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XXI? of 1936. 

S. gx-B, inserted, Act XI of 19x4 ; am., Act 
XLII of 1920; Act XXXII of 1936. 


Sections. 

Ss. 9X-C, gi-D, inserted. Act XI of 1914 ; 
am., Act XXII of 1936. * 

S. 93, am., Act XXII of 1936 ; Act XX 
of 1937. 

Ss. 96,* 97, 98, am. ; S. 98-A, inserted ; S. iox 
am., Act XXII of 1936. 

S. 102, am., Act XXII of 1936 ; ActIIofi938. 
S. 104, am., Act XXVI of r 9 4i. 

Ss. 104, 105, am.; Ss. 105-A, 105-B, 105-G, 
inserted, Act XXII of 1936. 

S. 107, am., A.O., 1937 ; Act XXXIV of 1939. 
S. 109, am., Act XXII of 1936 ; A.O., 1937. 

S. 109-A, inserted; Ss. 116, 119, 120, am.; 
S. t2i, substituted, S. 122, 123, am., Act XXII of 
1936. 

S. 130, substituted, Act XXII of 1036 ; am.. 
Act II of 1938. 

S. 131, am.; S. 131-A, inserted; S. 132, am.; 
S. 1 32-A, inserted; S. i33,am.,ActXXIIofig36. 
S. 134, am., Act XXII of 1936 ; Act II of 1938. 
Ss. 135, 136, am., Act XXII of 1936. 

S. 137, am., Act XXII of 1936 ; A.O., 1937. 

Ss. 138, 139, am., A.O. 1937. 

S. 141, am., ActXXII of 1936 ; A.O., 1937. 

S. 141-A, inserted, Act XXII of 1936 ; am,, 
A.O., 1937. 

S. 142, am., A.O. 1937. 

S. 144, am., Act XIX of 1936 ; Act I of 1932 ; 
Act XXII of 1936 ; A.O., 1937. 

Ss. 145, 146, am., Act XXII of 1936. 

S. 15 1, am., A.O., 1937. 

S. 152, am., Act X of 1940; Act XXXII of 
,0. 

153, am., Act XXII ofj 
S. 153-A, inserted, Act - 
Act II of 1938. 

S. 153-B, inserted; S. 154, substituted; Ss. 159, 
160, 163, am., Act XXII of 1936. 

S. x66, am., Act XXII of 1936 ; A.O., 1937. 

Ss. 170, 1 7 1, am., Act XXII of 1936. 

S. 171-A, inserted Act XXII of 1936; am., 
A.O., 1937. 

S. 172, am., ActXXII of 1936 ; A.O., 1937. 

Ss. 175, 176, am.; Ss. 177-A, X77-B, inserted; 
S. 178, am.,S. X78-A, inserted; Ss. 18a, 183, 188, 
189, 203, 204, am.. Act XXII of 1936. 
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SECTION’S. SECTION’S, 

S. 206, am., A.O., 1937. Ss. 277-A to 277-C, inserted, Act XX of 

S. 207, substituted, Act XXII of 1936 ; am., 1936. 

Act XXXIV of • 1939. Ss. 277-D, 277-E, inserted, Act XXII of 1936; 

Ss. 208, 208-A to 208-E, 209, 209-A to 209-H, am., Act II of 1938. 

210 to 218, substituted, Act XXII of 1936 ; Act S. 277-F, inserted. Act XXII of 1936 ; am., 

XXXII of 1940. Act II of 1938. 

S. 230, am. ; S. 230-A inserted, Act XXII of S. 277-G, inserted, Act XXII of 1936 ; am., 
1936. A.O., 3937* 

S. 232, am., Act XXII of 1 936; A.O., 1937. Ss. 277-H to 277-K, inserted, Act XXII of 

S. 235, am., Act XXII of 1936. 1936. 

S. 237, substituted, Act XXII of 1936 ; am., Ss. 277-L9 277-M, inserted, Act XXII of 1936; 
A.O., 1937 ; Act II of 1938. am., Act II of 1938. 

S. 238-A, inserted; S. 244, am.; S. 244-A, insert. S. 277-N, inserted; S. 281, substituted; Ss. 282-A 

ed. Act XXII of 1936. 282-B, inserted, Act XXII of 1936. 

S. 244-B, inserted. Act XXXVI of 1940. S. 282-B, am., Act XXVI of 1941. 

S. 245, am., A.O., 1937. S. 284, substituted, Act II of 1938. 

S. 246, am., Act XI of 1915 ; Act XXII of S. 286, am.; S. 289-A, inserted, A.O., 1937. 
1936. First Schedule, am., Act X of 1914 ; Act 

Ss. 247, 248, 249, am., A.O., 1937. XXII of 1036 ; Act II of 1938. 

S. 249-A, inserted^ Act XXII of 1936. Second Schedule, substituted, Act XXII of 

Ss. 253, 255, 256, 260, 266, 267, 270, am., 1936; am., Act II of 1938. 

A.O., 1937. Third Schedule, am.. Act XXII of 1936 j 

S. 271, am., Act XXII of 1936. Act II of 1938. 

S. 277, am.. Act XXII of 1936 ; Act II of 1938. 

[Jf. B. — For further amendments, see Acts XVII of 1942; XXI of 1942; XXX of 1943; IV 
of 1944; IV of 1945 ; VI of 1945. See also Ord. LIV of 1942.] 
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shares. 

7. Memorandum of company limited by 
guarantee. 

8. Memorandum of unlimited company. 
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10. Restriction on alteration of memoran- 
dum* 

1 1. Name of company and change of name. 

12. Alteration of memorandum. 

13. Power of Court when confirming 
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15. Procedure on confirmation of the 
alteration. 

16. Effect of failure to register within three 
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Articles of Association . 
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20. Alteration of articles by special resolu- 
tion. 

20-A. Effect of alteration in memorandum 
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General Provisions . 
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22. Registration of memorandum and 
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23. Effect of registration. 


Sections. 

24. Conclusiveness of certificate of incor 
poration. 
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Association not for Profit . 
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bility of Directors. 

Distribution of Share Capital. 
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4®. Position of bearer of share-warrant. 
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shares. 

Registration qf Unlimited Company as Limited . 
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Unlimited Liability of Directors . 
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with unlimited liability. 

71. Special resolution of limited company 
making liability of directors unlimited. 

PART IV. 

Management and Administration. 

Office and name . 

7a. Registered office of company. 

73. Publication of name by a limited com- 
pany. 

74. Penalties for non-publication of name. 

75. Publication of authorised as well as 
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Meetings and Proceedings . 
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82. Registration and copies of special and 
extraordinary resolutions. 

83. Minutes of proceedings of general 
meetings and of its directors. 

Directors, 

83-A. Directors obligatory. 

83-B. Appointment of directors. 

84. Restrictions on appointment or adver- 
tisement of director. 

85. Qualification of director. 

86. Validity of acts of directors. 

86-A. Ineligibility of bankrupt to act as 
director. 

86-B. Assignment of office by directors. 

86-C. Avoidance of provisions relieving 
liability of directors. 

86-D. Loans of directors. 

86-E. Director not to hold office of profit 

86-F. Sanction of directors necessary for 
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86 -G. Removal of directors. 

86-H. Restrictions on powers of directors. 

86- 1. Vacation of office of director. 

87. Register of directors, managers and 
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Managing Agents. 
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87-C. Remuneration of managing agent. 

87-D. Loans to managing agents. 
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company. 
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prospectus. 
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Allotment . 

I ox. Restriction as to allotment. 

102. Effect of irregular allotment. 
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1 1 9. Filing of accounts of receivers. 

120. Rectification of register of mortgages. 

I2X. Registration or satisfaction of mortgages 

and charges. 

122. Penalties. 

123. Company’s register of mortgages. 

124. Right to inspect copies of instruments 
creating mortgages and charges and company’s 
register of mortgages. 

1 25. Right to inspect the register of debenture- 
holders and to have copies of trust-deed. 

Debentures and floating Charges. 

126. Perpetual debentures. 

127. Power to re-issue redeemed debentures 
in certain cases. 

128. Specific performance of contract to 
subscribe for debentures. 

129. Payments of certain debts out of assets 
subject to floating charge in priority to claims 
under the charge. 

Statements , Books and Accowits. 

130. Books to be kept by company and 
penalty for not keeping proper books. 

131. Annual balance-sheet. 

131- A, Directors’ Report. 

132. Contents of balance-sheet. 

132- A. Balance-sheet to include particulars 
»*'V 9 tV subsidiary companies. 


Sections. 

133. Authentication of balance-sheet. 

134. Copy of balance-sheet to be forwarded 
to the registrar. 

135. Right of member of company to copies 
of the balance-sheet and the auditor’s report. 

Statement to be published by Banking and certain 
other Companies . 

136. Certain companies to publish statement 
in schedule. 

Investigation by the Registrar. 

1 37. Power of registrar to call for information 
or explanation. 

Inspection and Audit. 

138. Investigation of affairs of company by 

inspectors. ' 

z 39 - Application for inspection to be sup- 
ported by evidence. 

140. Inspection of books and examination of 
officers. 

1 41. Results of examination how dealt with. 

1 41 -A. Institution of prosecutions. 

142. Power of company to appoint inspectors. 

143. Report of inspectors to be evidence. 

x 44- Qualifications and appointment of audi- 
tors. 

145. Powers and duties of auditors. 

146. Rights of preference shareholders, etc., 
as to receipts and inspection of reports, etc. 
Carrying on business with less than the legal minimum 

qf members. 

147. Liability for carrying on business with 
fewer than seven, or, in the case of a private 
company, two members. 

Service and Authentication of Documents . 

148. Service of documents on company. 

149. Service of documents on registrar. 

150. Authentication of documents. 

Tables, F orms^ and Rules as to prescribed matters. 

151. Application and alteration of tables and 
forms, and power to make rules as to prescribed 
matters. 

Arbitration and Compromise . 

152. Power for companies to refer matters 

to arbitration. y, ' 

153 - Power to compromise with creditors and 
members. 

1 53-A. Provisions for facilitating arrangements 
and compromises. 

# 153 -®' Power to acquire shares of shareholders 
dissenting from schemes or contract approved 
by majority. 

Conversion of private company into public company. 

154. Conversion of private company into 
public company. 

PART V. 

Winding up. 

Preliminary. 

155. Mode of winding up. 

Contributories. 

1 56. Liability of contributories of present and 
past members. 

157. Liability of directors whose liability is 
unlimited. 

158. Meaning of “ contributory.” 

159 - Nature of liability of contributory. 

160. Contributories in case of death of 
member. 

1 61. Contributories in case of insolvency of 

member. 7 
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Sections. 

Winding up by Court . 

162. Circumstances in which company may 
be wound up by Court. 

163. Company when deemed unable to pay 

its debts. . . 

164. Winding up may be referred to District 

Court. 

165. Transfer of winding up from one District 
Court to another. 

166. Provisions as to applications for winding 

up. , 

167. Effect of winding up order. 

168. Commencement of winding up by 
Court. 

169. Court may grant injunction. 

170. Powers of Court on hearing petition. 

1 71. Suits stayed on winding up order. 

171-A. Vacancy in the office of liquidator. 

172. Copy of winding up order to be filed 
with the registrar. 

173. Power of Court to stay winding up. 

174. Court may have regard to wishes of 
creditors or contributories. 

Official Liquidators . . 

175. Appointment of official liquidator. 

176. Resignations, removals, filling up vacan- 
cies and compensation. 

177. Official liquidator. 

177-A. Statement of affairs to be made to 
the liquidator. 

177- B. Statement by liquidator. 

178. Custody of company’s property. 

178- A. Committee of inspection in compul- 
sory winding up. 

179. Powers of official liquidator. 

180. Discretion of official liquidator. 

1 81. Provision for legal assistance to official 

liquidator. , . 

182. Liquidator to keep books con tainin g 
proceedings of meetings and to submit account 
of his receipts to Court. 

183. Exercise and control of liquidator’s 
powers. 

Ordinary powers of Court. 

184. Settlement of list of contributories and 
application of assets. 

185. Power to require delivery of property. 

186. Power to order payment of debts by 
contributory. 

187. Power of Court to make calls. 

188. Power to order payment into bank. 

189. Regulation of account with Court. 

190. Order on contributory conclusive evi- 
dence. 

1 91. Power to exclude creditors not proving 
in time. 

192. Adjustment of rights of contributories. 

193. Power to order costs. 

194. Dissolution of company. 

Extraordinary powers of Court . 

195. Power to summon persons suspected of 
having property of company. 

196. Power to order public examination of 
promoters, directors, etc. 

igy. Power to arrest absconding contri- 
butory. 

198. Saving of other sums. 

Enforcement of and Appeal from Orders . 

199. Power to enforce orders. 

200. Order made in any Court to be enforced 
by other Courts. 


Sections. 

201. Mode of dealing with orders to be 
enforced by other Courts. 

202. Appeals from orders. 

Voluntary winding up. 

203. Circumstances in which company may 
be wound up voluntarily. 

204. Commencement of voluntary wind up. 

205. Effect of voluntary winding up on status 
of company. 

206. Notice of resolution to winding up 
voluntarily. 

207. Declaration of solvency. 

Members ’ Voluntary winding up. 

208. Provisions applicable to a member’s 
voluntary winding up. 

208-A. Power of company to appoint and fix 
remuneration of liquidators. 

208-B. Power to fill vacancy in office of 
liquidator. 

208-C. Power of liquidator to accept shares, 
etc., as consideration for sale of property of 
company. 

208-D. Duty of liquidator to call general 
meeting at end of each year. 

208- E. Final meeting and dissolution. 

Creditor s’ voluntary winding up. 

209. Provisions applicable to a creditors’ 
voluntary Winding up. 

209- A. Meeting of creditors. 

209-B. Appointment of liquidator. 

209-C. Appointment of committee of inspec- 
tion. 

209-D. Fixing of liquidators’ remuneration 
and cesser of directors’ powers. 

209-E. Power to fill vacancy in office of 
liquidator. 

209-F. Application of section 208-C to a 
creditors* voluntary winding up. 

209-G. Duty of liquidator to call meetings of 
company and of creditors at end of each year. 

209-H. Final meeting and dissolution. 

Members* or Creditor s* Voluntary winding up. 

210. Provisions applicable to every voluntary 
winding up. 

2 1 1 . Distribution of property of company. 

212. Powers and duties of liquidator in 
voluntary winding up. 

213. Power of Court to appoint and remove 
liquidator in voluntary winding up. 

2 14. Notice by liquidator of his appointment. 

2 1 5. Arrangement when binding on creditors. 

216. Power to apply to Court to have ques- 
tions determined of powers exercised. 

217. Cost of voluntary winding up. 

2 18. Saving for rights of creditors and contri- 
butories. 

220. l^ower 01 Court to adopt proceedings 
of voluntary winding up. 

Winding up subject to supervision of Court . 

221. Power to order winding up subject to 
supervision. 

222. Effect of petition for winding up subject 
to supervision. 

223. Court may have regarded to wishes of 
creditors and contributories. 

224. Power for Court to appoint or remove 
liquidators. 

225. Effect of supervision order. 

220. Appointment in certain cases of volun- 
tary liquidators to office of official liqoidatgr. 
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Sections. 


Supplemental Provisions . 

227. Avoidance of transfers, etc., after com- 
mcement of winding up. 

228. Debts of all descriptions to be proved. 

229. Application of insolvency rules in 
nding up of insolvent companies. 

230. Preferential payments. 

230-A. Disclaimer of property. 

231. Fraudulent preference. 

232 Avoidance of certain attachments, exe- 
tions, etc. 

233. Effect of floating chaise. 

234. General scheme of liquidation may be 
nctioned. 

235. Power of Court to assess damages against 
dinquent directors, etc. 

236. Penalty for falsification of books. 

237. Prosecution of delinquent directors. 

238. Penalty for false evidence. 

238-A. Penal provisions. 

239. Meetings to ascertain wishes of creditors 
: contributories. 

240. Documents of company to be evidence. 

241. Inspection of documents. 

242. Disposal of documents of company. 

243. Power of Court to declare dissolution of 
ompany void. 

244. Information as to pending liquidations. 
2 44- A. Payments of liquidator into bank. 

245. Court or person before whom affidavit 
lay be sworn. 

Rules. 

246. Power of High Court to make rules. 
Removal of defunct Companies from Register. 

247. Registrar may strike defunct company 
>ff register. 

PART VI. 

Registration Office and Fees. 

248. Registration offices. 

249. Fees. 

24g-A. Enforcing submission of returns and 
iocuments to registrar. 

PART VII. 

Application of Act to companies formed and 

REGISTERED UNDER FORMER COMPANIES ACTS. 

250. Application of Act to companies formed 
under former Companies Acts. 

251 . Application of Act to companies register- 
ed but not formed under former Companies Acts. 

252. Mode of transferring. 

PART VIII. 


Companies authorised to register under this 
Act. 

253. Companies capable of being registered. 

254. Definition of “joint-stock company. 9 * 

255. Requirements for registration by joint- 
atock companies. 

256. Requirements for registration by other 
than joint-stock companies. 

257. Authentication of statement of existing 
companies. 

258. Registrar may require evidence as to 
nature of company. 

259. On registration of banking company 
with limited liability, notice to be given to 
customers. 

260. Exemption of certain companies from 
payment of fees. 

261. Addition of “ Limited 99 to name. 

262. Certificate of registration of existing 
companies. 


263. Vesting of property on registration. 

264. Saving of existing liabilities. 

265. Continuation of existing suits. 

266. Effect of registration under Act. 

267. Power to substitute memorandum and 
articles for deed of settlement. 

268. Power of Court to stay or restrain pro- 
ceedings. 

269. Suits stayed on winding up order. 

PART IX. 

Winding up of Unregistered Companies. 

270. Meaning of ‘‘ unregistered company.” 

271. Winding up of unregistered companies. 

272. Contributories in winding up of un- 
registered companies. 

273. Power to stay or restrain proceedings. 

274. Suits stayed on winding up order. 

275. Directions as to property in certain cases. 

276. Provisions of this Part cumulative. 

PART X. 

Companies established outside British India. 

277. Requirements as to companies establish- 
ed outside British India. 

277-A. Restriction on sale and offer for sale 
of shares 

277 B.i Requirements as to prospectus. 

277-C. Restriction on canvassing for sale of 
shares. 

277-D. Registration of charges. 

277-E. Notice of appointment of receiver. 
PART X-A. 

Banking Companies. 

2 7 7-F. Definition of banki ng company. 

277-G. Limitation of activities of banking 
company. 

277-H. Banking company not to employ 
managing agent. 

277-I. Restriction on commencement of busi- 
ness by banking company. 

277-J. Prohibition 01 charge on unpaid capital. 
277-K .Reserve fund. 

277-L. Gash reserve. 

277-M. Restriction on nature of subsidiary 
companies. 

277-N. Power of Court to stay proceedings. 
PART XI. 

Supplemental. 

Legal proceedings , offences , etc . 

278. Cognizance of offences. 

279. Application of fines. 

280. Power to require limited company to 
give security for costs. 

281 . Power of Court to grant relief in certain 
cases. 

282. Penklty for false statement. 

282-A. Penalty for wrongful withholding of 
property. 

202-B. Penalty for misapplication of securities 
by employers. 

283. Penalty for improper use of word 
“ Limited. 99 

284. Saving of pending proceedings for 
winding up. 

285. Saving of document. 

286. Former registration offices and registers 
continued. 

287. Savings for Indian Life Assurance Com- 
panies Act, 1912, and Provident Insurance 
Societies Act, 1912. 

288. Construction of “ registrar of joint- 
stock companies 99 in Act XXI of i860. 
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Sections. 

289. Act not to apply to Banks of Bengal, 
Madras or Bombay. 

2 89- A. Application of Act to non-trading 
companies with purely Provincial objects. 

290. Repeal of Acts and Savings. 

The First Schedule. 


Sections. 

The Second Schedule. 
The Third Schedule. 
The Fourth Schedule. 
Appendix I. 

Appendix II. 


THE INDIAN COMPANIES ACT (VII OF 1913). 1 

[27 th March , 1913. 

An Act to consolidate and amend the law relating to Trading Companies and other 
Associations. 

Whereas it is expedient to consolidate and amend the law relating to Trading 
Companies and other Associations'; 

It is hereby enacted as follows : — 

PART I. 

Preliminary. 

Short title, commencement i. (1) This Act may be called The Indian Com- 

and extent. PANIES Act, 19 13. 


LEG . BEF . 

3 For Statement of Objects and Reasons, 
see Gazette of India, 1912, Pt. V, p. 351; 
for Report of the Select Committee, see ibid., 
1913, Pt. V, p. 45; and for Proceedings in 
Council, see ibid., 1912, Pt. VI, p. 586, and 
ibid., 1913, Pt. VI, pp. 6, 106 and 300, 


Sec. 1: Application op Act (see Ss. 250- 
252) . — Act does not create new rights, but 
only regulates rights under the Common Law. 
1928 M.W.N. 442=111 1.0. 225=1928 M. 
571. Procedure prescribed in Act should be 
strictly followed. 6 P. 132=1927 P. 182. 
Hm Act is copied from the English Act, it 
should be given the same meaning as in the 
parent Act. 97 1.0. 783=1926 L. 624=8 
L. 549. It is common knowledge that the 
company legislation in India has been based 
on English statutes. The Courts in India, 
are, therefore, bound to follow the principles 
the English Courts have laid down on the 
subject. 49 CJ.W.N. 502. 

Construction. — English precedents and 
decisions must be given great respect and 
weight in construction of Act. 7 R. 514= 
1930 R. 20. Where a Life. Insurance Com- 
pany in registered under this Act it is sub- 
ject to the provisions of this Act, although 
it may also be subjected to the Life Insurance 
Companies Act. 37 CJ.W.N. 1159=1934 C. 
63. 

English Law. — The Legislature has 
adopted the English . Act as the model for 
drafting the Amending Act of 1936, and 
decisions of the Superior Courts or the pro- 
visions of the English Companies Act, though 
not binding decisions in Indian Courts, are 
yet decisions that demand great weight and 
respectful consideration in construing ana- 
logous provisions of the I ndian Companies 
Act. 1930 Rang. 20=7 Rang. 514. 


Decisions on repealed provisions op the 
Act, how par guide in construction of the 
Act. — The Indian Companies (Amendment) 
Act of 1936 effects large changes in the Law 
as it stood before the Amendment. A num- 
ber of new sections are added, Several sec- 
tions have been wholly repealed. Numerous 
and important alterations have been made 
in the easting sections. To consider how 
far the provisions of and decisions under 
the older law would afford any guidance for 
the interpretation of the amended or con- 
solidating Act, the rule laid down by 
Lord HerscheR in Batik of England v. 
Vagiano, (1891) A.C. 107, 144, may well be 
followed. His Lordship speaking with refer- 
ence to the Bills of Exchange Act, 1882, 
(which consolidated the law relating to bills 
of exchange), said: “I think the proper 
course is, in the first instance, to examine the 
language of the statute, and to ask, what is 
its natural meaning uninfluenced by any con- 
siderations derived from the previous slate 
of the law, and not to start with inquiring 
how the law previously stood, and then as- 
suming that it was probably intended to leave 
it unaltered, to see if the words of the enact- 
ment will bear an interpretation in confor- 
mity with this view. What, however, I am 
venturing to insist upon is, that the first step 
aken should be to interpret the language of 
he statute, and that an appeal to earlier 
ecisions can only be justified on some special 
ground.' 9 See also per Ohitty, L.J. in 
Tliomas Conservators v. Smeed, Vean $ 0o. s 
(1897) 2 Q.B, 334, 346 (O.A.). 

Applying this principle to the amending 
Act of 1936, which has to a very great ex- 
tent retained the wording of the earlier Act 
of 1913, it is obvious that there is and must 
be ample scope for reference to the deci- 
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(a) It shall come into force on the first day of April, 1914; and 

(3) It extends to the whole of British India including British Baluchistan 
and the Sonthal Parganas. 

Defeni turns. (OJ In ^ Act > is “*““8 

repugnant m the subject or context, — 

(1) “ articles 99 means the articles of association of a company as originally 
framed or as altered by special resolution, including, so far as they apply to the 
company, the regulations contained (as the case may be) in 2 Table B in the Schedule 
annexed to Act No. XIX of 1857 or in 8 Table A in the First Schedule annexed 
to the Indian Companies Act, 18812, or in Table A in the First Schedule annexed 
to this Act : 

(а) “ company 99 means a company formed and registered under this Act 
or an existing company : 

(3) cc the court 95 means the Court having jurisdiction under this Act. 

(4) “ debenture 39 includes debenture stock : 

{5) ** director 93 includes any person occupying the position of a director 
by whatever name called : 

(б) “ District Court 99 means the principal Civil Court of original jurisdiction 
in a district, but does not include a High Court in the exercise of its ordinary original 
civil jurisdiction : 

(7) <c existing company 99 means a company formed and registered under 
the ^Indian Companies Act, 1866, or under any Act or Acts repealed thereby, or 
under the Indian Companies Act, 18812 : 

(8) “ Insurance company 99 means a company that carries on the business 
of insurance either solely or in common with any other business or businesses : 

fi [ (9) “ manager 99 means a person who subject to the control and direction 


LEG. BET. 

1 This section was re-numbered by S. 2 of 
Act XXII of 1936. 

2 See Appendix I, infra. 

3 See Appendix n, infra. 

4 Repealed by Act YI of 1882, which was 
in turn repealed by this Act. 

5 These clauses were substituted by S. 2 of 
Act XXH of 1936. 

sions on those Acts, and the right thus to 
refer is well settled. 

Thus in the Mersey Book ease, 11 H/L. 
0 . 443, Blackburn, J., on p. 480, in deliver- 
ing the opinion of the majority of the 
Judges, said: — “Where an Act of Parlia- 
ment has received a judicial construction 
putting a certain meaning on its words, and 
the Legislature in a subsequent Act, in pari 
materia, uses the same words, there is a 
presumption that the Legislature uses these 
words intending to express the meaning 
which it knew has been put upon the same 
words before; and unless there is some- 
thing to rebut that presumption, the Act 
should be so construed, even if the words 
were such that they might originally have 
been construed otherwise.* 9 

Hence it may be taken that in retaining 
the provisions of the earlier Companies 
Act, the Legislature has not disturbed 
* the decided cases bearing on those provisions, 
and that those decided cases are still to 
p.e treated as relevant and available for the 
interpretation of the new Act, in so far as 


any questions as to its meeting may arise 
in the future. It by no means follows, 
however, that the new Act is to be taken 
to adopt and affirm a construction errone- 
ously placed on the former Acts. Colonial 
Bank v. WMnney, (1886) 30 Ch.L. 261, 
furnishes a good illustration. 

The application of a decision may how- 
ever be excluded by a change in the langu- 
age of the new Act. Thomas v. United 
Butter Cos. of Frmce, (1909) 2 Oh. 484. 

Procedure . — Where a special provision is 
made in a special statute, that special provi- 
sion would exclude the operation of a general 
provision in the general law. 1943 Sind 89= 
I.L.R. (1942) Kar. 604. 

Sec. 2, Cl. (9): ‘Manager* — Amendment 
by Act XXII or 1936. — The reason for the 
amendment was stated as follows: — “The 
existence of many special provisions apply- 
ing to managing agents (introduced by the 
Amending Act of 1936), renders it advisable 
that the terms (‘manager* and ‘managing 
agents*) should be separately defined. We 
have evolved definitions intended to different 
:iate ‘managing agents* from ‘managers,* in- 
tend of merely including the former in the 
definition of the latter.** (See Report of the 
Select Committee , Note* on Cl. 2.). 

Person who is not in charge of the entire 
business of company but who is entrusted 
with the business of a branch is not a 
lanager. 47 P.B. 1917 (Cr.)=43 I.C. 791 
=19 Cr.L.J. 215. 
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of the directors has the management of the whole affairs of a company, 
and includes a director or any other person occupying the position of a manager 
by whatever name called and whether under a contract of service or not : 

(g-A) “ managing agent ” means a person, firm, or company entitled to 
the management of the whole affairs of a company by virtue of an agreement with 
the company, and under the control and direction of the directors except to the 
extent, if any, otherwise provided for in the agreement and includes any person, 
firm or company occupying such position by whatever name called : 

Explanation . — If a person occupying the position of a managing agent calls 
himself a manager he shall nevertheless be regarded as managing agent and not 
as manager for die purposes of this Act.’] 

(10) “ memorandum ” means the memorandum of association of a company 
as originally framed or as altered in pursuance of the provisions of this Act : 

(11) “officer” includes any director, 1 [managing agent,] manager or 
secretary but, save in sections 235, 236 and 237, does not include an auditor : 

(12) “ prescribed ” means, as respects the provisions of this Act relating 
to the winding up of companies, prescribed by rules made by the High Court, 
and, as respects the other provisions of this Act, prescribed by the [Central Govern- 
ment] : 

2 [ (*3) “ private company ” means a company which by its articles — 

(a) restricts the right to transfer the shares, if any ; and 

(b) limits the number of its members to fifty not including persons who 
are in the employment of the company ; and 

(c) prohibits any invitation to the public to subscribe for the shares, if any, 
or debentures of the company : 

Provided that where two or more persons hold one or more shares in a 
company jointly they shall, for the purposes of this defintion, be treated as a single 
member :] 


LEG. BEE. 

1 These words were inserted by S. 2 of 
Aet XXII of 1936. 

2 This clause was substituted, ibid. 

Sec. 2, Cl. (9-A) : 'Ma naging Agents' 
Amendment bt Act XXU of 1936. — As by 
the Amending Aet a series of new sections 
dealing with managing agents has been 
added to the Act, it was thought necessary 
to define the 'term* separately with a view 
to differentiate the same from the term 
‘ managers \ The idea that managing agents 
are to be under the control of the directors 
generally has been brought out specifically 
in this definition. Now, except to the ex- 
tent to which the directors might them- 
selves delegate their functions to the agents, 
the agents would be under their control and 
direction. {See also Notes under f manager , 
supra). 

Sec. 2, Cl. (11). — As to the position of 
auditor, see- 1229 A. 826=121 1.0. 693. 

Auditor's liability for deliberately passing 
over accounts. 1929 A. 826. Qualifications 
of an auditor. 140 I.CL 128. As to the 
position of a broker, see (1937) 2 M.L.J. 
820=1938 M. 154=I.L.B. (1938) M. 192. 

Sec. 2, Cl. (13): Amendment by Act 
XXII of 1936. — The present definition has 
been substituted for the old one, following 
the definition contained in S. 26 of the Eng- 
lish Act, with' some slight alterations. In 


respect of the alterations from the English 
Act effected by this definition the Select Com- 
mittee states iiij its Report as follows: — <c ¥e 
consider it unnecessary to provide for the 
nclusion among the members of a private 
ompany of persons who have left the 
mployment of the company, and consider 
hat such a provision might enable the num- 
c>r of members to be undesirably enlarged, 
lie olher amendment takes into considgra- 
ion the ‘fact that some private companies 
ave no share capital." 

Sec. 2 (1) (13), ( 0 ) .—Where it is found 
liat certain prize bonds, issued by a private 
ompany and bearing the company 3 s seal, con- 
ain an acknowledgment of a debt and a pro- 
rise to return it, and form a Beries bearing 
onsecutive numbers, and it is also dear that 
11 the holders get an equal chance to partake 
n the annual distribution of prizes ont of 
be net interest realised by the company, it 
lust be held that such bonds are debenture* 
Tithin the meaning of S. 2 (1), (13) ( 0 ). 
Tie fact that the bonds are not styled deben- 
tures would not make them anything other 
han debentures. It is not necessary 
hat the debentures should create a diarge. A. 
barge, though usual, is not an essential re- 
uisite of a debenture. There may be a mort- 
gage debentures or a Simple debenture which 
oes not create any charge on the, asset* of 
he compahy. 47 BomJj.R. 060. 
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x [ (13-A) “ public company ” means a company incorporated under this 
Act or under the Indian Companies Act, 1882, or under the Indian Companies 
Act, 1866, or under any Act, repealed thereby, which is not a private company :] 

(14) “ prospectus 59 means any prospectus, notice, circular, advertisement 
or other invitation, offering to the public for subscription or purchase any shares 
or debentures of a company 2 [but shall not include any trade advertisement which 
shows on the face of it that a formal prospectus has been prepared and filed :] 

(15) “the registrar" means a registrar or assistant registrar performing 
under this Act the duty of registration of companies : and 

(16) “ share ” means share in the share capital of the company, and includes 
stock except when a distinction between stock and shares is expressed or implied : 

»[ (17) “trading corporation" means a trading corporation within the 
•m fining of item 33 in List I in the Seventh Schedule to the Government of India 
Act, 1935*] 

4 [ (2) Where the assets of a company consist in whole or in part of shares 
in another company, whether held directly or through a nominee and whether 
that other company is a company within the meaning of this Act or not, and 

(a) the amount of the shares so held is at the time when the accounts of 
the holding company are made up more than fifty per cent, of the issued share 
capital of that other company or such as to entitle the company to more than fifty 
per cent, of the voting power in that other company, or 

( b ) the company has power (not being power vested in it by virtue only 
of the provisions of a debenture trust deed or by virtue of shares issued to it for 
the purpose on pursuance of those provisions) directly or indirectly to appoint 
the majority of the directors of that other company, 

that other company shall be deemed to be a subsidiary company within the meaning 
of this Act, and the expression c subsidiary company ” in this Act means a company 
in the case of which the conditions of this sub-section are satisfied and inculdes a 
subsidiary company of such company : 

Provided that where a company the ordinary business of which includes the 


LEG. REF. * 

1 This clause was inserted by Act XXII of 

1936. 

2 These words were added, ibid. 

8 This paragraph was inserted by A.O., 

1937. 

4 This suh-seetion was added by S. 2 of 
Act XXII of 1936. 


Sec. 2, Cl. (13-A): “Public Company **. 
— This sub-section has been newly introduced 
by the Amending Act (1936), All asso- 
ciations which come under the definition of 
4 company * in this Act, and which are not 
'private companies* as defined in this Act, 
are denoted by tie term 'public company*. 
Sec. 2, Cl. (14): 'Prospectus**. — The 
amendment of 1936 excludes from the scope 
of the term, any trad© advertisement which 
shows on the face of it that a formal pros- 
pectus has been prepared and filed. This 
amendment was necessitated by the decision 
in 52 0 . 440=29 O.W.N. 623=192 5 C. 714, 
where a director was convicted for not filing 
with the. Registrar a copy of an advertise- 
ment intimating that a prospectus has been 
issued and filed, and that shares could be had 
on the basis thereof. It was never the inten- 
tion of the legislature to place such an ad- 
vertisement in the same category as a 'pros- 


pectus*, and the same has been rendered 
clear in the amending Act, by specifically 
excepting such publications from the scope 
of the definition. 

Sec. 2, Cl. (16): “Share**. — The word 
‘share* denotes a right to receive a certain 
proportion of the profits of a company and 
of the capital of the company when it is 
wound up, and the total amount of the 
shares constitutes the capital of the com- 
pany. Unlike debentures, which do not 
constitute any part of the capital of the 
company, shares cannot be issued at a dis- 
count, except under the circumstances and 
conditions mentioned in S. 105-A of this 
Act. Shares may he of different classes, 
viz., (£) Preference shares, (w) Ordinary 
shares, and {Hi) Deferred shares. {See 
Companies Act, M.L.J. Ed., pp. 9-10). 

“Stook.** — 'Stock* is the aggregate of 
fully, paid-up shares legally consolidated and 
portions of which aggregate may be trans- 
ferred and split up into fractions of any 
amount, without regard to the original 
amount of the shares. Morriee v. Aylmer, 
(1875) L.R. 7 H.L. 717. 

“Underwrite share,** meaning os 1 .— 36 
L.W. 590=1932 P.C. 212=62 MXJ. C33 
(P.C.). As to the effect of informal trans- 
fer of shares, see 31 I.C. 866. 
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lending of money holcW shares in another company as security only, no account 
shall, for the purpose of determining under this section whether that other company 
is a subsidiary company, be taken of the shares so hold.] 

i[2-A. Notwithstanding anything in the last preceding section, a company 
which was immediately before the separation of Burma 
Provisions as to companies and Aden from India a company as defined by the 
registered in Burma or Aden sa j ( j sec tion. being a company the registered office 
before separation from India. whereof ^ ^ Qr Ade ^_J 

(a) shall be deemed for the purposes of this Act to be a company registered 
and incorporated outside British India, and 

(b) shall not, unless the subject matter or context so requires, be included 
in the expressions 4 company, 9 4 existing company, 9 4 public company, 9 and 4 private 
company 9 : 

Provided that — 

(1) for the purposes of section 277 of this Act such a company shall, for a 
period of six months from the separation, be deemed to be a company incorporated 
and registered in British India ; 

(ii) the separation of Burma and Aden from India shall not render valid 
any mortgage or charge which, immediately before that date, was void against 
the liquidator or creditors of such a company.] 

3. (1) The Court having jurisdiction under this Act shall be the High Court 

Jurisdiction of the Courts having jurisdiction in the place at which the registered 

juri ic ion o e o . 0 fg ce 0 f the company, is situate : 

Provided that the 2 [Central Government] may, by notification in the Offi- 
cial Gazette, and subject to such restrictions and conditions as it thinks fit, empower 
any District Court to exercise all or any of the jurisdiction by this Act conferred 
upon the Court, and in that case such District Court shall, as regards the jurisdiction 
so conferred, be the Court in respect of all companies having their registered offices 
in the district. 

(2) For the purposes of jurisdiction to wind up companies, the expression 
4 registered office 9 means the place which has longest been the registered office of 
the company during the six months immediately preceding the presentation of the 
petition for winding up. 


LEG. BEE. 

1 This section was inserted by A.O., 1937. 
2. These words were substituted for the 
words “Local Government , 9 9 ibid. 


Sec. 3: Interference by Court. — Court 
will not generally interfere with the internal 
management of the affairs of a company. 
If majority of the shareholders consider 
that a particular contract of employment 
should be terminated, Court would not as 
a rule consider the matter at the instance 
of the minority of the shareholders. 36 
Bom.L.B. 907=1934 B. 427. Where an 
action is brought by shareholders, plaintiff 
should distinctly allege not only the illega- 
lity of the act complained of but also the 
impossibility of getting the company itself 
to impeach its validity. Mere irregularities 
committed by the directors cannot give a 
cause of action to shareholders, and they 
should appeal to the company. The supre- 
macy of the majority of shareholders is 
subject, however to certain exceptions, viss., 
(a) where the act complained of is ultra 
vires the company, (b) where the act is a 
fraud on the minority, and (c) where there 
176 


is absolute necessity to waive the rule in 
order that there may not be a denial of 
justice- 36 Bom.L.B. 483=151 I.C. 1082 
=1934 B. 243. See also 47 Bom.L.B. 916. 
Where the main point involved is the inter- 
pretation of a certain clause in the memo- 
randum relating to the application of the as- 
sets of the company, it is not a matter of 
mere internal management. A single mem- 
ber can therefore maintain a suit against the 
company for a declaration as to the true 
construction of the article in question, and 
the company cannot be excused from being 
impleaded in such an action. 160* 1.0, 24 
=1935 L. 792. 

High Court. — The expression ‘High 
Court 9 in this Act includes both the Origi- 
nal and the Appellate Sides of that Court* 
29 C.W.N. 404=86 I.C. 910=1925 0. 606. 
Applications under this Act relating to com- 
panies doing business in the mufassil should 
be made to the Original Side of the High 
Court. 29 C.W.N. 404; 29 O.W.N. 403=86 
I.C. 833=52 C. 586. As to applicability 
of High Court Eees Buies, see 57 L.W. 154 
= (1944) 1 M.L.J. 199. 
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(3) Nothing m this section shall invalidate a proceeding by reason of its 
being taken in a wrong Court. 

% PART II. 


Constitution and Incorporation. 


4. (1) No company, association or partnership consisting of more than 

ten persons shall be formed for the purpose of carrying 
ex^ng U ^i^L P n^bS. iPS on * e busin f s of banking unless it is registered as a 
s company under this Act, or is formed m pursuance of 

an Act of Parliament or some other 3 [Indian law] or of Royal Charier or Letters 
Patent. 


(2) No company, association or partnership consisting of more than twenty 
persons shall be formed for the purpose of carrying on any other business that has 
for its object the acquisition of gain by the company, association or partnership, 
or by the individual members thereof, unless it is registered as a company under 
this Act, or is formed in pursuance of an Act of Parliament or some other 1 [Inidan 
law] or of Royal Charter or Letters Patent. 


LEG. REE. 

1 These words were substituted for the 
words “Act of the Governor-General in Coun- 
cil” by the A.O., 1937. 

District Judge, Jurisdiction and. Powers. 
— The District Judge, empowered under this 
section, has jurisdiction to order payment 
of arrears of calls under S. 186, and to ad- 
judicate on disputes under S. 216, in res- 
pect of companies situated within his juris- 
diction, even if some of the contributories 
reside outside British India. 15 It. 302= 
147 I.C. 739=1934 L. 362. The District 
Court-, while exercising jurisdiction under this 
Act is in the capacity only of a District Court 
and not of a High Court, and as such, it is 
subordinate and subject to the revisional 
jurisdiction of the High Court, under 8. 115, 
C. P. Code- 57 A. 810=1935 A.L.J. 527 
=1935 A. 310. 

The existing jurisdiction of the District 
Courts over cases which, began before the 
commencement of the new Act of 1913 is 
preserved by S. 284. 20 P.R. 1915=29 I. 

C. 272. 

Jurisdiction, when objected to at be- 
ginning. — S. 3 (3) has not the effect of 
validating proceedings taken in the District 
Court to enforce orders passed by' the High 
Court of that Province, if the objection as 
to jurisdiction of the District Court was 
taken at the very commencement and at .the 
proper time. 53 M. 147=1930 M. 74=57 
M.L.J. 723; 6 P. 132=1927 P. 182. 

Sec. 4: Companies Authorised to re- 
gister. — As to companies capable of being 
registered under this Act, see Part VIII. 
8. 253 of the Act. 

Sec. 4, Cl. (2): Applicability . — For 
S. 4 (2) of the Act to apply it is necessary 
that, (1) there should be either a comp an y, 
association or partnership consisting of 
more than twenty persons; (2) such com- 
pany, association or partnership must be 
formed for the purpose of carrying on 
business other than the business of bank- 


ing; (3) that business must have for its 
object the acquisition of gain either to the 
company, association or partnership, or to 
the individual members thereof. 38 Bom. 
L.R. 408. See also (1942) 1 M.L.J. 230. 

Association of Partnership. — An asso- 
ciation contemplated by this section can 
only carry on business either by a trustee 
or by an agent or officers or directors. 
Where the business is carried by each of 
the members of a pool entirely in an inde- 
pendent manner, there is neither an 
association nor a partnership, notwithstanding 
that there is a provision for sharing the 
profits . Such an arrangement cannot be 
rendered illegal on the ground that it is not 
registered under the Companies Act. The 
members of the pool might constitute a trade 
association formed, no doubt, with the ulti- 
mate object of gain to the members; but it 
cannot be said to be an association formed 
for the purpose of carrying on business. 
38 Bom.L.R. 408. There can be no part- 
nership where there is no common business, 
common to all the members of an associa- 
tion or a so-called partnership. In the ab- 
sence of community of business, a mere provi- 
sion for sharing profits would not constitute 
a partnership. 38 Bom.L.R. 408. 

. ** Person } 3 . — The term denotes generally 
individuals and does not include unrogister- 
tered body of individuals. 50 M. 175=51 M. 
k-J- 667=1927 M. 123. See aUo 10 N.L.R. 
9S--.6 I.C. 613. The word has not been de- 
nned m this Act. The question whether a 
syndicate of ten persons was really compos- 
ed of more than 20 persons is a question of 
fact to he decided on the evidence and not 
® ere allegation. 32 Bom.L.'R. 389=126 
I.G. 305—1930 B. 431. 'Where the total num- 
ber of persons constituting a partnership of 
four unregistered firms, carrying on business, 
consisted of 22 persons, it was held that 
such a partnership was illegal. 34 O.W’. 

1107=59 M.L.J. 435=1930 P.O. 800 
(P.O.); 10 N.L.B. 98=26 1.0. 613. Even 
m the case of joint Hindu families if the 
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various individual members of one or more 
of such joint families form an agreement of 
partnership among themselves, then each in- 
dividual member must be reckoned 'a person* 
for the purposes of this section. But, if there 
has been no agreement of partnership but 
merely a family partnership created by the 
operation of law, so that the individual mem- 
bers are governed by the principles of the 
Hindu Law and not by the Contract Act, 
then the individual members are merely sub- 
partners in any agreement made on behalf of 
the family, and the joint family consisting 
of these persons should be reckoned as only 
one person for the purposes of this section. 
30 N. L.B. 219=1934 N. 45; 46 A. 509=22 
A.L.J. 487=1924 A. 414. See now new sub- 
section (3) added by Act XXII of 1936. A 
trading association to be within S. *4, must 
be one formed on lie basis of contract be- 
tween its members. A joint family buSbiess 
concern, however, which by its nature des- 
cends from father to son, in which interests 
are acquired by the succeeding generations 
not' by an act of party but by the law of 
inheritance, is not an association of persons 
in this sense, and does not, therefore, come 
within the scope of that section. 1939 0. 
187=1. L.B. (3938) 2 Cal. 368. Share cer- 
tificates are not negotiable instruments, so 
as to make the person in whose name they 
stand the sole owner of the shares; when the 
shares are held by a joint Hindu family, 
it cannot be said that the members other 
than the member in whose name they stand 
have no right or interest in them. 16 Mys. 
L, J. 115=43 Mys.H.OJl. 58. Sub-part- 
ners are not members of a firm or a company, 
and the existence of sub-partners would not 
affect the number of members of a firm for 
purposes of S. 4 of the Companies Act. 38 
Bom. L.B. 486=1936 B. 246. 

“Business”, what is. — The word “bu- 
siness” is wider than the term c trade’, and 
must be construed in a reasonable manner so 
us t,o effectuate (he intention of the legisla- 
ture. The words 'any other business * 
show that what is contemplated by the Act 
is something which must be business in the 
same sense in which banking is, although 
impliedly described as business. The test 
of business is continuity and repetition of 
acts. But whether a repetition of acts 
amounts to business or not must depend upon 
the nature of the acts; and the act itself, 
if done singly, must be such as to be called 
business. If the act when done singly can- 
not amount to business, then merely be- 
cause twenty persons or more than twenty- 
persons are repeating the same act, it can 
hardly be said that they are carrying on 
business. 38 Bom. L.B. 408. 

“Oaerving on Business”. — The expres- 
sion “carrying on business” is an elastic one 
and is not capable of being clearly defined. 
18 B. 294=21 I. A. 13 (P.C.). This may 


be said to exist only where there is a joint 
relation of persons for the common purpose 
of performing jointly a succession of acts, 
and not where the relation exists for the 
purpose which is to be completed by the 
performance of one act. (Halsbury, Vol. 
V, 101). In a case of a partnership agree- 
ment between a larger firm consisting of 
16 persons and 3 other firms of 8 persons 
forming an association or syndicate for the 
purchase and sale of bales of yarn in dif- 
ferent lots and for the division of the 
profits or losses arising out of the proceeds 
of such sales, it was held that it constituted 
a contract of partnership business consist- 
ing of more than 20 members and not merely 
a single venture, and that consequently it 
required registration under this section. 86 
Bom, L.B. 786=152 I.O. 580=1934 B. 361. 
But a pool arrangement formed between the 
owners of ginning factories of a particular 
place under which they agreed that each one 
of them should contribute his earning to 
tie common pool for the purpose of stifling 
competition and distribute the same in cer- 
tain shares among them, each member of 
the pool being allowed to carry on his busi- 
ness in an unrestricted manner and being 
responsible to the pool whether his con- 
stituent paid or not, is not an association 
formed for the purpose of carrying any 
business as contemplated by S. 4 of the 
Act. Such an arrangement is a mere scheme 
for collecting the earnings of all the mem- 
bers for the purpose of distribution among 
them. It is not an agreement of partnership, 
and even if it were held to be an associa- 
tion, does not fall within the prohibition of 
S. 4, even when the members of the pool 
number more than twenty. 38 Bom. L.B. 
408. The term c carrying on business ’ implies 
some continuous control of the business by 
the association. Where an agreement does 
not provide for any control by the associa- 
tion, as such, and all that it does is to im- 
pose certain restrictions on the business to 
bo carried on by each partner in considera- 
tion of his getting a share in the profits and 
the agreement makes no provision for the 
sharing of losses the parties to it are in 
the relationship of debtor and creditor and 
do not come under this setion. 16 L. 574 
=3934 L. 882; 65 I.O. 368=1922 1ST. 67. 
Where an association was formed of 100 per- 
sons, and each member was to pay Bs. 10 as 
subscription, and the amount subscribed was 
to be paid to one of the members by draw- 
ing lots until all the members had their torn, 
and the association had to remain in exist- 
ence for 100 months, it was held that it was 
doubtful whether such association required 
registration and whether a claim for refund 
of subscriptions would have been legally 
maintainable against the secretary and trea- 
surer. 143 I.O. 530=1933 L. 121. 

“Teade Association”.— A Trade Asao- 
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ciation cannot be said to be unlawful, merely 
because it has not been registered in con- 
formity with the provisions of this Act. 53 
A. 316=1931 A.Ii.J". 84=1931 A. 83. 

Partnership. — Creditors paid by share 
of profits having no right in -Die management 
and having no agreement inter se are not 
partners. 65 I.O. 368. 

Foreign Corporations. — Foreign Corpora- 
tions, though they have more than 20 
members, do not come under this section, 
Bateman v. Service, (1881) 6 A.C. 386. 

4 4 Chit Fund”. — A chit fund does not 
create any legal relation involving joint and 
mutual rights and obligations between the 
subscribers inter se but only as between the 
manager and the subscriber. In such a case, 
although the number of subscribers may be 
more than twenty in number, no registra- 
tion is required for the chit fund under this 
section, and the manager can sue and bo 
sued. 11 But.L.T. 255=50 I.O. 513; 20 
M. 68=7 M.X/.J. 26; 29 M. 477=16 M. 
!L.J. 385. But if there is a joint relation 
between the subscribers giving rise to rights 
and obligations inter se aifiong them, then 
it, will fall under this section if there were 
more than 20 subscribers. 1 M.L/.T. 106. 

Company formed in Native State. — Not 
governed by Act. — -"Where a business is con- 
ducted in a Native State, and it is not shown 
that the company formed for the purpose 
of carrying on business would be illegal 
according to the law prevailing in that. 
State, the company or the members forming 
it do not commit an illegal act. 53 B. 652 
=31 Bom.Xi.B. 1187=1930 B. 5. 

Object, how determined. — The object of 
the association is to be determined with re- 
ference to the primary and original object 
of the association, and no regard should be 
paid to the circumstances that may have 
developed later on. Hence, if a perfectly 
legal association has been formed, and if 
later on, some of the members of the asso- 
ciation should commit a breach of trust, 
this fact would not render the original asso- 
ciation an illegal one. 52 A. 325=1930 A. 
Ij.J. 337=1930 A. 186. 

“Gain.” — T he word 4 4 gain” does not 
mean an ultimate pecuniary gain by the com- 
pany. It refers to all cases where the busi- 
ness started brings in profits. A company 
may be formed for several objeds and if 
one of the objects be the acquisition of gain, 
the mere fact, that the members of the com- 
pany either singly or jointly, proposes to dis- 
pose of the gain on some charitable object, 
will not exclude the company from falling 
within the purview of this section. 52 A. 
325=1930 A.L.J. 337=1930 A. 186; 10 R. 
490=1932 R. 167. An unregistered society 
of 124 members was formed with the primary 
object of aiding the Chinese who may be 
indigent and under temporary financial 
embarrassments. Every earning member 
was required to pay a monthly subscription 


of one rupee. Subsequently by a resolution 
of the Society, it was required that its 
members should pay one or more annas per 
day and form a fund out of which any 
Chinese person could get a loan at 2 per 
cent, per mensem in his difficulty, that such 
contribution was to continue for three years 
after which period the amount contributed 
was to be returned to the members, and the 
interest accrued thereon by lending was to 
b e spent in charity. The object of this 
Society was held to amount to acquistion 
0 ^ gain by individual members thereof, and 
that it therefore fell under this section. 10 
R. 490=140 I.O. 467=1932 R. 167. It is 
not necessary that the gain should be for the 
company. It is sufficient if the gain Is 
intended for the individual members thereof. 
Mutual insurance companies, mutual loan 
societies and building societies fall under 
this section since the object of such societies 
is the acquisition of gain by the individual 
members thereof. Re Badstow Total Loss 
and Collision Assurance Association , (1882) 
20 Ch.D. 137 C.A. ; Greenberg v. Coper - 
stein , (1926) Ch. 657; Re Ilfracombe Perma- 
nent Mutual Bcneft Building Society, (1901) 
1 Ch. 102. 

4 ‘ Unless it is registered as a Company 

UNDER THIS ACT” — EFFECT OF NON -REGISTRA- 
TION. — Where an association which is re- 
quired to be registered under this section is 
not registered, it can have no legal recog- 
nition as a jural unit and it cannot sue or 
he sued as a corporate body nor can it enter 
into a contract as such. 53 A. 316=1931 
A.L.J. 84=1931 A. 83; I.L.R. (1938) 2 
Cfil. 368. S. 4 on its true construction 
governs not only the first formation of the 
company, association ot partnership, but 
ulos its continuance- An association formed 
for trading may be perfectly legal at its for- 
mation, if the original members be not more 
than ten in number, in the case of a banlring 
business and twenty in other businesses, but 
if the number increases later on and exceeds 
the maximum allowable, the association be- 
comes an illegal one, if no registration is ef- 
fected. I.L.R. (1938) 2 Cal. 368. The 
members of a partnership or company or as- 
sociation hit by S. 4, can have beneficial inte- 
rest in property. I.L.R. (1938) 2 Cal. 368. 
In order to constitute an association within 
the meaning of S. 4, the existence of the le- 
gal relation between more than twenty per- 
sons giving rise to joint, rights or obligations 
or mutual rights and duties is absolutely ne- 
cessary. (29 Mad. 477, Bel. on.). But 
where the object is to form a company it does 
not and there is no need to show the exist- 
ence of a. legal relation between the persons 
forming the company. Where a person start- 
ing an unregistered company for carrying on 
business having acquisition of gain as its 
object collects money from its subscribers 
who number more than twenty, then the 
moment money is collected the bargain iw 
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2 [ (3) This section shall not apply to a joint family carrying on joint family 
trade or business and where two or more such joint families form a partnership, 
in computing the number of persons for the purposes of this section, minor members 
of such families shall be excluded. 

(4) Every member of a company, association or partnership carrying on 
business in contravention of this section shall be personally liable for all liabilities 
incurred in such business. 


LEG- . BEF . 

1 These sub-sections were added by S . 3, 
Aet (XXII of 1936) . 


clinched and turned into an actual contract 
by acceptance and the subscribers become 
shareholders as such because they must be 
deemed to have paid the money for the very 
object of the company and the mere fact that 
share certificates are not issued does not make 
them any less shareholders and hence the case 
comes under sub-S. (2) of S. 4. 40 Or.L. 

J. 799=1939 Bang. 273. 

Subsequent registration and subse- 
quent reduction of Members. — Where an 
association is illegal by reason of the fact 
that 7 though it consists of mdre than 20 
members, it is not registered, its character 
of illegality cannot be cured by subsequent 
reduction in number. It retains that 
character until registration or dissolution. 
But subsequent registration may cure the 
previous omission to register. 7 B. 540= 
120 I. C. 902=1930 B. 21. 

Suit by or against illegal Company by 
third parties. — A suit by an association 
which is an illegal one by reason of the 
fact of non-registration, is not maintainable. 
See also 1931 All. 83; I.L.B. (1938) 2 

Cal. 368. The illegality of a company 
affords no reason why it should not he 
sued. No doubt, it cannot be sued by a 
person who, being aware of all the facts, 
seeks to enforce a demand arising out of a 
transaction tainted with the illegality which 
affects the Company. But the illegality of 
a company does not per se afford any 
answer to a demand against it arising out 
of a transaction to which it is a party, and 
which transaction is legal in itself. Unless 
the person dealing with the company is 
pariioeps crimww, there can be no turpis 
causa to bring him within the operation of 
the rule eso turpi causa non oritur actio; and 
he not being implicated in any illegal act 
himself, cannot be prejudiced by title fact 
that the persons with whom he was dealing 
or illegally associated in company. 53 B. 
652=31 Bom.L.B. 1187=1930 B. 5; 16 L. 
574=1934 L. 882. Where a firm consisting 
of less than twenty partners is subsequently 
converted into a joint-stock company with 
additional partners so as to consist of more 
than twenty partners, it must be registered 
under the Companies Act; if it is not so 
registered, no suit can be maintained in 


respect of that partnership. But when a 
person who was a partner in the firm and 
was, as such, entitled to a share of the profits 
when the membership of the firm was below 
twenty, is not allotted any share in the newly 
formed company, he being totally unaware 
of the increase in the members and of the 
conversion, he cannot be made to lose his 
right to a share of the profits because the 
number of partners had increased beyond 
twenty without his knowledge, A suit by 
him for a declaration that there has been a 
dissolution of the partnership, and for 
accounts eannot be dismissed on the ground 
of non-registration under S. 4 (2) of the 
Companies Act. 1937 M. W. N. 1189= 
1938 Mad. 151. 

Bights of subscribers to an illegal 
Company. — The subscribers to an illegal 
' company, i.e., a company which should have 
beeu registered under S. 4 (2) of the Act 
and which has not been so registered, and 
formed for a lawful purpose are not entitled 
to claim an account of the dealings and 
transactions of the company and of the 
profits made thereby. But still, they have 
a right to have their subscriptions returned 
and can maintain a suit for enforcing the 
same- This right is not lost even though 
the monies subscribed have been laid out 
in the purchase of lands and other things 
for the purpose of the company. In such a 
case, the subscribers are entitled to have 
those lands and things reconverted into 
money and to have it applied as far as it 
would go in payment of the debts and 
liabilities of the company, and then in re- 
payment of the subscriptions . In such 
cases no illegal contract is sought to be 
enforced, but on the contrary, the- conti- 
nuance of what is illegal is sought to be 
prevented. But where the purpose of the 
company itself is illegal or where any claim 
is made for sharing the profits of, or for 
partition of the existing assets of a company 
which is illegal for want of registration, xlo 
Court of law or equity will lend its assis- 
tance. 1930 B. 21=7 B. 540=120 I.O. 902. 
In the case of an unregistered association of 
more than 20 members, where a member sues 
for dissolution, for taking accounts and for 
partition, none of the reliefs could be grant- 
ed, but he may be granted a declaration that 
the association is illegal 48 A. 735=24 AX. 
J. 777=1926 A. 591; 49 A. 319t=25 A.Xi.J. 
146=1927 A. 487; 92 I.O. 640=1926 N. 241, 
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(5) Any person who is a member of a company, association or partnership 
formed in contravention of this section shall be punishable with fine not exceeding 
one thousand rupees.] 

Memorandum oj Association . 


Any seven or more persons (or, where the company, to be formed will be 
~ r a private company, any two or more persons) associated 

o ormmg mcorpo- £ or lawfiil purpose may, by subscribing their names 
to a memorandum of association and otherwise comply- 
ing with the requirements of this Act in respect of registration, form an incorporated 
company, with or without limited liability (that is to say), either — 


5 - 

Mode 
rated company. 


Unregistered Company — Claim of in- 
come-tax against. — A company carrying 
on business without complying with the pro- 
visions of the law as to the mode of its 
constitution cannot plead its illegal consti- 
tution against a claim for income-tax made 
on it- The fact that in S. 3 of the Income- 
tax Act, the legislature drew a distinction 
between a company and a ton and other 
associations of individuals dearly ‘shows 
that the provisions of th© Companies - Act do 
not prevent an association formed for the 
purpose of doing business from being made 
liable to income-tax on its profits even if it 
has not been registered in accordance with 
the law relating to the incorporation of 
companies. 32 P.L.B. 335=1931 L. 376. 

Limitation. — Where an association con- 
sists of more than 20 persons but it is not 
registered, and the members bring a suit for 
the return of subscription money paid to 
the promoter after conversion of the pro- 
perty of the association into cash into which 
the said money was changed, such suit is 
governed, by Art. 120 of the Limitation Act, 
and not by Art. 62. 7 B. 640=1930 B. 21. 
In a suit for declaration by the heirs of one 
of the members that the partnership was 
illegal under this section, and for the reco- 
very of capital contributed by their ancestor, 
it was held that the cause of action accrued 
as soon as the money was paid and that there 
was no continuing cause of action in plain- 
tiff’s favour. 19 A.L.J. 836=64 LC. 447. 

Sec. 4 (5). — Where a company consisting 
of more than 20 pexsonfi formed in 1922-1923 
is unregistered, the members thereof can be 
punished for continuing to be members of 
such company, under S. 4 (5) which was in- 
troduced by the Amending Act XSH of 
1936, although they cannot be punished for 
originally forming themselves into such a- com- 
pany. 1942 Comp. O. 86=A. I. B. 1942 
Mad. 283= (1942) 1 M.L.J. 230. 

Seos. 4 (5) and 283. — Offences under — 
Case sent up by Police after investigation- 
jurisdiction of Magistrate. 1939 Bang. 273. 

Sec. 5: Construction or Memorandum. — 
A memorandum of association, like any 
other document, must he read fairly and its 
import derived from a reasonable inter- 


pretation of the language which it employs. 
There is no specially rigid cannon of con- 
struction to be applied to it. The purpose 
of tiie memorandum is to enable share- 
holders, creditors and those who dealt with 
the company to know what its permitted 
range of enterprise is, and for this infor- 
mation they are entitled to rely on the 
constituent documents of the company. 
But the intention of the framers of the 
memorandum must be gathered from the 
language in which they have chosen to 
express it, and not from the antecedent 
transactions of the company to which the 
shareholders, creditors and others have no 
access and which they have no means of 
knowing. 1931 A.L.J. 665=62 M. L. J. 
163i=1931 P.C. 182 (P.C.). Except in 
respect of matters as must, by statute, be 
provided for by the memorandum, it should 
be read in conjunction with the articles of 
the association; and, at all events, so far as 
may be necessary to explain any ambiguity 
appearing in the terms of memorandum 
or to supplement it upon any matter as to 
which it is silent. 38 L.W. 967=65 M. L. 
J. 785=1935 P.C. 89 (P.C.). The memo- 
randum of association does not constitute a 
contract between the company and a third 
party who may be named therein. 36 Bom. 
L.B. 907=1934 B. 427. 

Lawful purpose. — If, as expressed on the 
face of the instrument of incorporation, (he 
purpose for which the corporation is formed 
is not necessarily unlawftd, it will be pre- 
sumed that it was for a purpose for which 
companies might lawfully be formed. The 
formation of companies is not permitted 
where the real purpose of the incorporation 
is to cloak an illegal object or an unla wful 
business; but in such a case the fiction of 
the existence of a corporation or company 
will be disregarded by a Court of justice 
when the question arsies in a proper pro- 
ceeding, and the acts of the real parties will 
be dealt with as though no such corporation 
had been formed; and the same in true for 
stronger reasons where an illegal purpose 
is expressed in the articles. Where the 
proprietors of a zamindari who were 
numerous and whose interests were minute 
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(i) a company having the liability of its members limited by the memorandum 
to the amount, if any, unpaid on the shares respectively held by them (in this Act 
termed a company limited by shares) ; or 

(ii) a company having the liability of its members limited by the memo- 
randum to such amount as the members may respectively thereby undertake to 
contribute to the assets of the company in the event of its being wound up (in this 
Act termed a company limited by guarantee) ; or 

(iii) a company not having any limit on the liability of its members (in this 
Act termed an unlimited company). 


Memorandum of company 
limited by shares. 


6. In the case of a company limited by shares — 


(1) the memorandum shall state — 

(i) the name of the company, with “ Limited 93 as the last word in its name ; 

(ii) the province in which the registered office of the company is to be 
situate ; 

(iii) the objects of the company, 1 [and, except in the case of trading corpo- 
rations, the territories to which they extend] ; 


LEG*. BEE. 

1 These words were inserted by the A.O., 
1937. 


formed themselves into a company for the 
management of the property, and where the 
means adopted therefor were beneficial, it, 
was held that the purpose was not unlawful. 
16 C.W.N. 297=13 1.0. 673. 

“Otherwise”. — This word denotes that 
the signing by two persons in the case of 
private companies and of 7 persons in the 
case of other companies is as much a 
preliminary condition of registration as any 
other requirements of the Act. 16 C. W. 
N. 947=23 M. L. J. 215=39 I. A. 237 
(P.O.). 

“Undertake to contribute to the asseis 
or the company.” — The undertaking in the 
memorandum limits the liability. Be 
Bangor and North Wales , etc Association, 
(1899) 2 Ch. 593; JPedlar v. Road Bloch 
Gold Mines , (1905), 2 Oh. 427; Be Kings- 
bury 'Collieries, (1907) 2 Oh. 259. 

“Seven or more persons” — “One man 
company.” — The Act enacts nothing as to 
the extent or degree of interest, which may 
be held by each of th© seven, or as to the 
proportion of interest or infiuence, possessed 
by one or the majority of the shareholders 
over others. It is not necessary that the 
subscribers to the memorandum should be 
independent or unconnected, or that they or 
any of them should take a substantial in- 
terest in the undertaking, or that they should 
have a mind and will of their own, or that 
there should be anything like a balance of 
power in the constitution of the company. 
All the signatories may be the nominees of 
one person. A frequent practice is for an 
individual desiring to turn his business into 
a company having a limited liability to get 
a sufficient number of dummies — persons 
who -are under his control and who 


have no, individual responsibility — to unite 
with him .and thus to furnish the requisite 
number of signatures to the instrument of 
association. It seems that such a concern 
is to be regarded as a company, and that a 
man may thus turn himself into a company, 
by committing a plain fraud on the law, so 
as to defect his unsecured creditors. 
Salomon v. Salomon and Co., (1897) A.C. 
22=66 L. J. Ch. 35; Commissioners of 
Inland Revenue v. Sanson, (1921) 2 KL.B. 
429=90 L.J.K.B. 627; 51 B. 372=102 I.C. 
49=1927 B. 371. 

“Persons”. — “Persons” includes ‘com- 
pany* - So one limited company may take 
shares in another. Be. Bameld’s Banking 
Co., (1867) L.B. 3 Ch. 105=37 C.L. Oh. 
81; Royal Bank of India’s case, L.R. 4 Oh. 
252. The term includes infant, Be Nassau 
Phosphate Co., (1876) 2 Ch.D. 610=45 L. 
J. Ch. 584; Be Laxon # Co., (1892) 3 Ch. 
555=61 L.J. 667. As to incorporation of 
foreigners, see Reuses (Princess of) v. Bos, 
(1871) 5 H.L. 176=40 O.L.J. Ch. 655. 

Effect of order terminating existence of 
Company. — Where a company has ceased 
to exist by an act of the country by whose 
acts and under whose laws it was made a 
juristic entity, it must be treated as non- 
existent by all Courts administering 33ngii«fti 
law. 54 L.W. 610=196 I.C. 414=1941 
P.C. 88 (P.O.). 

Sec. 6. — Detailed powers are not requir- 
ed to be and ought not to be specified in the 
memorandum. In the case of a trading 
company, the memorandum should only de- 
fine the trade and not the various acts which 
it should be within the power of the com- 
pany to do in carrying on the trade. Coiman 
v. Brougham, (1918) A.O. 514, So^ where 
the memorandum of a company stated it to 
be one of its objects that it should carry on 
the business of manufacturers of and dealest 
in salt,MSoda>d&dine* etc., and that it may do 
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(iv) that the liability of the members is limited ; 

(v) the amount of share capital with which the company prosposes to be 
registered, and the division thereof into shares of a fixed amount : 

(2) no subscriber of the memorandum shall take less than one share ; 

(3) each subscriber shall write opposite to his name the number of shares 
he takes. 

Memorandum of company 7 j n the case of a company limited byguarantee — 

limited by guarantee, ' r 

(1) the memorandum shall state — 

(1) the name of the company with “ Limited ” as the last word in its name ; 

(ii) the province in which the registered office of the company is to be 
situate ; 

(iii) the objects of the company, a [and, except in the case of trading cor- 
porations, the territories to which they extend] ; 

(iv) that the liability of the members is limited ; 

(v) that each member undertakes to contribute to the assets of the company 
in the event of its being wound up while he is a member, or within one year after- 
wards, for payment of die debts and liabilities of the company contracted before he 
ceases to be a member, and of the costs, charges and expenses of winding up, and 
for adjustment of the rights of the contributories among themselves, such amount 
as may be required, not exceeding a specified amount : 

(2) if the company has a share capital — 

(i) the memorandum shall also state the amount of share capital with 
which the company proposes to be registered and the division thereof into shares 
of a fixed amount ; 

(ii) no subscriber of the memorandum shall take less than one share ; 

(iii) each subscriber shall write opposite to his name the number of shares 
he takes. 

Memorandum of unlimited Q. j n the case of an unlimited company — 

company. r * 

(1) the memorandum shall state — 

(1) the nmae of the company ; 

(ii) the province in which the registered office of the company is to be 
situate ; 

(iii) the objects of the company, 1 [and, except in the case of trading cor- 
porations, the territories to which they extend] : 

(2) if the company has a share capital — 

(i) no subscriber of the memorandum shall take less than one share ; 


LEG-. REF. 

1 These words were inserted by the A.O., 
1937. 


so in any part of the world, it was held, that 
the business included in ordinary mercantile 
parlance, the sale of salt to purchasers ab- 
road, even without any express mention of 
exportation. 1931 A.L.J. 561=62 
163=1931 P.C. 182 (P.O.). "Where among the 
objects for which a company was established, 
it was provided that it could “ raise money, 
by the issue of shares, debentures, bonds 
and other securities and to invest monies 
so raised, or any part thereof, upon the in- 
vestments specified in this memorandum,” a 
restrictive meaning, cannot he put upon the 
clause so as to make it read as if file com- 
pany was restricted to be raising of deben- 
tures only to invest and not otherwise. The 
clause should be read as an enabling and not 


a limiting danse; and the real meaning is 
that the company was empowered to raise 
money by issue of debentures, and that, if 
it so desiied, to inveBt the money so raised 
or any part of it, i.e the company has an 
option to invest the money so raised by de- 
bentures either wholly or in part or not at 
all. 57 0 . 328=1930 0 . 536. See also 160 
I.O. 24=1935 L. 792. The alteration of the 
memorandum is not so easy as the alteration 
of the articles. Therefore the convenient 
statement in the memoradum with reference 
to the capital will be in the following terms: 
“The shares forming the capital (original 
or increased) of the eompany shall be divi- 
ded into such classes, with such preferential 
and other rights, privilege and conditions; 
and shall be held in such terms as may be 
prescribed by the artices of association of the 
company for the time being.” 6 4 MJUJ. 277 
=1933 A.L.JT. 405= (1933) P.0. 39 (P,0,). 
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(ii) each subscriber shall write opposite to his name the number of shares 
he takes. • 


Panting and signature of 
memorandum. 


x [9* The memorandum shall- 


(0) be printed, 

(b) be divided into paragraphs numbered consecutively, and 

(c) be signed by each subscriber (who shall add his address and description) 
in the presence of at least one witness who shall attest the signature.] 

10. A company shall not alter the conditions con- 
Restriction on alteration of tained in its memorandum except in the cases and in the 
memorandum. mode and to the extent for which express provision is 

made in this Act : 

2 [Provided that any provision in the memorandum relating to the appoint- 
ment of a manager or managing agent and other matters of a like nature incidental 
or subsidiary to the main objects of the company, shall not be deemed to be such 
condition.] 

11. (1) A company shall not be registered by a name identical with that 

Name of company and by which a company in existence is already registered, 
change of name. or so nearly resembling that name as to be calculated 

to deceive, except where the company in existence is in 
the Course of being dissolved and signifies its consent n such manner as the registrar 
requires. 

(12) If a company, through inadvertence or otherwise, is, without such consent 
as aforesaid, registered by a name identical with that by which a company in 
existence is previously registered, or so nearly resembling it as to be calculated 
to deceive, the first-mentioned company may, with the sanction of the registrar, 
change its name . 

3 [ (3) Except with thejprevious consent in writing of the Central Govern- 
ment, no company shall be registered by a name which — 


LEG*. REE . 

1 This section was substituted by S . 4 of 
Act XXII of 1936. 

2 This proviso was added by S. 6, ibid. 

B This sub-section was substituted by S. 6, 
ibid . 


Sec. 10: “ Conditions 9 9 . — The conditions 
referred to in this section are not confined 
to those which are essential to be stated in 
the memorandum under this Act- Even 
such conditions which are not required by 
this Act to be inserted in the memorandum, 
cannot be altered except in the cases and 
iu the mode and to the extent for which 
express provision is made in the Act. Ash- 
bury v. Watson, (1886) 30 CJh.D. 376 O.A. 
Where, however, when a clause in the me- 
morandum only empowered the company to 
enter into a contract of agency with a parti- 
cular firm, and did not form , a vital part or 
condition of the constitution of the company, 
it was held that it did not come under the 
word “condition” within the meaning of 
this section. 59 B. 218=36 Bom. L.B. 907= 
166 I.G. 80=1934 B. 427. As to “condir 
lions ”, see also 18 L.W. 804=1923 M.W.N. 
568=74 I.G. 966. To vary the conditional 
rights and privileges given to various classes 
of shares by following strictly the procedure 
laid down in -the articles and the memoran- 
CLC.M.— 177 


dum, does not amount to an alteration of the 
conditions contained in the memorandum; 
where one of the conditions in the memo- 
randum itself is that the rights and privilege* 
are subject to variation. To hold otherwise 
would be to ignore the condition in the memo- 
randum providing for such terms. To deter- 
mine the rights attaching to such particular 
class of shares, the memorandum must be 
read and given effect to as a whole, unless 
any particular provision of the same violates 
an express provision of the Act, in which 
case that particular provision will be treated 
as invalid. 57 A. 810=1935 A.L.J. 527= 
1935 A. 310. With reference to the circum- 
stances under and the extent to which varia- 
tion of shareholder's rights could be effec- 
ted, provision has been made now in 8. 6 6-A 
inserted by the Amending Act XXJJ of 
1936. 

Secs. 10 and 12. — The appointment of a 
managing agent is merely a detail of manage- 
ment for the purpose of carrying on the busi- 
ness of the company, and a company is en- 
titled to regulate that detail in such manner 
as it likes without going to a Court for Its 
sanction. 45 Bom. L.B. 1075=A.I.B. 1944 
Bom . 76 . 

Sec. 11. — The present sub-section (8) has 
been substituted in place of the previous one? 
The alterations made have been suggested 
by the wording of S, 3,7 of the EhgHsh Act,. 
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(a) contains any of the following words, namely, e Crown,’ ‘ Emper or ’ 

‘ Empire,’ ‘ Empress,’ ‘ Federal * Imperial * King ’, ‘ Queen ’ «« Royal ’’ 
“ State ”, ‘ Reserve Bank ’, 1 Bank of Bengal ’, * Bank of Madras ’, ‘ Bank * of 
Bombay ’, or any word which suggests or is calculated to suggest the patronage 
of His Majesty or of any member of the Royal Family or any connection with 
His Majesty’s Government or any department thereof; or 

(b) contains the word ‘ Municipal ’ or ‘ Chartered ’ or any word which 
suggests or is calculated to suggest connection with any municipality or other 
local authority or with any society or body incorporated by Royal Charter : 

Provided that nothing in this sub-section shall apply to companies registered 
before the commencement of this Act.] 6 

(4) Any company may, by special resolution and subject to the approval 
of the ^Central Government] signified in writing, 2 * * * * change 

its name. 5 ° 


( 5 ) Where a company changes its name, the registrar shall enter the new 
name on the register in place of the former name, and shall issue a certificate of 
incorporation altered to meet the circumstances of the case. On the issue of such 
a certificate the change of name shall be complete, 

(6) The change of name shall not affect any rights or obligations of the 
company, or render defective any legal proceedings by or against die company • 
and any legal proceedings that might have been continued or commenced against 
it by its former name may be continued or commenced against it by its new name 

ia. (i) Subject to the provisions of this Act, a company may, by special 

Alteration of memorandum. res ° Iutt ° n > alt<2r provisions of its memorandum so 
. , . as to change the place of the registered office from one 

province to another, or with respect to the objects of the company, so far as may 
be required to enable it— * y 


LEG. REF. 

1 These words were substituted for the 
trords “Local Government 3 7 by A.O., 1937. 

2 The words “ under the hand of one of the 
Secretaries to such Government” were omit- 
ted, ibid. 


This amendment prohibits the use of some 
name, visa., “Federal”, “State" ox any other 
word suggesting patronage of His Majesty 
or of any member of the Royal Family or any 
connection with His Majesty's Government 
or any department thereof; and “Municipal** 
or “ Chartered ** or any other word which sug- 
gests or is calculated to suggest connection 
with any Municipality or local authority or 
with any society or body incorporated by 
Royal Charter. 

Sec. 12: Amendment by Aar XXII op 
1936. — Two new clauses (/) and (p) have 
been added to sub-S, (1) of this section. 
In certain decisions it was doubted whether 
in the absence of express provision in the 
memorandum a company was competent 
to alter its objects so as to enable it to sell 
or dispose of the whole or any part of the 
undertaking of the company, or to amalga- 
mate with any other company. Express 
provision for these purposes is contained in 
S. 5 of the English Act, and the same has 
been adopted by the present amendment. 

Seo. 12, Oil. 1: “Objects op the Com- 
pany”.— Revoking the appointment of an 
agent is not one relating to the objects of 
the company. 18 L.W. 304=1923 M.WjN’. 

?•}?• $66*- As to alteration of memo- 


randum by addition of new clauses, See 52 
C 586; by changing place of registered 
oinee, see 06 1.0. 753=1926 A. 649 ; by modi- 
^f preferential rights, see 110 I.C. 
G49_o0 Bom.L.R. 598. A general meeting 
is not a condition precedent to maTce a propo- 
sal to alter the memorandum or articles of a 
company. See 30 Bom.L.R. 197=108 I.C. 465 
—1928 B. 80. It is not necessary for the 
company to take proceedings to alter the 
memorandum or articles, before the Court 
can sanction a scheme involving the alteration 
thereof. See 30 Bom.L.R. 197=108 I.C. 
465=1928 B. 80. A memorandum of asso- 
ciation can be altered only by a special resol- 
ution of the company. 33 M. 36=1 1.0. 803. 
There is a very clear distinction between the 
relation of a shareholder to a company in 
regard to his shares and his rights against 
the company in regard to other contracts. Al- 
though the regulations contained in a com- 
pany s Articles of Association are revocable 
by special resolution, a special contract may 
De made with the company in the terms of 
or embodying on e or more of the Articles, 
and a company cannot break its contracts by 
altering its Articles. When dealing with 
contracts referring to revocable articles, 
especially ■with contracts between 
a member of the company and the company 
respecting his share, car e must be taken not 
to assume that the contract involves as one of 
tenns an Article which is not to be alter- 
ed. If the Court sees that a contract involves 

bl sH 6 l S, tel S S that 831 ^de is not to 
d© altered, then the company is not at liberty 



k 

>. 


*51 


The Indian Companies Ad* (VII op 1913). 


141 i 


(а) to carry on its business more economically or more efficiently ; or 

(б) to attain its main purpose by new or improved means ; or 

(c) enlarge or change the local area of its operations ; or 

(< d ) to carry on some business which under existing circumstances may 
conveniently or advantageously be combined with the business of the company ; or 

(e) to restrict or abandon any of the objects specified in the memorandum ; 

1 [or 

(/) to sell or dispose of the whole or any part of the undertaking of the 
company ; or 

( g ) to amalgamate with any other company or body of parsons.] 

(2) The alterations shall not take effect until and except in so far as it is 
confirmed by the Court on petition. 

(3) Before confirming the alteration, the Court must be satisfied — 

(a) that sufficient notice has been given to every holder of debentures of the 
company, and to any persons or class of persons whose interests will, in the opinion 
of the Court, be affected by the alteration ; and 

( b ) that, with respect to every creditor who in the opinion of the Court 
is entitled to object, and who signifies his objection in manner directed by the 
Court, either his consent to the alteration has been obtained or his debt or claim 
has been discharged or has determined, or has been secured to the satisfaction of 
the Court : 


Provided that the Court may, in the case of any person or class, for special 
reasons, dispense with the notice required by this section. 

13. The Court may make an order confirming the alteration either wholly 

u ^ . . ^ or in part, and on such terms and conditions as it 

firming^ teration . C ° n " thinks fit, and may make such order as to costs as it 

thinks proper. 

14. The Court shall, in exercising its discretion under sections 12 and 13, 

- have regard to the rights and interests of the members 
Court. y of the company or of any class of them, as well as to 

the rights and interests of the creditors, and may, if it 
thinks fit, adjourn the proceedings in order that an arrangement may be made 
to the satisfaction of the Court for the purchase of the interests of dissentient members; 
and may give such directions and make such orders as it may think expedient for 
facilitating or carrying into effect any such arrangement : 

Provided that no part of the capital of the company may be expended in 
any such purchase. 

15. (1) A certified copy of the order confirming the alteration, together with 

a printed copy of the memorandum as altered, shallg 
Procedure on confirmation within three months from the date of the order, be 
of the alteration. filed, by the company with the registrar, and he shall 

register the same, and shall certify the registration under his hand, and the certificate 
shall be conclusive evidence that all the requirements of this Act with respect to 
the alteration and the confirmation thereof have been complied with, and thence- 
forth the memorandum so altered shall be the memorandum of the company. 


LEG* • REF « 

1 This word and els. (/) and ( g ) were add- 
ed by S. 7 of the Act XXTT of 1936. 


to alter that Article so as to break that con- 
tract. 43 Mys. H.C.R. 396=16 Mys.L.J. 
448. The appointment of managing agent is 
only a detail of management of the business 
of the company. 45 Bom.L.R. 1075=1944 
Bom. 76. 

Practice.— Application for alteration must 
be made on the original side of the High 


Court, and not on the appellate side- 41 
C.L.J. 191=29 CJ.W.N. 403. 

Sec. 13: “Court's Powers ' '.—T he Court 
has power to confirm the resolution regard- 
ing the alteration of the memorandum of 
association, only where such alterations 
relate to matters referred to in sub-section 
(1) of this section. 18 L.W. 304=74 1.0. 
966=1924 U. 126. 

Sec. 14. — Court is not always bound to 
confirm alteration. 18 L.W. 804=^4 1.0* 
966, 
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(2) Where the alteration involves a transfer of the registered office from 
one province to another, a certified copy of the order confirming such change shall 
be filed by the company with the registrar in each of such provinces, and each of such 
registrars shall register the same, and shall certify under his hand the registration 
thereof, and the registrar for the province from which such office is transferred 
shall send to the registrar for the other province all documents relating to the 
company registered or filed in his office. 

(3) The Court may by order at any time extend the time for the filing of 
documents with the registrar under this section for such period as the Court thinks 
proper. 

16. No such alteration shall have any operation until registration thereof 

has been duly effected in accordance with the provisions 
Effect of failure to register Q f sec tion 1 5 , and if such registration is not effected 
within three months. within three months next after the date of the order of 

the Court confir min g the alteration, or within such further time as may be allowed 
by the Court in accordance with the provisions of section 15, such alteration and 
order and all proceedings connected therewith shall, at the expiration of such period 
of three months or such further time, as the case may be, become absolutely null 
and void. 

Provided that the Court may, on sufficient cause shown, revive the order 
on application made within a further period of one month. 

Articles of Association. 

17. (1) There may, in the case of a company limited by shares, and there 

. . _ . , shall, in the case of a company limited by guarantee 

Registration ofartices. or unlimited, be registered with the memorandum, 

articles of association signed by the subscribers to the memorandum and prescribing 
regulations for the company. 

(2) Articles of association may adopt all or any of the regulations con- 
tained in Table A in the First Schedule, x [and shall in any event be deemed to 
contain regulations identical with or to the same effect as regulation 56, regulation 
66, regulation 71, regulations 78, 7 q, 80, 81 and 82, regulation 95, regulation 97, 
regulation 105, regulation 107 and regulations 112, 113, 114, 115 and 116 con- 
tained in that Table : 

Provided that 2 [regulations 78, 79, 80, 81 and 82] shall not be deemed to 
be included in the articles of any private company except a private company which 
is the subsidiary company of a public company : 

Provided further that regulation 107 shall be deemed to require that a 
statement of the reasons why of the whole amount of any item of expenditure which 
may in fairness be distributed over several years, only a portion thereof is charged 
against the income of the year, shall be shown in the profit and loss account, unless 
the company in general meeting shall determine otherwise.] 


LEG. REP. 

1 These words and figures were added by S. 
8 of Act ASCII of 1986. 

9 These words and figures were substituted 
for the word and figure “regulation 78” by 
S. 2 of Act H of 1938. 


Sec. 17: Amendment by Act XXII of 
1986. — This amendment has substituted the 
present sub-section for the old one. Pre- 
viously it was, left to the option of the com- 
panies to adopt or not all or any of the pro- 
lusions of the regulations contained in 
Table A of I Schedule of the Act. It was 
thought desirable to make generally appli- 
cable certain provisions usually made by the 
articles of properly managed companies as 
to polls, absence of restrictions on form of 


proxies, retirement of directors by rotation, 
inspection of accounts, details shown in pro- 
fit and loss accounts restriction as to the 
amount of dividend that may be dedared by 
the company, and the giving of notice to 
members. This amendment makes the adop- 
tion of the model regulations on these sub- 
jects contained in Table A compulsory. See 
however, 49 O.W.N'. 602. 

Sec. 17, Cl. j(2) : “Director's liability”. 
—It was held in 164 1. 0. 33=1934 A. 855 
that theTe was nothing in the Act to prevent 
such a clause being inserted in the articles 
of association as would seriously limit the 
liability of a director or officer of the com- 
pany. But it may no longer be possible in 
view of S. 86-0 which has been introduced 
by the amending Act of 1986. 
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(3) In the case of an unlimited company or a company limited by guarantee, 
the articles, if the company has a share capital, shall state the amount of share 
capital with which the company proposes to be registered. 

(4) In the case of an unlimited company or a company limited by guarantee, 
if the company has not a share capital, the articles shall state the number of members 
with which the company proposes to be registered, for the purpose of enabling the 
registrar to determine the fees payable on registration. 

18. In the case of a company limited by shares and registered after the com- 
* .. ,rrn a mencement of this Act, if articles are not registered, or. 

Application of Table A. artides m registeredj in so far M fa articles do 

not exclude or modify the regulations in Table A, in the First Schedule, those 
regulations shall, so far as applicable, be the regulations of the company in the 
same manner and to the same extent as if they were contained in duly registered 
articles. 


Jfcte! and Signature of 19. Articles shall— 

(a) be printed ; 

( b) be divided into paragraphs numbered consecutively ; and 

\c ) be signed by each subscriber of the memorandum x [ (who shall add his 
address and description) ] of association in the presence of at least one witness 
who must attest die signature. 

20. (1) Subject to the provisions of this Act and to the conditions contained 

A i_ .* - • 1 , in its memorandum, a company may by special resolu- 

special resolution. don alter or add to its articles, and any alteration or 

addition so made shall be as valid as if originally 
contained in the articles, and be subject in like manner to alteration by special 
resolution. 

(2) The power of altering articles under this section shall, in the case of 
any company formed and registered under Act No. XIX of 1857 and 2 Act No. VII 
of i860 or either of them extend to altering any provisions in Table B s annexed 
to Act XIX of 1857, and shall also, in the case of an unlimited company formed 
and registered under the said Acts or either of them, extend to altering any regu- 
lations relating to the amount of capital or its distribution into shares, notwith- 
standing that those regulations are contained in the memorandum. 


LEG. BEE. 

1 These brackets and words were inserted 
by 8. 9 of Act XXII of 1936. 

2 This Act was repealed by Act X of 1866, 
whieh again was repealed by Act VI of 1832, 
which was also repealed by this Act. 

3Eor Table B of Act XIX of 1867, see 
Appendix 1 to this Act. 


Sec. 19: Amendment by Act XXII of 
1936. — la cl. ( 0 ) after the word ‘memoran- 
dum* the words “who shall add his address 
and description 93 , have been added by the 
amendment- This amendment merely pro- 
vides for what is generally done in practice. 
A similar addition has been made in S. 9 by 
the Amending Act (1936). 

Seo. 20. — It is not for the Court to de- 
cide whether the alteration or addition is 
for the benefit of the company as a whole 
but it is to be determined by the shareholders 
acting "bona fide . Bhutleworth v. Cox 
Brothers , (1927) 2 I.B. 9. As to what 
amounts to alteration of artides, see 1230 
A. 661. Necessity for special Besolutioh for 
alteration. 13 M. 36. Bee also 52 C. 
239. Alteration of terms of debentures. 


1927 P.O. 62=101 I.G. 897. Alteration of 
director’s qualifications. 1061.0. 541=1927 
B. 609=29 Bom.L.B. 1862. An Associa- 
tion which is registered as a company under 
the Companies Act has power to alter then 
articles of association in good faith for the 
benefit of the association as a whole. T.L.B. 
(1945) Nag. 599=1945 N.L.J. 249=1945 
Nag. 187. An article of association, of a 
company provided that until otherwise deter- 
mined by a geneiEd meeting the number of 
directors should be not less than three or 
more than seven. TL&d, that a resolution at 
a general meeting that the number of direc- 
tors should be increased to more than seven 
was valid and no special resolution was neces- 
sary. 190 I.O. 551=1940 Sind 87. mere 
a company amends the articles of association 
under S. 20 by a special resolution without 
mentioning in the notice under S . 81 that the 
question of amendment of articles was to 
come up for decision in the meeting, the ir- 
regularity is fatal to the proceedings and 
makes the amendment invalid and ultra vires. 
190 1 .0. 819=1940 Lah. 243. There is no- 
thing in the Companies Act which requires 
that articles of association must be rigid and 
may not in themselves provide for varying 
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1 [aoA. Notwithstanding anything in the memorandum or articles of a com- 
Effect of alteration panv, no member of the company shaU be bound by 

mfm r>ra n ^ lT m or articles, an alteration made in the memorandum or articles after 

the date on which he became a member if and so far 
as the alteration requires him to take or subscribe for more shares than the number 
held by him at the date on which the alteration is made, or in any way increases his 
liability as at that date to contribute to the share capital of, or otherwise to pay 
money to, the company : 

Provided that this section shall not apply in any case where the member 
agrees in writing either before or after the alteration is made to be bound thereby.] 

General Provisions. 

ssi. (i) The memorandum and articles shall, when registered, bind the com- 


LEG-. BEE. 

l This section was inserted by 8 . 10 of Act 
XXII of 1936. 


sets of circumstances. 190 I.C. 551=1940 
Sind 87. Where the passing of the Insu- 
rance Act of 1938 necessitated the amend- 
ment of the Articles of such an Association, 
and the Association at the meetings of iheiT 
members passed resolutions making the neces- 
sary amendments, such amendments axe bind- 
ing upon their members who had notice of 
the meetings and who have nothing to say 
against the regularity of the resolution pass- 
ed. I.L.R. (1945) Nag. 599= (1945) 
Comp.C. 142=1945 N. L. J. 249=A.I.R. 
1945 Nag. 187. 

Secs. 20 and 20-A: Alteration or arti- 
cles — Liability of member — Limits . — S. 
20 of the Companies Act empowers a company 
to alter or add to its articles, and when alter- 
ed the new article is as valid as if it bad 
found place in the original article. S. 20-A 
of the Act, in so far as it provides that a 
member is not bound by an alteration made 
in the articles after the date on which he 
became a member unless he has agreed in 
writing to be bound thereby, is limited to two 
things, (1) where the alteration requires him 
to bake or subscribe for more shares than 
the number held by him at the date of the 
alteration, and (2) where it increases his lia- 
bility to contribute to the share capital of, 
or otherwise to pay money to, the company. 
1^46 3ST.L.J. 128. 

Secs. 20 and 21: Art. 109 of the articles 
of _ association of a company provided that 
the number of directors shall be not less than 
three nor more than four. There was no 
qualifying words lihe “until otherwise de- 
termined by a general meeting.” Art. 126 
provided that the company in a general meet- 
ing may, from time to time, increase or re- 
duce the number of directors. A question 
arose as to the power of the company to in- 
crease the number beyond the permitted maxi- 
mum by an ordinary resolution. Held, Per 
Derbyshire, C.J . — The two articles in ques- 
tion 'must be read together, and they must be 
read and operated in such a way as not to 
contravene the provisions of S. 20 of the 
Companies Aet. Reading the two articles to- 
gether the company may in general meeting 


from time to time increase the number of its 
directors from three to four or reduce the 
number of its directors from four to three by 
an ordinary resolution. But if it is desired 
to increase the number of directors beyond 
four then that is an alteration of the articles 
and must be done by a special resolution. An 
ordinary resolution increasing the number of 
directors beyond four is contrary to the po- 
visions of Ss. 20 and 21 of the Companies 
Act and therefore is invalid. 

Per Gentle, J • • — Art. 126 does not relate 
to an increase in the maximum number of di- 
rectors but to an increase in the actual num- 
ber within the permitted maximum and that 
article has not to be read with Art. 199. 
Assuming the words in Art. 126 are read with 
those in Art. 109, they do not empower the 
company to alter the maximum number of di- 
rectors by an ordinary resolution, but a spe- 
cial resolution, pursuant to S. 20 (1) of the 
Companies Act, is required for that purpose- 
50 G.W.N. 310. 

Sec. 20-A: Amendment by Act XXII of 
1936 . — This section has been newly inserted 
by the omeiding Act. This section limits, 
on the lines of S. 22 of the English Act, 
the liability of a member of a company un- 
der alterations made in the memorandum af- 
ter he has become a member of the company. 
This is a salutary provision meant for the 
protection of the minority against the op- 
pression by the majority. Alteration in 
the Articles effected after the resolution of 
expulsion of a member could not in any way 
be binding upon him if notice of the meet- 
ing at which the alteration was made was 
withheld from him. 52 L. W. 741=1941 
Mad. 354= (1940) 2 M.L.J. 721. Unless a 
construction of the articles of a company 
leads to the conclusion that there was an in- 
tention to supersede the ordinary rule, it must 
be held that, where no quorum has in fact 
been fixed, the acts of a major part of the 
Directors for the time being are valid. 1942 
Comp. C. 30=44 P.L.B. 15=A.I.R. 1942 
Lah. 68=1. L.R. (1943) Lah. 123. 

Sec. 21, Cl. (1): Articles are Con- 
tracts. — Although the articles of associa- 
tion can neither constitute a contract between 
the company and an outsider, nor give any 
individual member special contractual rights 
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Effect of mpmn r ^ d itm and P a ?y the members thereof to the ssttne extent 
articles. as if they respectively had been signed by each member 

and contained a covenant on the part of each member, 
his heirs, and legal representatives, to observe all the provisions of the mem ora ndum , 
and of the articles, subject to the provisions of this Act. 


bp.yond those of the members generally, yet 
they do in fact constitute a contract between 
the company and its members in respect of 
their ordinary rights as members. 52 B. 477 
=30 Bom.L.R. 549=1928 B. 252. See I. 
L.R. (1943) Lah. 28. According to S. 21, 
the articles of association are binding on the 
company as well as on the members thereof. 
The articles constitute a contract inter se 
amongst the shareholders and where the arti- 
cles have been acted upon by the company 
and the members, the articles constitute an 
implied contract between the members and 
the company. Therefore, where in pursuance 
of certain articles acted upon by the com- 
pany, a member was appointed Managing 
Director of the Bank and acted for cloven 
years in that capacity, the articles constitute 
an implied contract between the member and 
the company; a suit for performance of which 
lies in a Civil Court. 190 I.G. 819=1940 
Lah. 243. See also 1942 Cal. 47=199 I.C. 
667. 

Ter Gentle, J • — The articles of association 
of a company constitute a contract between 
each member with the other members to ob- 
serve the provisions in tie articles. It fol- 
lows that when some members of a company, 
it may be the majority of members, do not 
carry out the terms of that agreement, which 
each has made with all other members, to 
observe and carry out of the provisions in the 
articles but they act contrary to the articles, 
one or more of the other members has or have 
the right to come to the Court and ask for 
the agreement to be enforced against those 
members who have violated their obligations. 
In a suit by the minority shareholders con- 
cerning the affairs of the company, the com- 
pany properly can, and indeed should, be a 
plaintiff. 50 C. W. N. 310. Though 
the memorandum and articles of association 
of a company do not constitute a contract, an 
implied contract may be proved by the acts 
of the parties on the terms set out in the 
articles of association. 43 P.L.R. 619=1941 
Com.C. 301. Where the articles of associa- 
tion required that the Board of managing di- 
rectors should consist of a certain number, 
but as a matter of fact a lesser number only 
is appointed, they are not entitled to exercise 
the functions of the Board of managing direc- 
tors and any resolutions passed by them are 
not valid. 1939 A.L.J. 950=1939 All. 739. 
A contractual right of inspection does nob of 
itself imply a right to take copies any more 
than a statutory right would do . In the case 
of a statutory right of inspection the Court 
will not imply a right to take copies unless 
the statutory right would otherwise be of no 
avail, or practically useless. The Court is 


bound by a stricter rule when a question of 
implying a term in a contract arises than 
in the case of a statute. S. 21 of the Com- 
panies Act merely converts the Articles of 
Association into a contract between the com- 
pany and its members. If the Articles 
give to its members a right to inspect the 
minutes and there is nothing to show that 
the intention was to give a right to take 
copies of the minutes, the Articles must be 
construed to mean that the members, though 
given a -right to inspect the minutes, could 
only take copies of them if that were permis- 
sible under their common law rights. If 
the interests of members are sufficiently pro- 
tected by the common law, there is no neces- 
sity for implying any greater rights in their 
contract. The members are not entitled 
under their common law right to take copies 
of the minutes if their interest is not differ- 
ent from that of their fellow members, and 
if they have no special object of their own. 
42 O.W.N. 161=1938 Cal. 89. Where one 
of the Articles of Association of a banking 
company provides that the office of a director 
shall be vacated. “If he resigns or for any 
other reason becomes incapable of acting as a 
director , 9 9 it cannot be held that, under that 
clause, default by him in repaying a loan to 
the bank and indebtedness to the bank incapa- 
citales him from acting as a director. Loans 
to directors of a bank are contemplated as 
part of its business and therefore default in 
repayment of a loan cannot be a disqualifi- 
cation. . There must be some incapacity such 
as illness, long absence, imprisonment or in- 
sanity, etc. Albuquerque v. Catholic Barite, 
Ltd., Mangalore, 1942 Com.C. 213= A. I. 
R. 3942 Mad. 737 (1)=55 L.W. 532 (3) 
= (3942) 2 M.L.J. 307=1. L.R. (1943) 
Mad. 291 . The respondent which was a ship- 
ping company incorporated under the Indian 
Companies Act had as its objects, “to ac- 
quire and deal with the following property, 
the business property and liabilities of any 
company, firm, etc., lands, buildings, etc., 
plant, machinery, personal estates and effects, 

. . and to perform ot do all or any of the 
following oprations, acts or things .... 
The company out of its funds laid out 25 
lacs of rupees in the purchase of bullion and 
deposited it at a bank for safe custody. In 
a suit for a declaration that the transaction 
was ultra vires and illegai and void in law. 

Held, that the transaction was not ultra 
vires, but within the powers of the company 
and covered by the memorandum of associa- 
tion, as it amounted to acquisition of “per- 
sonal estate and effects , } 9 which were com- 
prehensive words. 

Per Kania, J. (Stone, G.J., contra). — 
That the word c ‘ invest 1 9 in the memorandum 
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(2) All money payable by any member to the company under the memo- 
randum or articles shall be a debt due from him to the company. 

22* The memorandum and the articles (if any) shall be filed with the registrar 
. . for the province in which the registered office of the 

dfSS* 1011 ° f memorandum company is stated by the memorandum to be situate 
m ~' es * and he shall retain and register them. 


of association was wide enough to cover the 
transaction in question. I.L.R. (1944) 
Bom. 247=46 Bom.L.R. 145=A.I.R. 1944 
Bom. 131. One of the articles of associa- 
tion of a company provided that "the shares 
shall be under fie control of the directors 
who may allot or otherwise dispose of the 
same only among existing members but shall 
not, without the consent of the company in 
general meeting, allot or otherwise dispose 
of them to outsiders.” Two persons applied 
for shares in the company which then consist- 
ed of only six members all of whom were di- 
rectors. . Each of them was allotted two 
shares at a meeting of five out of the six di- 
rectors of the company. Their names were 
duly entered in the register of members. 
About 8 months later, the directors resolved 
to cancel the allotments on the groupd that 
the allotments were invalid for want of con- 
sent of the company in general meeting as 
required by the Articles of Association, and 
removed the names of the two newly added 
members from the register of members. In 
an application by those members to rectify 
iho register by To-inserting their names 
Held l, that the allotments must, under the 
circumstances, be regarded as valid and bind- 
ing on fhe company. The applicants for 
shares, though deemed to have contracted on 
the footing of the Articles of Association, 
could not be held bound to inquire into the 
regularity of the internal management or the 
“indoor management”, and they were enti- 
tled to assume that the sanction of the com- 
pany in general meeting as required by the 
Articles of Association had, in fact, been ob- 
tained. As they were persons who had ag- 
reed to become members of the company un- 
der S . 30 of the. Act, the addition of their 
names to the register of members constitut- 
ed them members and their names could not 
be removed except by rectification of the re- 
gister as required by law. I.L.B. (1945) 1 
Mad. 728=58 L.W\ 578=1945 Comp.C. 148 
=(1945) 2 M.L.J. 432. "Where a share- 
holder of an Insurance Company is also a 
policy-holder, his rights and liabilities ns a 
shareholder are quite separate and distinct 
from those which accrue to him in his capa- 
city as a policy-holder. _ The first are gov- 
erned by the Company's articles of associa- 
tion, the application for allotment, the share 
certificate and so forth, and the second, by the 
insurance policy. 80 far as the insurance 
aspect of the shareholder’s rights are con- 
cerned, one cannot travel beyond the terms of 
the policy. S imi la r ly the policy is irrelevant 
when considering Ms position as a shareholder 
in the company except in so far as it may be 


permissible to look to it for the purpose of 
resolving ambiguities, if any, in the prospec- 
tus, articles or share certificate- 1946 N.L. 
J. 128. 

Sec. 21 , Cl. ( 2 ); “Debt due”. — A per- 
son owing money to a registered company, 
when be becomes a shareholder and bound 
by the articles of association, becomes also 
bound by the provision (if it exists) in the 
articles by which any debt due by the share- 
holder to the company is made a first charge 
on the shaTe- 7 Ii.W. 114=43 I.C. 508. 
The liability of the shareholders in respect 
of the balance due on their shares is un- 
doubtedly a debt due from them to the com- 
pany; and this liability commences from the 
lime when they first take np their shares. 
But this liability is not enforceable against 
the shareholders until a valid call has been 
made in accordance with the provisions of the 
articles of association and of the Act,. 59 0. 
1186=36 C.WbN. 589=1932 C. 716. The 
mere passing of a resolution by the direc- 
tors cannot be regarded as a valid call, and 
service of notice is necessary for its validity 
unless dispensed with by the articles. So, 
in the absence of a valid call, the mortgagee 
purchaser of the rights of a company cannot 
enforce by snit the liability of the share- 
holders for the unpaid portion of their 
shares and a mere demand by him after his 
auction-purchase cannot take the place of a 
valid call. 59 C. 1186. Though money be- 
comes a debt when it is due under the arti- 
cles of association and memorandum, it does 
not, become due simply because the signa- 
tories to the articles and memorandum of 
association have undertaken to purchase cer- 
tain number of shares and pay for them. 
It 5 s only money which is presently due that 
can be described as a debt. 1939 A.Tj.J. 
950=1939 All. 739. 

Statutory eight or amalgamation . — See 
26 Bom.E.R. 987=90 1.0. 580=1925 B. 49. 

Sec. 22. — The discretion of Registrar can 
be exercised even in the matter of the re- 
gistration of special and extraordinary reso- 
lutions under S. 82 of the Act, altering 
articles of association. 36 L.W. 942=63 M. 
X/.J. 917=1933 M. 129. All persons 

dealing with the company must take the 
articlesof association to be such as appear 
at the office of the Registrar of Companies, 
to be in force. 45 O.I». J. 96=100 I.C. 875 
t=1927 C. 299. So, if the directors propose 
to do something in excess of their powers 
thereunder, he is not entitled to assume that 
their powers have been extended by a special 
resolution, for such a resolution, if passed, 
would be registered. 1927 O, 299. 
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23. (1) On the registration of the memorandum of a company, the registrar 

„ * - . . . shall certify under his hand that the company is in- 

E ec o regis a on. corporated, and in the case of a limited company 

that the company is limited. 

(2) From the date of incorporation mentioned in the certificate of incor- 
poration, the subscribers of the memorandum, together with such other persons as 
may from time to time become members of the compnay, shall be a body corporate 
by the name contained in the memorandum, capable forthwith of exercising all the 
fttnctions of an incorporated company, and having perpetual succession and a 
common seal, but with such liability on the part of the members to contribute to 
the assets of the company in the event of its being wound up as is mentioned in 
this Act. 

24. (1) A certificate of incorporation given by the registrar in respect of any 
association shall be conclusive evidence that all the 
requirements of this Act in respect of registration and of 
matters precedent and incidental thereto have been 

complied with, and that the association is a company authorised to be registered 
and duly registered under this Act. 

(2) A declaration by an advocate, attorney or pleader entitled to appear 
before a High Court who is engaged in the formation of a company, or by a person 
named in the articles as a director, manager or secretary of the company, of com- 
pliance with all or any of the said requirements shall be filed with the registrar, 
and the registrar may accept such a declaration as sufficient evidence of compliance. 

25. (1) Every company shall send to every member, a [at his request and 

Copies of memorandum and days thereof] on payment of one 

articles to be given to members, rupee or such less sum as the company may prescribe, a 

copy of the memorandum and of the articles (if any). 


Conclusiveness of certificate 
of incorporation. 


LEG. REF. 

J These words were substituted for the 
words “at his request, and” by S. 11 of Act 
XXII of 1936. 

Sec. 23: Registration. — As to discretion 
of registrar, see 63 M.L.J. 917 (TUegcd 
articles ) . 

Effect of Registration. — A registered 
corporate body is a legal entity distinct from 
its members. A ‘firm’ though it can sue 
and be sued is not such a legal entity. 33 
Bom.L.R. 111=130 1.0. 598=1931 B. 178. 
Where a duty is imposed upon a company 
in such a way that a breach thereof amounts 
to a disobedience of the law, then, where 
there is nothing in the statute expressly or 
impliedly to the contrary, a breach of the 
statute is an offence which can be visited 
upon the company. 11 R. 162=145 I.O. 
710=1933 R. 70. Where a company is 
convicted under the Companies Act, an appeal 
against the conviction should be preferred by 
the company through a properly authorised 
agent- An individual such as a managing 
director of the company cannot as such file 
the appeal. 87 C.W.N. 1159=147 I.O. 848 
=1934 C. 63. Effect of registration on 
persons dealing with the company. See 45 
O.L.J. 96=100 I.O. 875. 

Liability of members for company ’s 
debts. — The effect of incorporation of an 
association is to make that body corporate 
a separate legal entity or “persona” and if a 
man trusts a corporation, he trusts that legal 
persona and must look to its assets for pay- 
C, G. M» — 17® 


ment. He can call on individual members 
to contribute only in cases where the Charter 
or Act has so provided* Neither under this 
Act nor under the Co-operative Societies 
Act is there any statutory provision which 
in any way entities the creditor of a com- 
pany to proceed direct against a member for 
the debts of the society, whether the society 
is of limited or unlimited liability. The 
question of the liability of the company being 
limited or unlimited can only affect the mem- 
bers when they come to contribute to the 
liabilities of the society *1* thp winding up. 
Not until there is a winding up can the 
creditor come face to face with the indivi- 
dual member. 11 P. 174=12 Pat.L.T. 619 
6=1981 P. 321 (E.B.). 

Sec. 24: “Conclusive Evidence”. — A cer- 
tificate of incorporation is conclusive as to 
the fact of incorporation and as to the 
observance of all the previous requisites of 
the Act in respect of signing, registration, 
etc. 40 C. 1=16 C.W.N, 937=89- I. A. 
237=23 M.L.J. 215 (P.C.). And no evi- 
dence to the contrary is admissible. 26 
A.L.J*. 347=108 I.O. 451. Under S. 30, a 
person shall be deemed to have agreed to 
become a member of the company on his 
subscribing to the memorandum, and on its 
registration is properly entered as a member. 
He cannot plead that he subscribed to the 
memorandum subject to any reservation. 

( Iibid .)- 

Sec. 25: Amendment by Act XXII of 
1936, — In sub-section (1), the words f'omJ 
within 14 days thereof 99 have been added 
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(2) If a company makes default in complying with the requirements of this 
section, it shall be liable for each offence to a fine not exceeding ten rupees. 

1 [25 A. ( 1 ) Where an alteration is made in the memo- 
Alteration of memorandum randum or articles of a company, every copy of the 
cop^ 68 10 be n ° ted ^ eVCry memoran duin or articles issued after the date of the 
py ‘ alteration shall be in accordance with the alteration. 

(2) If, where any such alteration has been made, the company at any time 
after the date of the alteration issues any copies of the memorandum or articles 
which are not in accordance with the alteration, it shall be liable to a fine not 
exceeding ten rupees for each copy so issued and every officer of the company who 
is knowingly and wilfully in default shall be liable to the like penalty.] 

Associations not for Profit . 

26. (1) Where it is proved to the satisfaction of the 2 [Central Government] 

. that an association capable of being formed as a limited 
“ l fmTtol n i *of char it! company has been or is about to be formed for promo t- 
able and other companies. ing commerce, art, science, 3 [religion], charity, or any 

other useful object, and applies or intends to apply its 
profits (if any) or other income in promoting its objects, and to prohibit the payment 
of any dividend to its members, the 2 [Central Government] may, by license under 
the hand of one of its Secretaries, direct that the association be registered as a 
company with limited liability, without the addition of the word “ Limited ” to 
its name, and the association may be registered accordingly. 

(2) A license by the 2 [Central Government] under this section may be 
granted on such conditions and subject to such regulations as the 3 [Central Govern- 
ment] thinks fit, and those conditions and regulations shall be binding on the asso- 
ciation, and shall, if the 2 [Central Government] so directs be inserted in the memo- 
randum and articles, or in one of those documents. 

(3) The association shall on registration enjoy all the privileges of limited 
companies, and be subject to all their obligations, except those of using the word 
“ Limited 53 as any part of its name, and of publishing its name, 4 [and of sending 
lists of members to the registrar.] 

(4) A license under this section may at any time be revoked by the 2 [Central 
Government], and upon revocation the registrar shall enter the word u Limited 33 
at the end of the name of the association upon the register, and the association shall 
cease to enjoy the exemptions and privileges granted by this section : 

Provided that, before a license is so revoked, the 2 [Central Government] 


LEG. REF. 

1 This section was inserted by S. 12 of 
Act XXII of 1936. 

2 These words were substituted for the 
words “ Local Government 3 3 by A.O., 1937. 

3 This word was inserted by S . 2 of Act 
XXXIII of 1926. 

4 These words were substituted for the 
words “and of filing lists of members and 
directors and managers with the regitsraT 3 * 
by S. 13 of Act XXII of 1936. 

with a view to povide for a time limit for 
compliance with the request* A power to 
regulate a right cannot be used to abrogate 
it. If ft member has undeT the Articles of 
Association a. contractual right of inspection 
of the minutes of the committee of the asso- 
ciation, the right cannot be reduced by the 
power given under the Atricles to the com- 
mittee to make rules, into a mere right to 
claim inspection subject to the committee's 
approval. No matter how limited Ihe 
grounds for refusing inspection might be. 
making the right of inspection a matter of 
discretion of the committee, fundamentally 


alters the Articles for, a contractual right 
of inspection, just as a statutory right of 
inspection, can be exercised whatever the 
motive or interest of the member may be- 
42 O.W.N. 161=1938 Oal. 89. See also 
1936 A.L.tT. 748. 

Seo. 25- A: Amendment by Act XXII 
of 1936. — This section has been newly added; 
and it makes it, obligatory for all companies 
to keep the memorandum and articles up to- 
date by inserting therein all alterations 
which may be made from time to time- 
This follows S. 24 of the English Act. 
Similar provision was contained in sub- 
sections (3) and f4) of S. 50, and sub- 
sections (2) and (3) of S. 71 of this Act* 
and consequent on the insertion of this 
S. 25-A, here, those sub-sections have been 
repealed by this Amending Act. The in- 
sortion of the words “ "knowingly and wil- 
fully 5 9 has been made to ensure that an un- 
intentional default is not to be penalised. 

Seo. 26: Amendment by Aot XXII of 
1936. — The words in brackets have been sub- 
stituted for the words “and of filing lists of 
members and directors and managers with 
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shall give to the association notice in writing of its intention, and shall afford the 
association an opportunity of submitting a representation in opposition to the 
revocation. 

Companies limited by guarantee . 

27. (1) In the cdse of a company limited by guarantee and not having a 

~ . . , . share capital, and registered after the commencement 

limited by guarantee. of this Act, every provision m the memorandum or 

articles or in any resolution of the company purporting 
to give any person a right to participate in the divisible profits of the company 
otherwise than as a member shall be void. 

(2) For the purpose of the provisions of this Act relating to the memorandum 
of a company limited by guarantee and of this section, every provision in the memo- 
randum or articles, or in any resolution, of any company limited by guarantee and 
registered after the commencement of this Act, purporting to divide the undertaking 
of the company into shares or interests, shall be treated as a provision for a share 
capital, notwithstanding that the nominal amount or number of the shares or 
interests is not specified thereby. 


PART III. 

Share Capital, Registration of Unlimited Company as Limited, and Unlimited 

Liability of Directors. 

Distribution of share Capital . 

28. (1) The shares or other interest of any member in a company shall be 

Nature of shares moveable property, transferable in manner provided 

a re o s es. by articles of the company. 

(2) Each share in a company having a share capital shall be distinguished 
by its appropriate number. 


the Registrar”, by the amendment. This 
amendment follows S. 18 of the English 
Act* 

Sec. 28: Allotment op Shares. — If a 
Secretary of a company mates fraudulent 
misrepresentations to induce persons to take 
shares in the company, the company would 
not be hound by them. The Secertary could 
not validly agree to any terms which were 
not contemplated by the Articles of Asso- 
ciation or ran counter to them. 39 P.L.R. 
293. A person who subscribes for shares in 
the memorandum of association of a com- 
pany must, by 8. 30 (1), be deemed to have 
agreed to become a member of the company, 
and on registration his name must be entered 
as a member in the register of members. 
But an express aUotment of shares is neces- 
sary in order to give rise to a liability to 
pay up the value of the shares. The fact 
that the prospectus published and issued con- 
tains a statement that a certain number of 
shares of certain value have been subscribed 
for by the signatories to the memorandum is 
not sufficient to show that there was any 
‘‘allotment 77 of shares, where there is no re- 
cord in the Minutes Boot of the Board of 
"Directors of any resolution allotting shaTes. 
49 L.W. 537=1939 Mad. 498=(1939) 1 M. 
L.J. 534. Where after an application is 
made for shares in a company and before 
the date of the allotment, the prospectus of 
the company is changed in material parti- 
culars, an applicant for shares is entitled 
to revoke * Ms application. 1942 M.W.N. 
475=55 L.W. 521=1942 Mad. 650=(1942) 


2 M.L.J. 228=1. L.B. (1943) Mad. 333. 

Transfer of Share how made. — [See 
S. 34 infra . ] Where the law prescribes a 
mode of transfer for shares in a limited 
company, compliance with that mode is neces- 
sary before property can pass so as to confer 
title on the transferee as against third per- 
sons. A transfer of shares in a company 
otherwise than as is provided by the Act 
and the Articles of Association may confer 
a right in equity on the transferee to compel 
the vendor to execute a proper conveyance, 
and the transaction evidenced by the transfer 
can be regarded as an agreement to convey, 
capable of being perfected into an absolute 
conveyance by compliance with the prescribed 
formalities. Until then the transfer is in- 
choate and the transferee cannot claim priori- 
ty over a Court auction-purchaser of the 
shares. 45 M. 537=42 M.L.J. 449=1923 
M . 241 . But Bee contra BIB. 76 . A share 
cannot be transferred without the sanction 
of the company. 101 I. C. 568=1927 L. 797. 
Until the name of the transferee is entered 
in the company’s register, the transfer is in- 
complete, and such a transfer does not 
operate as a declaration of trust- 48 C. 
986=66 I.C. 586. The provision in the 
Articles of Association that no transfer 
would be valid and recognised unless regis- 
tered in the "boots, and that the company 
could refuse to register a transfer without 
assigning reasons is one intended for the 
protection of the company, and it does not 
prevent the passing of title as between* the 
transferor, and the transferee- 1924 h. 173= 
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29. A certificate, under the common seal of the company, specifying any 

Certificate of shares or stock. sh ** eS ° r St °± h< J?. ** “7 memb f’ sbaUbe 

evidence of the title of the member to the shares or 

stock therein specified. 

30. (1) The subscribers of the memorandum of a company shall be deemed 

Definition of « member.” t0 bave .agreed to become members of the company, 

and on its registration shall be entered as members in 

its register of members. 


71 I.C. 814. So far as the parties to the 
transfer are concerned, the transfer is com- 
plete on the day the deed is signed by both 
the patties. 1924 h. 173. 

'Restriction on transfer*. — Shares are 
t>rima facie transferable. While there is 
no bar which precludes the shareholders from 
contracting for value that they shall each 
submit to any Reasonable restriction which 
they choose to agree to, a restriction which 
precludes a shareholder altogether from 
transferring may be invalid, but a restriction 
which does no more than give a right of 
pre-emption is valid. 30 Bom.L.Rl 3329 
=111 T.C. 337=1928 P.C. 291 (P.C.). 

Court rale of sharer. — Directors of a 
company in a "bona fide discretion vested in 
them under the Act and the Articles of Asso- 
ciation can refuse to recognise the purchaser 
of the shares of the company in a Court 
auction, as a shareholder of the company. 45 
M. 537=42 M.Xi. J. 449=1923 M. 241. 

TrANRFER WHEN COMPLETE. — See 71 I.C. 
314: 48 0. 986; 45 M. 537; 115 1.0. 616: 28 
Tj.W. 932=1928 M. 571 (Execution sale'). 
In the absence of anything in the Articles of 
Association forbidding the sam e , a sal© by 
Court of shares held by a member has the' 
effect of transferring the shares to the pur- 
chaser. If it is contended that on a sale by 
the Conrt, the shares do not pass to the pur- 
chaser, the burden is on those who put, 
forward such contention to establish the sam* 
by reference to some provision in the Memo 
randum of Articles of Association. 28 h. 
W. 932=1923 M. 571. 

Necessity, for registration. — To say that 
the registration of the transferee’s name is 
not a part of the contract between the trans- 
feror and the transferee, is not the same 
thing as saying that the sale can take place 
even without registration. 50 A. 695=26 
A.L.J. 627=1928 A. 481. 

Sanction of the company. — 1927 L. 797 
=101 1.0. 568. Agreement not to par cash 
for shares. 201 P.B.R. 1914=25 I.C. 672. 
See also 36 B. 577: agreement to purchase 
shares on condition that shareholder need nofc 
pay unless the company made a profit. See 
39 B. 557. 

Sec. 30: Membership, when arises.— A 
distinction is made by the section between the 
subscribers to the memorandum of the com- 
pany, and persons who afterwards agree to 
become members. In the case of the for- 
mer, by the mere fact of subscription to the 
memorandum, be becomes a member and .is 


soon as the company is incorporated by the 
Rgistrar an irrevocable agreement is create 1 
foT him to take fTom the company the num- 
ber of shares placed against his signature. 
55 A. 417=3933 A.D..T. 233=1933 A, 344. 
See also 35 A. 538=21 I.C. 935. His name 
is to be automatically entered in the Register 
of members. His membership does not de- 
pend on his name being entered in the Regis- 
Ipr nor upon the allotment, of anv shares 'to 
him. 48 A. 580=95 I.C. 927=3926 A. 550. 
See also 3939 Mad. 498=49 1j. W. 537= 
(19391 1 M.B.J. 534. Cited undeT 8. 28 
svTjra. Nor does the fact, that he was not 
allotted any shares or that he has censed to 
be treated as a mpmber for a long time 
relieve him from his liability as member. 
349 I.C. 869=1934 8. 39. See also 09451 
2 M.D.J. 432=58 B.W. 578. 

Agreement implied by conduct. — W hore a 
Person has been given shaTes, or shares have 
been transferred to bim as qualification for a 
directorship, such a transfer makes the trans- 
feree a member of the company. And if 
such peson holds out. that he is a share- 
holder and member of the company, h© is 
estopped form denying that he is a member 
or a shareholder, where the company goes 
into liquidation, on the ground that the 
transfer was a mere colourable transaction. 
1936 Ii. 480. 

Suits by members. — The Court, has juris- 
diction to entertain a suit by shareholders 
in respect of an infringement of their indi- 
vidual rights as shareholders when the in- 
terests of justice so require- A single 
shareholder can maintain a suit regarding 
enforcement of his right to vote. 61 M. 
L.J. 724=34 L.W. 746=1932 M. 300. But 
where a shareholder brought a suit for a, 
declaration that certain shaTes issued and 
allotted to others were void and hence they 
w«Te not competent to act as shareholders, 
it was held that, the suit was not maintain- 
able under S. 42 of the Specific Relief Act. 
36 C.W.N. 638=1932 C. 714. 

[ 'Minor members”. — There is nothing in 
'this Act to prevent a minor from taking 
shares in a limited company. An agreement, 
by him tp take shares, is no doubt, voidable 
at his choice when he attains majority. But. 
a shareholder who was a minor at the time 
of allotment and who on attaining majority 
received dividends and raised no objection 
to his name being included in th© Register 
of members is estopped from denying as 
between himself and the company’s represen- 
tative that he is a shareholder. 39 B. 331 
=27 1.0. 335=16 Bom.L.B. 730, SSL 30 
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(2) Every other person who agrees to become a member of a company 
and whose name is entered in its register of members, shall a member of th, 
company. 

31. ( 1 ) Every company shall keep in one or more 

Register of members. books a register of its members, and enter therein the 

following particulars : — 

(1) the names and addresses, and the occupations, if any, of the members 
and, in the case of a company having a share capital, a statement of the shares 
held by each member, distinguishing each share by its number, and of the amount 
paid or agreed to be considered as paid on the shares of each member ; 

(ii) the date at which each person was entered in the register as a member ; 

(iii) the date at which any person ceased to be a member. 

(2) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues ; and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the like penalty. 


*[31 -A. (1) Every company having more than fifty members shall, unless the 

t c ^ nrim register of members is in such a form as to constitute in 

^ itself an index, keep an index of the names of the 

members of the company and shall within fourteen days 
after the date on which any alteration is made in the register of members make any 
necessary alteration in the index. 

(2) The index, which may be in the form of a card index, shall in respect 
of each member contain a sufficient indication to enable the account of that member 


in the register to be readily found. 

(3) If default is made in complying with this section, the company and every 
officer of the company who is knowingly and wilfully in default shall be liable to a 


fine not exceeding fifty rupees.] 


32. (1) Every company having a share capital shall 2 [within eighteen months 


LEG. REF. 

1 This section was inserted by S. 14 of Act 
XXII of 1936. 

2 These words were inserted by S. 16, 
ibid. 

and 184 — Signatories to memorandum of 
association — Liability to be included in list 
of contributories — Actual entry in register of 
shares or actual allotment of shares not con- 
dition precedent. 32 S.L.R. 167=1938 Sind 
187. 

Sec. 30 (2) : Scope — Non-compliance — 
Effect of. — Per Trial Judge; Rupchand, A. 
J . C . — S. 30 (2) merely lays down a rule 
of procedure and does not purport to declare 
that a failure to comply with its provisions 
shall relieve a signatory to the memorandum 
of association of Ms liability to pay for his 
shares, which according to S. 30 (1) ho is 
deemed to have agreed to have purchased 
and to pay for. A director is bound to see 
if the allotment of shares is made. He can- 
not avoid his liability to pay for the shores 
by pleading his own default or negligence 
in making the allotment of shares to himself. 
32 S.L.R. 167=1938 Sind 187. 

Sec. 31 : Register of Members — Locality 
of Shares. — When transfer of shares in a 
company must be effected by a change in the 
register, the place where lie register is to 
be kept according to law determines the 
locality of the shares. 69 M.L.J. 214=1930 


P.C. 10 (P.C.). 

Allotment of shares — When contract is 
concluded. — It is not correct to state that 
there can be no concluded, contract until after 
allotment in fact. There may be a valid exe- 
cutory contract for the allotment of shares 
constituted by offer and communicated accep- 
tance before allotment is made. If, however, 
the only facts are that there is application 
for shares to a company and nothing further 
is done by the company but allotment, there 
is no concluded contract until the allotment 
is communicated to the applicant. 34 C.W. 

N. 865=1930 P.O. 134=69 M.L.J. 61 
(P.O.). A company is bound to pay divi- 
dend to its members whose names are regis- 
tered in its books. It cannot take notice 
of any private arrangement between the ven- 
dor and vendee of certain shares in regard to 
the apportionment as between them of the 
dividend thereon. I.L.R. (1945) All. 15 
=218 I.O. 495=18 R.A. 16=1944 A.L.J. 
489=1944 A.L.W. 612=1944 O.W.bf. (H. 
C.) 293=1945 A.W.R. (H.O.) 13=1945 

O. A. (H.O.) 13=1945 Oomp.O. 45=A.I. 
R, 1945 All. 47. 

Sec. 31-A. — It follows S. 96 of the 
English Act. The words “Tcnowtogly and 
wilfully” have been inserted to ensure that 
an unintentional default is not to be penalis- 
ed. 

Sec. 32: Amendment by Act XXH of 
1936. — The amendments made in this section 
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Annual list of members and 
summary. 


from its incorporation and thereafter] once at least in 
every year make a list of all persons who, on the day 
of the first or only ordinary general meeting in the year, 
are members of the company, and of all persons who have ceased to be members 
since the date of the last return or (in the case of the first return) of the incorporation 
of the company. 


(2) The list shall state the names, addresses, and occupations of all the past 
and present members therein mentioned, and the number of shares held by each 
of the existing members at the date of the return, specifying shares transferred 
since the date of the last return or (in the case of the first return) of the incorporation 
of the company by persons who are still members and persons who 'have ceased to be 
members respectively and the dates of registration of the transfers, and shall contain 
a summary distinguishing between shares issued for cash and shares issued as fully 
or partly paid up otherwise than in cash, and specifying the following particulars : — 
(a) the amount of the share capital of the company, and the number of the 
shares into which it is divided ; 

(1 b ) the number of shares taken from the commencement of the company 
to the date of the return ; * 

(i 0 ) the amount called up on each share ; 

(1 d ) the total amount of calls received ; 

(e) the total amount of calls unpaid ; 

(/) the total amount of the sums (if any) paid by way of commission in 
respect of any shares or debentures, or allowed by way of discount x [in respect of 
any shares or debentures], since the date of the last return 2 [or so much thereof as 
has not been written off at the date of the return]; 

(g) the total number of shares forfeited ; 

{ [h ) the total amount of shares or stock for which share-warrants are out- 
standing at the date of the return ; 

(t) the total amount of share-warrants issued and surrendered respectively 
since the date of the last return ; 


LEG. BEE. 

1 These words were substituted for the 
words “in respect of any debentures ? * by S. 
15 of Act XXn of 1936. 

2 These words were added, ibid. 


are as follows:— 

( i ) The words “within 18 months from 
its incorporation and thereafter ’ 5 have been 
inserted after the word “shall” in sub-S. (1). 
The section, as it previously stood, was not 
dear as to when the first statement was to 
be filed. Thus, if a company was incorpora- 
ted towards the end of a year (e.0., in Nov. 
1934), it could be said under that section 
that the statement has got to be filed in 1934 
itself. This amendment removes that uncer- 
tainty, and lays down a definite time limit 
for the submission of the first annual list, 
without making the same depend upon the 
date of the annual general meeting, the hold- 
ing of which may for various reasons be 
delayed. 

($i) 01. (/) of sub-section (2) has been 
! unended so as to cause disclosure of the 
amount of discount allowed in respect of 
shares also ; and particulars as to the amount 
of sums paid or allowed by way of commis- 
sion or discount on debentures or shares, 
and which has not been written off at the 
date of the return. This amendment was 
introduced, having regard to the provision 


made in this amending Act for the issue of 
shares also at a discount. ( Vide S. 105-A.) 

(tii) In Cl- (l) of sub-section (2), for 
the words “managers of the company ’ > in the 
old Act the words “Managers or Managing 
Agents of the Company” have been substi- 
tuted by this amendment. 

(iv) In snb-section (3), the words “seven 
days” have been altered to- “twenty-one 
days 5 * . 

(v) Sub-section (4) of the old Act was 
renumbered by this amending Act as sub- 
section (6) ; and a new sub-section (4) has 
been introduced. This amendment provides 
for the inclusion of some additional items in 
the summary, and incorporates the provisions 
of S. Ill of the English Act relating to 
private companies. 

, Sec. 32 (2) (g ). — The Companies Act sanc- 
tions forfeiture of shares generally, that is 
to say, forfeiture as a means to get rid of a 
member who is in default either in payment 
of calls or in observing or performing other 
rules and regulations of the company. S. 
32 (2) ( g ) and Form E of Schedule ITI 
recognise forfeiture generally and not for 
non-payment of calls only. Kegulations in 
table “A” in Sch. I to the Act are model 
regualtions which may or may not be adopt- 
ed by a company at its option, and they do 
not control the section or the form. 49 0. 
W.N. 502, 
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(A) the number of shares or amount of stock comprised in each share- 
warrant ; 

(l) , the names and addresses of the persons who at the date of the return 
are the directors of the company and of the persons (if any) who at the said date 
are 1 [the managers, or managing agents of the company and the changes in the 
personnel of the directors, managers and managing agents since the last return 
together with the dates on which they took place]; and 

(m) the total amount of debt due from the company in respect of all mort- 
gages and charges which are required to be registered with the registrar under this 
Act. 

(3) The above list and summary shall be contained in a separate part of the 
register of members, and shall be completed within 2 [twenty-one days] after the 
day of the first or only ordinary general meeting in the year, and the company shall 
forthwith file with the registrar a copy signed by a director or by the manager or 
the secretary of the company, together with a certificate from such director, manager 
or secretary that the list and summary state the facts as they stood on the day 
aforesaid. 

8 [ (4) A private company shall send with the annual return required by 
sub-section (1) a certificate signed by a director or other officer of the company 
that the company has not, since the date of the last return or, in the case of a first 
return, since the date of the incorporation of the company, issued any invitation 
to the public to subscribe for any shares or debentures of the company, and where 
the annual return discloses the fact that the number’ of members of the company 
exceeds fifty, also a certificate so signed that the excess consists wholly of persons 
who under sub-clause ( b ) of clause 13 of sub-seciton (1) of section 2 are not to be 
included in reckoning the number of fifty.] 

3 [ (5) ] If a company makes default in complying with the requirements 
of this section, it shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues, and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to the like penalty. 


LEG . REF . 

1 These words were substituted for the 
words “the managers of the company ,’ 9 
by S. 15 of Act XXII of 1936. 

2 These words were substituted for the 
words “seven days,” ibid. 

3 This sub-section was inserted and the 
original sub-section (4) re-numbered (5) by 
ibid . 


Sec. 32 (5) : Liability of Company and 
Officer. — Any company which makes default 
in compliance with the provisions of this 
section ipso facto , renders itself liable to the 
penalties mentioned therein. The position 
is different as regards officers of the com- 
pany, who are liable only in cases of know- 
ing" and wilful authorization or permission 
of the default. 37 C.W.N. 1159=147 1.0. 
848=1934 0. 63. See also 54 L.W. 726 
= (1941) 2 M.L.J. 487=1942 Mad. 75. 

6 4 Default 5 \ — The fact that no meeting 
has been held during the year is no defence 
where the accused has been a party to the 
defanlt, Park v. Lawton, (1911) 1 K.B. 
588. Mere arithmetical mistake, if punish- 
able. See 338 I.C. 317=35 L.W. 661. 

< 4 Knowingly and Wilfully 9 \ — These 
words connote intentional default . "Where 
the evidence disclosed that the default was 
due to mere inadvertence, the accused should 


not be convicted under this section. 10 L. 
521=1929 L. 836; 35 L.W. 661=1932 M. 
497. Where in a case in which a general 
meeting of the company was not held during 
the year, the Managing Director is prosecuted 
under S. 32 for wilful default in submitting 
the information required by that section, it 
is necessary for the Magistrate to come to 
a finding that he was responsible for the 
default in connection with the failure to 
hold the meeting, assuming that he cannot 
put forward as a defence the impossibility 
of complying with the section if the failure 
to hold the meeting was due to his own 
default. It is doubtful if the accused could 
be convicted without the Magistrate coming 
1,o an independent finding that he was respon- 
sible for such default even if he had been 
perviously convicted under S. 76 of the Act 
for such default. 45 CJ.W.N. 1130=74 0. 
L.J. 367. See also (1941) 2 M.L.J. 487. 

4 4 Permits the Default”. — To constitute 
the offence under this section, specific autho- 
rization by the officer is not necessary. If 
he is aware of non-compliance with the 
requirements of the section, and takes no 
steps to have them complied with, he can 
be safely held to have “permitted the de- 
fault”. The offence is complete if the 
officer concerned knew of the defaults and 
permitted them. In such a case, the fact; 
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Trusts not to be entered on 
register. 


33. No notice of any trust, expressed, implied or 
constructive shall be entered on the register, or be 
receivable by the registrar. 


ir „ . m An application for the registration of the transfer of shares in 
LJ 4 - \ l J rr company may be made either by the transferor or the 
Transfer of shares. transferee, provided that where such application is made 

bv the transferor no registration shall in the case of partly paid shares be effected 
the company gives notice of the application to die transferee and subject 
to the provisions of ^sub-section (7)] the company shall, unless objection is made 
bv the transferee within two weeks from the date of receipt of the notice, enter m 
its register of members the name of the transferee in the same manner and subject 
to the same conditions as if the application for registration was made by the trans- 

feree. 


LEG-. REF. 

1 This section was substituted by S. 10 of 
Act XXII of 1936. 

2 These words, brackets and figure were 
substituted for the word, brackets and figure 
“sub-section (4 ) 97 by S. 3 of Act (H of 
1938) . 


that the officer was away from the office 
and that the company was in charge of 
others at the time the defaults occurred 
would not absolve him from liability • 39 
C.W.N. 1162=162 1.0 . 282=1936 0, 237. 

Sec. 33: Scope and Applicability or 
Section.— Though the company may be pre- 
cluded from recognizing a trust, that would 
not prevent the Court from considering the 
rights as between the parties and the pro- 
priety of the dealing by the company alter 
notiee given by the plaintiff of his interest 
in the shares. 33 Bo m.U .B. 250=133 X.O. 
241=1931 B. 269. Where the articles of 
association of a company provided that the 
company shall have a first charge on every 
share for all debts due from the holder there- 
of, the company cannot in reBpect of monies 
becoming due from the shareholders to the 
company after notice of the deposit of the 
shares by the shareholders with the mort- 
gagee, claim priority over advances by the 
mortgagee made after such notice- # The 
company is not protected by the provisions 
of S. 33, or other provisions in the articles 
of association to the same effect. ^33 Bom. 
L.B. 184. Shares in a private limited com- 
pany are capable of equitable assignment and 
can therefore be the subject of a trust. The 
right to vote which a shareholder has is a 
right of property annexed to the shares and 
transferable or assignable with the shares. 
Where a person purchases shares in a com- 
pany and after receiving his vendor |s share 
certificates and transfer forms applies < for 
transfer of the shares in the share register 
of the company to the names of his nomi- 
nees, but the directors of the company re- 
fuse to accept the transfer, the transferee is 
in the position of a trustee of the shares for 
the purchaser* The legal title to the shares 
is in the vendor but the beneficial interest is 
transferred to the purchaser; the transferor 


whose name remains on the register is a 
trustee for the transferee and the transferor, 
under S. 94 of the Trusts Act, must com- 
ply with all reasonable directions that the 
transferee may give- Equity treats the pur- 
chaser as if he was the real owner and com- 
pels the registered holder to act as the agent 
of the beneficiary and the latter has a light 
to control the exercise by the trustee of the 
right to vote. As trustee of the shares the 
holder is also trustee of all property rights 
annexed to the shares, he is trustee not only 
of the corpus but also of the income; he is 
trustee of the dividends that he may receive 
and he must pay them to the beneficiary. 
As such trustee of the dividends he is also 
a trustee of the right to vote which is a right 
of property annexed to the shares and not a 
right perosnal to the shareholder. The pur- 
chaser is entitled to control the exercise of 
the right of vote by the vendor in such a 
way and to take such steps as to secure an 
alteration of the articles of association with 
a view to limit the discretion of the direc- 
tors with the object of eventually becoming 
a registered shareholder. The purchaser is 
therefore entitled as against the vendor to a 
restrcitive injunction restraining him from 
attending meetings of the company and to a 
mandatory injunction enjoining him to sign 
a proxy with regard to the shares to the 
transferee- 45 Bom.Xi.B. 46. Under the 
Companies Act, it is only the registered hol- 
der of a share who can be made liable in 
respect of anything unpaid on the share and 
it makes no difference whether he is the real 
owner of the share or a mere benamidar of 
another person. The whole scheme of the 
Act is that the company has got to proceed 
on the basis of its own register of members 
and it is neither obliged nor competent to 
enquire into the rights of other persons whose 
names are not entered in it. 47 O.W.N. 486 

=A.I.B. 1943 Cal. 440. 

Sec. 34: Amendment by Act xyt t of 
1936. — The Act as it stood previously did 
not lay odwn the procedure for the transfer 
of shares, and the same was generally left 
to be provided for in the articles of the 
company. Undue restrictions upon transfers 
and undue delay in registering transfers were 
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(2) For the purposes of sub-section (1) notice to the transferee shall be 
deemed to have been duly given if despatched by prepaid post to the transferee at 
the address given in the instrument of transfer and shall be deemed to have been 
delivered in the ordinary course of post. 

(3) It shall not be lawful for the company to register a transfer of shares 
in or debentures of the company unless the proper instrument of transfer duly 
stamped and executed by the transferor and the transferee has been delivered to 
the company along with the scrip : 

Provided that, where it is proved to the satisfaction of the directors of the 
company that an instrument of transfer signed by the transferor and transferee 
has been lost, the company may, if the directors think fit, on an application in 
writing made by the transferee and bearing the stamp required by an instrument of 
transfer, register the transfer on such terms as to indemnity as the directors may 
think fit. 


not uncommon. This section, now introduced, 
while leaving a discretion with the directors 
to refuse to transfer, requires for transfer 
an application either by the transferor or 
the transferee, notice to the transferee in the 
case of an application by the transferor in 
respect of partly paid up shares, the use of 
the proper instrument of transfer, and the 
co mmuni cation of the refusal to transfer to 
the parties. It also prescribes the time limit 
within which an objection by a transferee of 
partly paid up shares should be made, and 
the refusal by the company to register a 
transfer should be communicated to the trans- 
feror and the transferee. It also contains 
the procedure and presumption regarding the 
notice to be served on the transferee. [Vide 
sub-section (2).] It further makes it clear 
by sub-section (6) that there is no intention 
in anything contained in the section to affect 
the right of a company to refuse to register 
a transfer of shares, where that right exists 
by virtue of the articles. An applicant for 
transfer of shares in a company registered 
under the Companies Act must deliver to the 
company a proper instrument of transfer duly 
stamped as required by S. 34 (3). The 
presentation of a duly stamped transfer form 
is a condition precedent under S. 34 (3). 
I.L.B. (1945) Bom. 334=46 Bom.L.B. 
782=A.I.B. 1935 Bom. 149. 

“Befusal to transfer 9 — Where the 
directors refuse to consent to the assignment 
by a shareholder of his shares to a transferee, 
they are not bound to state their reasons, and 
no presumption of bad faith can be drawn 
from that. 33 Bom.L.B. 184. See also 16 
B. 80; 36 B. 334. In order to vitiate the 
exorcise of their powers and in order to 
justify interference by the Court, it 
must be clearly made out that the directors 
have been acting from some improper mo- 
tive, or arbitrarily and capriciously. 33 B. 
I..B. 184. Where there is provision in the 
jirticles of association of a company enabling 
the directors to refuse to recognise any trans- 
fer without assigning any reasons for the 
same, and the directors in exercise of that 
power refuse to recognize a transfer and 
assign no reasons for their refusal, the 
Q.G.M. — 179 


Courts would be powerless to grant any re- 
lief against the company, as there would be 
no materials for them to decide upon. It is 
only in cases where lie articles lay down 
certain conditions under which a transfer 
may be refused to be recognized by the com- 
pany, or where the directors, although em- 
powered to refuse without assigning reasons, 
nevertheless assign their reasons in support 
of their refusal, it will be possible for the 
Court to scrutinise the conditions and the 
reasons alleged to exist, and if they appear 
to be non-existent or wrong, to direct regis- 
tration of the transfer. In a suit for 
compelling registration of a transfer, the 
company pleaded justification for the refusal 
and relied on the articles of association which 
reserved to the company the right of refus- 
ing any transfer if it appeared to be against 
the interests of the company.. It was held 
that the burden of proof in such matters was 
on the plaintiff and not on the defendant 
company. 69 M.L.J. 239=1935 M. 784. 
The articles of association of a company 
provided that the company was to have a 
first, and paramount lien upon all the shares 
other than, fully paid up shares , and that the 
Board could refuse to register any transfer 
of shares while the shareholder executing the 
transfer was indebted to the company. This 
was interpreted to mean that the Boarl was 
not empowered to refuse to register a trans- 
fer of fully paid up shares although the 
transferor was indebted to the company, and 
that their right to refuse could be exercised 
only where the shares were not fully paid 
up, and the transferor was indebted to tile 
company. 57 M. 955=67 M.L.J". *599=1934 
M. 476. As to effect of transfer, see 71 
I.C. 814=1924 L. 173. As to competition 
between prior private purchaser not conform- 
ing to the Act and the Articles of Associa- 
tion and subsequent auction-purchaser, see 45 
M. 637=15 L. W. 470=42 M. L. 
J\ 449. Where the articles of associa- 
tion empowered the Board to refuse 
to transfer shares in the register, only in 
cases where the same would be against the 
interest of the company and where certain 
shares were transferred by the owner and all 
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(4) If a company refuses to register the transfer of any shares or debentures, 
.the company shall, within two months from the date on which the instrument of 
transfer was lodged with the company, send to the transferee and the transferor 
notice of the refusal.* 

(5) If default is made in complying with sub-section (4) of this section, the 
company and every director, manager, secretary or other officer of the company 
who is knowingly a party to the default shall be liable to a fine not exceeding fifty 
rupees for every day during which the default continues. 

(6) Nothing in sub-section (3) shall prejudice any power of the* company to 
register as share-holder or debenture holder any person to whom the right to any 
shares in or debentures of the company has been transmitted by operation of law. 

(7) Nothing in this section shall prejudice any power of the company under 
its articles to refuse to register the transfer of any shares.] 


necessary documents property executed wore 
presented to the company, tie Board could 
not refuse registration of the transfer on a 
mere subsequent instruction from the trans- 
feror that he had been made to part -with 
the shares by misrepresentation. The proper 
course for the Board would be to have the 
transfer registered and to ask the transferor 
to have a suit instituted for getting the 
tr ans fer set aside. 152 1.0. 1005=1935 L« 
123. Where a discretion is givgn^ to the 
Directors of a company by ^ its Articles of 
Association, to refuse to register the transfer 
of shares to any person whom they think 
it undesirable to be admitted to membership 
of the company, it is certainly open to the 
directors to refuse to register a transfer on 
that ground without giving any further rea- 
sons. But if a shareholder ^ challenges this 
undoubted right of the Directors to use 
their discretion in such a matter, . the burden 
lies heavily on him to allege ■with particu- 
larity and to prove such mala fides on the 
part of the Directors as amounts to arbitrary 
and wanton conduct. The Directors are not 
to be exposed to suspicion of mala fides by 
reason merely of the fact that they have 
chosen to withhold their reasons which 
they arc not bound to give- In such a 
matter the opinion of the shareholders is 
quite irrelevant so long as a Board of 
Directors exists and particular powers are 
vested in them by the articles, then a they 
are entitled to exercise those powers without 
interference by other shareholders. If they 
are dissatisfied they can always remove the 
Directors. 1941 A.Ir.J. 483=1941 AIL 360. 
The transferee, in cases of tarnsf era in blank 
of shares jn a company, has the right to fill 
in the necessary particulars, including his 
own name as transferee and the date of the 
transfer, after the death of the original 
transferor. 45 0 . ' W . N . 1109 . Under S . 34 
(3) it is not lawful to register a transfer 
of shares in the absence of a proper instru- 
ment of transfer duly stamped and executed 
by the transferor and the transferee, and an 
addition of an Article purporting to confer 
power on the directors to transfer shares in 
the absence of an instrument of transfer is 
ultra vires of S. 34 of the Companies Act- 
58 Ii.W. 741= (1940) 2 M.L. J. 721. L, 


who had some shares in the defendant Bank 
(a limited Company) died leaving a register- 
ed will by which it was provided that his son 
the plaintiff should get the bank shares trans- 
ferred in his own name. Plaintiff applied 
to the defendant Bank for transfer of the 
shares, in his name relying on the will enclos- 
ing with his application a registration copy 
of the will. The transfer was not effected 
and the plaintiff who had gone to Burma and 
gie Federated Malay States wrote to the 
Bank asking for the transfer and return of 
the share certificates. Subsequently the plain- 
tiff paid up to the Bank certain amounts de- 
manded by the Bank as further call of Bs. 30 
per share and also obtained a succession certi- 
ficate. The defendant bank raised conten- 
tions and stated, (1) that the plaintiff, who 
was then an the Federated Malay States which 
had been overrun by Japan should send a 
letter expressly recognising the Bank's lien 
for amounts due by the deceased L and (2) 
consenting to be treated as a member of the 
Bank and to be entered in the register of its 
members as such that (3) the plaintiff was an 
alien enemy and that the succession certi- 
ficate was not sufficient. Held, that (1) under 
381 of the Succession Act the grantee of 
the certificate got a good title which afforded 
full indemnity to all persons dealing with the 
grantee j (2) that the Bank was not justified 
in insisting on the letter from the plaintiff 
who was then in enemy occupied territory 
expressly recognising a lien; (3) that 
the conduct of the Bank throughout was eva- 
sive and dilatory and raised suspicions about 
its bona fid e s ; (4) that the plaintiff could not 
be treated as an alien enemy, and S. 83, C. 
r. Cod©, did not apply so as to render a suit 

^ defence of 
India Act and Buies did not also apply: part 

“**•»*• ma i de dear **** wlmt was 

prohibited and rendered penal was any com- 
mercia^, financial or other intercourse or deal- 
ings with, or for th e benefit of, th e enjny 
fh£ therefore was not barred; (6) 

that the plaintiff was entitled to have Hie 
shares transferred in Ms name and also lo 
damages against the bank for the breach by 
it of its legal obligation. 1943 Comp. 
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35. A transfer of the share or other interest of a deceased member of a company 

Transfer by legal represen. , mac * e b ? his } e ^ representative shall, although the 
tative. l e g a l representative is not himself a member, be as 

valid as if he had been a member at the time of the 
execution of the instrument of transfer. 


36. (1) The register of members, commencing from the date of the registra- 

tion of the company x [and the index of members] shall 
Ins P^ tion of re & ister of be kept at the registered office of the company, and 
mcm ’ except when closed under the provisions of this Act, 

shall during business hours (subject to such reasonable restrictions, as the company 
in general meeting may impose, so that not less than two hours in each day be 
allowed for inspection) be open to the inspection of any member gratis, and to the 
inspection of any other person on payment of one rupee, or such less sum as the 
company may prescribe, for each inspection. 2 [Any such member or other person 
may make extracts therefrom.] 

(2) Any member or other person may require a copy of the register, or of 
any part thereof, or of the list and summary required by this Act, or any part 
thereof, on payment of six annas for every hundred words or fractional part thereof 
required to be copied 2 [and the company shall cause any copy so required by 
any person to be sent to that person within a period of ten days, exclusive of non- 
working days and days on which the transfer books of the company are closed, 
commencing on the day next after the day on which the requirement is received 
by the company.] 

8 [ (3) If any inspection required under this section is refused or if any copy 


LEG-. BEE. 

1 These words were inserted by S . 17 of 
Act XXII of 1936. 

2 These words were added by S . 17, Act 
XII of 1936. 

s This sub-section was subtituted, ibid . 


202=A.I.R. 1943 Mad. 743=(1943) 2 M. 
Ii.J. 201. 

Nominal transfer . — The company, and 
the liquidator of the company in liquidation, 
are not concerned with the person paying 
the consideration for a transfer of shares, 
but with the person who has signed the 
transfer form as purchaser of the shares and 
whose name is entered in the share register 
as owner of the shares. 37 Bom.L.B. 904 
=1936 B. 24. Even though a person entered 
as transferee happens to be a nominee of the 
transferor, if the company is not informed of 
it, and if the shares have been entered in 
his name with his knowledge end consent, 
prwna fade the transferee is the contribu- 
tory who is liable in respect of those shares 
unless the transferee proves that his name 
was entered in the register fraudulently or 
without sufficient cause* 37 Bom.Ij.B. 904. 

Irregutarity and delay in registering 
transfer. — Where the transferor and the 
transferee of shares had complied with all 
the requirements of the law to effect a valid 
transfer, and had applied to the company 
for the transfer being effected, any delay 
or irregularity in the registration of the 
same would not vitiate the transfer, when 
it was once acquiesced in by the parties* If 


the company should go into liquidation 
thereafter, the transferee would be legally 
liable to the company as contributory in res- 
pect of the shares standing in his name in 
the Begister. 37 Bom.L.R. 904=1936 B. 24. 
A slight delay in according sanction to a 
transfer of shares would not justify a 
payment of dividends to a person not yet en- 
tered as a member on the books of the com- 
pany. Such a delay would not make the com- 
pany liable to an action for damages on ac- 
count of payment of the dividend to the 
transferor whose name appeared on the books 
of the company at the time. 159 I.O. 766 
=1936 L. 207. 

Sec. 36: Amendments by Act XX 1 1 of 
1936. — (i) In sub-section (1) provision 
been made for the keeping of *{he index of 
members 9 also at the registered office. This 
amendment was consequential on S. 31- A 
having been newly added to the Act. 

(ii) Sub-section (2) has been amended, 
whereby a time-limit has been laid down, 
within which the requirement by a member 
must be complied with. This is in accord' 
ance with S. 98 (2) of the English Act. 

(Hi) Sub-section (3) provides a penalty 
for non-observance of the provisions of the 
section . 

Inherent power of Court. — The Court 
has inherent jurisdiction to direct a company 
to deliver a copy of the register of the 
members of the company to a shareholder 
of the company. 1986 A. 568=1936 A.L. 
J . 748 . As to right of inspection, see also 
42 C.W.N. 161=1938 Cal, 89. 
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'equired under this section is not sent within the proper period the company and 
svery officer of the company who is in default shall be liable in respect of each offence 
.0 a fine not exceeding twenty rupees and to a further fine not exceeding twenty 
upees for every day during which the refusal or default continues and the Court 
nay by an order compel an immediate inspection of the register and index or direct 
fiat copies required shall be sent to the persons requiring them.] 


37. A company may, on giving 1 [seven days 9 previous] notice by advertise- 
- ^ x ment in some newspaper circulating in the district 

er o ose regis er. ^ the registered office of the company is situate, 

dose the register of members for any time or times not exceeding in the whole 
a [forty-five] days in each year 3 [but not exceeding thirty days at a time.] 

Power of Court to rectify 08. (l) If — 

•egister. 5 


LEG. REF . 

1 Thes© words were inserted by S. IS, Act 
Xn of 1936. 

2 This word was substituted for the word 
* ‘ thirty, ’ ’ by ibid. 

3 These words were added by ibid . 


Sec. 37 : Amendment by Act XXII of 
1936. — The amendment extends the tame 
during which the register of members may 
be dosed from 3D to 45 days, to make more 
generous allowance for those cases in which 
it is closed at two separate times during the 
year. 

Sec. 38: Scope and Applicability of 
Section. — This section does not confer upon 
the Court jurisdiction to make a roving 
inquiry as to whetheT what has happened is 
desirable or even reasonable. Where under 
the articles of a company it had a right 
and a duty to recognize only the executors 
or administrators of the deceased member 
and a member died leaving behind him his 
heir who under Hindu Law claimed to re- 
present the deceased by right of survivor- 
ship, it was held, that the company could 
rightly ask such claimant to produce a pro- 
bate or a succession certificate and that the 
Court would not interfere under this sec- 
tion in such a matter. 1936 R. 52. This 
section does not exclude the jurisdiction of 
Civil Courts to deeide questions falling under 
this section. 108 I.C. 192=1928 L. 234. A 
transferee of a share can apply under this 
section or institute a suit for rectification of 
the company's register and inclusion of his 
name therein. 28 L.W. 932=111 I.C. 225 
=1928 M. 571. In complicated cases involv- 
ing serious question of title, the Court is not 
bound to decide the same on an application 
under this section. 1928 M. 571,* 44 A. 151 
=19 A.L.J. 937=65 I.C. 291. See also 
17 A.L.J. 783 j 18 I.C. 481; 17 I.C. 640 
=14 Bom.L.R. 919. The striking out of 
the name of a shareholder from the register 
containing the names of the members amounts 
to an omission of his name from the register 
within the meaning of S. 38 (1) ( a ), and 
the shareholders whose name is so struck out 
can apply to the Court under S. 38 (1) . 51 

L.W. 741= (1941) 2 M. L. J. 721. 


The Act does not contemplate the registra- 
tion of the name of a firm as the holder of its 
shares, but only individuals or other legal en- 
tities. An application for such a purpose is 
not maintainable. 1944 O.W.N. 436= A. I. 

R. 1944 Oudh 318. 

Discretionary Jurisdiction. — Power of 
Court to take summary action is discre- 
tionary. 110 P.L.R. 1915=29 1.0. 770; 18 
I.C. 481; 12 Bur.L.T. 194=55 I.C. 751. 
The discretion of the Court under this sec- 
tion is unlimited and should be used accord- 
ing to the circumstances of each case. 47 
C. 901=60 I.C. 946; 12 Bur.L.T. 194= 
55 I.C. 751. The proviso to this section 
must be read with reference to all the 
clauses of the section. 41 B. 76=18 Bom. 
L.R. 982=37 I.C. 666. See also 23 Bom. 
L.R, 1104. (Resolution by directors to 
allot unissued shares to some directors — 
Interested directors also voting — Effect) . 
The register of the members of a company is 
a public document, and there is no provision 
in the Companies Act which permits the di- 
rectors or officers of a company to make any 
alteration in the register except in accord- 
ance with law. If members y names have been 
improperly added to the register the remedy 
of the company is to apply to the Court under 

S. 38 of the Act for the rectification of the 
register and the company cannot take upon 
itself to alter the register. I. L.R. (1945) 
Mad. 728=58 L.W. 578=(1945) 2 M.L.J. 
432. The jurisdiction of the Court under 
S. 38 of the Companies Act is a limited one. 
The only relief that can be granted under 
this section is the one concerning rectifica- 
tion of the register and in some cases pay- 
ment by the company of damages sustained 
by any party aggrieved. The Court cannot 
grant any relief under this section regarding 
the management of the property of the com- 
pany or for conducting the business of the 
company. It has, therefore, no jurisdiction 
to appoint a receiver to take over the manage- 
ment and business of the company and also 
take over possession of its property pending 
the decision of the application under the sec- 
tion. The provisions of O. 40, R. 1 read 
with S. 141, C.P. Code, cannot be applied to 
an application made under S. 38 of the Com- 
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(a) the name of any person is fraudulently or without sufficient cause entered 
in or omitted from the register of members of a company ; or 

( b ) default is made or unnecessary delay takes place in entering on the 
register the fact of any person having ceased to be a member, 

the person aggrieved, or any member of the company, or the company may apply, 
to the Court for rectification of the register. 

(2) The Court may either refuse the application, or may order rectification 
of the register and payment by the company of any damages sustained by any party 
aggrieved, and may make such order as to costs as it in its discretion thinks fit. 

(3) On any application under this section the Court may decide any question 
relating to the title of any person who is a party to the application to have his name 
entered in or omitted from the register, whether the question arises between members 
or alleged members, or between members or alleged members on the one hand 
and the company on the other hand ; and generally may decide any question 
necessary or expedient to be decided for rectification of the register : 

Provided that the Court may direct an issue to be tried in which any question 
of law may be raised ; and an appeal from the decision on such an issue shall lie 
in the manner directed by the Code of Civil Procedure, 1908, on the grounds 
mentioned in section 100 of that Code. 


panies Aet. It is, however, not possible to 
endorse the view that in no case under the 
Companies Act, except a debenture-holder’s 
action, can a receiver be appointed to take 
up the business of the company and the ma- 
nagement of its property and its affairs pend- 
ing the decision of the Court in that litiga- 
tion. Several cases can be visualised when 
a company judge may exercise such a power 
under the provisions of O. 41, R. 1, read 
with S. 141, C.P. Code, or ga? debito jitsti- 
tiae. 48 P.L.R. 1. 

Rectification op register. — The power to 
order the rectification of the register of 
a company, on an application under this 
section, is entirely a matter of discretion for 
the Court. The Court will refuse to exer- 
cise such power when the only object of the 
application is to save the expenes of taking 
out. Letters of Administration and of legal 
transfer of the shares to the applicant’s name 
12 Bur.HT. 194=55 1.0. 751. See also 11 
Bur.L.T. 156=49 1.0. 281. An order for 
rectification of the company’s register by put- 
ting the transferee’s name therein cannot be 
passed in a proceeding undeT this section, 
when the transferor is not a party. 30 
Bom.L.R. 1329=111 I.C. 337=1928 P.C. 
291 (P.C. ) . Where a shareholder applies to 
have his name removed from the register 
the mortgagee of the uncalled share capital 
can oppose the application. 47 C. 901=60 
I.C. 946. A mere delay in making an ap- 
plication for rectification of the register 
under S. 38 is no ground in itself why 
the Court should not exercise its jurisdiction 
under the section. 20 Pafc.L.T. 703=1939 
Pat. 603. S. 38 gives a wide discretion to 
the Court in the awarding of costs. 20 Pat. 
L.T. 703=1939 Pat. 603. 

Parties to application. — As a matter of 
law the directors of a Company who are in 
charge of the management and business of 
the Company are not necessary or proper 
parties to an application made under S. 38 


of the Companies Act. 48 P.L.R. 1. 

Burden of proof. — According to S. 40, 
the register of members is prima faoie evi- 
dence of any matters directed or authorised 
by the Aet to be inserted therein. Where 
the names of certain persons are entered in 
the register ns shareholders it can be taken 
for granted that such persons are qualified 
shareholders. Where an application . by a 
company for reduction of its capital is 
opposed by a shareholder on the ground 
that certain persons who have voted for the 
resolution for the reduction of the. capital 
of the company were not duly qualified as 
shareholders so to vote, or vote at all, by 
reason of their names not having been pro- 
perly entered in the register or by reason 
of their names not having been on the regis- 
ter for a length of time sufficient to entitle 
them to vote, but no steps have been taken 
by the shareholder to have the register 
altered or rectified under S. 38, the burden 
is on the shareholder opposing the petition 
to substantiate his allegations, and where 
he fails to do so the application should be 
allowed. 1936 C. 327=63 C. 703=40 0- 

W.N. 661. 

Appeal. — A direction by_ the lower Court 
of an issue for trial involving a question of 
law, and a decision actually arrived at on 
such issue are necessary for a right of 
appeal from such decision under this sec- 
tion. The appeal can be based on the 
grounds mentioned in S. 100, C. P. Code- 
41 B. 76=18 BomX.R. 982=37 1.0. 666. 
Order involving point of law is appealable. 
44 A. 151=65 I.C. 291=1922 A. 258. 

Sec. 39 : Amendment by Act XX I I . of 
1936. — The amendment provides a time 
limit for a rectification of the register of 
members ordered by the Court. The use of 
the word ct completion” instead of the word 
1 making’ has been made to provide for the 
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39. In the case of a company required by this Act to file a list of its members 
with the registrar, the Court, when making an order 
, Notice to registrar of recti- for rectification of the register, shall, by its order, 
ca regis er. direct notice of the rectification to be filed with the 

registrar 1 [within a fortnight from the date of the completion of the order.] 

40. The register of members shall be prima facie 

Register to be evidence. evidence of any matters by this Act directed or authorised 

to be inserted therein. 

41. (1) A company having a share capital may, 
Power for company to keep if so authorised by its articles, cause to be kept in the 

taracb register in the United United Kingdom a branch register of members (in this 
King - om * Act called a Bridsh register). 

(2) The company shall, within one month from the date of the opening of 
any British register, file with the registrar notice of the situation of the office where 
such register is kept and, in the event of any change in the situation of such office 
or of its discontinuance, shall within one month from the date of such change or 
discontinuance, as the case may be, file notice of such change or discontinuance. 

(3) If a company makes default in complying with the requirements of 
this section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues. 


Regulations 

register. 


as to British 


42. (1) A British register shall be deemed to be 

part .of the company’s register of members (in this 
section called the principal register). 

(2) It shall be kept in the same manner in which the principal register is 
by this Act required to be kept, except that the advertisement before closing the 
register shall be inserted in some newspaper circulating in the locality wherein the 
British register is kept. 

(3) The company shall transmit to its registered office in India a copy of 
every entry in its British register as soon as may be after the entry is made ; and 
shall cause to be kept at such office, duly entered up from time to time, a duplicate 
of its British register, and the duplicate shall, for all the purposes of this Act, be 
deemed to be part of the principal register. 


(4) Subject to the provisions of this section with respect to the duplicate 
register, the shares registered in a British register shall be distinguished, from the 
shares registered in the principal register, and no transaction with respect to any 
shares registered in a British register shall, during the continuance of that registra- 
tion, be registered in any other register. 

(5) The^company may discontinue to keep any British register, and thereupon 
all entries in that register shall be transferred to the principal register. 

(6) Subject to the provisions of this Act, any company may, by its article s 
makes such regulations as it may think fit respecting the keeping of a British register 


LEG. REF. 

1 These words were added by S . 19 of Act 
XXU of 1936. 


intermediate period which according to the 
practice in certain Courts elapse before the 
order made is really available to the com- 
pany. 

Sec. 40: Evidence or Register and bur- 
den op proof. — The register of shares of a 
company is not absolutely conclusive, but it 
is necessary not only from the point of 
view of the law, but as a matter of policy, 
to see that it is as conclusive as it can be 
made consistently with a proper interpreta- 
tion of the Act. 37 Bom.L.R. 904=100 
I.C. 638=1936 B. 24. See also 63 0. 703. 


A person whose name is entered in the 
register of members is presumed to be a 
member and the onus of proving that he is 
not a member is shifted on him by such 
entry. 147 I.C. 675=1933 L. 1016. See 
also 33 P.L.B. 973. The burden of proving 
conditions and failure to send notice of allot- 
ment is on the propounder. 27 P.L.R. 842 
=1926 Lr. 414. The mere entry of share- 
holder^ name in the company's register is 
insufficient to etablish that an allotment of 
shares was in fact made- An application for 
shares like any other offer must not only be 
accepted but must be communicated to the 
person making the offer. 56 M. 391=64 M, 
L.J. 130=1933 M. 320. 



S. 48] 


* 43 * 


The Indian Companies Act (VII op 19*3). 


Application of sections 
and 42 to Burma. 




1 [42-A. (i) The provisions of sections 41 and 42 

apply in relation to Burma as they apply in 


shall 

relation to the United Kingdom. 

(2) In the application of the said provisions to Burma* references to a British 
register shall be construed as references to a Burma register.] 


43* a [ (0 ] A company limited by shares, if so authorised by its articles, 

Issue of share warrants to ™ th re ^* ct *° an ? ^ Pf d ‘ U P shar f’ 

bearer. stock, issue under its common seal a warrant stating 

that the bearer of the warrant is entitled to the shares 
or stock therein specified, and may provide by coupons or otherwise, for the payment 
of the future dividends on the shares or stock included in the warrant* in this Act 
termed a share-warrant. 

2 [ (2) Nothing in this section shall apply to a private company.] 


A share-warrant shall entitle the bearer thereof to the shares or stock 
therein specified* and the shares or stock may be trans- 
ferred by delivery of the warrant. 


44 - 


Effect of share warrant. 


45. The bearer of a share-warrant shall, subject to the articles of the company, 
be entitled, on surrendering it for cancellation* to have 
u^ e I 1S «f atl wJ )f name of name entered as a member in the register of mem- 
s warran . bers; and the company shall be responsible for any loss 
incurred by any person by reason of the company entering in its register the name 
of a bearer of a share-warrant in respect of the shares or stock therein specified 
without the warrant being surrendered and cancelled. 


46. The bearer of a share-warrant may, if the articles of the company so 
Position of bearer of share- provide, be deemed to be a member of the company 

warrant. within the meaning of this Act, either to the full extent 

or for any purposes defined in the articles, except that he shall not be qualified in 
respect of the shares or stock specified in the warrant for being a director or manager 
of the company, in cases where such a qualification is required by the articles. 

47. (1) On the issue of a share-warrant, the company shall strike out of its 

register of members the name of the member then 
share-warrant issued. entered therein as holding the shares or stock specified 

in the warrant as if he had ceased to be a member, 
and shall enter in the register the following particulars, namely : — 

(1) the fact of the issue of the warrant ; 

(ii) a statement of the shares or stock included in the warrant, distinguishing 
each share by its number ; and 

(iii) the date of the issue of the warrant. 

(2) If a company makes default in complying with the requirements of this 
Section it shall be liable to fine not exceeding fifty rupees for every day during which 
the default continues, and every officer of the company who knowingly and wilfully 
continues or permits the default shall be liable to the like penalty. 

48. Until the warrant is surrendered, the above particulars shall be deemed 


LEG-. REF. 

1 This section was inserted by A.O., 1937. 
2 S. 43 was re-numbered as snb-S. (1) 
of that section and sub-S. ( 2 ) was added by 
S. 20 of Act XXII of 1936. 


Sec. 43: Amendment by Act XXXE or 
1936. — Sub-section (2) has been newly in- 
serted. The amendment has been conse- 
quential on the substitution of S. 2 ( 1 ) (13) 
for the old section and the introduction of 
the new S. 2 ( 1 ) (13-A) by this amending 
Act. This issue of a bearer share-warrants is 
not compatible with the provision con- 


tained therein, relating to restriction of 
shares in the case of private companies. 
Hence the application of this section has 
been limited expressly by tie amendment to 
companies other than private companies. 

Seo. 48: “ Subeender 9 \ — Surrender is good 
if it amounts to a forfeiture: It is not open 
to a shareholder to surrender his shares at 
will. Nor is it open to the company to 
accept surrender of shares unless the act of 
the company can be brought within the roles 
relating to forfeiture of shares. 192$ L. 
240=107 1 . 0 . 594; 1924 M. 703. There can 
be no valid surrender of shares that are not 
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Surrender of share-warrant t0 be ^ particulars required by this Act to be entered 
'in the register of members ; and, on the surrender, 
.the date of the surrender shall be entered as if *t were the date at which a person 
ceased to be a member. 


Power of company to arrange 
for different amounts being 
paid on shares. 


49. A company, if so authorised by its articles, 
may do any one or more of the following things, namely : 


(1) make arrangements on the issue of shares for a difference between 
the shareholders in the amounts and times of payment of c alls on their shares ; 

(2) accept from any member who assents thereto the whole or a part of the 
amount remaining unpaid on any shares held by him although no part of that 
amount has been called up ; 

(3) pay dividend in proportion to the amount paid up on each share where 
a larger amount is paid up on some shares than on others. 

Power of company limited . , 5°* (0 A company limited by shares, if so autho- 

by shares to alter its share risec * by its articles, may alter the conditions of its 
capital. memorandum as follows (that is to say), it may — 


fully paid up, except where the shares are 
forfeited as it involves a reduction of capi- 
tal. Before this can be done tbe sanction of 
the CouTt must be obtained. 149 I.C, 869= 
1934 8. 39. A shareholder who surrenders 
hi* share does not. cease to be a member, 
while a shareholder whose shares are for- 
feited eeases to be so. 107 I.C. 594=1928 
L. 240. 


SURRENDER OP SHAKES — VALIDITY — CONDI- 
TIONS .—Per Rupchand, A. J. Th e r e 

can be no valid surrender of shares 
m a limited company which sje not 
fully paid, up, so as to exonerate a sub- 
scriber from Ms liability to pay for the shares 
agreed to be purchased by him in accordance 
with the memorandum, except where shares 
are forfeited, as it involves a reduction of 
capital; before this can he done the sanction 
of the Court must be obtained. A surrender 
wMch has the effect of releasing. A share- 
holder from further liability in respect of 
Ms shares is equivalent to a purchase of the 
shares of the company and is illegal, end 
null and void. Such a surrender can only 
be supported under circumstances which 
would justify a forfeiture of the share- 32 
S.L.R. 167=1938 Sind 187. 

Shares — Forfejtttre of — Strict fulfil- 

' MENT OF CONDITIONS — -NECESSITY PoTc. Til 

( the matter of the forfeiture of shares techni- 
calities must be strictly observed. And it. is 
not merely the person whose shares are be- 
ing forfeited who is entitled to insist upon 
-the strict fulfilment of the conditions pre- 
scribed for forfeiture Por, the forfeiture 
or shares may result in a permanent reduc- 
tion of the capital of a company. The credi- 
tors are therefore entitled to see that the 
powerof forfeiting shares is exercised strict- 
y • Wh^e the power of a company to for- 
feit shares has arisen, the Articles ‘of Asso- 
ciation usually contain provisions as to the 


sending of notice and the like that may be 
regarded as being inserted merely for the 
protection of the shareholder affected. Such 
provisions may properly b* regarded as be- 
ing directory only and capable of being waiv- 
ed . by the individual shareholder. But no 
waiver by him can confer npon the company 
or its directors a power of forfeiture that 
they do not possess, as for example, a power 
to forfeit shares for non-payment of calls 
that are not yet due. 1938 P.C. 284= 
43 C.W.N. 205=(1939) 1 M.L.J. 98 
(P.C.). See also 1940 M.W.N. 553=1940 
Mad. 873. No forfeiture of shares could 
be made unless every condition precedent 
had been strictly and literally complied with. 
45 C.W.N. 1075. 

Sec. 49. — The powers given under this 
sub-section must be exercised with discre- 
tion. Galloway v. Salle Concerts Society , 
(1915) 2 Ch. 233. 

Sec. 50: Amendments by Act XXII of 
3936. — ( i ) Under the Act as it stood before 
the amendment, alteration of capital could 
be effected by the directors, and it was only 
an alteration involving sub-division of shares 
that had to be made in general meeting 
on e consequence was that in the former case 
of any alteration of capital by directors, the 
Registrar , s Office had no record of the same. 
According to S. 50 of the English Act, all 
these powers could be exercised only by the 
company in a general meeting. The amend- 
ments in this sub-section (2) have followed 
the English law, in the matter. 

(n) Sub-sections (3) and (4) of the old 
Act have been omitted in view of the new 
S. 25-A introduced by thiff amending Act- 

(ni) New sub-section (4) has been in- 
serted with a view that notice shall be given 
at an early date to the Registrar of any 
change in the memorandum relating to the 
sub-division or cancellation of shares. 
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(a) increase its share capital by the issue of new shares of such amount as 
it thinks expedient ; 

(b) consolidate and divide all or any of its share capital into shares of larger 
amount than its existing shares ; 

(c) convert all or any of its paid-up shares into stock and re-convert that 
stock into paid-up shares of any denomination ; 

(d) sub-divide its shares, or any of them, into shares of smaller amount 
than is fixed by the memorandum, so however, that in the sub-division the proportion 
between the amount paid and the amount, if any, unpaid on each reduced share 
shall be the same as it was in the case of the share from which the reduced share is 
derived ; 

U) cancel shares which, at the date of the passing of the resolution in that 
behalf, have not been taken or agreed to be taken by any person, and diminish the 
amount of its share capital by the amount of the shares so cancelled. 

(2) The powers conferred by this section x [* * * * *] must be 

exercised 2 [by the company in general meeting.] 

®[ (3) ] A cancellation of shares in pursuance of this section shall not be 
deemed to be a reduction of share capital within the meaning of this Act. 

8 [ (4) The company shall file with the registrar notice of the exercise of 
any power referred to in clause (d) or clause (e) of sub-section (1) within fifteen 
days from the exercise thereof.] 

51. (1) Where a company having a share capital has consolidated and 

divided its share capital into shares of larger amount 
Notice to registrar of con- than its existing share or converted any of its shares into 
solidation of share capital, stock, or re-converted stock into shares, it shall within 
conversion of shares in o s oc , gf teen days c f the consolidation and division, conversion 

or re-conversion, file notice with the registrar of the 
same, specifying the share consolidated and divided, or converted, or the stock 
re-converted. 

(2) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues, and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the like penalty. 

52. Where a company having a share capital has converted any of its shares 

into stock, and filed notice of the conversion with the 
Effect of conversion of shares registrar, all the provisions of this Act which are appli- 
rnto stock. cable to shares only shall cease as to so much of the 

share capital as is converted into stock ; and the register of members of the company, 
and the list of members to be filed with the registrar, shall show the amount of stock 
held by each member instead of the amount of shares and the particulars relating 
to shares hereinbefore required by this Act. 

53. (1) Where a company having a share capital, whether its shares have 

or have not been converted into stock, has increased its 
Notice of increase of share share capital beyond the registered capital, and where a 
capital or of members. company not having a share capital has increased the 

number of its members beyond the registered number, it shall file with the registrar, 
in the case of an increase of share capital, within fifteen days after the passing, 
* * *] of the resolution authorising the increase, and in die case 

LEG. BEE 1 . $ Original sub-sees. (3) and (4) ware omit- 

1 The words “with respect to sob-division ted and sub -sec. (6) was re-numbered (3) and 
of shares” were omitted by sec* H of Act sub-sec. (4) was added, ibid. 

jnm of 1936. * The words “or in the case of a special 

2 These words were substituted for the resolution the confirmation” were omitted by 

words <r by special resolution”, ibid. sec* 22, ibid « 

G. C. M. — 180 
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of an. increase of members within fifteen days after the increase was resolved on or 
took place, notice of the increase of capital or members, and the registrar shall 
record the increase. 

l [ (2) The notice to be given as aforesaid shall include particulars of the 
classes of shares affected and the conditions (if any) subject to which the new shares 
are to be issued.] 

H ( 3 ) ] If a company makes a default in complying with the requirements 
of this section, it shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues, and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to the like penalty. 

54. (1) A company limited by shares may, by special resolution confirmed 

by an order of the Court, modify the conditions con- 
Reorganization of share tained in its memorandum so as to reorganize its share 

capital, whether by the consolidation of shares of 
different classes or by the division of its shares into shares of different classes : 

Provided that no preference or special privilege attached to or belonging to 
any class of shares shall be interfered with except by resolution passed by a majority 
in number of shareholders of that class holding three-fourths of the share capital 
of that class 2 [* * * * *] and every resolution so passed shall bind 

all shareholders of the class. 

(2) Where an order is made under this section, a certified copy thereof shall 
be filed with the registrar within twenty-one days after the making of the order, 
or within such further time as the Court may allow, and the resolution shall not 
take effect until such a copy has been so filed. 


Reduction of Share Capital . 


Restrictions on purchase by 
company or loans by com- 
pany for purchase of its own 
shares. 


8 [54-A. (i) No company limited by shares shall 

have power to buy its own shares or the shares of a public 
company of which it is a subsidiary company unless the 
consequent reduction of capital is effected and sanctioned 
in the manner provided by sections 55 to 66. 


(2) No company limited by shares other than a private company, not being 
a subsidiary company of a public company, shall give, whether directly or indirectly 
and whether by means of a loan, guarantee, the provision of security or otherwise, 
any financial assistance for the purpose of or in connection with a purchase made 
or to be made by any person of any shares in the company : 


LEG. KEE. 

1 Sub-sac. (2) was inserted and • the origi- 
nal sub-sec. (2) re-numbered (3) by sec. 22 
of Act XXII of 1936. 

2 The words “and confirmed at a meeting 
of shareholders of that class in the same 
manner as a special resolution of the com- 
pany is required to be confirmed” were omit- 
ted by sec. 23, ibid. 

8 This section was inserted by sec. 24, ibi'l 

Seo. 64. — This section is omitted by the 
Amaru^ng; Act XVH of 1942. The following 
extract from the Statement of Objects and 
Reasons shows the reason for the amendment : 

“Sec, 64 of the Indian Companies Act, 
1913, provides that if the conditions con- 
tained in the memorandum of a company are 
to be modified so as to reorganise its share 
capital, whether by consolidation of shares 
of different classes or by division of its 
shares into shares of different classes, no pre- 
ference or special privilege attached to any 
class of shares shall be interfered with ex- 


cept by resolution passed by a majority of 
shareholders of that class holding three- 
fourth of the share capital of that class. 
The well-nigh prohibitive majority required 
by the section has made it extremely difficult, 
in practice, to put through any scheme for 
consolidation or sub-division of share capi- 
tal in the case of companies in which the 
rights and privileges attached to the different 
classes of shares are set out in the memo- 
randum. With the passing of the Indian 
Companies (Amendment) Act XXII of 1936, 
an anomaly has resulted — that while under 
the new sec. 153-A, added by that Act, it is 
now possible for a company to carry out a 
scheme for the transfer of the whole, of its 
assets and undertaking and for dissolution 
by proceedings under sec. 153, which requires 
a far less stringent majority than is required 
by sec. 54 ? the relatively less important mat- 
ter of consolidation or sub-divimon of the 
capital of a company can only be effected 
through the machinery of the latter section. 
This amendment is intended to remedy wfiat 
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Provided that nothing in this section shall be taken to prohibit^ where the 
lending of money is part of the ordinary business of a company, the lending of 
money by the company in the ordinary course of its business. 

(3) If a company acts in contravention of this section, the company and 
every officer of the company who is knowingly and wilfully in default shall be liable 
to a fine not exceeding one thousand rupees. 

(4) Nothing in this section shall affect the right of a company to redeem 

any shares issued under section 105-B.] ( Omitted by Act XVII of 1942.) 


was left undone by the Indian Companies 
(Amendment) Act XXII of 1936, by dele- 
tion of sec. 54 and amendment of sec. 153. 

Sec. 54-A: Amendment by Act XXII op 
1936. — This section introduces the provision 
contained in sub-sec. (1) of sec. 55 of the 
Act, in a considerably modified form. The 
utilization of the funds of a company in 
the purchase of its own shares has the 
result of reducing its capital and was pro- 
hibited by sub-sec. (1) of sec. 55 in the old 
Act. This prohibition was circumvented in 
some cases by advancing money out of 

the company's funds to their nominees ^ 
who acquired the shares; and there was no ' 
provision in the old Act to effectively pre- 
vent abuse. Henfee, this section has been 
inserted, and it follows sec. 45 of the Eng- 
lish Act. The subterfuge mentioned above 
is no longer possible. 

Increase op shake gapital — Erato upon 
the Minority — Acts ultra vires — Bight of 
Suit, Prinoiples Governing. — There can of 
course bo suits by shareholders against the 
company for individual wrong done to them. 
Apart from individual wrong there may bo 
suits to restrain acts ultra vires . Suits to 
restrain acts ultra vvres and suits to restrain 
acts notwithstanding that they have the sup- 
port of the majoiity of share-holders, are 
both exceptions to the rule that the Court 
will not interfere in the affairs of the com- 
pany or with the decision of the majority. 
The Court interferes in cases of ultra vires 
acts, because it is not an act within the con- 
stitution. Tn the other class of cases the Court 
interferes upon a different basis. They have 
.been referred to generally as cases of “fraud 
upon the minority”. These cases, however, 
are only special examples of an action by the 
company for what is in theory regarded as a 
wrong done to the company; a special form 
of the suit being adopted as a matter of 
machinery to obtain relief under special and 
peculiar circumstances. If the wrongdoer 
has the balance of power, and therefore the 
company does not take action, there are two 
courses open. The minority may take the 
risk and boldly use the company's name. 
The other course, and the better course, 
where the wrongful act is supported by the 
majority, is for the minority shareholders 
to sue in their own name or, as a matter of 
convenience, for a shareholder to sue on 
behalf of himself and all the other share- 
holders. If, however, the wrongdoers are 
also shareholders, these shareholders as a 
matter of course must be excluded from the 
category of the plaintiffs. In a suit so 
brought, it is not sufficient to plead simply 


the dominance of the majority of the share- 
holders or what may be called the secondary 
fraud. The primary fraud must be clearly 
indicated. It is the gist of the action, il- 
though no doubt the pleading or the parti- 
culars may be so framed as to stress the 
dominance of the majority and the effectua- 
tion of the fraud through that dominance. 
It is not sufficient to allege fraud against 
the company generally. The wrongdoers 
must be specified and made party defend- 
ants to the action. It may be sufficient to 
make them parlies qua shareholders, although 
if the primary wrong is that, of the directors, 
it is right and proper they should Be sued 
qua directors. Where a decision of the 
directors * is attacked on the ground that it 
is injurious to the company, the directors 
should he parties. Where that act of the 
directors so impeached has been confirmed 
and is still impeached on the basis that the 
directors have got that confirmation by con- 
trolling the majority, still those directors 
should be parties. The directors may be 
assailed if it is established first that the in- 
crease of capital is for the purpose of power 
and secondly that the passing of the com- 
pany resolution confirming the increase was 
procured by their own power, by the power 
of their dependents or by any kind of device. 
I.L.B. (1941) 1 Cal. 30=72 OX.J. 458= 
1941 Cal. 174. 

Secs. 54-A and 55. — Forfeiture of shares 
otherwise than for non-payment of calls — Le- 
gality. The exercise of the power of forfeiture 
of shares otherwise than for non-payment of 
calls, does not bring about any illegal reduc- 
tion of capital in contravention of sec. 55 
especially when all the shares are fully paid 
up. Nor does it amount to a buying by the 
company of its own share so as to offend 
against sec. 54-A, 49 C.W.N. 502. The 

shares of a company are subject to its Arti- 
cles of Association and all the incidents there- 
of. If under the Articles they are liable to 
forfeiture, it is an inherent vice or defect to 
which the right of a member is subject. Cre- 
ditors of the member can have no higher 
right. The company can, therefore, exercise 
its power of forfeiture of the shares for its 
own benefit and to the prejudice of the rights 
which a creditor has, prior to the exercise of 
the power, acquired by obtaining a charge on 
such shares or by attaching them. 49 C.W. 
N. 502. It is an established rule of law and 
equity that no forfeiture of property can be 
made unless every condition precedent has 
been strictly and literally, complied with. 
Even a small inaccuracy will be fatal. 57 L. 
W. 69 = (1944) 1 MX.X 107. A limited com- 
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55* X L ( 1 ) ] Subject to confirmation by the Court, a company limited by 
. . . shares, if so authorised by its articles, may by special 

Reduction of share capital. reso lution reduce its share capital in any way, and in 

particular (without prejudice to the generality of the foregoing power) may — 


(a) extinguish or reduce the liability on any of its shares in respect of share 
capital not paid-up ; or 

(b) either with or without extinguishing or reducing liability on any of its 
shares, cancel any paid-up share capital which is lost or unrepresented by available 
assets ; or 


(c) either with or without extinguishing or reducing liability on any of its 
shares, pay off any paid-up share capital which is in excess of the wants of the 
company, 

and may, if and so far as is necessary, alter its memorandum by reducing the amount 
of its share capital and of its shares accordingly. 


LEG. REF. 

1 Original sub-see. (1) of sec. 55 was omit- 
ted and sub-Ss. (2) and (3) were re-number- 
ed as (1) and (2) respectively by S. 25 of 
Act XXII of 1936. 


pany forfeited the shares of a shareholder 
on the ground that he did not pay for the 
shares subscribed by him. A clause in the 
At tides of Association stated that the no- 
tice to a shareholder shall name a day (not 
being less than 14 days from the date of the 
notice) and a place or places on and at which 
the call or instalment and interest and ex- 
penses were to be paid. The notice issued 
to the shareholder in the case did not state 
where the payment should be made and did 
not correctly state the dates on which the 
calls were to be met: Held, that the notice 
was bad and therefore the forfeiture was 
in valid. 1944 M.W.N. 73=57 L.W. 69=1944 
Comp.C. 63= AXE. 1944 Mad. 322= (1944) 1 
M.L.J. 107. 

Sec. 55 : Proposal relating to reduction 

OF SHARE OAPITAL SANCTION TO PRINCIPLES 

applicable. — Where an application under see. 
55 is presented to the Court by a company 
for its sanction to a proposal relating 
to a reduction of the share capital of the 
company, the following principles are the 
principles applicable: (1) That a company 
has the power to reduce its capital much 
more so if the power is conferred by the 
Articles of Association. (2) Subject to con- 
tinuation by the Court which is the safe- 
guard of the minority, the question of re- 
ducing capital is a domestic one for the de- 
cision of the majority. (3) The company 
is to determine the extent, the mode and 
incidence of the reduction. (4) The 
company may reduce the share capital of 
all its shareholders pro rata or may reduce 
the shares of any individual shareholder or 
any class of shareholders wholly or in part. 
(5) That the Court has to see that interests 
of the minority have been protected and no 
unfairness has* been shown to it. (6) That 
in doing so the Court should keep in view 
the consideration that the decision has neon 
arrived at by businessmen who are fully 
cognizant of their necessities and are the best 


custodians of their interests and should 
therefore be slow to interfere. 177 LC. 
368=1938 Pesh. 41, See also 1939 Rang. 
417. 

, Reduction of Capital, when invalid. — 
No action resulting in the reduction of the 
capital of a company with B limited liability 
should be permitted unless "the reduction is 
effected under statutory authority or by for- 
feiture in strict accordance with the proce- 
dure, if any, laid down in that behalf in the 
Articles of Association. Any reduction of 
capital contrary to this principle is illegal 
and ultra vires. 54 B, 178=32* Bom.LJB. 
87=1930 B. 267. The mere fact that the 
articles of association authorized the ' Board 
of Directors to accept surrender of shares 
cannot validate the surrender if it did not 
take place in circumstances which would 
have justified a forfeiture. 110 XO. 421; 
1928 L. 240; 1924 M. 703=20 L.W. 74= 
83 I.C. 94. Where by the articles of asso- 
ciation, a limited company enabled persons 
who had subscribed for shares of Rs. 100 
to sever all connections with the company 
on payment of Rs. 84, it was held that the 
article was ultra vires, and as it involved the 
reduction of share capital the assent of the 
Court was required for it. 52 M. 915=57 
M.L.J. 814=1929 M. 773. A limited com- 
pany, not in liquidation, cannot make any 
payment by way of return of capital to its 
shareholders except as a step in an authoriz- 
ed reduction of capitaL 60 MX.J. 320 = 
1930 P.C. 302 (P.C 5 . 

Power of Court. — It is not always essen- 
tial or necessary for the Court on a petition 
for reducing capital to satisfy itself that 
there has been a loss of the capital. The 
only serious question with which the Court 
is concerned is whether or not the company 
had duly passed its special resolution to the 
effect that the capital be reduced. Where, 
however, the reduction of the capital is based 
on the ground that capital has been lost and 
unrepresented by available assets, it is al- 
ways prudent to proceed on some evidence. 
That is a sound procedure and one which 
ordinarily should be acted upon. Where 
the person opposing the petition accepts the 
statement of the company that there has 
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3 [ (2) ] A special resolution under this section is in this Act called a resolution 
for reducing share capital. 

56. Where a company has passed 2 [* *] a 

Application to Court for resolution for reducing share capital, it may apply by 
confirming order. petition to the Court for an order confirming the reduc- 

tion. 

57. On and from the s [passing] by a company of a resolution for reducing 

. - share capital, or where the reduction does not involve 

pany of°“and recced ” C ° m " either, the diminution of any liability in respect of unpaid- 

share capital or the payment to any shareholder of any 
paid-up share capital then on and from 4 [the making of the order confirming the 
reduction], the company shall add to its name, until such date as the Court may 
fix, the words “ and reduced 59 as the last words in its name, and those words shall, 
until that date, be deemed to be part of the name of the company : 

Provided that, where the reduction does not involve either the diminution 
of any liability in respect of unpaid share capital or the payment to any share- 
holder of any paid-up share capital, the Court may, if it thinks expedient, dispense 
altogether with the addition of the words 6< and reduced.” 

58. (1) Where the proposed reduction of share capital involves either dimunu- 

tion of liability in respect of unpaid share capital, or 
Objections by creditors and the payment to any shareholder of any paid-up share 
settlement of list of objecting capital, and in any other case if the Court so directs, 
cre ltors * every creditor of the company who at the date fixed by 

the Court is entitled to any debt or claim which, if that date were the commence- 
ment of the winding up of the company, would be admissible in proof against the 
company, shall be entitled to object to the reduction. 

(2) The Court shall settle a list of creditors so entitled to object, and for 
that purpose shall ascertain, as far as possible without requiring an application 
from any creditor, the names of those creditors and the nature and amount of their 


LEG, EEP . 

1 See footnote 1 at p. 1436. 

2 The words c ‘ and confirmed 9 9 were omit- 
ted by S. 26 of Act XXII of 1936. 

8 This word was substituted for the word 
“ confirmation 3 ’ by S. 27, Act XXII of 1936. 

4 These words were substituted for the 
words “the presentation of the petition for 
confirming the reduction ,' 9 ibid. 


been a loss of capital, the Court should act 
upon the assumption that there is evidence 
of loss of capital. 63 C. 703=165 1.0. 408 
=1936 C. 327. 

Seo. 56: Amendment by Aot XXII 0 f 
1936. — The words “and confirmed" in the 
old seetion have been omitted herein, since 
confirmation of special resolution has been 
abolished by the Amending Act. [Vide S. 
81 (2) .] This is a mere consequential amend- 
ment. 

Reduction of share capital — Confirma- 
tion — Considerations for Court. — It is an 
elementary principle of law relating to joint 
stock company (hat the Court will not inter- 
fere with the internal management of a 
company acting within its own rights and 
in fact as no jurisdiction to do so. In an 
application under S. 56 the Court is only 


concerned to confirm the proposed reduction 
and not the resolution passed "by the company. 
The validity of the resolution cannot there- 
fore be questioned in such application^ The 
only questions to be considered by the Court 
axe: (1) Ought the Court to refuse its sanc- 
tion to the reduction out of regard to the 
interests of those members of the public 
who may be induced to take shares in the 
company! (2) Is the reduction fair and 
equitable as between different classes of 
shareholders? Where the reduction is 
shared by all and is designed to work justly 
and equitably and where it does not involve 
diminution of any liability in respect of the 
unpaid capital or payment to any shareholder 
of any paid up capital and there is evidence 
regarding the loss of capital and non-repre- 
sentation of available assets, there is nothing 
to prevent the Court from confirming such 
reduction. 1939 Rang. 417. See aUo 177 
I.C. 368=1938 Pesh. 41. 

Seo, 57: Amendment by Act XXII of 
1936. — Por the word “ confirmation" the 
word “passing" has been substituted, conse- 
quent on the amendment of S. 81 (2) which 
dispenses with the necessity for the confir- 
mation of any special resolution. 
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Order 

tion. 


confirming reduc- 


debtSj or claims, and may publish notices fixing a day or days within which creditors 
not entered on the list are to claim to be so entered or are to be excluded from the 
right of objecting to the reduction. 

59. Where a creditor entered on the list of creditors whose debt or claim is 

not discharged or determined does not consent to the 
Power to dispense with reduction, the Court may, if it thinks fit, dispense with 
consent of creditor on security' ^ consent Q f that creditor, on the company securing 
being given for his debt. of his debt or claim by appropriating, as the 

Court may direct, the following amount (that is to say), — 

(1) if the company admits the full amount of his debt or claim, or, though 
not admitting it, is willing to provide for it, then the full amount of the debt or 
claim ; 

(ii) if the company does not admit or is not willing to provide for the full 
amount of the debt or claim, or if the amount is contingent or not ascertained, 
than an amount fixed by the Court after the like inquiry and adjudication as if the 
company were being wound up by the Court. 

60. The Court, if satisfied, with respect to every creditor of the company who 
under this Act is entitled to object to the reduction, that 
either his consent to the reduction has been obtained 
or his debt or claim has been discharged or has been 

determined or has been secured, may make an order confirming the reduction on 
such terms and conditions as it thinks fit. 

61. (1) The registrar on production to him of an order of the Court con- 

Registration of order and the reduction of the share eapital of a company, 

minute of reduction. and on the filing with him of a certified copy of the 

order and of a minute (approved by the Court) showing 
with respect to the share capital of the company as altered by the order, the amount 
of the share capital, the number of shares into which it is to be divided and the 
amount of each share, and the amount (if any) at the date of the registration deemed 
to be paid up on each share, shall register the order and minute. 

(2) On the registration, and not before, the resolution for reducing share 
capital as confirmed by the order so registered shall take effect. 

(3) Notice of the registration shall be published in such manner as the Court 
may direct. 

(4) The registrar shall certify under his hand the registration of the order 
and minute, and his certificate shall be conclusive evidence that all the require- 
ments of this Act with respect to reduction of share capital have been complied with, 
and that the share capital of the company is such as is stated in the minnte. 

62. (1) The minute when registered shall be deemed to be substituted for 
to form part of ^ corresponding part of the _ memorandum of the 


to 

memorandum. 


company, and shall be valid and alterable as if it had 
been originally contained therein, and shall be embodied 
in every copy of the memorandum issued after its registration. 

(2) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding ten rupees for each copy in respect 
of which default is made, and every officer of the company who knowingly and 
wilfully authorises or permits the default shall be liable to the like penalty. 

63. (1) A member of the company, past or present, shall not be liable in 

. , * . . respect of any share to any call or contribution exceeding 

“ reS ' 111 the difference (if any) between the amount 

H paid, or (as the case may be) the reduced amount, if 

any, which is to be deemed to have been paid, on the share and the amount of the 
share as fixed by the minute : 

Provided that, if any creditor, entitled in respect of any debt or claim to 
object to the reduction of share capital, is, by reason of his ignorance of the proceed- 
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mgs for reduction, or of their nature and effect with respect to his claim not entered 
on the list of creditors, and, after the reduction, the company is unable, within the 
meaning of the provisions of this Act with respect to winding up by the Court, to 
pay the amount of his debt or claim, then — 

(i) every person who was a member of the company at the date of the regis- 
tration of the order for reduction and minute, shall be liable to contribute for the 
payment of that debt, or claim an amount not exceeding the amount which he 
would have been liable to contribute if the company had commenced to be wound 
up on the day before that registration ; and 

(ii) if the company is wound up, the Court, on the application of any such 
creditor and proof of his ignorance as aforesaid, may, if it thinks fit, settle accordingly 
a list of persons so liable to contribute, and make and enforce calls and orders on the 
contributories settled on the list as if they were ordinary contributories in a winding 


(2) Nothing in this section shall affect the rights of the contributories among 
themselves. 

64’. If any officer of the company wilfully conceals the name of any creditor 
entitled to object to the reduction, or wilfully mis- 
Penalty on concealment of represents the nature or amount of the debt or claim of 
name of creditor. any creditor, or if any officer of the company abets any 

such concealment or misrepresentation as aforesaid, 
every such officer shall be punishable with imprisonment which may extend to 
one year, or with fine or with both. 

65, In any case of reduction of share capital, the Court may require the 
Publication of reasons for Company to publish as the Court directs the reasons 

reduction. f or reduction, or such other information m regard 

thereto as the Court may think expedient with a view 
to give proper information to the public, and, if the Court thinks fit, the causes 
which led to the reduction. 

66. A company limited by guarantee and registered after the commencement 

of this Act may, if it has a share capital and is so autho- 
Increase and reduction of rised by its articles, increase or reduce its share capital 
share capital m case of a com- * n ^ same manner and subject to the same conditions 

Saving a'share capitaJ.^^ 66 i n anc l subject to which a company limited by shares 

may increase or reduce its share capital under the 

provisions of this Act. 


1 [ Variation of Shareholders 9 Rights . ] 

X [66-A. (1) If in the case of a company, the share capital of which is divided 

u r . , into different classes of shares, provision is made by 
clSs« ofsh^ spec the memorandum or articles for authorising the varia- 

tion of the rights attached to any class of shares in the 
company .subject to the consent of any specified proportion of the holders of the 
issued shares of that class or the sanction of a resolution passed at a separate meet- 
ing of the holders of those shares, and in pursuance of the said provision the rights 
attached to any such class of shares are at any time varied, the holders of not less in 
the aggregate than ten per cent, of the issued shares of that class, being persons who 
did not consent to or vote in favour of the resolution for the variation, may apply 
to the Court to have the variation cancelled, and where any such application is 
made the variation shall not have effect unless and until it is confirmed by the 
Court. 


LEG- . SEE . 

1 This heading an d S. 66-A were inserted 
fry 8. 28, Act XXn of 1936. 


Sec. 66-A: Amendment by Act XXII or 
1936. — This section is new and adopts S. 61 
of the English Act, with modification as to 


the period fixed for the application, and as 
to the commencement of the period within 
which copy has to be forwarded to the regis- 
trar . Also the words “hnowingly and wil- 
fully 99 have been inserted in this amendment 
with a view to ensure that an unintentional 
default is not to be penalised, 
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(а) An application under this section must be made within fourteen days 
after the date on which the consent was given or the resolution was passed, as the 
case may be, and may be made on behalf of the shareholders entitled to make the 
application by such one or more of their number as they may appoint in writing 
for the purpose. 

(3) On any such application the Court, after hearing the applicant and 
any other persons who apply to the Court to be heard and appear to the Court 
to be interested in the application, may, if it is satisfied having regard to all the 
circumstances of the case that the variation would unfairly prejudice the share- 
holders of the class represented by the applicant, disallow the variation and shall, 
if not so satisfied, confirm the variation. 

(4) The decision of the Court on any such application shall be final. 

(5) The company shall within fifteen days after the service on the company 
of any order made on any such application forward a copy of the order to the 
registrar, and, if default is made in complying with this provision, the company 
and every officer of the company who is knowingly and wilfully in default shall be 
liable to a fine not exceeding fifty rupees. 

(б) The expression 6 variation * in this section includes 6 abrogation * and 
the expression ‘ varied 5 shall be construed accordingly.] 

Registration of Unlimited Company as Limited . 

67. (1) Subject to the provisions of this section, any company registered as 

unlimited may register under this Act as limited or any 
Registration of unlimited company already registered as a alimited company may 
company as nmt . re-register under this Act, but the registration of an 

unlimited company as a limited company shall not affect any debts, liabilities, 
obligations or contracts incurred or entered into by, to, with or or on behalf of, 
the company before the registration, and those debts, liabilities, obligations and 
contracts may be enforced in manner provided by Part VIII of this Act in the 
case of a company registered in pursuance of that Part. 

(2) On registration in pursuance of this section, the registrar shall close 
the former registration of the company, and may dispense with the delivery to him 
of copies of any documents with copies of which he was furnished on the occasion 
of the original registration of the company; but, save as aforesaid, the registration 
shall take place in the same manner and shall have effect as if it were the first 
registration of the company under this Act. 

68. An unlimited company having a share capital 
Power of milimited com- may, by its resolution for registration as a limited 

company in pursuance of this Act, do either or both of 

r 0 the following things, namely : — 

(a) increase the nominal amount of its share capital by increasing the nominal 
amount of each of its shares, but subject to the condition that no part of the amount 
by which its capital is so increased shall be capable of being called up except in the 
event and for the purposes of the company being wound up ; 

(£) provide that a specified portion of its uncalled share capital shall not be 
capable of being called up except in the event and for the purposes of the company 
being wound up. 

Reserve Liability of Limited Company . 

69. A limited company may by special resolution determine that any portion 

Reserve liability of limited of £“« c *P ital which has not been already called 
company. U P shall not be capable of being called up, except m 

the event and for the purposes of the company being 
wound up and thereupon that portion of its share capital shall not be capable 
of being called up except in the event and for the purposes aforesaid. 

Unlimited Liability of Directors . 

limited company may have 7°\. (0 In a Hmited company the liability 

director* with unlimited ot the directors or of any director may, if so provided 
liability. by the memorandum, be unlimited. 
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(a) In a limited company in which the liability of any director is unlimited, 
the directors of the company (if any) and the member who proposes a person for 
election or appointment to the office of director shall add to that proposal a statement 
that the liability of the person holding that office will be unlimited and the promoters 
.and officers of the company, or one of them, shall, before the person accepts the 
■office or acts therein, give him notice in writing that his liability will be unlimited. 

(3) If any director or proposer ma k es default in adding such a statement, 
or if any promoter or officer of the company makes default in giving such a notice, 
he shall be liable to a fine not exceeding one thousand rupees and shall also be liable 
for any damage which the person so elected or appointed may sustain from the 
default, but the liability of the person elected or appointed shall not be affected 
by the default. 


Special resolution of limited 
company making liability of 
■directors unlimited. 


71. (1) A limited company, if so authorised by 

its articles, may, by special resolution, alter its memo- 
randum so as to render unlimited the liability of its 
directors or of any director. 

(3) Upon the ^passing] of any such special resolution, the provisions thereof 
shall be as valid as if they had been originally contained in the memorandum. 

2 [* ******** *i 


PART IV. 


Management and Administration. 

Office and Name . 

s [72. (1) A company shall as from the day on which it begins to carry on 

Registered office of com- b y s . ine ? s ’ or 35 fr ° m ** twenty-eighth day after the date 
pany ® of its incorporation, whichever is the earlier, have a 

registered office to which all communications and 

notices may be addressed. 

(2) Notice of the situation of the registered office and of any change therein 
shall be given within twenty-eight days after the date of the incorporation of the 
company or of the change, as the case may be, to the registrar who shall record 
the same. 

(3) The inclusion in the annual return of a company of the statement as 
to the address of its registered office shall not be taken to satisfy the obligation 
imposed by this section. 

(4) If a company carries on business without complying with the require- 
ments of this section, it shall be liable to a fine not exceeding fifty rupees for every 
•day during which it so carries on business.] 


ItEGL REF. 

1 This word was subtsituted for the w ord 
,c ‘confirmation * 9 by S. 29, Act XXII of 
1936.. 

2 Certain words in snb-S. (2) and sub-S. 
(3) of S. 71 were omitted, ibid. 

8 This section was substituted by 8 . 30, 
ibid. 


Sec. 71: Amendment bt Act XXII or 
1936. — Instead of the word “confirmation” 
in the old section, the word “passing” has 
been substituted. This was consequential 
on the amendment of S. 81 (2), by which 
confirmation of any special resolution is 
rendered unnecessary. The words in the 
old Act, after “memorandum”, vie., . that 
“a copy thereof shall be embodied in or 
'annexed to every copy of the memorandum 
issued after the confirmation of the resolu- 
tion”, and also the old sub-ec (3) which 
provided a penalty for default have been 
G.C.M. — 181 


omitted by the amendment, as being no lon- 
ger necessary in view of the insertion of 
new S. 25-A in the Act. 

Sec. 72: Amendment bt Act XXII of 
1936. — This section has been substituted for 
the old one, as it was defective in that it 
did not lay down any time within which the 
registered office was to be set up or notice 
of its situation or any change of its situa- 
tion was to be given. This newly subtsi- 
tuted section makes provision for the same, 
and adopts S. 92 of the English Act. 8. 72 
is merely permissive and not imperative; 
it only provides one of several methods 
whereby a communication or notice may be 
served on a company. 1941 Rang. 339 (S. 
B. ) 5=198 I.C. 180. 

Registered office. — The object of requir- 
ing a company to have a registered office is 
to provide some definite place at which 
notices and other communications may be 
served on it. See S. 148, infra, which lay* 
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Publication of name by 73* Every limited company — 

limited company. 


(a) shall paint or affix, and keep painted or affixed, its name on 
the outside of every office or place in which its business is earned 
on, in a conspicuous position, in letters easily legible and in English characters* 
and also, if the registered office be situate in a place beyond the local limits of the 
ordinary original civil jurisdiction of a High Court, in the characters of one of the 
vernacular languages used in that place ; 

(b) shall have its name engraven in legible characters on its seal ; 

(c) shall have its name mentioned in legible English characters in all bill* 
heads and letter paper and in all notices, advertisements and other official publi- 
cations of the company, and in all bills of exchange, hundis, promissory notes, 
endoresments, cheques and orders for money or goods purporting to be signed 
by or on behalf of the company, and in all bills of parcels, invoices, receipts and 
letters of credit of the company. 


74. (1) If a limited company does not paint or affix, and keep painted or 

affixed, its name in manner directed by this Act, it 
tionof name. " P " ^> c liable to a fine not exceeding fifty rupees for 

not so painting or affixing its name, and for every day 
during which its name is not so kept painted or affixed, and every officer of the 
company, who knowingly and wilfully authorises or permits the default, shall be 
liable to the like penalty. 


(2) If any officer of a limited company, or any person on its behalf, uses 
or authorises the use of any seal purporting to be a seal of the company whereon 
its name is not so engraven as aforesaid, or issues or authorises the issue of any bill- 
head, letter paper, notice, advertisement or other offiical publication of the com- 
pany, or signs or authorises to be signed on behalf of the company any bill of 
exchange, hundi, promissory note, endorsement, cheque or order for money or 
goods, or issues or authorises to be issued any bill of parcels, invoice, receipt or 
letter of credit of the company, wherein its name is not mentioned in manner 
aforesaid, he shall be liable to a fine not exceeding five hundred rupees, and shall 
further be personally liable to the holder of any such bill of exchange, hundi, 
promissory note, cheque or order for money or goods, for the amount thereof, unless 
the same is duly paid by the company. 


down that a document may be served on a 
company by leaving it at, or sending it by 
post to the registered office of the company. 
There are also other various provisions in 
the act in relation to the registered office of 
the company, such as provisions relating to 
the beeping of the registers of members, of 
directors, and of mortgages, accounts, 
minutes of proceedings, copies of registered 
documents, etc. as also provisions relating to 
the exercise of the right of inspection by 
members of certain books and documents 
kept at the registered office. Further, the 
situation of the registered office also dies 
the domicile and also the prima fade, 
nationality of the company. It is further 
■useful with reference to the income-tax 
matters. For the change to take effect it 
is necessary that the notification should be 
jgiven to the Registrar. It is not sufficient 
that theTe is a resolution to change the re- 
gistered office of the company. 58 C. 716 
=133 1.0. 321=1931 0. 622. 

Sec. 73. — S. 73 (a) is a penal provision 
and has to be construed strictly. The sec- 


tion has nothing to do with advertising the 
whereabouts of a company or affording 
facilities to members of the public in finding 
its place of business. The words “outside 
tlic office ’ 3 cannot be construed as outside the 
X) remises or outside the compound, where 
the office is in a building with a compound. 
The requirements of the section would be 
satisfied by a board of the necessary conspi- 
euousness and legibility outside the office 
room inside the building. The fact that the 
company owns the whole premises makes 
no difference. Where an office is situated 
within a compound the law does not require 
the name of the company to be painted or 
affixed outside the compound as well as out- 
side the office. I.L.B. (1941) Bom. 186= 
43 Bom.L.R. 105=1941 Bom. 97. As to- 
the liability of company on a promissory 
note executed by a secretary signing it in his 
own name on a paper printed with the name 
or the company and bearing a stamp impres- 
sion of the company, see 1923 B. 29=24- 
Bom.L.B. 355=67 1.0. 941. 
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75. (1) Where any notice, advertisement or other official publication of 
„ . t . . . a company contains a statement of the amount of the 

w^L “b^ribS l and S pli“ authorised capital of the company, such notice, adver- 
up c apital. P tisement or other official publication shall also contain 

a statement in an equally prominent position and in 
equally conspicuous characters of the amount of the capital which has been sub- 
scribed and the amount paid up. 


(2) Any company which makes default in complying with the requirements 
of this section and every officer of the company who is knowingly a party to the 
default shall be liable to a fine not exceeding one thousand rupees. 

Meetings and Proceedings . 

1 [76. (i) A general meeting of every company shall be held within eighteen 

months from the date of its incorporation and thereafter 
Annual general meeting. once at least in every calendar year and not more thsm 

fifteen months after the holding of the last preceding 

general meeting. 

(2) If default is made in holding a meeting in accordance with the pro- 


LEG. BEE. 

1 This seetion was substituted by 8 . 31 of 
Act XXII of 1936. 


Sec. 76: Amendment by Act XXII op 
3936. — This section has been substituted for 
the old one, so as to adopt the language of 
8. 112 of the English Act. Further, with a 
view to make provision in respect of com- 
panies which may be incorporated towards 
the end of a year, a definite time limit has 
been, fixed for the first annual meeting, as in 
the case of the annual list and summary. 
[Vide S. 32 (1), supra.] 8. 76 (1) de- 
mands that there sahll be a general meeting 
held once at least in every year, i.e-, one 
separate and distinct meeting every year. 
It does not mean that the same meeting can 
go on for several years being held once in 
each year. Where a meeting called and 
held on a day in one year is adjourned to a 
date in the next year and held on that date, 
the meeting held on the latter date is not a 
different meeting from that which began on 
the former date; it is the same meeting and 
does not satisfy the requirements of 8. 76. 
4ti L.W. 635=1938 Mad. 640=(1938) 1 M. 
L.J. 856. 

Object op general meeting. — A general 
meeting should be held once at least in 
every year. Buies relating to the proceed- 
ings of general meeting and as regards vot- 
ing are contained in Br. 49 to 67 of Table 
A of Seh. I of the Act* The members of a 
company or corporation, public or private, 
can do no corporate act of a constituent 
character, such, as must be done at a general 
meeting of all the members or of a quorum 
of them, unless the meeting is duly assem- 
bled, in conformity with the law of its 
organization. It has been well-said that the 
act of a majority of the corporation does 
not bind the minority if it has not been ex- 
pressed in the form pointed out by law, 
and accordingly that the act of a majority, 
expressed elsewhere than at a meeting of 


the shareholders, is not binding on the com- 
pany, as where the assent of each on© is 
given separately and at different times. The 
reason is that each member has the right of 
consultation with the others, and that the 
minority have the right to be heard. In the 
line of authority establishing the foregoing 
principles, no break has been discovered, al- 
though it should be added that an election 
or other proceeding had at a meeting irregu- 
larly assembled may be valid if ad attend 
and act or assent. Sub-section (3) enables 
the member of a company where there has 
been default in summoning a general meet- 
ing, to apply to the Court to direct th e call- 
ing of the meeting. The order made by the 
Court, has, however, not the effect of excus- 
ing the persons liable for default in sum- 
moning a general meeting. 61 0. 408=151 
I.C. 693=1934 C. 624. See also S. 79 (3) 
introduced by the Amending Act XXTT 0 f 


General Meeting — Where according 
to a requisition of certain shareholders an 
extraordinary meeting was held, it was held 
that such a meeting cannot be a “general 
meeting 1 9 within the meaning of this section 
25 Bom.L.B. 224=72 I.C. 349=1923 B 
194. But see 54 I.C. 494=21 Cr.L.J. 94 ! 

“Knowingly and Wilfully”-—#^ notes 
™kr 8. 32, supra; see also 21 C.W.N. 
840—38 I.C. 437. The petitioner who was 
one of the managing directors of a company 
was charged and convicted under 8. 76 (2). 
The evidence did not justify the conclusion 
that he was knowingly and wilfully a party 
to the default under 8. 76 (1). j E e ld, that 
he could not be convicted under 8. 76 (2) 
53 L.W. 680= (1941) 1 M.L.J. 702* 
Before an ordinary director of a company 
can be convicted of an offence under 8. 76 
(2) there must be evidence to show that he 
was knowingly and wilfully a party to the 
default under 8 . 76 (2). 1941 M.W.N. 
959 • 

Ss. 76 (8) A2TO 131— Scope— Dbc** nr 
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visions of this section, the company and every director or manager of the company 
who is knowingly and wilfully a party to the default shall be liable to a fine not 
•exceeding five hundred rupees. 

(3) If default is made as aforesaid, the Court may, on the application of any 
member of the company, call or direct the calling of a general meeting of the 
company.] 

1 [77 > (1) Every company limited by shares and every company limited by 

guarantee and having a share capital shall, within a 
Annu al general meeting. period of not less than one month nor more than six 

months from the date at which the company is entitled 
to commence business, hold a general meeting of the members of the company, 
which shall be called the statutory meeting. 

(2) The directors shall, at least twenty-one days before the day on which 
the meeting is held, forward a report (in this Act referred to as the statutory report) 
certified as required by this section to every member of the company. 

(3) The statutory report shall be certified by not less than two directors 
of the company or by the chairman of the directors if authorised in this behalf by 
the directors and shall state — 

(<3) the total number of shares allotted, distinguishing shares allotted as 
fully or partly paid up otherwise than in cash and stating in the case of shares partly 
paid up the extent to which they are so paid up, and in either case the consideration 
for which they have been allotted ; 

(b) the total amount of cash received by the company in respect of all the 
shares allotted, distinguished as aforesaid ; 

(c) an abstract of the receipts of the company and of the payments made 
thereout up to a date within seven days of the date of the report, exhibiting under 
distinctive headings the receipts of the company from shares and debentures and 
other sources, the payments made thereout, and particulars concerning the balance 
remaining in hand, and an account or estimate of the preliminary expenses of the 
company showing separately any commission or discount paid on the issue or sale 
of shares ; 

(d) the names, addresses and descriptions of the directors, auditors, managing 
agents and managers, if any, and secretary of the company and the changes, if any, 
which have occurred since the date of the incorporation ; 


LEG-. REF. 

l This section was substituted by 3 . 32 of 
Act XXII of 1936. 

HOLDING GENERAL BODY MEETING AND LAYING 
BALANCE SHEET — CONDONATION BY REGISTRAR. 
— Where the Registrar of joint stock com- 
panies condones the delay on the part of the 
directors of a company in holding a general 
body meeting, and thereby condones the 
delay in filing a balance sheet before the 
•general body at its meeting, the directors 
cannot be convicted under Ss. 76 (2) and 
.131. Quaere, whether the Registrar can 
'Condone the delay in holding a general meet- 
ing. 53 L.W. 660=1941 Mad. 504= 
(1941) 1 M-L.J. 419. Quaere . — It is very 
doubtful if a meeting valid under the sub- 
stantive law could be invalidated by an 
article of association. 190 I.G. 551= 
1940 Sind 87. In case of calling of a meet- 
ing on requisition, there is no presumption 
in law that the requisition is received on the 
date it bears. 190 I. C. 551=1940 Sind 87. 

Seo. 77: Amendment by Act XX.TT op 
.1936. — The present? section has been substi- 


tuted in the place of the old one. Under 
the old section, the obligation to hold a 
statutory general meeting was only upon the 
company limited by shares, and the present 
section imposes the obligation also npon 
f ‘ companies limited by guarantee and having 
a share capital”. In sub-S. (6) of the old 
section no provisions was made for penalty 
in respect of a company not holding the 
statutory general meeting in time. This 
was possibly due to an inadvertent omission. 
All these defects have been remedied by the 
present section. Further, additional re- 
quirements to what were contained in the 
old Act have been provided for in clauses 
C«)» (<*), (/) and (ff), to sub-S. 

(3) of the present section. Provision has 
also been introduced in this section, autho- 
rising certification of the report by the 
Chairman of the Directors. This section 
has adopted the law in S. 113 of the 
English Act, with some modifications as to 
the times and periods fixed therein. 

* ‘ Knowingly and wilfully 3 9 — “Permits 
the default”. — (See notes under S. 32, 
supra) . An offence punishable under the 
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(e) the particulars of any contract, the modification of which is to be sub- 
mitted to the meeting for its approval, together with the particulars of the modifi- 
cation or proposed modification ; 

(f) the extent to which underwriting contracts, if any, have been carried 

out ; 

(f) the arrears, if any, due on calls from directors, managing agents and 
managers ; and 

(g) the particulars of any commission or brokerage paid or to be paid in 
connection with the issue or sale of shares to any director, managing agent or 
manager or a partner of the managing agent if the managing agent is a firm or if 
the mnaging agent is a private company a director thereof. 

(4) The statutory report shall, so far as it relates to the shares allotted by 
the company, and to the cash received in respect of such shares and to the receipts 
and payments of the company, be certified as correct by the auditors of the company. 

(5) The directors shall cause a copy of the statutory report certified as 
required by this section to be delivered to the registrar for registration forthwith 
after the sending thereof to the members of the company. 

(6) The directors shall cause a list showing the names, descriptions and 
addresses of the members of the company, and the number of shares held by them 
respectively, to be produced at the commencement of the meeting, and to re m ai n 
open and accessible to any member of the company during the continuance of the 
meeting. 

(7) The members of the company present at the meeting shall be at liberty 
to discuss any matter relating to the formation of the company or arising out of the 
statutory report, whether previous notice has been given or not, but no resolution 
of which notice has not been given in accordance with the articles may be passed. 

(8) The meeting may adjourn from time to time, and at any adjourned 
meeting any resolution of which notice has been given in accordance with the 
articles, either before or subsequently to the former meeting, may be passed, and the 
adjourned meeting shall have the same powers as an original meeting. 

(9) If a petition is presented to the Court in manner provided by Part V 
for winding up the company on the ground of default in filing the statutory report 
or in holding the statutory meeting, the Court may, instead of directing that the 
company be wound up, give directions for the statutory report to be filed or a meeting 
to be held, or make such other order as may be just. 

(10) In the event of any default in complying with the porvisions of this 
section every director of the company who is guilty of or who knowingly and wilfully 
authorises or permits the default shall be liable to a fine not exceeding five hundred 
rupees. 

(11) This section shall not apply to a private company.] 


78. (1) Notwithstanding anything in the articles, the directors of a company 
Calling of extraordinary whic . h - h . as a s . hare c . a P it2 4 shaU ’ on *¥ requisition of 


general meeting 0 x 1 requisition. 


the holders of not less than one-tenth of the issued 


share capital of the company upon which all calls or 
other sums then due have been paid, forthwith proceed' to call an extraordinary 
general meeting of the company. 


old Act but omitted to be so punished 
cannot be dealt 'with after the repeal of the 
Act. See 41 1.0. 1008=18 Cr.L.J. 896= 
31 P.R. 1917 (Or.). 

Sec. 78: Amedment by Act XXTT or 
1936. — (i) Sub-S. (4) of the old Act has 
been omitted, consequential on the amend- 
ment of S. 81 (2), which has rendered the 
subsequent confinnattion of any resolution 
unnecessary, and the old sub-section (5) has 
been re-numbered as sub-S. (4) in the 
present section, (it) Sub-S. (5) has been 


newly inserted, on the lines of S. 114 (1) 
of the English Act. There was no provi- 
sion in the old Act; corresponding to this 
sub-section. It was considered unreason- 
able to make the requisitionists incur ex- 
penditure and for the directors to go free 
where they fail to convene the meeting- 
Suitable provision has been made in thia 
sub-section both for recompensing the 
requisitionists and penalising the defaulting 
directors, without any loss to the company 
itself. 
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(a) The requisition must state the objects of the meeting, and must be 
signed by the requisitionists and deposited at the registered office of the company* 
and may consist of several documents in like form, each signed by one or more 
requisitionists. 

( 3 ) If the directors do not proceed ■within twenty-one days from the date 
of the requisition being so deposited to cause a meeting to be called, the requisitionists, 
or a . majority of them in value, may themselves call the meeting, but in either 
case any meeting so called shall be held within three months from the date of the 
-deposit of the requisition. 

*[ ( 4 ) Any meeting called under this section by the requisitionists shall be 
called in the same manner as nearly as possible, as that in which meetings are to 
be called by directors. 

1 [ ( 5 ) Any reasonable expenses incurred by the requisitionists by reason 
of the failure of the directors duly to convene a meeting shall be repaid to the requi- 
sitionists by the company, and any sum so repaid shall be retained by the company 
out of any sums due or to become due from the company by way of fees or other 
remuneration for their services to such of the directors as were in default. 

2 [79- (0 The following provisions shall have effect with respect to meetings 
of a company other than a private company not being 
** t0 mectin gs a subsidiary of a public company and the procedure 
mu ■ vo-.cs. thereat, notwithstanding any provision made in the 

articles of the company in this behalf : — 


XrEG. REF. 

1 Sub-S. (4) was omitted, original sub-S. 
{5) was re-numbered as (4) and sub-S. (5) 
added by S. 33 of Act XXII of 1936. 

a This section was substituted by S . 34, 
ibid. 


It is true that a shareholder is en- 
titled to be given adequate information as 
to the business to be transacted, as S. 78 in 
fact requires; but, it cannot be held that 
unless the notice of the meeting recites all 
facts necessary to meet every technical 
objection which may be raised to its vali- 
dity, the meeting held in pursuance of such 
notice must be invalid. 190 1.0. 551= 
1940 Sind 87. Notice of an extraordinary 
general meeting of the shareholders of a 
company must disclose all facts necessary 
to enable the shareholders to determine in 
his own interest whether or not he ought to 
attend the meeting. The pecuniary interest 
of a director in the matter of a special reso- 
lution to be proposed at the meeting is a 
material fact for this purpose. 43 Mys. 
H.C.R. 396=16 Mys.L.J. 448. See also 
52 L.W. 751=1941 Mad. 354= (1940) 2 

M.L.J. 721. Order of Court for winding 
up based on opinion of majority of share- 
holders in the absence of any resolution is 
bad. 49 C. 399=69 I.C. 241. 

Sec. 79: Amendment by Act xxtt of 
1936. — This section has been substituted for 
the old S. 79 ; and this is based on 8. 115 of 
the English Act, with several substantial 
modifications. The procedure to he adopted 
at meetings of the shareholders of a com- 
pany is generally laid down in the Articles 
of Association of the company, and the pro- 
visions of old 8. 79 were applicable only 
in cases where the*e were no provisions in 


the Articles regarding the same- This is 
also the English law, and S. 115 of the 
English Act allows of its provisions being 
overridden by the provisions made in the 
articles of the company. But in the present 
section, certain provisions such as those 
governing the notice to be given for special 
resolution, the manner of service of notices, 
the number of members entitled to demand 
a poll, and the form of proxy instruments 
have been made incapable of being varied 
by the articles of the company. Further, 
this section contains a specific provision that 
agenda must accompany the notice of a 
general meeting. There has been a practice 
not uncommon, in the case of several com- 
panies to deny to shareholders duly brought 
on the register the full exercise of their 
rights as shareholders until after a specified 
period; and Cl. (e) of sub-8. (1) of this 
section puts an end to that practice. 

Suit to exercise vote. — Any shareholder 
is entitled to institute a suit to enforce his 
right to exercise his vote. 61 M.L.J. 724 
1=1932 M. 100. No matter where the meet- 
ing is held or how defectively the members 
are notified, the proceedings will bind all 
who appear at the meeting and participate 
in it without dissent. But if a single mem- 
ber having the right to be present and vote, 
is not notified in the prescribed manner, and 
is absent or refuses to consent to the pro- 
ceedings held at the meeting, its proceed- 
ings will be illegal and void. But a share- 
holder actually knowing about the business 
to be transacted at a meeting cannot com- 
plain of insufficieacy of notice. 52 B. 571 
=55 697=1928 B.O, 180=55 I.A. 

274 (P.C.). The omission to mention any 
secret arrangement is a* serious defect in 
the notice* But if any omission was due 
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(1 a ] ) a meeting of a company other than a meeting for the passing of a special 
resolution may be called by not less than fourteen days’ notice in writing ; but 
with the consent of all the members entitled to receive notice of some particular 
meeting that meeting may be convened by such shorter notice and in such manner 
as those members may think fit ; 

(b) notice of the meeting of a company with a statement of the business to 
be transacted at the meeting shall be served on every member in the manner in 
which notices are required to be served by Table A and for the purpose of this 
clause the expression c Table A 9 means that table as for the time being in force ; 
but the accidental omission to give notice to, or the non-receipt of notice by, any 
member shall not invalidate the proceedings at any meeting ; 

(c) five members present in person or by proxy, or the chairman of the 
meeting, or any member or members holding not less than one-tenth of the issued 
capital which carries voting rights shall be entitled to demand a poll : Provided 
that in the case of a private company if not more than seven members are personally 
present, one member, and if more than seven members are personally present, 
two members shall be entitled to demand a poll ; 

(d) an instrument appointing a proxy, if in the form set out in regulation 67 
of Table A, shall not be questioned on the ground that it fails to comply with 
any special requirements specified for such instruments by the articles ; and 

(e) any shareholder whose name is entered in the register of shareholders of 
the company shall enjoy the same rights and be subject to the same liabilities as 
all other shareholders of the same class. 

(2) The following provisions shal l have effect in so far as the articles of the 
company do not make other provision in that behalf : — 

(a) two or more members holding not less than one-tenth of the total share 
capital paid up, or, if the company has not a share capital, not less than five per cent, 
in number of the members of the company may call a meeting ; 

(b) in the case of a private company two members and in the case of any 
other company five members personally present shall be a quorum ; 

(c) any member elected by the members present at a meeting may be chair- 
man thereof ; 


to a Iona fide, mistake, Courts will take a 
liberal view of the matter and will not up- 
set all the proceedings on that ground Only. 
26 Bom.L.R. 987=1925 B. 49. 

Proxy. — The Court can under S. 153 
■settle a form of proxy, and any substantial 
failure to comply with the Courts’ directions 
in that respect would invalidate the proxy. 
30 Bom.L.R. 197=1928 B. 80. Unstamped 
proxies, proxies given by the company in 
favour of its director, and proxies given by 
persons who were debtors to the company 
are invalid. 1928 B. 80. But undated 
proxies, proxy signed by the shareholder 
within time, although he has signed another 
proxy out of time, and voting made by 
proxy in the presence of the member entitled 
to vote are void. 1928 B. 80. "Where 
votes on the amendments proposed were 
given in person, while the votes on the 
substantive proposition were given by 
proxies in a meeting of the company held 
for changing its memorandum, it was held 
that such votes were valid. 1928 B. 80. 

Where an amendment to a resolution, moved 
at an ordinary meeting of the company, is 


wrongly ruled out of order by the Chai r man 
of the meeting, and the original resolution 
without amendment is lost, the proper course 
is to treat all the proceedings subsequent to 
the moving of the resolution as invalid and 
to direct a general meeting to be convened 
for the purpose of considering the resolu- 
tion afresh. The refusal by the chairman 
to put the amendment to the meeting invali- 
dates the proceedings. 47 Bom.L.R. 428 
=A.I.R. 1945 Bom. 475. Amendments to 
a resolution moved at a meeting must, as a 
general rule, be germane to file subject* 
matter of the proposition, and secondly, they 
must not, in substance, be a direct negative 
of the proposition moved. Where, at an ordi- 
nary meeting of a company, a motion is sub- 
mitted that the report of the committee and 
the accounts be received and adopted, an 
amendment to the effect that the report and 
accounts be received but not adopted and that 
a committee be appointed to look into them 
and report cannot be said to be a direct 
negative of the resolution moved, and must 
be held to be iu order. 47 Bom.L.R. 28= 
1945 Bom. 475. 
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(d) in the case of a company originally having a chare capital, every member 
shall have one vote in respect of each share or each hundred rupees of stock held 
*by him, and in any other case every member shall have one vote ; 

{e) on a poll votes may be given either personally or by proxy ; 

(/) the instrument appointing a proxy shall be in writing under the hand 
of the appointer or of his attorney duly authorised in writing, or if the appointer 
is a corporation, either under seal or under the hand of an officer or an attorney,, 
duly authorised ; and 

(g) a proxy must be a member of the company. 

(3) If for any reason it is impracticable to call a meeting of a company in 
any manner in which meetings of that company may be called or to conduct the* 
meeting of the company an manner prescribed by the articles or this Act, the Court 
may, either of its own motion or on the application of any director of the company 
or of any member of the company who would be entitled to vote at the meeting,, 
odrer a meeting of the company to be called, held and conducted in such manner 
as the Court thinks fit, and where any such order is given may give such ancillary 
or consequential directions as it thinks expedient and any meeting called, held and 
conducted in accordance with any such order shall for all purposes be deemed to be 
a meeting of the company duly called, held and conducted.] 


80. A company which is a member of another company may, by resolution 
of the directors, authorise any of its officials or any 
other person to act as its representative at any meeting 
of th£t other company, and the person so authorised 
shall be entitled to exercise the same powers on behalf 
of the company which he represents as if he were an 
individual shareholder of that other company. 


Representation of companies 
at meetings of other com- 
panies of which they are 
members. 


81. (1) A resolution shall be an extraordinary resolution when it has been 

passed by a majority of not less than three fourths of 
■ Extraordinary and special suc h members entitled to vote as are present in person 
resolutions. or by proxy (where proxies are allowed) at a general 

meeting of which notice specifying the intention to propose the resolution as an. 
extraordinary resolution has been duly given. 


Sec. 81: Amendment by Act XXII or 
1936.— Old sub-S. (2) has been replaced 
by the present sub-S. (2) ; and some conse- 
quential amendments in sub-SB. (3. and (4) 
have been introduced. By virtue of this 
change, it is no longer necessary that say 
special resolution should be confirmed by 
a second general meeting, while it requires 
21 days* notice to be given of the meeting 
at which the special resolution is passed. 
The provision as to demand of a poll in 
sub-S . (4) previously has been omitted in 
the present Act, as the same has been 
provided fox by the amended S. 79 of the 
Act. The amendment of this section has 
been made on the lines of S. 117 of the 
English Act. 

Chairman's declaration as to votes. — 
At any meeting either for extarordinary or 
for special resolution, the declaration by 
the chairman on a show of hands that the 
resoltuion has been carried is conclusive 
evidence as to the passing of the resolution. 
The minutes of file meeting are inadmis- 
sible in evidence to show that the declaration 
of the chairman was not warranted. 30 
Bom.L.R. 598=1929 B. .38. But s^e 


I.L.R. (1938) 1 Cal 90=41 C.W.N. 1137 
=1937 Cal. 645. Amendment of articles of 
association — Failure to mention question of 
amendment in notice under S . 81 is fatal 
to the proceedings. 1940 Lah. 243. Reso- 
lution relating to question of reduction 
of capital — V alidity — Amendment of section 
after adjournment of meeting— Effect on- 
procedure. 1938 Pesh. 41=177 1.0 . 368. 

“Poll”. — The taking of a poll is not a 
meeting of the company in the strict sense 
but is a mere continuation in law, of a meet- 
ing at which a poll was directed to be taken. 
If a meeting has been adjourned to another' 
date for the taking of poll, the original 
meeting continues until the poll is taken. 61 
M.L.J . 724=1932 M. 100. 

Proxy. — Proxy must be qualified not only 
when he is is appointed but also when he acts- 
29 B. 126 (P.C.). Vote by proxy even in 
the presence of the person entitled to vote- 
is valid. 30 Bom.L.R. 197=1928 B. 80. 

Undated proxy is valid but not unstamped 
prosy, where law requires a stamp. 1928 B. 
80. As to proxies given by driectors of 
company, see 1938 B. 80. Second proxy, if 
revokes the previous one, see 1928 B. 80. 
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x [ (2) A resolution shall be a special resolution when it has been passed 
by such a majority as is required for the passing of an extraordinary resolution 
and at a general meeting of which not less than twenty-one days* notice specifying 
the intention to propose the resolution as a special resolution has been duly given : 

Provided that, if all the members entitled to attend and vote at any such 
meeting so agree, a resolution may be proposed and passed as a special resolution 
at a meeting of which less than twenty-one days 9 notice has been given.] 

(3) At any meeting at which an extraordinary resolution 2 [or a special 
resolution is submitted to be passed] a declaration of the chairman on a show of 
hands that the resolution is carried shall, unless a poll is demanded, be conclusive 
evidence of the fact without proof of the number or proportion of the votes recorded 
in favour of or against the resolution. 

(4) At any meeting at which an extraordinary resolution 2 [or a special 

resolution is submitted to be passed] a poll may be demanded 8 [ * * * 

***** 

(5) In a case where, if a poll is demanded, it may in accordance with the 
articles be taken in such manner as the chairman may direct it may, if the chairman 
so directs, be taken at the meeting at which it is demanded. 

(6) When a poll is demanded in accordance with this section, in computing 
the majority on the poll reference shall be had to the number of votes to which each, 
member is entitled by the articles of the company, 4 [or under this Act.] 

(7) For the purposes of this section notice of a meeting shall be deemed to be 
duly given at the meeting to be duly held when the notice is given and the meeting 
held in manner provided by the articles, 4 [or under this Act]. 

82. (1) A copy of every special and extraordinary resolution shall, within 

fifteen days from 5 [the passing thereof] be printed 
Registration and copies of Q r type written 6 [and duly certified under the signature 
special and extraordinary re- Q f ^ 0 f£ ccr Q f the company] and filed with the registrar 
solutIons - who shall record the same. 

(2) Where articles have been registered, a copy of every special resolution 
for the time being in force shall be embodied in or annexed to every copy of the 
articles issued after the date of the resolution. 

(3) Where articles have not been registered, a copy of every special resolution 
shall be forwarded in print to any member at his request, on payment of one rupee 
or such less sum as the company may direct. 


LEG. REF. 

1 This sub-section was substituted by S. 
35 of Act X33I of 1936. 

2 These words were substituted for tie 
words “is submitted to be passed or a special 
resolution is submitted to be passed or con- 
firmed, ’ 9 ibid. 

3 Certain words were omitted, ibid, 

4 These words were added by ibid. 

5 These words were substituted for the 
words “the confirmation of the special reso- 
lution or from the passing of the extraordi- 
nary resolution as lie case may be? 9 9 by S. 
36, ibid . 

6 These words were inserted, ibid. 


Sec. 82: Amendment by Act XXII or 
1936. — For the words “the confirmation of 
the special resolution or the passing of the 
extraordinary resolution as the case may 
J>e 99 , the words “the passing thereof 9 9 have 
C. C. M. — 182 


been substituted in sub-S. (1). This is a 
consequential change necessitated by the 
abolition of confirmation of extraordinary 
resolutions. After the words “type written* 9 ' 
the words “and duly certified under the 
signature of an officer of the company" have 
been added with the object of securing the 
correctness of the records preserved in the 
Registrar's office. Discretion of Registrar 
in refusing to record special resolution of 
company altering articles of association, *ee 
63 M.L.J. 917. There is nothing in the 
Act which prohibits the Registrar from re- 
fusing to file amendments made in the arti- 
cles of a company with a view to changing 
its nature (converting it from a private to 
a public company or from a public to a pri- 
vate company). On the contrary by rea- 
son of S. 82 the Registrar is bound to file 
them. 22 Pat. 204=24 P.L.T. 226=A.I. 
R. 1943 Pat. 278. 
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(4) If a company makes default in so filling with the registrar a # copy of a 
special or extraordinary resolution, it shall be liable to a fine not exceeding twenty 
rupees for every day during which the default continues. 

(5) If a company makes default in embodying in or annexing to a copy of 
its articles or in forwarding in print to a member when required by this section 
a copy of a special resolution, it shall be liable to a fine not exceeding ten rupees 
for each copy in respect of which default is made. 

(6) Every officer of a company who knowingly and wilfully authorises or 
permits any default by the company in complying with the requirements of this 
section shall be liable to the like penalty as is imposed by this section on the company 
for that default. 

Minutes of proceedings of 83. (1) Every company shall cause minutes of 

general meetings and of its a U proceedings of general meetings and of its directors 
ectors * to be entered in books kept for that purpose. 

(2) Any such minute, if purporting to be signed by the chairman of the 
meeting at which the proceedings were had, or by the chairman of the next succeeding 
meeting, shall be evidence of the proceedings. 

(3) Until the contrary is proved, every general meeting of the company or 
meeting of directors in respect of the proceedings whereof minutes have been so 
made shall be deemed to have been duly called and held, and all proceedings had 
thereat to have been duly had, and all appointments of directors or liquidators 
shall be deemed to be valid. 

2 [ (4) The books containing the minutes of proceedings of any general 
meeting of a company held alter the commencement of the Indian Companies 
(Amendment) Act, 1936, shall be kept at the registered office of the company and 
shall during business hours (subject to such resaonable restrictions as the company 
may by its articles or in general meeting impose so that no less than two hours in 
each day be allowed for inspection) be open to the inspection of any member without 
charge.] 

*[ (5) Any member shall at any time after seven days from the meeting be 
entitled to be furnished within seven days after he has made a request in that behalf 
to the company with a copy of any minutes referred to in sub-section (4) at a charge 
not exceeding six annas for every hundred words.] 

x [ (6) If any inspection required under sub-section (4) of this section is 
refused or if any copy required under sub-section (5) of this section is not furnished 
within the time specified in sub-section (5) the company and every officer of the 
company who is knowingly and wilfully in default shall be liable in respect of each 
offence to a fine not exceeding twenty-five rupees and to 2 [a further fine not exceed- 
ing twenty-five rupees] for every day during which the default continues.] 

x [ ( 7 ) I n the case any such refusal or default, the Court may by order 
compel an immediate inspection of the books in respect of all proceedings of general 
meetings or direct that the copies required shall be sent to the persons requiring 
them.] 

3 [Directors. 


Directors obligatory. 


83-A. 4 [ (1) Every company shall have at least 

three directors.] 


LEG. BEE. 

1 These sub-sections were added by S. 37 
of Act XXII of 1936. 

2 These words were substituted for the 
words “a further fine to twent y-five rupees” 
by S. 2 and Sch. I of Act XXXIV of 1939. 

* 8 This heading and Ss. 83-A and 83-B were 
inserted by S. 2 of Act XI of 1914. 

4 This sub-section was substituted by S . 
38 of Act XXII of 1936. 


Sec. 83: Amendment by Act XXII op 
1936. — Sub-Ss. (4) to (7) have been newly 


introduced by the amendment; and it has 
been done with a view to bring the law 
in accordance with S. 121 of the English 
Act. A period of 7 days from the meeting 
for the perparation of the minutes has been 
provided for in this section, since this task 
is sometimes entrusted to solicitors or others 
and is not always completed without some 
delay. The words “ knowingly and wilfully” 
have been inserted to ensure that uninten- 
tional default is not to be penalised. 

Sec. 83-A: Amendment by Act XXJ I 
op 1936. — (i) The amendment increases the 
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(2) This section shall not apply to a private company 1 [except a private 
-company being a subsidiary company of a public company.] 

2 [83-B. (i)] In default of and subject to any regu- 
Appointment of directors. lations in the articles of a company other than a private 

company — 

(i) the subscribers of the memorandum shall be deemed to be the directors 
-of the company until the first directors shall have been appointed ; 

(ii) the directors of the company shall be appointed by the members in 
general meeting ; and 

(iii) any casual vacancy occurring among the directors may be filled up by 
the directors, but the person so appointed shall be subject to retirement at the 
same time as if he had become a director on the day on which the director in whose 
place he is appointed was last appointed a director.}- 

8 [ (2) Notwithstanding anything contained in the articles of a company 
•other than a private company not less than two-thirds of the whole number of 
•directors shall be persons whose period of office is liable to determination at any 
time by retirement of directors in rotation : 

Provided that nothing herein contained shall apply to a company incor- 
porated before the commencement of the Indian Companies (Amendment) Act, 
1936, where by virtue of the articles of the company the number of directors whose 
period of office is liable to determination at any time by retirement of directors in 
rotation falls below the two-thirds proportion mentioned in this section.] 


LEG. REF. 

1 These words were added by S . 38 of 
Act XXH of 1936. 

2 8. 83-B was re-numbered as snb-S. (1) 
■of that section and sub-S. (2) was added !;y 
S. 39, ibid. 

s 8. 83-B was re-numbered as sub-S. (1) 
of that section and sub-S. (2) was added 
ibid . 


minimum number of directors from two to 
tnree iu the case of companies registered 
after u*e amendment comes into operation. 
(«/ The amendment of Bub-S. (*3) de- 
prives the benefit of the exception in the 
ca<«(* of private companies which are sub- 
sidiary companies of a public company. 
The amending Act of 1936 introduces a 
distinction between 'private companies’ and 
"private companies which are subsidiaries of 
public companies”; and the exemption 
accorded to the former by certain provi- 
sions of the Act, e-ff; Ss. 83-A, 86-D, 87-0, 
87-D, 91-B (3), 91-D and sub-Ss. 141 (1) 
and 144 (5), is made not applicable to the 
-case of the latter class of companies. A 
'iii'ector or n managing director is in no way 
a servant of the company; he is the agent 
of the company for carrying on its business. 
43 P.L.R. 019=1941 Comp.C. 301. 

Sec. 83-B: Amendment by Act XXII 
of 1936. — Sub-S. (2) has been newly 
inserted by the amending Act, with a view 
to secure greater independence to the direc- 
tors. It lays down that not less than two- 
thirds of the whole number of directors 
shall be persons whose period of office is 
liable to determination at any time by retire- 
ment of directors in rotation. There is a 
proviso with reference to companies incorpo- 
rated before the commencement of this 


amending Act. This section is to be read 
in conjunction with the amended S. 17 (2) 
which by ’making the provisions of Art. 78 
of Table A applicable to all companies secures 
that all first directors of a company must 
retire at the first ordinary meeting of the 
company. 

Sec. 83-B, Cl. (1). — Casual vacancy in 
this section means any vacancy occurring by 
death, resignation of bankruptcy, and not 
by efflux of time. 61 M.L.J. 724=34 Ii. 
W. 746=1932 M. 100. Articles of Asso- 
ciation — Provision for automatic re-election 
of directors — Construction — Applicability to 
co-opted directors. See I.L.R. (1940) 1 Cal. 
560. The articles of association of a com- 
pany provided that a person elected by the 
directors as a director ean hold office till 
the next general meeting and that the person 
elected at the general meeting can hold office 
for three years. A candidate failed to get 
hmiself elected at the general meeting. It 
was held that it did not in any way detract 
from the authority of the directors to co- 
opt that failed candidate for the limited 
time which would expire on the date of the 
next general meeting. 55 A. 399=1933 A. 
-■.J. 290=1933 A. 344. One of the arti- 
cles of association of a company provided as 
follows: "The directors shall have power 
at any time, and from time to time, to ap- 
point any other qualified person to be a 
director, either to fill a vacancy or as an 
addition to the Board, but so that the total 
number of directors shall not at any time 
exceed the maxifiium number fixed by Art* 
98., and any person so appointed shall re- 
tain Ms office only until the next following 
ordinary meeting, and shall then be eligible 
for re-election”. Held, that the ordinary 
power of the company in general meeting 
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84. (1) A person shall not be capable of being appointed director of a company 

t> 1 * j ■ . . by the articles, and shall not be named as a director 

or advertisement ofdirector. or proposed director of a company in any prospectus 

issued by or on behalf of the company or in relation to 
any intended company or in any statement in lieu of prospectus filed by or on 
behalf of a company, unless, before the registration of the articles or the publication 
of the prospectus, or the filing of the statement in lieu of prospectus, as the case 
may be, he has by himself or by his agent authorised in writing — 

(i) signed and filed with the registrar a consent in writing to act as such 
director ; and 


(ii) save in the case of 1 [companies] not having a share capital, either 
signed the memorandum for a number of shares not less than his qualification (if 
any) 2 [or taken from the company and paid or agreed to pay for Ins qualification 
shares] or signed and filed with the registrar a contract in writing to take from the 
company and pay for his qualification shares (if any) s [or made and filed with the 
registrar an affidavit to the effect that a number of shares, not less than his quali- 
fication (if any), are registered in his name.] 

(2) On the application for registration of the memorandum and articles 
4 [, if any,] of a company the applicant shall file with the registrar a list of the persons, 
who have consented to be directors of the company, and, if this list contains the 
name of. any person who ha£ not so consented, the applicant shall be liable to a 
fine not exceeding five hundred rupees. 

(3) This section shall not apply to a private company 4 [or a company 
which was a private company before coming a public company] not to a prospectus 
issued by or on behalf of a company after the expiration of one year from the date 
at which the company is entitled to commence business. 

85. (1) Without prejudice to the restrictions imposed by section 84, it shall 

be the duty of every director who is by the articles 
^ ^ * required to hold a specified share qualification, and 

who is not already qualified, to obtain his qualification within two months after 
his appointment, or such shorter time as may be fixed by the articles. 


6* 


6 [ (2) ] If, after the expiration of the said period or shorter time, any un- 
qualified person acts as a director of the company, he shall be liable to a fine not 
exceeding fifty rupees for every day between the expiration of the said period or shor- 
ter time and the last day on which it is proved that he acted as a director. 

86* The acts of a director shall be valid notwithstanding any defect that 


LEG. EEF. 

1 This word was substituted for the words 
“a company limited by guarantee and” by 
S. 40 of Act XXII of 1936. 

2 These words were inserted, ibid. 

3 These words were added, ibid. 

4 These words were inserted, ibid. 

5 The original sub-S. (2) of S. 85 was 
omitted and sub-S. (3) was re-numbered (2) 
by S. 41, ibid. 


to appoint additional directors had not been 
excluded by the articles of association. 190 
I.C. 551=1940 Sind 87. 

Sec. 84: Amendments by Act XXII op 
1936. — (<) These changes made byActXXII 
of 1936, slightly widen the application of the 
section. The exception contained therein 
has been made applicable not only to com- 
panies limited by guarantee and not having 
a share capital, but to all companies not hav- 
ing a share capital. The amendment brings 


the provisions of S. 84 (1) into accord 
with S. 140 (1) of the English Act. (if) 
In sub-section (2), after the word ‘articles' 
the words ‘if any* have been inserted, with 
a view to make it applicable to companies 
which have no separate articles of associa- 
tion of their own bnt adopt Table A. (m) : 
The amendment introduced in sub-section 
(3), vie., the insertion of the words ‘ox a 

company public company* was 

for the purpose of making the section in- 
applicable to companies which began as pri- 
vate companies. 

Sec. 85: Amendment by Act xxtt op 
1936. — The original sub-clause (2) in this 
section was omitted here, and the same has 
been inserted as cl. (a) of S. 86-1. 

Sec. 86: Articles op Association. — A 
director invalidly appointed cannot bind the 
shareholders unless so provided in the arti- 
cles of association. 1927 L. 79=109 I.C- 
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may afterwards be discovered in his appointment or 
Validity of acts of directors, qualification : Provided that nothing in this section 

shall be deemed to give validity to acts done by a 
.director after the appointment of such director has been shown to be invalid. 


•662. See also 36 A. 412=25 1.0. 210—12 
A.L.J. 667. 

KnowiiEDOb op Directors, if knowledge 
op company. — Though generally the know- 
ledge of the directors is not necessarily the 
knowledge of the company, still if it is the 
duty of the director to disclose his know- 
ledge to the company, then that knowledge 
may be attributed to the company . 33 Bom. 
L.B. 184. 

Bona fide Acts op Directors. — As bet- 
ween a company and third persons the direc- 
tors de facto are directors d& far#. 13 
Bom.L.B. 162=10 I.C. 748. Acts done 
bona fide by a manager or director as valid 
in spite of a defect in the appointment not 
only between the company and outsiders but 
also between the company and its members. 
46 P.B. 1911=10 I.O. 515. The Board 
of management of a Company granted a 
.gratuity to an ex-seer etary, although the 
Gratuity Buies of the Company did not per- 
mit such a grant- The Board of Manage- 
ment, on exception being taken to the grant 
by the Deputy Eegistrar of Co-operative 
Societies, amended the by-laws so as to per- 
mit the grant, and they placed the matter 
before the General Body. The latter passed 
a resolution at a meeting sanctioning the 
payment of gartuity. Eeld, that the matter 
only related to the administration and inter- 
nal management of the affairs of the com- 
pany and so long as the General Body acted 
within the amhit of the Articles of Associa- 
tion, any act done by them in regard to the 
management of the Company would be mtra 
vires and not ultra vires; (2) that though 
the Board of management was delegated 
the power to frame by-laws, that did not 
take away the power of the General Body 
to sanction any payment of gratuity in ex- 
ceptional cases not provided for by the by- 
laws as framed by the Board of manage- 
ment. This power always vested in the 
General Body and could not be taken away 
by the mere fact of delegation. 62 L.W. 
417=1940 Mad. 928= (1940) 2 M.L.J. 488. 
The assets of the company are entrusted to 
the directors to be applied to certain defined 
objects and they are responsbile as for a 
breach of trust if they apply them to other 
objects. 168 I.O. 786=1937 Pat. 293. 
The assets of a company cannot be disposed 
of by a resolution of the Directors only. 
They can only be disposed of after the reso- 
lution of the shareholders passed at a special 
meeting called for the purpose of winding 
up the company and disposing of its assets. 
A resolution passed by the Board of Direc- 
tors of a company, authorizing one of their 
members to sell the assets of the company 


for satisfaction of its debts is ultra vires 
and a transfer of property effected in pur- 
suance of such resolution is ineffectual to 
pass any title to the transferee, more so 
when the formalities in respect of the deed 
of transfer provided by the Articles of Asso- 
ciation of the company have not been ob- 
served and the tamsfer has been effected 
not by the Director so authorized but by his 
agent whose authority to act for the com- 
pany is not proved. 1938 Bang. 447; 
(1941) 1 M.L.J. 98 (P.O.). There is a 
contravention of S. 86 (d) when the Board 
of Directors of a company sanction a loan to 
a director ; and if the attention of the direc- 
tors is drawn to this it is their duty to see 
that the illegality is terminated. Failure to 
rectify the same is an offence. 55 L.W. 232 
=1942 M.W.N. 296=A.I.B. 1942 Mad. 
452 (1)=(1942) 1 M.L.J. 520. 

Act of directors ultra vires — Batifioa- 

TION BY SHAREHOLDERS — TaUDITY. — To Ten- 
der valid an act of the directors of a com- 
pany which is ultra vires the acquiescence of 
the shareholders must be of the same ex- 
tent as the consent which would have given 
validity from the first, vis., the acquiescence of 
of each and every member of the company. 
Of course, this acquiescence cannot be pre- 
sumed unless knowledge of the transaction 
can be brought home to every one of the 
remaining shareholders. By knowledge of 
the transaction is clearly meant knowledge 
of the invalidity of the transaction. There 
can be no ratification without an intention 
to ratify, and there can be no intention to 
raitfy an illegal act without knowledge of 
the illegality. [(1869) 3 H.L. 171, FolL; 
(1877) 2 A.O. 366 Bel. on.] 1938 P.O. 
284 (P.C.). 

Allotment of shares. — Persons on whom 
no notice of allotment is served cannot be 
put on the list of contributories at the time 
of liquidation. 36 A. 412=25 I.O. 210=3 
12 A.L.J. 667. But the first directors are 
bound to see if the allotment is made in 
their names, and they cannot avoid their 
liability to pay for the shares by pleading 
their own default or negligence in not mak- 
ing the allotment of shares to themselves. 
149 I.C. 869=1934 S. 39. 

Forfeiture of shares. — Where the direc- 
tors had acted intra vires and bona fide, the 
official liquidator cannot take advantage of 
any irregularity in the procedure of the 
directors in forfeiting the shares. 109 I. 
C. 662=192 9 L. 70. But where the memo- 
randum of association gave no power to the 
directors to forfeit shares, a compromise by 
directors of unpaid calls under the guise of 
forfeiture would be ultra vires and invalid. 
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X [86-A. (i) If any person being an undischarged insolvent acts as director 

. or m anaging agent or m an ager of any company, he 

Intelligibility of bankrupt shall be liable to imprisonment for a term not exceeding 

two years or to a fine not exceeding one thousand rupees 

or to both. 


LEG. KEF. 

i T his s ection was inserted by S. 42 of 
Act XXU of 1936. 

and the members of the company would not 
be bound by such acts, though beneficial to 
the company unless expressly ratified by all 
the shareholders. 54 B. 178=32 Bom.L. 
B. 87=1930 B. 267. As to forfeiture of 
shares, see also 45 C.W.N. 1075; 1940 M. 
W.N. 553=1940 Mad. 873; 1938 P.C. 284 
=43 C.W.N. 205=(1939) 1 M.L.J. 98 
(P.O.) . 

Suit piled by de facto Director. — Al- 
though the appointment of a person as direc- 
tor was irregular from the outset, if he has 
continued to act as such in good faith, he is 
to be deemed a de facto director, . and the 
signing by him of any plaint will be validat- 
ed under S. 86 of the Act. In a suit in- 
stituted by him, the mere raising of a doubt 
as to the validity of his appointment is not 
enough to “show*’ in the words of the pro- 
viso to the section that his appointment was 
invalid. Where the question as to the vali- 
dity of the appointment has been raised in 
proceedings before a Court, the appointment 
cannot be considered to be shown to be 
invalid until the Court has come to a defi- 
nite decision on the subject. Where this 
question was remitted by the appellate 
Court for a finding, and the lower CouTfc 
recorded a finding against the validity of the 
appointment, even then it cannot be said 
that it is “shown” to be invalid within the 
meaning of the proviso to S. 86; unless and 
until the appellate Court passes a definite 
decision on the point. Hence any act that 
may have been done by such a director since 
the raising of the question in any proceed- 
ing as to the invalidity of his appointment, 
and till the definite decision of the same 
by the Court, cannot be deemed to be in- 
valid. 9 B. 56=134 I.C. 737=1931 R. 139. 
When the question of the competency of 
the director to sign and verify a plaint is 
raised in defence, the Court cannot shut out 
evidence of facts or questions in cross-exa- 
mination which may throw light on the 
point as to whether the signing of the plaint 
in the suit was or was not made after the 
directors’ appointment had been shown to 
be invalid. 130 I.C. 843=1931 R. 54. 

Law of oltjbs and associations — Expul- 
sion OF MEMBER BY S TEWARDS — ObSERVAN CE 

of Rules of Natural Justice. — I n consi- 
dering whether natural justice has been ob- 
served by a domestic tribunal in arriving at a 
decision one of the factors to be considered 


is whether the body which decided the ques- 
tion were actuated by malice or some impro- 
per motives. In considering such a question 
the subsequent conduct of those concerned 
may be most material when there is a ques- 
tion of malice, everything relative to the mat- 
ters in question even down to the very con- 
duct of the defendant (the domestic tribu- 
nal) at the trial, may be material. Evidence 
of events subsequent to the decision of the 
domestic tribunal may be considered. 47 
Bom.L.R. 916. Where the rules of racing 
framed by a Club do not prescribe any parti- 
cular length of notice in regard to the investi- 
gation into a charge of misconduct on the 
part of a trainer, mere shortness of notice is 
not by itself fatal and would not vitiate the 
proceedings or make them contrary to natu- 
ral justice- Nor would the mere absence of 
notice of the charge before the hearing, in 
itself, be incompatible with natural jutsice in 
a domestic tribunal. Where there is no rule 
expressly requiring any particular notice to 
be given to the party affected or to lie tri- 
bunal, the party cannot be allowed to con- 
duct his case, before a tribunal properly con- 
stituted, to its conclusion, and then, when he 
has been unsuccessful, to say that he ought 
to have had notice of the charge before rhe 
hearing began and particulars of the charge* 
47 Bom. L. R. 916. To constitute “bias” in 
an arbitrator or a domestic tribunal, such as 
a committee of Stewards of a Race Club, there 
must be something tending to make the mind 
to go one way rather than another, and im- 
properly tending to do so. In every Club, 
and even in every profession, the tribunal 
which decides the question of expulsion of a 
member is to a certain extent interested in 
the result of the proceedings. That is not 
however bias in itself for the purpose of in- 
validating their decision. 47 Bom.L.R. 916. 

Sec. 86-A: Amendment by Act XXII 
of 1936. — Ss. 86-A to 86-1 have been newly 
inserted by Amending Act XXII of 1936, 
with a view to provide for the control of 
directors. S. 86-A has been enacted on the 
lines of the English Act, S. 142. The word 
‘bankrupt’ used in the English Act has been 
replaced in this section by the more familiar 
term ‘insolvent 7 ; and while under the Eng- 
lish Act ‘any person who acts as director or 
either directly or indirectly takes part in or 
is concerned in the management of a com- 
pany’s is penalised, his section applies only 
to ‘directors or managing agent or manager 7 . 
Sub-sections (2) and (4) of the English 
Act have been omitted as being of no appli- 
cation to this country. 
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(2) In this section the expression c company 5 includes a company incorporated 
outside British India which has an established place of business within British India.] 
^SS-B. In the case of any company provision is made by the articles or by 
any agreement entered into between any person and 
Assignment of office by the company for empowering a director or manager 
4ure ors * of the company to assign his office as such to another 

person, any assignment of office made in pursuance of the said provision shall, 
notwithstanding anything to the contrary contained in the said provision, be of no 
effect unless and until it is approved by a special resolution of the company : 

Provided that the exercise by a director of a power to appoint an alternate 
or substitute director to act for him during an absence of not less than three months 
from the district in which meetings of the director are ordinarily held, if done 
with the approval of the board of directors, shall not be deemed to be an assign- 
ment of office within the meaning of this section : 

Provided always that any such alternate or substitute director shall ipso 
facto vacate office if and when the appointer returns to the district in which meetings 
of the directors are ordinarily held. 

Explanation. — For the purposes of the provisions to this section, the presidency- 
towns of Calcutta and Madras shall be deemed to be part of the 24 Parganas and 
Chingleput Districts respectively, and the presidency-town of Bombay shall be 
deemed to be part of the Bombay Suburban and the Thana districts.] 

1 [86-C. Save as provided in this section, any provision, whether contained in 

Avoidance of provisions re- the of f, “mpany or in any contract with a 

lieving liability of directors. company or otherwise, for exempting any director, 

manager or officer of the company or any person 
(whether an officer of the company or not) employed by the company as auditor 
from or indemnifying him against any liability which by virtue of any rule of law 
would otherwise attach to him in respect of any negligence, default, breach of duty 
or breach of trust of which he may be guilty in relation to the company shall be 
void : 

Provided that — v 

(a) in relation to any such provision which is in force at the date of the com- 
mencement of the Indian Companies (Amendment) Act, 1936, this section shall 
have effect only on the expiration of a period of six months from that date, and 

(b) nothing in this section shall operate to deprive any person of any exemp- 
tion or right to be indemnified in respect of anything done or omitted to be done 
by him while any such provision was in force, and 

(c) notwithstanding anything in this section, a company may, in pursuarce 
of any such provision as aforesaid, indemnify any such director, manager, officer 
or auditor against any liability incurred by him in defending any proceedings, 
whether civil or cr imin al, in which judgment is given in his favour or in which he is 
acquitted, or in connection with any application under section 281 of this Act in 
which relief is granted to him by the Court.] 


LEG. KEF. 

3 This section was inserted by S. 42 of 
Act XXII of 1936. 

Sec. 86-B: Amendments bt Act XXII 
or 1936. — This section is new, and has been 
inserted by Act XXII of 1936 with a view 
to control the directors and. to prevent them 
from sacrificing the interests of the com- 
pany for their own benefit- It follows 
S. *151 of the English Act- The first pro- 
viso in this section is not contained in the 
English Act, and it has been inserted here 
to make it clear that temporary appoint- 
ments of alternate or substitute directors do 


not constitute an assignment of office, when 
made with the approval of the Board of 
Directors. The 2nd proviso provides for 
the absent director taking up his duties 
immediately on his return. The explanation 
has been added, in view of the dose proxi- 
mity of certain Districts to the Presidency 
Towns of Calcutta, Madras and Bombay.. 

Sec. 86-C: Amendment by Act XXII 
op 1936. — This section is newly added by 
Act XXII of 1936 and it follows S. 122 of 
the English Act. This makes it no longer 
possible for any director, manager or officer 
of the company to avoid liability for bis acts 
by having suitable provisions inserted in the 
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1 [86-D. (i) No company shall make any loan or guarantee any loan made 

to a director of the company or to a firm of which such 
Loans of directors, director is a partner a [or to a private company o 

which such director is a member or director.] 

(2) In the event of any contravention of sub-section (1) any director of the 
company who is a party to such contravention shall be punishable with fine which 
may extend to five hundred rupees, and if default is made in repayment of the loan 
<yr in discharging the guarantee shall be liable jointly and severally for the amount 
unpaid. 

(3) This section shall not apply to a private company (except a private 
company which is the subsidiary company of a public company) or to a banking 
■company.] 

X [86-E. No director or firm of which such director is a partner or private 
_ ~ company of which such director is a director shall 

n ° o o ce t j ie consen t of the company in general meeting 

p hold any office of profit under the company except that 

of a managing director or manager or a legal or technical adviser or a banker : 

Provided that nothing herein contained shall apply to a director elected or 
appointed before the commencement of the Indian Companies (Amendment) 
Act, 1936, in respect of any office of profit under the company held by him at the 
commencement of the said Act. 

Explanation . — For the purposes of this section the office of managing agent 
shall not be deemed to be an office of profit under the company.] 

X [86-F. Except with the consent of the directors, a director of the company, or 
o «*• r. j- the firm of which he is a partner or any partner of such 

sa^foTcSi^n contracts. fan, or the private company of which he is a member 

or director, shall not enter into any contracts for the 
sale, purchase or supply of goods and materials with the company, provided that 
nothing herein contained shall affect any such contract or agreement for such 
sale, purchase or supply entered into before the commencement of the Indian 
Companies (Amendment) Act, 1 93^*1 

1 [86-G. (1) The company may by extraordinary resolution remove any 

_ i r j- director, whose period of office is liable to determination 

Rcmov 0 ' at any time by retirement of directors in rotation, before 

the expiration of his period of office and may by ordinary resolution appoint another 
person in his stead. The person so appointed shall be subject to retirement at the 
same time as if he had become a director on the day on which the director in whose 


LEG. BEE. 

1 This section .was inserted by S. 42 of 
Act XXII of 1936. 

2 These words were substituted for the 
words “or to a private company of which 
such director is a director * 1 by S. 6 of Act 
n of 1938. 


■articles of association or in any contract 
with the company. 

Sec. 86-D : Amendment by Act XXII 
oe 1936. — This section is new, and it prohi- 
bits the making of loans of any kind to 
directors or guaranteeing any loans made by 
a director, and provides a punishment for 
breach of the same. It must however be 
noted that prohibition is not applicable to 
certain classes of private companies and to 
‘banking companies. 

Sec. 86-E: Amendment, 1936. — This 
section has been newly inserted by Act XXH 
of 1936 with a view to prevent directors or 
firms or private companies in which these 


are directors, from holding offices of profit 
under the company, except those referred 
to in the section. Offices of profit held by 
directors elected or appointed before this 
amendment are expressly saved from the 
operation of this section. The explanation 
makes it clear that 'managing agents 7 shall 
not be deemed to hold any office of profit 
under the company. 

Sec. 86-F. — This section has been added 
by Act XXII of 1936. By virtue of this 
section no director or firm in which also 
he is a director can enter into any contract 
with the company except with the sanction 
of the Board of Directors. 

Sec. 86-GK — This section is newly added 
by Aet XXH of 1936, and it makes provision 
for the removal of directors (excepting 
those who have been elected or appointed 
before the coming into force of this amend- 
ment), instead of leaving the matter to be 
provided for in the articles of association. 
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place he is appointed was last elected director. A director so removed shall not be 
reappointed a director by the board of directors. 

(2) This section shall not apply to directors elected or appointed before the 
commencement of the Indian Companies (Amendment) Act, 1936.] 

The directors of a public company or of a 
Restrictions on powers of subsidiary company of a public company shall not except 
directors. with the consent of the company concerned in general 

meeting, — 

(a) sell or dispose of the undertaking of the company ; 

(b) remit any debt due by a director.] 

Vacation of office of 1 [86-I. ( 1 ) The office of a director shall be vacated 

director. if — 

(a) he fails to obtain within the time specified in sub-section (1) of section 
2 [85] or at any time thereafter ceases to hold, the share qualification, if any, neces- 
sary for his appointment, or 

. ’ ( b ) he is found to be of unsound mind by a Court of competent jurisdiction, 

or 

(c) he is adjudged an insolvent, or 

(d) he fails to pay calls made on him in respect of shares held by him within 
six months irora the date of such calls being made, or 

(g) he or any firm of which he is a partner or any private company of which 
he is a director without the sanction of the company in general meeting accepts or 
holds any office of profit under the company other than that of a managing director 
or manager or a legal or technical adviser or a banker, or 

(f) he absents himself from three consecutive meetings of the directors or 
from all meetings of the directors for a continuous period of three months whichever 
is the longer without leave of absence from the board of directors, or 

(g) he or any firm of which he is a partner or any private company of which 
he is a director accepts a loan, or guarantee from the company in contravention 
of section 86-D, or 

(h) he acts in contravention of section 86-F. 

(2) Nothing contained in this section shall be deemed to preclude a company 
from providing by its articles that the office of director shall be vacated on grounds 
additional to those specified in this section.] 

s [87- (1) Every company shall keep at its registered office a register of its 

directors, managers and managing agents containing 
Register of directors, mana- w j t j 1 respect to each of them the following particulars, 
gers and managing agents. ^ ^ £ gay 


LEG-. REF. 

1 This section was inserted by S . 42 of 
Aet XXII of 1936. 

2 This figure was substituted for the figure 
“84” by S. 4 of Act H of 1938. 

3 This section was substituted by S. 43 of 
Act XXII of 1936. 


Seo. 86-H. — This has been inserted by 
Act XXII of 1936. It restricts the powers 
of the directors, and requires the consent 
of the general meeting for the sale or other 
disposition of the undertaking of the com- 
pany, and also for remitting any debt due 
by a director. 

Seo. 86-1. — This section has been newly 
inserted with a view to make provision in 
the Act itself for the vacation of office of 
director instead of leaving the matter ^ be 
provided for in the articles of association. 
01, (1) (a) reproduces here the provision 


which was previously contained in sub-Cl. 
(2) of S. 86. 

Seo. 87: Amendment by Act XXTI of 
1936. — This section has been substit uted in 
the place of the old one by Act XXH of 
1936, and it follows S. 144 of the English 
Act* This makes provision for the register 
of directors, managers and managing agents, 
containing the prescribed particulars, kept 
corrected and open to inspection. Under 
the old section there was no time limit pre- 
scribed for filing with the Registrar a copy 
showing the changes, and such changes were 
rarely reported to the Registrar and if at 
all after inordinate delay. Nor was there 
any provision therein for the inspection of 
the register by the members. These defects 
have been rectified by the present amend- 
ment. 58 0, 882 and 36 L.W, 661, which 
were decided under the section as it stood 
before the amendment are no longer good 
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(а) in the case of an individual, his present name in full, any former name or 
surname in full, his usual residential address, his nationality, and, if that nationality 
is not the nationality of origin, his nationality of origin and his business occupation, 
if any, and if he holds any other directorship or directorships the particulars of such 
directorship or directorships ; 

(б) in the case of a corporation, its corporate name and registered or princi- 
pal office and the full name, address and nationality of each of its directors ; and 

(c) in the case of a firm, the full name, address and nationality of each partner, 
and the date on which each became a partner. 

(2) The company shall within the periods respectively mentioned in this 
sub-section send to the registrar a return in the prescribed form containing the 
particulars specified in the said register and a notification in the prescribed form 
of any change among its directors, managers or managing agents or in any of the 
particulars contained in the register. 

The period within which the said return is to be sent shall be a period of 
fourteen days from the appointment of the first directors of the company and the 
period within which the said notification of a change is to be sent shall be fourteen 
days from the happening thereof. 

(3) The register to be kept under this section shall during business hours 
(subject to such reasonable restrictions as the company may by its articles or in 
general meeting impose, so that not less than two hours in each day be allowed for 
inspection) be open to the inspection of any member of the company without charge 
ana of any other person on payment of one rupee or such less sum as the company 
may impose for each inspection. ’ 

(4) If any inspection required under this section is refused or if default is 
made in complying with sub-section (1) or sub-section (2) of this section, the 
company and every officer of the company who is knowingly and wilfully in default 
shall be liable to a fine of fifty rupees. 

(5) In the case of any such refusal, the Court on application made by the 
person to whom inspection has been refused and upon notice to the company may 
by order direct an immediate inspection of the register.] 

1 [Managing Agents. 

87-A. (1) No managing agent shall, after the commencement of the Indian 

Companies (Amendment) Act, 1936, be appointed 
Duration of appointment of to hold office for a term of more than twenty years at 
managing agent. a time. 


LAG. BEJF. 

1 This heading and S. 87-A were inserted 
by S. 44 of Act XXII of 1936. 


law, as now a i time-limit 9 has been fixed by 
the amending section. Hence the penalty 
provided for default in compliance with the 
section can no longer be evaded. 

Constructive notice. — It was held in 37 
Bom.L.B. 978=161 1.0. 126=1936 B. 62, 
that it cannot be said that persons dealing 
with a company have notice of the contents 
of ail the documents on the file of the parti- 
cular company; and that merely because a 
list of directors has to be filed with the 
Begistrar under S. 87 of the Act, it cannot 
be said that persons dealing with the com- 
pany have notice of who the directors of 
the company are. But it is doubtful if this 
decision will be good law now in view of 
the provision introduced in the amended 
section, as to the inspection of the register 
of director, etc., by the members and the 
public at the company’s office on every 


business day for a period of not less than 
2 hours. Where a company makes default in 
complying with S. 87 (2) by failing to re- 
port to the Begistrar of Joint Stock Compa- 
nies a change in the directorships held by a 
director, it becomes liable under S. 87 (4). 
Ifc is unnecessary for the prosecution to 
prove that anybody connected with the com- 
pany had knowledge of the change, etc. The 
words knowingly and wilfully in S. 87 (4) 
can only refer to a person and not to a com- 
pany. 1942 M.W.KT. 761=: (1943) 1 M.L. 
J. 119=56 Li.W’. 80=1943 Mad. 214. 

Seo. 87-A: Amendments — Managing 
Agents.— Ss. 87-A to 87-1 have been in- 
serted by the Amending Act XXU of 1936, 
and they deal with the subject of managing 
agents. They deal with their appointments, 
the conditions applicable to them, their re- 
muneration, and the restrictions imposed on 
i hem as to the obtaining of loans, the pur- 
chase of shares of other companies under 
their management, the issue of debentures, 
the engaging of themselves in any othe? 
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(2) Notwithstanding anything to the contrary contained in the articles of 
a company or in any agreement with the company a managing agent of a company 
appointed before the commencement of the Indian Companies (Amendment) 
Act, 1936, shall not continue to hold office after the expiry of twenty years from 
the commencement of the said Act unless then reappointed thereto or unless he has 
been reappointed thereto before the expiry of the said twenty years. 

(3) A managing agent whose office is terminated by virtue of the provisions 
of sub-section (2) shall upon such termination be entitled to a charge upon the 
assets of the company by way of indemnity for all liabilities or obligations properly 
incurred by the managing agent on behalf of the company subject to .existing charges 
and encumbrances, if any. 

(4) The termination of the office of a managing agent by virtue of the 
provisions of sub-section (2) shall not take effect until all moneys payable to the 
managing agent for loans made to or remuneration due up to the date of such ter- 
mination from the company are paid. 


competitive business, and the appointment 
of directors. These subjects -will be dealt 
with in greater detail under each of the 
sections following. It will be useful to give 
here a general idea as to the system of 
managing agency, which has been for the 
first time brought now within the purview 
of the legislature. This institution of 
managing agency is one which is peculiar to 
this country, and it is not to be found in this 
form in any other part of the world. This 
system owes its origin to the fact that in 
this country there have been no facilities 
for obtaining financ ial assistance in the case 
of corporations. Banks and money lenders 
have been unwilling generally to advance 
monies to companies without having the 
guarantee of some third party of undoubted 
financial stability. The people also, having 
been unaccustomed to companies which have 
been only of recent growth in this country, 
have been unwilling to invest their monies 
in such concerns unless they were assured 
of their proper management and conduct by 
persons of approved commercial ability and 
experience- Owing to these circumstances, 
there came into existence two classes of 
persons, vis/. f (£) those of well-known finan- 
cial standing who were in a position to 
advance their own monies or to obtain on 
their credits from their friends or banks, 
monies needed for the carrying on of the 
business of the companies; and (w) those 
men of commercial experience who under- 
took the responsibility of incorporating and 
managing the companies. Ta kin g advan- 
tage of their importance in connection with 
the formation and conduct of the companies, 
they often stipulated to keep the practical 
management of the companies in theiT own 
hands for very long periods, and sometimes 
hereditarily also in their . families. They 
also managed to have their remunerations 
and commissions fixed at extraordinarily 
high rates, irrespective of the profits earned 
by the company. They generally had the 
liberty to engage in other competitive trades 
on their own account, using the funds of 
the companies under their management for 


the purpose, and thereby causing great loss 
to these companies. Thus, being in a posi- 
tion to dictate terms, these agents generally 
procured for themselves terms which when 
critically examined were sometimes in the 
nature of unconscionable bargains. The 
terms contained usually in their contract of 
management providing for their conduct 
being supervised by the directors of ths 
company, and for their removal for dis- 
honesty or fraud by the shareholders often 
proved illusory, since the managing agents 
almost in all instances contrived to have the 
directorate paeked with men subservient to 
them and to have the shares issued and rules 
framed in such a way as to have effective 
control over the votes of the shareholders. 
Thus it was very often found impossible to 
have them under control in any manner ox 
to have them removed. This is but the dark 
side of the picture, and the abuse of the 
powers by some of the managing agencies. 
On the other hand in several instances, it 
has been also found that the managing 
agents in this country have been mainly 
responsible for the prosperity of many of 
the industrial concerns in this country. But 
for the aid and assistance of the managing 
agents, and the driving force and skill in 
the organization and management brought to 
bear by them, many an industrial concern 
in this country would not have come into 
existence at all, or would have languished 
in their infancy. Under the circumstances 
narrated above, the system of irmn aging 
agency came for criticism and consideration 
from time to time. One s©t of persons con- 
tended that the system had outlived its 
utility and was now exhibiting only its dark 
features that it should be abolished alto- 
gether by statute. Another set of persons 
emphasised on the advantages of the system, 
and contended that it should not be inter- 
fered with by legislation, and that parties 
should be left free in the matter of suck 
contracts. There was still a third party 
which steered a middle course, and wanted 
that the system should not be abolished 
altogether, but that the Act should provide 
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suitable provisions for regulating their,, 
tenure of office, appointment, powers, etc. 
The agitation regarding these matters 
became very wide and insistent especially as 
a consequence of the deplorable failure of 
several industrial concerns under the control 
of managing agents in recent years. The 
Government felt that it could no longer keep 
quiet without interfering in the matter. The 
points, therefore, for the Government to 
consider were, whether there was any neces- 
sity for its interference at all, and if so, 
to what extent, £.e-, whether to abolish the 
system altogether or to have the same regu- 
lated by legislation. To decide as to this 
matter, the Government appointed com- 
mittees to investigate into the matter and 
also invited the opinions of several res- 
ponsible bodies. As a result of these in- 
quiries and after considering the several 
opinions regarding this matter from respon- 
sible bodies, the Government was convinced 
that there were certainly very serious abuses 
in the system, but that no case was made 
out for the abolition of the system altogether, 
and that a good case had been made out for 
the remedying of those abuses by legislative 
enactment. In this state of things, the 
Government decided to allow the system of 
managing agency to function, and at the 
same time to prescribe by legislation the 
necessary and adequate limits as to its func- 
tion, powers and privileges. The following 
matters were found to be some of the 
serious abuses, and the Government deter- 
mined as follows: — (i) That the Act should 
contain some provisions regarding their 
appointment, tenure of office, remuneration, 
etc., beyond whieh the managing agents 
would not be able to go without the 
specific sanction and approval of the share 
holders, (ft) That legislative provision 
should he made for the shareholders having 
a fair and real chance of having their say 
in matters connected with the conduct and 
management of the business, (tit) That the 
period of managing agents should be fired 
and limited to a certain number of years, 
(iv) That provision should be made for the 
election of an independent directorate, who 
should have an effective supervision over 
the managing agents, (o) That the manag- 
ings agents should be prohibited by legis- 
lation from obtaining loans from the com- 
panies, under their management either for 
themselves ox for some other companies 
under their management, (in) That their 
powers regarding entering into any contract 
with the company under their management 
for the purchase, sale or supply of goods 
to the company, should be restricted in some 
respects, (vii) That restrictions should be 
imposed regarding the transfer of their 
office, and the charging or assigning of their 
remuneration or any part thereof, (viii) 
That their power to appoint directors 
should be restricted to certain proportion. 


That the managing agents shall be re- 
movable even before the expiry of the period 
of their appointment, in certain contingen- 
cies, e>9-) insolvency or conviction for cer- 
tain criminal offences. ($) That there 
should he legislative prohibition against 
their engaging themselves in any business 
which is competitive of the business under 
their management as managing agents. 
There was still further difficulty as to what 
should be done with reference to the exist- 
ing managing agencies. The cry was raised 
that if the legislature touched the existing 
agencies it would mean a violation of the 
principle of sanctity of contracts and that 
any provision which would be made would 
be treated as ex-proprietary legislation. It 
was, on the other hand, pointed out by the 
Government that although it was the duty of 
every Government to see that the sanctity 
of contracts should be preserved, still it 
would befalling in its duty if , being convin- 
ced that reforms were needed, it held up 
its hands merely because legislation was 
likely to affect contracts. It was also point- 
ed out that it was on this principle that seve- 
ral Acts were recently enacted for granting 
relief to debtors; and that these enactments 
affected not only contracts but even adjudi- 
cations of Courts of competent jurisdiction 
in cases in which unhappy 'debtors were 
concerned. In view of all the abovesaid 
conclusions reached by the Government it 
brought forward a bill embodying certain 
provisions for the purpose of remedying the 
defects and abuses found in the working of 
the system of managing agency. The mat- 
ter was thoroughly examined by the select 
committee of the legislature, and the bill as 
it emerged from the committee was with a 
few modifications passed into law. This 
section has been introduced by Act XXII 
of 1936. By this section, all new appoint- 
ments of managing agents are to be for a 
period not exceeding 20 years at a time. 
In the ease of existing agencies, notwith- 
standing the terms of their agreement or any 
provision in the articles of association, the 
period of office is to come to an end after 
20 years. With a view to safeguard the 
rights of existing agents, the terms of office 
of many of whom will come to an end within 
20 years, the section provides that no such 
termination will be effective unless the 
moneys due to the outgoing agents are paid 
off, and that in respect of all liabilities and 
obligations properly incurred by them, they 
would have by way of indemnity a charge 
on the assets of the company, subject to 
the existing charges, if any. Note that no 
compensation has been provided for in the 
case of existing agents whose term of office 
would come to a premature end as a result 
of the enactment of this section, for the 
obvious reason that it will not be just to 
penalise the company for the termination of 
tenure of office of such agent by operation 
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Conditions applicable 
managing agents. 


to 


(5) Nothing in this section shall apply to a private company which is not 
the subsidiary company of a public company.] 

1 [87-B. Notwithstanding anything to the contrary 
contained in the articles of the company or in any 
agreement with the company — 

(a) a company may, by resolution passed at a general meeting of which notice 
has been given to the managing agent in the same manner as to members of the 
company, remove a managing agent if he is convicted of an offence in relation to 
the affairs of the company punishable under the Indian Penal Code, and being 
under the provisions of the Code of Criminal Procedure, 1898, non-bailable ; and 
for the purposes of this clause, where the managing agent is a firm or company 
an offence committed by a member of such firm or a director of or an officer holding 
a general power of attorney from such company shall be deemed to be an offence 
committed by such firm or company : 

Provided that a managing agent shall not be liable to be removed under the 
provisions hereof if the offending member, director or officer as aforesaid is expelled 
or dismissed by the managing agent within thirty days from the date of his convic- 
tion or if his conviction is set aside on appeal ; 

( b ) the office of a managing agent shall be vacated if he is adjudged insolvent; 

(c) a transfer of his office by a managing agent shall be void unless approved 
by the company in general meeting : 

Provided that in the case of a managing agent's firm a change in the partners 
thereof shall not be deemed to operate as a transfer of the office of managing agent, 
so long as one of the original partners shall continue to be a partner of the managing 
agent's firm. For the purpose of this proviso 4 original partners 9 shall mean, in 
the case of managing agents appointed before the commencement of the Indian 
Companies (Amendment) Act, 1936, partners who were partners at the date of the 
commencement of the said Act, and in the case of managing agents appointed 
after the commencement of the said Act, partners who were partners at the date 
of the appointment ; 

(d) a charge or assignment of his remuneration or any part thereof effected 
by a managing agent shall be void as against the company ; 


UE&. HEP. 

1 This section was inserted by S . 44 of Act 
XXII of 1936. 


of law. The fair time-limit of 20 years has 
been fixed for the managing agents to show 
by the results of their management that they 
are indispensable, while from the point of 
view of the shareholders, it will give them 
an opportunity of considering every twenty 
years how the managing agents have carried 
on, and if they are dissatisfied or find they 
can do without the managing agents, they 
may have an opportunity of doing away 
with them. See also 46 Bom.L.B. 265. 
With respect to agency agreement Compa- 
nies Amendment Act, 1936, is not retrospect- 
ive, except that by S. 87-A, managing agen- 
cies existing when the Act came into force 
ean only survive for 20 years after that date- 
1944 Bom. 205=46 Bom.lr.B. 265. 

Seo. 87-B: Amendment, 1936. — This 

section is new and has been inserted by Act 
XXII of 1936. It lays down the conditions 
applicable to managing agents. This section 
also provides for the removal of the manag- 
ing agent by a resolution passed at a gene- 
ral meeting of the company in cases of cer- 


tain specified offences committed by him; for 
avoiding payments of certain dues and com- 
pensation to the managing agent in the case 
of a winding up caused by the negligence or 
default of the managing agent; and for the 
necessity of approval of the company in 
general meeting for the validity of the ap- 
pointment and removal of a managing agent 
and of any variation of a managing agent's 
contract of management, made after the com- 
mencement of this amending Act. Preli- 
minary appointments announced in a pros- 
pectus, which would be impracticable to hold 
in abeyance until the first general meeting 
have been expressly excepted from the con- 
ditions laid down. 

Sec. 87-B (d). — The restriction by S. 
87, 01. (d) is against a managing agent 
making a voluntary charge or assignment of 
his remuneration and the object is undoubt- 
edly to prevent him from doing so to the 
detriment of the company. It is an entirely 
different matter when a creditor of a firm 
of managing agents seeks to recover his 
debt by attaching the remuneration to which 
the managing agent is entitled. A res- 
traint on voluntary alienation does not bar a 
compulsory sale at the instance of a credi- 
tor. 1941 Oal. 240. 
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(e) if a company is wound up either by the Court or voluntarily, any contract 
of management made with a managing agent shall be thereupon determined without 
prejudice however, to the right of the managing agent to recover any money 
recoverable by the managing agent from the company : Provided that where 
the Court finds that the winding up is due to the negligence or default of the managing 
agent himself the managing agent shall not be entitled to receive any compensation 
for the premature termination of his contract of management ; and 

(/) the appointment of a managing agent, the removal of a managing 
agent and any variation of a managing agent’s contract of management made 
after the commencement of the Indian Companies (Amendment) Act, 1936, shall 
not be valid unless approved by the company by a resolution at a general meeting 
of the company notwithstanding anything to the contrary in section 86-E: 

Provided that nothing herein contained shall apply to the appointment of 
a company’s first managing agent made prior to the issue of the prospectus or state- 
ment in lue of prospectus where the terms of the appointment of such managing 
agent are there set forth.] 


Sec. 87-B (/).— 8. 87-B (/) 

does not authorise the removal of 
the Managing Agent by ^ passing . a 
simple resolution "where the articles appoint 
the Managing Agent. The purpose of 8. 
87-B is to prevent the appointment or dis- 
missal of a managing Agent 1 to a company 
without the shareholders in general meeting, 
giving their assent. But when the articles 
of association bind the members of the com- 
pany and the company itself to follow a 
certain procedure in dismissing its Managing 
Agent s, and that procedure does not contra- 
vene the provisions of S. 87-B, but goes 
beyond, those provisions in the way of pro- 
viding protection for the members of the com- 
pany, there is nothing in S. 87-B (/) which 
authorises the abrogation of a contract con- 
tained in the articles of association prescrib- 
ing that the services of the Managing Agents 
shall be dispensed with in a particular man- 
ner. Where therefore the articles of asso- 
ciation provide that the Managing Agents 
are removable by an extraordinary resolu- 
tion of the company passed at an extra- 
ordinary general meeting at which persons 
holding not less than three-fourths of the 
issued ordinary capital of the eompanv are 
present, an ordinary resolution at a general 
meeting passed by a majority of sixty-eight 
per cent, of the shareholders entitled to vote 
. dismissing the managing agents is inopera- 
tive and invalid. 50 C.W.N. 310. 

Sec. 87-B, Cl. (/), Proviso.— This 
proviso does not mean that the restrictions in 
the Act relating to the period of office and 
the remuneration, etc., will not be applicable 
to such an appointment. The exception 
• merely amounts to this, viz., that provided 
the other limitations prescribed in tie dif- 
ferent sections of the Act are observed, an 
appointment made piror to the issue of a 
prospectus is not dependent for its validity 
on a resolution of the shareholders. 
Clause (o) debars a managing agent from 
transferring his office without the concur- 
rence of his shareholders, while the as3i ga- 
rment of his remuneration by a managing 


agent is declared void as against the com- 
pany. Changes in the constitution of a firm 
(where a firm is a managing agent) are, 
however, protected so long as one of the 
original partners continues in the firm. 

The principle which applies to a case of 
master and servant applies also to a case 
of a company and its managing agents in 
considering the question of misconduct suffi- 
cient to justify the termination of their em- 
ployment. In each case the question must 
be whether the misconduct proved, or rea- 
sonably apprehended, has snch a direct bear- 
ing on the employer’s business, or on the 
discharge by the employee of that part of 
the employer’s business in which he is em- 
ployed, as to seriously affect or to threaten 
to seriously affect the employer’s business 
or the empolyee 5 s efficient discharge of his 
duty to his employer. Th e nature of the 
particular business and the nature of the 
duties of the employee, will require to be 
considered in each ease in order to arrive 
at a just conclusion on the question. If the 
quarrels between the partners of the firm of 
managing agents ar e such as to he detri- 
mental to the interests of the company, the 
termination of their employment is justified. 
46 Bom.L.E. 324=78 C.L.J. 113=1. L.B. 
(1944) Kar. (P.C.) 57=57 L.W. 98=48 
C.'W.jST. 181=A.I.B. 1944 P.C. 17= 

(1944) 1 M.L.J. 227 (P.O.). See also 46 
Bom.L.E. 265. 

The respondent agreed to serve the appel- 
lant, an Insurance company, as the secretary 
of its business in Madras for 5 years from 
17 — 11 — 1939. He had to devote his whole 
time as such secretary and to do all in his 
power as such secretary to extend and in- 
crease the business of the company. He 
was subject to the control of the directors 
and of the managing agents and was to obey 
all directions or orders from time to time 
given to him. The managing agents weT© in 
charge of the management of the company 
and under the Articles of Association, they 
had power to appoint in their discretion, re- 
move or suspend managers, secretaries, etc. 
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1 [87-C. (i) Where any company appoints a managing agent after the com- 

mencement of the Indian Companies (Amendment) 
Remuneration of managing Act, 1936, the remuneration of the managing agent 
a « ent - shall be a sum based on a fixed percentage of the net 

annual profits of the company, with provision for a 
minimum payment in the case of absence of or inadequacy of profits, together with 
an office allowance to be defined in the agreement of management. 

(2) Any stipulation for remuneration additional to or in any other form 
than the remuneration specified in sub-section (1) shall not be binding on the 
company unless sanctioned by a special resolution of the company. 

(3) For the purposes of this section 6 net profits 9 means the profits of the 
company calculated after allowing for all the usual working charges, interest on 
loans and advances, repairs and outgoings, depreciation, bounties or subsidies 
received from a [any Government] or from a public body, profits by way of premium 
on shares sold, profits on sale proceeds of forfeited shares, or profits from the sale of 
the whole or part of the undertaking of the company but without any deduction 
in respect of income-tax or super-tax, or any other tax or duty on income or revenue 
or for expenditure by way of interest on debentures or otherwise on capital account 
or on account of any sum which may be set aside in each year out of ihe profits for 
reserve or any other special fund. 

(4) This section shall not apply to a private company except a private com- 
pany which is the subsidiary company of a public company or to any company 
whose principal business is the business of insurance.] 

8 [87-D. (i) No company shall make to a managing agent of the company 

or to any partner of the firm, if the managing agent is 
Loans to managing agents, a firm, 4 [or to any member or director of the private 

company,] if the managing agent is a private company, 
any loan out of moneys of the company or guarantee any loan made to a managing 
agent. 


LEG . REF . 

1 This section was inserted by S . 44 of 
Act XXH of 1936. 

2 These words were substituted for the 
word “Government” by A.O., 1937. 

3 This section was inserted by S . 44 of 
Act XXTI of 1936. 

4 These words were substituted foT the 
words “or to any director of the private com- 
pany” by S. 6 of Act II of 1938. 


On 23 — 7 — 1941, the company appointed a 
general manager. The respondent resented 
this and on 29 — 7 — 1941 he absented himself 
from office and subsequently applied for 
leave which was refused. He did not re- 
turn to Ms duties, but on 20 — 11 — 1941 he 
fled a suit for damages for wrongful dis- 
missal. Eeld, (1) that the respondent was 
appointed merely as secretary and was a 
mere servant, Ms position being that he had 
to do what he was told, having no authority 
to represent anything at all; (2) that the 
agreement between him and the company did 
not preclude the company from appointing 
a general manager; (3) that the respondent 
having left his employment without reason 
had no right to bring the suit. (1944) Oomp. 
0 . 10 . 

Seo. 87-C. — This section is newly intro- 
duced by Act XXII of 1936. It provides 
that no managing agent can stipulate for Ms 


remuneration anything other than a percen- 
tage of the nett profits with provisions for 
a minimum remuneration in case of inade- 
quacy or absence of profits; and any other 
form of remuneration has to be sanctioned 
by the shareholders. This was meant to 
put a stop to the very bad practice which was 
prevailing before, of providing in their 
agreements for remuneration whether any 
profits were made by the company or not. 
Further, sub-section (3) prescribes the 
mode for firing the nett profits, and the for- 
midable list of deductions therein included 
enforces a reasonable basis for the caleolar 
tion of profits. 

Sec. 87-D. — TMs section has been in- 
serted by Act XXII of 1936. Under this 
section, the giving of loans to or the guaran- 
teeing of loans of managing agents is ab- 
solutely proMbited now. The privilege 
hitherto enjoyed by managing agents of en- 
tering into contracts with the company with- 
out any limitation is partly restricted by 
sub-section (6), which provides that except 
with the consent of three-fourths of the 
directors present and entitled to vote, no 
such contract can he entered into. A penal- 
ty also has been provided in this section for 
a breach of the provisions of this section. 
Private companies, excepting those which are 
subsidiary companies of a public company, 
have been excluded from the operation of 
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(2) Nothing contained in this section shall apply to any credit held by a 
managing agent in a current account maintained subject to limits previously 
approved by the board of directors by the company with the managing agent for 
the purposes of the company’s business. 

(3) In the event of any contravention of sub-section (1) any director of 
the company^ who is a party to the making of the loan or giving of the guarantee 
shall be punishable witih fine which may extend to five hundred rupees, and if 
default is made in repayment of the loan or discharging the guarantee shall be 
liable jointly and severally for the amount unpaid. 

(4) Nothing in this section shall apply to a private company except a private 
company which is the subsidiary company of a public company. 

(5) Except with the consent of three-fourths of the directors present and 
entitled to vote on the resolution, a managing agent of the company, or the firm 
of which he is a partner, or any partner of such firm, or, if the managing agent is 
a private company, a member or director thereof, shall not enter into any contract 
for the sale, purchase or supply of goods and materials with the company, provided 
that nothing herein contained shall affect any such contract for such sale, purchase 
or supply entered into before the commencement of the Indian Companies (Amend- 
ment; Act, 1936.1 


1 [87-E. (i) No company incorporated under this Act after the commencement 
of the Indian Companies (Amendment) Act, 1936, 

unde^the^same is , under * e management of a managing agent 

shall make any loan to or guarantee any loan made 
to any company under management by the same managing agent, and no company 
shall after the expiry of six months from the commencement of the said Act except 
by way of renewal of an existing loan or guarantee given make any loan to or 
guarantee any loan made to any such company : 

Provided that nothing herein contained shall apply to loans made or guarantees 
given by a company to or on behalf of a company under its own management or 


LEG. BEE. 

1 This section was inserted by S . 44 of 
Act XXH of 1936. 


this section. Where the articles of associa- 
tion specifically excluded from the manag- 
ing agent's powers, that of borrowing, but 
nevertheless such a managing agent bor- 
rows money and spends it, the company is 
not liable for the debts when the borrowings 
were neither bona fide nor necessary for the 
business of the company. 15 Luck. 515= 
1940 Oudh 202. 

A company formed for the purpose of 
carrying on business as an investment trust, 
authorised B, one of its managing directors 
to invest the firm's moneys in shares and 
securities and sell them when deemed neces- 
sary and for that purpose to borrow moneys 
from another firm of which F, a co -man aging 
director, was the head and B, its Madras 
agent. B borrowed large sums from that 
firm and utilised them for gambling in differ- 
ences on behalf of the company and also 
embezzled large sums of the company. The 
company having been compulsorily ordered to 
be wound up, the lending firm claimed to rank 
as a creditor for the amounts lent and inte- 
rest. The official liquidator opposed the 
claim in respect of the major portion of the 
debt. HeW, that B having been duly autho- 
rised to borrow though B had misappropriat- 


ed the moneys the lending company not being 
put upon inquiry as to the application of 
the moneys lent and as B'a knowledge of the 
fraud he was committing was not the know- 
ledge of the firm or of the company, the 
company was liable and the fact that F was 
a managing director of the debtor company 
made no difference, as he knew nothing of 
the defalcations of B until all the moneys 
had been lent. 1944 M.W.3ST. 548=1944 
Comp.C. 231=A.I.B. 1944 Mad. 532= 
(1944) 2 M.L.J. 77=1. L.B. (1945) Mad. 
96. 

Sec. 87-E. — This section has been add- 
ed by Act XXII of 1936. This prohibits 
the evil practice of inter-investment of 
funds, which was prevailing formerly. Now, 
no managing agent can make a company 
under his management lend any portion of 
its funds by way of loan to any other com- 
pany under his management. The guaran- 
teeing of any loans of any such other com- 
pany is also prohibited. As to existing 
arrangements, only renewals are permissible. 
A very heavy penalty besides the liability 
to make good the loss occasioned by any 
loan given or . guarantee offered in breach 
of the prohibition created under the Act 
is put upon directors and other officers 
(which includes a managing agent), who 
act in contravention of the provisions of the 
Act. 
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loans made by or to a company to or by a subsidiary company thereof or to guarantees 
given by a company on behalf of a subsidiary company thereof. 

(2) In the event of any contravention of the provisions of this section, any 
director or officer of the company making the loan or giving the guarantee who is 
knowingly and wilfully in default shall be liable to a fine not exceeding one thousand 
rupees and shall be jointly and severally liable for any loss incurred by the company 
in respect of such loan or guarantee.] 

1 [87-F . A company other than an investment company, that is to say, a 
company whose principal business is the acquisition 
Purchase by company of and holding of shares, stocks, debentures or other 
managing agent ! 17 Under SamC securities, shall not purchase shares or debentures of any 

company under management by the same managing 
agent, unless the purchase has been previously approved by a unanimous decision 
of the board of directors of the purchasing company.] 

A managing agent shall not exercise in respect of any company of 
« . . . . which he is a managing agent a power to issue debentures 

ag^s powers ofmaiSgemlnu °, r ’ e ? 5 ce .P l ™ ith * e authority of the directors, and within 

the limits fixed by them, a power to invest the funds 
of the company, and any delegation of anv such power by a company to a managing 
agent shall be void.] ' 

1 [87-H. A managing agent shall not on his own account engage in any 
Managing agent not to business which is of the same nature as and directly 
engage in business competing competes with the business carried on by a company 
with the business of managed under his management or by a subsidiary company of 
company. such company.] 

1 [87-I. Notwithstanding anything contained in the articles of a company 
other than a private company the directors, if any, 
°^ dlreCtors appointed by the managing agent shall not exceed in 
appomted by managmg agent. n ^ ber on J third of the whole number of directors.] 

Contracts . 

Form of contracts. , 88 : (0 Contracts on behalf of a company may 

be made as follows (that js to say) : — 


LEG. REF. 

1 This section was inserted by S. 44 of 
Act XXII of 1936. 


Seo. 87-F. — This section is new and was 
added by Act- XXII of 1936. It lays down 
Ihe rules regarding the purchase by a com- 
pany of the shares or debentures of another 
company under the management of the same 
managing agent. 

Sec. 87-G. — This section has been in- 
serted by Act XX u . of 1936, and it absolutely 
prohibits the creation of encumbrances over 
the assets of the company by the managing 
agent; and his rights to invest the funds 
of the company under his control is also 
limited to the limits fixed by the directors 
and is made dependent upon the authority 
to be given to him by the directors. The 
section also prohibits the delegation to the 
managing agent of any such power by the 
company. 

Sec. 87-H. — This section has been in- 
serted by Act XXII of 1936, and it prohi- 
bits the carrying on of any competitive busi- 
ness on his own accounts by a managing 
agent. 

Seo. 87-1. — This section has been in- 
C. G, M .-— 184 


sevted by Act XXII of 1936. The packing 
of the Board of Directors by the nominees 
of the managing agent is now rendered im- 
possible by this section; as he cannot have 
more than one-third of the total number of 
seats in tbe Board filled up by his nominees. 

Sec. 88: “Contract before formation of 
company ’ K — A limited company is a distinct 
personal from the individuals composing it. 
42 C. 1029=42 I. A. 97=25 M.L.J. 80 (P. 
C . ) . A company cannot he bound by a 
contract entered into on its behalf before 
the company was formed; nor is it compe- 
tent to bring a company into existence bound 
to enter into a contract with a third party 
the terms of which have been arranged be- 
fore the company was formed. It is for 
the company after its formation to deter- 
mine whether it will enter into the contract 
or not- A clause in the memorandum of a 
company provided “that the firm of M.G. 

& Co shall be the agents of the 

company, so long as the said firm shall carry 

on business in Bombay ” and it 

was held that this clause merely conferred a 
power upon the company but did not impose 
any obligation. 59 B. 218=36 Bom.Lr.R. 
907=1934 B. 427. Further, a company can- 
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(1) any contract which, if made between private persons, would be by law 
required to be in writing, signed by the parties to be charged therewith, may be 
made on behalf of the company in writing signed by any person acting 
under its authority, express or implied, and may in the same manner be varied 
or discharged ; 

(ii) any contract which, if made between private persons, would by law be 
valid although made by parol only, and not reduced into writing, may be made 
by parol on behalf of the company by any person acting under its authority, express 
or implied, and may in the same manner be varied or discharged. 

(2) All contracts made according to this section shall be effectual in law 
and shall bind the company and its successors and all other parties thereto, their 
heirs, or legal representatives, as the case may be. 

89. A bill of exchange, hundi or promissory note shall be deemed to have 


not ratify or adopt a contract entered into 
by a person on its behalf before incorpora- 
tion, though it may enter into a new con- 
tract embodying the terms of the old one. 
36 B. 564=14 Bom.Ii.R. 45=14 1.0 . 353; 
68 T.C. 787=1923 L. 100. An agreement 
made by the promoters of a company prior 
to its incorporation, cannot be enforced by 
the company even though it has adopted and 
ratified it after its incorporation. • I.L.R. 
(1944) 2 Cal. 101. Under the Articles of 
Association a company was empowered to 
appoint and in their discretion to remove or 
suspend managers, secretaries, officers, clerks, 
agents and servants of the company. The 
company appointed the appellant as secretary 
on 17 — 11 — 39 for a period of 5 years whose 
duties were set out in the agreement between 
him and the company and who was in the dis- 
charge of his duties to be subject to the 
control of the directors and of the managing 
agents and obey all directions or orders from 
time to time given to him. On 29 — 7 — 41 
a general manager was appointed by the 
directors of the company and on the secre- 
tary objecting to the right of the directors 
to make such an appointment and failing to 
get redress absented himself and filed the 
suit for damages. On a question as to 
whether he was entitled to the relief claimed. 

Held, that the secretary was a servant of 
the company and was bound to carry out the 
duties assigned to him and that the agree- 
ment between him and the company could 
not be read as precluding the latter from 
appointing a general manager and as the 
secretary left bis employment without rea- 
son, be was not entitled to bring the suit for 
damages. (1946) 1 M.D.J. 79. 

Contract by agent. — Persons contracting 
with a company and dealing in good faith 
may assume that acts within the powers of 
the company have been properly and duly 
performed, and they are not bound to in- 
quire whether the acts of internal manage- 
ment have been regular. Where an agent 
unauthorizedly borrowed on behalf of the 
company but the same was ratified by the 
directors at a later meeting, it was held that 
the defect in the convening of the meeting 


did not render the contract and its ratifica- 
tion invalid. 53 A. 1009=1931 A.L. J. 103S 
=1932 A. 141. The chairman of a Corpo- 
ration as principal officer while carrying on 
business of the corporation executed a decla- 
ration creating a lien on property of the cor- 
poration in respect of a loan sanctioned by 
the Board of Directors, but the Articles of 
Association were silent as to the authority 
of the person entering into agreement on 
behalf of the corporation. Held, that the 
chairman had implied authority to execute 
the declaration. 181 I.C. 681=1939 Sind 
100. Where the matter of appointment of 
the staff of the company is in the hands of 
the chairman, and the directors have no 
reason to suspect the integrity of the chair- 
man or advisory director, there being an 
entire absence of anything, which would 
point the finger of suspicion to either the 
chairman or the advisory director in the 
matter of the appointments, the directors 
cannot be made liable for the amounts mis- 
appropriated by the chairman or advisory 
director amounts paid by the staff as security 
for their employment; since the directors 
are justified in trusting the chairman and 
advisory director to deal properly with the 
employees it cannot be said that they are 
guilty of wilful negligence, and they cannot 
be called upon to pay the amount of the 
security utilised by the chairman or advisory 
director for their own purposes. 46 L.W. 
869= (1937) 2 M.L.J. 848. 

Irregularity in respect op seal. — One of 
the articles of association of a company 
provided that a document to which the com- 
mon seal was affixed should also be signed 
by at least one director and counter-signed 
by an agent or other officer appointed by 
the Board for that purpose. The execut- 
ant of a mortgage deed signed in his capa- 
city as managing agent of the company and 
it bore the common seal of the company. 
It was held that the defect in respect of 
the seal did not render the document invalid 
as there was no provision of law requiring 
the deed to be under the common seal of the 
company. 53 A. 1009=1931 A.L.J. 1038 
=1932 A. 141. 

Sec. 89; “Authority 5 '. — The ignorance 
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been made, drawn, accepted or endorsed on behalf 
Bills of exchange and pro- Q f a company if made, drawn, accepted or endorsed 
missory notes. i n ^ name 0 f s or by or on behalf or on account of, 

the company by any person acting under its authority, express or implied. 

90. A company may, by writing, under its common seal, empower any 

person, either generally or in respect of any specified 
Execution of deeds. matters, as its attorney, to execute deeds on its behalf 

in any place 1 [either in or outside British India] ; and every deed signed by such 
attorney, on behalf of the company, and under his seal, where sealing is required, 
shall bind the company, and have the same effect as if it were under its common 
seal. 

91. (1) A company whose objects require or comprise the transaction of 

business beyond the limits of British India may, if 
Power for company to have authorised by its articles, have for use in any territory 

district or place not situate m British India, an official 
seal which shall be a facsimile of the common seal of the company, with the addition 
on its face of the name of every territory, district or place where it is to be used. 


LEG. BEE. 

1 These words were substituted for the 
words “not situate in British India ' 9 by 8. 
45 of Act XXII of 1930. 


of the manager of the Bank of the terms 
of the articles of association does not affect 
his power to make a transfer of negotiable 
instruments. He is the agent of the Bank 
for performing all ordinary banking tran- 
sactions, and the transfer of such an instru- 
met is a very ordinary transaction. 89 I. 
C. 741=1924 L. 462. Where the memo- 
randum of association merely stated that one 
of the objects of the company was to make 
promissory notes, and it was not stated that 
the managing agent is to make them; and 
where under the articles of association 
power was given to the managing agent to 
make contracts and sign receipts on behalf 
of the company, and no specific power was 
given to the managing agent to make promis- 
sory notes on behalf of the company, it was 
held that these provisions were insufficient 
to constitute the managing agents “a duly 
authorized agent" of the company for the 
purpose of executing a promissory note 
under S. 27 of the Negotiable Instruments 
Act. 52 A. 883=1930 A.L.J. 1052=128 
I.C. 758=1930 A. 778. 

Liability of directors on bills, etc. — The 
question as to the liability of a company 
on any particular endorsement is in every 
case one of construction. Where the en- 
dorsement on a negotiable instrument was 
“M. & Sons, Managing Agents of L.A. 
company", it was held that it would not he 
clear to any one that the responsibility of 
L.A. company was involved and that there- 
fore L.A. company was not liable. 52 0. 
802=29 O.W.N. 828=1925 0. 1062. A 

company purchased certain machinery and 
in lien thereof one of its Secretaries and 
Treasurers executed a promissory note 
signing it in his own name. The promis- 
sory note was on a sheet of paper printed 


with the name of the company and bearing 
a stamp impression of the company. It 
was held that the promissory note was 
signed on behalf of the company and that, 
therefore,* the company was liable on it- 
24 Bom.L.R. 355=67 I.O. 941=1923 B. 
29. Where a managing agent executes a 
promissory note and obtains a loan personal- 
ly, (he company cannot be made liable on it 
by the mere proof of the fact that the 
money so borrowed went to benefit the com- 
pany. Before the company can be held 
liable it must be shown and found that not 
only that the money came into their hands 
but that it was in effect put into their hands 
by the creditor through the managing agents, 
if, being understood by both parties when 
i he note was executed that the company would 
be liable for repayment. 1946 A.L.W. 70 
(=1946 O.W.N. (H.O. ) 70. Where the 
managing agent of a company who is autho- 
rised to borrow money for the company, 
borrows money by executing a promissory 
note in his name alone and not on behalf of 
the company, the company cannot be held 
liable having regard to the provisions of S. 
89 of the Companies Act. The facts that 
the money was borrowed for the company, 
that tlie company benefitted by it, and the 
creditor knew for what purpose the money 
was being borrowed, are not by themselves 
sufficient to bind the company. If B bor- 
rows money from A in order for his own 
purposes to lend it to C , O cannot be held 
liable to A , even if A knew with what 
object the money was being borrowed. 
Before he can be held so liable, ?t must be 
found that the loan was actually a loau to 
C. 223 1.0. 311. 

Sec. 90: Amendment by Act XXTT of 
1936. — Eor the words “not situate in British 
India", the words “either in or outside Bri- 
tish India" have been substituted by the 
amendment. The old section empowered a 
person to execute deeds on behalf of a com- 
pany in any place outside British India. 
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(2) A company having such an official seal may, by writing under its common 
seal, authorise any person appointed for the purpose in any territory, district or 
place not situate in British India to affix the same to any deed or other document 
to which the company is party in that territory, district or place. 

(3) The authority of any such agent shall, as between the company and 
any person dealing with the agent, continue during the period (if any) mentioned 
in the instr um ent conferring the authority, or if no period is there mentioned, then 
until notice of the revocation or determination of the agent’s authority has been 
given to the person dealing with him. 

(4) The person affixing any such official seal shall, by writing under his 
hand, on the deed or other document to which the seal is affixed, certify the date 
and place of affixing the same. 

(5) A deed or other document to which an official seal is duly affixed shall 
bind the company as if it had been sealed with the common seal of the company. 

1 [gi-A. (1) Every director who is directly or indirectly concerned or interested 

in any contract or arrangement entered into by or on 
Disclosure of interest by behalf of the company shall disclose the nature of his 
director. interest at the meeting of the directors at which the 

contract or arrangement is determined on, if his interest 
then exists or in any other case at the first meeting of the directors after the acquisition 
of his interest or the making of the contract or arrangement : 

Provided that a general notice that a director is a 2 [director or a member 
of any specified company or is a, member of any specified firm], and is to be regarded 
as interested in any subsequent transaction with such firm or company, shall as 
regards any such transaction be sufficient disclosure within the meaning of this 
sub-section and after such general notice, it shall not be necessary to give any 
special notice relating to any particular transaction with such firm or company. 

(2) Every director who contravenes the provisions of sub-section (1) shall 
be liable to a fine not exceeding one thousand rupees.] 

3 [ (3) A register shall be kept by the company in which shall be entered 
particulars of all contracts or arrangements to which sub-section (1) applies, and 
which shall be open to inspection by any member of the company at the registered 
office of the company during business hours.] 

3 [ (4) Every officer of the company who knowingly and wilfully acts in 
contravention of the provisions of sub-section (3) shall be liable to a fine not exceeding 
five hundred rupees.] 


LEG. tfJEJs. 

1 This section was inserted by S . 3 of Ac: 
XI of 1914. 

2 These words were substituted for the 
words ‘ ‘ member of any specified firm or com- 
pany” by S. 46 of Act XXII of 1936. 

9 These sub-sections were added by 16 id. 


Now the section has been made to apply 
also to British India itself. 

Sec. 91-A: Amendments by Act XXII 
of 1936. — ( i ) In the proviso to sub-section 
(1), for the words “member of any speci- 
fied firm or company” the words '‘director 
or a member of any specified company or is 
a member of any specified firm” have been 
substituted by the amendment. This is 
merely a verbal correction. 

(ii) Sub-section (3) has been newly add- 
ed. It was thought necessary that some 
provision should exist to ensure that; share- 
holders may obtain information about con- 
tracts in which directors of the company 
are interested. Hence it is provided that a 
register should be maintained to supply tins 


information. 

(m) Sub-se ction (4) also has been add- 
ed by Act XXII of 1936, and it provides 
penalty for acting in contravention of provi- 
sions of sub-section (3) . 

Scope of Section. — The breach of £s. 
91-A, 91-B, and 91-C, though made punish- 
able, does not ipso faoto render the contract 
void or voidable. 1928 M.W.N. 481=115 
1.0. 486=1929 M. 353. S. 91* A (1) is 
not limited to contracts entered into at a 
meeting of the directors but applies also to 
cases in which contracts were not made at 
such a meeting. 42 O.W.N. 533=1933 
Oal. 440. 

“Interest”. — In India the interest of a 
director in a contract need not necessarily 
be a pecuniary interest. Even mere rela- 
tionship, as that of husband and wife or 
father and son, is interest, if the circum- 
stances axe such that it may reasonably be 
regarded as affecting the director's mind. 
1929 M. 353. Sub-partnership with the 
other party to the contract is an interest in 
the contract. 1929 M. 353. 



S.gi-B] 


*The Indian Companies Act (VII of 1913). 


1469 


MS 1 *®- (*) No director shall, as a director, vote on. any contract or arrange** 

ment in which he is either directly or indirectly concerned 

01 voting by — ^ j or 1 11 1 . 4 4 ~ 


Prohibition of voting 
interested director, 


vote] 


or interested 2 [nor shall his presence count for the 
purpose of forming a quorum at the time of any such 
and if he does so vote, his vote shall not be counted : 


LEG. BEE. 

1 This section -was inserted by S. 3 of Act 
XI of 1914. 

2 These words were inserted by 8 . 47 of 
Act XXII of 1936. 


Disclosure op interest. — Where the in- 
terest of the director is such that it is likely 
to produce a conflict between his duty to the 
company and his duty or interest in the other 
party, he is bound to disclose it. But if the 
whole body of the directors was already 
aware of such interest, formal disclosure is 
not necessary. 1928 M.W.N. 481=115 1.0. 
486=1929 M. 353. Where the company sues the 
director on the ground that he had. interest 
in the contract entered into hy him on behalf 
of the company, the fact of non-disclosure 
under this section must be set forth in the 
plaint; and the plaint will not be allowed to 
be amended after issues framed and evidence 
dosed. 1929 M. 353. A letter written 
by the purchasing director to the chairman 
of the Board of Directors who merely signed 
it as noted, does not prove that the disclo- 
sure of the directors 's interest was made at 
any meeting of the directors as required by 
S. 91-A ( 1 ), when it is not referred to in 
the minutes of any of the meetings. 42 0. 
W.N. 583=1938 Cal. 440. Petty purchases 
by a director of a company from a Arm in 
which h© has an interest are covered by the 
proviso to S. 91-A ( 1 ); and the director's 
interest should be disclosed in the manner 
provided for therein. 42 C.W.N. 533=1938 
Cal. 440. 

Seo. 91-B: Amendment by Act XXII op 
1936. — The amendment has introduced a 
salutary provision, the equity of which has 
been recognised by the Courts . 

Object op Section — How par tklrd 
parties ARB APFEOTED. — The object of 8. 91-B 
of the Act is clearly to ensure that a com- 
pany shall have the benefit of the judgment 
of an entirely independent Board. It is 
very well settled law in the case of English 
joint-stock companies that people dealing 
with such a company are fibred wifch notice 
of any limitations on the power of the com- 
pany . contained in the statute under which 
it is incorporated or in the memorandum ox 
articles of association; but that if it is shown 
that a particular act was ostensibly autho- 
rised by the statute and the memorandum or 
articles of association persons dealing with 
the company are not concerned to see that 
the company has put itself into a position to 
exercise its power properly. That is to say, 
outside parties axe not concerned with the 
internal management of the company; and 


if the disability _ of a director to vote upon 
a contract in which he is personally interest- 
ed were imposed by the articles of associa- 
tion, the question whether he is personally 
interested in, and entitled to vote upon, a 
patricular contract would be regarded a s a 
matter of internal management, with which 
outside persons dealing with the company 
would not be concerned. The principle of 
English Law ought to be applied to a case 
of disability of directors arising under 
8 . 91-B of the Companies Act. But when a 
person has notice of the terms of the con- 
tract to which he is a party, he necessarily 
has notice of the circumstances under which 
the contract was passed or resolved upon by 
the directors. 87 Bom.L.B. 978=1936 B. 
62. Where a director of a company has an 
interest as shareholder in another company 
or is in d fiduciary position towards and owes 
a duty to another company, which is pro- 
posing to enter into a transaction with the 
company of which he is the director, he 
comes within the rule laid down in 8 . 91-B 
and the transaction is voidable at the inst- 
ance of the company with whom it is entered 
into. He has a personal interest in the 
matter and owes a duty which conflicts with 
his duty to the company of which he is the 
director. It is immaterial whether the con- 
flicting interest belongs to him beneficially 
or as a trustee for others. S. 91-B would 
not however deprive of the benefit of his con- 
tract with the company a third party who 
had no notice of the defect in the director’s 
authority. Such a person would be entitled 
to assume that the internal management of 
the company is properly conducted. But if 
the third party is shown to have knowledge 
of the real state of affairs, the transaction 
is voidable as against- him. I.L.B. (19381 
Bom. 421=42 C.W.N. 733=40 Bom.L.B. 
1109=1938 B.O. 159 (P.O.). 

Sec. 91-B ( 1 ) (before amendment) : 
Shareholder creditor — -Bight to vote for 
RESOLUTION AUTHORISING SET-OFF OF FUTURE 
CALLS AGAINST DEBT DUE.— It is Open tO a 
company to agree with a shareholder to whom 
its owes money that the debt shall be set-off 
against future calls. But where such share- 
holder creditor is himself a director and the 
managing agent, he cannot validly vote for 
a resolution authorising such set-off. The 
resolution would be invalid when the neces- 
sary quorum is lacking without such direc- 
tor s vote. Such a salireholder can, there- 
fore on liquidation, b e placed in the list of 
contributories in respect of the unpaid share 
money. 54 L.W. 440= (1941) 2 M.L.J. 
595=1942 Mad. 95. 

Vote. — Where the articles of association 
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Provided that the directors or any of them may vote on any contract of 
indemnity against any loss which they or any one or more of them may suffer by 
reason of becoming or being sureties or sxirety for the company. 

(2) Every director who contravenes the provisions of sub-section (1) shall 
be liable to a fine not exceeding one thousand rupees.] 

i[ (3} This section shall not apply to a private company:] 

2 [ Provided that where a private company is a subsidiary company of a 
public company, this section shall apply to all contracts or arrangements made on 
behalf of the subsidiary company with any person other than the holding company.] 
8 [gi-C. (1) Where a company enters into a contract for the appointment 

of a manager 4 [or managing agent] of the company 
in which contract any director of the company is 
directly or indirectly concerned or interested, or varies 
any such existing contract, the company shall 4 [, within 
twenty-one days from the date of entering into the contract or the varying of the 
contract,] send an abstract of the terms of such contract or variation, as the case 
may be, together with a memorandum clearly indicating the nature of the interest 
of the director in such contract, or in such variation, to every member ; and the 
contract shall be open to the inspection of any member at the registered office of 
the company. 

(2) If a company makes default in complying with the requirements of sub- 
section (1), it shall be liable to a fine not exceeding one thousand rupees ; and 
every officer of the company who knowingly and wilfully authorises or permits the 
default shall be liable to the like penalty.] 

8 [gi-D. (1) Every manager or other agent of the company other than a private 
company B [not being the subsidiary company of a 


Disclosure to members in 
case of contract appointing a 
manager. 


public company] who enters into a contract for or on 
behalf of the company in which contract the company 
is an undisclosed principal shall, at the time of entering 
into the contract, make a memorandum in writing of 
the terms of the contract, and specify therein the person with whom it has been 
made. 


Contracts by agents of com- 
pany in which company is 
undisclosed principal. 


LEG-. REF. 

1 This sub-section was aded by S . 2 of 
Act XLH of 1920. 

2 This proviso was added by S. 47 of Act 
XXII of 1936. 

8 This section was inserted by 8. 3 of Act 
XI of 1914. 

4 These words were inserted by 48 of 
Act XXII of 1936. 

5 These words were inserted by d. 49, ibid. 


of a company required a quorum of three at 
the directors’ meeting, and five directors at 
a meeting by their resolution alio ted the un- 
allotted shares of the company to three of 
them in certain proportions, it was held that 
the allotment of shares was a contract, that 
the three directors to whom the shares were 
allotted were not entitled to vote and that, 
therefore, there was no quorum and the 
resolution and allotment were invalid. 23 
Bom.L.R. 1104=64 1.0. 933=1921 B. 372. 
That the interested director should not be 
counted in deter m i n i ng the quorum, is based 
on the principle that where a bare quorum 
is assembled, no contract can be made with 
a member of that quorum, because such a 
contract requires his concurrence, and he 
cannot be on both sides of these same con- 
tract. As to that contract he is not a direc- 


tor, but is a stranger; and when he steps out 
of the bare quorum and assumes the attitude 
of a stranger the quorum is broken. 

Seo. 91-C: Amendment by Aot XXII 
or 1936. — After the word ‘ 'manager” the 
words “or managing agent” and after the 
words ‘the company shall’ lie words “within 
21 days from the date of entering into the 
contract or the varying of the contract” have 
been inserted by the amendment. The first 
change has been made in view of the fact 
that the term “manager” does noc include 
now after this amending Act a “managing 
agent”. The second provides a time limit 
within which the information is to be given 
to the members, so that there may be no long 
delay or evasion. 

Seo. 91-D: Amendments by Aot XXII 
or 1936. — In sub-section (1) after the words 
1 ‘private company” the words “not being the 
subsidiary company of a public company”; 
and in sub-section (2) after the words “to 
the company” the words “and send copies to 
the directors” have been added by the 
amendment. The object of the amendment 
is to have copies of contracts by agents of 
the company in which the company is an un- 
disclosed principal sent to the directors in 
advance. 
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(2) Every such manager or other agent shall forthwith deliver the memo- 
randum aforesaid to the company x [and send copies to the directors], and such 
memorandum shall be filed in the office of the company and laid before the directors 
at the next directors 5 meeting. 

(3) If any such ^manager or other agent makes default in complying with 
the requirements of this section — 

(a) the contract shall, at the option of the company, be void as against the 
company ; and 

(ft) such manager or other agent shall be liable to a fine not exceeding two 
hundred rupees.] 

Prospectus. 


92. (1) Every prospectus issued by or on behalf of a company or in relation 

Filing of prospectus. f i, ntended company shall be dated and that 

s p p date shall, unless the contrary be proved, be taken as 

the date of publication of the prospectus. 

(2) A copy of every such prospectus, signed by every person who is named 
therein as a director or proposed director of the company, or by his agent authorised 
in writing, shall be filed for registration with the registrar on or before the date of 
its publication, and no such prospectus shall be issued until a copy thereof has been 
so filed for registration. 

(3) The registrar shall not registrer any prospectus unless it is dated, and 
the copy thereof signed, in manner required by this section. 

(4) Every prospectus shall state on the face- of it that a copy has been filed 
for registration as required by this section. 

(5) If a prospectus is issued without a copy thereof being so filed, the company 
and every person who is knowingly a party to the issue of the prospectus, shall be 
liable to a fine not exceeding fifty rupees for every day from the date of the issue 
of the prospectus until a copy thereof is so filed. 

93. (1) Every prospectus issued by or on behalf of a company, or by or on 
Specific requirements as to behalf of any person who is or has been engaged or 

particulars of prospectus. interested m the formation of the company, shall 

state — 


LEG. REF. 

1 These words were inserted by S . 49, Act 
XXII of 1936. 


Seo. 92: Application - of Section. — It 
cannot be said that a prospectus is such only 
when it conforms to the terms of S. 93, and 
a person who incurs a penalty for failure 
to file a prospectus under this section can- 
not avoid the penalty by allowing the pros- 
pectus to lack some of the requisites laid 
down under S. 93, for that would be taking 
advantage of one's own wrong. 67 M.L.J. 
437=40 L/W. 619=1934 M. 641. 

Offence under section not technical. — 
M filed a prospectus fulfilling all require- 
ments of law in the office of the Registrar, 
Joint-Stock Companies and subsequently 
issued a prospectus in Bengali. It was found 
that the prospectus in Bengali did not con- 
tain certain particulars required by S. 93, 
Companies Act; and was not a verbatim tran- 
slation of the English prospectus. The Regis- 
trar filed a complaint under S. 92 (5) on the 
ground that the Bengali prospectus had been 
issued without having been filed before him. 
The Magistrate holding the offence to be 
purely technical and omission not culpable 


acquitted J2. Held, that R was liable to be 
convicted under S. 92 (5), Companies Act. 
That the proceedings were initiated by ihe 
Registrar and not by a private person and as 
the question involved was one of great im- 
portance in view of the scope of the Act and 
of the necessity in the interest of the com- 
munity of the strictest observance of its pro- 
vision; the High Court could not refuse to 
interfere with the order of acquittal. 160 
I.C. 829=40 O.W.NT. 320=1936 C. 33. 

Seo. 93: Amendment by Act XXII of 
1936. — This section has been considerably 
amended by Hie amending Act (1986) . The 
-amendment provides for the disclosure in the 
prospectus of a company of certain details, 
which have not hitherto been required to be 
so disclosed. Chief among them are the 
following : 

(i) In sub-section ( 1 ), clause ( 0 ), words 
have been added, to provide for the disclo- 
sure of the names of man a g ing agents or 
proposed managing agents ; and of the provi- 
sion in the articles or in any contract as to 
Ihe appointment of managers and manag in g 
agents, and the remueration payable to 
them. 
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{a} the contents of the memorandum, with the names, descriptions and 
addresses of the signatories and the number of shares subscribed for by them res- 
pectively ; and the number of founders or management or deferred shares (if 
any) and the nature and extent of the interest of the holders in the property and 
profits of the company a [and the number of redeemable preference shares intended 
to be issued with the date or, where no date is fixed, the period of notice required 
and the proposed method of redemption] ; and 

(b) the number of shares (if any) fixed by the articles as the qualification 
of a director, and any provision in the articles as to the remuneration of the directors; 
and 

(c) the names, descriptions and addresses of the directors or proposed directors 
and of the managers or proposed managers x [and managing agents or proposed 
managing agents] (if any) 1 [and any provision in the articles or in any contract 
as to the appointment of managers or managing agents and the remuneration 
payable to them] ; and 

( d ) the minimum subscription on which the directors may proceed to allot- 
ment and the amount payable on application and allotment on each share ; and 
in the case of a second or subsequent offer of shares the amount offered for subscription 
on each previous allotment made within the two preceding years, and the amount 
actually allotted, and the amount (if any) paid on the shares so allotted ; and 

(e) the number and amount of shares and debentures which within the 
two preceding years have been issued, or agreed to be issued, as fully or partly 
paid up otherwise than in cash, and in the latter case the extent to which they are 
so paid up, and in either case thfe consideration for which those shares or debentures 
have been issued or agreed to be issued ; and 

a [ (ee) where any issue of shares or debentures is underwritten, the names 
of the underwriters, and the opinion of the directors that the resources of the under- 
writers are sufficient to discharge the underwriting obligations ; and] 


LEG. BEE. 

1 These words were inserted by S . 50 of 
Act XXII of 1936. 

2 This clause was added, ibid . 


(w) After sub-section (1), clause (e), a 
new clause (ee) has been inserted requiring 
the prospectus to contain information about 
the underwriting of shares. 

(in) After sub-section (1), clause (/), a 
new clause (f) has been inserted. By vir- 
tue of this amendment, where any property, 
purchased or acquired by the company, had 
been the subject of transfer by sale within 
the previous 2 years, the amounts of each 
of such transfers; and where the property is 
a business, then particulars relating to the 
profits of such business during the previous 
3 years, and the balance-sheet of the business 
made up to at least 90 days prior to the issue 
of the prospectus, should be appended to the 
prospectus. 

(iv) In suh-section (1), clause (h), woids 
have been inserted, so as to make the pro- 
vision as to disclosure amplified and appli- 
cable to discount also. Under the Amend- 
ing Act power to issue shares at a discount 
under certain circumstances have been pro- 
vided for in the new S. 105-A, and hence 
this amendment in this clause has become 
necessary. 

(v) The amendment of clause (0 of sub- 
section (1) has been made with a view to 
secure fuller information in respect of pro- 


perty purchased or to be purchased, e.g., as 
to the existence of charges on such pro- 
perty. 

( vi ) After sub-section (1), clause (o'), a 
new clause (p) .has been inserted for the 
disclosure of the nature and extent of the 
restrictions contained in the articles upon 
the members’ right to attend, speak or vote 
at meetings of the company; or upon their 
right to transfer shares, or upon the direc- 
tors 9 powers of management. 

(vii) Sub-section (1-A) has been newly 
inserted, with a view to render necessary 
further disclosure to be made in the prospec- 
tuses issued by a company which has been 
carrying on business prior to the issue 
thereof . 

* (viii) Sub-secion (1-B) has been insert- 
ed newly for the purpose of avoiding by an 
explanation any difficulties in interpreting 
the word i€ profits”. 

(ia;) A proviso has been added to clause 

(0) in sub-section (4), so as to be supple- 
mentary to the provision contained iu 8. 164 

(1) of this Act. On this section, see 160 I. 
0 . 829=40 CLW.N. 320=1936 0. 33, cited 
under 8 . 92 supra. Bights of shareholders— 
Prospectus, if relevant. Ordinarily the pros- 
pectus is not relevant in any matter t/rach- 
mg the contract between shareholder and 
the company. It is not the contract but. 
only matter which induces the contract. It 
would be relevant in an action for rescis- 
sion baaed on misrepresentation or farad, 
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(f) the names and addresses of the vendors of any property purchased or 
acquired by the company, or proposed so to be purchased or acquired, which is to 
be paid for wholly or partly out of the proceeds of the issue offered for subscription 
by die prospectus, or the purchase or acquisition of which has not been completed 
at the date of issue of the prospectus, and the amount payable in cash, shares or 
debentures to the vendor, and where there is more than one separate vendor or the 
company is a sub-purchaser, the amount so payable to each vendor : Provided that 
where the vendors or any of them are a firm, the members of the firm shall not be 
treated as separate vendors ; and 

i[ (jf) where any property referred to in clause (/) has within the two years 
preceding the issue of the prospectus been transferred by sale, the amount paid by 
the purchaser at each such transfer so far as the information is available and, where 
any such property is a business, the profits accruing from such business during each 
of the three years immediately preceding the issue of the prospectus or during each 
year of the existence of the business if less than there years so far as the information 
is available. A balance sheet of the business concerned made up to a date not 
more than ninety days before the date of the issue of the prospectus shall be appended 
to the prospectus ; and] 

(g) the amount (if any) paid or payable as purchase-money in cash, shares 
or debentures, for any such property as aforesaid, specifying the amount (if any) 
payable for good will ; and 

(k) the amount (if any) paid within the two preceding years or payable* 
as co mmis sion for subscribing or agreeing to subscribe, or procuring or agreeing 
to procure subscriptions, for any shares in or debentures of, the company, a [or as 
discount in respect of shares issued, showing separately the amount if any, so paid 
to the managing agents] : Porvided that it shall not be necessary to state the 
, commission payable to sub-underwriters ; and 

(£) the amount or estimated amount of prel im i n ary expenses ; and 
(k) the amount paid within the two preceding years or intended to be 
paid to any promoter, and the consideration for any such payment ; and 

(Z) the dates of, and parties to, every material contract 3 [including contracts 
relating to the acquisition of property to which clause (j) applies], and a reasonable 
time and place at which any material contract or a copy thereof may be inspected : 
Provided that this requirement shall not apply to a contract entered into in the 
ordinary course of the business carried on intended to be carried on by the company, 
or to any contract 8 [ (except a contract appointing or fixing the remuneration of a 
managing director or managing agent) ] entered into more than two years before 
the date of issue of the prospectus ; and 

(m) the names and addresses of the auditors (if any) of the company ; and 

(n) full particulars of the nature and extent of the interest (if any) of every 
director in the promotion of, or in the property proposed to be acquired by, the 
company, or, where the interest of such a director consists in being a partner in a 
firm, the nature and extent of the interest of the firm with a statement of all sums 
paid or agreed to be paid to him or to the firm in cash or shares or otherwise by 


LEG-. EEF. 

1 This clause was inserted by 9 . 50 of 
.Act XXII of 1936. 

2 These words were substituted for die 
words “or at the ratp of any such commis- 
sion, J J ibid. 

s These words were inserted by 6. 50, 
Aet XXII of 1936. 


or in an action for deceit, but not in a matter 
of contract. The contract proper is to be 
found in the application for allotment of 
shares and in the articles of association. 
JBut where the application for allotment sti* 
C.G.M. — 185 


pulatos that the shares are to be subject to 
certain special conditions found in the pros- 
pectus, that portion of the prospectus must 
be read into the contract. 1946 N.L. J. 
128. 

Secs. 93 and 183 (5). — False and mis-* 
leading prospectus — Bight to avoid agreement 
10 purchase shares is to be exercised within 
reasonable time — Application under S. 18® 
(o) for removal from list of contributories 
cannot be allowed after 11 years. See I.I*. 
If. (1938) All. 301=1938 A.Ii.J. 94=193$ 
All. 193. 


— > 
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any person either to induce him to become, or to qualify him as, a director, or other- 
wise for services rendered by him or by the firm in connection with the promotion 
or formation of the company ; and 

(0) where the company is a company having shares of more than one class, 
the right of voting at meetings of the company conferred by, x [and the rights in 
respect of capital and dividends attached to], the several classes of shares res- 
pectively ; a [and] 

8 [ (p) where the articles of the company impose any restrictions upon the 
members of the company in respect of the right to attend, speak or vote at meetings 
of the company or of the right to transfer shares, or upon the directors of the com- 
pany in respect of their powers of management, the nature and extent of those- 
restrictions ;] 4 [and] 

5 [ (#) where any part of the sums required for the matters set out in sub- 
section (2) of section 101 is to be provided out of sources other than share capital 
particulars of the amount to be so provided and the sources thereof.] 

6 [ (1 A) Where the prospectus is issued by a company which has been carrying 
on business prior to the issue thereof, the prospectus shall set out the following 
reports in addition to the matters referred to in sub-section (1), namely : — 

(£) a report by the auditors of the company with respect to the profits of the 
company including its subsidiary companies, if any, so far as the information is 
available in each of the three financial years immediately preceding the issue of the 
prospectus, and with respect to the rates of the dividends, if any, paid by the company 
on each class of shares in the company for each of the said three years giving parti- 
culars of each such class of shares on which such dividends have been paid and the 
source from which the dividends have been paid and particulars of the cases in which 
no dividends have been paid on any class of shares for any of those years, and if no 
accounts have been made up for any part of a period of three years ending on a 
date three months before the issue of the prospectus, containing a statement of that 
feet ; 

(it) if the proceeds or any part of the proceeds of the issue of the shares or 
debentures are or is to be applied directly or indirectly in the purchase of any 
business, a report made by an accountant or accountants holding the certificate 
referred to in section 144 who shall be named in the prospectus upon the profits 
of the business in respect of each of the three financial years immediately preceding 
the issue of the prospectus : 

Provided that, if, in the case of a company which has been carrying on 
business for less than three years, the accounts of the company have been made up 
only in respect of two years or any shorter period, this sub-section shall have effect 
as if references to two years or such shorter period were substituted for references 
to three years.], 

6 [ (iB) The statement referred to in clause (ff) of sub-section (1) and the 
report referred to in sub-section (iA) with respect to the profits of a company or 
business shall show clearly the trading results and all charges and expenses incidental, 
thereto excluding income or profits having no relation to the trading for die period 
covered and excluding also items of profit or income of a non-recurring nature 
but including amounts appropriated from profits to such purposes as payment of 
taxation or reserves.] 

*[* ***** * ] 

(2) Where any such prospectus as is mentioned in this section is published 

as a newspaper advertisement, it shall not be necessary in the advertisement to 
specify the contents of the memorandum, or the signatories thereto, and the number 
of shares subscribed for by them. 


LEG. REF. 

3 These -words were added by Act XXII 
of 1936. 

2 Tliis word was added by Act XXH of 
1936. 

3 This clause was inserted by ibid. 

4 This word was inserted by S. 2 and Sch. 


I of Act XX of 1937. 

5 This clause was inserted by S. 2 and Sch. 
I of Act XX of 1937. 

6 This sub-section was inserted by S. 50 
of Act XXH of 1936. 

7 Sub-S. (1-0) was omitted by S. 3 and 
Sch. n of Act XX of 1937. 
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(3) This section shall not apply to a circular or notice inviting existing 
members or debenture holders of a company to subscribe either for shares or for 
debentures of the company, whether with or without the right to renounce in 
favour of other persons. 

(4) The requirements of this section as to the memorandum and the quali- 
fication, remuneration and interest of directors, the names, descriptions and addresses, 
of directors or proposed directors, and of managers or proposed managers, and the 
amount or estimated amount of preliminary expenses, shall not apply in the case 
of a prospectus issued more than one year after the date at which the company is 
entitled to commence business. 

1 [Provided that the said requirements, except the requirement as to the 
amount or estimated amount of preliminary expenses shall apply to a prospectus 
filed in pursuance of section 154.] 

(5) Nothing in this section shall limit or diminish any liability which any 
person may incur under the general law or this Act apart from this section. 

94. For the purposes of section 93 every person shall be deemed to be a vendor 

who has entered into any contract, absolute or con- 
Meaning of “ vendor ” m ditfonal, for the sale or purchase, or for any option of 
secUon 93 ' purchase, of any property to be acquired by the com- 

pany, in any case, where — 

(a) the purchase-money is not fully paid at the date of issue of the prospectus ; 
or 

(b) the purchase-money is to be paid or satisfied wholly or in part out of the 
proceeds of the issue offered for subscription by the prospectus ; or 

(c) the contract depends for its validity or fulfilment on the result of that 

issue. 

95. Where any of the property to be acquired by the company is to be taken 

on lease, section 93 shall apply as if the expression 
Application of section 93 ce vendor ” included the lessor, and the expression 
to the case of property taken « p urc k aS e-money 55 included the consideration for 
0X1 lcase * the lease, and the expression cc sub-purchaser 55 included 

a sub-lessee. 


96. 2 [ (1) ] Any condition requiring or binding any applicant for shares or 

„ c . debentures to waive compliance with any requirements. 

waiver or noUce' of section 93, or purporting to affect him with notice 
of any contract, document or matter not specifically 
referred to in the prospectus, shall be void. 

2[ it shall not be lawful to issue any form of application for the shares in 
or debentures of a company unless the form is issued with a prospectus which 
complies with the requirements of section 93 : 

Provided that this sub-section shall not apply if it is shown that the form 
of application was issued either — 

(<z) in connection with a bona fide invitation to a person to enter into an 
underwriting agreement with respect to the shares or debentures ; or 

(b) in relation to shares or debentures which were not offered to the public. 

If any person acts in contravention of the provisions of this sub-section, he 
shall be liable to a fine not exceeding five hundred rupees.] 


UEG-. REF. 

1 This proviso was added by S. 50 of Act 
XXII of 1936. 

2 S. 96 was re-numbered as sub-S. (1) of 
that section and sub-S. (2) was added by 
S. 51 of Act XXII of 1936. 


Seo. 96. — This section has been amended 
by Act ttxtt of 1936. The amendment 
makes it unlawful now to issue any form 


of application for shares in or debentures of 
a company unless the form is issued with a 
proper prospectus, and a penalty is provided 
for any contravention of this requirement. 
Exception, however, is made in the proviso, 
in the case of tona fide invitation to an 
underwriting agreement and with reference 
to shares or debentures not offered to the 
public. 
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97 - 1 [ (1) If a prospectus is issued which does not comply with the pro- 

visions of section 3, every person who is knowingly 
Saving in certain cases of responsible for the issue of such prospectus shall be liable 
non-compliance with section to a not exceeding fifty rupees for every day from 

the day of the issue of the prospectus until a copy 
complying with the requirements of section 93 is filed.] 

1 [ (2) ] In the event of non-compliance with 2 [or contravention of] any 
of the requirements of section 93, a director or other person responsible for the 
prospectus shall not incur any liability by reason of the non-compliance 2 [or contra- 
vention] if he proves that — 

(a) as regards any matter not disclosed, he was not cognisant thereof ; or 

( b ) the non-compliance 2 [or contravention] arose from an honest mistake 
of fact on his part ; 3 [or] 

8 [ (3) the non-compliance or contravention was in respect of matters which 
in the opinion of the Court were immaterial, or was otherwise such as ought in the 
opinion of the Court having regard to all the circumstances of the case reasonably 
to be excused :] 

Provided that, in the event of non-compliance with 2 [or contravention of] 
the requirements contained in clause (1 n ) of sub-section (1) of section 93, no such 
director or other person shall incur any liability in respect of the non-compliance 
2 [or contravention] unless it be proved that he had knowledge of the matters not 
disdosed. 


98. (1) A company which does not issue a prospectus on or with reference to 

its formation shall not allot any of its shares or debentures 

unless before the first allotment of either shares or 
where no prospectus is issued. debentyires has been med with ^ registrar a 

statement in lieu of prospectus signed by every person who is named there as a 
director or a proposed director of the company or by his agent authorised in writing, 
in the form and containing the particulars 4 [set out in the form marked I in the 
Second Schedule]. 

(2) This section shall not apply to a private company or to a company which 
has allotted any shares or debentures before the co mm encement of this Act or, in 
so far as it relates to the allotment of shares to a company limited by guarantee and 
not having a share capital. 

6 [ 9 8-A. (i) Where 


a company allots or agrees to allot any shares in or 
debentures of the company with a view to all or any 
of those shares or debentures being offered for sale to 
the public, any document by which the offer for sale 
to the public is made shall for all purposes be deemed 
to be a prospectus issued by the company and all enactments and rules of law as 


Document offering shares or 
debentures for sale to be 
deemed a prospectus. 


LEG. BET. 

1 The original S. 97 was re-numbered as 
sub-S. ( 2 ) of that section and sub-S. ( 1 ) 
was inserted by S. 52 of Act XXII of 1936. 

3 These words were inserted, ibid. 

3 The word “or” and CL ( 0 ) were insert- 
ed, ibid. 

4 These words were subsisted for the 
words “set out in the Second Shedule” by 
S. 53, ibid. 

5 This section was inserted by 3 . 54 of 
Act XXII of 1936. 


Sec. 97: Amendments by Act xxn op 
1936. — The original section has been altered 
as sub-section ( 2 ) of this section, with some 
amendment and addition of clause (c) . Sub- 
section ( 1 ) of this section has been newly 
inserted. The words “or contravention” 


found in the present sub-section ( 2 ) have 
been newly added and so also danse ( 0 ). 
The present sub-section ( 1 ) has been insert- 
ed with a view to provide a penalty for the 
issue of prospectus which fails 10 comply 
wjfli the provisions of 8 . 93. 

Sec. 98: Amendment by Act XXII op 
1936. — In sub-section (1) for the former 
words “in the second schedule” the words 
“in the form marked I in the second sche- 
dule” have been subtsituted by the Amend- 
ing Act. This amendment is consequential 
on the alteration now made in the second 
Schedule of this Act. 

Sec. 98-A: Amendment by Act XXTT op 
1936. — This section has been newly intro- 
duced, with a view to escape the stringent 
rules regarding the issue and the content 
of a prospectus, JWhat cetrain companies 
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to the contents of prospectuses and to liability in respect of statements in and omis- 
sions from prospectuses or otherwise relating to prospectuses shall apply and have 
effect accordingly as if the shares or debentures have been offered to the public for 
subscription and as if persons accepting the offer in respect of any shares or debentures 
were subscribers for those shares or debentures but without prejudice to the liability^ 
if any, of the persons by whom the offer is made in respect of mis-statements con- 
tained in the document or otherwise in respect thereof. 

(2) For the purposes of this Act it shall, unless the contrary is proved, be 
evidence that an allotment of or an agreement to allot shares or debentures was 
made with a view to the shares or debentures being offered for sale to the public, 
if it is shown — 

(a) that an offer of the shares or debentures or of any of them for sale to 
the public was made within six months after the allotment or agreement to allot ; or 

(fi) m that at the date when the offer was made the whole of the consideration 
to be received by the company in respect of the shares or debentures had not been 
so received. 

(3) Section 97 shall apply to the person or persons making the offer as though 
they were persons named in a prospectus as directors of a company, and the pro- 
visions of section 93 shall have effect as if it required a prospectus to state, in addition 
to the matters required by that section to be stated in a prospectus, — 

(a) * the net amount of the consideration received or to be received by the 
company in respect of the shares or debentures to which the offer relates, and 

(b) the place and time at which the contract under which the said shares or 
debentures have been or are to be allotted may be inspected. 

(4) Where a person making an offer to which this section relates is a com- 
pany or a firm, it shall be sufficient if the document aforesaid is signed on behalf 
of the company or firm by all directors of the company or not less than half of the 
partners, as the case may be, and any such director or partner may sign by his 
agent authorised in writing.] 


Restriction on alteration of 
terms mentioned in prospectus 
or statement in lieu of pros- 
pectus. 


99. A company shall not, at any time, vary the 
terms of contract referred to in the prospectus or state- 
ment in lieu of prospectus, except subject to the approval 
of the company in general meeting. 

too. (1) Where a prospectus invites persons to subscribe for shares in or 
Liability for statements in debentures of a company, every person who is a director 
prospectus. °* th e company at the time of the issue of the prospectus 

and every person who has authorised the naming of 
himself and is named in the prospectus as a director or as having agreed to become 


were previously doing was to sell their 
shares or debentures to a purchaser, and to 
cause the purchaser to offer the same for 
sale to the public. Such a purchaser not 
being a person who was or had been engag- 
ed or interested in the formation of the 
company, the offer for sale to the public 
made by him did not strictly come under 
the term “prospectus”. By this means, un- 
scrupulous companies successfully managed 
to evade the provisions of the Act relating 
to the prospectus. With a view to avert 
this mischief and fraud, this section has 
been enacted. This section introduces S. 38 
of the English Act, and renders every docu- 
ment containing an offer of shares subject to 
the provisions of the Act regarding “pros- 
pectus” and thereby renders the evasion of 
the roles impossible* 

Sec. 100: “Reasonable public notice”. 
— Under S. 101 (1), it is immaterial whether 


the director sees the prospectus or not; and 
he is liable if he authorizes the issue of a 
false prospectus. 67 M.L.J. 437 =£0 L.V7. 
519=1934 M. 641. 

Some directors retiring before allot- 
ment. — Where before allotment of shares in 
a limited company two of the directors men- 
lioned in the prospectus retired, and the 
fact of retirement was not communicated 
to the allottee; the latter would be entitled 
to rescind the contract of allotment and 
claim a refund of the monies paid by him. 
32 L.W. 108=124 1.0. 193=1930 hi. 325. 
The fact that subsequent to the formation of 
the company after allotment, there is every 
likelihood of a change in the directorate has 
no bearing at all on the question, because 
until allotment of the shares, the allottee has 
a right to withdraw his offer; if there should 
be any breach in the terms of the contract 
published in the prospectus. 1930 M. 325. 
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a director either immediately or after an interval of time, and every promoter of the 
company, and every person who has authorised the issue of the prospectus, shall be 
liable to pay compensation to all persons who subscribe for any shares or debentures 
on the faith of the prospectus for all loss or damage they may have sustained by 
reason of any misleading or untrue statement therein, or in any report or memoran- 
dum appearing on the face thereof, or by reference incorporated therein or issued 
therewith, unless it is proved — 

(a) with respect to every misleading or untrue statement not purporting to 
be made on the authority of an expert or of a public official document or statement, 
that he had reasonable ground to believe and did up to the time of the allotment 
of the shares or debentures, as the case may be, believe that the statement fairly 
represented the facts or was true ; 

(£) with respect to every misleading or untrue statement purporting to be a 
statement by or contained in what purports to be a copy of or extract from a report 
or valuation of an expert, that it fairly represented the statement, or was a correct 
and fair copy of or extract from the report or valuation : Provided that the director, 
person named as director, promoter or person who authorised the issue of the pros- 
pectus shall be liable to pay compensation as aforesaid if it is proved that he had no 
reasonable ground to believe that the person making the statement, report or 
valuation was competent to make it ; and 

(<?) with respect to every misleading or untrue statement purporting to be a 
statement made by an official person or contained in what purports to be a copy 
of or extract from a public official document, that it was a correct and fair repre- 
sentation of the statement or copy of or extract from the document : 
or unless it is proved — 

(£) that having consented to become a director of the company he withdrew 
his consent before the issue of the prospectus, and that it was issued without his 
authority or consent ; or 

(ii) that the prospectus was issued without his knowledge or consent, and 
that on becoming aware of its issue, he forthwith gave a reasonable public notice 
that it was issued without his knowledge or consent ; or 

(Hi) that, after the issue of the prospectus and before allotment thereunder, 
he, on becoming aware of any misleading or untrue statement therein, withdrew 
his consent thereto, and gave reasonable public notice of the withdrawal, and of the 
reason therefor. 

(2) Where a company existing at the commencement of this Act has issued 
shares or debentures, and for the purpose of obtaining further capital by subscriptions 
for shares or debentures issues a prospectus, a director shall not be liable in respect 
of any statement therein unless he has authorised the issue of the prospectus, or has 
adopted or ratified it. 

(3) Where the prospectus contains the name of a person as director of the 
company, or as having agreed to become a director thereof, and he has not consented 
to become a director or has withdrawn his consent before the issue of the prospectus, 
and has not authorised or consented to the issue thereof, the directors of the company, 
except any without whose knowledge or consent the prospectus was issued, and any 
other person who authorised the issue thereof, shall be liable to indemnify the 
person named as aforesaid against all damages, costs and expenses to which he may 
be made liable by reason of his name having been inserted in the prospectus or in 
defending himself against any suit or legal proceedings brought against him in 
respect thereof. 

(4) Every person who, by reason of his being a director or named as a 
director, or as having agreed to become a director, of his having authorised the 
issue of the prospectus, becomes liable to make any payment under this section, 
may recover contribution, as in cases of contract, from any other person who, if 
sued separately, would have been liable to make the same payment, unless the 
person who has become so liable was, and that other person was not, guilty of 
fraudulent misrepresentation. 
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(5) For the purposes of this section — 

(fl) the expression “ promoter ** means a promoter who was a party to the 
preparation of the prospectus, or the portion thereof containing the misleading or 
untrue statement, but does not include any person by reason of his acting in a 
professional capacity for persons engaged in procuring the formation of the company ; 

( b ) the expression “ expert ” includes engineer, valuer, accountant, and 
any other person whose profession gives authority to a statement made by him. 

Allotment . 

101. 1 [ (1) No allotment shall be made of any share capital of a company 

Restriction as to allo tment offeredto ** P ubHc for subscription unless the amount 

stated m the prospectus as the minim um amount which 
in the opinion of the directors must be raised by the issue of share capital in order to 
provide the sums or, if any part thereof is to be defrayed in any other maimer, 
the balance of the sum required to be provided in respect of the matters specified 
in sub-section (52) has been subscribed, and the stun of at least five per cent, thereof 
has been paid to or received in cash by the company.] 

*[ (2) The matters for which provision for the raising of a minimum amount 
of share capital must be made by the directors are the following, namely : — 

(a) the purchase price of any property purchased or to be purchased which 
is to be defrayed in whole or in part out of the proceeds of the issue ; 

(b) any preliminary expenses payable by the company and any commission 
so payable to any person in consideration of his agreeing to subscribe for or of his 
procuring or agreeing to procure subscriptions for any shares in the company ; 

(c) the repayment of any moneys borrowed by the company in respect of 
any of the foregoing matters, and 

(< d ) working capital.] 

x [ (2- A) The amount referred to in subjection/ 1) as the amount stated in 
the prospectus shall be reckoned exclusively of any amount payable otherwise 
than in cash and is in this Act referred to as the minimum subscription.] 

x [ (2-B) All moneys received from applicants for shares shall be deposited 
and kept in a scheduled bank as denfied in the Reserve Bank of India Act, 1934, 
until returned in accordance with the provisions of sub-section (4) or until die 
certificate to commence business is obtained under section 103.] 


LEG. BEE. 

1 This sub-section was substituted- by S. 
-55 of Act XXII of 1936. 

Sec. 101: Amendment by Act XXII os* 
1936. — The present sub-Ss. (1), (2) and 
(2-A) have been substituted in lie place of 
lie old sub-Ss. (1) and (2). The amend- 
ment introduces the provisions of S. 39 of 
the English Act, and is aimed at discour- 
aging floatation of companies with insuffi- 
cient capital. Under sub-Ss. (1) and (2), 
as they stood previously, it was possible for 
mushroom companies to be formed with 
large authorised capital of which very little 
used to be subscribed. By providing for a 
nominal amount as “the minimum subscrip- 
tion^ they weTe enabled to commence “busi- 
ness almost immediately after incorporation 
and to exercise their borrowing powers. Their 
activities were frequently of a questionable 
character and they invariably came to grief 
within a very shprfc tune. When the crash 
-came the creditors usually found themselves 
in a hopeless position. The existence of such 


companies was a source of considerable dan- 
ger to the commercial world, and caused im- 
mense damage to the growth of genuine com- 
panies. There has been an unanimous de- 
mand from all quarters for adequate legis- 
lation to prevent the formation of such com- 
panies. Several remedies were suggested, 
and the legislature has Anally adopted the 
provisions contained in the amended sub-Ss. 
(1), (2) and (2-A) of this' section. 

(it) Sub-Ss. • (2-B) and (2-C) have also 
been inserted by the Amending Act XXII of 
1936. (2-B) provides for the monies receiv- 
ed in respect of shares to be kept deposited 
in Bank until 1 the certificate to commence 
business has been granted, or until returned 
under the provisions of sub-S . (4) . 

Application money not paid — Auxktment 
op shakes — Power op directors. — S. 101 
does not forbid the directors to allot shares 
to applicants who neglect to pay the appli- 
cation money in terms of the prospectus 
once the first allotment has been regularly 
made,, although it may be that a provision 
in a prospectus empowering them to do this 
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x [ (2-C) In the event of any contravention of the provisions of sub-section 
(a-B) every promoter, director or other person knowingly responsible for such contra- 
vention shall be liable to a fine not exceeding five hundred rupees.] 

(3) The amount payable on application on each share shall not be less than 
five per cent, of the nominal amount of the share. 

(4) If the conditions aforesaid have not been complied with on the expiration 
of one hundred and 2 [eighty] days after the first issue of the prospectus, all money 
received from applicants for shares shall be forthwith repaid to them without 
interest, and, if any such money is not so repaid within one hundred and 8 [ninety] 
days after the issue of the prospectus, the directors of the company shall be jointly 
and severally liable to repay that money with interest at the rate of seven per cent* 
per annum from the expiration of the one hundred and 4 [ninetieth] day : Provided 
that a director shall not be liable if he proves that the loss of the money was not due 
to any misconduct or negligence on his part. 

(5) Any condition requiring or binding any applicant for shares to waive 
compliance with any requirement of this section shall be void. 

(6) This section, except sub-section (3) thereof, shall not apply to any 
allotment of shares subsequent to the first allotment of shares offered to the public 
for subscription. 

(7) In the case of the first allotment of share capital payable in cash of a 
company which does not issue any invitation to the public to subscribe for its shares 
no allotment shall be made unless the minimum subscription (that is to say) — 

(a) the amount (if any) fixed by the memorandum or articles and named 
in the statement in lieu of prospectus as the minimum subscription upon which the 
directors may proceed to allotment ; or 

(b) if no amount is so fixed and named, the whole amount of the share 
capital other than that issued or agreed to be issued as fully or partly paid up other- 
wise than in cash ; 

has been subscribed and an amount not less than five per cent, of the nominal amount 
of each share payable in cash has been paid to and received by the company. 

(8) Sub-section (7) shall not apply to a private company or to a company 
which has allotted any shares or debentures before the commencement of this Act. 


LEO. REF. 

1 This sul) -section was substituted by 8 . 55 
of Act XXIX of 1936. 

2 This word was substituted for the word 
“twenty 7 \ ibid. 

8 This word was substituted for the word 
“thirty”, ibid. 

4 This word was substituted for the word 
e c thirties h .' 7 ibid. 


would be an infringement of the Act. I.L. 
B. (1939) 2 Cal. 512=1940 Cal. 164. 

Sec. 101, Sub-Sec. (3): Application op. 
— Sub-S. (3) is applicable to all allotments 
of shares whether at the time of the floating 
of the company or any subsequent period. 
Any allotment which is made without pay- 
ment of at least 15 per cent, of the nominal 
value of the shares by the applicant is, 
therefore, invalid. 161 I.C. 952 j 154 I.C. 
33=1934 A. 855. The directors who make 
such allotment would be guilty of mis- 
feasance- (Ibid.) Sub-S. (3) to S. 101 
lays down a mandatory requirement. The 
applicant for a share is under a statutory 
ohilgtion to pay 5 per cent, of the nominal 
amount of the share along with his appli- 
cation, and the company is also under the 
obligation to see that he does so, and it is 


against public policy that any allotment 
should be made without compliance with 
this requirement. That being so a company 
should not be allowed to take advantage of 
its own wrongdoing and neglect of the 
provisions of the Act by demanding the 
share money subsequently. 1939 Nag. 225- 
=I.L.R. (1941) Nag. 567. As to the 
liability of directors in respect of mis- 
feasance, see S. 235, infra. 

Allotment, when valid. — An allotment 
of sharps must he made within a reasonable 
lime, and a shareholder is not bound to* 
accept an allotment made after inordinate 
delay. 36 Bom.L.R. 32=1934 B. 97. JB, 
;>pplipd for shares on 10th August, 1930, and 
a sum of Bs. 250 was paid along with the 
application. The allotment was siad to have 
been made ou 17th October, 1931. A letter 
vas also issued to B on 2nd March, 1932, ask- 
iny Mm to pay allotment money as well 
ns the call money and the company resolved 
to go into liquidation on 3rd March, 1932, 
held, that B was not the purchaser of the 
shares of the company since shares were 
not allotted to him till 17th October, 1931, 
and also because no notice of allotment was- 
sent to B. 161 I.C. 295=1936 L. 16. 
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102. (1) An allotment made by a company to an applicant in contravention 

of the provisions of 1 [section 98 or section 101] shall be 
Effect of irregular allotment, voidable at the instance of the applicant within one 

month after the holding of the statutory meeting of the 
company and not later 2 [or in any case where the company is not required to hold 
a statutory meeting or where the allotment is made after the holding of the statutory 
meeting within one month after the date of the allotment and not later), and shall 
be so voidable notwithstanding that the company is in course of being wound up, 

(2) If any director of a company knowingly contravenes or permits or 
authorises the contravention of any of the provisions of 1 [section 98 or section 10 1] 
with respect to allotment, he shall be liable to compensate the company and the 
allottee respectively for any loss, damages or costs which the company or the allottee 
may have sustained or incurred thereby : Provided that proceedings to recover any 
such loss, damages or costs shall not be commenced after the expiration of two 
years from the date of the allotment. 

Restrictions on commence- 103 . ( 1 ) A company shall not commence any 

ment of business. business or exercise any borrowing powers unless — 

(a) shares held subject to the payment of the whole amount thereof in cash 
have been allotted to an amount not less in the whole than the minimum subscription; 
and 

(b) every director of the company has paid to the company on each of the 
shares taken or contracted to be taken by him, and for which he is liable to pay 
in cash, a proportion equal to the proportion payable on application and allotment 
on the shares offered for public subscription or, in the case of a company which does 
not issue a prospectus inviting the public to subscribe for its shares, on the shares 
payable in cash ; and 

(c) there has been filed with the registrar a duly verified declaration by the 
secretary or one of the directors in the prescribed form, that the aforesaid conditions 
have been complied with ; and 

(d) in the case of a company which does not issue a prospectus inviting the 
public to subscribe for its shares, there has been filed with the registrar a statement 
in lieu of prospectus. 

(2) The registrar shall, on the filing of a duly verified declaration, in accord- 
ance with the provisions of this section certify that the company is entitled to com- 
mence business, and that certificate shall be conclusive evidence that the company 
is so entitled : 

Provided that, in the case of a company which does not issue a prospectus 
inviting the public to subscribe for its shares, the registrar shall not give such a 
certificate unless a statement in lieu of prospectus has been filed with him. 

(3) Any contract made by a company before the date at which it is entitled 
to commence business shall be provisional only, and shall not be binding on the 
company until that date, and on that date it shall become binding. 


LEG. REF. 

1 These words and figures were substituted 
for the word and figure c ‘ section 101 ” by 
8 . 7 of Act II of 1938. 

2 These words were inserted by S . 56 of 
Act XXTI of 1936. 


Sec. 102: Amendments by Act XXII or 
1936. — The words “or in any case .... 
and not later” have been inserted by Act 
XXII of 1936. The reason for this amend- 
ment is that it supplies an obvious omission. 

Allotment op Shares. — A n allotment of 
shares by the Secretary and Treasurer would 
be valid if the articles, without specially 
providing for allotment by directors, pro- 
vide that the general management should be 
by the Secretary and Treasurer, subject to 
C.C.M. — 18 G 


t'ne directors’ supervision. 26 I.O. 349 - 
Where one or more directors make an allot- 
ment of shares, without being duly em- 
powered for the purpose, the allotment 
would be invalid, and the allottee could re- 
voke his application for allotment of shares 
before any valid allotment or proper ratifi- 
cation is made. 51 1.0. 812; 1 L.L.J. 1. 

Sec. 103: Failure to pay fob shares by 
directors — If renders shares liable to for- 
feiture. — Where the directors who have 
signed the articles of association and memo- 
randum undertaking to take a certain num- 
ber of shares and pay for them fail to pay 
for them, it does not necessarily follow that 
they' are liable to forfeiture of their shares. 
1939 A.L.J. 950=1939 All. 739. 
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(4) Nothing in this section shall prevent the simultaneous offer for subscription 
'Or allotment of any shares and debentures or the receipt of any money payable on 
application for debentures. 

(5) If any company commences business or exercises borrowing powers in 
contravention of this section 3 every person who is responsible for the contravention 
shall, without prejudice to any other liability, be liable to a fine not exceeding five 
hundred rupees for every day during which the contravention continues. 

(6) Nothing in this section shall apply to a private company, or to a company 
registered before the commencement of this Act which does not issue a prospectus 
inviting the public to subscribe for its shares or, in so far as its provisions relate to 
shares, to a company limited by guarantee and not having a share capital. 

104. (1) Whenever a company having a share 

Return as to allotments. capital makes any allotment of its shares, the company, 

shall within one month thereafter, — 

(a) file with the registrar a return of the allotments, stating the number and 
nominal amount of the shares comprised in the allotment, the names, addresses and 
■descriptions of the allottees, and the amount (if any) paid or due and payable on 
each share ; and 

( 3 ) in the case of shares allotted as fully or partly paid up otherwise than in 
cash, produce for the inspection and examination of the registrar a contract in 
writing constituting the title of the allottee to the allotment together with any 
contract of sale, or for services or other consideration in respect of which that allot- 
ment was made, such contracts being duly stamped, and file with the registrar 
copies verified in the prescribed manner of all such contracts and a return stating 
the number and nominal amount of shares so allotted, the extent to which they are 
to be treated as paid up, and the consideration for which they have been allotted. 

(2) Where such a contract as above mentioned is not reduced to writing, 
the company shall, within one month after the allotment, file with the registrar the 
prescribed particulars of the contract stamped with the same stamp-duty as would 
have been payable if the contract had been reduced to writing, and these particulars 
shall be deemed to be an instrument within the meaning of the Indian Stamp Act 


Sec. 104. — Contract relating to allotment 
of shares — Statement in Form VII filed be- 
fore Registrar — Nature of — Not conveyance. 
It is liable to stamp duty only as an agree- 
ment. 167 I.C. 513—1937 M. 259=Q93' 7 ) 

1 M.L.J. 108 (F.B.). See also 39 P.L. 
R. 293, cited under S. 29. 

Amendment by Aot XXII or 1936. — 
Sub-section (4) has been newly. added so 
as to exclude forfeited shares subsequently 
re-issued from the purview of the section. 

Share allotted as tolly paid up, other- 
wise than in cash. — As to a case where 
on a construction of a debenture deed, it 
was held that the share allotted was allotted 
as fully paid up otherwise than in cash. 
See 41 M. 307=33 M.L.J. 474=42 I.O. 
674. 

6 ‘ Constituting the title of the allottee. 3 3 
— Ratification of a previous contract with 
vendors of business by the Board of .Direc- 
tors eannot be described as a contract in 
writing constituting the title of the allottee 
within the meaning of S. 104 (1) (h) . 23 
L.W. 571=1926 M.W.N. 6=94 I.C. 892 
=1926 M. 380. 

* ‘One Month”. — The Registrar should 
file the document, even when it is presented be- 
yond time; and should inform the officer of 
the company that unless, within a time to 
be specified by the Registrar, he obtains an 


order from the Court extending the time 
up to the date of filing, he will take steps to 
prosecute him for the default- 56 0 . 976=3 
122 I.C. 214=1930 C. 146. 

Failure to file agreement, effect of. — 
The only consequence of a failure to file the 
agreement under this section is the penalty, 
provided in sub-section (3). 48 A. 503= 

24 A.L. J. 576=1926 A. 524. Ignorance of 
law will not excuse default. 52 I.C. 885. 

Stamp duty. — An agreement for the allot- 
ment of shares by a company in, future , need 
no J t be stamped as a “conveyance”. 1932 
A.L. J. 394=137 I.C. 337=1932 A. 291. 
Nor need the prescribed particulars furnish- 
ed to the Registrar in respect of such an 
agreement require to be stamped as a ‘con- 
veyance’. 16 L. 501=1934 L. 530. Where 
200 shares had been allotted in considera- 
tion of a written agreement as regards the 
transfer of a business and the company sub- 
mitted a return as to allotment in Form No. 
6, accompanied by the agreement which 
formed the consideration for the allotment 
of the 200 shares, it was held that the 
agreement did not constitute a conveyance, 
and that it was liable to a stamp duly of 
Re. 1 only, and that the fact that the agree- 
ment was in writing was immaterial. 15 L. 
509=1933 L. 533. 
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1889, and the registrar may, as a condition of filing the particulars, require that the 
duty payable thereon be adjudicated under section 31 of that Act. 

1 [(2-A) If the registrar is satisfied that in the circumstances of any particular 
case the period of one month specified in sub-sections (r) and (2) for complaince 
with the requirements of this section is inadequate, he may extend that period as 
he thinks fit, and, if he does so, the provisions of sub-sections (1) and (2) shall 
have effect in that particular case as if for the said period of one month the 
extended period allowed by the registrar were substituted.] 

(3) If defaut is made in complying with the requirements of this section, 
every officer of the company who is knowingly a party to the default shall be liable 
to a fine not exceeding five hundred rupees for every day during which the default 
continues : .... 

Provided that, in case of default in filing with the registrar 2 [within the time 
specified in sub-section ( 1) and (2) any document required to be filed by this section, 
the company, or any person liable for the default, may apply to the Court for relief, 
and the Court, if satisfied that the omission to file the document was accidental or 
-due to inadvertance or that on other grounds it is just and equitable to grant relief, 
may make an order extending the time for the filing of the document for such a 
period as the Court may think proper. 

3 [ (4) Nothing in this section shall apply to the issue and allotment by a 
company of shares which under the provisions of its articles were forfeited for non- 
payment of calls.] 

Commissions and Discounts . 

105. (1) It shall be lawful for a company to pay a commission to any 

person in consideration of his subscribing^ or agreeing 

Power to pay certain com- to subscribe, whether absolutely or conditionally, for 
missions and prohibition of any s h ares j n the company, or procuring or agreeing to 

discounts°etc^ C ° m ’ procure subscriptions, whether absolute or conditional, 
for any shares in the company, or procuring or agreeing 
to procure subscriptions, whether absolute or conditional, for any shares in the 
company, if the payment of the commission is authorised by the articles and the 
commission paid or agreed to be paid does not exceed the amount or rate so 
authorised and if the amount or rate per cent, of the commission paid or agreed to 
be paid is — 

(a) in the case of shares offered to the public for subscription, disclosed in the 
prospectus ; or 

(b) in the case of shares not offered to the public for subscription, disclosed 
in the statement in lieu of prospectus, or in a statement in the prescribed form 
signed in like manner as a statement in lieu of prospectus and filed with the registrar 
and where a circular or notice, not being a prospectus inviting subscription for the 
shares is issued, also disclosed in that circular or notice. 

(2) Save as aforesaid 4 [and save as provided in section 105- A,] no company 
shall apply any of its shares or capital money either directly or indirectly in payment 
of any commission, discount or allowance, to any person in consideration of his 
subscribing or agreeing to subscribe, whether absolutely or conditionally for any 
shares of the company, or procuring or agreeing to procure subscriptions, whether 
•absolute or conditional, for any shares in the company, whether the shares or money 
be so applied by being added to the purchase-money of any property acquired 
by the company or to the contract price of any work to be executed for the company, 
-or the money be paid out of the nominal purchase-money or contract price, or 
otherwise. 

XiBG . H 1 . 

1 Sub-S . 2-A of S. 104 added hy Act Sec. 105: Amendment by Act XXII of 

XXVI of 1941. 1936. — In sub-section (2) after the words 

2 Substituted by Act XXVI of 1941. "as aforesaid” the words "and save as pro- 

3 This sub-sectiou was added by S. 67 of vided in S. 105-A” have been added conse- 

Act XXn of 1936. quent on the introduction of the new see* 

4 These words were inserted by S. 58 of tion 105-A by the Amending Act. 

Act XXH of 1986. 
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(3) Nothing in this section shall affect the power of any company to pay 
such brokerage as it has heretofore been lawful for a company to pay, and a vendor 
to, promoter of, or other person who receives payment in money or shares from, 
a company shall have and shall be deemed always to have had power to apply any 
part of the money or shares so received in payment of any commission, the payment 
of which, if made directly by the company, would have been legal under this 
section. 

*[ 105-A. (1) Subject to the provisions of this 

^^wer to issue shares at a section, it shall be lawful for a company to issue at a dis- 
^ count shares in the company of a class already issued : 

Provided that — 

(a) the issue of the shares at a discount must be authorised by resolution 
passed in general meeting of the company and must be sanctioned by the Court ; 

(1 b ) the resolution must specify the maximum rate of discount (not exceeding 
ten per cent, in any case) at which shares axe to be issued ; 

(c) not less than one year must at the date of issue have elapsed since the 
date on which the company was entitled to commence business ; 

(<£) the shares to be issued at a discount must be issued within six months 
after the date on which the issue is sanctioned by the Court or within such extended 
time as the Court may allow. 

(2) Every prospectus relating to the issue of the shares and every balance- 
sheet issued by the company subsequently to the issue of the shares must contain 
particulars of the discount allowed on the issue of the shares or of so much of that 
discount as has not been written off at the date of the issue of the document in question 
(3) If default is made in complying with sub-section (2), the company and 
every officer of the company who is in default shall be liable to a fine not exceeding 
fifty rupees.] 

1 [io5-B. (i) Subject to the provisions of this section, a company limited by 

Tcal ^ „ shares may, if so authorised by its artilcles, issue pre- 
ference shares. P ~ ference shares which are or at the option of the company 

are to be, liable to be redeemed. 

Provided that — 

(a) no such shares shall be redeemed except out of profits of the company 
which would otherwise be available for dividend or out of the proceeds of a fresh 
issues of shares made for the purposes of the redemption or out of sale proceeds of 
any property of the company ; 

(b) no such shares shall be redeemed unless they are fully paid ; 

(c) where any such shares are redeemed otherwise than out of the proceeds 
of a fresh issue, there shall out of profits which would otherwise have been available* 
for dividend be transferred to a reserve fund, to be called “ the capital redemption 
reserve fund,” a sum equal to the amount applied in redeeming the shares, and the 
provisions of this Act relating to the reduction of the share capital of a company 
shall, except as provided in this section, apply as if the capital redemption reserve 
fund were paid-up share capital of the company ; 


LEG-. BEF. 

1 This section -was inserted by S. 59 of Act 
XXII of 1936. 


Sec. 105-A: Amendment by Act XXII 
or 1936. — This section is new. Before this 
amendment, the issue of shares at a discount 
was not allowed. It was thought desirable 
to legalise the issue of shares at a discount 
with a view to helping companies which hove 
failed to attract subscribers. S. 47 of the 
English Act has been adopted in this res- 
pect, with necessary modifications suitable 
to the circumstances of this country. 

Sec. 105-B: Amendment by Act XXII 
or 1936.— This section has been newly added 
by Act XXII of 1936. Under the Act as it 


preivonsly stood, there was no provision for 
issuing any redeemable preference shares. 
The needs of modem times, however, re- 
quire that companies shonld have the power 
to issue such shares. It was found to be 
very useful in England and it was thought 
desirable to introduce the provisions of S. 
46 of the English Act, in this respect, with 
proper modifications and necessary safe- 
guards in this country also. 

\ 

Preference shake-holders — Rights or — 
Arrears or preferential dividends — Pay- 
ment or. — It was provided by the Memo- 
randum of Association of a company that 
the preference shares shonld rank both as 
regards dividend and capital in priority to 
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(d) where any such shares are redeemed out of the proceeds of a fresh issue 
the premium, if any, payable on redemption must have been provided for out of the 
profits of the company before the shares are redeemed. 

(2) There shall be included in every balance-sheet of a company which has 
issued redeemable preference shares a statement specifying what part of the issued 
capital of the company consists of such shares and the date on or before which 
those shares are, or are to be, liable to be redeemed or, where no definite date 
is fixed for redemption, the period of notice to be given for redemption. 

If a company fails to comply with the provisions of this sub-section, the 
company and every officer of the company who is in default shall be liable to a 
fine not exceeding one thousand rupees. 

(3) Subject to the provisions of this section, the redemption of preference 
shares thereunder may be effected on such terms and in such manner as may be 
provided by the articles of the company. 

(4) Where in pursuance of this section a company has redeemed or 
about to redeem any preference shares, it shall have power to issue shares up to the 
nominal amount of the shares redeemed or to be redeemed as if those shares had 
never been issued, and accordingly the share capital of the company shall not 
for the purpose of calculating the fees payable under section 249 be deemed to be 
increased by the issues of shares in pursuance of this sub-section : 

Provided that, where new shares are issued before the redemption of the old 
shares, the new shares shall not, so far as relates to stamp duty, be deemed to have 
been issued in pursuance of this sub-section unless the old shares are redeemed within 
one month after the issue of the new shares. 

(5) Where new shares have been issued in pursuance of the last foregoing 
sub-section, the capital redemption reserve fund may, notwithstanding anything in 
this section, be applied by the company, up to an amount equal to the nominal 
.amount of the shares so issued, in paying up unissued shares of the company to be 
issued to members of the company as fully paid bonus shares ] 

1 [i05-C. Where the directors decide to increase the capital of the company 
by the issue of further shares such shares shall be 
Further issue of capital. offered to the members in proportion to the existing 

shares held by each member (irrespective of class) and 
•such officer shall be made by notice specifying the number of shares to which the 
member is entitied and limiting a time within which the offer if not accepted, will 
be deemed to be declined ; and after the expiration of such time, or on receipt 
of an intimation from the member to whom such notice is given that he declines to 
accept the shares offered, the directors may dispose of the same in such manner 
as they think most beneficial to the company.] 


LEG. REF. 

1 This section was inserted by S . 59 of Act 
XXU of 1936. 

tlie ordinary shares. The articles of asso- 
ciation provided that preference sharehol- 
ders should receive out of the profits of the 
company, if any, as a first charge thereon, 
a cumulative preferential dividend of 7 per 
cent, per a nnum on the paid up amount of 
the preference shares held by them, and 
subject to the rights of the preference share- 
holders, the surplus profits should be divided 
among the holders of the ordinary shares. 
There was also a further provision that if 
the company should be wound up, the sur- 
plus assets should be applied in the first 
place, in repaying to the holders of prefer- 
ence shares the amount paid np thereon, and 
*the residue should belong to the holders of 
ordinary shares. The company was wound up 
voluntorily, and no dividend on preference 


shares had been declared or paid for seve- 
ral years prior to the winding np. It was 
held, (i) that the surplus assets must be 
applied in the first place in repaying to the 
holders of preference shares the amount 
paid up thereon and the residue belonged to 
the holders of the ordinary shares; (w) that 
the arrears of preferential dividends could 
not be treated as “debts” and therefore be 
paid out of the assets of the company be- 
fore the “surplus assets” were ascertained. 
I.L.R. (1938) 2 Cal. 533=1939 Oal. 126. 
Preference shares not free from income-tax 
— Dividend at seven and half per cent, sub- 
ject to tax — Right of company to deduct 
tax when no tax payable by company. See 
I.L.R. (1940) Bom. 165=42 Bom.L.E. 
57=1940 Bom. 97 (F.B.). 

Seo. 105-C : Amendment? bt Act XXTI 
of 19 36. — This section has been added by 
Act XXTT of 1936. This provides that the 
first choice to take np any further issue of 
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106. Where a company has paid any sums by way of commission in respec 

of any shares or debentures or allowed any sums by 
Statement m balance-sheet wa y 0 f discount in respect of any debentures, the total 

amount so paid or allowed or so much thereof as has 
not been written off, shall be stated in every balance- 
sheet of the company until the whole amount thereof has been written off. 

Payment of Interest out of Capital . 

107. Where any shares of a company are issued for the purpose of raising 

money to defray the expenses of the construction of 
Power of company to pay any works or buildings or the provision of any plant 
interest out of capital in certain w hich cannot be made profitable for a lengthened 
cases * period, the company may pay interest on so much of 

that share capital as is for the time being paid up for the period and subject to the 
conditions and restrictions in this section mentioned, and may charge the same to 
capital as part of the cost of construction of the work or building, or the provision 
of plant : 

Provided that — 

(1) no such payment shall be made unless the same is authorised by the 
articles or by special resolution ; 

(2) no such payment, whether authorised by the articles or by special 
resolution, shall be made without the previous sanction of the 1 [Central Govern-' 
ment] which sanction shall be conclusive evidence for the purposes of this section 
that the shares of the company in respect of which such sanction is given, have 
been issued for a purpose specified in this section ; 

(3) before sanctioning any such payment, the ^Central Government] may 
at the expense of the company, appoint a person to inquire and report to 2 [the 
Central Government] as to the circumstances of the case, and may, before making 
the appointment, require the company to give security for the payment of the 
costs of the inquiry ; 

(4) the payment shall be made only for such period as may be determined 
by the 1 [Central Government] ; and such period shall in no case extend beyond 
the close of the half-year next after the half-year during which the works or buildings 
have been actually completed or the plant provided ; 

(5) the rate of interest shall in no case exceed four per cent, per annum or 
such lower rate as the 1 [Central Government] may, by notification in the Official 
Gazette, prescribe ; 

(6) the payment of the interest shall not operate as a reduction of the amount 
paid up on the shares in respect of which it is paid ; 

(7) the accounts of the company shall show the share capital on which, and 
the rate at which, interest has been paid out of capital during the period to which the 
accounts relate ; 

(8) nothing in this section shall affect any company to which the Indian 
Railway Companies Act, 1895 ; or the Indian Tramways Act, 1902, applies. 


Certificates of Shares , etc. 

108. (1) Every company shall, within three months after the allotment of 
... any of its shares, debentures or debenture stock, and 

Lumtotion of time for issue within three months after the registration of the transfer 
o: certmca es. of any such shares, debentures or debenture stock, 

complete and have ready for delivery the certificates of all shares, the debentures, 
and the certificates of all debenture stock allotted or transferred, unless the conditions 
of issue of the shares, debentures or debenture stock otherwise provide. 


LEG-. BEE. 

1 These words were substituted for the 
words c t Local Government* * by A.O., 1937. 

2 These words were subtsituted for the 
words “such Central Government ’ 3 by S. 2 


and Sell. I of Act XXXIV of 1939. 


shares in an increase of the capital should: 
be given to the existing members in the- 
proportion of shares already held by them. 
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(a) If default is made in complying with the requirements of this section, the- 
ever y officer of the company who is knowingly a party to the default 
wall be liable to a fine not exceeding fifty rupees for every day during which the 
default continues. 


Certain 
charges to 
registered. 

« 


or 


Information as to Mortgages 9 Charges , etc . 

and iog. *[ (1) ] Every mortgage or charge created 
affcer the commencement of this Act by a company and 
being either — 

a mortgage or charge for the purpose of securing any issue of debentures ; 


mortgages 
be void if not 


(b) a mortgage or charge on uncalled share capital of the company ; or 

(c) a mortgage or charge on any immoveable property wherever situate, 
or any interest therein ; or 

(d) a mortgage or charge on any book debts of the company ; or 

2 [ (e) a mortgage or a charge, not being a pledge on any moveable property 
of the company except stock-in-trade ; or] 


LEG. REF. 

IS. 109 was re-numbered as sub- 3. (1) 
of that section by S. 60 of Act XXH of 
1936. 

2 This clause "was inserted and the original 
Cl. ( c ) was re-lettered (/), by S. 60 of 
Act XXII of 1936. 


Sec. 109: Amendments by Act XXII of 
1936. — Under the Act before the amend- 
nmt, a charge or mortgage created over 
movable property of the company other than 
book debts or the uncalled share capital need 
not be registered. The insertion of the 
present Cl. (e) to sub-S. (1) requires such 
charges or mortgages to be registered with 
certain qualifications . The insertion of 
sub-S. (2) is designed to affect transferees 
with notice as from the date of registration. 

Application and scope. — This section 
applies to a mortgage or charge created by 
the company by contract and not to a charge 
n rising by operation of law. 2 Luck. 299 
-99 T.<\ 483=1927 O. 55. Proviso (w) 
to sub-S. (1) means merely that a mort- 
gage or a charge granted by a company is 
not to be deemed to be an. interest in 
immovable property simply because it com- 
prises or takes effect over debentures held 
by the company and such debentures consti- 
tute a charge on the immovable property of 
the company issuing the same. 57 0. 328= 
34 C.W.N. 605=1930 0. 536. As to 

whether and when such debentures require 
registration under the Indian Registration 
Act, S. 17, see 58 0. 136=1931 0 . 223 ; 59 
O. 377=58 I. A. 323=35 C.W.3ST. 1034=61 
M.L.J. 589 (P.O.). The purpose effected 
by registration under this section is only the 
prevention of a party from setting up forged 
and false instruments, and this registration 
does not affect lie provisions of the 
Registration Act regarding the necessity for 
registration of any document under S. 17 
of that Act, or regarding the prioity given 
to registered documents nnder S. 48 of that 
Act. 58 C. 136=34 C.W.N. 405=1931 0. 


223. 

Effect of delayed registration. — A mort- 
gage registered within 21 days under this 
section has priority over a prior mortgage 
registered subsequently under an order of 
extension . by the High Court. (1915) 1 
Ch. 643; 102 I.C. 592=1927 O. 300. The 
company itself while it is a going concern 
cannot repudiate its mortgage on the ground 
of want of registration under this section. 
5 R. 585=104 I.C. 326=1927 R. 288. 

Mortgage not registered not invalid 
altogether. — The section does not avoid. 
absolutely the mortgage which is not regis- 
tered under the section, but it does only so 
far as any security is given thereby on the 
company’s property or undertaking. The 
effect therefore is that if a mortgage is not 
registered, it is valid as an admission of 
debt, hut as against a creditor or a liqui- 
dator it could not be said that a valid charge 
on the company ’s property had been created. 
57 I. A. 76=5 Luck. 128=1930 P.C. 66=59 
M.L. J. 540 (P.C.). An instrument creat- 
ing charge on the property of a corporation,, 
if not registered with the Registrar as. 
provided by S. 109, is void as against the 
Official Receiver. 181 I.C. 681=1939 33nd 
100 . 

3. 109 (e) of the Companies Act clearly 
contemplates that there can be a mortgage- 
which is also a pledge; the words “not being' 
a pledge * ’ must be held to have been insert- 
ed in S. 109 (e) with the object of providing 
that registration should not be necessary 
where the person entitled to the security hag 
obtained possession of the goods. Though a 
transaction may amount to a mortgage, 
when there are all the requirements of a valid 
pledge, it is a pledge as well and hence does 
not require registration under S. 109 (a). 
The difference between a mortgage and a 
pledge is that in the case of a mortgage 
the ownership of goods passes, whereas in 
the case of a pledge the pledgee gets pos- 
session, but no right to the goods beyond 
what is necessary to secure the debt. (Case 
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1 [ (/)] a floating charge on the undertaking or property of the company ; 
shall, so far as any security on the company’s property or undertaking is thereby 
conferred, be void against the liquidator and any creditor of the company, unless 
the prescribed particulars of the mortgage or charge, together with the instrument 
(if any) by which the mortgage or charge is created or evidenced or a copy thereof 
verified in the prescribed manner are filed with the registrar for registration in 
maimer required by this Act within twenty-one days after the date of its creation, 
but without prejudice to any contract or obligation for repayment of the money 
thereby secured, and when a mortgage or charge becomes void under this section, 
the money secured thereby shall immediately become payable : 

Provided that — 

(i) in the case of a mortgage or charge created out of British India, comprising 
■solely property situate outside British India, twenty-one days after the date on which 


LEG. BEF 

l Vide footnote 2, p . 1487 . 


of bailment of the promissory notes as secur- 
ity for tbe payment of the debt). 1942 M. 
W.N. 692=55 L.W. 709=A.I.B. 1943 

Mad. 73= (1943) 1 M.L.J. 142. 

Equitable mortgage. — It is necessary to 
file with the Registrar the particulars of a 
mortgage by deposit of title deeds, whether 
■or not it is accompanied by a memorandum 
of deposit. 29 Bom.L.B. 253=101 I.C. 
144=1927 B. 167. An assignment of a 
book-debt as security for an existing debt 
constitutes a mortgage thereof and requires 
registration under this section, although the 
transfer may be in the form of an absolute 
.assignment. 62 C. 1=38 C.W.N. 1190= 
1935 G. 218. 

Floating charge, what is. — It is the 
essence of a floating charge that it remains 
dormant utnil the undertaking charged 
teases to be a going concern or until the 
person in whose favour the charge is created 
intervenes. 1936 A.L.J. 195=148 I.C. 498 
t=1934 A. 161. A floating security is not a 
future security; it is a present security 
■which presently affects all the assets of the 
-company expressed to be included in it. On 
the other hand it is not a specific security. 
The holder cannot affirm that the assets are 
specially mortgaged to him. The assets are 
mortgaged in such a way that the mortgagor 
can deal with them without the concurrence 
•of the mortgagee- A floating charge is a 
present charge though it does not finally 
.attach or crystallize upon any specific pro- 
perty until lie happening of some event 
which puts an end to the right of the com- 
pany to deal with the property in the course 
of its business. Where a debenture charged 
the company’s properties and assets, present 
as well as future, and there was no stipu- 
lation to qualify the elasticity of the floating 
-charge, it leaves the company at liberty to 
create specific mortgages or Charge's in prio- 
rity to itself. In Te Florence Land Co., 
(1878) 10 Gh.D. 503; In re Colonial Trust, 
<1880) 15 Ch.D. 465. But it in not uncom- 
mon to insert in debentures words to the effect 
“that the floating charge is not to authorize 


the company to cerate any mortgage or 
charge ranking in priority to the debenture - 
58 C. 136=34 C.W.N. 405=1931 C. 223. 
The principal tests as to whether a charge 
is a floating on e are (1) Is it a charge upon 
all or a certain class of assets, present or 
future? ( 2 ) Would the assets charged in 
the ordinary course of business be changed 
from time to time? (3) Has the company 
power until such step is taken by the charges 
to carry on the business of the company in 
the ordinary way? Where a clause in an 
agreement was ‘that the amount of security 
money will be the second charge on the 
machinery and other goods of the company*, 
on a construction with reference to the tests 
laid down it was held that it amounted to a 
floating charge and that if not registered was 
void. I.L.B. (1938) AIL 896=1938 A. 
L.J. 820=1938 All. 574. Where the 

assets of a corporation are of a fluctuating 
nature and must change from time to time 
in the ordinary course of business, and while 
taking loan creating charge on their assets, 
no restraint of any kind whatever is placed 
on the conduct of the business of the corpo- 
ration, and the charge does not crys talliz e 
into a fixed security, the charge so created 
is a floating charge. 181 I.C. 681=1939 
Sind 100. Where a deed created a charge 
on all assets of a company and provided 
that the property should he in possession and 
control of the lender, that the company 
should not alienate such property, and that 
in case of necessity the property may be 
alienated on an undertaking to replace the 
same by another property of equal value, it 
was held that the element of possession con- 
templated by the deed and which was 
actually given at the time prevented the 
charge from being a purely equitable charge 
coming within the description, of a floating 
charge. 54 C. 513=103 I.C. 748=1927 C. 
682. Only a floating charge is created when 
the director of a company pledges the mov- 
able assets of the company, hut remains him- 
self in possession as agent of the pledges, ■ 
and^ the same would be void against the 
liquidator if it was not registered in accord- 
ance with S. 109. 27 Bom.L.B. 1218=91 
I.C. 334=1926 B. 28. 
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the instrument or copy could, in due course of post, and if despatched ■with due 
diligence, have been received in British India shall be substituted for twenty-one 
days after the date of the creation of the mortgage or charge, as the time within which 
the particulars and instrument or copy are to be filed with the registrar ; and 

(it) where the mortgage or charge is created in British India but comprises 
property outside British India, the instrument creating or purporting to create 
the mortgage or charge or a copy thereof verified in the prescribed manner may be 
filed for registration notwithstanding that further proceedings may be necessary 
to make the mortgage or charge valid or effectual according to the law of the 
country in which the property is situate ; and 

(Hi) where a negotiable instrument has been given to secure the payment 
of any book debts of a company, the deposit of the instrument for the purpose of 
securing an advance to the company shall not for the purposes of this section be 
treated as a mortgage or charge on those book debts ; and 

(iv) the holding of debentures entitling the holder to a charge on immoveable 
property shall not be deemed to be an interest in immoveable property. 

x [(2) Where any mortgage or charge on any property of a company required 
to be registered under this section has been so registered, any person acquiring 
such property or any part thereof, or any share or interest therein, shall be deemed 
to have notice of the said mortgage or charge as from the date of such registration.] 
2 [In this section 4 British India 9 does not include Burma or Aden, whatever 
the date of the mortgage or charge in question.] 


3 [io9-A. (i) Where after the commencement of the Indian Companies 

Registration of charges on A( *’ * 936 , a co «W registered in 

properties acquired subject to British India acquires any property which is subject to 
charge. a charge of any such kind as would, if it had been 

created by the company after the acquisition of the 
property, have been required to be registered under this Part, the company shall 
cause the prescribed particulars of the charge, together with a copy (certified in the 
prescribed manner to be a correct copy) of the instrument, if any, by which the 
charge was created or is evidenced, to be delivered to the registrar for registration 
in manner required by this Act within twenty-one days after the date on which 
the acquisition is completed : 

Provided that, if the property is situate and the charge was created outside 
British India, twenty-one days after the date on which the copy of the instrument 
could in due course of post, and if despatched with due diligence, have been received 
in British India shall be substituted for twenty-one days after the completion of the 
acquisition as the time within which the particulars and the copy of the instrument 
are to be delivered to the registrar. 

(2) If default is made in complying with this section, the company and every 
officer of the company who is knowingly and wilfully in default shall be liable to a 
fine of five hundred rupees.] 

no. Where a series of debentures containing, or giving by reference to any 
other instrument, any charge to the benefit of which 
Particular 3 in case of series the debenture-holders of that series are entitled pari 
jari ^assu*^ entitling holders passu is created by a company, it shall be sufficient for the 
pa * passu . purposes of section 109 if there are filed with the registrar 

within twenty-one days after the execution of the deed containing the charge or, 


LEG. BEE. 

1 This sub-section was added by S . 60 of 
Act XXII of 1936. 

2 These words were inserted by A.O., 1937. 

3 This section was inserted by S. 61 of Act 
XXII of 1936. 


Seo. 109-A : Amendment by Act XXII 
of 1936. — This Section is new and follows 
S. 81 of the English Act. It was thought 
C.GM .- 187 


anomalous that, while particulars of every 
charge or mortgage over its property create# 
Toy the company should be registered, there 
should be no provision for the registration 
0 ? the particulars of any previous charge or 
mortgage over the property which may be 
acquired by the company subject to such 
charge. This has been rectified by the 
enactment of this section. 
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if there is no such deed, after the execution of any debentures of the series, the 
following particulars : — 

(a) the total amount secured by the whole series ; and 

(b) the dates of the resolutions authorising the issue of the series and the 
date of the covering deed (if any) by which the security is created or defined ; and 

(c) a general description of the property charged ; and 

(d) the names of the trustees (if any) for the debenture-holders ; 
together with the deed or a copy thereof verified in the prescribed manner containing 
the charge, or if there is no such deed, one of the debentures of the series, and 
the registrar shall, on payment of the prescribed fee, enter those particulars in die 
register : 

Provided that, where more than one issue is made of debentures in the 
series, there shall be filed with the registrar for entry in the register particulars 
of the date and amount of each issue, but an omission to do this shall not affect 
the validity of the debentures issued. 

hi. Where any commission, allowance or discount has been paid or made 
Particulars in case of com- either ^ctly or indirectly by the company to any 
xoissiou, etc., on debentures. person m consideration of his subscribing or agreeing 

to subscribe, whether absolutely or conditionally, for 
any debentures of the company, or procuring or agreeing to procure subscriptions, 
whether absolute or conditional, for any such debentures, the particulars required 
to be filed for registration under sections 109 and no shall include particulars as 
to the amount or rate per cent, of the commission, discount or allowance so paid 
or made, but an omission to do this shall not affect the validity of the debentures, 
issued : 

Provided that the deposit of any debentures as security for any debt of the 
company shall not for the purposes of this provision be treated as the issue of the 
debentures at a discount. 


x 12. (1) The registrar shall keep, with respect to each company, a register 

Register of mortgages and “ th * prescribed form of all mortgages and charges 
^ 5 created by the company after the commencement of 

’ this Act and requiring registration under section 109, 

and shall, on payment of the prescribed fee, enter in the register, with respect to 
every such mortgage or charge, the date of creation, the amount secured by it, 
short particulars of the property mortgaged or charged, and the names of the 
mortgagees or persons entitled to the charge. 

(2) After making the entry required by sub-section (1), the registrar shall 
return the instrument (if any) or the verified copy thereof,, as the case may be, 
filed in accordance with the provisions of section 109 or section no to the person 
filing the same. 

(3) The register kept in pursuance of this section shall be open to inspection 
by any person on payment of the prescribed fee, not exceeding one rupee for each 
inspection. 

1 13. The registrar shall keep a chronological index, in the prescribed form 
Index to register of mort- an< ^- with the prescribed particulars, of the mortgage- 

gages and charges. or charges registered with him under this Act. 

1 14. The registrar shall give a certificate under his hand of the registration 
of any mortgage or charge registered in pursuance 
of section 109, stating the amount thereby secured, and 


Certificate of registration. 


Sec. 114: Power of Registrar, to alter 
or cancel. — A debenture relating to im- 
movable property, after registration and 
grant of certificate by the Registrar, cannot 
be altered or cancelled by the Registrar of 


his own accord, and even if he does so the 
validity of the debenture as between the 
company and the debenture-holder will not 
be affected. 57 0. 328=127 1.0 . 760=1930 
C. 536. 
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the certificate shall be conclusive evidence that the requirements of sections 109 
to 1 12 as to registration have been complied with. 

1 15. The company shall cause a copy of every cer- 


Endorsement of certificate 
of registration on debenture 
or certificate of debenture 
stock. 


tificate of registration, given under section 114, to be 
endorsed on every debenture or certificate of debenture 
stock which is issued by the company, and the payment 
of which is secured by the mortgage or charge so 
registered: 

Provided that nothing in this section shall be construed as requiring a company 
to cause a certificate of registration of any mortgage or charge so given to be endorsed 
on any debenture or certificate of debenture stock which has been issued by the 
company before the mortgage or charge was created. 

1 16. (1) It shall be the duty of the company to file with the registrar for 

^ . _ . , registration the prescribed particulars of every mort- 

f£S^SSv^HiS& ? a § e ^arge created by the company and of the 
registration. issues of debentures of a series, requiring registration 

under section 109, but registration of any such mort- 
gage or charge may be effected on the application of any person interested therein. 

(2) Where the registration is effected on the application of some person 
other than the company, that person shall be entitled to recover from the company 
the amount of any fees properly paid by him to the registrar on the registration. 

x [ (3) Whenever the terms or conditions or extent or operation of any 
mortgage or charge registered under this section are modified, it shall be the duty 
of the company to send to the registrar the particulars of such modification, and the 
provisions of this section as to registration of mortgage or a charge shall apply to 
such modification of the mortgage or charge as aforesaid.] 4 

117. Every company shall cause a copy of every instrument creating any 
Copy of instrument creating “ ort S a g e or charge requiring registration under sec- 

mortgage or charge to be kept 11011 l° 9 to be kept at the registered office of the company: 
at registered office. Provided that, in the case of a series of uniform deben- 

tures, a copy of one such debenture shall be sufficient. 

1 18. (1) If any person obtains an order for the appointment of a receiver 

Registration of appointment of t . he P ro P ert 7 of a company, or appoints such a 
of receiver. receiver under any powers contained in any instrument, 

he shall, within fifteen days from the date of the order 
or of the appointment under the powers contained in the instrument, file notice 
of the fact with the registrar, and the registrar shall, on payment of the prescribed 
fee, enter the fact in the register of mortgages and charges. 

(2) If any person makes default in complying with the requirements of 
this, section, he shall be liable to a fine not exceeding fifty rupees for every day 
during which the default continues. 

1 19. (1) Every receiver of the property of a company who has been appointed 

_ „ under the powers contained in any instrument, and who 

vers!^ ° f acc0unts of rccc1 ' has taken possession, shall once in every half-year 

while he remains in possession, and also on ceasing to 
act as receiver, file with the registrar an abstract in the prescribed form of his receipts 
and .payments during the period to which the abstract relates, and shall, also, on 
ceasing to act as receiver, file with the registrar notice to that effect, and the registrar, 
shall enter the notice in the register of mortgages and charges. 

. *[(2) Where a receiver of the property of a company has been appointed, 
every invoice, order for goods, or business letter issued by or on behalf of the company. 


LEO*. BEF. 

1 This sub-section was added by S. 62 of 
Act XXII of 1936. 

2 These sub-sections were substituted for 
the original sub-S. (2) by S. 63, ibid. 


Sec. 116: Amendment? bt Act XSXt ot 
1936. — Sub-S. (3) which has been newly 
added provides for the registration of 
charges when modified, so that the correct 
state of affairs may be available at the 
B@gistrar*s Office. 
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or the receiver of the company, being a document on or in which the name of the 
company appears, shall contain a statement that a receiver has been appointed, 

(3) If default is made in complying with the requirements of this section, 
the company and every director, manager, managing agent, secretary or other 
officer of the company and every receiver who knowingly and wilfully authorises 
or permits the default, shall be liable to a fine not exceeding two hundred rupees.] 
120. 1 [(i)] The Court, on being satisfied that the omission to register a 

Rectification of register of “ ort S a S e or f h f£ e the tim 5 required by sec- 

mortgages. ^ tlon I0 9> or that the omission or mis-statement of any 

particular with respect to any such charge or mortgage 
a [, or the omission to give intimation to the registrar of the payment or satisfaction 
of a debt for which a charge or mortgage was created] was accidental, or due to 
inadvertence or to some other sufficient cause, or is not of a nature to prejudice the 
position of creditors or shareholders of the company, or that on other grounds 
it is just and equitable to grant relief, may, on the application of the company or 
any person interested and on such terms and conditions as seem to the Court just 
and expedient, order that the time for registration be extended, or, as the case may 
be, that the omission or mis-statement be rectified, and may make such order as 
to the costs of the application as it thinks fit. 

3 [(2) Where the Court extends the time for the registration of a mortgage 
or charge, the order shall not prejudice any rights acquired in respect of the property 
concerned prior to the time when the mortgage or charge is actually registered.] 
4 [i2i. (i) It shall be the duty of the company to give intimation to the 

registrar of the payment or satisfaction of any charge 
Registration or satisfaction or mortgage created by the company and requiring 
• mortgages an c ges. registration under section 109 within twenty-one days 
from the date of the payment or satisfaction thereof. 


LEG. REF. 

IS. 120 -was re-numbered as sub-S ■ (1) of 
that section by S. 64 of Act XXII of 1936. 
2 These words were inserted by ibid . 
s Sub-S. (2) was added by ibid. 

4 This section was substituted by S. 65, 
ibid. 


Sec. 120: Amendment by Act XX I I or 
1936.— The insertion of certain words mates 
sub-S. (1) now applicable also to the omis- 
sions to give intimation to Registrar of pay- 
ment or satisfaction of a debt for which a 
charge or mortgage was created. S. 121 
as it stood previously empowered Registry 
on proof of satisfaction of a mortgage 0 ? 
charge to record satisfaction in the register. 
But it was not, however, obligatory on the 
company or the mortgagee to have such 
satisfaction recorded, and the records of the 
Registrar may accordingly remain incom- 
plete* The insertion of sub-S. (2) and the 
amendments made in Ss. 121 and 122 
remedy this defect. 

Registration after time, effect of. — 
Sub-S. (2) protects the rights of any 
secured creditor whose security is registered 
between the expiration of the 21 days and 
the extended time allowed by the order, even 
though he has notice of the prior unregis- 
tered charge* Re Monolithic Co ., (1915) 
1 Oh. 643. Subject to the above, the mort- 
gage which is registered within the extended 
time constitutes a valid charge ab initio and 


not merely from the time of its registration. 
So, where a person obtains a mortgage in 
the intervening period specifically stating it 
to be a second charge, his charge will not 
rank in priority over the mortgage subse- 
quently registered within the extended 
period. 5 Luck. 128=59 M.L.J. 540=57 
I.A. 76 (P.C.). 

Sec. 121: Amendment by Act XXH of 
1936. — The old section empowered Regis- 
trar to register satisfaction of a debt secured 
by mortgage or charge, on proof of the same 
being given to his satisfaction. It laid down 
no obligation either on the company or on 
the mortgagee to record such satisfaction. 
The absence of any compulsory provision, 
and consequent failure to have satisfaction 
registered, rendered the records in the office 
of Registrar incomplete* No correct infor- 
mation could be obtained from the records 
at the Registrar’s Office as to whether the 
debts registered therein have been satisfied 
and, if so, when. It was thought also in- 
appropriate that Registrar should have 
authority to determine whether the cause 
shown was satisfactory or not or to decide 
any matter in dispute under • the section. 
Now this section makes it obligatory on the 
company to intimate all satisfactions to 
Registrar. Also the Registrar is obliged to 
register the satisfaction and has to make no 
inquiry as to correctness or otherwise of the 
satisfaction intimated to him by the com- 
pany,, but has only to send a notice to the 
mortgagee, and to note his protest, if any. 
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(2) The registrar shall on receipt of such intimation cause a notice to be 
sent to the mortgagee calling upon him to show cause, within a time (not exceeding 
fourteen days) to be fixed by such notice, why the payment or satisfaction of the 
charge or mortgage should not be recorded. 

(3) The registrar shall, if no cause is shown, order that a memorandum of 
satisfaction be entered on the register and shall if required furnish the company 
with a copy thereof. 

(4) Where cause is shown, the registrar shall record a note to that effect 
in the register, and shall inform the company that he has done so.] 

p enal ,. 122. (1) If any company makes default in filing 

e ies * with the registrar for registration the particulars — 

(a) of any mortgage or charge created by the company ; or 

1 [(i) of the payment or satisfaction of a debt in respect of which a mort- 
gage or charge has been registered under section 109 or section 109- A ; or] 

1 [( c )] °f th e issues of debentures of a series, 
requiring registration with the registrar under the foregoing provisions of this 
Act, then, unless the registration has been effected on the application of some other 
person, the company, and every officer of the company or other person who is 
knowingly a party to the default, shall on conviction be liable to a fine not exceeding 
five hundred rupees for every day during which the default continues. 

(2) Subject as aforesaid, if any company makes default in complying with 

any of the requirements of this Act as to the registration with the registrar of any 
mortgage or charge created by the company, the company, and every officer of the 
company, who knowingly, and wilfully authorises or permits the default shall, 
without prejudice to any other liability, be liable on conviction to a fine not exceeding 
one thousand rupees. , 

(3) If any person knowingly and wilfully authorises or permits the delivery 
of any debenture or certificate of debenture stock requiring registration with the 
registrar under the foregoing provisions of this Act without a copy of the certificate 
of registration being endorsed upon it, he shall, without prejudice to any other liability 
be liable on conviction to a fine not exceeding one thousand rupees. 

123. (1) Every 2 [* *] company shall keep a register of mortgages and ente r 

therein all mortgages and charges specifically affecting 
Companies’ register of mort- property of the company 8 [and all floating charges on 
gages ‘ the undertaking or on any property of the company], 

giving in each case a short description of the property mortgaged or charged, the 
amount of the mortgage or charge and (except in the case of securities to bearer) 
the names of the mortgagees or persons entitled thereto. 

(2) If any director, manager or other officer of the company knowingly and 
wilfully authorises or permits the omission of any entry required to be made in 
pursuance of this section, he shall be liable to a fine not exceeding five hundred 
rupees. 

124. (1) The copies kept at the registered office of the company in pursuance 

of section 1 1 7 of instruments creating any mortgage or 
Right to inspect copies of charge requiring registration under this Act with the 
instruments creating mortgages registrar, and the register of mortgages kept in pur- 

^storf S mo^es'° mPaiiy s ? ance of section I2 3> sha11 be open at all reasonable 

times to the inspection of any creditor or member of 


LEG. REE. 

1 01. (b) was inserted and the original Cl. 
(h) re-lettered (c) by S. 66 of Act XXU of 
1936. 

2 The word “limited” was omitted by S. 
67, ibid. 

8 These words were inserted, ibid. 

Sec, 123: Amendment by Act XXU 


of 1936. — The first change makes the section 
applicable not only to limited companies bnt 
to all classes of companies. Formerly it 
was xloubtful whether the provisions of the 
section were applicable to floating charges, 
in view of the fact that such charges did 
not affect the property until the charge be- 
came crystallized. The second change 
makes the intention of the section clear. 



1494 


The Civil Court Manual (Imperial Aots). [S. 125 


the company ■without fee, and the register of mortgages shall also be open to the 
inspection of any other person on payment of such fee, not exceeding one rupee for 
each inspection, as the company may prescribe. 

(2) If inspection of the said copies or register is refused, the company shall 
be liable to a fine not exceeding fifty rupees and a further fine not exceeding twenty 
rupees for everyday during which the refusal continues, and every officer of the 
company who knowingly authorises or permits the refusal shall incur the like penalty, 
and in addition to the above penalty, the Court may by order compel an immediate 
inspection of the copies or register. 

125. (1) Every register of holders of debentures of a company shall, except 

when closed in accordance with the articles during 
s £F h Period or periods (not exceeding in the whole 
have copies of trust deed. thirty days m any year) as may be specified m the 

articles, be open to the inspection of the registered 
holder of any such debentures, and of any holder of shares in the company, but 
subject to such reasonable restrictions as the company may in general meeting 
impose, so that at least two hours in each day are appointed for inspection, and 
every such holder may require a copy of the register or any part thereof on payment 
of six annas for every one hundred words or fractional part thereof required to be 
copied. 

(2) A copy of any trust-deed for securing any issue of debentures shall be 
forwarded to every holder of any such debentures at his request on payment in the 
case of a printed trust deed of the sum of one rupee or such less sum as may be 
prescribed by the company, or where the trust-deed has not been printed, on payment 
of six annas for every one hundred words or fractional part thereof required to be 
copied. 

(3) If inspection is refused, or a copy is refused or not forwarded, the company 
shall be liable to a fine not exceeding fifty rupees, and to a further fine not exceeding 
twenty rupees for every day during which the refusal continues, and every officer 
of the company who knowingly authorises or permits the refusal shall incur the 
like penalty, and the Court may by order compel an immediate inspection of the 
register. 

Debentures and floating Charges . 


126. A condition contained in any debentures or in any deed for securing 

Perpetual debentures. debentures, whether issued or executed before or 

^ after the passing of this Act, shall not be invalid by 

reason only diat thereby the debentures are made irredeemable or redeemable 
only on the happe n i n g of a contingency however remote, or on the expiration of a 
period however long. 


Sec. 126. — The debenture-holders can 
have no greater rights that the company 
from which their rights are derived. They 
have a charge on the assets of the company, 
hut what those assets are depends on the 
rights of the company. 1940 A.L.J. 626 
c=1940 All. 490. A company formed in 1920, 
issued 200 first mortgage debentures of Bs. 
26,000 each, bearing interest at 8 per cent, 
per annum j the debentures which were in 
common form were secured by a trust deed 
dated 8 — 8 — 1928, which contained (1) a 
specific charge on certain immovable and 
other assets of* the company and (2) a float- 
ing eharge on tie rest of the property and 
undertaking. Later, in and after 1929, the 
company obtained financial assistance from 
the appellant’s father, under an agreement 
dated 9 — 11 — 1925, which provided, inter alia, 
for a lien in favour of the lender for moneys 
advanced by him on raw materials in the 
company's godowns and other materials 


products and property of the company. In 
1927, in the course of a suit by the trustees 
of _ the debenture trust, a receiver was ap- 
pointed of the property and undertaking of 
the company, and as the receiver was urgently 
in need of funds to pay off the wages of 
the staff and mill-hands of the company, who 
had not been paid for over three months, he 
was authorised by the Court to raise money 
and he raised money from the appellant by 
a charge of the company’s property. The 
agreement recited, “as regards these goods 
it has been agreed upon that as there is no 
opportunity for sufficient inquiry at this tune, 
hence in future if these goods will be proved 
to be the property and to have been pur- 
chased or under lien of X (appellant) then 
within 10 days of the said decision, I shall 
hypothecate to y’ou (appellant) sufficient pro- 
perty worth at least 99 The goods were 

found to bo under lien to the appellant. Held, 
that the receiver could validly raise money by 
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127. (1) Where either before or after the commencement of this Act a 

. company has redeemed any debentures previously 

, f ov f rto - issued, the company, unless the articles or the conditions 

01 issue expressly otherwise provide, or unless the 
debentures have been redeemed in pursuance of any obligation on the company 
so to do (not being an obligation enforceable only by the person to whom the re- 
deemed debentures were issued or his assigns), shall have power, and shall be 
deemed always to have had power, to keep the debentures alive for the purposes 
of re-issue, and where a company has purported to exercise such a power the 
company shall have power, and shall be deemed always to have had power, to re- 
issue the debentures either by re-issuing the same debentures or by issuing other 
debentures in their place, and upon such re-issue the person entitled to the debentures 
shall have, and shall be deemed always to have had, the same rights and priorities 
as if the debentures had not previously been issued. 

(2) Where with the object of keeping debentures alive for the purpose of 
re-issue they have, either before or after the commencement of this Act, been trans- 
ferred to a nominee of the company, a transfer from that nominee shall be deemed 
to be a re-issue for the purposes of this section. 

(3) Where a company has, either before or after the commencement of this 
Act, deposited any of its debentures to secure advances from time to time on current 
account or otherwise, the debentures shall not be deemed to have been redeemed 
by reason only of the account of the company having ceased to be in debit whilst 
the debentures remained so deposited. 

(4) The re-issue of a debenture or the issue of another debenture in its 
place under the power by this section given to or deemed to have been possessed by, 
a company, whether the re-issue or issue was made before or after the commence- 
ment of this Act shall be treated as the issue of a new debenture for the purposes of 
stamp-duty, but it shall not be so treated for the purposes of any provision limiting 
the amount or number of debentures to be issued : 

Provided that any person lending money on the security of a debenture 
re-issued under this section which appears to be duly stamped may give the debenture 
in evidence in any proceedings for enforcing his security without payment of the 
stamp-duty or any penalty in respect thereof, unless he had notice or, but for his 
negligence, might have discovered, that the debenture was not duly stamped, but 
in any such case the company shall be liable to pay the proper stamp-duty and 
penalty. 

(5) Nothing in this section shall prejudice — 

(a) the operation of any decree or order of a Court of competent jurisdiction 
pronounced or made before the twenty-fifth day of February, 1910, as between the 
parties to the proceedings in which the decree or order was made, and any appeal 
from any such decree or order shall be decided as if this Act had not been passed ; 
or 

(b) any power to issue debentures in the place of any debentures paid off 
or otherwise satisfied or extinguished, reserved to a company by its debentures 
or the securities for the same. 

0 . c - c 128. A contract with a company to take up and 

tract e to fi ^S^bTfo C r e debe£ P a Y for any debentures of the company may be enforced 
tures. by a decree for specific performance. 

129. (1) Where either a receiver is appointed on behalf of the holders of any 

. debentures of a company secured by a floating charge. 

Payments of certain debts or possession is taken by or on behalf of those debenture- 

charged priority holders' of any property comprised in or subject to the 

under the charge. charge, then, if the company is not at the time in course 

of being wound, up the debts which in every winding up 


a charge on the company’s property ranking 
in front of the debentures, that the appellant 
was entitled to a charge in priority to the 
debenture-holders, and that as against the de- 
benture-holders, an agreement to hypothecate 


was as effectual as an actual hypothecation. 
I.L.R. (1945) All. 597=72 I.A. 133=58 
L.W. 394=A.I.R. 1945 P.O. 121=(1945) 
2 M.iL.J. 141 (P.O.)* 
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are under the provisions of Part V relating to preferential payments to be paid 
in priority to all other debts, shall be paid forthwith out of any assets coming to the 
hands of the receiver or other person taking possession as aforesaid in priority to 
any claim for principal or interest in respect of the debentures, 

(2) The periods of time mentioned in the said provisions of Part V shall be 
reckoned from the date of the appointment of the receiver or of possession being 
taken as aforesaid, as the case may be, 

(3) Any payments made under this section shall be recouped, as far as may 
be, out of the assets of the company available for payment of general creditors. 

Statements , Books and Accounts. 

peoaltv for^ ‘C 1 ?®. (1) Every company shall cause to be kept 

feeping proper btioks. proper books of account with respect to— 

( а ) all sums of money received and expended by the company and the 
matters in respect of which the receipt and expenditure takes place ; 

( б ) all sales and purchases of goods by the company ; 

(c) the assets and liabilities of the company. 

(2) The books of account shall be kept at the registered office of the company 
or at such other place as the directors think fit, and shall be open to inspection 
by the directors during business hours. 

a [( 3 ) Where a company has abranch office, the company shall be deemed to 
have complied with the provisions of sub-section (1) and sub-section (2) if proper 
books of account relating to thfe transactions effected at the branch office are kept 
at the branch office and proper summarised returns, made up to dates at intervals 
of not more than two months, are sent by the branch office to the registered office 
of the company or other place referred to in sub-section (2).] 

*[(4)] In the case of a company managed by a managing agent the managing 
agent, or where the managing agent is a firm or company, the partner or director 
of such firm or company and in any other case the director or directors who have 
knowingly by their act or omission been the cause of any default by the company 
in complying with the requirements of this section, shall in respect of such offence 
be liable to a fine not exceeding one thousand rupees.] 


131. 3 [( I ) The directors of every company shall at some date not later than 

Annual balance-sheet. eighteen months after the incorporation of the company 

and subsequently once at least m every calendar year 
lay before the company in general meeting a balance-sheet and profit and loss 
account or in the case of a company not trading for profit an income and expenditure 


LEG. BEE. 

1 Tins section was substituted by S. 68 of 
Act XXII of 1936. 

2 This sub-section was inserted and origi- 
nal sub-S. (3) was re-numbered (4) by S. 
8 of Act H of 1938. 

3 This sub-section was substituted by S . 
69 of Act XXH of 1936. 


Sec* 130: Amendment by Act XXII op 
1936.— This section adopts S. 122 of the 
English Act- The words ‘during business 
hours 9 have been deliberately used in the 
section, as it is thought that it would be 
sufficient. Further, having regard to Indian 
practice, where there is a managing agent, 
he and not the directors are made responsible 
for securing compliance with this section. 

Sec. 130, Cl (2 ). — Shareholders have 
not as a rule -the right to inspect the books 
and accounts of tie company, except in 


cases and in the circumstances specifically 
provided for in this Act or the Articles of 
Association. This section makes provision 
for inspection only of the directors. 

Sec. 131: Amendment by Act XXTT op 
1936. — The new sub-S. (1) adopts the 
subsiance of S. 123 (1) of the English Act- 
The provisions of sub-S. (4) in the old 
section omitted here, are now contained in 
S. 133 as now amended. The existence of 
some disputes regarding the amount due to 
the company, cannot constitute any excuse 
for not discharging the duty imposed by 
this section as to the issue of a proper 
balance-sheet. 143 1. 0. 135=1933 L. 301. 
Penalty for non-eompliance with the pro- 
visions of this section is laid down in S. 133 
'(3), infra. A person cannot be held liable 
nncleT S. 131 in respect of default in pre- 
paring a balance-sheet or placing it before 
a general meeting of the company made 
long before he ever became a director or 
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account for the period in the case of the first account since the incorporation of the 
company and in any other case since the preceding account, made up to a date 
not earlier than the date of the meeting by more than nine months or in the case 
of a company carrying on business or having interests outside British India by 
more than twelve months : b 

Provided that the registrar may for any special reason extend the period by 
a period not exceeding three months.] 

(2) The balance-sheet ^and the profit and loss account or income and 
expenditure account] shall be audited by the auditor of the company as hereinafter 
provided, and the auditor’s report shall be attached thereto, or there shall be inserted 
at the foot thereof a reference to the report shall be read before the company in 
general meeting and shall be open to inspection by any member of the company. 

(3) Every company other than a private company shall send a copy of 2 [such 
balance-sheet an d profit and loss account or income and expenditure account so 
audited together with a copy of the auditor’s report] to the registered address^ of 
every member of the company at least 8 [fourteen days] before the meeting at which 
it i s to be laid before the members of the company, and shall deposit a copy at the 
registered office of the company for the inspection of the members of the company 
during a period of at least 3 [fourteen days] before that meeting. 

4* * * * * * * 


5 [i3i-A. (i) The directors shall make out andattach to every balance-sheet 

a report with respect to the state of the company’s 
Directors 5 report. affairs the amount, if any, which they recommend 

should be paid by way of dividend and the amount, if any, which they propose 
to carry to the Reserve Fund, General Reserve or Reserve Account shown specifically 
on the balance-sheet or to a Reserve Fund, General Reserve or Reserve Account 


to be shown specifically in a subsequent balance-sheet. 

(2) The report referred to in sub-section (1) may be signed by the chairman 
of the directors on behalf of the directors if authorised in that behalf by the directors. 

(3) The , provisions of 6 [sub-section (4)] of section 130 shall apply to any 
person being a director who is knowingly and wilfully guilty of a default in complying 
with this section.] 

132. (1) The balance-sheet shall contain a summary of the property and 

assets and of the capital and liabilities of the company 
Contents of balance-sheet. 7p n accordance with the requirements indicated by 
the items contained in the form marked F in the Third Schedule] giving such 
particulars as will disclose the general nature of those liabilities and assets and 
how the value of the fixed assets has been arrived at. 


LEG-. BEE . 

1 These words were inserted by S. 69 of 
Act XXII of 1936. 

2 These words were substituted for the 
words ‘‘such balance-sheet so audited/’ ibid. 

8 These words were substituted for the 
words < c seven days” ibid. 

4 Snb-S. (4) of S. 131 was omitted, ibid. 

5 This section was inserted by S. 70, ibid. 

6 Substituted by Act VI of 1945. 

7 Inserted by Act XXX of 1943. 


officer of the company and indeed before he 
was even a share-holder, and the conviction 
of such a person is unsustainable. 45 L. 
W. 242=1937 H. 341. As to condonation 
of default or delay by Begistrar, see 53 L. 
W. 660=1941 Had. 504=(1941) 1 M.L.J. 
419 . 

Secs. 131 and 134. — Section 131 relates 
to the auditing of the balance-sheet of the 
accounts of a company and placing the same 
before the general meeting of the company, 
C.C.M.— 188 


while S. 134 relates to the non-sending of 
a copy of the balance-sheet after it had been 
laid before a general meeting of the com- 
pany. In respect of the same years the 
same persons cannot be charged with offen- 
ces p uni shable under both Ss. 131 and 134, 
because S. 134 clearly contemplates the 
sending of a copy of the balance-sheet only 
after it has been placed or laid before the 
company at a general meeting; and where 
there has been a prosecution and conviction 
under 8. 131 the offence under S. 134 can- 
not possibly have been committed, as the 
prosecution under S . 131 makes it clear 
that there was no placing of the balance- 
slieet before the company at a general meet- 
ing. 45 L.W. 242=1937 M. 341. 

Seo. 131-A : Amendment by Act XXII of 
1936. — This section reproduces sub-section 
(2) of S. 123 of the English Act. 

Sec. 132: Amendment by Acw XXII of 
1936. — Sub-section (3) introduces a provi- 
sion requiring disclosure, in the profit and 
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(2) The balance-sheet shall he in the form marked F in the Third Schedule 
or as near thereto as circumstances admit. 

*[ (3) The profit and loss account shall include particulars showing the total 
of the amount paid whether as fees, percentages or otherwise to the managing agent, 
if any, and the directors respectively as remuneration for their services and, where 
a special resolution passed by the members of the company so requires, to the 
manager, and the total of the amount written off for depreciation. If any director 
of the company is by virtue of the nomination, whether direct or indirect, of the 
company, a director of any other company, any remuneration or other emoluments 
received by him for his own use, whether as a director of, or otherwise in connection 
with the management of, that other company, shall be shown in a note at the foot 
of the account or in a statement attached thereto.] 

2 [i32-A. (i) Where a company, in this Act referred to as the holding company* 
Balance-sheet to include par- ^olds shares, either directly or through a nominee in a 
ticulars as to subsidiary com. subsidiary company or m two or more subsidiary 
paaies. companies there shall be annexed to the balance-sheet, 

of the holding company the last audited balance-sheet, 
profit and loss account and auditor’s report of the subsidiary company or companies, 
and a statement signed by the persons by whom, in pursuance of section 133, the 
balance-sheet of the holding company is signed stating how the profits and losses 
of the subsidiary company, or, where there are two or more subsidiary companies, 
the aggregate profits and losses- of those companies, have been dealt with in or for 
the purposes of the accounts of the holding company and in particular how and 
to what extent. 

( a ) provision has been made for the losses of a subsidiary company either 
in the accounts of that company or of the holding company or of both, and. 


LEO-. BEE. 

1 This sub-section was added by S. 71 of 
Aet XXII of 1936. 

2 This section was inserted by S. 72, ibid. 

loss account now made compulsory by the 
amended sub-section (1) of S. 131, of cer- 
tain information of importance to share- 
holders. The provisions as to the disclo- 
sure_ of the remuneration of the directors 
nominated as directors of any other com- 
pany, has been adopted from S. 148 of the 
English Act. 

Balance-sheet, nature and contents of. 
— -A balance-sheet is supposed to he a picto- 
rial representation of the company easily 
appreciated not by ignorant people but by 
persons who are responsibly able to under- 
stand commercial expressions and commer- 
cial conditions. 40 O.W.N. 1341=1936 C. 
680. If a balance-sheet shows as profits 
a sum of money representing the interest on 
bad or doubtful debts due to the bank 
which was never paid and was never likely 
to be paid, it contains a materially false 
statement and the directors signing it are 
liable to be prosecuted under S. 282. 25 

S.L.R. 297=134 I.G. 993. It was held in 
29 Bom.L.B. 722=102 I.O. 504=1927 B. 
414 that all genuine book debts must be 
covered by the entry against this item in the 
balance-sheet* whether they are considered 


good, doubtful or bad debts; and that if 
any part of a secret reserve (if permissible 
at all) is availed of to meet bad and doubt- 
ful book-debts, it must be revealed in the 
balance-sheet and not concealed. The pre- 
sent amended form of the balance-sheet 
makes suitable provision for the above mat- 
ters. (As to balance-sheet of banks, see 
Qch. Ill, Form E, infra.) 

Sec. I32-A: Amendment by Act xxtt 
of 1936.— This section is enacted on the 
lines of S. 126 of the English Act with 
some additions . It requires that the balance- 
sheet and the profits and loss account of 
subsidiary companies and the Auditor's re- 
port should be circulated along with the 
accounts of the holding company. It fur- 
ther requires that members of the holding 
company should be empowered to inspect 
the accounts of the subsidiary companies, 
and should have rights in respect of them 
to demand investigation. Where the hold- 
ing company is a public company, it has been 
thought necessary to deprive its subsidiary 
companies also, even if the subsidiary com- 
panies should be private companies, of cer- 
tain exemptions contained in the Act regard- 
ing purely private companies. With this 
view other provisions also have been intro- 
duced by the amending Act in 6s. 83-A, 
86-D, 87-C, 87-D, 91-B, 91-D, 144 (1), and 144 
(0) (tit) of the Act. 
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( 5 ) losses of a subsidiary company have been taken into account by the 
directors of the holding company in arriving at the profits and losses of the company 
as disclosed in its accounts : 


Provided that it shall not be necessary to specify in any such statement 
the actual amount of the profits or losses of any subsidiary company or the actual 
amount of any part of any such profits or losses which has been dealt with in any 
particular manner : 

Provided further that for the purposes of this section an investment com- 

E any, that is to say, a company whose principal business is the acquisition and 
olding of shares, stocks, debentures or other securities, shall not be deemed to be 
a holding company by reason only that part of its assets consists in 51 per cent, or 
more of the shares of another company. 

(2) If, in the case of a subsidiary company, the auditors* report on the 
balance-sheet of the company does not state without qualification that the auditors 
have obtained all the information and explanations they have required and that 
the balance-sheet is properly drawn up so as to exhibit a true and correct view of 
the estate of the company’s affairs according to the best of their information and 
the explanations given to them and as shown by the books of the company, the 
statement, which is to be annexed as aforesaid to the balance-sheet of the holding 
company, shall contain particulars of the manner in which the report is qualified. 

(3) For the purposes of this section the profits or losses of a subsidiary com- 
pany mean the profits or losses shown in any accounts of the subsidiary company 
made up to a date within the period to which the accounts of the holding company 
relate, or, if there are no such accounts of the subsidiary company available at the 
time when the accounts of the holding company are made up, the profits or losses 
shown in the last previous accounts of the subsidiary company which became 
available within that period. 

(4) If for any reason the directors of the holding company are unable to 
obtain such information as is necessary for the preparation of the statement aforesaid, 
the directors who sign the balance-sheet shall so report in writing and their report 
shall be annexed to the balance-sheet in lieu of the statement. 


(5) The holding company may by a resolution authorise representatives 
named in the resolution to inspect the books of account kept in accordance with 
section 130 by any subsidiary company, and on such resolution being passed those 
books of account shall be open to inspection by those representatives at any time 
during business hours. 

(6) The rights conferred by section 138 upon members of a company may 
be exercised in respect of any subsidiary company by members of the holding 
company as if they were members of that subsidiary company.] 

133. (1) Save as provided by sub-section (2) the 

balance-sheet a [and profit and loss account or income 
and expenditure account] shall — 

({) in the case of a banking company be signed by the manager 1 [or managing 
agent] (if any) and, where there are more than three directors of the company, by 
at least three of those directors and, where there are not more than three directors, 
by all the directors ; 


Authentication of balance* 
sheet. 


LEGf, REF . 

l Th ese words were inserted by S. 73 of 
Act XXXI of 1936. 


Sec. 133: Amendment by Act XXI I op 
1936. — The substitution of a new sub-sec- 
tion (3) is with a view to apply the penalty 
which was provided in S. 131 (4) previ- 
ously (now omitted by this amending Act) 


to defaults under that section, as well as 
under Ss. 131, 132 and 132-A. The 

provisions of Ss. 131, 132 and 132-A are 
mandatory, and any company which makes 
default in compliance with them ipso facto 
renders itself liable to the penalty contained 
in this section. The position is different as 
regards the officers of the company. 37 0. 
W.N. 1159=193 4 C. 63. 


i5 00 The Civil Court Manual (Imperial Acts;. (S. 134 

(it) in the case of any Other company, be signed by two directors or when 
there are less than two directors, by the sole director and by the manager x [or 
managing agent] (if any) of the company. 

(2) When the total number of directors of the company for the time being 
in British India is less than the number of directors whose signatures are required 
by sub-section (1), then the balance-sheet 1 [and profit and loss account or income 
and expenditure account] shall be signed by all the directors^ for the time being 
in British India, or, if there is only one director for the time being in British India, 
by such director, but in such a case there shall be subjoined to the balance-sheet 
1 [and profit and loss account or income and expenditure account] a statement 
signed by such directors or director explaining the reason for non-compliance with 
the provisions of sub-section (1). 

2 [ (3) If any default is made in laying before the company or in issuing 
a balance-sheet and profit and loss account or income and expenditure account 
as required by section 13 1 or if any balance-sheet and profit and loss account or 
income and expenditure account is issued, circulated or published which does 
not comply with the requirements laid down by and under section 13 1, section 132, 
section 132 A and this section , the company and every officer of the company who 
is knowingly and wilfully a party to the default shall be punishable with fine which 
may extend to five hundred rupees.] 

134. (1) s [After the balance-sheet and profit and loss account 4 [or the 

income and expenditure account as the case may be] 
s Copy of balance-sheet: to be have] been laid before the company at the general 
orwar ed to he registrar. meeting 6 [three copies thereof] signed by the manager 
or secretary of the company shall be filed with the registrar at the same time as the 
copy of the annual list of members and summary prepared in accordance with the 
requirements of section 32. 

(2) If the general meeting before which a balance-sheet is laid does not 
adopt the balance-sheet, a statement of that fact and of the reasons therefor shall 
be annexed to the balance-sheet and to the 8 [copies] thereof required to be filed 
with the registrar. 

LEG-. REF. tlie company was in charge of others at the 

1 These words were inserted, hy S . 73 of time the defaults occurred absolve him. 

Act XXII of 1936. from liability. If he knowingly and wil- 

2 This snb-section was substituted, ibid, fully authorises or permits the default, lie 

3 These words were substituted for tlie is guilty and liable to be convicted. If he 

words lt After the balance-sheet has” by S, being aware of non-compliance with the re- 

74, ibid. < quirements of the section takes no steps to 

4 These words were inserted by S . 9 of have them complied with, he can be safely 

Aet H of 1938. held to have permitted the default” . 

5 These words w e r e substituted for the (Ibid.) Person convicted under S, 131—. 

words “a copy of the balance-sheet”, ibid. conviction of in same year under S. 134 

6 This word was substituted for the word also — Legality. 46 L.W. 242=1937 M. 341. 

“copy” ibid. If debentures are issued by a private com- 

pany, the company ceases to be a private 

Sec. 134: Genes al. — T he provisions of company, and is therefore bound to file its 

this section are mandatory and any company balance-sheet and the profits and loss account 

which makes default in compliance with with the Registrar of companies under S. 

them ipso facto renders itself liable to the 134 of the Companies Act. Default ha filing 

penalties mentioned therein. The position the same renders the company and its direc- 
ts different as regards officers of the com- tors liable to the penalty under S. 134 (4). 

pany. 37 C. W. 27. 1159=1934 C. 63. 47 Bom.L.R. 660. 

Though the section speaks also of authoma- Defence. — A charge under this section of 

tion of defaults, to sustain a conviction non-filing the balance-sheet before the Re- 
tinder this section, it is not necessary to gistrar, receives a complete reply if the ac- 

prove such authorization. The offence is cused can show that the balance-sheet was 

also complete if the officers of the company not due to be filed before the Registrar, 

concerned knew of the defaults and per- It is altogether immaterial whether they had 

naitted them. 39 O.W.N. 1152=162 I.C. or had not prepared the balanee-dieet. 35 

282=1936 C. 237. 27or would the fact that L.'W'. 661=138 I.O. 317=1932 M. 497. A 

the officer was away from the office and that plea that no meeting was held and that no 
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(3) This section shall not apply to a private company. 

(4) If a company makes default in complying with the requirements of this 
section, the company and every officer of the company who knowingly and wilfully 
authorises or permits the default shall be liable to the like penalty as is provided by 
section 32 for a default in complying with the provisions of that section. 

135. Save as otherwise provided in this Act, any member of a company shall 

be entitled to be furnished with copies of the balance- 
rs* 1 * of member of com- i[and the profit and loss account or the income 

sbSt amfthe 63 auditor’s report” and expenditure account] and the auditor’s report at 
P a charge not exceeding six annas for every hundred 
words or fractional part thereof. 

Statement to be published by Banking and certain other Companies . 

136. (i) Every company being a limited banking company or an insurance 

_ . f company or a deposit, provident or benefit society shall, 

IvS^t^^xcdilc." before it commences business, and also on the first 

Monday m February and the first Monday m August 
in every year during which it carries on business, make a statement in the form 
marked G in the Third Schedule, or as near thereto as circumstances will admit. 

(2) A copy of the statement 2 [together with a copy of the last audited 
balance-sheet laid before the members of the company] shall be displayed and, 
until the display of the next following statement, kept displayed in a conspicuous 
place in the registered office of the company, and in every branch office or place 
where the business of the company is carried on. 

(3) Every member and every creditor of the company shall be entitled to 
a copy of the statement on payment of a sum not exceeding eight annas. 

(4) If a company makes default in complying with the requirements of this 
section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues ; and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to the like penalty. 

(5) This section shall not apply to a life assurance company or provident 
insurance society to which the provisions of the Indian Life Assurance Companies 
Act, 1912, or of the Provident Insurance Societies Act, 1912, as the case may be, as 
to the annual statements to be made by such company or society, apply with or 
without modifications, if the company or society complies with those provisions. 


LEG. REE. 

1 These words were inserted by S. 75 of 
Act XXII of 1936. 

2 These words were inserted by S. 76, 
ibid. 


balance-sheet was laid, before the meeting 
and that it was impossible to comply with 
the section cannot be taken by a director. 
45 0 . 486=22 0.W.3ST. 96=41 1.0. 307. 

Ptne. — An order directing the directors 
to pay the fine imposed, on the company is 
illegal 86 1.0 . 431=1924 L. 489. 

Jurisdiction and procedure . — As the 
office of the Registrar is in Calcutta, the Pre- 
sidency Magistrate in Calcutta has 311ns- 
■diction to try a charge under this section 
.even though Ike company is not in Calcutta- 
45 C. 486=22 C.W.N. 96=41 I.C. 307. A 
complaint under this section which was not 
brought by the Registrar but warn filed by a 
clerk of his office and counter-signed by ike 
Public Prosecutor is not valid and will be 
rejected. 34 P.W.R. 1910 Or. A case 


under this section may be tried summarily. 
35 A. 173=11 A.L.J. 196=18 I.C. 665. 

Sec. 136. — It is no defenee to a charge 
under this section that the statements could 
not be published in time on account of the 
change in the dosing date of the financial 
year of the company. 48 B. 305=26 Bom. 
L.R. 68. 

Sec. 136 (4) . — Where there is nothing in 
the order of the Magistrate or in the sum- 
mons to show that a particular person was 
summoned as representing a company, or 
that any proceedings were being taken 
against, the company as such, the procedure 
in issuing a summons to such a person is 
clearly incorrect. Sub-section (4) of S. 
136, provides for a penalty against the com- 
pany and -here is nothing to prevent the 
issue of a summons against the company 
itself. Sub-section (3) of S. 69, Or. P. 
Code, provides for the service of such a sum- 
mons. 1944 P.W.N. 275=A.I.B. -944 Pftc- 
210 . 
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Investigation by the Registrar. 

137. (1) Where the registrar, on perusal of any document which a com- 

pany is required to submit to him under the provisions 
Power of registrar to call of this Act, is of opinion that any information or expla- 
or information or explanation, nation is necessary in order that such document may 

afford full particulars of the matter to which it purports 
to relate, he may, by a written order, call on the company submitting the docu- 
ment to furnish in writing such information or explanation within such tim» as he 
may specify in his order. 

(2) On the receipt of an order under sub-section (1), it shall be the duty 
of all persons who are or have been officers of the company to furnish such infor- 
mation or explanation to the best of their power. 

(3) If any such parson refuses or neglects to furnish any such information or 
explanation, he shall be liable to a fine not exceeding fifty rupees in respect of each 
offence x [, and the Court may on the application of the registrar and upon notice 
to the company make an order on the company for production of such documents 
as in its opinion may reasonably be required by the registrar for his investigation 
and allow the registrar inspection thereof on such terms and rnnHi tf o ns as it thint-a 
fit.] 

(4) On receipt of such information or explanation the registrar may 

the same to the original document submitted to him ; and any additional docu- 
ment so annexed by the registrar shall be subject to the like provisions as to ins- 
pection and the taking of copies as the original document is subject. 

(5) If such information, or explanation is not furnished within the spe cified 

time, or if after perusal of such information or explanation the registrar is of opinion 
that the document in question discloses an unsatisfactory state of affairs or that 
it does not dislcose a full and fair statement of the matters to which it purports to 
relate, the registrar shall report in writing the circumstances of the cas e t\Z 
a [Central Government]. mc 

*[ (6) If it is represented to the registrar in materials placed before him bv 
any contributory or creditor that the business of a company is carried on in fraud 
of its creditors or in fraud of persons dealing with the company or for a fraudulent 
purpose, he may after giving the company an opportunity of being heard by written 
order call on the company for information or explanation on matters specified in 
the order within such time as he may specify in the order and the provisions of sub- 
sections (2), (3) and (5) of this section shall apply to such order. If upon investi- 
gation the registrar is satisfied that any representation on which he has taken 
action under this sub-section is frivolous or vexatious, he shall disclose the identity 
of the informant to the company. ’ 

, . , ( 7 ) Tbe provisions of this section shall apply mutatis mutandis to doc umen ts 
which a liquidator is required to file under this Act.] 


LEG. BEE. 

1 These words were added by S. 77 of Act 
XXII of 1936. 

2 These words were substituted for the 
words c c Local Government y 9 by A . 0 . , 193 / . 

s These sub-sections were added by S . 77 
of Act XXII of 1936. 

Sec. 137: Amendmentts by Act XXH or 
1936. — The amendment in sub-Sec. (3) 
provides for intervention by the Court, to 
secure production of documents for the in- 
formation of the Begistrar. The insertion 
of sub-S. (6) extends the powers of the 
Begistrar, providing at the same time that 
action shall be taken by the Begistrar only 
after the company has been given an oppor- 
tunity of explanation. It also provides as 


r C T zr *r VUAOUfl cnarges, tnat the Begis- 
trar shall disclose the identity of his in- 
fomant if h e should find the allegations 
made to him to be frivolous or vexatious. 
The insertion of sub-S. (7) makes the 
provisions of this section applicable to docu- 
ments required to be filed by a liquidator. 
iV^ 3 .+^ 0T ? d now enable ^ Begistrar to 
investigate any matters in connection with 

by the liquidators. See 
44 C.W.N. 454=1940 Cal. 232. 

Sxcs 137, 138 and 141- A. — 8. 137 has 

md r fl sw 0 a P! OSee «tion for an offenee 
under S. 282 nor does S. 138 or S. 141-A 

of ™ PI 0se0Utl0a u P° a a private complaint 
2, ?£ ? ff t nee 0 J? der S. 282. 1942 Sind »= 

*1940 d£ 282*. 366 aU ° U °' W - N - 464 



S. 141] 


The Indian Companies Act (VII of 1913). 


I 5°3 


Inspection and Audit. 

138. The 1 [Central Government] may appoint one or more competent 

inspectors to investigate the affairs of any company 
Investigation of affairs of and to report thereon in such manner as the Central 
company by inspectors. Government] may direct— 

(1) in the case of a banking company having a share capital, on the application 
of members holding not less than one-fifth of the shares issued ; 

(ii) in the case of any other company having a share capital, on the appli- 
cation of members holding not less than one-tenth of the shares issued ; 

(Hi) in the case of a company not having a share capital, on the application 
of not less than one-fifth in number of the persons on the company’s r egisterof 
members ; 

(iv) in the case of any company on a report by the registrar under sec- 
tion 137, sub-section (5). 

139. An application by members of a company under section 138 shall be 

A « • • r . *. . supported by such evidence as the ^Central Govern- 

be^pporited'by'evWence. “ ment] may require for the purpose of showing that the 

applicants have good reason for, and are not actuated 
by malicious motives in, requiring the investigation ; and the ^[Central Govern- 
ment] may, before appointing an inspector, require the applicants to give security 
for payment of the costs of the inquiry. 

, . - , - , 1 40. ( 1 ) It shall be the duty of all persons who are 

m nation ofofficere. ^ C * a " or have been officers of the company to produce to the 

Inspectors all books and documents in their custody or 
power relating to the company. 

(2) An inspector may examine on oath any such person in relation to its 
business, and may administer an oath accordingly. 

(3) If any person refuses to produce any book or document which under this 
section it is his duty to produce, or to answer any question relating to the affairs of 
the company, he shall be liable to a fine not exceeding fifty rupees in respect of 
each offence. 

1 41. (1) On the conclusion of the investigation, the inspectors shall report 

, « , their opinion to the 1 [Central Government], and a 

de ^fth mmatl0n copy of the report shall be forwarded by the '[Central 

Government] 2 [to the registrar and another copy] 
to the registered office of the company, and a further copy shall, at the request of 
the applicants for the investigation, be delivered to them. 


LEG. REE. 

1 These "words were substituted for the 
words “Local Government” by A.O., 1937. 

2 These words were inserted by S . 78 of 
Act XXII of 1936. 


Sec. 138. — The inquiry ordered under 
this section is not of the nature of a judicial 
proceeding and therefore the Court "will not 
issue any order of injunction prohibiting its 
being held. Grosvenor and West-end BaU- 
way Terminus Hotel Co (1897) 76 L.T. 
337 C.A. On this section, see also 12 L. 
678=1931 L. 351. 

Sec. 139.— As to the legal position of 
auditors with reference to this section, see 
10 N.L.B. 98; 18 1.0. 97=12 M.L.T. 282. 
As to granting an injunction against the 
holding of an examination under sub-S. (2), 
see Grosvenor and West-End Terminus Hotel 
Co (1897) 76 L.T. 337 (C.A.). 

Sec. 140 (3).— The refusal on the part 


of the managing agent and director of a 
company to produce the book and accounts 
of. the company before the Inspector ap- 
pointed under 8. 138 will not render him 
liable to conviction under S. 140 (3), if it 
is found that the Inspector has not been 
validly appointed. An Inspector appointed 
by a Provincial Government subsequent to 
the transfer of the functions of that Gov- 
ernment under S. 138 of the Central Gov- 
ernment and before the entrustment of 
these functions to the Provincial Govern- 
ment by Governor-General cannot be held to 
be validly appointed. 49 L/W. 651=1939- 
Mad. 589=(1939) 2 M.L.J. 97. 

Sec. 141: Amendment® by Act XXII 
of 1936. — Certain words in sub-S. (1) and 
sub-S. (4) have been newly introduced with 
a view to have the report filed in the 
Registrar ; s Office also, so that the same may 
be available to the members of the public 
as part of the records of the company itself 
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(2) The report shall be written or printed, as the ^Central Government] 

directs. 

(3) All expenses of, and incidental to, the investigation shall be defrayed by 
the applicants unless the 1 [Central Government] directs the same to be paid by the 
company, which the ^Central Government] is hereby authorised to do. ' 

2 [Provided that the expenses of and incidental to an investigation held in 
pursuance of clause (iv) of section 138 shall be paid out of the assets of the company 
and shall be recoverable as an arrear of land-revenue.] 

8 [ (4) The registrar shall keep the copy of the report sent to him with the 
records of the company in his custody.] 

4 [i4i-A. (i) If from any report made under section 138 itsppears to the 

1 [Central Government] that any person has been guilty 
Institution of prosecutions. of any offence in relation to the company for which he 

is criminally liable, the 2 [the Central Government] shall 
refer the matter to the Advocate General or the Public Prosecutor. 

(2) If the officer to whom the matter is referred considers that the case is 
one in which a prosecution ought to be instituted, he shall cause proceedings to be 
instituted, and it shall be the duty of all officers and agents of the company, past 
and present (other than the^accused in the proceedings), to give to him all assistance 
in connection with the prosecution which they are reasonably able to give. 

(3) For the purposes of sub-section (2), the expression ce agents 55 in relation 
to a company shall be deemed to include the bankers and legal advisers of the 
company and any persons employed by the company as auditors, whether those 
persons are or are not officers of the company. 

(4) Any director, manager or other officer of the company convicted as 
the result of a prosecution initiated under this section shall not without the leave 
of the Court be a director of or in any way whether directly or indirectly be con- 
cerned in or take part in the management of a company for a period of five years 
from the date of such conviction.] 

Power of company to ap- (0 ^ COI *ipany may by a special resolution 

point inspectors. appoint inspectors to investigate its affairs. 


LEG. KEF. 

1 These words were substituted for the 
words “ Local Government” by A.O., 1937. 

2 This proviso was added by S. 78 of 
Act XXII of 1936. 

3 This sub-section was added, ibid. 

4 This section was inserted by S. 79, ibid. 


in the office of the Registrar. The proviso 
to sub-S. (8) had to be introduced under 
the following circumstances. There was no 
provision formerly for the realization of 
costs in cases where inspectors were ap- 
pointed by Local Government. The only 
remedy of Government was to take such 
proceedings as were available to the ordinary 
creditors of the company. The difficulty 
became greater if the company happened to 
go into liquidation. In respect of this 
3 aim, in the view of the Punjab High Court, 
Government was not entitled under the law 
as it stood previous to the present amend- 
ment, even to preferential payment although 
the investigation was directed by Govern- 
ment for the good of the company. ( See 12 
L. 678=134 I. 0. 200). In view of 
proviso now inserted, there will not he any 
difficulty for the Government to recover the 
costs. 

Sec. 141-A: Amendment bt Act XXH of 


1936. — This section is based on S. 136 
of the English Act. The section names the 
Advocate-General or the Public Prosecutor 
as the legal advisers to be consulted on the 
question of instituting prosecutions. The 
words “of any offence m relation to the 
company for which he is criminally liable 9 9 
in S. 141-A mean not only c riminally liable 
under the Act but criminally liable under 
the Penal Code as well 1942 Sind 9. 

Secs. 141-A and 137: Pbivate prosecu- 
tions — If barred. — There is nothing in the 
actual tero*s of S. 141-A or of S. 137 to jus- 
tify. the inference that the intention of the 
Legislature was that prosecution by private 
individuals under the Act should not be allow- 
ed. I.L.B. (1940) 1 Cal. 575=44 C.W.N. 
454—1940 Cal, 232. The words “of any 
offence in relation to the company for which 
he is criminally liable” in S. 141-A m e an 
not only criminally liable under the Act but 
criminally liable under the Penal Code as 
well. 43 Cr.L.J. 304=A.I.K. 1942 Sind 
9 . 

Sec. 142 : Inspectors appointed bt 
special resolution — Powers of.— -Under S. 
142, Inspectors appointed by special resolu- 
ution have the same powers and duties as Ins- 
pectors appointed by the Central Govern- 
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(2) Inspectors so appointed shall have the same powers and duties as ins- 
pectors appointed by the ^Central Government], except that, instead of reporting 
to the 3 [Central Government], they shall report in such manner and to such persons 
as the company in general meeting may direct. 

(3) All persons who are or have been officers of the company shall incur 
the like penalties in case of refusal to produce any book or document required to be 
produced to inspectors so appointed, or to answer any question, as they would 
have incurred if the inspectors had been appointed by the ^Central Government], 

143. A copy of the report of any inspectors appointed under this Act, authenti- 

. cated by the seal of the company whose affairs they 

evidenc^ °* mspcctors to be have investigated, shall be admissible in any legal 
-ncu proceeding as evidence of the opinion of the inspectors 

in relation to any matter contained in the report. 

144. (1) No person shall be appointed or act as an auditor of any company 

other than a private company 2 [not being the subsidiary 
. Qualifications and appoint- company of a public company] unless he holds a 
mento au itors. certificate from the 3 [Central Government] entitling 

him to act as an auditor of companies : 

3 [Provided that a firm 4 [whereof all the partners practising in India] hold 
such certificates may be appointed by its firm-name to be auditor of a company, and 
may act in its firm-name.] 

6 [( 2 ) The ^Central Government] may, by notification in the Official 
Gazette and after previous publication, make rules providing for the grant, renewal 
or cancellation of such certificates and prescribing conditions and restrictions for 
such grant, renewal or cancellation : 

Provided that nothing contained in such rules shall preclude any person 
from being granted a certificate merely by reason that he does not practice as a 
public accountant. 

(2-A) In particular, and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) provide for the maintenance of a Register of Accountants entitled to 
apply for such certificates ; 

(b) prescribe the qualifications for enrolment on the Register and the fees 
therefor ; 

(1 c ) provide for the examination of candidates for enrolment, and prescribe 
the fees to be paid by examinees ; 

(d) prescribe the circumstances in which the name of any person may be 
removed from or restored to the Register ; 

(e) provide for the establishment, constitution and procedure of an Indian 
Accountancy Board, consisting of persons representing the interests principally 
affected or having special knowledge of accountancy in India, to advise 6 [it] on 
all matters of administration relating to accountancy, and to assist 6 [it] in main- 
taining the standards of qualification and conduct of persons enrolled on the 
Register ; and 


XjEjG 1 • HEP . 

1 These words were substituted for lb© 
words “ Local Government”, by A.O., 
1937. 

2 These words were inserted by 8 . 80 of 
Ac- 1 XXII of 1936. 

3 This proviso was substituted by S . 2 of 
Act XIX of 1930. 

4 These words were substituted for the 
words “ whereof the partners all” by S. 2 
of Act I of 1932. 

5 These sub-sections were substituted for 
the original sub-S. (2) by 8. 2 of Act XIX 

C.C.M . — 189 


of 1930. 

(3 This word was substituted for tbe word 
‘‘him” by A.O., 1937. 


meat. But Inspectors appointed by ordinary 
resolution would not have those drastic 
powers. 47 Bom.L.B. 428=:A.I.B. 1945 

Bom. 475. 

Sec. 344 : Amendment by Act XXXI of 
1936. — The amen#a|re*$s have been made 
with a view not exempt private com- 
panies which are subolSixtry to a public com- 
pany from the .pipvigipns of this section. 
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(/) provide for the establishment, constitution and procedure of local 
accountancy boards at such centres as the Central Government may select, to 
advise 1 [it] and the Indian Accountancy Board on any matter that may be referred 
to them. 

(a-B) The holder of a certificate granted under this section shall be entitled 
to be appointed and act as an auditor of companies throughout British India.] 

(3) Every company shall at each annual general meeting appoint an auditor 
or auditors to hold office until the next annual general meeting. 

(4) If an appointment of an auditor is not made at an annual general' 
meeting, the 2 [Central Government] may, on the application of any member of' 
the company, appoint an auditor of the company for the current year, and fix 
the remuneration to be paid to him by the company for his services. 

(5) The following persons, that is to say : 

(z) a director or officer of the company ; and 

(z’i) a partner of such director or officer ; and 

(m) in the case of a company other than a private company, 3 [not being the 
subsidiary company of a public company] any person in the employment of such 
director or officer ; 4 [and 

(iv) any person indebted to the company] 
shall not be appointed auditors of the company 5 [and if any person after being 
appointed auditor becomes indebted to the company his appointment shall thereupon 
be terminated.] 

(6) A person other thpn a retiring auditor, "shall not be capable of being 
appointed auditor at an annual general meeting unless notice of an intention to 
nominate that person to the office of auditor has been given by a member of the 
company to the company not less than fourteen days before such annual genera 
meeting, and the company shall send a copy of any such notice to the retiring 
auditor, and shall give notice thereof to its members either by advertisement or 
in any other mode allowed by the articles not less than seven days before the 
annual general meeting : 

Provided that, if after notice of the intention to nominate an auditor has 
been given to the company, an annual general meeting is called for a date fourteen, 
days or less after the notice has been given, the requirements of this section as to 
time in respect of such a notice shall be deemed to have been satisfied, and the 
notice to be sent or given by the company may, instead of being sent or given within 
the time required by this section, be sent or given at the same time as the notice of 
the annual general meeting. 

(7) The first auditors of the company may be appointed by the directors 
before the statutory meeting, and if so appointed shall hold office until the first 
annual general meeting, unless previously removed by a resolution of the members 
of the company in general meeting, in which case such members at that meeting 
may appoint auditors. 

(8) The directors may fill any casual vacancy in the office of auditor, but 
while any such vacancy continues the surviving or continuing auditor or auditors 
(if any) may act. 

(9) The remuneration of the auditors of a company shall be fixed by the 
company in general meeting, except that the remuneration of any auditors appointed 
before the statutory meeting, or to fill any casual vacancy, may be fixed by the 
directors. 

145. (1) Every auditor of a company shall have a r ight of access at all times 

LEG-. REP. ibid. 

1 This word was substituted for the word 5 These words were added, ibid. 

“him” by A.O., 1937. 

2 These, words were substituted for the Sec. 145 : Amendmeitts by Act ~yytt 

words “Local Government” by A.O., op 1936. — The amendments introduced in this 
1937. section have been made chiefly with a view 

s These words were inserted by S. 80 of to supplement the duties of auditors, and to 
Act XXIX of 1936 . . clarify the wording of the section as it 

4 This word and Cl. (tv) were inserted, 
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t0 the books and accounts and vouchers of the company, 
auditors. and shall be entitled to require from the directors and 

officers of the company such information and explana- 
tion as may be necessary for the performance of the duties of the auditors. 

(2) The auditors shall make a report to the members of the company on 
the accounts examined by them, and on every balance-sheet 1 fand profit and loss 
account] laid before the company in general meeting during their tenure of office, 
and the report shall state : — 

(a) whether or not they have obtained all the information and explanations 
they have required ; and 

2 [(6) whether or not in their opinion the balance-sheet and the profit and 
loss account referred to in the report are drawn up in conformity with the law ; 
and] 

(c) whether 3 [or not] such balance-sheet exhibits a true and correct view of 
the state of the company’s affairs according to the best of their information and the 
explanations given to them, and as shown by the books of the company ; 4 [and 

(d) whether in their opinion books of account have been kept by the company 
as required by section 130.] 

5 [(2-A) Where any of the matters referred to in clauses (4), ( b) 3 ( c ) and 
(d) of sub-section (2) is answered' in . the negative or with a qualification, the 
report shall state the reason for such answer.] 

(3) In the case of a banking company, if the company has branch banks 
beyond the limits of India, it shall be sufficient if the auditor is allowed access to 
such copies of and extracts from the books and accounts of any such branch as have 
been transmitted to the head office of the company in British India. 

®[(4) The auditors of a company shall be entitled to receive notice of and 
to attend any general meeting of the company at which any accounts which have 


LEG - . BEF . 

1 These words were inserted “by S . 81 of 
Act XXII of 1936. 

2 This clause was substituted, ibid, 

0 These words were inserted, ibid . 

4 This word and Cl. (d) were added, ibid . 

5 This sub-section was inserted, ibid. 

6 This sub-section was added, ibid. 


stood previously. It also gives auditors 
power to attend the meetings of the Com- 
pany and to explain the accounts. It was 
not obligatory on the part of the auditors 
previously to report as to whether proper 
accounts within the meaning of the Act have 
been kept. This is an information which 
Ihe shareholders are entitled to have. So 
Cl. ( d ) and sub-S. (2-A) have bee** inserted 
to remedy this defect. Further, in meet- 
ings of the Company where the audited ac- 
counts of the Company are discussed, share- 
holders frequently required informations 
and explanations which the auditors alone 
could render; and in the absence of any 
provision for the auditors to attend as ^ of 
right, the shareholders were often denied 
the rights of asking for such informations 
as may be necessary for them to protect 
their interests . Hence sub-S . (4) has 

been inserted. Auditors as officers of the 
Company used to be often protected by pro- 
visions in the articles of association, and in 
order to obviate the same and render them 


liable to penalty for knowing and wilful 
default, sub-S. (5) has been inserted. 
Unless auditors are to be held strictly to 
their legal liability, however honest these 
may be, the object of the legislature in re- 
quiring a certificate from them would be 
absolutely defeated. It is nothing to an 
auditor whether the business of a company 
is being conducted prudently or unprofitably . 
It is nothing to him whether dividends ^ are 
properly or improperly declared, provided 
be discharges his duty to the shareholders. 
His business is to ascertain and state the 
tme financial position of the company at the 
time of the audit, and his duty is confined 
to that- He is to ascertain that position by 
examining the books of the company. But 
his first duty is to examine the books not 
merely for the purpose of ascertaining what 
they do show, but also for the purpose of 
satisfying himself that they show the true 
financial position of the company. If he 
fails in his duty, he will be jointly and seve- 
rally liable with those who are responsible 
for the management of the g company 
although he is not guilty of any dishonesty. 
47 A. 669=23 A.L.J. 473=88 1,0 . 785. 
The auditors appointed under the statutory 
powers contained in S. 144 are officers of 
the company and as such are liable for any 
misfeasance under S. 235. Be London and 
General Bank ( No . 2), (1895) 2 Oh. 673. 

(O.A.). Sec also 6 Bur.I/.T. 261. 
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been examined or reported on by them are to be laid before the company and may 
make any statement or explanation they desire with respect to the accounts.] 

1 t(5) If any auditors’ report is made which does not comply with the 
requirements of this section, every auditor who is knowingly and wilfully a party 
to the default shall be punishable with fine which may extend to one hundred 
rupees.] 

146. (1) Holders cf preference shares and debentures of a company shall 

have the same right to receive and inspect the balance- 
Rights of preference share- sheets 2 [and profit and loss accounts] of the company 
holders, etc., as to receipts and the reports of the auditors and other reports as is 
and inspection of reports, eLc. possessed by the holders of ordinary shares in the 

company. 

(a) This section shall not apply to a private company, nor to a company 
registered before the commencement of this Act: 

3 [Provided that in the case of any public company whether registered before 
or after the commencement of this Act the trustees for holders of debentures shall 
have the right conferred by sub-section (1) on holders of preference shares and 
debentures of a company.] 


Carrying on business with less than the legal minimum of members . 

If at any time the number of members of a company is reduced, in the 
case of a private company, below two, or in the case of 
any other company, below seven, and it carries on 
business for more than six months while the number is 
so reduced, every person who is a member of the com- 
pany during the time that it so carries on business after 
those six months and is cognizant of the fact that it is carrying on business with 
fewer than two members or seven members, as the case may be, shall be severally 
liable for the payment of the whole debts of the company contracted during that 
time, and may be sued for the same without joinder in the suit of any other member. 

Service and authentication .of Documents . 


^ 47 - 


Liability for carrying on 
business with fewer than seven 
or, in the case of a private 
company, two members. 


Service of documents on 
company. 


Service of documents on 
registrar. 


148. A document may be served on a company 
by leaving it at, or sending it by post to, the registered 
office of the company. 

149. A document may be served on the registrar 
by sending it to him by post, or delivering it to him, 
or by leaving it for him at his office. 


150. A document or proceeding requiring authentication by a company 

Authentication of docu- may be signed by a director, secretary or other authorised 
ents> omcer of the company, and need not be under its 

common seal. 


Tables , Forms and Rules as to prescribed matters . 

Of 4bSd“o^a d r 5 x ;. M The forms in the Third Schedule or forms 

to male* rules as to prescribed as near thereto as circumstances admit shall be used in 
matters. all matters to which those forms refer. 


LEG. REP. 

1 This sub-section was added by S . 81 of 

2 These words were inserted by S. 82, ibid . 
Act XXII of 1930. 

n This proviso was added, ibid. 


Sec. 146: Amendments by Act XXII 
op 1936. — The proviso added to sub-S. (2) 
gives the trustees for debenture-holders the 
right to receive and inspect the balance- 
sheets and the auditor’s Teports. The, other 
amendment in sub-S. (1) 3a a consequential 


one. 

Sec. 148. — The word “document” is not 
defined in this Act. Under the English Act, 
S. 380, the word is defined as including 
summons, notice, order, and other legal pro- 
cess and registers. As to service of sum- 
mons in proceedings under this Act, see 12 
Boni.L.R. 730=7 I.C. 982. Service -;t a 
branch establishment of the company is not 
proper sendee under this section. JPearks 
v. Richardson, (1902) 1 K.B. 91. 
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a (2) The Central Government may alter any of the tables and forms in 
the First Schedule, so that 1 [it] does not increase the amount of fees payable to the 
registrar in the said Schedule mentioned, and may alter or add to the forms in the 
Third Schedule. 


(3) ' 2 [ c Any alteration or addition made under s fsub-section (2)] shall be 
published in the Official Gazette, and on such publication the table or form as so 
altered or the added form, as the case may be shall have effect as if enacted in this 
Act, * J but no alteration made by the Central Government in Table A in the 
First Schedule shall affect any company registered before the alteration, or 
repeal, as respects that company, any portion of that table. 

(4) In addition to the powers hereinbefore conferred by this section, the 
Central Government may make rules providing for all or any matters which by 
this Act are to be prescribed by 4 [its] authority. 

(5) ^ Every such rule shall be published in the Official Gazette, and on 
such publication shall have effect as if enacted in this Act. 

Arbitration and Compromise . 


152. (1) A company may by written agreement refer to arbitration, in 

Power far comprnies to refer accordance with the »[* *] Arbitration Act 

matters 10 arbitration. fl [i940j an existing or future difference between itself 

and any other company or person. 


LEG. REF. 

1 Thi*> %vo>d was substituted for the word 
“ho,” by A.O., 1937. 

2 Substituted by Act XXX of 1943. 

•I e e Sub-S . (2)” substituted for “Sub-Sec. 
(1)” by Act VI of 1945. 

1 Tills word was substituted for tile word 
“Ilia'* by A.O., 1937. 

5 Tim word 4 ‘ Indian ' * omitted by Act 
XXXII of 3940. 

This figure was substituted for the figure 
“3899” by S. 49 and Sell. IV of Act X 
of 3940. 


Ssc. 351 (21 (as amended uy Act XII 
o? 1 1930) . — The No I ideation of the Governor- 
General issned on 16tli January, 1937, under 

S. 151, amending Form F of the third 
schedule to the Act, differentiating between 
one class of companies and another (be., re- 
lieving banking companies from the obliga- 
tion to disclose bad debts in the balance" 
sheet) is ultra vires and invalid. The Cen- 
tral Government has no power under 151 
to alter Form F in such a way as to distin- 
guish between companies, as that involves in 
subfljnnce an alteration of S. 132 of the Act. 

T. L.Il. (1944) Bom. 302=46 Bom.L.R. 
70=A.I.E. 1944 Bom. 107 (F.B.). 

Sec. 351 (3) (as amended in 1936) — 
Scope. — Pe r Lolcur and BajadhyaTcsha , 7*7. 
— Where a Form is altered under S. 151 
(2) of the Act, and the entire Form as alter- 
ed is not published, what is published in the 
Otilcial Gazette being only the . alterations, 
there is sufficient coDiplauce with the re- 
quirements of S. 151 (3). 1944 Bom. 307 
(F.B.). 

Per Beaumont, C.J . — What has to 3>e pub- 
lished is the altered form and it is only upon 
such publication that the altered form takes 
effect as part of the Act. Publication of 
flip .alteration alone is not a sufficient com- 
pliance with the provisions of S. 151 (3). 


T.L.R. (1944) Bom. 302=A. I. E. 1944 
Bum. 107 b (F.B. ) . 

£nc. 152 : Scope and Application. — 
S. 352 is an enabling on? and it merely 
confers power on companies to refer dhs- 
pures to arbitration under the Arbitration 
Act by an agreement in writing, when this 
course is preferred. It is not obligatory on 
a company governed by the Arbitration Act, 
to make ft refprencp to arbitration out of 
Court iu the Province of Punjab, only in 
pursuance of the provisions of the Arbitra- 
*ion Act and to die au award made oh such 
reference in the Court of the District Judge 
as required by the Arbitration Act. It is 
permissible for the company, although 
governed by the Arbitration Act, to make a 
reference outside the Arbitration Act, and 
although the award on such reference is 
died in the Court of the Senior Subordinate 
Judge, the decree passed on the basis of it 
is ^erfectlr legal. 17 L. 722=1936 L. 721 
(F.B.1. '[3929 L. 246=118 1.0 . 533, not, 
approved.] S. 152 (1) enables a Company 
to refer to arbitration disputes between it 
and another person in accordance with the 
provisions of Indian Arbitration Act; and if 
it. does not wish to avail itself of the pro- 
visions of tlie Arbitration Aet, reference to 
arbitration in accordance with Sch. U, C. 
P . Code, is open to the Company. S. 162 (1 ) 
does not exclude arbitration under the C.P. 
Code. An award passed in arbitration 
under the C.P. Code, is consequently valid 
and can bo enforced by a Court though such 
Court has not been conferred juris- 
diction under the Arbitration Act. The 
words “may by written agreement re fer to 
arbitration in accordance with the Arbitra- 
tion Act, 1940 ,y in S. 152 (1) mean that if 
a Company wishes to refer to arbitration 
under the Arbitration Act, it can do so by 
written agreement; this carries with it the 
implication that reference to arbitration 
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(3) Companies, parties to the arbitration, may delegate to the arbitrator 
power to settle any terms or to determine any matter capable of being lawfully 
settled or determined by the companies themselves, or by their directors or other 
managing body. 

(3) The provisions of the *[* *] Arbitration Act, *[1940] 

*[* * * * * *] 
shall apply to all arbitrations between companies and persons in pursuance of this 
Act. 


LEG-. BEE. 

tThp word { e Indian ’ * omitted by Act 
XXXII of 1940. 

2 This figure was substituted for the 
figure “1899” by S. 49 and Sell. IV of 
Act X of 1940. 

3 The words c e other than those restricting 
the application of the Act in respect of the 
subject-matter of the arbitration” were 
omitted by ibid. 


under the C.P. Code, is still open to it, if it 
does not wish to avail itself of the provi- 
sions of the Arbitration Act- 56 L. W. 
637= A. I. B. 1944 Mad. 95= (1943) 2 M. 

L. J. 489. It is not obligatory # that any 
.references to arbitration, to which a limited 
•company is a party should be made under 
the Arbitration Aet. 190 I.C. 146=1910 
Lah. 97. After tie enactment of the 
Indian Companies Act (1913) and before 
the Indian Arbitration Act (1940) came 
into force, a company could only enter into 
an arbitration under the provisions of the 
Arbitration Act (1889) and consequently 
companies were ontside the scope of Sche- 
dule II to the Code of Civil Procedure. I. 
L.R. (1944) Mad. 385=1944 Comp. C. 95 
=57 L.W. 221=A.I.R. 1944 Mad. 308= 
(1944) 1 M.L.J. 290 (F.B.). S. 152 only 
empowers a company to refer to arbitration 
an existing difference between itself and 
any other company or persons. But a share- 
holder of a company has no such right 
against the company. Apart from the Arti- 
cles of Association of the company, a share- 
holder has no power to compel a submission 
to arbitration of a dispute arising out of the 
affairs of the company. 45 L. TV. 405 
=1937 M. 405. The section applies to those 
oases only in which a Joint Stock Company 
by written agreement refers to arbitration in 
accordance with the provisions of Llie Arbit- 
ration Act, any dispute between itself and 
any other company or person. In a en&e 
where the reference to arbitration is not bv 
written ageoment of the parties, but is made 
by the Court in a pending suit, the arbitra- 
tor has to submit his report to the Court 
which has to pass judgment in the suit in ac- 
cordance with the terms of the award or pabs 
such other order in accordance with law as 
it thought fit. A decree on such award is 
open to appeal in the ordinary course. Such 
a case does not come under S. 152. 1936 

L. 257=163 I.C. 339. Th e scope of S. 152 
is that, the provisions of Ss. 3 to 22 of (he 
Old Arbitration Act would apply, where one 


or both the parties to arbitration are compa- 
nies registered under the Companies Act, by 
force and effect of the Companies Act itself, 
irrespective of the provisions of S. 2 of the 
Arbit, ration Act; that is to say, the said Act 
would apply in a case falling within the 
scope of the Act even when the locus of 
the subject-matter was outside a Presidency 
town, provided one of the parties or both 
of them were companies registered under 
the Companies Act. As the old Arbitration 
Aet lias no application to arbitration with 
the intervention of Court. S. 152 does not 
require the procedure laid down in the said 
Act. to be followed in the case of such arbit- 
ration even if a company is a party to it- 
1941 Cal. 127=1. L.R. (1940) 2 Cal. 237 
=44 C.W.N. 828. (See now the present 
Arbitration Act X of 1940). See also the 
following cases under the old Act. 14 L. 
249=1933 L. 44 [overrulvn.fi 32 P.L.R. 444 
=132 I.C. 379=1931 L. 555]; 13 Pat-L.T. 
169=136 I.C. 445=1933 P. 49; 14 L.W. 
249. A company under the Companies Act 
stands in the Punjab on no different footing 
than a private individual governed by 
Punjab Act I of 1911. Therefore if an 
agreement between the parties of which one 
is a company makes no specific reference to 
the Arbitration Act, the Arbitration Act will 
not apply to the arbitration agreement be- 
tween the parties. 1938 Lah. 827. (Case 
under the old Act.) The word ‘may* after 
ihe words *a company 9 in the beginning of 
S. 152 does not go with the sentence 4 in 
accordance with the Indian Arbitration Aet, 
1899,’ bub with the words ‘refer to arbitra- 
tion. 9 Again the existence of the words ‘in 
accordance with the Indian Arbitration Act, 
1809, 7 in Cl. (1) of S. 152 is an indication 
lliat the Legislature considered it to be do 
ricnienr that every reference by a limited 
liability company to arbitration should be 
in accordance with the Arbitration Act, 
Cl. (3) is conclusive on the point that the 
provisions of the Arbitration Act only apply 
to arbitrations to which a limited liability 
company is a party. Limited liability com- 
panies cannot refer to arbitration indepen- 
dently of this provision of the law and 
Rch. IT, C. P. Code, has no application. 
Tim Arbitration Act alone applies to all 
references to arbitration made by limited 
liability companies and hence the award is 
executable by the District Judge only and 
not by the Sub- Judge. (3934 Pesh. 107, 
Foil.) * 177 I.C. 659=1938 Pesh. 54. The 
concluding words of S. 152 (3) “in pursu- 
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153. (0 Where a compromise or arrangement is proposed between a com- 

. , pany and its creditors or any class of them, or between 

crSuore ^d C m”mbe““ e company and its members or any class of them, 

the Court may, on the application m a summary way 
of the company or of any creditor or member of the company or, in the case of a 
company being wound up, of the liquidator order a meeting of the creditors or 
class of creditors, or of the members of the company or dass of members, as the 
case may be, to be called, held and conducted in such manner as the Court directs. 


mice of this Act 55 mean that tho provisions 
of the Arbitration Act, except S. 2 thereof, 
would apply to all arbitrations in which 
one or both the parties are companies 
irrespective of the lo.cns of the subject- 
matter by (he force and effect of the Com- 
panies Act , and the procedure provided for 
in the Arbitration Act for extending its field 
of operation would not have to be followed 
in sueli eases. On this interpretation of 
S. 153 (3), Ss. 3 and 4 (a) of the Arbit- 
ration Act would apply to all arbitration in 
whieli a company is a party. The Court 
in which the award will have to be filed 
must be either the High CouTt or the Court 
of the District Judge, as the case may be. 
I.L.B. (1940) 1 Cal. 358=44 C.W.N. 285 
=1940 Cal. 220. The power to refer cannot 
be exercised by the liquidator. Thus 
although a living company is allowed to 
refer matters in difference to arbitration, 
in a particular way, an official liquidator 
may not, he allowed to do so. 50 A. 867 
=26 A.D.J. 810. An agreement as to sub- 
mission to arbitration, though not under 
seal, is valid. 37 A. 273=13 A.L.J. 312. 

Sec. 153: A^iendhents by Act XXII of 
1936. — The amendment in sub-sec. (6> 
simplifies the determination of the meaning 
of 'creditors of the same class’ in view of 
the judicial uncertainty that has manifested 
itself on this point. The present sub- 
Ss. (3), (4), (5) and (7) introduce sub- 
Ss. (3) and (4) of S. 153 of the English 
Act and also specifically provide for appeals 
from orders made under this section. In 
cases where schemes of arrangements were 
proposed because of financial difficulties, h 
was very often found that on the initiation 
of the proceedings under this section obstruc- 
tive creditors and contributories imme- 
diately began to file suits or apply for attach- 
ment before judment or apply for the com- 
pulsory winding up of the company, and 
thereby render the application for the 
arrangement practically infractions. Under 
the law as it stood previously, the Court 
was powerless to grant any interim protec- 
tion against such proceedings, and the 
natural consequence was that the company 
was frequently obliged to submit to most 
extortionate terms in order to obtain the 
withdrawal of such proceedings. It was to 
dbviate this difficulty that sub-8. (5) has 
been inserted. 

Scope of the Section. — This section makes 
provision not merely for a scheme for the 
resuscitation or re-organising of companies, 
.but it also provides for a scheme of arrange- 


ment., which provides an alternative mode of 
liquidation winch the law allows the statu- 
tory majority of creditors to substitute for 
winding-up, whether voluntary or under the 
Court- So, the failure of a scheme for 
resuscitation of a company is not by itself 
sufficient to justify a winding-up order being 
made, us it cannot be said that because the 
scheme has failed in this important parti- 
cular it has failed in its entirety, leaving 
open to the Court only the simple course of 
ordering a compulsory liquidation. 16 Bah. 
1029=158 I.C. 816=1935 L. 779. A 
scheme of merger of several companies 
under which a company should transfer its 
business and undertaking to the new com- 
bined ot merger company, which involves 
a re-organization of capital altering rights 
conferred by Ike memorandum of association 
and re-organizing the rights of different 
classes of shareholders and which provides 
for a distribution of the assets of th® com- 
pany among the different classes of share- 
holders should the company be wound up 
afteT the merger, is one which may be 
sanctioned by the Court under S. 153 of th e 
Act. An application for sanction of such a 
scheme is maintainable and the Court has 
.-jurisdiction to consider it, and see if it is 
fair and reasonable, even though the scheme 
may involve winding-up. But the Court 
may, in the exercise of its discretion, impose 
certain conditions npon the company before 
sanctioning it, i-e-, it may ask the company 
to make some provision for the dissentients. 
Such a provision is not, however, a sine qua 
non to sanctioning a scheme if it is reason- 
able and fair. 39 Bom. D. B. 675=1937 
Bom. 423. Even after an order for winding- 
up a company has been made, a creditor or 
a. member of the company can move the 
Court under S. 158. The liquidator has 
also Ike tight to make an application under 
S. 153 but he has not got the exclusive right 
to do so. It was not the intention of the 
Legislature to deprive the creditors or mem- 
bers of the right once an order for winding- 
up is made and place them at the mercy of 
the liquidator who may or may not choose 
to move in the matter. 1938 M.W.N. 1313 
=1939 Mad. 318. S. 153 does not make 
it obligatory either npon the Court or the 
company to serve a notice of the creditors’ 
meeting on each and every creditor of the 
company, and a decision arrived at by the 
creditors and the company in the absence of 
any individual creditor is not, therefore, 
invalid. 39 P.L.B. 230=1937 L. 442. Th* 
unsecured creditors of a company who have 
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obtained decrees and the unsecured creditors 
who have not obtained decrees do not consti- 
tute different classes of creditors, and a 
scheme of composition passed and sanctioned 
under the provisions of the Companies Act 
hinds all the creditors of the company in- 
cluding judgment-creditors. 39 P. L. R. 
230=1637 L. 442. A scheme of arrange- 
ment sanctioned by the Court binds not only 
the creditors favouring the scheme but also 
the dissentient minority 41 A. 566; 163 

T.C. 119=1934 L. 515; 40 C.W.N. 551. 
Where after a scheme of composition has 
been passed by the creditors at a meeting the 
holder oc a decree against the company 
applies to the High Court contending that 
the scheme is not binding on him, but the 
High Court decides that he is bound by the 
scheme, the decree-holder cannot be per- 
mitted to nullify that decision by getting bid 
decree transferred to a mofussil Court and 
attempting to execute it against the sisscis 
of the company. If the decree-holder 
attempts to start execution the High Court 
has power to stop the execution proceedings 
and will issue an injunction to restrain him 
from further proceeding with the execution 
of the decree, so long as the scheme is in 
operation. 40 C. W. N. 551. Powers of 
the Court under S. 153 are strictly limited. 
'The Court may either sanction or refuse to 
sanction a scheme approved by the company 
and its creditors or members. The Gour'fc 
has no power upon an application to alter 
the scheme which has been sanctioned by 
the Court and agreed to at a meeting under 
S. 153 without giving parties to the agree- 
ment an. opportunity of considering the 
scheme in the way the CouTt proposes. 
I.L.R. (1937) 1 C. 368=1937 C. 124. 

I(. is not right to summon a joint meeting 
of the creditors and all policy-holders of an. 
insurance company as they have different 
interests. I.L.R. (1942) 2 Cal. 85=46 C. 
W.N. 441=A.I.R. 1942 Cal. 578. 

Construction of Section. — The plain 
language of S. 153 is applicable both to a 
going company and to the case of company 
in liquidation ; a compromise or arrangement 
can therefore be availed of both in the case 
of a company which is a going concern and 
also in the case of a company which is in 
the course of being wound up. It cannot 
therefore be contended that an application 
under the section cannot be made before an 
order for winding up is made. 1939 M. 58; 
1939 Mad. 318. See also 1937 Bom. 423. 
This section enables the majority of a class 
of creditors to bind the minority and it 
exorcises a most formidable compulsion, upon 
dissentient or would be dissentient creditors; 
and it, therefore, requires to be construed 
with great care, so as not to place in the 
hands of some of the creditors the means 
and opportunity of forcing dissentients to 
•do that which it is unreasonable to require 
them to do or of making a mere jest of the 
interests of the minority. 28 S.L.R. 213 
=149 I.C. 15=1934 S. 54. A petition was 


presented by the Directors of a Bank under 
8. 153 asking the Court to refer a scheme, 
which they had prepared, to the share- 
holders and creditors for their considera- 
tion, but a winding up petition was filed 
subsequently by some of the creditors. Held, 
there w^s no bar to tbe hearing of the 
winding up petition, though the scheme was 
not placed before the shareholders and the 
creditors by the Court as praved for. 48 
L.W. 648= (1938) 2 M.L.J. 832. 

Sanction of Court. — The fact that the 
shareholders and creditors of a company 
liavo approved of a scheme of compromise 
or aiTanement as contemplated by S. 153 
ot the Indian Companies Act does not mean 
that the Court is bound to accept the scheme. 
It is the duty of the Court to examine the 
proposals and deeide whether they are fair 
and reasonable. That the shareholders and 
creditors have approved of a scheme will of 
course carry weight, but there may be more 
important considerations. Where the reso- 
lution approving of a scheme is shown to 
have been passed as a result of misleading 
statements contained in a letter written by 
one of the creditors of the company who 
was also a director thereof, and circulated 
to all the shareholders and creditors before 
the meeting, where the company is hopelessly 
insolvent and the scheme confers no 
apparent benefit on any one and in fact 
ignores creditors who are not depositors, and 
the scheme is itself not a feasible one, and 
where besides there arc also allegations of 
unlawful and unauthorised acts on the part 
of the company’s officials, justice demands 
that the resolutions approving of the schema 
passed at the meeting of the shareholders 
and creditors should be disregarded. 51 L. 
W. 639=1940 Mad. 621. See also 1937 
Bom. 423. A mere agreement on the part 
of the members or shareholders is not 
enough for the acceptance of the scheme - 
It is ultimately for the Court cither to 
sanction it or not to sanction it. 1930 A. 
L.J. 305=1930 A. 330. It, will be without 
effect if the sanction of the Court is refused; 
although when given, the agreement takes 
effect not from the date of the saneliou hut 
from the date when it is made- 46 I. A. 
135=36 M.L.J. 562=50 I.C. 429 (P.O.); 
106 P.W.R. 1916=40 IC. 904; 41 A. 56C; 
32 I.C. 451=18 O.C. 272. See also 41 C. 
*VT.2ST. 1272=65 C.L.J. 503. What the Court 
has to do on an application for sanctioning 
a scheme is to see first of all that the provi- 
sions of tile Act have been complied with; 
and, secondly that the majority have been 
acting bona fide. It must also see whether 
the scheme is a reasonable one or whether 
there is any reasonable objection to it. 39 
Bom.L.R. 675=3937 Bom. 423. See also 
1940 Mad. 621. The function of the Court 
is not to simply register the resolution eome 
to by the creditors or the shareholders as 
the case may be. It is the duty of the 
Court to satisfy itself that the meeting was 
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duly held and conducted, that the compro- 
mise was a real compromise, that it was 
accepted by a competent majority, that 
the majority was acting in good faith and 
for the common advantage of the whole 
class, and that what they did was reasonably- 
prudent and proper. 28 S.L.R. 213=145) 
T.C. 51=1934 S. 54; 30 Bom.L.B. 197= 
108 I.O. 465=1928 B. 80; 1933 L. 51=140 
I.C. 12S. If the Court finds it otherwise, 
it will refuse its sanction. It is not the 
function of the Court to substitute its own 
scheme suo motu for the scheme presented 
lo it for sanction. If the Court finds that 
.some radical amendment ought lo be effected 
in the scheme ns presented, it is the duty of 
Ihp Court to reject the scheme. 61 C. 913 
=38 C.W.N. 920=1934 C. S16; 10 B. 43S 
=140 T.C. 133=1932 B. 154; 57 M.L.J 
033=1929 P.C. 256 (P.C A. A Court will 
not giro sanction to a scheme which wiU 
have the effect of enabling a ban £ or ot>rr 
company, which is, to all intents and pur- 
poses’, insolvent, lo continue carrying on 
business and attract deposits which in all 
probability will go file way of the former 
deposits. These principles are lo h© adheiel 
lo in dealing with applications to sanction 
schemas of composition and aiTongemeni 
intended to keep sinking banking companies 
afloat, whose assets consist, principally of 
monies lent out on mortgage 1 ?, simple bonus, 
uroniissory notes, decrees of Court and im- 
movable property, but no cash. 63 C. 99 . 

SOHEMjB sanctioned by Coijet — S imsE- 

OVEXT MODIFICATION POWER OF COURT. 

Under 8. 153 of the Companies Act, the 

Court may order a meeting to be held to 
consider a scheme of arrangement, and mav 
grant or withhold sanction of such scheme. 
Tf a scheme has been sanctioned by (he 
Court, it has no power to subsequently 
modify or alter or expunge any part of it 
without the consent of those who have 
agreed to it. 41 C.W.N. 599=1937 Cal. 
667. Where one Judge has sanctioned a 
scheme it is not within the power of another 
Judge exercising equal jurisdiction to 
declare in effect that the order sanctioning 
ilie scheme is to the extent. . that it affeei.s 
a particular person, a nullity. 1937 Cal. 
401 . Where a scheme is passed by a meet- 
ing properly called and competent to approve 
it, the Court cannot either ah the time of 
sanction or at any time thereafter, alter the 
terms of the scheme without consulting those 
who agreed to it and without their sanction. 
Therefore the Court has no power, either 
at the time of sanction or at any time there- 
after, to expunge any part of the scheme or 
to modify it in any way without consulting 
those who passed it originally and without 
obtaining their consent. All that the Court 
can do is to refuse to sanction the scheme 
or possibly to withdraw the sanction which 
has idready been given. 1987 Cal. 401. 
Upon confirmation by the Court of a scheme 
of arrangement, that scheme becomes by- 
virtue of S. 153 binding upon the creditors, 
C. C. M.— 190 


the shareholders aud the company. Its 
terms can thereafter only be varied by order 
°f the Court after ilie variation had been 
approved at meetings of the creditors and 
shareholders and it is not possible for the 
company or its directors or shareholder 
whether by resolution or ratification or 
olbpyrrq Ss a i ter 1 | J0 seliome . Nor is it 
possible for the company or its directors to 
vary the scheme under (he guise of a com- 
promise with a shareholder, as no variation 
or departure from that scheme can be vali- 
dated by mere acqni^scoiice of the share- 
holders or fhp creditors. 1938 P.C. 284 
^r.L.B. 0939' Lrb . 1 = (1C39> 1 M.L.J. 
08fP.f\). 

^Ifaxino of Terris. — ( i) ‘•Com promise 
or firntnrtt menf'j — TI 10 more fact that "ear 
a tier year the company, by appropriate 
moans, as laid down in Ilie memorandum, 
varies the rights of different, classes of shares 
ceniior, tantamount lo a compromise or 
arrangement between the company and its 
members. 57 A. 810=1935 A.D.J. 527™ 

3 50 T.C. 1088=1935 A. 310. The word 
e arrangement ’ used in this section is in the 
sense of -something analogous to a compro- 
mise; and in any arrangement which can 
fairly be called a compromise or bo con- 
sidered as analogous to n compromise, there 
must bo both ‘give’ and e take 9 on both side**. 
28 S.D.B. 213=149 I.C. 51=1934 S. 54. 

( ii ) Creditors . — This word includes all 
persons having any pecuniary claim against 
the company whether actual or contingent, 
nrpspnt or future. Bo Midland Coal Co., 
(1895) 1 Oh. 267. It includes also deben- 
ture-holders and other secured •creditors. 
Be Empire Min hip Co. 9 (1890) 44 Ch.D. 
402. As between a decree-holder and an 
unsecured creditor, their interests are not so 
dissimilar as to make it necessary to place 
them in different classes. Where a notice 
of a meeting to approve a- scheme of arrange- 
ment between the company and its unsecured 
'wedbors is issued to its unsecured creditors 
the decree-holder who is also an unsecured 
creditor of the company is prima facie bound 
bv such notice- 172 I.C. 717=1937 Cal. 
401 . 

(in') Company . — Where the directors of 
a company are authorised to manage the. 
business and exercise all powers, a proposal 
by the Board of Directors made under this 
seel ion in the name of the company, is valid 
and proper. 28 S.L.B. 213=149 I.C. 51 
=1934 S. 54. 

(ir) ‘Class’.—' This word must be con- 
fined to those persons whose rights are nor 
so dissimilar as to make it impossible for 
them to sonsult together with a vie*w to 
their common interest. Matured and t* 31- 
matured policy holders of an insurance com- 
pany belong to different classes, and » mem- 
ber holding a matured policy is entitled to- 
dissent and cannot be bond by resolution 
passed at a meeting of all the policy holders 
including both the matured and unmatured 
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•class. 28 S.L.B. 213=149 I.O. 51=1931 
S. 54. So also, Lolders of shares partly 
paid and holders of shares with toe 
uncalled balance paid in advance of calls and 
carrying interest, constitute different classes 
from holders of fully paid-up shares. Tfc 
United Provident Assurance Co. v. Dadd, 
(1910) 2 Oh. 477. But an unsecured credi- 
tor of a company who is also a decree-holder 
is not entitled to be regarded as belonging 
1o a defined and distinct class of persons as 
opposed to an unsecured creditor who has 
not got a decree- Consequently they are not 
entitled to execute thei** decrees after the 
seheme has been sanctioned and passed. 39 
O/W.N. 1198=160 I.O. 407=1936 0. 12; 
39 C/W.N. 1199=62 C.L.J. 310=1935 O. 
977; 39 C.W.N. 875. But it was held in 
38 C.W.1ST. 1171=155 I.O. 811=1935 C. 
.117; and in 156 I.C. 590=1935 C. 398=40 
C.W.N. 1104; 40 C.W.N. 580=1930 C. 

362, that a depositor in a company who had 
obtained a decree against the company 
before the scheme was embarked npon, be- 
longed to a different class from the deposi- 
tors who had not obtained decrees. But 
note that the Act has since been amended 
and there will no longer be any distinction 
between unsecured creditors who have 
obtained decrees and those who hav* not 
obtained decrees and those who have not 
section . See also I.L.R. (1937) 1 C. 368= 
1937 O. 124. 

Sec. 153 before 1936 Amendment. — 
Under the law as it was prior to the Com- 
panies Amendment Act, 1936, a depositor 
who has obtained a decree and one who has 
not obtained a decree cannot be regarded as 
beloging to the same class of creditors for 
Ihe iDurpose of S- 153 and accordingly a 
notice sent to- such a decree-holder directing 
liim to attend a meeting of the depositors 
for the purpose of considering a scheme is 
not binding on him, as equally as he is not 
bound by anything which is decided at such 
meeting. But a depositor who has merely 
filed a suit and has not obtained a decree on 
tlie date of the meeting of the creditors at 
which a scheme is agreed to by them, is in 
the same class of creditors as all the rest 
of the depositor, who have not filed suits, 
although be obtains a decree before the date 
on which the Court sanctions the scheme. 
Such a depositor is entitled to receive notice 
of the meeting of the creditors and to 
attend it, and if he does not choose to attend, 
he is bound by the scheme passed by the 
majority of his fellow depositors. The 
sanction of the scheme by Court has a 
retrospective effect, and the scheme, there- 
fore, operates not from the date on which 
the sanction is given but from the date on 
which it is agreed to by the creditors, namely, 
the date of the meetings. The fact that in 
the suit filed up the depositor, the company 
filed a written statement subsequent to the 
passing of the scheme by the creditors 
admitting their liability and asking for time 
■within which to pay does not preclude them 


from resisting execution of the decree. 41 
C.W.N. 1272=65 O.L.J. 503. See also 
42 C.W.3ST. 610; 40 C.W.N. 1104; 1937 
Cal. 369; 1938 Cal. 337=I.Ii.R. (1938; 2 
Cal. 30. In view of the fact that it is 
impracticable to try and ascertain the true or 
real value of the policies of an Insurance 
Company, the nominal value of the policies 
must be accepted for the purpose of ascer- 
taining majorities at meetings held to 
approve or disapprove of a scheme of com- 
promise under S. 153. 45 C.W.N. 979. 

Meetings ordered by Court. — The meet- 
ings ordered by the Court are subject to the 
direction of the Court. But when the Court 
has given no express direction, the meetings 
have to be conducted in accordance with 
the directions contained in th6 Articles of 
Association, as far as may be possible. 30 
Bom.L.R. 197=108 I.C. 465=1928 B. 50. 
Before ordering a meetiug of the class of 
creditors with whom it iB proposed to make 
an arrangement it is not necessary that the 
Court should first have issued notices.' A 
certificate from the Chairman of the meet- 
ing that notice of application and of meet- 
ing ordered, had been issued and acknow- 
ledged by the depositors, may be relied on 
for the fact that the provisions of the law 
have been duly complied with. 28 S.L.R. 
213=149 I.C. 51=1934 S. 54. The Court 
has to exercise its discretion in making an 
order under S. 153 of the Companies Act. 
There is a distinction between making an 
order under S. 153 (1) and an order under 
S . 353 (2) when the scheme comes before 
the Court for sanction after the approval 
of the majority of the Court. It is very 
essential that any scheme put forward before 
the general body of creditors must as for 
as possible be based upon correct informa- 
tion; and any scheme which is approved 
must prima facie appear to be based on 
correct information and date. But that 
does not mean that an application under 
S. 153 to call a meeting of the creditors to 
consider a proposed scheme should be 
rejected merely because the same is not 
based on correct information as to the 
affairs of the company. The Court can 
call for a report giving a fair idea of the 
affairs of the company and on that informa- 
tion the scheme as adumbrated ot with the 
necessary amendments can be circulated 
along with the report. A Court ought not 
to decline to order a meeting of the credi- 
lors unless the proposals are illegal as 
being in contravention of the Companies Act 
or incapable of modification in view of 
ascertained facts. 1939 Gomp.C. 14=1938 
M.W.N. 1313=1939 Mad. 318. It is not 
enough to hold 0 single meeting of all diffe- 
rent classes of creditors in general, and any 
scheme of arrangement approved at such 
a meeting ought not to be sanctioned by the 
Court. 39 C.W.3T. 690. The expression 
“a meeting of creditors or class of creditor” 
in S. 153 (1) of the Companies Act should 
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be interpreted as comprising all creditors of 
tlie company whether in British India or 
outside. There is nothing to preclude the 
Courts from directing a meeting of all such 
creditors. The question of principal liqui- 
dation or ancillary liquidation does not 
matter. 3938 M.W.N. 1313=1939 Mad. 
31S. Where afu,r the issue of a notice of 
a meeting to frame a scheme under S. 353 
on the general body of creditors of a com- 
pany, one of them assigns his interest to a 
debtor of the company after the receipt of 
the notice and before the date of the meet- 
ing, the assignee is bound by the scheme 
adopted at the meeting and sanctioned by the 
Court. He cannot contend that he belongs 
to a class of “debtor creditor 1 3 and is Ihere- 
fore different from the class of creditors 
who formed the meeting and agreed to the 
scheme. 43 G.W.N. 1181=193 9 Comp. 
C. 247. 

Scheme sanctioned by Court — If can be 

•CHALLENGED IN EXECUTION PROCEEDING. — 
Tlie executing Court cannot modify, alter or 
amend the scheme which definitely includes 
the depositors who had obtained decrees, 
and which has been sanctioned under S. 353. 
If there are circumstances to justify any 
modification or alteration or amendment of 
the scheme by excluding the depoistors who 
had obtained decrees, the remedy is to go to 
the Court, which sanctioned ilie scheme. An 
order sanctioning the scheme cannot be 
challenged collaterally in the executing 
Court as without jurisdiction either on the 
ground that no notice of the meeting was 
served upon the depositor who had obtained 
a decree in the proceedings under S. 153 of 
the Act, or on the ground that in the said 
proceeding the Court did nor, order that the 
meetings of the different classes of depo- 
sitors should be held separtefcly. Such 
objections to the order do nofc touch the 
question of the existence of the jurisdiction 
but relate only to the illegal or irregular 
exercise of the jurisdiction. So long as the 
order stands, it continues to he binding upon 
the party whom it purports to bind. 41 C. 
V r .N. 406=1937 C. 211. A scheme of 
fvmngement which is sanctioned by the 
Court under S. 153 has the force of a judi- 
cial pronouncement. "Where in execution 
of a decree obtained against a loan company 
by one of its depositors, the sanctioned 
scheme is set, up as a bar by the company, 
the executing Court cannot go behind the 
sanction unless it is shown that the order 
giving the sanction was without jurisdiction. 
When the matter comes before the executing 
Court, it is not open to the decree-holder to 
nr.Te against the sanctioned scheme that there 
was any defect in the procedure or that 
there was no meeting of the particular class 
of creditors to which he belongs. Such 
defects, if any, do not take away the founda- 
tion of the authority of the Court in granting 
sanction under S. 153 and they are at the 
most irregularities and do not render the 


sanctioned scheme a nullity in the eye of the 
law. The order of the High Court unless 
set aside or modified is binding on the decree- 
holder and on person who seeks to execute 
Ms decree and is one which the executing 
Court has to obey. I.L.R. (1938) 2 Cal. 
30=1938 Cal. 337. See also I.L.R. (1937) 

1 C. 781=41 C.W.H. 952=1937 C. 517. 

Tote by Proxy. — The Court has jurisdic- 
tion under this section to settle tlie terms 
and form of the instrument of proxy to bo 
used at the meeting. Any rule framed by 
tlie High Court under S. 246 of the Act, 
purported to fetter or restrict the jurisdic- 
tion of the Court in respect of this matter 
is vlira vires and not operative. 30 R. 438 
=140 I.O. 133=1932 R. 154. Where th (J 
Court lias specifically directed tlini the de- 
cision of the chairman as to the admissibility 
of any proxy shall be final for the purpose 
of the meeting, the scrutineers appointed 
by the Court to assist Ihe chairman, have no 
right to decide whether any proxy was good 
or bad, or to file any petition into Court for 
directions as to the validity of certain 
proxies used. 10 R. 189=137 I.C. 444= 
1932 R. 96. A vote given by an exeeutor of 
a deceased member must be disallowed and 
it, is not possible to distinguish the case of 
liquidator or receiver. 30 Bom.L.R. 197 
=308 I.C. 4G5=1928 B. 80. 

Jurisdiction — Ss. 153, 270 and 271. — 3. 
153 confers jurisdiction on the High Court to 
deal with a. scheme, but- how the scheme 
when sanctioned can be rendered effective 
and operative on the company in question as 
si. whole does not affect the j urisdiction of 
the Court to deal with it. 1938 M.W.Jtf. 
3313=1939 Mad. 31S. The High Court has 
jurisdiction to enter lain an application under 
3. 353, at the instance of a creditor or a 
member of a foreign company. A Bank 
incorporated outside British India and 
having its registered office outside British 
India is a foreign company, but it would be 
an unregistered company witbin the meaning 
of 8s. 270 and 271 of the Aet and therefore 
liable to be wound up under the Act- The 
expression “ Court . 1 9 in the case of an un- 
registered company including a foreign 
company would mean “the Court in which 
the said company is liable 10 be wound up,“ 
and under S. 271, the High Court is Ihe 
Court in which a foreign company is liable 
to be wound up. A Bank which has its 
central office in British India, which is the 
centre of adfinistmtive control, is subject 
to the jurisdiction of the High Court in that 
part of British India though its registered 
office and place of incorporation may be 
out side British India. 183 I.C. 353=1938 
M.W.N. 1313=1939 Mad. 318. There is 
no warrant for liolling that because an order 
for winding up a foreign company has been 
made by the Court of the place which is the 
registered office of the company a British 
Indian Court has no jurisdiction to entertain 
an application under S. 153. S. 271 of the 
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(2) If a majority in number representing three-fourths in value of the creditors- 
or class of creditors, or members or class of members, as the case may be, present 
either in person or by proxy at the meeting, agree to any compromise or arrange- 
ment, the compromise or arrangement shall, if sanctioned by the Court, be binding 
on all the creditors or the class of creditors, or on all the members or class of members, 
as the case may be, and also on the company, or, in the case of a company in the 
course of being wound up, on the liquidator and contributories of the company. 

*[(3) An order made under sub-section (2) shall have no effect until a 
certified copy of the order has been filed with the registrar, and a copy of every 
such order shall be annexed to every copy of the memorandum of the company 
issued after the order has been made, or in the case of a company not having a 
memorandum, of every copy so issued of the instrument constituting or defining 
the constitution of the company.] 

*[(4) If a company makes default in complying with sub-section (3) the 
company and every officer of the company who is knowingly and wilfully in default 
shall be liable to a fine not exceeding ten rupees for each copy in respect of which 
default is made,] 

*[(5) The Court may, at any time after an application has been made 
to it under this section, stay the commencement or continuation of any suit or 
proceeding against a company on such terms as it thinks fit and proper until the 
application is finally disposed of.] 

i-a[(6) In this section the expression “ company ” means any company 
liable to be wound up under this Act and the expression “arrangement" includes 
a re-organisation of the share capital of the company by the consolidation of 
shares or different classes or by the division of shares into shares of different 
classes or by both those methods, 3 [and for the purposes of this section unsecured 
creditors who may have filed suits or obtained decrees shall be deemed to be of 
the same class as other unsecured creditors.] (Substituted by Act XVII of 1942). 

4 [(7) An appeal shall lie from any order made by the Court exercising 
original jurisdiction under this section to the authority authorised to hear appeal 
from the decisions of the Court.] 

LEG. REF. which occurred also in the Act as it stood 

1 This Hull-section was insetted "by S. 83 before amendment. Consequently even do- 

©f Ad. XXXI of 1936. positors who obtained decrees against a Bank 

2 The original sub-S . (3) was re-numbered before the addition of the sub-section do not 

(O') by Lbkl, constitute a separate class from ordinary 

a These words were added by ibid. depositors and it is not necessary that there 

4 This sub-section was added by 8. 83 of should be a separate meeting of such cTedi- 
Aot XXII of 1930. tors before a scheme settled by the ordinary 

depositors can be sanctioned by the Court,. 

Aei t on the other hand, negatives such a 75 C.L.J. 203=1942 Comp.C. 110=46 0. 

theory. Under S. 271, it is loft to the dis- W.N. 034=A.I.R. 1942 Cal. 442. 

cretion of the Court whether it would wind S. 153 (7). — Where the Court sanctions 
up the company in spite of a similar order a scheme of reconstruction of an Insurance 

having been passed in some other Courts. Company by its dissolution and creation of a 

There is uofhing to oblige the Court, to pass new Insurance Company involving the trans- 

an order of winding up. The desire to fer of the money deposited by the dissolved 

assist in the main liquidation — the desire to company under S . 7 of the "insurance Act 

act as ancillary to the Court where the main (a property within the meaning of 8 . 153 

liquidation is going on — will not ever make. (a) (1) (a) of the Companies Act) and the 

Ibp Court, give up the forensic rules which reduction of contracts of insurance, it does so 

govern Iho conduct of its own liquidation. under 8. 153 of the Companies Act as the 

The underlying principle is one of co- jurisdiction of the Court under that section 

operation based on the essential principles of to sanction such scheme lias not been in any 

.justice and equity. 183 I.C. 353=1938 M. way affected by any provision of the Insur- 

W.X. 1313=1939 Mad. 318. nnce Act though in the exercise of this juris- 

S. 153 (6): Retrospective operation. — diction the Court is to keep in view the 

The Legislature caunot be said to have alter- provisions of 8 . 8 , 8 . 36 and 8 . 61 of the 

ed tlto existing law by the addition of sub-S. Insurance Act. Consequently an order sane- 

(6) to 8. 153 by amending Act XXII of tioning a scheme of reconstruction of an In- 

1936. The object of the added clause is surance Company is an order under S. 153 

merely to explain the meaning of the ex- Tead with 8 . 153-A and is appeakible under- 

presjdon 1 'creditors of the same class 99 S. 153(7). The Governor-General in Coun- 
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1 [ I 53 “-^* (*) Where an application is made to the Court under section 153 

Provisions for facilitating f° r the sanctioning of a compromise or arrangement 
.arrangements and compro- proposed between a company and any such persons 
miscs ' as are mentioned in that section, and it is shown to 

the Court that the compromise or arrangement has been proposed for the purposes 
of or in connection with a scheme for the reconstruction of any company or companies 
or the amalgamation of any two or more companies, and that under die scheme the 
whole or any part of the undertaking or the property of any company concerned 
in the scheme (in this section referred to as a transferor company 3 ) is to be transferred 
to another company (in this section referred to as ‘ the transferee company ’), the 
Court may, either by the order sanctioning the compromise or arrangement or by 
any subsequent order, make provision for all or any of the following matters : — 

(<z) the transfer to the transferee company of the whole or any part of the 
undertaking and of the property or liabilities of any transferor company ; 

( b ) the allotting or appropriation by the transferee company of any shares, 
debentures, policies, or other like interests in that company which under the compro- 
mise or arrangement are to be allotted or appropriated by that company to or for 
any person ; 

(c) the continuation by or against the transferee company of any legal 
proceedings pending by or against any transferor company ; 

(d) the dissolution, without winding up, of any transferor company ; 

(e) the provision to be made for any persons who, within such time and in 
such manner as the Court directs, dissent from the compromise or arrangement ; 

(f) such incidental, consequential and supplemental matters as are necessary 
to secure that the reconstruction or amalgamation shall be fully and effectively 
carried out. 

(2) Where an order under this section provides for the transfer of property 
■or liabilities, that property shall, by virtue of the order, be transferred to and vest 
in, and those liabilities shall, by virtue of the order, be transferred to and become 
the liabilities of, the transferee company, and in the case of any property, if the 
order so directs, freed from any charge which is by virtue of the compromise or 
arrnanement to cease to have effect. 

(3) Where an order is made under this section, every company in relation 
to which the order is made shall cause a certified copy thereof, to be delivered 


LEG. BEF. 

1 This section was inserted by S. 8£ of Act 
XXII of 1936. 

oil, although he was not a party to the pro- 
ceedings in the trial Court, is entitled to 
appeal against the order. So also the Sup- 
erintendent of Insurance- I.L.R. (1942) 2 
Cal. 85^=46 C.W.Ni 441=A.I.R. 1942 

Cal. 578. 

Appeal. — An order rejecting a scheme is 
appealable. 10 R. 189; 27 Bom.L.R. 655; 
10 R. 438=140 I.C. 133=1932 R. 154. It 
is only the creditors or contributories that 
have a right of apepal from an order under 
this section. Other persons having no pre- 
sent interest in the company, but only a pros- 
pective interest to be appointed secretaries 
and agents if the company was to be brought 
to life as a result of the scheme, are not 
•entitled to file an appeal against the order 
refusing to sanction the scheme, even though 
they may have originally propounded the 
scheme and were parties in the lower CouTt. 
56 B. 16=33 Bom.L.R. 1495=1932 B. 78. 

Secs. 153 and 213. — The plain language 
■of S. 153 dearly shows that the machhiery 
provided by the section is available where 
there is and where there is not a winding in 


progress and the section would apply to a 
going concern as well as in a winding up. 
8. 213, on the other hand, is applicable only 
in view of a, winding up or in the course of 
a winding up. 39 Bom.L.R. 675=1937 
Bom. 423. See also 1939 M. 318. 

Sec. 153-A: Amendment by Act XXII 
op 19*36. — This section and 8. 153-B have 
been newly added and thereby Ss. 154 and 
155 of the English Act dealing with arrange- 
ments and reconstructions have been in- 
corporated in this Act also. Schemes under 
this Act very often involved a transfer of 
shares or a class of shares in the company 
1o another company; and in such cases the 
consent of the shareholders for the transfer 
had to be obtained. There will always be 
found a dissenting minority in every com- 
pany, and although a scheme may have been 
approved bv a substantial majority of their 
eo-shareholders, the carrying out of the 
scheme used to be often Tendered in- 
fructuous. To meet this contingency and 
to put through the scheme approved by a 
substantial majority, it was thought accessary 
to make some provisions for acquiring the 
shares of the dissenting minority on reason- 
able terms, and the present amendment con- 
tains suitable provisions in this respect. 
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to the registrar for registration within fourteen days after the completion of the 
order, and if default is made in complying with this sub-section, the company 
and every officer of the company who is knowingly and wilfully in default shall be 
liable to a fine not exceeding fifty rupees. 

(4) In this section the expression 6 property 9 includes property, rights and 
powers of every description, and the expression 4 liabilities 9 includes duties. 

(5) Notwithstanding the provisions of ^sub-section (6)] of section 153, the- 
expression * company 9 in this section does not include any company other than a 
company within the meaning of this Act.] 

3[i53-B. (i) Where a scheme or contract involving the transfer of shares or 

any class of shares in a company (in this section referred 
Power to acquire shares of to as * the transferor company 9 ) to another company, 
shareholders dissenting from w h e ther a company within the meaning of this Act or 
schemes contract approv not ^ this section referred to as the 6 transferee com- 

y majorx y. pany 9 ), has within four months after the making of the 

offer in that behalf by the transferee company been approved by the holders of not 
less than three fourths in value of the shares affected, the transferee company may,, 
at any time within two months after the expiration of the said four months, give 
notice in the prescribed manner to any dissenting shareholder that it desires to 
acquire his shares, and where such a notice is given the transferee company shall, 
unless on an application made by the dissenting shareholder within one month from 
the date on which the notice was given the Court thinks fit to order otherwise, be 
entitled and bound to acquire those shares on the terms on which under the scheme 
or contract the shares of the approving shareholders are to be transferred to the 
transferee company : 

Provided that, where any such scheme or contract has been so approved 
at any time before the commencement of the Indian Companies (Amendment) 
Act, 1936, the Court may by order on an application made to it by the transferee 
company within two months after the commencement of that Act, authorise notice 
to be given under this section at any time within fourteen days after the making of 
the order, and xh*s section shall apply accordingly, except that the terms on which 
the shares of the dissenting shareholder are to be acquired shall by such terms as 
the Court may by the order direct instead of the terms provided by the scheme or 
contract. 

(2) Where a notice has been given by the transferee company under this 
section and the Court has not, on an application made by the dissenting shareholder, 
ordered to the contrary, the transferee company shall, on the expiration of on e 

LEG. REP. tie minority, unless the Court otherwise 

1 This word, brackets and figure were sub- orders . The section does not confer any 
sfitulod for the. word, brackets and figure right on the Court to consider the merits of’ 
“sub-S. (4) by S. 10 of Act II of 1938. the contract so far as concerns the majority 

2 This section was inserted by S. 84 of of shareholders who have accepted it. In 

Act XXII of 1936. their ease the matter is complete; the matter 

has gone through. The only question is 

„Sec. 153-B: Amendments by Act XXII ‘ whether the minority shareholders are to he- 

op 1936. — This section adopts S % 155 of the left in possession of their shares or whether 

English Act. As to the necessity for this they can he compelled to sell their BhaTes 

amendment, sec notes under 8. 153- A on the same terms as those which the other 

(Amendment), supra . The stringency of shareholders have accepted. The Court must 

the requirements contained in the English consider whether the attitude of the minority 
Act has been slightly relaxed in this section. was reasonable. The section is baBed on 

Sec. 153-B: (As amended in 1936) — the view that prvma facie the minority ore 
Scope and Effect — Enquiry under. — All; acting unreasonably in refusing to come into 
that 8. 153-B of the Companies Act (as line with the majority, and ought to be 

amended in 1936) does is to provide that forced into line, unless the CouTt orders 

where there is a contract or scheme for the otherwise. The burden is on the dissentients 

acquisition by one company or shares in to adduce reasons for thinking that the 

another company which has been accented majority of shareholders were wrong, 1943 

by the stautory majority of shareholders Comp.C. 249=45 Bom.L.B. 633=A.I.B„ 

in the latter company the transferee com- 1943 Bom. 325. 
pany can acquire compulsorily the shares of 
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month from the date on which the notice has been given, or, if an application to 
the Court by the dissenting shareholder is then pending, after that application, 
has been disposed of, transmit a copy of the notice to the transferor company and 
pay or transfer to the transferor compz'my the amount or other consideration repre- 
senting the price payable by the transferee company for the shares which by virtue 
of this section that company is entitled to acquire, and the transferor company 
shall thereupon register the transferee company as the holder of those shares. 

(3) Any sums received by the transferor company under this section shall 
be paid into a separate bank account, and any such sums and any other consideration 
so received shall be held by that company on trust for the several persons entitled 
to the shares in respect of which the said sums or other consideration were respectively 
received. 

(4) In this section the expression <c dissenting shareholder ,s includes a 
shareholder who has not assented to the scheme or contract and any shareholder 
who has failed or refused to transfer his shares to the transferee company in accord- 
ance with the scheme or contract.] 

Conversion of private company into public company . 

H154. (0 ^ a company, being a private company, alters its articles in 
rrtmmrp . ~ such manner that they no longer include the provisions 

pany into public company. which, under the provisions of clause (13) of sub- 

section (1) of section 2, are required to be included in 
the articles of a company in order to constitute in a private company, the company, 
shall, as on the date of the alteration, cease to be a private company and shall, 
within the period of fourteen days after the said date, file with the registrar a pros- 
pectus or a statement in lieu of prospectus in the form and containing the particulars 
set out in the form marked II in the Second Schedule. 

(2) If default is made in complying with sub-section (1) of this section, 
the company and every officer of the company who is knowingly and wilfully in 
default shall be liable to a fine not exceeding five hundred rupees. 


LEG. REF. 

1 Tins section was substituted by S. 85 of 
Act XXII of 1936. 


Sec. 154: Amendment by Act XXII ov 
3936.— The present section adopts the provi- 
sions of S. 27 of the English Act. Also a 
separate form has been introduced in the 
second schedule for use, when a private com- 
pany is converted into a public company. 
In the section, even as it formerly stood, a 
private eompany could by making adequate 
alteration in its articles convert itself into a 
public company. But, there was no limita- 
tion provided as to the time within which the 
requirements of the section had to he com- 
plied with, and very often there used to be 
unreasonable delay in complying with all the 
requirements of the section, in such cases, 
ifc was difficult to state the exact position of 
the company before the provisions of the 
section had* been fully complied with, viz., 
whether it was to be treated as a private or 
public company. To put an end to this 
delay and doubt, this present ^ amendment 
provides a time limit for complying with the 
provisions of the section, and prescribes a 
penalty for default; and it also enacts that 
such companies would cease to be private 
companies and forfeit aJl the privileges of 
a private company as from the date of the 


alteration of the articles. 

Amendments to the articles of association 
of a company do not require the confirmation 
of the High Court. 22 Pat. 204=24 P.L.T. 
226= A. I. R. 1943 Pat. 278. 

Sec. 154: Object and Scope — Public 
company — Conversion to private company 
— Procedure. — The conversion of a private 
company into a public company can be 
made by proper alterations in the articles of 
the company. The purpose of S. 154 is to 
ensure that when a company has been con- 
verted from a private company to a public 
company ectrnin information must be sent to 
the Registrar and if such is not done cer- 
tain penalties are provided. 22 Pat. 204= 
1943 Pat. 278. There is nothing in S. 154 
from which it. ean be inferred that a public 
company cannot be converted into a private 
company by alteration of the articles. There 
was no need for a specific section to deal 
with such a eouverison, because the informa- 
tion which S. 154 requires to he sent to the 
Registrar need not he sent where the convex 
sion is from a public company into a private 
one . A public company can he converted into 
a private company hy suitable alterations in 
the articles of the company. It is not ne- 
cessary to wind up the company and recon- 
stitute it. 24 P.L.T. 226=A.I.R. 1943 

Pat. 278. 
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(3) Where the articles of a company include the provisions aforesaid but 
default is made in complying with any of those provisions, the company shall cease 
to be entitled to the privileges and exemptions conferred on private companies 
under the provisions contained in this Adt, and thereupon the provisions of this 
Act shall apply to the company as if it were not a private company : 

Provided that the Court, on being satisfied that the failure to comply with 
the conditions was accidental or due to inadvertance or to some other sufficient 
cause, or that on other grounds it is just and equitable to grant relief, may, on the 
application of the company or any other person interested and on such terms and 
•conditions as seem to the Court just and expedient, order that the company be 
relieved from such consequences as aforesaid.] 

PART V. 


Winding up. 

Preliminary. 

Mode of winding up. ^55- ( J ) The winding up of a company may be 

(1) by the Court ; or 
(ii) voluntary ; or 

(Hi) subject to the supervision of the Court. 

( 2 ) The provisions of this Act with respect to winding up apply, unless 
the contrary appears, to the winding up of a company in any of these modes. 


. • Contributories .. 

( 1 ) In the event of a company being wound up, every present and 
past member shall, subject to the provisions of this 
contributories section, be liable to contribute to the assets of the 
company to an amount sufficient for payment of its 


156. 

Liability as 
■of present and past members. 


debts and liabilities and the costs, charges and expenses of the winding up, and for 
the adjustment of the rights of the contributories among themselves, with the 
•qualifications following (that is to say) : 


Sec. 155: General. — Companies incorpo- 
rated under tins Act could be put an end 
to only in on e of two days, viz., either 
through the machinery of a winding up or 
by the Registrar striking off the register 
defunct companies in certain cases. 

Applicability op this Part V. — The pro- 
visions relating to the winding-up are made 
applicable also to the following companies 
(Ss. 250 and 251) of the Act: 

($) Existing companies, iy., companies 
formed and registered under the Companies 
Act 1856, or under any Act or Acts repealed 
thereby, or under the Companies Act, 18S2. 

(ii) Companies registered but not formed 
under Act XIX of 1857 and Act VIT of 1860 
or either of them, or under the Companies 
.Act of 1866 or 1882. 

( Hi) Unregistered companies, i.e., any 
■partnership, association or company consist- 
ing of more than seven persons and other 
-than a railway company incorporated by Act 
•of Parliament or by Act of the Governor- 
General in Council, and a company registered 
under this Act or any of the previous Com- 
panies Acts. In the case of the winding-up 
of these unregistered companies, certain 
.exceptions and additions to the general pro- 
visions contained in this Part V are enacted 
in Part IX, Ss. 270-276 of this Act. 

Sec. 156: Scope and Application op 


Section. — This section proceeds on the 
assumption that the contributories are nil 
innocent parties and that they must contri- 
bute equally towards the loss sustained by 
the company for no fault of theirs, subject 
however to certain equities which are con- 
tained in the exceptions contained in the 
section. Hence, whatever may be the 
effect of plea of fraud or misrepresentation 
as against managing agents, it does not affect 
the liability of the contributories, as such, 
in tlie winding-up of. the company. 149 
I.C. 869=1934 Sind 39. S. 156 creates a 
new liability as regards shareholders to 
contribute to the assets of the company, and 
this new liability arises for the first time 
upon tlie winding-up and is unaffected by 
the fact that' previous calls have been made 
by the company and have become barred by 
limitation. 45 O.W.NT. 879=1941 Cal'. 
143=1. L.R. (1940) 2 Cal. 175. After the 
commencement of the proceedings for the 
winding up of a company, the fact that (he 
shareholder whose name stands and has been 
for over a v e ar In the register of the com- 
pany became a member under an instru- 
ment of transfer which, being improperly 
Btanmpd cannot be admitted into evidence or 
acted upon, cannot be taken into account, 
and the shareholder must be treated *s a 
contributory. 23 Pat. 18=1944 Pat 326. 
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(i) a past member shall not be liable to contribute if he has ceased to be a 
member for one year or upwards before the commencement of the winding up ; 

(m) a past member shall not be liable to contribute in respect of any debt, 
or liability of the company contracted after he ceased to be a member ; 

{Hi) a past member shall not be liable to contribute unless it appeal's to the 
Court that the existing members are unable to satisfy the contributions required 
to be made by them in pursuance of this Act ; 

(iv) in the case of a company limited by share!*, no contribution shall be 
required from any member exceeding the amount (if any) unpaid on the shares 
in respect to which he is liable as a present or past member ; 

(0) in the case of a company limited by guarantee, no contribution shall be 
required from any member exceeding the amount undertaken to be contributed 
by him to the assets of the company in the event of its being wound up ; 

(ti) nothing in this Act shall invalidate any provision contained in any policy 
of insurance or other contract whereby the liability of individual members on the 
policy or contract is restricted, or whereby the funds of the company are alone 
made liable in respect of the policy or contract ; 


I'i In t ,oo late in sucli a case to fall back 
upon file illegality of the transfer and to 
urge that the shareholder is not to he treated 
as a contributory. 23 Pat. 18=1944 Comp. 
C. 163=A.I.R. 1944 Pat. 226 (54 AIL 827 
=110 I. A . 1 P.C. Ref-). 

“■Member”. — Where at the commencement 
of che winding-up a person had been in fact 
for over three years entered on the register 
of shareholders, with his full knowledge and 
consent, his liability flows from the fact of 
his heirg on the register in respect of those 
shares. Even if he took the shares under a 
com ran- with the company which is found 
to be illegal and void as offending against 
the provisions of S. 105 of the Act, that 
does not affect his liability to contribute on 
the grinding up. The original contract may 
supply the reason for his name having been 
placed on the register in respect of the 
shares, but after the winding-up his liability 
in respect of the shares arises && lege and 
not e*r contractu , 60 I. A. 1=54 A. 827 
=37 C.W.H. 373=63 M.L.J. 859 (P.C.). 
By mere death a membeT of a company does 
not become a 'past- member’ within the mean- 
ing of this section. Having died, though 
Tie cannot continue to he a member, Ms 
estate continues to be liable. 55 A. 417= 
1933 A. L.J. 233=1933 A. 334. A director of 
a company who ceases to be a director does 
not thereby cease to be a member of the 
company. He eanuot bo held to be a “past 
member * * of the company within the meaning 
of S. 156 (1) (H. 32 S.Tj.B. 167=1938 

Sind 187. 

TjIBIIJTY of contributory. — This liability 
of the contributory, on the winding-up, to 
pay the money remaining unpaid in respect 
of his shares, is a new statutory liability 
and is - enforceable at the instance of the 
liquidators. That there had been some 
transactions with the company before the 
winding-up or that there had been an 
arrangement with the directors by which the 
G C. M. — 191 


contributory 7 s liability was excluded, cannot' 
be pleaded in defence to the liquidator’s 
claim. 59 C. 1099=36 C.W.N. 409=1932 
C. 691. A person who is a signatory to the 
memorandum of association is responsible 
for the shares which in the memorandum of 
association are shown opposite his own name, 
and such a person is bound as far as the 
creditors of the company are concerned to 
pay up the amount due on such shares. 26 
L.W. 74=33 1.0. 94=1924 M. 703. 

Where a person applied for obtaining certain 
shares in a company in the expectation of 
oblainmg some commission or special gain, 
and an arrangement was made in accordance 
therto r>y the promoters of the company 
and the application was granted, it was held 
that the allottee became a shareholder 4tt 
prarsmti absolutely; and the breach or the 
nnenfoiceability of the collateral agreement 
could not in any way interfere with the 
lability of fh e person as contributory on the 
liquidation of the company. 52 A. 496=s 
1930 A.L J. 139=1930 A. 357. Th e r e is 
a material distinction between an application 
with a condition precedent and an application 
with a colalteral agreement or condition 
subsequent. 52 A. 406. So wh e r e a 
person signed a memorandum of association 
of a company purely on the undertsanding 
that he would be given certain number of 
shares as fully paid up vn consideration of 
assets transferred to the company, and the 
memorandum itself showed the same, it was 
held that h e was not liable as contributory 
oven though the contract to transfer such 
paid-up shares was subsequently cancelled 
18 A. 503=24 A.L. J. 576=1926 A? 524. 


When inability arises. — W hen a com- 
nanv goes into liquidation and an official 
liquidator is appointed, the liability of the ■ 
contributories to pay up the balance of their 
share < amounts arise only when the Court 
is satisfied that the financial circumstances 
of the company are such that a call is neces- 
sary for discharging the liabilities of the 
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(flit) a sum due to any member of a company in his character of a member, 
by way of dividends, profits, or otherwise, shall not be deemed to be a debt of the 
company payable to that member in a case of competition between himself and any 
other creditor not a member of the company ; but any such sum may be taken into* 
account for the purpose of the final adjustments of the rights of the contributories 
among themselves. 

(2) In the winding up of a company limited by guarantee which has a share 
capital, every member of the company shall be liable, in addition to the amount 
undertaken to be contributed by him to the assets of the company in the event 
of its being wound up to contribute to the extent of any sums unpaid on any shares 
held by him. 


company. Until the Court makes such, an 
order, the shareholder need not pay the un- 
called. share-money. 1930 A.L.J*. 1303= 

124 I.O. 726=1930 A. 617. The call in 
respect of the unpaid shares has to he made 
only after the list of contributories has been 
settled. But where, however, a liquidator 
who was appointed and given all the powers 
conferred by S. 179 of the Act made a call 
on the contributory in respect of his unpaid 
share before the settlement of the list of 
contributories and the same was paid, it 
was held that the contributory need not pay 
once over when the list was subsequently 
settled and a formal order of call was made. 
59 I.O. 1099; 36 O.W.N. 409=139 1,0. 
882=1932 C. 691. 

Transfer., Forfeiture of Surrender. — 
Under this Act which is almost a reproduc- 
tion of the English Act, the liability of the 
shareholder is not taken away so far as the 
company is concerned by any transfer, sur- 
render or forfeiture of the shares. Even 
after a transfer, forfeiture or surrender of 
the shares, if the liquidation takes place 
within one year of such transfer, etc., and 
he is placed on the list of contributories, 
the shareholder is liable. 20 L.W. 74=83 
I.O. 94=1924 M. 703. It 3 a not necessary 
that the list should have been placed before 
a meeting of creditors, to make the share- 
holder liable in such a case. 1924 M. 703. 
An intention to forfeit, not carried into 
effect, is no forfeiture at all. Where there 
was only a notice that the shares will be 
forfeited if the payment of call was not 
made within a certain fixed time, and there 
was no resolution of the directors, in fact, 
forfeiting the shares, it was held that there 
was no forfeiture* at all and that the share- 
holder was liable as contributory even 
though the company went into liquidation 
more than one year from the date men- 
tioned in the notice. 10 P. 249=12 Pat. 
L.T. 215=1931 P. 44; 36 P.L.R. 282. 

Calls in respect of forfeited Shares — 
Interest. — Where calls made by a company 
are not paid and their recovery by the com- 
pany is time-barred, the liquidator can have 
no higher rights than the company and as 
such he also cannot recover them. But if 
the dalm of the liquidator is not on foot of 
the debt but is for contribution under S. 156 
of the Companies Act, which creates a new 
liability, the shareholder is liable for unpaid 


calls and his liability is limited to the amount 
unpaid on the shares but not to interest. 
The fact that he has ceased to be a member 
by reason of the forfeiture of his shares by 
non-payment of call, would not help him. 
1936 L. 226; 1936 L. 739. 

Claim of set-off against calls. — Mem- 
bers with limited liability of a joint stock 
company under liquidation cannot set-off 
paid-up calls or calls to be paid up against 
a debt due to the company and thus give a 
preference over the creditors. The principle 
is applicable to a set-off claimed in Court 
ns well as to one claimed one of Court. 40 
M. 1004=32 M.Xr.J. 528. 

Jurisdiction of Court. — After a winding 
up order the question as to the liability of a 
contributory should be decided only by the 
Court conducting the liquidation, and no suit 
is maintainable by a contributory in respect 
of it. 13 P.R. 1917=29 P.L.R. 1917=37 
I.O. 791. When the liquidators of a com- 
pany attached certain shares belonging to a 
contributory it was found that the son of 
the contributory was registered as the holder 
of those shares and in actual possession of 
them. The liquidators sought to prove that 
tho transfer by the contributory to his son 
was a fraudulent one. Held, in such pro- 
ceedings the executing Court is concerned 
only with the question of the possession of 
the property and cannot embark upon en- 
quiries involving a decision as to the real as 
opposed to the apparent title to the property. 
The proper course for the liquidators to fol- 
low is to proceed by way of a regular suit 
under R. 63 of O. 21 of the Code of Civil 
Procedure if they have reason to believe that 
the transfer by the contributory was for any 
reason ineffective, inoperative and void as 
against the creditors in the winding up. 
(39 M.Ii. J . • 350; I.L.R. 43 Mad. 769, 
Dist.) (1945) 2M.L.J.573. Winding-up-Uon- 
tribufory-^Order for payment — Execution 
against legal representative after death of 
contributory — Property transferred to legal 
representative befoTe death of deceased — Re- 
jection of application for attachment— -Ap- 
peal — Contention that transfer to legal re- 
presentative was fraudulent preference— -Sus- 
tainability — Proper remedy of liquidators. 
See 1946 Comp.C. 18. 

' Limitation. — A s soon as a company goes 
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I 57- In the winding up of a limited company any .director whether past or 
t -.it* r j* . present, whose liability is in pursuance of this Act, 

liSSia"' 1 "” *-H. in addition to'u. liability (if any) to 

contribute as an ordinary member, be liable to make a 
further contribution as if he were at the commencement of the winding up a member 
of an unlimited company : 

Provided that — 

(i) a past director shall not be liable to make such further contribution if 
he has ceased to hold office for a year or upwards before the commencement of the 
winding up ; 

(it) a past director shall not be liable to make such further contribution in 
respect of any debt or liability of the company contracted after he ceased to hold 
office ; 

(fit) subject to the articles a director shall not be liable to make such further 
contribution unless the Court deems it necessary to require that contribution in 
order to satisfy the debts and liabilities of the company, and the costs, charges, 
and expenses of the winding up. 

158. The term “ contributory 99 means every person liable to contribute to 

Meaning of “Contributorv.” the assets of a company in the event of its being wound 

up, and, m all proceedings for determining and in all 
proceedings prior to the final determination of the persons who are to be deemed 
contributories, includes any person alleged to be a contributory. 


Nature of liability of contri- 
butory. 


159. 1 [ (i) The liability of a contributory shall 

create a debt payable at the time specified in the calls 
made on him by the liquidator.] 

(2) No claim founded on the liability of a contributory shall be cognizable 
by any Court of Small Causes sitting outside the Presidency-towns. 


LEG. REF. 

1 This sub-section was substituted by 8. 
86 of Act XXTI of 1936. 


into liquidation, the shareholders are saddled 
with a new statutory liability in respect of 
unpaid calls, and such calls are recoverable 
sit the instance of the liquidators, though 
barred by time and irrecoverable by the com- 
pany . The right of the liquidator is dis- 
tinct from, and independent of, the right of 
Ihe company, before the winding up, to make 
calls. The period of limitation for a suit 
by the liquidator for recovery of unpaid 
calls from the shareholders is six years 
under Art. 120, Limitation Act, and time 
begins to run from the date of default. 16 
L. 1065=1936 L 3355 155 I. C. 16=1934 L. 
1015. 

Seos. 156, 212 and 216. — Where a 

shareholder has failed to pay for shares 
allotted to him as a signatory to the memo- 
randum of association or on application, he 
can, in the event of the company going into 
liquidation, be placed upon the list of contri- 
butories and the liquidator can make a call 
upon him for what is due, in which case a 
Court can enforce the call without requiring 
the liquidator to institute a suit, and the 
amount of the call becomes payable irres- 
pective of any question of limitation. There 
is no real difference between a company 
which is being compulsorily wound up and 


a company which is in voluntary liquidation. 
Where the contesting respondent raises 
several defences, the Court may direct the 
liquidator to file a suit. I.L.R. (1941) 
Mad. 538=1941 Mad. 565=(1941) 1 M. 
L.J. 369. 

Seo. 158: Contributory. — The term 

* contributory ’ as defined in S. 158 includes a 
shareholder who holds fully paid up shares 
only. 1938 A. L.J. 925=1938 All. 613. 
The holder of fully paid up shares is a 
coutribtuory. R e Driffield Gas Light Co., 
(1898) 1 Ch. 451, although his name will 
not be entered in the list of contributories 
except at his own desire, since he has no 
further liability to contribute to the assets. 
Re Marlborough Club Co., (1868) L.R. 5 
Eq. 365. See also 57 M. 955=67 M.L.J. 
599=1934 M. 476 . But a mere debtor to the 
wnnpnnv is not a contributory. Re Euro- 
pean Society Arbitration Act , (1878) 8 Oh. 
I>. 679 ; 25 A. L.J. 934=89 I.C. 994=192 6 
A. 101. Where a person who agreed to 
become n member on some condition prece- 
dent and the condition was not fulfilled, he 
does not become a member, and hence is not 
a contributory. 108 I.C. 192=1928 L. 234; 
107 I.C. 492=1928 L. 236. 

Sec. 159: Amendment by Act XXH or 
1936. — Under the law as it stood previously 
there was some difficulty felt with reference 
to calls which may have been made more 
than three years before the winding np com- 
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(1) If a contributory dies either before or after he has been placed on 
the list of contributories, his legal representatives and 
his heirs shall be liable in a due course of administration 
to contribute to the assets of the company in discharge 
of his liability and shall be contributories accordingly. 


Contributories in case of 
death of member. 


menced. The language of the section was not 
clear aw jo tho time when the cause of action 
with reference to such calls commence <3. 
Hence it was thought necessary to render 
the matter dear and to provide by this 
amendment that in the case of such calls 
made before the date of winding up, tho 
cause of action against the defaulter should 
be regarded as arising from the commence- 
ment of the winding up . Of course, 011 calls 
made after the commencement of the winding 
up the cause of action may properly be con- 
sidered to rise from the date of the call. . 

Debt. — Where a mutual benefit society 
carried on banking business by accepting 
deposits and granting loans to strangers, it 
was held that the transactions were ultra 
vires of Ihe memorandum and articles of 
association of the company. Where the 
carrying on of a business by a company Is 
-ultra vires, the ultra vires transactions can- 
not create any debt either legal or equitable. 
The relationships between the depositor and 
the company in such cases, is not that of 
debtor and creditor, and the only possible re- 
medy for the depositor is on in r<?m and not 
in personam. Hence, the contributories of 
Ihe company during the liquidation proceed- 
ings axe not liable to pay such debts. 1931 
of fraud. 75 I.O. 745=1924 Bah. 649. 

Fa aud — A person whose agreement to he 
come a member of the company has been 
obtained by fraud may have the same res- 
cinded befoie the eomencement of the 
winding up. But when once an application 
for the compulsory winding up of the com- 
pany has been made it. is no longeT open to 
the shareholder to get himself relieved of 
his liability as contributory on the gronnd 
of fraud. 75 1.0. 745. 

Seo. 159, Sub-Sec. (2).— A suit by a 
company for recovery of arerars of allotment- 
money and call money due on the shares 
allotted is cognizable by a Court of Small 
Pauses. 34 P.L.R. 592=1933 L. 657. But 
see 59 C. 1186=36 O.W.N. 589=1932 0. 716. 
There it was held that a suit to enforce 
! he liability of a shareholder for the balance 
due on his shaTe was roi cognizable by a 
Court of Small Causes, and that a second 
appeal was competent, even though the 
amount demanded was less than Bs. 500. 

Sec. 160: Amendment by Act XXH of 
1913. — Sub-section (3) has been added by 
the amending Act, and the provision con- 
tained therein has been aimed at securing 
that a surviving coparcener of a Hindu joint 
family under the Mitaksliara law cannot es- 
cape liability under this section by asserting 
that he 5s neither an heir nor a legal repre- 
sentative* 


Liability of Representatives. — Where a 
deceased person has been placed on the list 
of contributories and a payment oi*der has 
been made against, him, the remedy of the 
liquidator lies against tho estate of the decea- 
sed in duo con it o of adminisl ration as enaef- 
od iu S. 160. 43 P.L.R. 650=1941 Lab. 

430-=199 I.P. 773. Until the company is duly 
informed of the death of a contributory, the 
deceased person continues to be liable as a 
member, and the company is not bound to take 
notice of the death oilierwise. Ro all pro- 
ceeding^ including xli e settlement of the list 
of contributories, adopted to the company in 
(he name of the deceased, are good and are 
not a nullity as would otherwise be the case 
under the ordinarv law. 59 B. 558=36 
'Um.Tj.R. 1902=154 1.0. 178; 1934 B. 469. 
But see 52 A. 430=1930 A.L.J. 373=1930 
A. 503, where it, was held that an order 
against a deceased contributory was a nullity, 
and that, therefore, in order to fix the liabi- 
lity those persons who represent the ostate 
of the contributory should be brought on re- 
cord before an effective order may be made. 
But where the death of a contributory has 
laken place after an order of payment has 
been passed against him , the personal repre- 
sentatives of the contributory automatically 
become liable instead of the deceased contri- 
butory and no application is nece3sarv to 
bring such representatives on record, and 
consequently, no question of limitation will 
a” iso in respect of such an application. The 
application is to he deemed to amount only 
to an intimation to the Court that Ihe con- 
tributory was dead and that his representa- 
tives have to be treated by the Court as 
contributories. 141 I.C. 168=1932 L. 648. 
No question of limitation can arise in such 
a ease. (Ibid.) See also 19 Pafc.Ii.T. 234 
=1938 Pat. 287. 

Extent of liability. — The liability of the 
legal representatives of a deceased sharehol- 
der to contribute 5s limited to the extent, of 
the assets, if any, which have come into their 
bands from the deceased shareholder. 10 P. 
249=12 P.L.T. 215=1931 P. 44. 

Joint Hindi; Family. — Under this section 
a son in a joint Hindu family is liable as 
the legal represent a, live of his father, as a 
contributory in due course of administration, 
only to the extent of the separate property 
of his father in which no other person had 
any interest, in the lifetime of the father, 
when the joint family is constituted by mem- 
bers other than father and sons. The son’s 
share in the joint family property is not 
liable under the doctrine of ‘pious obligation * 
as the doctrine applies only in eases where 
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(2) If the legal representatives or heirs make default in paying any money 
ordered to be paid by them, proceedings may be taken for administering the property 
of the deceased contributory, whether moveable or immoveable, or both, and of 
compelling payment thereout of the money due. 

3 [(3) For the purposes of this section the surviving coparceners of a contri- 
butory who is a member of a Hindu joint family governed by the Mitakshara School 
of Hindu Law shall be deemed to be his legal representatives and heirs.] 

Contributories in case of . , l6r * If a contributory is adjudged insolvent either 
insolvency of member. before or after he has been placed on the list of contri- 

butories, then — 

(1) his assignees shall represent him for all the purposes of the winding up, 
and shall be contributories accordignly, and may be called on to admit to proof 
against the estate of the insolvent, or otherwise to allow to be paid out of his assets 
in due course of law, any money due from the insolvent in respect of his liability 
to contribute to the assets of the company ; and 

(2) there may be proved against the estate of the insolvent the estimated 
value of his liability to future calls as well as calls already made. 


Circumstances in which 
company may be wound up 
by Court. 


Winding up by Court . 

162. A company may be wound up by the 
Court — 


LEG. REF. 

1 This sub-section was added by S. 87, Act 
XXII of 1936. 


the family consists of father and sons alone. 
55 A. 417=1933 A. 334. But this desision 
was disapproved in 57 A. 176, and the new 
sub-section (3) has been aded to the sec- 
tion by the amending Act. 

Procedure. — This section lays down the 
procedure to be adopted in the matter of 
enforcing the liability of a deceased eontri- 
butory. The proper course, in such a case, 
is to take proceedings to recover the amount 
in due course of administartion of the estate 
of the deceased contributory and not by ap- 
plication for an order for payment against 
the heir personally. 59 B. 558. 

&eo. 162: Application of Section. — The 
power to winu up a company should not be 
used unless there is very strong ground for 
it because the Indian companies are govern- 
ed by a majority of its own members, and 
where there is a domestic tribunal with 
powers to decide upon a question, it should, 
if possible, be left to the domestic tribunal. 
Unless a clear case is made out to the con- 
trol y it is for the shareholders of the com- 
pany to decide whether the company’s busi- 
ness shall be or shall not be carried on. 39 
A. 334=15 A.L.J. 193=39 1.0. 570; 47 
C. 654=59 I.C. 542. But this rule should 
not be as strictly applied in India as in Eng- 
land. In this country limited liability com- 
panies are in their infancy and shareholders 
and creditors are easily misled by fraudulent 
directors . Hence, while the opinion of , 
shareholders and creditors undoubtedly ought 
to be taken into consideration, these classes 
of persons in India require to be protected 
against themselves. 16 L. 1029=38 P.L. 


It. 166=1935 L. 779. 

Powers of Court. — Rules of companies 
curtailing the power of Court to wind up m 
circumstances under which the Court has 
power to do so under the Acts oie uli.-. J 
29 C. 688. A very wide discretion is given 
to the Court under this section, and the same 
has to be exercised with reference to the 
facts and circumstances of each case. Even 
where some of the requisites mentioned in 
the section exists, +he C^rt is not bound to 
order the winding up. In a case where the 
business of the company was suspended for 
moTe than a whole year, the Court refused 
to order a winding up on an application by a 
shareholder, as it appeared to the Court that 
the suspension was due to temporary causes 
and was satisfactorily accounted for, and 
that there was every prospect of th© busi- 
ness being resumed. 47 C. 654=59 I.C. 542. 
So also in a case where theTe was a failure 
to meet the statutory demand for payment 
of a creditor’s debt, the Court refused to 
order the winding up at the instance of the 
creditor as it found that there was a 
bona fide dispute as to the company’s liabi- 
lity to that debt. 106 I.C. 423=1929 M. 265. 
Similarly in the case of a company which had 
lost 5 lacs out of 7 lacs of its cairital, in a 
misadventure, the Court refused to order 
the winding up of the company, ns the majo- 
rity of the shareholders was opposed to the 
winding up and as the loss was due to mis- 
management of the former directors, ana as 
the company was showing progress under the 
new management. 5 R. 685=107 T.C. 860 
=1928 R. 36. On the other hand, where 
owing to the fraudulent and undue influence 
exercised by the directors, a majority of 
shareholders and creditors happened to pre- 
fer a voluntary winding np conducted by 
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(i) if the company has by special resolution resolved that the company be 
wound up by the Court ; 

(ii) if default is made in filing the statutory report or in holding the statutory 
meeting ; 

{tit) if the company does not commence its business within a year from its 
incorporation, or suspends its business for a whole year ; 

(iv) if the number of members is reduced, in the case of a private company, 
below two or, in the case of any other company, below seven ; 

(0) if the company is unable to pay its debts ; 


some of the directors themselves, the Court 
ordered compulsory liquidation at the in- 
stance of a minority, 16 L. 1029=38 P.L. 

B. 166=1935 L. 779. In an application for 
'winding up a company, the Court rill not in- 
vestigate into conduct of the directors or con- 
sider whether they have exceeded their bor- 
rowing powers given to them under the arti- 
cles of association. The question of exceed- 
ing the borrowing powers, is esseutialy & 
question of internal management of the com- 
pany, and when the company has taken the 
view that the directors acted in the best inte- 
rests of the company the Court will not go 
behind that. 1942 Oomp.C. 215=44 Bom. 
Ii.R. 387=A.I.B. 1942 Bom. 231. Where 
in consequence of an onerous contract with a 
creditor the company loses its identity and the 
creditor becomes de facto the company with 
a power to bring it to an end whenever it 
suited him and in accordance with the sti- 
pulations of the contract he seises the machi- 
nery and plant of the company with the re- 
sult that the company is unable to carry on 
its business and to pay its debts it is just 
and equitable to wind up the company. 1941 
P.O. 106 (P.C.), As to right of policy- 
holder of life Assurance company to apply 
for winding up. See 40 Bom.L.R. 52=1938 
Bom. 182. In an application for winding 
up of a company, the mere fact thatthepeti- 
tioner or applicant holds only a small number 
of shares, e.g., five shares out of 2500 shares 
issued, should not by itself prevent the Court 
from Pairing the order asked for. The main 
consideration which the Court has to keep be- 
fore it is the interest of both the sharehol- 
ders and the creditors, and the fact that the 
overwhelming majority of the shareholders 
are opposing the application and a large num- 
ber of creditors are also doing the same and 
the rest are t ak ing no part is a fact which 
must bear the Court in coming to its decision. 
44 Bom.L.B. 387=A.I.B. 1932 Bom. 231. 
In judging the financial position of an insu- 
rance company at a given moment, while it 
is not possible to regard the entire unpaid 
capital as available to the creditors at its 
face value, it is equally wrong to leave it ont 
of consideration altogether, regardless of the 
position and solvency of the shareholders. 
On the one hand, allowance must be made for 
the fact that some of the shareholders may 
not be able to meet the call when made, and 
those who have the means may not be willing 


to pay too readily; on the other hand, it can- 
not be assumed that not a single pie out of 
this large sum can be taken to be available 
for meeting the contingent liability of the 
policy-holders. 45 P.L. B. 49=A.I.B. 3943 
Lah. 109. 

Sec. 162, Cl. (1): J ttrisdiotion. — An 
order for voluntary liquidation under super- 
vision passed by the Court, consequent upon 
the resolution passed at the extraordinary 
meeting of the company, is not without 
jurisdiction merely by reason of the fact 
that the meeting was convened within 14 
days of the issue of notice, or that the 
resolution was conditional. It may be a bad 
order, but it is not without jurisdiction. 126 
I.C. 74=1930 L. 721. 

Proper application necessary for Court 
to Act. — An application for the appointment 
of an Official Liquidator cannot be treated as 
one for compulsorily winding up the com- 
pany when on the face of it the rules to be 
strictly observed have not been observed. 
The Court is not concerned merely with the 
litigants or the patries before it in the juris- 
diction conferred upon it under the Compa- 
nies Act, but is concerned with the creditors, 
or contributories and the public generally, 
and indeed it has no power to waive < any 
irregularity as regards the strict compliance 
with the law laid down in the Act and the 
rules made thereunder. 162 I.G. 218=1936 
P. 468. 

Sec. 162, Cl. (iii). — Where the firm of 
managing Agents of a company was dissolved, 
and steps were being taken at extraordinary 
general meetings to appoint new managing 
agents, if was held that there was sufficient 
indication that it was possible to carry on 
the business of the company and that there 
was no complete deadlock necessitating the 
compulsory winding up of the company. 47 
C. 654=59 I.C. 542. 

Sec. 162, Cl. (v). — The Court has to 
see under this clause whether the company 
is commercially insolvent, *.e., whether it is 
unable to meet its current demands, although 
the assets when realised may exceed its lia- 
bilities. If the company is commercially 
insolvent, it may be wound up. 143 I.C. 
135=1933 L. 301. When the Court is called 
upon to wind vp a company under S. 162 (v) 
on the ground that it is unable to pay its 
debts, what has to be ascertained is not 
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(vi) if the Court is of opinion that it is just and equitable that the company 
should be wound up. 


whether the company if it converted all its 
assets into cash, would he able to discharge 
its debts, but whether, in a commercial 
sense, the Company is solvent. In deciding 
whether a company is able to pay its debts, 
the subscribed capital of the company which 
is due and which has not yet been called 
up can be taken into account as money 
available for the discharge of the debts. A 
company is entitled to regard money which 
it is entitled to call up on account of shares 
from the contributories as money available 
for the discharge of its debts. 20 Pat. 538 
=1941 Pat. 603. See also 1941 P.C. 106 
(P.C.); 23 Pat.L.T. 23. There is obvi- 
ously a great difference between a question 
of positive fact, such as the pecuniary posi- 
tion of a trading company, at a particular 
date, and a question of the prospectus of such 
a companj' in the future, a matter which must 
depend on all sorts of views as to the state 
of world trade, the confidence of the public, 
the price at which articles can be sold, a mat- 
ter which depends very largely upon the num- 
ber of such sales and an infinity of other con- 
siderations very difficult either to summarise 
or to define. It is not the function of a 
Court to determine such a matter on its own 
views as to prpbable success or failure, hut 
to form the best opinion it can upon the 
evidence given by persons with a practical 
knowledge of the trade in question and Hie 
local conditions where these affect the matter. 
161 T.C. 539=1936 P.C. 114 (P.C.). The 
debt referred to in this sub-clause is one 
which is presently payable, and in respect of ■ 
which the title of the petitioner must be 
complete. It is not sufficient to show that 
some other debt is due or even that there is 
something over Rs. 500, due in respect of the 
claim made if that is not the sum. in respect 
of which the statutory demand (vide S. 163, 
infra) was made. The law requires that a 
demand must be made for a debt that is due, 
and it is not permissible to support a peti- 
tion by alleging that something else is due. 
62 C. 294. And where there is a bona fide 
dispute as to the company’s liability to pay 
the debt of any creditor, the creditor's appli- 
cation for its winding up will not be granted. 
The Court will not allow in such a case the 
provisions of this section being used for get- 
ting the payment of his debts, but he will be 
referred to a suit to recover his claim. 106 
I.C. 423=1929 M. 265; 2 R. 575=1925 R. 
128. But where there is no trace of any mala 
fides , and the object of the creditor is simply 
to recover his debts out of the assets as may 
be available and die company is not in a 
position to pay the debt, the creditor is 
priina facie entitled to an order of winding 
up. A shareholder who was also the princi- 
pal creditor of a company applied for wind- 
ing up of the company. Before filing his 


application, he had served on the company a 
notice of demand requiring payment of his 
debt, but the company failed to pay the same. 
The company was in a moribund condition, 
its main assets had fallen much in value, and 
it had suffered heavy losses. It was held 
that there were proper reasons for granting 
a winding up order. 11 L. 80=1929 L. 651. 

S. 162 (v) and (vi ) . — Winding up — 
Grounds — Misconduct or mismanagement of 
directors — Company working at a loss.*— 
The mere fact that the Court is of opinion 
that, the business of a company cannot be 
carried on, or probably will not be carried 
on in a successful manner is not a sufficient 
ground for winding up. So, again, mere 
misconduct or mismanagement on the part 
of the directors, even though it mfrht be 
such as to justify a suit against them in 
respect of such misconduct or mismanage- 
ment, is not of itself sufficient to justify a 
winding ftp order. The substratum of die 
company is deemed to be gone when (a) 
the subject-matter of the company is gone, 
or ( b ) the object for which it was incorpo- 
rated has substantially failed, or (r) it is 
impossible to carry on the business of the 
company except at a loss, in other words 
there is no reasonable hope that the object 
of trading at a profit can be attained or ( d ) 
the existing and probable assets are insuffi- 
cient to meet the existing liabilities. It is 
impossible to say that the assets , are insuffi- 
cient to meet the existing liabilities when 
no creditor is pressing for payment of his 
debt. It would not be just and equitable 
for the Court to make a winding up order 
on the grounds merely that the directors 
were guilty of misconduct and that the 
business has been carried on at a heavy 
loss. There are per se not grounds on which 
a winding up could be ordered. 44 Bom. 
L.R. 387=A.1.R. 1942 Bom. 231. 

Sec. 162, Cl. (vi) : Just and equitable 
grounds, general pkinciples. — No general 
rule can be laid down as to the nature of 
the circumstances which have to be borne 
in mind in considering whether the. case 
comes within the phrase ‘just and equitable' 
for purposes of winding up. The decisive 
question must be whether at the date of ihe 
presentation of the winding up petitbxi 
there is any reasonable hope that the object 
of trading at a profit, with a view to which 
the company is formed, can be attained. In 
considering that question, the guarantee of 
the preference shares should be left out of 
sight, except in so far as it may have biassed 
the evidence on either side. Where there 
was no question of a deadlock, nor was there 
any question of shareholders who have the 
voting power using that power for their own 
commercial interests outside the company in 
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disregard o£ the interests of a minority, nor 
again was there any question involved of an 
improper management of the company by 
the directors who were in control and the 
problem involved was of the nature of a 
business problem: Held, that if there was 
at the relevant time a reasonable hone of 
tiding over the period of deep depression 
and of emerging into a region in which the 
company might reasonably expect to carry on 
at a profit, there would seem to be no suffi- 
cient reason why the Court should wind up 
the companv under the jjust and equitable 
clause. 161 I.C. 539=1936 P.C. 114 (P. 
C.) . The position of the Court in determin- 
ing whether it is just and equitable to wind up 
the company requires a fair consideration of 
all the circumstances connected with tne 
information and the carrying on of the com- 
pany; and the common misfortune which 
had befallen some shareholders in the com- 
pany does not involve the consequence that 
She ultimate desires and hopes of the ordi- 
nary shareholders should be disregarded 
merely because there is a strong interest in 
favour of liquidation naturally felt by the 
holders of the preference shares. 161 I.C. 
539=1936 P.C. 114 (P.C.). Scr also 1936 
A. 840. In deciding whether it is just and 
equitable to wind up a company under 
S. 162 (vi) the decisive question is whether 
at the date of the presentation of the peti- 
tion there is any reasonable hope that the 
object of trading at a profit is attainable. 
The onus of proof is on the petitioning 
creditor or contributory. It is not the func- 
tion of the Court to determine the question 
of the prospects oE the company in future 
on its own views as to probable success or 
failure, but to form the best opinion it can 
upon the evidence of persons given with a 
practical knowledge of the trade in question 
and the legal conditions where these affect 
the matter. If at the relevant time, there 
is a reasonable hope of tiding over a period 
of difficulty and emerging into a region in 
which the company might reasonably expect 
to carry on at a profit, there is no sufficient 
reason why the Court should wind up the 
company under class (vi) of S. 162. Where 
there is no evidence of persons with prac- 
tical knowledge of the business in question, 
the fact that a public officer, whose duty it 
is to intervene in cases where a company’s 
affairs are not conducted in a sound manner, 
has not taken action to wind up the com- 
pany is, of course, not a deciding factor in 
determining whether a petition for winding 
up by a contributory should be granted tr 
not, but it is a fact which is deserving of 
consideration under the just and equitable 
clause. 20 Pat. 538=1941 Pat. 603. A 
company is said to be commercially insolvent 
when its assets are such, and its existing 
liabilities are such, as to make it reason- 
ably certain— as to make the Court Cod 
satisfied — that the existing and probable 
assets would be insufficient to meet the 


existing liabilities. The decisive test is 
whether at the date of the presentation of 
the winding up petition there was any 
reasonable hope that the object of trading 
at a profit, with a view to which the com- 
pany was formed, could be attained. It is 
for the applicant to prove and to satisfy the 
Court that there is no such reasonable hope. 

44 Bom.L.R. 387=A.I.R. 1942 Bom. 211. 

“Just and equitable”, construction of. 
— This term is not to be construed ejttsdem 
generis with the preceding clauses of the 
section. 48 M. 448=48 M.L.T. 118=1925 
M. 489 ; 30 Bom.L.R. 1509=114 I.C. 849= 
1929 B. 8. But the Courts will yet require 
grounds of a like magnitude before acting 
under this clause, and it is only in extreme 
cases that the Court will at the suggestion 
of the minority 7 disregard the wishes of the 
domestic forum and condemn the company 
to extinction. 13 Bur. L.T. 51=59 I.C. 524. 
In the case of a non-trading private com- 
pany the object of which was to pay off 
family debts and the shareholders of which 
were mainly the members of that family, to 
bring the compart} 7 within f tlie just and 
equitable* clause of this section, it must be 
shown that the substratum of the company, 
(i.c. } the family properly’) has gone, or that 
a deadlock has arisen in the sense that it is 
now impossible for the company to carry on 
the objects for which it was formed. 58 
C. 716=132 I.C. 321=1931 C. 692. Where 
the company is in a moribund condition a:*d 
has sustained heavy losses, and is unable 
to pay its creditors, and its assets have con- 
siderably fallen in value: 11 L. 80=1929 L. 
651 . Where the company’s business was at 
a standstill and it was unable to pay its debts 
or the salaries of its employees for several 
months, and had no cash nor credit to raise 
money, and where there was no prospect of 
work being resumed for an appreciable time: 
126 I.C. 185=1930 L. 777. Where a person 
who had been adjudicated insolvent trans- 
ferred large estate to a private limited com- 
pany in which he had 90 per cent, of shires 
and over which he had complete control: 
5 R. 685=107 I.C. 860=1928 R. 36. Where 
there was a lock of confidence in the con- 
duct and management of the company 
owing to the management being held in one 
family which was in a position to domi- 
nate the other shareholders and monopolise 
the company’s affairs for its own benefit - 
48 M.L.J. 232=21 L.W. 36=86 I.C. 914. 
A press which was a limited concern vas 
leased to a certain person who subsequently 
subleased it to another at large protits. 
Numerous shareholders had also to file suits 
against the company for recovering the 
dividends due to them. The Chairman o£ 
the press was found not authorised by the 
persons whose names appeared in the divi- 
dend warrants to give an acquittance or 
receipt on their behalf. Held, that under 
the circumstances it was just and equitable 
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that the company should be wound up, 53 
m. 38=1930 M. 240=57 M.L.J. 426. Where 
there was no properl y constituted directo- 
rate, nor had a single balance sheet been is- 
sued during five years of the company’s ex- 
istence, and the cash balance was alleged to 
have dwindled to nothing. 13 L. 603= 
1932 L. 571. Where the substantial part 
of the business of the company* was illegal 
and constituted an offence under S. 294-A, 
I.P.C. although the object of the company 
was to benefit some charities. 56 M. 26=63 
M.L.J. 554=1933 M, 16. See also 66 M. 
L.J. 76; 57 M. 844. In the following cas- 
es it was held that there were no just and 
equitable grounds for ordering a winding 
U P *7- 

(0 Where the ground of the application 
was only an ultra vires transaction on the 
part of the directors; and where there were 
other remedy open to the aggrieved 
shareholder in respect 01 it. * 55 M. 180= 
61 M.L.J. 783=1932 P.C. 1=58 T.A. 416 
<P.C.}. 

(it) Mere misconduct of directors. Re 
Gold Company , (1879) 11 Ch. D. 701, C. 
A. No doubt the mere misconduct of direc- 
tors or or managing agents or the fact that 
the business of the company has not re- 
sulted in profit is not per se a ground for 
winding up. But where the cumulative ef- 
fect of these facts does demonstrate that 
the company is insolvent, that its affairs 
have been mismanaged from the very’ outset, 
that debts have been recklessly incur- 
red and never paid; that the provisions of 
the Companies Act as regards the main- 
tenance and publication of the true balance 
sheets have been deliberate^ contravened, 
and the information necessary to keen the 
shareholders cognizant of the true state of 
affairs has been studiously concealed from 
them all through, the company ought to be 
compulsorily wound up. 166 I.C. 238=1936 
A. <840 : I.L.R. (1937) All. 210. 

(Hi) The mere fact that the business is 
carried on at a heavy loss (where the com- 
pany is not insolvent) especial h when the 
loss was due to previous mismanagement 
and it was shown that it would be in a 
sound position under the new management. 
30 Bom.L.R. 1549=114 I.C. 849=1929 B. 
8 . 

(iv) That the company has acted dis- 
honestly in its dealings t with outsiders es- 
pecially when such dealings are not con- 
nected with the promotion or formation of 
the company and are not dealings with the 
shareholders as regards their membership in 
the company. Re Medical Battery Co. 
(1894) 1 Ch. 444. 

(v) The mere fact that there has been a 
fraud, in the promotion of the company or 
fraudulent representation in the prospectus, 
would be insufficient to found a winding 
up order on, as the majority of the share- 
holders may waive the fraud. 49 C. 399= 
69 I.C. 241=1922 C. 365. 

(vi) A mere apprehension on the part of 

C. C. M. — 193 


the applicants that loss may occur from a 
further working of the company, where 
there has been no fraud in the conception 
of the company and where its substratum 
had not gone. 39 A. 334=15 A.L.T. 193 
=39 I.C. 570. 

(vii) The mere fact that a majority of 
shareholders in meeting directed to be held 
by Court voted in favour of the winding up 
of the compam* either under the supervi- 
sion of Ihe Court or by the Court compul- 
sorily, where there was no valid resolution 
for voluntary winding up. 49 C. 399=69 
I.C. 241=1922 C. 365. 

(viii) The mere foot that the managing 
director had a preponderating voice in the 
company by reason of his owning or con- 
trolling a large number of shares or that 
dividends had not been paid regularly, in 
the absence of other circumstances to prove 
a fack of confidence in the conduct and 
management of the company’s affairs. 55 
M. 180=61 M.L.T. 783=1032 P.C. 1=58 
I. A. 416 (P.C.).' 

(i.r) Where a minority of creditors seek 
a compulsory winding up order, while the 
majority* of the creditors are opposed to the 
winding up bv the Court and prefer volun- 
tary liquidation with a view to reconstruc- 
tion. 10 R. 143=1932 R. 75. Where the 
report of the auditors shows that there had 
been defalcation of certain funds of the 
company and that attempts were made ^ to 
cover up the defalcation by* various devices, 
and the contributories level charges of dis- 
honesty and mismanagement . against each 
other, the case is one in which the conduct 
of some officers of the company would re- 
quire investigation which can only be ob- 
tained in winding up by the Court. ^ In such 
circumstances considerations of justice and 
equity are more in favour of a compulsory 
winding-up than voluntary liquidation. 168 
I.C. 185=1937 O.W.N. 627=1937 Oudh 377. 

Petition bv creditor for winding up — 
Opposition by debenture-holders — When 
sustainable. — The debenture-holders who 
oppose a petition by a creditor for the wind- 
ing up of the company must show that 
there is no possibility oc any benefit accru- 
ing to the unsecured creditors from an order 
for the winding up. Otherwise their oppo- 
sition to the petition is ^without substance. 
The unsecured creditors are entitled to ask 
the Court to pass a winding up order so 
that the question whether the debentures 
were bona fide issued for value may be en- 
quired into and they may*, before it is too 
late, be able to realize, if not the whole, at 
least a portion of their unsecured debts. 
166 I.C. 238=1936 A. 840=I.L.R. (1937) 
All. 210. 

Costs. — Where on the presentation of a 
winding-up petition, some of the creditors 
aappeared to support it, in answer to # a 
notice issued under R. 27 of the Companies 
Act rules of the Original Side of the Mad- 
ras High Court and where neither the peti- 
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Company when deemed un- 163 . *[ ( 1 ) ] A company shall be deemed to be 

able to pay its debts. unabie to pay its debts — 


c leg. ref. 

1 S. 163 was re-numbered as sub-S. ( 1 ) 
of that section by S. 88 of the Act XXII 
of 1936. 

tioning creditor nor any of the supporting 
creditors was willing to continue the peti- 
tion, the petition was dismissed. Held , that 
the supporting creditors are not entitled to 
costs as against the petitioning creditor. 
1937 M. W. N. 1106=46 L.W. 768=(1937) 
2'M.L.J. 825. 

Sec. 163: Amendment by Act XXII of 
1936. — (t) In cl. (i) for the words *by leav- 
ing the same' the words ‘by causing the 
same to be delivered by registered post or 
otherwise* have been substituted; (it) The 
present sub-section ( 2 ) has been newly add- 
ed 'transmission by post'. The present sub- 
the manner of serving on a company a de- 
mand for. payment of debts, has been made 
with a view to avoid disputes as to whe- 
ther there was due service or not. In fact 
in a case in Calcutta it was doubted whe- 
ther the words ‘by leaving the same* includ- 
ed transmission by post*. The present sub- 
section ( 2 ) has been inserted on account of 
the trouble created by the use of the words 
'tinder his hand* in the section. In 54 C. 
345 the phrase was construed to mean 
‘under the. signature of the creditor him- 
self ; and it was held in fact that a notice 
signed by an agent was not a valid notice 
within the meaning of this section. The 
necessary consequence of this decision was 
that where the creditor was a partnership 
firm the notice had to be signed by all the 
partners individually. Similarly, in the 
case of foreign creditors, the signature by 
the constituted attorney would not have been 
sufficient. The practical inconveniences and 
difficulty of such requirements are obvious, 
and they were never intended’ by the legis- 
lature. Hence, the explanation of the 
phrase: ‘under the signature’ has been add- 
ed by the amendment. 

Application of section. — The statutory 
notice under this section is a highly formal 
and important document and to give rise to 
the presumption afforded by the section, the 
provisions of the Act as to its service upon 
the company must be strictly observed. 58 
C. 716=1931 C. 692. The company to be 
served with notice must be in default at the 
time of service, and it is to be served with 
the demand under special precautions so 
that if it makes a further default for a 
period of 3 weeks the question of its in- 
ability to pay its debts may be set at rest. 
54 C. 345=103 I.C. 629=1927 C. 625. But 
■once a notice is properly given and default 
is made it is not open to the cumpany to 
show that, in spite of the non-payment of 
the debt, the company is in a position to 
pay the debts as, e.g. t where on account of 
temporary embarrassment it was unable to 


meet the particular liability, though it has 
had ample assets in its hands. The default 
will be treated as conclusive evidence of the 
company's inability to pay its debts. 5 R. 
483=105 I.C. 534=1927 R. 306. See also 
1936 A. 840. It does not follow from the 
fact that all the three clauses of S. 163 are 
mutually exclusive of each other, that d. 
(0 of the section does not apply to a jtadg- 
ment-debt. Cl. CO is general in its terms 
and has application to all sorts of debt, be 
it a simple money debt, a mortgage debt, 
or a judgment debt. In the case of a judg- 
ment-debt, if execution for the recovery of 
that debt has been taken and has remain- 
ed unsatisfied, the Court is, in accordance 
with d. (ii) of S. 163, bound to presume 
that the company is unable to pay its debts. 
Nevertheless, the decree-holder is not bar- 
red from making a demand for the payment 
of the judgment-debt by a notice in accord- 
ance with cl. ( i ) without having recourse to 
execution proceedings. In such a case, if 
die demand remains unsatisfied for three 
weeks, the presumption enjoined by S. 163 
necessarily follows. 166 I.C. 238=1936 A. 
840=1. L.R. (1937) All. 210 . 

Where it is by no means clear that there 
are debts due by a Company to persons 
applying for winding up, and the question as 
to whether there arc debts or not depends 
upon many factors which are not admitted 
or undisputed, such matters cannot be gone 
into on a winding up petition based on the 
neglect of the Company to pay its debts 
under S. 163 (1) of the Companies Act. 
When there is a bona fide dispute as to 
liability and a bona fide dispute as to the 
nature of liability, if such liability be ever 
found to exist, the refusal on the part of 
the Company to pay in such circumstances 
cannot be regarded as a mere neglect to 
pay its debts, and it cannot be held that 
the Company is insolvent by reason of its 
neglect to pay under S. 163. A petition for 
winding up in such a case will not lie and 
must be dismissed. 1944 Comp. Cas. 224. 

‘Unable to pay its debts'. — This term in- 
cludes commercial insolvency, i.e., inability 
to pay debts as they become due, although 
when all the assets of the company should 
be realised they may be found to be in ex- 
cess of the liabilities of the company. 143 
I.C. 135=1933 L. 301. 

‘Demand'. — The demand must be for a 
debt that is due, i.e., the debt must be pre- 
sently payable and the title of the petitioner 
must be complete. It is not open to the 
applicant to show that some other debts be- 
sides the one for which the statutory de- 
mand was made was due. 62 C. 294. In 
the case of a petition by a creditor of the 
company for winding up, on the ground 
that his statutory demand for payment was 
not complied with by the company, and the 
company contested mat the claim made by 



i53i 


S 164] The Indian Companies Act (VII of 1913). 


(i) if a creditor, by assignment or otherwise, to whom the company is indebted 
in a sum exceeding five hundred rupees then due, has served on the company, 
*0?y caus ^ 1 ^ same to be delivered by registered post or otherwise] at its registered 
office, a demand under his hand requiring the company to pay the sum so due 
and the company has for three weeks thereafter neglected to pay the sum, or to 
secure or compound for it to the reasonable satisfaction of the creditor ; or 

(ii) if execution or other process issued on a decree or order of any Court in 
favour of a creditor of the company is returned unsatisfied in whole or in part ; or 

(m) if it is proved to the satisfaction of the Court that the company is unable 
to pay its debts, and, in determining whether a company is unable to pay its debts, 
the Court shall take into account the contingent and prospective liabilities of the 
•company. 

2 [ (2) The demand referred to in clause (i) of sub-section (1) shall be deemed 
to have been duly given under the hand of the creditor if it is signed by an agent 
or legal adviser duly authorised on his behalf, or in the case of a firm if it is signed 
by such agent or by a legal adviser or anv one member of the firm on behalf of 
the firm.] 

164. Where the High Court makes an order for winding up a company 
under this Act, it may, if it thinks fit, direct all subsequent 
Winding up may be referred proceedings to be had in a District Court ; and there- 
to istnct Court. upon such District Court shall, for the purpose of 

winding up the company, be deemed to be <c the Court 59 within the meaning of 
this Act, and shall have, for the purposes of such winding up, all the jurisdiction 
and powers of the High Court. 


LEG. REF. 

1 These words were substituted for the 
words “by leaving the same,” Act XXII of 
. 1936. 

2 Su b-S. (2) was added by S. 88 of Act 
XXII of 1936. 


the creditor was fraudulent and unsustain- 
able in law, the Court has to see whether 
the plea of the company is bona fide or 
merdy a cloak to screen its real inability 
to pay its debts. The Court should also 
see whether the creditor was acting bona 
fide, and has not filed his petition with a 
view to bring the pressure of insolvency 
proceedings to bear upon the company in 
order to make it pay cheaply and expedi- 
tiously a heavy debt which the company 
desires to dispute in civil Courts. 39 B. 47 
=16 Bom.L.R. 692=27 I.C. 44. A notice of 
demand by the solicitors, advocates, or 
agents of the creditors was held in some 
cases, as not ^ being sufficient compliance 
with the provisions of this section. But 
now the sub-section (2) has been added 
by the Amending Act, explaining the term 
^demand' . The provisions in cl. (t) of S. 
163 that the notice by the creditor must be 
a “demand under his hand” asking for the 
payment of the debt must be strictly com- 
plied with, otherwise, the demand, though 
followed by neglect of the company 
to pay the debt demanded cannot be made 
the basis of presumption that the com- 
pany is -unable to pay its debts. Clause 
(i) of S. 163 imposes a penal obligation 
upon the company; and has therefore, to be 
strictly construed. A demand by a limited 
liability company tinder the hand of its 


manager must be deemed to be a demand 
by the company under its hand. 166 I. C. 
238=1936 A.W.R. 1113=1936 A. 840. No 
doubt the mere service of a notice by a cre- 
ditor on a solvent company does not entitle 
the creditor to a winding up order if the 
company bona fide disputes the existence of 
the debt. But this principle has no appli- 
cation where the denial by the company o[ 
its liability is mala fide and dishonest. 166 

I. C. 238=1936 A. 840=1. L.R. (1937) AIK 

210 . 

'Neglected’. — If omission to pay the debt 
is on account of a bona fide dispute, it would 
not amount to 'neglect* within the meaning 
of this section. 2 R. 575=84 I.C. 1021; 
1929 M. 265=106 I.C. 423; 58 C. 716=1931 
C. 692. 

Sec. 164: Jurisdiction of District 
Judge. — Under this section, the . District 
Judge has, for the purpose of winding up a 
company, all the jurisdiction and powers -of 
the High Court, and he can therefore order 
attachment before judgment of property 
situated beyond his jurisdiction. 106 I. C. 
809=1928 L. 376. The Additional District 
Judge also has jurisdiction to make all the 
orders which the District Judge can make 
in the winding up of a company. 47 M.L. 

J. 322=27 C.W.N. 509=69 I.C. 356 (P.G). 

Procedure. — Where applications are made 

by the official liquidator to the_ High Court 
for an order directing the District Court 
within whose jurisdiction the property of the 
contributory may be situated, to enforce the 
payment orders made by another High Court 
in the matter of the winding up of a com- 
pany, it is not competent for the High Court 
to authorise the official liquidator to apply 
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165. If during the progress of a winding up in a District Court it is made to 

appear to the High Court that the same could be more 
Transfer of winding up conveniently prosecuted in any other District Court 
smoker* 16 Diatrict Gourt to having jurisdiction to wind up companies, the High 

Court may transfer the same to such other Court, and 
thereupon the winding up shall proceed in such other District Court. 

166. An application to the Court for the winding up of a company shall be 

Provisions as to applications petition presented subject to the provisions of 
for winding up. this section, either by the company, or by any creditor 

or creditors (including any contingent or prospective 
creditor or creditors), contributory or contributories, or by all or any of those 
parties, together or separately 1 [, or by the registrar] ; 

Provided that — 

(a) a contributory shall not be entitled to present a petition for winding up 
a company unless — 


LEG. REF. 

1 These words were inserted by S. 89. 
Act XXII of 1936. 


to the District Court concerned for enforc- 
ing the orders under this section. 25 L.W. 
113=100 I.C. 744=1927 M. 271. But a con- 
trary view has been taken by the Allahabad 
High Court in 54 I.C. 384. According to 
the Madras High Court the proper proce- 
dure in such a case would be as indicated 
by the conjoint effect of Ss. 199 and 200 of 
the Act, viz., that the order of another High 
Court filed in this High Court should be 
treated in the same manner as a decree pass- 
ed by this High Court in which it is filed, 
and transferred for execution to the res- 
pective District Courts concerned. 25 L.W. 
113=1927 M. 271. 

Sec. 166: Amendments by Act XXII of 
1936. — ( i ) After the words ‘together or 
separately’ the words ‘or by llie Registrar* 
have been inserted, (ii) Cl. (aa) has been 
newly added. The first amendment makes 
provision for enabling the Registrar of Joint 
Stock Companies also to present a petition 
for the winding up of any company. The 
second amendment defines the circumstances 
and conditions in which the power may be 
exercised by the Registrar. 

‘Creditor*. — In cases decided under the 
corresponding S. 170 (1) of the English 
Act, the following persons have been includ- 
ed under the term ‘creditors’ : (f) The as- 
signee of a debt, provided the assignment 
has not been made., while the creditor’s peti- 
tion is pending; (ii) The equitable assignee 
of part of a debt; (Hi) The executor of a 
creditor, even before probate; ( vu ) a credi- 
tor; in respect of a debt incurred by volun- 
tary liquidators; ( v ) A secured creditor; 
(vi) A judgment-creditor; (vii) The hold- 
er of a debenture including a bearer de- 
benture; and (viii) The holder of an in- 
vestment bond (of an insolvent company 
which has not yet matured for payment) . 
(See Halsbury, Vol. V, 549.). 


The following persons will not be 
Creditors under this section,, entitled to 
Petition : — (i) A person claiming unliqui- 
dated damages; (ii) A judgment-creditor 
who has attached a debt due from the com- 
pany to his judgment-debtor; (Hi) A surety 
in respect of a mortgage-debt of another 
company which has assigned the equity of 
redemption to the company petitioned 
against, on the terms that the latter indemni- 
fies the former; ( iv ) A creditor who has 
so charged or dealt with his debt as to pass 
the real interest therein to another person; 
and (v) A person whose debt is bona fide 
disputed by the company . (Halsbury, Vol. 
V, p.550.). ‘ 

‘Contributories’. — A person who has fully 
paid up his shares is included in the term 
‘contributory’ and. he is entitled to present a 
petition for winding up. 53 M. 38=5 7 M- 
L.J. 426=1930 M. 240; 91 P.R. 1917=36 I. 
C. 980. Also person holding power of at- 
torney from executors under a will of de- 
ceased contributory". 1937 O.W.N. 627=1937 
Oudh 377. Persons who do not ccasc to be 
members of the company for one year or 
more before the commencement of the 
winding up proceedings are also contribu- 
tories within the meaning of this section and 
they are entitled to apply for winding up 
if the shares were held by them and regis- 
tered in their names for more than six 
months before the commencement of the 
winding up proceedings. 13 L. 603=1932 
L. 571. The provision contained in the proviso 
to cl. (a) (ii) is for the purpose of prevent- 
ing shares being transferred to any body; 
e.g., the nominee of a rival in trade, to qua- 
lify him to present a petition. The circum- 
stances in which a contributory can file .a 
petition for winding up are set forth in 
cl. (a). 

Secs. 166 and 287. — Applicability — Life 
Assurance Company — Policy holder — Right 
to apply to wind up as contributory or credi- 
tor. 40 Bom. L. R. 52=1938 Bom. 182. 
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(i) either the number of members is reduced, in the case of a private company, 
below two, or, in the case of any other company, below seven ; or 

(it) the shares in respect of which he is a contributory or some of them either 
were originally allotted to him or have been held by him, and registered in his 
name, for at least six months during the eighteen months before the commencement 
of the winding up, or have devolved on him through the death of a former holder ; 

*[ ( aa ) the registrar shall not be entitled to present a petition for winding up 
a company — 

( i ) except on the ground that from the financial condition of the company 
as disclosed in its balance-sheet or from the report of an inspector appointed under 
section 138 it appears that the company is unable to pay its debts, and 

(ii) unless the previous sanction of the 2 [Central Government] has been 
obtained to the presentation of the petition : 

Provided that no such sanction shall be given unless the company has first 
been afforded an opportunity of being heard.] 

(b) a petition for winding up a company on the ground of default in filing the 
■statutory report or in holding the statutory meeting shall not be presented by any 
person except a shareholder, nor before the expiration of fourteen days after the last 
day on which the meeting ought to have been held ; 

(« c ) the Court shall not give a hearing to a petition for winding up a company 
by a contingent or prospective creditor until such security for costs has been 
given as the Court thinks reasonable and until a prima facie case for winding up has 
been established to the satisfaction of the Court. 


167. An order for winding up a company shall operate in favour of all the 

j- ord creditors and of all the contributories of the company 

p or ers * as if made on the joint petition of a creditor and of a 


contributorv. 


Commencement of winding 
up by Court. 


168. A winding up of a company by the Court 
shall be deemed to commence at the time of the pre- 
sentation of the petition for the winding up. 


LEG. REF. 

1 This clause was inserted by S. 89 of Act 
XXII of 1936. 

2 These words were substituted for the 
■words “Local Government” by A.O., 1937. 


Sec 167. — When once a winding up order 
is made, the company becomes as from the 
date of the petition incapable of entering 
into contracts without the sanction of the 
Court. 59 M.L.J. 826. 

Secured Creditor. — A secured creditor 
w T ill not be affected by an order for w r inding 
up so far as his security is concerned. He 
may proceed in any manner that may be 
open to him to realise his amount from the 
security. If that should not be sufficient to 
satisfy his debt in full, he may also like the 
other creditors of the company prove in the 
liquidation proceedings in respect of the 
outstanding balance. The remaining assets 
will be liable for such principal and interest 
as was due on the day of the winding up 
order. 3 L. 59=74 I.C. 187. 

Limitation. — As regards the application of 
the statute of limitation there is no analogy 
between the, position of a debtor to, and 
creditor of, a company in liquidation. The 
winding up does not prevent the statute from 
running in favour of persons indebted to the 


company. 54 A. 1067=64 M.L.J. 403=1933 
P.C. 63=60 I.A. 13 (P.C.) ; 55 A. 912. But 
now see the amended S . 235, which pro- 
vides a period of three years from the 
date of the appointment of the first liqui- 
dators, in respect of various claims men- 
tioned therein. 

Sec. 168: “Commencement of winding 
up”.-— The date of commencement of the 
winding up order is important to decide 
several matters. ( Vide Ss. 156, 157, 227, 230, 
232, 233 and 234). Any contract entered into 
by the company without the sanction of the 
Court after the presentation of the petition 
is not valid. 59 M.L.J. 826=129 I.C. 40= 
1930 M. 1012. So also all dispositions of 
property and payments made by the com- 
pany. 59 M.L.J. 826. But a contract for 
purchase of goods made honestly and in the 
ordinary course of business may be sanction- 
ed by the Court. 59 M.L.J. 826. Where a 
company went into voluntary liquidation 
while a petition by the creditors for wind- 
ing up was pending in Court, the appoint- 
ment of the liquidator by the company be- 
ing pendente life he would not be entitled 
to contest the order directing the compul- 
sory winding up, in pursuance of the peti- 
tion. 73 P.R. 1914=25 I.C. 553. 
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169. The Court may, at any time after the presentation of the petition for 

Court may grant injunction. ^^8 U P • company under this Act, and before 
J making an order for winding up the company, upon the 

application of the company or of any creditor or contributory of the company, 
restrain further proceedings in any suit or proceeding against the company, upon 
such terms as the Court thinks fit. 

170. (1) On hearing the petition the Court may dismiss it with or without 

Powers of Court on hearing cos *> or * d j ourn * e hearing conditionally or on- 
. petition. conditionally, or make any interim order or any other 

order that it deems just, but the Court, shall not refuse 
to make a winding up order on the ground only that the assets of the company 
have been mortgaged to an amount equal to or in excess of those assets, or that the 
•company has no assets. 

(a) Where the petition is presented on the ground of default in filing the 
statutory report in holding the statutory meeting, the Court may order the costs 
to be paid by any persons who, in the opinion of the Court, are responsible for the 
default. 

(3) Where the Court makes an order for the winding up of a company 
it shall, except where a liquidator is appointed simultaneously, forthwith cause 
intimation thereof to be sent to the official receiver.] 

171. When a winding up order has been made 2 [or a provisional liquidator 

has been appointed] no suit or other legal proceeding 

Suits stayed on winding up shaft be proceeded with or commenced against the 
^ er ‘ company except by leave of the Court, and subject 

to such terms as the Court may impose. 


LEG. REF. 

1 These words were inserted by S. 91, 
Act XXII of 1936. 


Sec. 169 : Application and Scope of Sec- 
tion. — The power of Court under this sec- 
tion to stay the execution of a decree may 
be exercised even in cases of voluntary liqui- 
dation. 28 O.C. 197=91 I.C. 1053=1925 
O. 630. The Judge conducting the liquida- 
tion has power to recall a wrong order, and 
rectify a mistake. 13 P.L.R. 1919=51 I.C. 
723. But he will not be justified on the 
ground of discovery of fresh matter and of 
expediency to pass a fresli order in the 
place of the old one. (Ibid.) This section 
does not bar an application to set aside an 
ex parte order. 72 I.C. 106=1923 A. 429. 

Sec. 170: Amendment by Act XXII of 
1936. — Sub-section (3) now provides for 
notice of a Court’s order for winding up 
being sent to the official receiver. (See also 
notes under S. 171-A amendment, infra.) 

Appeal. — An appeal lies from an order 
refusing to wind up a company. 39 B. 47= 
16 Bom.L.R. 692=27 I.C. 44. 

Sec. 171: Amendment by Act XXII of 
1936. — After the words 'has been made’ the 
words ‘or a provisional liquidator has been 
appointed’ have been added. Under the law 
as it stood before this amendment, it was 
011 I 3 ' after the winding up order was made, 
that all proceedings against the company 
were stayed and that proceedings could not 
be commenced or continued without the leave 
of the Court. In the interregnum between 
the presentation of a petition for the wind- 


ing up and the order for winding up, the 
Court to which the petition has been pre- 
sented had no power to stay proceedings in 
a proper case. Provincial liquidators were 
often appointed to protect the assets, hut 
their appointment did not operate as a stay 
of proceedings. A stay under such circum- 
stances could not possibly prejudice any 
party as matters would only be kept in staiu 
qxio ante. There are provisions in the 
English law for stay under such circum- 
stances, and the present amendment follows 
the English Act and provides that the ap- 
pointment of a provisional liquidator should 
operate as a stay. 

Powers of Court. — Leave of liquidation 
Court must be taken before unsuccessful' 
claimants can sue the company which is in 
liquidation. 70 P. R. 1919t=50 I. C. 645. 
Leave to continue an action should be given 
only where there arises some question which 
cannot be determined satisfactorily in the 
winding up proceedings. 93 P.R. 1919=47 
I.C. 1005. Under this section the Court 
has very wide powers. It may grant leave 
unconditionally or it may grant it on terms, 
or it. may refuse it absolutely. But in the 
exercise of its discretion, the Court cannot 
act arbitrarily or capriciously. Thus leave to 
sue should ordinarily be granted to a se- 
cured creditor, unless there are special 
grounds to refuse the grant; and the Court 
will not be justified in forcing him to prove 
his debt in liquidation. 139 I.C. 504=1932 
L. 475. See also 51 A. 695=1929 A.L.J. 
811—1929 A. 353 (F.B.). There is nothing 
in S. 171 of the. Companies Act which pre- 
cludes action being taken against servants 
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of the Company in as much as they are not 
the Company itself. 1943 O.W.N. 339=1943 

0. A. (C.C.) 214=1944 Oudh 147. 

Scope and Application. — The provisions 
of this section apply both to liquidation by 
the Court itself and liquidation under the 
supervision of the Court. 50 A. 419=26 A. 
L.J. 131=1928 A. 165. Once a winding up 
order is made, the provisions of this section 
would automatically apply. 58 C. 946=133 

1. C. 186=1932 C. 76. Where the original 
proceedings have been begun by a company, 
as the plaintiff and decree-holder, no per- 
mission of the liquidating Court as required 
by this section is necessary for appeals or 
revisions which may be presented by the un- 
successful defendants or judgment-debtors 
against orders passed in the proceedings. 
1936 Pesh. 97; 62 P.R. 1918=47 I.C. 392 
(F.B.). “Proceeding” in S. 171, Companies 
Act, is not confined to an original proceed- 
ing but covers execution proceedings also. 
Execution proceedings were started under a 
mortgage decree by the decree-holders. A 
Bank, which was a limited company was 
impleaded as a party to the suit as well as 
the execution, as it was a puisne mortgagee, 
and went into liquidation subsequent to the 
filing of the execution proceedings. Held , 
that the Bank, though a puisne mortgagee, 
was not a mere pro forma party, but was a 
party liable to pay the amount of the mort- 
gage debt, and sanction of the Court which 
passed the order of winding up was neces- 
sary under S. 171, for the purpose of conti- 
nuing the execution proceedings. 56 LAV. 644 
=A.I.R. 1944 Mad. 84=(1943) 2 M.L.J. 448. 
Where a companj* in liquidation itself files 
execution proceedings, it cannot invoke the 
aid of this section to prevent the defendants 
from defending their property in the exe- 
cution proceedings. Objections under O. 21, 
R. 58, can be raised during the proceedings 
and the Court is bound to hear the objec- 
tions; and if it refuses to hear them on the 
ground that the objectors have not obtained 
leave of the liquidation Court, it would fail 
to exercise the jurisdiction vested in it by 
law. and its order would be open to revi- 
sion. 164 I.C. 1012=1936 Pesh. 185. An 
appeal or an application for revision arising 
out of an action brought by a company does 
not come within the purview of S. 171 and 
such appeal or application can be instituted, 
or proceeded with, without the leave of the 
Liquidation Court. 1938 Lah . 754. But 
see 1941 All. 154; 1941 Lali. 392. Leave 
under this section means leave by the 
winding up Court. When once leave is 
granted it includes all subsidiary legal pro- 
ceedings, and therefore an application by the 
transferee oE a decree for substitution lias 
to be made to the execution Court and not 
to the winding up Court. 41 A. 432=17 A. 
L.J. 464=50 I.C. 115. Where a decree was 
assigned by a company which has since gone 
into liquidation, the execution proceedings 
axe maintainable at the instance of the 
assignee even though leave of Court had not 


been obtained. The only person who can 
object to the same is the assignor company. 
37 C.W.N. 909=1933 C. 809. When once 
an action by the company in liquidation has 
been proceeded with, and is successful, there 
is no necessity for the defendants in the 
action to obtain leave for any defensive 
proceeding on their behalf, as the defen- 
dants cannot be said to proceed with or 
commence any legal proceedings against the 
company. 1937 Lah. 926. The word “suit” 
in S. 171, means a proceeding which is insti- 
tuted with the presentation of a plaint in a 
Court of original jurisdiction. The expres- 
sion “legal proceeding” in this section is 
coupled with “suit” and obviously means 
proceedings ejusdem generis , that is to say r 
original proceedings in a Court of first 
instance, analogous to a suit initiated by 
means of a petition similar to a plaint. It 
does not include proceedings taken in the 
course of the suit, nor proceedings arising 
from the suit and continued in a higher 
Court, like an appeal from an interlocutory 
order or final order passed in the suit. 43 
P.L.R. 505=1941 Lah. 392=1. L.R. (1941) 
Lah. 760 (F.B.) See also 1941 All. 154. 
Where in execution of a decree obtained by 
a company in liquidation, certain property 
has been attached as belonging to the judg- 
ment-debtor, and a third person has un- 
successfully objected to the attachment on 
the ground that the property belonged to 
him and not to the judgment-debtor, such 
person cannot bring a suit under O. 21, 
R. 63, C. P. Code, against the company for 
a declaration of his title without having 
first obtained under S. 171 leave of the* 
Court which had passed the winding up 
order. 43 P.L.R. 505=1941 Lah. 392 
(F.B.) . 

Suit commenced after winding uf — If 
leave can be granted. — Under S. 171, Com- 
panies Act, leave to proceed with a pending 
legal proceeding can only be granted where 
that proceeding has been initiated prior to 
the winding up order. A Court has no 
jurisdiction to give a plaintiff leave to 
continue a suit ’instituted without leave 
subsequent to the winding up order. 40 C. 
W.N. 312. But a contrary" view has been 
taken in 1936 L. 401, where it was observed 
that if a suit by a company in liquidation 
has l>een instituted without leave of Court 
under S. 171, Companies Act, but such leave 
has been obtained within the period of limi- 
tation, it would obviously be useless to dis- 
miss the suit and to compel the plaintiff to 
bring another suit after obtaining the leave. 
See also 1930 A.L.J. 373=1930 A. 503; 13 
P.R. 1917=37 I.C. 791. 

Suits newly instituted — Leave should* 

BE OBTAINED BEFORE LIMITATION PERIOD. — But 
even in such a case the suit can be allowed 
to be proceeded with only if leave is obtain- 
ed within the period of limitation fixed for 
the suit. 1936 L. 401. 
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Leave when granted by Court. — An un- 
registered mortgage or charge is void under 
S. 109 against all creditors irrespective of 
the date on which the debts accrued. The 
fact that the charges have been merged in 
a decree obtained by the mortgagee or 
chargeholder prior to the application for 
winding up proceedings cannot make S. 109, 
inapplicable; and the decree-holder cannot, 
on that ground, claim to stand outside the 
winding up and realise his security. An 
application by such a decree-holder under 
this section (S. 171) for leave to execute 
his mortgage decree should not be allowed. 
40 C.W.N. 1171. A suit instituted against a 
company in liquidation without leave should 
not be dismissed on that ground alone. If 
leave is subsequently obtained, limitation 
should be calculated in the same way as if 
the suit had originally been instituted with 
leave. It is immaterial whether the leave 
is granted before or after the period of 
limitation prescribed for the institution of 
the suit has expired. I.L.R. (1942) Lah. 
517=A.I.R. 1942 Lah. 289 (F.B. ) = (1943) 
Comp. Cas. 1. 

Secured Creditors. — Secured creditors are 
not obliged to prove their debts, and can 
stand wholly outside the winding up pro- 
ceedings if they so elect. They may rely 
upon their security or their decree, if they 
have obtained one, and proceed to realise 
the amount due to them. But in this case, 
they must obtain the leave to proceed from 
the winding up Judge. 51 A. 695=1929 A. 
L.J. 811=1929 A. 353 (F.B.). Where leave 
has once been granted to the secured credi- 
tors to prosecute their claim by suit, 
the suit should not afterwards be stayed 
pending the adjudication on priority among 
She creditors by the winding up Court. 29 
C.W.N. 715=88 T.C. 754=1925 C. 916. The 
winding up Court cannot annul or modify a 
secured creditor’s security or decree. Leave 
should be refused absolutely only in excep- 
tional cases. Ordinarily, leave should be 
refused only for such lime as may be neces- 
sary for him to determine whether leave 
should be granted or not. 51 A. 695 (F. 
B.) (supra) . 

Unsecured Creditors. — An unsecured 
creditor cannot be turned into a secured 
creditor after winding up by granting him 
specific performance of an agreement to 
create a charge. A rigid line is drawn at 
the winding up, and creditors should not be 
allowed to change their position after that 
date. 29 Bom.L.R. 253=101 T.C. 144=1927 
B. 167. 

Recovery of Crown debts if exempted 
from Section. — The provisions of this sec- 
tion apply also to Crown debts ; and therefore, 
Crown has no right to recover its debts in 
priority which it might possess on account 
of its prerogative. 59 C. 327=137 T.C. 870 
=1932 C. 430 (not following, 53 C. 328=96 
I.C. 37=1926 C. 781). The leave of . the 
Court is essential to an application for exe- 


cution, even if it is by the Government. 134 
I.C. 429=1932 P. 1. 

Proceedings under S. 145, C. P. Code.— 
The provisions of this section are not meant 
to override S. 145, Cr. P. Code. So, if a 
Magistrate is satisfied that a dispute likely 
to cause a breach of the peace exists, he is 
bound to call on the parties to attend his 
Court and put in their claims as regards 
actual possession. 37 C.W.N. 932=143 I. 
C. 795=1933 C. 433. 

Insolvency proceedings. — The provisions 
of S. 171 are very wide and though r.n 
application for discharge may not start 
independent proceedings, the section would 
seem to require leave of the High Court 
even for the continuation of the insolvency 
proceedings alreadv taken. 169 T.C, 625= 
39 P.L.R. 717. 

Pkacticl — Leave to sue under this section 
is never given on an ox parte application. 
The gram of leave ex parte is against the 
usual practice. 39 C. W. N. 1259. An 
objection as to want of leave under this 
section, which was not taken in the Court 
of first instance, should not be allowed to 
be raised in appeal. 37 C.W.N. 909=146 
I. C. 502=1933 C. 809. In the case of a 
heavy contested claim against the company 
and its agents, where the allegations were 
that the large debt in question was really 
a personal debt of the agents which they 
fraudulently attempted to foist on the 
company, and that the company was not 
liable for that debt, the usual practice is to 
leave the matter to he decided by a suit in 
the ordinary way and not in proceedings in 
the winding up. 29 Bom. L. R. 253=101 I. 
C. 144=1927 E. 167, In a suit on a pronote 
in favour of a liquidated bank but endors- 
ed in favour of another bank, where the 
latter Bank wanted to implead the former 
Bank also as a party to the suit, permission 
should be granted to do so, irrespective of 
the fact whether any relief could be granted 
or not in the suit against the bank in liqui- 
dation. 36 P.L.R. 217=150 T.C. 670=1934 
L. 328. If after an order for the winding 
up of a company is passed, a suit is instituted 
against the company without obtaining leave 
to sue under S. 171, the Court has inherent 
jurisdiction to dismiss the suit as incompe- 
tent ; on an interlocutory application under 
S. 171, the winding-up Court has no juris- 
diction to give the plaintiff leave to conti- 
nue a suit instituted without leave subse- 
quent to the winding-up order. 1. L. R. 
(1939) 2 Cal. 425=1940 Cal. 166. 

Waiver. — The liquidators cannot waive 
the bar created by this section in such a way 
as to require them to admit a claim under 
decrees rendered inoperative by that bar. 
50 A. 410=26 A. L.J. 131=1928 A. 168. 

Limitation. — The liquidator of a com- 
pany being a trustee for the creditors, time 
to recover a debt due from the company 
does not run after an order or resolution 
for winding up. The date for testing the 
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1 [ I 7 I “A. ( 1 ) For the purposes of this Act, so far as it relates to the winding 

Vacancy in the office of U P companies by the Court, the term c official receiver ’ 
liquidator. means the official receiver attached to the Court, or, 

if there is no such official receiver, then such person as 
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1 This section was inserted by S. 92. Act 
XXII of 1936. 


liability is the commencement of the wind- 
ing up. 49 A. 520=25 A.L.T. 277=1927 A. 
161 (F.B.). 

Appeal.— -An objection as to the propriety 
or otherwise of the grant of any leave 
under this section, by the company Judge, 
can be made only on appeal against the 
grant, preferred in the appellate Court . 
1930 A.L.J. 373=124 T.C. 28=1930 A. 503. 
The Court in which proceedings are taken 
in pursuance of that leave, cannot question 
the propriety of the same. 1930 A. 503. 
Leave to commence an appeal cannot be 
granted under S. 171, when such leave is 
applied for at a time beyond that at which 
the commencement of the appeal would be- 
come time-barred. 1941 All. 335=1941 O. 
W.N. 838=1941 A.L.J. 385. 

Secs. 171 and 229. — The official liquidator 
represents all the unsecured creditors and it 
is their right to challenge through him a 
transfer of property belonging to the Bank, 
if the transfer is believed to be fraudulent, 
and either voidable under S. 53 or void un- 
der S. 54, Provincial Insolvency Act. Where 
an assignee of a mortgage decree from a 
bank who was an unsecured creditor applied 
for leave to continue proceedings under S. 
171 of the Companies Act on the bank go- 
ing into liquidation, it was held that in such 
an application it was open to the liquidator 
to challenge the transfer. 1942 O.A. 227= 
A.I.R. 1942 Oudh 417=18 Luck. 110. 

Secs. 171 and 230-A. — Where the Manag- 
ing Director of a limited company which is 
being wound up by Court under a compul- 
sory winding up order presents a claim 
against the company and asks that his appli- 
cation should be treated as an application to 
file a suit against the Official Liquidator or 
under S. 171 to prove his claim, and he is 
allowed time for the purpose of filing a 
suit, if he fails to file the suit within the 
time granted to him for the purpose, and 
the Court refuses to grant him a further 
extension of time, such refusal amounts to 
a dismissal of his claim, and he cannot turn 
round and ask the Court to change the pro- 
cedure which he himself considered proper 
and to inquire into his claim and adjudicate 
on it in die liquidation proceedings. 54 L. 
W. 275= (1941) 2 M.L.J. 417. 

Secs. 171 and 232. — “Other legal proceed- 
ing in S. 171 — Meaning of — Crown debts — 
Preference in winding up. See I.L.R. 
(1945) All. 352. 

Secs. 171, 230 and 232: Assessment made 
after winding up order — Competency of 
Income-tax Department to proceed under S. 
46 of the Income-tax Act for its recovery 

C.G.M. — 1 93 


without leave under S. 171 of the Companies 
Act — Crown debts — Preference in the wind- 
ing up — “Other legal proceeding” in S. 171— 
Meaning of. Held , in S. 230 of the Act a 
modified priority is expressly provided for 
a certain limited class of Crown debts. The 
priority expressly so given to Crown debts 
is not confined solely to Crown debts. The 
Crown is bound by the provisions of the 
Indian Companies Act, and is bound, in re- 
gard to the provisions relating to the liqui- 
dation of companies, “to a statutory scheme 
or administration wherein the prerogative 
right of the Crown to priority no longer 
exists.” The Crown is accordingly not en- 
titled to anj' prerogative priority, or prefe- 
rential rights or treatment, save those ex- 
pressly conferred and limited by the Act 
itself, in particular by S. 230 and sub-S. (2) 
of S. 232. The particular arrears of in- 
come-tax which the Income-tax authorities 
had endeavoured to collect through the 
machinery of S. 46 of the Income-tax Act 
do not come within the prescribed class of 
taxes for which the Crown can claim even 
the limited priori!}' given by S. 230 of the 
Companies Act. In respect of them, the 
Crown ranks as an ordinary unsecured cre- 
ditor. S. 171 of the Companies Act must 
be construed with reference to other sections 
of the Act and the general scheme of ad- 
ministration of the assets of a company in 
liquidation laid down by the Act. No nar- 
row construction should be placed upon the 
expression “or other legal proceeding” in 
that section. It need not and therefore 
should not be confined to “original proceed- 
ings in a Court of first instance, analogous 
to a suit, initiated by means of a petition 
similar to plaint.” The words can and 
should be held to cover distress and execu- 


tion proceedings in the ordinary Courts. 
Accordingly the words “other legal proceed- 
ing” in section 171 comprise any proceed- 
ing by the revenue authorities under section 
46 (2) of the Income-tax Act and before 
forwarding the requisite certificate under S. 
46 (2) to the Collector, which would put 
the machinery for the collection of the ar- 
rears of income-tax as arrears of land re- 
venue into motion, the Income-tax authori- 
ties should have applied in the liquidation 
under S. 171 of the Companies Act for leave 
of the winding up Court. S. 226 of the 
Constitution Act applies to the jurisdiction 
conferred on the Allahabad High Court by 
the Companies Act. 1946 I.T.R. .24&=:1946 
M.W.N. 292=50 C.W.N. (F.R.) 10 =( 1946 ) 
F.L.J. 29=A.I.R. 1946 F.C. 16=(1946) 1 
M.L.J. 415 (F.C.) . . yVTT 

Sec. 171-A: Amendments by Act XXii 
of 1936.— This section has been added so *5 
to see that the office of liquidator is not left 
vacant on a winding up. Previously, it waa 
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the l [Central Government] may, by notification in the Official Gazette, appoint 
for the purpose. 

(2) On the making of a winding up order, the official receiver shall become 
the official liquidator of the company and shall continue to act as such until his 
further continuance is terminated by an order of the Court. 

(3) The official receiver shall as such official liquidator, forthwith take into 
his custody and control all the books, documents and the assets of the company. 

(4) The official receiver shall be entitled to such remuneration as the Court 
shall fix.] 


172. 2 [ (1) On the making of a winding up order it shall be the duty of the 

petitioner in the winding up proceedings and of the 
9°RZ ? f winding up order com p an y to file with the registrar a copy of the order 
to be filed wi regis ar. within a month from the date of the making of the 

order.] 


(2) On the filing of a copy of a winding up order, the registrar shall make a 
minute thereof in his books relating to the company, and shall notify in the Official 
Gazette that such an order has been made. 


(3) Such order shall be deemed to be notice of discharge to the servants 
of the company, except when the business of the company is continued. 

173. The Court may at any time after an order for winding up, on the appli- 
c cation of any creditor or contributory, and on proof 

winding up. U Y to the satisfaction of die Court that all proceedings in 

relation to the winding up ought to be stayed, make an 
order staying the proceedings, either altogether or for a limited time, on such terms 
and conditions as the Court thinks fit. 


LEG. REF. 

1 These words were substituted for the 
words “Local Government” by A.O., 1937. 

* This sub-section was substituted by S. 93 
of Act XXII of 1936. 


found in many cases that the office of the 
official liquidator was allowed to remain 
vacant for an inordinately long time after the 
order for winding up has been made. The 
party at whose instance the order for winding 
was made, on many an occasion, apprehend- 
ing that the assets may not be sufficient to 
yield any dividends to the creditors, ceased 
to take any further interest, and at times 
never got any official liquidator appointed 
at all. The result was that the affairs of 
the company were hopelessly neglected, and 
the funds of the company used to be often 
misapplied. It was thought, therefore, es- 
sential that some provision should be con- 
tained in the Act for some public official 
being automatically appointed the liquidator 
of every company which is ordered to be 
wound up, until some other person is ap- 
pointed by the Court to act as permanent 
official liquidator, so that the properties and 
assets of the company may be properly pro- 
tected in the meanwhile. Hence the inser- 
tion of the present section, by the Amend- 
ing Act. 

Notice under S. 80, C. P. Code.— -The 
official liquidator like the official receiver 
appointed in insolvency cases is an official 
of the Court and has got definite powers 
conferred on him by this Act. He is 


therefore a public servant, and as such is 
entitled to notice under S. 80 of the C. P. 
Code. 11 O.W.N. 398=1934 O. 158; 44 B. 
895 (40 C. 894, Dist.). 

Sec. 172: Amendment by Act XXII of 
1936. — The present sub-section (1) has been 
substituted in the place of the old one. 
Under the previous sub-section (1) the duty 
was cast only on the company to file a copy 
of the order with the registrar and giving 
an option to the petitioner to do so if he 
chose; and, further, there was no limc-limit 
fixed within which it had to be done. As a 
matter of fact, the provisions of the sec- 
tion were rarely complied with, and, if at 
all, only after unreasonable delay. The pre- 
sent sub-section (1) makes the filing com- 
pulsory both on the petitioner and the com- 
pany, and also prescribes a time-limit within 
which it has to be done. 

Sec. 173: Scope and Application. — The 
Court has to see whether a stay of the pro- 
ceedings will be conducive or detrimental 
to commercial morality and to the interest of 
the public at large. 24 P. W. R. 1919= 
49 I.C. 412. The Courts in India have the 
power to make an order for stay of the 
proceedings even under a voluntary wind- 
ing up. > 49 I.C. 412. A petition was filed by 
a ^ creditor of a company for compulsory 
winding up. The petition was opposed by 
the company and certain other large credi- 
tors on the ground that the company, though 
involved, had since the petition, entered into 
an agreement for sale of its property to a 



& r 75l 


1539 


The Indian Companies Act (Vlt of 191^). 


Court may have regard to 
wishes of creditors or contri- 
butories. 


174. The Court may, as to all matters relating 
to a winding up, have regard to the wishes of the 
creditors or contributories as proved to it by any 
sufficient evidence. 


Official Liquidators . 

175. (1) For the purpose of conducting the proceedings in winding up a 

. r company and performing such duties in reference 

d^or > ° intinent ° f official thereto as the Court may impose, the Court may 

appoint a person or persons 1 [other than the official 
receiver] to be called an official liquidator or official liquidators. 

(2) The Court may make such an appointment provisionally at any lime 
after the presentation of a petition and before the making of an order for winding 
up 2 [but shall before making any such appointment give notice to the company, 
unless for reasons to be recorded it thinks fit to dispense with notice.] 


LEG. REF. 

1 These words were inserted by S. 94 of 
Act XXII of 1936. 

2 These words added by l bid. 


new company to be formed and the order, 
if made, would cause loss to the creditors 
and the shareholders. Under the circum- 
stances the Court properly ordered the peti- 
tion to stand over and allowed time upon 
the company undertaking not to part with 
any portion of the purchase money except 
for preliminary expenses. The company 
was also allowed to complete the sale, liberty 
being given to the parties to apply in the 
meantime. 1924 R. 108=88 I.C. 138. 

Sec. 174: Scope. — Although a creditor 
who is unable to obtain payment of his debt 
is entitled ex debit 0 justitiae to an order 
for Hie compulsory winding up of the com- 
pany, still that right is not an individual 
right but a representative right. His appli- 
cation is not on his individual behalf alone 
but it is in fact on behalf of the ptire body 
of the creditors. So, it is but fair and rea- 
sonable that the wishes of the majority of 
creditors should be given much value by the 
Court. 10 R. 143=1932 R. 75. Where 3 
scheme of reconstruction suggested by a 
majority of the creditors was entirely illu- 
sory and unpractical, and was in essence 
but a scheme for the voluntary liquidation 
of the company without the intervention of 
the Court, the Court is not bound to accept 
it when the company is in a hopelessly in- 
volved condition and its liquidation must be 
made officially. 126 I.C. 185=1930 L. 177. 

Contributories. — In the case of a solvent 
company, the Court and also the official 
liquidator should have particular regard to 
the wishes of the contributories as to all 
matters affecting them as a class. 58 I. A, 
416=55 M. 180=61 M.L.J, 783=1932 P. 
C. 1 (P.C.). 

Fully " Paid up Shareholders.— For the 
purpose of this section, a fully paid up 
shareholder is in an entirely different posi- 
tion from a creditor or contributory . And 
consequently he has a right to. appear and 
to be heard upon any application to wind 


up the company; and this right is not cur- 
tailed by Hie use of the word “contribu- 
tories” in S. 174. 58 C. 62=1931 C. 391- 

Shareholder NOT TO BE IDENTIFIED WITH 
Company. — Where any shareholder is re- 
fused a hearing by the Court, the party 
aggrieved is only that shareholder and hot 
the company. It would be improper to 
allow the company to come in and fight the 
battle or the grievances of the individual 
shareholder, as there is’ a great difference 
between the company opposing an applica- 
tion for winding up and a person coming 
with a right to be heard merely as a share- 
holder. 58 C. 62=1931 C. 391. 

Sec. 175: Amendment by Act XXII of 
1936. — The amendment in sub-section (1) 
has been consequential on the amendment 
of S. 171. The amendment in sub-section 
(2) adds a provision requiring notice to be 
normally given to the company before the 
Court appoints a liquidator. The absence 
of any provision as to notice in the Act as 
it previously stood resulted in the provision 
of the section being abused in many cases 
where a creditor or a contributory who had 
maliciously presented a winding up petition 
had followed it up by an ex parte applica- 
tion for the appointment of a provisional 
liquidator. Statements were generally made 
which the company had no opportunity of 
rebutting. An order for appointment of a 
provisional liquidator, in these circumstances 
led very often to disastrous results, and 
many companies became practically ruined 
because of the appointment. The remedy 
ordinarily available in cases of such mali- 
cious petitions, would hardly be sufficient to 
compensate the loss caused to the credit of 
the company by the appointment of the pro- 
visional liquidator. The decided cases in 
England also have laid down under an ana- 
logous section that although the Courts had 
jurisdiction to make an order appointing a 
provisional liquidator, ex parte , it ought nol 
to be made except in cases of. very great 
urgency and unless the. application was by 
the company itself. With a view to pro- 
tect the company from the abuse of the 
provisions of the Act, the present ametuj" 
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(3) If more persons than one are appointed to the office of official liquidator, 
the Court shall declare whether any act by this Act required or authorised to be 
done by the official liquidator is to be done by all or any one or more of such 
persons. 

(4) The Court may determine whether any, and what, security is to be given 
by any official liquidator on his appointment. 

(5) The acts of an official liquidator shall be valid notwithstanding any 
defect that may afterwards be discovered in his appointment : Provided that 
no thing in this sub-section shall be deemed to give validity to acts done by an 
official liquidator after his appointment has been shown to be invalid. 

(6) A receiver shall not be appointed of assets in the hands of an official 
liquidator. 


Resignations, removals, fil- 
ing up vacancies and com- 
pensation. 


176. (1) Any official liquidator may resign or be 

removed by the Court on due cause shown. 


(2) Any vacancy in the office of an official liquidator appointed by the 
Court shall be filled up by the Court 1 [and until the vacancy is so filled up the 
official receiver shall be and act as the official liquidator.] 

(3) There shall be paid to the official liquidator such salary or remuneration, 
by way of percentage or otherwise, as the Court may direct ; and, if more liqui- 
dators than, one are appointed, such remuneration shall be distributed amongst 
them in such proportions as the Court directs. 


LEG. ‘REF. 

1 These words were added by S . 95 of 
Act XXII of 1936. 

ment requiring notice, has been made in the 
section . 

Construction of sub-section (6).— The 
intention of sub-section (6) is to avoid any 
question of competition between a receiver 
and an official liquidator. To construe it 
in such a way as to give preference to a 
receiver appointed in a suit brought by a 
secured creditor would result in defeating 
its apparent object. 58 C. 940=1932 C. 76. 
The word ‘assets’ in this sub-section (6) 
means the assets of the company and in- 
cludes property which is subject to a 
charge. 58 C. 940. Where, therefore, 
there is a question of competition between 
a liquidator and a receiver appointed by the 
Court at the instance of debenture-holders 
or mortgagees, the Court will ordinarily in 
the exercise of its discretion give preference 
to the liquidator. 58 C. 940. 

Discretion of Trial Court. — The appoint- 
ment of a liquidator is a matter which is 
purely in the discretion of the trial Court, 
and the appellate Court should not interfere 
in the matter except under very special cir- 
cumstances. 5 R. 685=1928 R. 36; 5 Bur. 
L.T, 193=17 I.C. 835. 

Sec. 176: Amendment by Act XXII of 
1936. — The amendment in sub-section (2) 
has been consequential on the amendment of 
S. 171. The words, “on due cause shown” 
in S. 176 (1) of the Indian Companies Act 
govern the words may resign or may be 
removed by the Court. The acts of resig- 
nation or removal are linked together and 
subject to the same condition. An Official 
Liquidator can therefore resign on due 


cause shown. An Official Liquidator can- 
not be expected to carry on the affairs of 
the company at his own expense when there 
is no prospect _ whatever of recovering costs 
from the petitioner in the winding up pro- 
ceedings who cannot be traced. In such 
circumstances he must be permitted to 
resign and should not be compelled to con- 
tinue against his will. l.L.R. (1942) Kar. 
501=A.I.R. 1943 Sind 84. 

Resignation. — An official liquidator can- 
not resign at will without securing the con- 
currence of the liquidating Court out of 
mere caprice or resentment at inquiries re- 
garding the nature of his past operations. 
If he does so, he is liable to forfeit his pay. 
51 P.R. 1919=53 I.C. 649. Where an offi- 
cial liquidator fails to maintain a position 
of complete impartiality as between all the 
individuals whose interests are involved in 
the winding up and shows unusual parti- 
san activity, the Court will be justified in 
removing him and appointing another in his 
place. 55 M. 180=61 M.L.J. 783=58 I. A. 
416 (P.C.). 

Removal. — “Due cause” for removal of a 
liquidator under S. 176 (1) of the Compa- 
nies Act is to be measured by the real, sub- 
stantial, and honest interest of the liquida- 
tion and to the purpose for which the liqui- 
dator is appointed. Fair play lo the liqui- 
dator himself is not to be left out ot sight. 
Although the liquidator has been found to 
be negligent in carrying out the specific 
orders of the Court and the specific rules 
laid down in the Rules of Court, the Courl 
will not remove the liquidator, if it appears 
that it is not in the “real, substantial, honest 
interest of the liquidation” that he should 
be removed from his post. 40 C.W.N. 857. 
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Statement of affairs to be 
made to the liquidator. 


i77- The official liquidator shall be described by the style of the official 
Official liquidator. liquidator of the particular company m respect of which 

he is appointed, and not by his individual name, 

''‘[ilj-A. ( 1 ) Where the Court has made a winding up order or appointed 

an official liquidator provisionally, there shall, unless 
the Court thinks fit to order otherwise and so orders, be 
made out and submitted to the official liquidator a 
statement as to the affiairs of the company verified by an affidavit and containing 
the following particulars, namely : — 

(a) the assets of the company, stating separately the cash balance in hand 
and at the bank, if any : 

( b ) the debts and liabilities ; 

(1 c ) the names, residences and occupations of the creditors stating separately 
the amount of secured debts and unsecured debts, and in the case of secured debts 
particulars of the securities, their value and the dates when they were given ; 

(d) the debts due to the company and the names, residences and occupations 
of the persons from whom they are due and the amount likely to be realised there- 
from. 


(2) The statement shall be submitted and verified by one or more of the 
persons who are at the relevant date the directors and by the person who is at that 
date, the secretary, manager or other chief officer of the company, or by such of the 
persons hereinafter in this sub-section mentioned as the official liquidator, subject 
to the direction of the Court may require to submit and verify the statement, that 
is to say, persons — 

(a) who are or have been directors or officers of the company ; 

(i) who have taken part in the formation of the company at any time 
within one year before the relevant date ; 

(c) who are in the employment of the company, or have been in the employ- 
ment of the company within the said year, and are in the opinion of the official 
liquidator capable of giving the information required ; 

(d) who are or have been within the said year officers of or in the employment 
of a company which is, or within the said year, was, an officer of the company 
to which the statement relates. 

(3) The statement shall be submitted within twenty-one days from the 
relevant date, or within such extended time as the official liquidator or the Court 
may for special reasons appoint. 

(4) Any person making or concurring in making the statement and. affidavit 
required by this section shall be allowed, and shall be paid by the official liquidator 
or provisional liquidator, as the case may be, out of the assets of the company, 
such costs and expenses incurred in and about the preparation and making of the 


LEG. REF. 

1 This section was inserted by S. % of 
Act XXII of 1936. 


Sec. 177. — The Official Liquidator repre- 
senting a company is in no different posi- 
tion from any one else against whom a 
stranger or a third party makes a claim. 
His only duty is to consider and if he thinks 
it is an admissible claim to admit, and # if 
he thinks it an inadmissible claim to reject 
it ; and accordingly he is not bound # to call 
on the claimant to appear before him and 
make enquiry. 180 I.C. 69=1939 Rang. 46. 

Sec. 177-A: Amendment by Act XXII 
OF 1936. — This section and S. 177-B now 
added adopted Ss. 181 and 182 of the English 
Act. This section gives a slightly expended 
time for submission of the statement lef er- 
red to in sub-section (3), and it has been 


necessitated on account of the -difficulty 
which the liquidators have been often put 
to owing to the apathy and negligence of 
the directors in furnishing to the liquidators 
the necessary particulars as to the affairs' of 
the company. It also makes it obligatory 
upon the directors and other persons who 
are ordinarily in charge of the company and 
its assets before its liquidation to disclose 
to the liquidator full particulars as to the 
assets and liabilities. Thi§ also obviates the 
examination which liquidators have had 
very often to resort to, to find ' out^ the 
details of the assets, etc., from unwilling 
and obstructing directors and other officers 
of the company, and enables them to get 
along with work expeditiously. A penalty 
also has been provided in respedt of nor*- 
compliance with the provisions of this 
section. 
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IS. 177-B 


statement and affidavit as the official liquidator may consider reasonable, subject 
to an appeal to the Court. 

(5) If any person, without reasonable excuse, knowingly and wilfully 
makes default in complying with the requirements of this section, he shall be liable 
to a fine not exceeding one hundred rupees for every day during which the default 
continues. 

(6) Any person stating himself in writing to be a creditor or contributory 
of the company shall be entitled by himself or by his agent at all reasonable times, 
on payment of the prescribed fee, to inspect the statement submitted in pursuance 
of this section, and to a copy thereof or extract therefrom. 

(7) Any person untruthfully so stating himself to be a creditor or contributory 
shall be guilty of an offence under section 182 of the Indian Penal Code and shall, 
on the application of the liquidator or of the official receiver, be punishable accord- 
ingly. 

(8) In this section the expression “ the relevant date 99 means, in a case 
where a provisional liquidator, is appointed, the date of his appointment and } 
in die case where no such appointment is made, the date of the winding up order.] 

(1) In a case where a winding up order is made, the official liquidator 

„ .. .. . . . shall, as soon as practicable after receipt of the state- 

Statement by liquidator. ^ ^ ^ subx £ tted under section f 77 _ A> ^ nQt 

later than four, or with the leave of the Court, six months from the date of the 
order, or in a case where the Court orders that no statement shall be submitted, 
as soon as practicable after the date of the order, submit a preliminary report to the 
Court — 

(a) as to the amount of capital issued, subscribed, and paid up and the 
estimated amount of assets and liabilities, giving separately under the heading of 
assets particulars of — 

(£) cash and negotiable securities ; 

(«) debts due from contributories ; 

(iii) debts due to and securities, if any, available to the comapny ; 

(iv) moveable and immoveable properties belonging to the company ; 

(v) unpaid calls ; and 

(b) if the company has failed, as to the causes of the failure ; and 

(c) whether in his opinion further inquiry is desirable as to any matter 
relating to the promotion, formation, or failure of the company or the conduct 
of the business thereof. 

(2) The official liquidator may also, if he thinks fit, make a further report, 
or further reports^ stating the manner in which the company was formed and, 
whether in his opinion any fraud has been committed by any person in its promotion 
or formation, or by any director or other officer of the company in relation to 
the company since the formation thereof, and any other matter which in his 
opinion it is desirable to bring to the notice of the Court ] 

178. (1) The official liquidator 2 [whether appointed provisionally or not] 

Custody of company’s pro- shall take into his custody, or under bis control, all 
^ the property, effects and actionable claims to which 

the company is or appears to be entitled. 


LEG. REF. 

1 This section was inserted by S . 96 of Act 
XXII of 1936. 

* These words were inserted by S. 97 of 
Act XXII of 1936. 


Sec. 177-B: Amendments by Act XXII 
of 1936. — This section adopts S. 182 of the 
English Act. The making of the prelinr- 
nary report will give the creditors and con- 
tributories and also the winding up Court a 
general idea as to the affairs' of the com- 
pany and the length of time which is likely 


to be taken in completing the winding up. 

Sec. 178: Amendment by Act XXII of 
1936. — The amendment in sub-section (1) 
enables the provisional liquidator also to 
take into his custody the assets of the com- 
pany automatically on his appointment. The 
substitution of sub-section (2) is consequen- 
tial on the amendment of S. 171. A sale 
of the assets of the company after tht wind- 
ing up order in execution of a decree passed 
before that order, if it was without the 
leave of the winding up Court is voidable 
at the instance of the liquidator, 2 Pat. L. 
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1 [ (2) All the property and effects of the company shall be deemed to be 
in the custody of the Court as from the date of the order for the winding up of the 
company.] 


2 [i78-A. (i) The official liquidator shall yuthin a month from the date 

. of the order for the winding up of a company convene 

Committee of inspection m a mee ting of the creditors of the company ( as ascertained 
compulsory wmdmg up. from ^ books and documents J the company) for 

the purpose of determining whether or not a committee of inspection shall be 
appointed to act with the liquidator, and who are to be members of the committee, 
if appointed. 


(2) The official liquidator shall within a week from the date of the creditors’ 
meeting convene a meeting of the contributories to consider the decision of the 
creditors and to accept the same with or without modifications. 

(3) If the contributories do not accept the decision of the creditors in its 
entirety, it shall be the duty of the official liquidator to apply to the^ Court for 
directions as to whether there shall be a committee of inspection and, if so, what 
shall be the composition of the committee, and who shall be members thereof. 

(4) A committee of inspection appointed under this section shall consist 
of not more than twelve members being creditors and contributories of the com- 
pany or persons holding general or special powers of attorney from creditors or 
contributories in such proportions as may be agreed on by the meetings of 
creditors and contributories, or as, in the case of difference, may be determined by 


the Court. 


(5) The committee of inspection shall have the right to inspect the accounts 
of the official liquidator at all reasonable itmes. 

(6) The committee shall meet at such times as they may from time to time 
appoint, and, failing such appointment, at least once a month, and the liquidator 
or any member of the committee may also call a meeting of the committee as and 


when he thinks necessary. 

(7) The committee may act by a majority of their members present at a 
meeting, but shall not act unless a majority of the committee are present. . 

(8) A member of the committee may resign by notice in writing signed by 
him and delivered to the liquidator. 

(9) If a member of the committee becomes bankrupt, or compounds or 
arranges with his creditors, or is absent from five consecutive meetings of the com- 
mittee without the leave of those members who together with himself represent 
the creditors or contributories, as the case may be, his office shall thereupon become 


vacant. 

(10) A member of the committee may be removed by an ordinary resolution 
at a meeting of creditors if he represents creditors, or of contributories if he represents 
contributories, of which seven days’ notice has been given, stating the object of the 
meeting. 

(1 1) On a vacancy occurring in the committee the liquidator shall forthwith 
summon a meeting of creditors or of contributories, as the case may require to fill 
the vacancy, and the meeting may, by resolution, re-appoint the same or appoint 
another creditor or contributory to fill the vacancy. 


LEG. REF. 

1 This sub-section was substituted by 
section 97 of Act XXII of 1936. 

2 This section was inserted by S. 98, ibid. 

J. 77=38 I.C. 91. Under S. 178, the Offi- 
cial Liquidator should take into his custody 
or under his control all the assets of the 
company, but the company's property does 
not vest in the liquidator. I.L.R. (1941) 
Lah. 680=1941 Lah. 134. 

Sec. 178-A: Amendment by A39 XXII 
of 1936. — This section is based on S. 199 of 


the English Act. It adopts the provision 
contained in the Bankruptcy laws for the 
appointment of a committee of inspection to 
be chosen from among the creditors of" the 
bankrupt by the official assignee. In the 
case of companies also it has been thought 
desirable to enable the creditors, and contri- 
butories of the company which is being 
wound up compulsorily to have a right 
through their chosen representatives ^to 
supervise the administration of the affairs 
and properties of the company by the liqui- 
dators. 
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(12) The continuing members of the committee, if not less than two, may 
act, notwithstanding any vacancy in the committee.] 

179. The official liquidator shall have power, 
Powers of official liquidator, with the sanction of the Court, to do the following 

things : — 

(a) to institute or defend any suit or prosecution, or other legal proceeding, 
civil or criminal, in the name and on behalf of the company 5 

(b) to carrry on the business of the company so far as may be necessary for 
the beneficial winding up of the same ; 

( c ) to sell the immoveable and moveable property of the company by public 
auction or private contract, with power to transfer the whole thereof to any person 
or company, or to sell the same in parcels ; 

\d) to do all acts and to execute, in the name and on behalf of the company, 
all deeds, receipts, and other documents, and for that purpose to use, when necessary 
the company’s seal ; 


Sec. 179: Proceedings by Liquidator — 
Nature of. — The proceedings started hy a 
liquidator are not initiated in his personal 
capacity blit in the name and on behalf of 
the company, and it must be deemed as if 
the proceedings are being continued not only 
in the interest of the company but actually 
by the company through its liquidator. 55 
A. 912=1933 A.L.J. 1203 (F.B.). The 
liquidator should not appeal in any case 
without the permission of the winding up 
Court, and if he does so, he runs consider- 
able risk, in the event of failure, to pay the 
costs out of his own pocket. 43 A. 433= 
19 A.L.J. 262=60 I.C. 763. An offer to 
take a mortgage with possession of a mill 
belonging to the company, ’in the course of 
the winding up, when accepted by the Court 
is binding on the party offering, as the ac- 
ceptance by the Court should be deemed to 
have been on behalf of the official liqui- 
dator, especially when the official liquidator 
had acted upon the offer and has changed 
his position. The party who has made the 
offer will be estopped from withdrawing the 
same. 1930 A.L.J. 305=127 L C. 428= 
1930 A. 330. 

Official Liquidator— General duties 
and Powers. — Generally all ordinary ques- 
tions arising in the liquidation of a company 
are decided by the official liquidator himself. 
He odinarily applies to the Court only 
when some special question of law arises or 
when he wishes a direction from the Court 
on a general question of policy. If this 
procedure is followed, an application under 
S. 183 (5) of the Companies Act will lie 
from the order of the official liquidator to 
the Court instead of the Court itself decid- 
ing the matter in the first instance. S. 179 
of the Act lays down what powers may be 
given to the official liquidator . 1943 A.M.L. 
J. 21. Pursuant to an order of Court for 
sale by tender of a business which was a 
limited concern and which had been ordered 
to be wound up, the Official Receiver caused 
an advertisement to be published in the news- 
papers inviting tenders for the purchase of 
the business. The advertisement directed that 
the tenders should reach the Official Re- 
ceiver on or before a specified date but it 


was not stated that the highest tender would 
be accepted and there was no reserve price 
fixed. The appellant was found to have 
submitted the highest tender. Subsequently 
in an application made by the Official Re- 
ceiver to Court the Court was informed that 
other persons were willing to raise their 
offers to amounts higher than that offered 
by the appellant and the Court thereupon 
directed that a week’s further time might 
be given for receipt of fresh offers or for 
increase of offers already made. It was 
also directed that the offers should be made 
in sealed covers to be opened in court. The 
appellant feeling aggrieved by tills order 
appealed. Held , that as the advertisement 
did not state that the highest tender would 
be accepted and as the sale had not taken 
place at the time when the official Receiver 
took out the application for directions, it 
was competent for the court to pass the 
order in question calling for fresh tenders, 
f Proper procedure for sale by official Recei- 
ver under orders of Court indicated.] I.L. 
R. (1943) Mad. 790=1943 Comp. C. 133=56 
L.W. 41=1943 M.W.N. 58=A.I.R. 1943 
Mad. 365= (1943) 1 M.L.J. 123. 

Suits against contributories. — As soon 
as the company goes into liquidation, the 
shareholders are saddled with a new liabi- 
lity in respect of unpaid calls. 16 L. 1055= 
1935 L. 335; 155 I.C. 16=1934 L. 1015. 
The cause of action for the liquidator to 
realise contributions from the contributories 
arises only on the appointment of the liqui- 
dator. 48 A. 580=24 A.L.J. 691=1926 A. 
550; 23 A.L.J. 473=1925 A. 519. The 
fact that the calls are barred by time as 
against the company and that the company 
could not realize them on account of lapse 
of time is no answer to the liquidators’ claim 
for contribution. 10 P. 249=12 Pat.L.T. 
215=1931 P. 44; 38 A. 347; 31 M. 66; 22 
Bom. 654. 

'Leave to bid' to liquidator. — The Court 
in which winding up proceedings are pend- 
ing has jurisdiction only to sanction the 
liquidators applying to the executing Court 
either in a particular case or generally in all 
cases in which it thinks it desirable, for 
leave to bid as a decree-holder under O, 21, 
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(e) to prove, rank and claim in the insolvency of any contributory, for 
any balance against his estate, and to receive dividends in the insolvency, in respect 
of that balance, as a separate debt due from the insolvent, and rateably with the 
other separate creditors ; 

. (f) to draw, accept, make and indorse any bill of exchange, hundi or pro- 

missory note in the name and on behalf of the company, with the same effect with 
respect to the liability of the company as if the bill, hundi, or note had been drawn, 
accepted, made or indorsed by or on behalf of the company in the course of its 
business ; 

(§) t0 raise on the security of the assets of the company any money requisite ; 
(A) to take out, in his official name, letters of administration to any deceased 
contributory, and to do in his official name any other act necessary for obtaining 
payment of any money due from a contributory or his estate which cannot be 
conveniently done in the name of the company ; and in all such cases the money 
due shall, for the purpose of enabling the liquidator to take out the letters of adminis- 
tration or recover the money, be deemed to be due to the liquidator himself: 
Provided that nothing herein empowered shall be deemed to affect the rights, 
duties and privileges of any Administrator-General; 

(i) to do all such other things as may be necessary for winding up the 
affairs of the company and distributing its assets. 

180. The Court may provide by any order that the official liquidator may 

Discretion of official liqui- ° f th * l b ° V ® P™ erS T th ° Ut ■“£*?“ 

dator. or intervention of the Court, and, where an official 

liquidator is provisionally appointed, may limit and 
restrict his powers by the order appointing him. 

1 81. The official liquidator may, with the sanction of the Court, appoint an 

Provision for leaal assistance advocate = attorney or pleader entitled to appear before 
to official liquidator. die Court to assist him m the performance of his duties : 

Provided that, where the official liquidator is an attorney 
he shall not appoint his partner, unless the latter consents to act without remunera* 
tion. 


R. 72, C. P. Code. It has no jurisdiction 
itself to make an order giving the liquidator 
'leave to bid’. The liquidator has to apply 
to the executing Court for 'leave to bid’ at 
the sale, and the granting or refusing the 
same is entirely a matter for the executing 
Court to decide. 25 A.L.J. 891=1927 A. 
681. 

Sec. 179 (f) . — The power given to the 
liquidator under S. 179 (/) to indorse a 
promissory note is a statutory power and it 
cannot be delegated in the absence of a 
statutory provision permitting such delega- 
tion. Held , that the indorsements of certain 
promissory notes by the agents appointed by 
the liquidators conveyed no title in law to 
the assignees. No subsequent ratification of 
such indorsements by the liquidator could 
make them valid as they were void a b ini- 
tio. 52 L.W. 342=1940 Mad. 882= (1940) 
2 M.L.J. 309. 

Secs. 179 and 183 (5) . — Any sales or 
contracts of sale effected by the official liqui- 
dator of a company which has gone into 
liquidation in pursuance of the Court’s 
sanction previously obtained are not mere 
conditional agreements subjject to subsequent 
confirmation by the Court. Once the Court 
has sanctioned the sale of the company’s 
property and has fixed a reserve price, the 
matter is closed so far the Court is con- 
C. C. M. — IQ4 


cerned and the liquidator is free to dispose 
of the property provided he observes the 
conditions previously imposed by the Court 
under S. 179 of the Act, the liquidator can 
finally dispose of the property once he has 
got the sanction of the Court. It is not as 
if he has power merely to invite offers and 
to submit them to the Court for approval. 
Where the Court has given the official liqui- 
dator a general permission to sell the pro- 
perty of the company (provided that a 
certain price was obtained) and has ex- 
pressly sanctioned a contract of sale entered 
into by him for a sum considerably in excess 
of the stipulated price, the Court cannot, by 
passing an order purporting to revoke its 
own sanction, nullify the contract of sale. 
Neither S. 179 nor any other provision in 
the Companies Act gives any authority to 
the Court to revoke the sanction granted by 
it. S. 183 (5) of the Act is also of no avail, 
because S. 183 (5) clearly cannot apply to 
a case in which the act or decision of the 
official liquidator has been performed or 
made in pursuance of the Court’s express 
sanction. Nor has the Court any inherent 
power to revoke its own sanction after the 
sanction has been acted upon. 50 L. W. 
879=1940 Mad. 179= (1940) 1 M.L.J. 107. 

Sec. 181: Practice.— T he usual practice 
for the Court is to appoint the petitioning 



1546 The Civil Court Manual (Imperial Acts). |S. 182 

182 . *[ (r) ] The official liquidator of a company which is being wound up 

by the Court shall keep, in manner prescribed, proper 
Liquidator to keep books con- books in which he shall cause to be made entries or 

S m Ln J Ce ^brSt < acSunl minutes of Proceedings at meetings, and of such other 
of his receipts to Court. matters as may be prescribed, and any creditor or 

contributory may, subject to the control of the Court, 
personally or by his agent inspect any such books. 

1 [ ( 2 ) Every official liquidator shall, at such times as may be prescribed 
but not less than twice in each year during his tenure of office, present to the Court 
an account of his receipts and payments as such liquidator.] 

x [ ( 3 ) The account shall be in the prescribed form, shall be made in dupli- 
cate, and shall be verified by a declaration in the prescribed form.] 

1 [ ( 4 ) The Court shall cause the account to be audited in such manner 
as it thinks fit and for the purpose of the audit the liquidator shall furnish the Court 
with such vouchers and information as the Court may require, and the Court may 
at any time require the production of and inspect any books or accounts kept by 
the liquidator.] 

2 [ (5) When the account has been audited, one copy thereof shall be filed 
and kept by the Court, and the other copy shall be delivered to the registrar for 
filing, and each copy shall be open to the inspection of any creditor, or of any 
person interested.] 

183 . ( 1 ) Subject to the provisions of this Act the official liquidator of a 

company which is being would up by the Court shall, 
Exercise and control of [ n the administration of the assets of the company and 
lquidators powers. j n the distribution thereof among its creditors, have 

regard to any directions that may be given by resolution of the creditors or contri- 
butories at any general meeting 8 [or by the committee of inspection, and any 
directions given by the creditors or contributories at any general meeting shall in 
case of conflict be deemed to override any directions given by the committee of 
inspection.] 

( 2 ) The official liquidator may summon general meetings of the creditors 
or contributories for the purpose of ascertaining their wishes, and it shall be his 
duty to summon meetings at such times as the creditors or contributories, by resolu- 
tion, may direct, or whenever requested in writing to do so by one-tenth in value 
of the creditors or contributories, as the case may be. 

( 3 ) The official liquidator may apply to the Court in manner prescribed 
for directions in relation to any particular matter arising in the winding up. 

( 4 ) Subject to the provisions of this Act, the official liquidator shall use 
his own discretion in the administration of the assets of the company and in the 
distribution thereof among the creditors. 

LEG. REF. accounts; and if the winding up continues 

1 S. 182 was re-numbered as sub-S. (1) for more than a year, for the making of 

of that section and sub-Ss, (2) to (5) were proper statements periodically, as also rendi- 
added by S. 99 of Act XXII of 1936. tion of accounts and for the auditing of 

2 Inserted by ibid. < # such accounts . 

3 These words were added by S, 100, ibid. Sec. 183: Amendments by Act XXII of 

1936. — The insertion of words in sub-S. (1) 

creditor's attorneys as attorneys for the has been consequential on the enactment of 

official liquidator, and it is based on sound S. 178- A. 

reasons. Where the proceedings have been Sec. 183, sub-Sec, (1) . — See notes under 
complicated and have gone on for some time, S. 174, supra. Where a company was com- 

the petitioning creditor’s attorneys who are pulsorily wound up by order of Court and 

acquainted with the proceedings ought to be the liquidators felt a certain asset in the 
preferred to a new firm of attorneys who shape of a decree in favour of the direc- 
would require considerable time and labour tors of the company should be sold by 

before getting themselves familiar with the auction and accordingly applied to the 

proceedings. 37 Bom.L.R, 401=157 I.C. District Judge for directions under S. 183 
1093=1935 B. 337. of the Companies Act and having obtained 

Sec. 182: Amendments by Act XXII of sanction sold the decree to the highest bid- 

1936.— The added sub-sections make specific der and executed a deed assigning the decree 

provisions for keeping of proper books of to him, but the sale was later attacked by 
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( 5 ) If any person is aggrieved by any act or decision of the official liquidator 
that person may apply to the Court, land the Court may confirm, reverse or modify 
the act or decision complained of, and make such order as it thinks just in the 
circumstances. 

Ordinaiy powers of Court . 

184. (1) As soon as may be after making a winding up order, the Court 

r shall settle a list of contributories, with power to rectifv 

w*e rectification 
is required in pursuance of this Act, and shall cause the 
assets of the company, to be collected and applied in discharge of its liabilities. 


plicant before the Court, and to all the facts 
and circumstances of the case. 37 Bom. 


one of the liquidators on the ground of 
some irregularity in the conduct of the sale 
and the District Judge set aside the sale. 
Held, that in the absence of fraud the Dis- 
trict Judge had no power to set aside the 
sale, as the official liquidators with the sanc- 
tion of the Court assigned the decree to the 
person who became the purchaser. The 
principles of O. 21, R. 90, C. P. Code, do 
not appty, but even if they do, there would 
be no ground for setting aside the sale. 46 
L.W. 925= (1937) 2 M.L. J. 926. Sec also 
1940 Mad. 179= (1940) 1 M.L.J. 107. 

Sec. 183, sub-Sec. (5). — The petitioner- 
creditor is interested in the appointment of 
solicitors for the official liquidator, and he 
is a person aggrieved if the official liquida- 
tor should obtain an ex parte order appoint- 
ing a particular firm of attorneys to act for 
him. The petitioner-creditor will be entitl- 
ed to apply to the Judge who passed the 
order to have it set aside, and he will cer- 
tainly do so if proper grounds exist there- 
for. 37 Bom.L.R. 401=1935 B. 337. Where 
the prospectus issued by a company is a 
false and misleading document and contain- 
ed untrue statements and representations, a 
person who has agreed to take shares in 
such a company has a right to repudiate or 
avoid the contract, provided he does so 
within a reasonable time and before the 
commencement of proceedings for the 
winding of the company. But an applica- 
tion under S. 183 (5) after the list of con- 
tributories had been settled, and nearly 
eleven years after the agreement to take the 
shares, is too belated an application to be 
allowed. I.L.R, (1938) All. 301=1938 A. 
L.J. 94=1938 All. 193. Act or decision of 
liquidator in pursuance of express sanction 
of Court cannot be cancelled. See 1940 
Mad. 179=50 L.W. 879=(1940) 1 M.L.J. 
107. Cited under S. 179 supra. 

Sec. 184: Court's power to rectify the 
register of members. — The powers of the 
Court to rectify the register in winding up 
proceedings will be governed by the same 
principles which apply to its powers to rec- 
tify while the company is a going concern. 
The Court has power to decide any question 
relating to the title of the aggrieved party 
whose name has been omitted from the re- 
gister, and generally to decide any ques- 
tion necessary or expedient to be decided 
for rectification of the register. The exer- 
cise of the power is, however, discretionary, 
having regard to the person who is the ap- 


L.R. 904=160 I.C. 638=1936 B. 24. 

Finality of order.— -A ny order passed by 
the Court bringing the name of a person 
as a contributory on the list of contribu- 
tory is a final order, if not appealed against; 
and the question as to the liability of such 
person as contributory cannot be re-opened. 
95 I.C. 252=1926 L. 414, 

Burden of proof and costs of contest. — 
The burden of proving that his name was 
entered in the register fraudulently or with- 
out sufficient cause under S. 38 (1) of the 
Act, is upon the applicant under this section 
who applies for removing his name from the 
register of shareholders; and if he fails to 
discharge the same, he will be mulcted with 
the costs of the contest except under very 
special circumstances. 37 Bom.L.R. 904= 
160 I.C. 638=1936 B. 24. 

Subscriber to memorandum of associa- 
tion, when CEASES to be member. — A sub- 
scriber to the memorandum of association of 
a company remains a member until such 
time as either the company, which is autho- 
rized by its Articles of Association to do so, 
accepts surrender of the shares for valid rea- 
sons or the subscriber himself pays for the 
shares and validly transfers them to some- 
body else. The mere fact that the subscri- 
ber did not pay the share amounts and the 
managing agent thereupon struck off the 
name of the subscriber from the list of 
directors and communicated to the Regis- 
trar that - he had ceased to be not only a 
director but also ceased to be a member, 
will not have the effect of ceasing his mem- 
bership. Hence, when the company went 
into liquidation, the Official Liquidator was 
held entitled to have such person included 
in the list of contributories. 133 I.C. 424 
=1931 A. 701. If such member is dead, his 
legal representatives would be liable, but in 
this case if the parties had acted for a long 
time on the footing that the member had 
ceased to be a member, the legal represen- 
tatives, though made liable as contributories, 
would not be charged with interest. 1931 
A. 701. It is well-settled that the signa- 
tories to the memorandum of association of 
a company become the first members of the 
company as from the date of incorporation 
mentioned in the Registrar’s certificate. 
They are deemed to have become members 
of the company, and, on its registration, to 
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(2) In settling the list of contributories, the Court shall distinguish between 
persons who are contributories in their own right and persons who are contributories 
as being representatives of or liable for the debts of others. 


be entered as members on its register of 
members , But neither this entry in the 
register nor the allotment of shares is a 
condition precedent. Each subscriber at 
once by subscribing irrevocably agrees to 
take from the company the number of shares 
placed opposite his signature unless all its 
share capital has already been allotted to 
other persons. The fact that no shares are 
allotted to him and that he has ceased to be 
treated as a member for a considerable time 
would not relieve him from liability as a 
member and to be included in the list of 
contributories settled under S. 184. 32 S. 
L.R. 167=1938 Sind 187. Where a father 
applied for shares in a company for his 
minor sons, signed the application form on 
their behalf, paid the purchase-money by his 
''\vn cheque out of the Bank accounts opened 
by him in their names, and dividends were 
credited to those accounts and the balance 
in those accounts was drawn out by the 
minors when they became of age. Held, 
that the father, when he signed the applica- 
tions on behalf of his minor sons, must be 
taken to know that the sons were incapable 
of contracting being minors, that therefore, 
he must be treated as the owner of the 
shares, and that consequently he, and not 
liis sons, was liable to be put upon the list 
of contributories. I.L.R. (1939) Lab. 299 
=1939 Lah. 515. An application was made 
by one P, as guardian of the minor daughter 
for shares in a company and the company 
issued shares to and registered shares in the 
name of the daughter, describing her as a 
minor. When the company went into liqui- 
dation, the Official Liquidator claimed 
against the minor for contribution, but she, 
through her father and guardian, set up her 
minority and disclaimed personal responsi- 
bility, The Official Liquidator then claimed 
that her father, P who signed the appli- 
cation must be deemed to have contracted 
for the shares and should be placed on the 
list of contributories. There was no sug- 
gestion that the company were unaware of 
the daughter’s minority; on the other hand 
they knew that they were being invited to 
contract with a minor* and thought fit to 
contract with the minor. There was noth- 
ing on record to show that the father had 
at any time intended to become a subscriber 
of the company and there was no evidence 
that any of his money was used for the 
purpose* Held, (1) that the contract was 
void in law. On the face of it, the con- 
tract was made by both sides under com- 
plete misapprehension as to the law, but no 
misapprehension as to the facts. The father 
P could not be held to have contracted 
under an alias and could not therefore be 
placed on the list of contributories. I.L.R. 
(1942) Mad. 875=A.I.R. 1942 Mad. 470=55 
L.W. 200 = (1942) 1 M.L.J. 425. A limited 


company by its very constitution is prohibit- 
ed from purchasing its own shares, whether 
such purchase is authorised by the memo- 
randum of its association or not, the pur- 
chase is void and illegal. The legal incapa- 
city of a company to purchase its own 
shares is not dependent upon the fact of the 
purchase being made either within or out- 
side the territorial limits of the place where 
the company is incorporated, but it is 
beyond the scope of its constitution. If a 
company therefore purchases its own shares, 
no matter where, a member who has sold 
his shares to the company cannot claim to 
be removed from the register of share- 
holders under S. 184 of the Companies Act, 
because the purchase by the company must 
be deemed to have been not validly made 
as it is ultra vires of the company. On the 
strength of such a transaction the vendor 
is not entitled to have his name removed 
from the register and to have the vendee's 
name put instead. If a company purchases 
its own shares, the effect is that in law the 
vendor does not cease to be the legal owner 
of the shares, and his liability as a member 
contributory in respect of unpaid calls is 
not thereby extinguished, even if the sale 
and purchase be effected outside the state 
or territory where the company is incorpo- 
rated. Nor is the company estopped from 
pleading the invalidity of the purchase or 
that the purchase was for itself and not for 
a constituent by reason of representations 
made by its officers to the vendor, even if 
it be a foreign company. A company can- 
not be bound by estoppel to do something 
beyond its powers. In such a case, the 
remedy, if it all, can only be against the 
officers who made, the representation on the 
faith of which the contracts were entered 
into. 55 L.W. 653=1943 Mad. 111. 

Pledgee of shakes. — Where shares are 
pledged with the company, the legal owner 
thereof is the shareholder and not the com- 
pany and it is the shareholder alone that 
will be held liable for the unpaid calls 
thereon. 24 I.C. 236=69 P.R. 1914. 

Rectification, when ordered.— When a 
shareholder's estate has been taken Over by 
the Court of Wards (this case was in U. 
P.), the register may be rectified by placiug 
the name of the Estate Collector in the 
place of the shareholder. 1930 A. 617=124 
I.C. 726. A person cannot be included iu 
the list of contributories, if before the wind- 
ing up proceedings ’he has not only repudiat- 
ed his shares but has also asserted his right 
in an action by the company to enforce calls 
upon him; and he will also be entitled to 
have the register rectified by removing his 
name therefrom. 1926 L. 414=95 I.C. 252. 

When rectification not ordered. — If a 
person has been treated as a shareholder 
and he has acted as such, though there may 
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185. The Court may, at any time after making a winding up order, require 
Power to require delivery of contributory for the time being settled on the list 

property. oi contributories and any trustee, receiver, banker, 

agent, or officer of the company to pay, deliver, surrender 
or transfer forthwith, or within such time as the Court directs, to the official liqui- 
dator any money, property or documents in his hands to which the company is 
primafacie entitled. 

1 86. (1) The Court may, at any time after making a winding up order, 


have been some irregularity in the issue of 
shares to him, he will be estopped from 
denying his membership, and he will not be 
entitled to the removal of his name from 
the register. 54 P.R. 1915=28 I.C. 53. A 
person purchased some shares on condition 
that he would be appointed chairman of the 
Local Board, and he was allotted shares 
and was also appointed chairman. But 
subsequently there was a 'breach of the 
condition by his dismissal from chairman- 
ship. The remedy of sudi a person is only 
by an action for damages and not by get- 
ting his name removed from the register 
of shareholders. 1936 L. 700. 

Sec. 185: Scope of Section. — Apart from 
this section, the Court possesses ample 
powers ex debito justitiae to pass interim 
orders for protection and preservation of 
the subject-matter in dispute, pending the 
result of the litigation. 14 L. 68=1933 L. 
437. S. 185 only applies when it can be 
shown that the money or property covered 
by the order is, at the time of the order, is 
in the hands of the party ordered to deliver 
them up. 41 C.W.N. 975. The Court is 
not authorized to come to any final decision 
as to title under this section. 163 I. G. 378 
=1936 L, 408. That may subsequently be 
done under S. 186 or S. 235. 1936 L. 408. 

The section applies even where a lien is 
claimed on the property of the company, 
and the Court can order the property to be 
put into Court before adjudicating the truth 
or validity of the lien claimed. 1936 L. 408. 
The Court cannot, by a summary order 
under this section, order the refund of 
money realized by a creditor of the Bank 
under liquidation before the order of wind- 
ing up was passed but after the Bank had 
passed a resolution stopping payment of 
debts. 46 P.'R. 1915=29 I.C. 265. The 
proper course for the liquidator will be to 
file a regular suit like other claimants to 
recover the amount realized by such a cre- 
ditor. 29 I. C. 265. S. 185 does not of 
course contemplate an elaborate enquiry, 
but the Court has a discretion to decide 
whether any particular claim made can or 
cannot be conveniently dealt with under the 
section. An application . by the Official 
Liquidator under the section against an ex- 
managing agent of the company for pay- 
ment of sums overdrawn by him while he 
was managing agent is maintainable and not 
excluded by the mere fact that he had ceas- 
ed to be an agent before the commencement 
of liquidation proceedings. If in such ap- 
plication, the agent prays, that his claims to 


credit as against the company in respect of 
arrears of salary due to him and in respect 
of expenses of suits against him as agent it 
will not be proper to disallow the claims 
and to drive him to a separate suit, it is 
only fair that his claims against the com- 
pany must be considered in the application 
itself. Nor will the Court be justified in 
treating an application under the section as 
if it were an ejectment suit and seeking to 
ascertain the rights of the parties only as on 
the date of the initiation of the proceedings. 
The proper course would be to take an 
account in respect of such of the items as 
the agent would be entitled to retain either 
under S. 217 of the Contract Act or under 
the terms of the agreement between the par- 
ties and of the Articles of the Association 
of the company; and the balance of the 
amount claimed by the liquidator would be 
the amount prinia facie payable by the agent 
to the liquidator. 45 L.W. 119= (1937) 1 
M.L.J. 219. 

Ex parte orders — Practice. — It should 
not be laid down as a rule of procedure 
that ex parte orders should be passed ordi- 
narily where proceedings are taken under 
this section . Ex parte orders should be 
granted with the greatest caution and where 
rapid action is desired, it is always possible 
under the rules of the Court to serve with 
leave, short notice of any application to the 
Court. 6 Bom.L.R. 790. 

Secs. 185 and 188: Direction to refund 

MONEYS PAID — JURISDICTION OF COURT — 
Limits. — Where an application was made 
by the liquidators, asking the Court to 
direct certain persons to refund sums paid 
to them by the managing agents, after 
winding up petition, it was held ihzx S. 185 
empowered the Court exercising jurisdic- 
tion under the Act to require contributories 
and certain others to deliver up money, etc., 
in their hands to the liquidator and that 
neither S. 185 nor S. 188 gave the Court 
any power to pass orders against persons 
other than those mentioned in S. 185 of the 
Act, and that hence the Court had no juris- 
diction to pass orders for the payment 
asked for by the liquidators. 1940 A.L.J. 
739=1. L.R. (1940) All. 730=1940 AIL 514. 

Sec. 186: Scope of Section.— This section 
as well as S. 235 empowers the Court to 
make an order against the person com- 
plained against, but neither of them profes- 
ses to confer a new right on the person ap- 
plying. The power of the Court is, how- 
ever, restricted from proceeding suo wofg. 
55 A. 912=1933 A.L.J. 1203=1933 A. 789 
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Power to order payment of •*» contributory for the time being 

debt* by contributory. settled on the list of contnbutones to pay, in manner 

directed by the order, any money due from him or 
from the estate of the person whom he represents to the company exclusive of any 
money payable by him or the estate by virtue of any call in pursuance of this Act. 


(F.B.). This section does not create new 
liabilities or confer new rights on the liqui- 
dator but merely provides a summary pro- 
cedure in the winding up Court against, deb- 
tor-contribulories for enforcing existing 
liabilities. The power of the Court under 
this section is discretionary, and it is not 
bound to pass an order for payment under 
this section and may order the liquidator to 
file a separate suit. 54 A. 1067=64 M.L. 
J. 403=1933 P.C. 63=60 LA. 13 (P.C.) ; 
59P.R. 1915=31 I.C. 54; 4 L. 109=74 I, C. 
600. Though the jurisdiction under this section 
is permissive, it ought not to be refused in 
the absence of cogent reasons, when a fit 
case as made out for its exercise. 36 P.R. 
1916=31 I.C. 7*16. When there has been a 
valid call prior to liquidation and the date 
for its payment has passed, it becomes a 
debt due from the shareholder to the com- 
pany and is just like any other debt. .When 
subsequently the company goes into liquida- 
tion, that debt, becomes an asset of the 
company which have to he realised by the 
liquidator. It has lost its character as a 
call has become a debt and as such is 
realisable by the liquidator as any other 
debt or asset. The Court has no jurisdic- 
tion at all to question the propriety of a 
liquidator seeking to get in a debt due to 
the company prior to the liquidation under 
S. 186 of the Companies Act. 1942 A.W. 
R. (H.C.) 4. 

Application of Section. — It is not com- 
petent to a transferee of the debts and calls 
due from contributories to obtain an order 
under this section. An application by such 
a person, not being one on behalf of the 
company or for its benefit, is not maintain- 
able. 59 I.C. 538. An order passed under 
this section in an}* person’s favour is exe- 
cutable by him. But if he transfers die 
order in favour of any other person, that 
other person (the transferee) should first 
apply to the Court to get himself substitut- 
ed in the place of his transferor, and it is 
only then that he would be entitled to apply 
for execution, Ss. 200 and 201 of this Act 
are subjlect to the provisions of O. 21, R. 15, 
C. P. Code. 92 P.R. 1918=47 I.C. 907. 
Where the Memorandum of Association 
shows that one of the objects of the com- 
pany is to manage estates, it entitles the 
company lo act as a liquidator of another 
company; and once the company having been 
appointed a liquidator and having accepted 
die position the legality of the appointment 
cannot be questioned in proceedings of a pay- 
ment order under S. 186. 1936 L. 276=162 
I.C. 306. When there has been a valid call 
prior to liquidation and the date for its 
payment has passed, it becomes a debt due 
from the shareholder to the company and is 


just like any other debt. When subse- 
quently the company goes into liquidation, 
that debt becomes an asset of the company 
which have to be realised by the liquidator. 
It has lost its character as a call has become 
a debt and as such is realisable by the liqui- 
dator as any other debt or asset. The Court 
has no jurisdiction at all to question the 
propriety of a liquidator seeking to get in 
a debt due to the company prior to the 
liquidation under S. 186. I.L.R. (1942) A. 
26=1942 A.L.J. 47=A.I.R. 1942 A, 136. 

Defence. — In summary proceedings insti- 
tuted under this section, every objection is 
just as open to the person sought to be 
charged as it would have been if a suit had 
been brought by the liquidator in the com- 
pany’s name for the same money. Thus, if 
at the date of the application by the liqui- 
dator under this section to recover certain 
monies, a suit by him in the name of the 
company for the recovery of the said monies 
would have been dismissed as barred by 
the Limitation Act, the Court would have 
no power to order payment of such monies 
to the liquidator under this section. 54 A. 
1067 (P.C.) (noted supra). But it is not 
open to a shareholder who has been settled 
on the list of contributories to plead, in 
proceedings taken against him under this 
section, that he was improperly so settled. 
41 P.L.R. 1915; 71 I.C. 724=1923 A. 85. 
By virtue of S. 186 (2), it is wholly dis- 
cretionary in a Court whether any set-off 
can be allowed. It is now clear beyond any 
doubt and as a fixed -judicial principle that 
the Court never allows a person lo whom 
the company is indebted to set-off that, 
indebtedness against what is due from him 
as a contributory in respect «of calls. It is 
otherwise where the two debts are of a 
purely commercial nature. But where the 
debt of the company is in respect of calls, 
the set-off is never available to a contri- 
butory. I.L.R. (1942) A. 26=1942 A.L.J. 
47=A.I.R. 1942 A. 136. Under the law of 
set-off which is applicable in the winding 
up of a company, where there are two 
amounts, one in the account of A and the 
other in the account of A and B, if it 
is shown that the latter account, though stand- 
ing in the name of A and B was really in 
trust for A, the amount due under one 
account can be set-off against the amount 
due under another account. (1942) 1 M.LJ. 
161=55 L.W. 252=1942 Mad. 351. Under 
the law prevailing in India a deposit by a 
husband in the name of himself and his 
wife payable to either or survivor, in the 
absence of evidence to the contrary must 
be presumed to belong to the husband. 55 
L.W. 252=1942 Mad. 351= (1942) 1 M.L.J. 
161. Where a husband deposits fas salary 
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(2) The Court in making such an order may, in the case of an nnHmifwl 
company, allow to the contributory by way of set-off any money due to him 0 r to 
the estate which he represents from the company on any independent dealing or 
contract with the company, but not any money due to him as a member of the 
company in respect of any dividend or profit ; and may, in the case of a limits 
company, make to any director whose liability is unlimited or to his estate the like 
allowance : 


Provided that, in the case of any company, whether limited or unlimited* 
when all the creditors are paid in full, any money due on any account whatever 
to a contributory from the company may be allowed to him by way of set-off against 
any subsequent call. * 

187. (1) The Court may, at any time after making a winding up order, and 

Power of Court to make calls. el f tb f r befo f e °/ after xt has ascertained the sufficiency 

of the assets of the company, make calls on and order 
payment thereof by all or any of the contributories for the time being settled on the 
list of the contributories to the extent of their liability, for payment of any money 
which the Court considers necessary to satisfy the debts and liabilities of the company 
and the costs, charges and expenses of winding up, and for the adjustment of the 
rights of the contributories among themselves. 


in a bank in current and savings banks ac- 
counts in the name of himself and his wife 
payable to either or survivor, and takes a 
loan from the bank in his own name only, 
the amount standing to his credit in the joint 
account can be set-off against the money 
due under the loan account in the winding 
up of the bank, as the money is really his. 
55 L.W. 252=1942 M.W.N. 211=A.I.R. 
1942 Mad. 351= (1942) 1 M.L.J. 161. 

“Money due", meaning of. — The words 
“money due” in S. 186 refer to money due 
and recoverable in a suit instituted by the 
liquidator in the company’s name at the date 
of the application under the section. 54 A. 
1067 (P.C.) (noted supra). This meaning 
has been given to the expression on the 
basis that the section deals only with proce- 
dure for enforcing payment and does not 
purport to impose any liability. The term 
“money due” in its primary sense denotes an 
existing debt whether or not the right to re- 
cover the same is barred under the Limita- 
tion Act Under the Limitation Act the 
debt is not extinguished but only the remedy 
to recover it is barred. The term used in 
the articles of association or any contract 
may be taken to include a barred debt also, 
if the context permits. 36 Bom.L.R. 32= 
1934 B. 97. 

“At any time”. — The use of the words 
“at any time” in the section was not intend- 
ed to over-ride the - provisions of the Limi- 
tation Act. The Court cannot order pay- 
ment of a time-barred debt under this sec- 
tion. The words can only mean at any time 
in the course of liquidation proceedings, 
commencing from the date of the winding 
up order. 4 L. 109=174 1.C. 600=1924 L. 5 3. 

Contributory, partner or firm. — 'Where 
the principal partner of a firm had signed 
the promissory notes in favour of the com- 
pany which went into liquidation subse- 
quently, and the principal partner has been 
settle^ on the list of contributories and not 


the firm, still it is open to the liquidator 
to select him from among the partners and 
call upon him as contributory to liquidate 
the whole debt. 4 L. 239=77 I.C. 838. 

Seo. 186 (2) : Contributory op limited 
company, ip entitled to set-ofp . — Snb-S. 
(2) to S. 186 permits a limited right of set- 
off to a contributory only when the comp any 
is unlimited. 1938 A.L.J. 926=1938 AH. 
613; 1942 A.W.B. (H.G.) 4. Th e r e is 
nothing in S. 186 which can reasonably be 
construed as a general depriviation of contri- 
butories to companies in liquidation of the 
right of set-off. 1940 A. L. J. 826= 
I. L. R. (1941) All. 163=1940 All. 544 
(F.B.) . See also 1942 A.W.R. (H.C.) 4. 

Liability op representative contribu- 
tory. — Extent op. — The contributory who is 
called on to pay as th e representative of a 
deceased shareholder is liable to contribute 
only to the extent of the assets, which may 
have come into his hands 10 P. 249=12 
P.L.T. 215=1931 P. 44.' 

Jurisdiction. — A District Judge, under S. 
3 of the Act, has jurisdiction to order pay- 
ment even if some of the contributories re- 
side outside British India. 15 It. 302=1934 
L. 362. The provisions of S. 186 (1) are 
not mandatory and the Court exercising juris- 
diction in the winding up may grant or re- 
ject an application. If the Court refuses the 
liquidator must proceed by way of a civil suit. 
3940 A.L.J. 826=1. Ii.B. (1941) AH. 163 
=1940 AH. 644 (F.B.). Order under S. 186 
not a decree within S. 73, O. P. Code. See 
15 Luck. 382=194 0 Oudh 237=1940 O. W. 
N. 132. 

Seo. 187: Scope op Section. — The sec- 
tion is not restricted to original calls but 
includes also unpaid calls before the wind- 
ing up. 67 P.R. 1911=12 I.C. 958. So, 
the balance of the price of shares for which 
a call has been made before liquidation can 
be recovered by a summary action by the 
official liquidator. 12 I.C. 968. A coutri- 




(2) In making the call the Court may take into consideration the probability 
that some of the contributories may partly or wholly fail to pay the call. 

1 88. The Court may order any contributory, purchaser or other person 

from whom money is due to the company to pay the 
Power to order payment into samc i [-* * * * J the account of the official 

ank * liquidator 2 [in any scheduled bank as defined in clause 

(s) of section 2 of the Reserve Bank of India Act, 1934] instead of to the official 
liquidator, and any such order may be enforced in the same manner as if it had 
directed payment to the official liquidator. 

189. All moneys, bills, hundies, notes and other securities paid and delivered 

, .. into s [the Bank where the liquidator of the Company 

0 olIr t. may have his account], m the event of a company 

being wound up by the Court, shall be subject in all 
respects to the orders of the Court. 


LEG. REP. 

1 The words f ‘ the Bank of Bengal, the 
Bank of Madras, or the Bank of Bombay, as 
the ease may be, or any branch thereof, res- 
pectively, to” were omitted by S. 101 of 
AH XXII of 1936. 

2 These words were inserted, ibid, 

2 These words were substituted ’for the 
words “the Bank of Bengal, the Bank of 
Madras, or the Bank of Bombay, or any 
branch thereof, respectively” by 8. 102, 
ibid. 

butory who has paid before the settlement of 
the list of contributories, need not pay once 
again after settlement of the list. 50 0 . 104-9 
=36 C.W.N. 409=1932 C. 691. 

Liability op members. — Th e right en- 
forced by a Court in making calls is a statu- 
tory right of the creditors to enforce against 
the shareholders of the company on its insol- 
vency, and not a right of the company being 
enforced by the liquidator. 88 A. 847=14 
A.L.J. 349=35 I.C. 159. The calls are 
recoverable by the liquidator though they 
may have been barred under Art. 112 of the 
Limitation Act. A claim which might be 
hold to be barred by the C.P. Code if brought 
hy the company can be preferred by the offi- 
cial liquidator under the Companies Act. 50 
A. 476=26 A.L.J. 256=1928 A. 272. 

Calls and Preference shareholders . — 
Uncalled share money npon issued shares at 
fhe date of the winding up of a company 
forms paTfc of the assets or capital of the 
company. The preference shareholders be- 
ing entitled in winding up to return of 
capital in priority to other shares, unpaid 
ordinary share capital can be called up to 
meet th© amount required to pay the pre- 
ference shaTe capital, and the preference 
share capital can be repaid to the preference 
shareholders out of calls made upon the 
ccilinary shareholders to the extent of the 
unpaid capital on the issued shares. Where 
the memorandum of association of a company 
provides that "No dividend shall be payable 
except out of the net profits arising from the 
business of the company”, there can be no 
dma<£d payable to the preference sharehol- 
vers from the amount of the share capital 


when there have been no profits, although un- 
der the articles of association preference 
shares confer the right to a fixed cumulative 
preferential dividend. 1941 Mad. 806= 
(1941) 2 M.L.J. 94. 

Jurisdiction. — The only Court which can 
enforce an order passed by a High Court 
under this section against property of the 
contributory situated in a mofussil is the 
High Court and not the District Court. 
57 M.L.J. 723=30 L.W. 849 ; 6 P. 132. 
In a personal action, a decree pronounced by 
a Court of a foreign state in dbsentem , the 
defendant not having submitted to its autho- 
rity, is by international law a nullity. Where 
the defendant, who is a shareholder in a com- 
pany registered in an Indian State and is a 
resident of British India, does not appear be- 
fore the State Liquidation Court, before- 
which the liquidation proceedings are started, 
and does not submit to the jurisdiction of the 
Liquidation Court, a call order made against 
him by the Liquidation Golrt, in absence of 
an express agreement in the Articles of Asso- 
ciation that tile disputes with the shareholders 
should be settled by the State Court, is with- 
out jurisdiction and cannot be enforced as 
such in British In di a . It is necessary that 
the liquidator suing the defendant in British 
India should prove all necessary facts to es- 
tablish his liability. It is also necessary, in 
order to allow the plaintiff to succeed, 
that the call order for the particular amount 
was necessary and just. 40 P.L.R. 819= 
1938 Lah. 599. 

Seo.^ 188: Scope of Section. — A com- 
pany judge has no jurisdiction to pass an 
order against a person who has entered into 
a contract with the liquidator during the 
course of the liquidation for payment of 
the money due from him in a bank and to 
direct the execution of the order as a 
simple money decree. S. 188 does not give 
jurisdiction to a Judge to enforce an order 
against persons other than contributories, or 
persons mentioned in S. 185. The word 
* ( purchaser 9 9 in S. 188 means the p urcha ser 
of the interest of a contributory. Th© words 
i * or other persons from whom money is due,” 
refer to a person from whom money is due un- 
der S. 185 so far as it is intended that an 
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190. (1) An order made by the Court on a contributory shall (subject to 

Order on contributory con- an ? of appeal) be conclusive evidence that the 


elusive evidence. 


Power to exclude creditors 
not proving in time. 


Adjustment of rights of con- 
tributories. 


money, if any, thereby appearing to be due or ordered 
to be paid is due. 

(2) All other pertinent matters stated in the order shall be taken to be 
truly stated as against all persons, and in all proceedings whatsoever. 

1 91. The Court may fix a time or times within which creditors are to prove 
their debts or claims, or to be excluded from the 
benefit of any^ distribution made before those debts 
are proved. 

192. The Court shall adjust the rights of the 
contributories among themselves, and distribute any' 
surplus among the persons entitled thereto. 

193. The Court may, in the event of the assets being insufficient to satisfy the 

liabilities, make an order as to the payment out of the 
° ' r assets of the costs, charges and expenses incurred in the 

winding up in such order of priority as the Court thinks just. 

194. (1) When the affairs of a company have been completely wound up. 

Dissolution of company. * e ?°” rt r shall , ma , k< ; ** order, that the company be 

dissolved from the date of the order, and the company 
shall be dissolved accordingly. 

(2) The order shall be reported within fifteen days of the making thereof 
by the official liquidator to the registrar, who shall make in his books a minute of 
the dissolution of the company. 

(3) If the official liquidator makes default in complying with the require- 
ments of this section, he shall be liable to a fine not exceeding fifty rupees for every 
day during which he is in default. 

Extraordinary powers of Court . 

195. (1) The Court may, after it has made a winding up order, s umm on 


order enforcing payment slionld be made. 
1936 A. 808=1936 A.L.J. 741; see also 
1940 A.L.J. 739=1940 All. 514. 

Sfc. 191: Proof before appointment of 
liquidator. — Tile Court cannot pass an order 
in (he winding up proceedings admitl in g the 
proof of any debt due to any particular cre- 
ditor, before a liquidator is appointed 9 A. 
1*80 . 

Secured creditor, proof by. — See 16 A. 
53; 55 P.W.R. 1907. 

Secs. 191 and 229. — So long as justice can 
be done to a creditor without disturbing the 
dividend already declared or paid, there 
is no reason why he should be prevented from 
getting his dividend merely because of failure 
to file proof of claim within the time limit- 
ed by the notice under R. 83 of the Rules 
framed by the Madras High Court un- 
der the Companies Act. The delay in fil- 
ing the affidavit of proof of a claim can be 
excused. On a literal reading of B. 91, as 
it now stands, it would seem that unless a 
creditor satisfies the Court that owing to ig- 
norance or want of notice he did not file 
proof of Ms debt, liis claim cannot he ad- 
mitted. It is desirable that B. 91 should he 
amended on the lines of R. 65 of the English 
Bankruptcy Act or S. 72 of the Presidency 
Towns Insolvency Act- 55 L.W. 99=1942 
C. C. M.— 195 


M.W.X. 347=A. I. R. 1942 Mad. 349= 
(1942) 1 M.L.J. 182. See also 27 Mad. 
496. When declared, a dividend is a debt 
arising out of a contract payable by (he com- 
pany to a shareholder. The persons entitled 
to receive Ihe dividend are only the duly re- 
gistered shareholders when the dividend is 
declared . TMs is the usual position in the 
absence of any previsions to the contrary in * 
in the Articles of Association. 48 O.W.N. 
693. 

Snc. 194. — An assignee of a payment 
order from the liquidation Court can get 
relief from the Court even after the disso- , 
lution of the company. 67 I.C. 443 ; 40 P. 
B. 1915=28 I.C. 286. The liquidator may, 
although he becomes functus officio in liqui- 
dation, complete a formal act like giving a . 
transfer in writing for a decree which has 
already been transferred, even after disso- 
lution. 54 M.L.J. 663=1928 M. 478. 

Dissolution may be declared void. — It is 
open to the Court under S. 243 of the Act 
to declare the dissolution to he void, and 
thereupon all proceedings may he taken as 
anight have been taken if the company had 
not been dissolved. * 

Sec. 195: -Scope of Section. — An order" 
under this section will be made only if it 
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Power to summon persons before it any officer of the company or person known 
suspected of having property or suspected to have in his possession any property of 
of company. the compan y 3 or supposed to be indebted to the company 

or any person whom the Court deems capable of giving information concerning 
the date, dealings, affairs or property of the company. 

(2) The Court may examine him on oath concerning the same, either by 
word of mouth or on written interrogatories, and may reduce his answers to writing 

and require him to sign them. . . 

(3) The Court may require him to produce any documents m his custody 
or power relating to the company ; but, where he claims any lien on documents ■ 
produced by him, the production shall be without prejudice to that lien, and the 
Court shall have jurisdiction in the winding up to determine all questions relating 

(4) If anv person so summoned, after being tendered a reasonable sum for 
his expenses, refuses to come before the Court at the time appointed, not having 
a lawful impediment (made known to the Court at the time of its sitting, and allowed 


is likely to lead to some benefit to the credi- 
tors. Ir is in the discretion of the Court, 
although such discretion lias to be exercised 
judicially. 40 P.R. 1915=28 I.C. 286. 

Scope' or Section's 195 and 196 .--The 
scope of an examination under S. 195 is to 
seek information on matters whieh may be 
just or beneficial for the winding up of the 
company. If the conduct of persons con- 
nected with the formation or management 
of the company is to be investigated, that 
must he done under S. 196. The first one 
is intended to be nsed for the purpose of 
promoting the liquidation proceedings while 
the second section is primarily intended to 
investigate the conduct of those who have 
been charged with its affairs. 130 I.C. 409 
i=1931 L. 8. 

Power op Court. — The powers of fcke 
Court are very wide and it is not necessary 
that the Court must first determine that the 
person called upon to furnish information 
does actually possess that information. If the 
Court lias reason to think or even if an alle- 
gation is made that a certain person is in pos- 
session of information which would he useful 
for the purposes of the winding up of the 
company, the Court- may call upon him to 
appear in Court and to examine him. If a 
party is entitled to take part in or to con- 
duct an examination, the ordinary rule is 
that he is entitled to do so with the help of 
counsel. There is nothing in this Seetion 
which bars the assistance of counsel for (he 
Official Liquidator for an inquiry under this 
section. 130 I.C. 407=1931 L. 8. 

Right op Petitioning Creditor to attend- 
ance AND CONDUCT OP EXAMINATION. — 
[Where the liquidator refuses to act or 
where he has not. the means to act, the 
Court can give the conduct of the exami- 
nation to a petitiouing-creditor ; and the 
Court has a discretion also to allow a 
creditor to attend, , even while the official 
liquidator has the conduct of the examina- 
tfjion. As to the examination under this section 
is a private one, it wopld be an invasion of 
privacy if petitioning creditors and 
ethers were allowed to attend. 1924 R, 24= 


1 R. 384=83 I.C. 3. The depositions made 
under the provisions of S. 195, and obtained 
by the Liquidator under R. 174 of 
Ch. XXXI of the Original Side Rules 
under the Companies Act, are private docu- 
ments and the Liquidator is not entitled to 
refer to them in any other proceedings. I. 
L.R. (1940) 1 Cal. 28=44 C.W.N. 512= 
3940 Cal. 488. In a suit filed hy the Liqui- 
dator of a company for setting aside the 
purchase of the stock-in-trade and assets of 
the company by one of the defendants, the 
Liquidator applied for the appointment of a - 
receiver of the assets of the company and 
referring to the examination under S. 195, 
alleged a conspiracy to defraud the credi- 
tors of the company. The defendants who 
had been examined under S. 195 of the Act 
at the instance of the Liquidator applied 
for obtaining copies of their depositions. 

Held, that they were entitled to copies upon 
counsel for each defendant undertaking to 
prevent communication of his deposition to 
his co-def endants or their solicitors or coun- 
sel. I. L.R. (1940) 1 Cal. 28=44 0. W. 
2T. 512=1940 Cal. 488. 

Inspection by public office. — Public 
officers charged with the investigation of 
criminal offences, such as the Deputy Super- 
intendent of Police, may be allowed by the 
Court to inspect the depositions made under 
.this section and to take notes, but not 
copies. 57 I.C. 424=1930 C. 521. 

Appeal. — A n order on the directors of 
a company to appear before the Court ^ for 
examination is not a judgment within 
Cl. 15 of the Letters Patent, and hence is 
not appealable. 55 C. 262=109 I.C. 704 
=1928 0. 295. However, when a District 
Judge disallowed the objections of the 
managing agents and ordered their examina- 
tion, it was held that this final order was 
appealable- 10 L. 806 (F.B.)=:117 I.C. 
985=1929 L. 707; 1931 L. 8. But the ap- 
peal will fie against the final order only, 
and not against the preliminary order mere- 
ly issuing the summons. 10 L. 806. 
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by it), the Court may cause him to be apprehended and brought before the Court 
for examination. 

196. (1) When an order has been made for winding up a company by the 

Court, and the official liquidator has applied to the 
Power to order public exa- Court stating that in his opinion a fraud has been 
mination of promoters, direc- committed by any person in the promotion or formation 
tors, etc. 0 f the company or by any director or other officer of 

the company, in relation to the company since its formation, the Court may, after 
consideration of the application, direct that any person who has taken any part 
in the promotion or formation of the company, or has been a director, manager or 
other officer of the company shall attend before the Court on a day appointed by 
the Court for that purpose, and be publicly examined as to the promotion or for- 
mation or the conduct of the business of the company, or as to his conduct and 
dealings as director, manager or other officer thereof. . # , 

(9) The official liquidator shall take part in the examination, and lor tnat 
purpose may, if specially authorised by the Court in that behalf, employ such 
legal assistance as may be sanctioned by the Court. 

(3) Any creditor or contributory may also take part in the examination 
either personally or by any person entitled to appear before the Court. 

(4) The Court may put such questions to the person examined as the Court 

thinks fit. n 

(5) The person examined shall be examined on oath, and shall answer all 
such questions as the Court may put or allow to be put to him. 

(6) A person ordered to be examined under this section may at his own cost 
employ any person entitled to appear before the Court, who shall be at liberty to 
put to him such questions as the Court may deem just for the purpose of enabling 
him to explain or qualify any answers given by him : Provided that if he is, in the 
opinion of the Court, exculpated from any charges made or suggested against him 
the Court may allow him such costs as in its discretion it may think fit. 

(7) Notes of the examinationshall be taken down in writing and shall be 
read over to or by, and signed by, the person examined, and may thereafter be used 
in evidence against him in civil proceedings, and shall be open to the inspection ot 
any creditor or contributory at all reasonable times. 


Sec. 196: Scope or the Section — See 
130 I.C. 407=1931 I/. 8; noted under S. 
195, supra . See also 98 I.C. 599=1926 L. 
385 to the same effect. 

Duty of Court. — The Court should consi- 
der the matter judicially aud pass order 
only on being satisfied that there is reason- 
able ground for the allegation of fraud upon 
j.he fuels stated in the application. It is not, 
however, necessary that the charge of fraud 
should be specified in the application with 
the same precision and particularity as may 
he necessarv in a criminal complaint under 
the I.P. Code. 56 A. 496=1933 A.L.J. 
229=1933 A. 366. 

Ex Parte Order. — Order for public exa- 
mination can be made e® parte without notice. 
56 L.W. 648=1944 Mad. 87= (1943) 2 M. 
L.J. 499. When the Court has passed an 
e.r parte order for the public examination of 
an officer on an application of the liquidator, 
the only objection that can be raised^ by tfte 
officer for his examination is one of jurisdic* 
tion He will not be entitled at that stage 
( L e .] before his public examination) to show 
that the charge of fraud is incorrect. 56 
A. 496. 


Appeal. — An order passed for the public 
examination of an officer of the company is 
appealable. I.B. 1932 L. 658. An order 
refusing an application for inspection untor 
sub-section (7) is also appealable- 96 I-C- 
755=1926 L. 246. 


Sec. 196: Cl. (5): Examination, scope 
. — When once the official liquidator has 
1 do out a prime facie cas ® °* fraud against 
officer, the examination need not oe con- 
ned to the patrieular fraud mentioned m the 
iplication of the liquidator. 56 A- 
33 A.L.J. 229=1933 A. 366. 

Sec. 196: Cl. (7).—’ Tlie use o£ w ° r i ds 
a civil proceedings’ show that tne mate- 
ent of the person examined os 
Vi/ admissible in evidence m civil P r 9“®“ 
gs only; and that in criminal proceedings 
so against him it wouia he adnusrihle JW 
ily subject to 8. 133 of the ik 

a eh statements are not entirely excluded “ 
■iminal proceedings '„£ 

)9=1926 L. 385. Where the lending of 
onTes on the shares of a banhing^pany 
expressly prohibited by the Axttetei ot 
ssoeiation, the allotment of 
deration of promissory notes executed y 
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[S. 197 


(8) The Court may, if it thinks fit, adjourn the examination from time to 


(9) An examination under this section may, if the Court so directs, and 
subject to any rules in this behalf, be held before any District Judge or before any 
officer of the High Court, being an official referee, master, registrar or deputy 
registrar, and the powers of the Court under this section as to the conduct of the 
examination, but not as to costs, may be exercised by the person before whom the 
examinationi is held, 

197. The Court, at any time either before or after making a winding up 

order on proof of probable cause for believing that a 
Power to arrest absconding contributory is about to quit British India or otherwise 
contributory, to abscond, or to remove or conceal any of his property, 

for the purpose of evading payment of calls or of avoiding examination respecting 
the affairs of the company, may cause the contributory to be arrested and his books 
and papers and moveable property to be seized and him and them to be safely 
kept until such time as the Court may order. 

198. Any powers by this Act conferred on the Court shall be in addition to, 

and not in restriction of, any existing powers of instituting 
Saving of other sums. proceedings against any contributory or debtor of the 
company, or the estate of any contributory or debtor, for the recovery of any call 
or other sums. 

Enforcement of and Appeal from Orders. 

All orders made by a Court under this Act may be enforced in the same 
manner in which decrees of such Court made in any 
suit pending therein may be enforced. 

200. Any order made by a Court for or in the course of the winding up of a 
company shall be enforced in any place in British 
Order made in any Court India other th an that in which such Court is situate, 
to be enforced by other Courts. by the Court that would have had jurisdiction £ 

respect of such company if the registered office of the company had been situate 
at such other place, and in the same manner in all respects as if such order had 
been made by the Court that is hereby required to enforce the same. 


199- 

Power to enforce orders. 


the shareholder is a contravention of the pro- 
visions of the Companies Act and contrary 
of the Artitdes of Association. It suggests 
fraud and would therefore justify the public 
examination of the directors of the Company. 
56 li.tV. 648= A. I. R. 1944 Mad. 87= 
(1948) 2 M.L.J. 499. 

Right to inspect. — The right of inspec- 
tion is confined to the creditors and contri- 
butories and the parties to the proceedings 
which are pending. 96 I.C. 755=1926 L. 
246. 

Sec. 399: Power op Court. — The com- 
pany judge has jurisdiction to enforce com- 
pliance with the provisions of the Act, though 
there is no express power conferred on him 
by the Act. Tims, he may order a company 
to deliver a copy of the register of mem- 
bers to a shareholder even though there may 
be no express provision in the Companies 
Act, empowering him to do so. 1936 A. 
568. The Court has also power to issue a 
mandatory injunction for enforcing com- 
pliance with the provisions of the Act, even 
though the proceedings are of a summary 
nature. 1936 A. 568. 

Secs. 199 and 202. — S. 202, dearly dif- 


ferentiates between appeals against orders 
and applies against decision and S. 399 
a Pi dies only to orders. 1945 Lah. 146 (F. 
B. ) . A decision to overrule preliminary 
objections and proceed with the case on the 
merits and a refusal to grant leave to pro- 
ceed with a suit in another Court are de- 
cisions and not orders coming within the 
ambit of S. 199, and therefore the memo 
of appeal therefrom under S. 202 has to be 
stamped under Seh. II, Art. 11, Court-Fees 
Act. 1945 Comp.C. 60=A.I.R. 1945 Lah. 
146 (F.B.). 

Sec. 200: Execution op orders op High 
Court in different Province. — An order 
made by the High Court of one province 
can be enforced in another province, only 
by the High Court of that province; anil 
the order cannot b e sent to a District Court 
of that province directly. 6 P. 132=8 Pat. 
L.T. 577; 53 M. 147=57 M.L.J. 723= 
1930 M. 74. Where an application is made 
by the official liquidator to the High Court 
for an order directing the. District Court 
within whose jurisdiction the property of a 
contributory is situated, to enforce the pay- 
ment order made by the High Court of 



S. 202] 


1557 


The Indian Companies Act (VII op 1913). 


201. Where any order made by one Court is to be enforced by another 
j Court, a certified copy of the order so made shall be 
to be enforced by oth^ComT P roduced to the proper officer of the Court required to 

* enforce the same, and the production of such certified 
copy shall be sufficient evidence of such order having been made ; and thereupon 
u ^ t “ m ? ndoned Court shall take the requisite steps in the matter for enforcing 
the order, in the same manner as if it were the order of the Court enforcing the same. 


202. Re-hearings of, and appeals from, any order or decision made or given 
Appeals from orders. in the matter of the winding up of a company by the 

... Court may be had in the same manner and subject to 

the same conditions in and subject to which appeals may be had from any order or 
decision of the same Court in cases within its ordinary” jurisdiction. 


.'mother province the High Court cannot 
authorize tile official liquidator to apply to 
the District Court concerned for enforcing’ 
the order. 3S M.L.J*. 377=1927 M. 27ll 
Srr contra, 34 I.C. 3S4. According to the 
Madras High Court, the proper procedure 
1o ho adopt pd on such an application would 
■j; fc the order passed by anotheT High 

Court in the same manner as a decree pass- 
ed by this High Court; and to transfer it 
±or execution to the District Court concern- 
ed. 25 L.W. 113. 

Ff,c. 201: Scope.— 8. 201 provides its 
mvn social procedure and has to be follow- 
ed. The procedure prescribed by S. 39, 0. 
P . Code, is not applicable; an order made 
by a Court under the Companies Act can he 
enforced by another Court on the production 
of a certified copy of the order in the Court 
is asked to enforce it. It is not ne- 
cessary iliat the order should be transferred 
by the Court which made it to the Court 
which is asked to enforce as in the case of 
decrees under S. 39, C. P. Code. Where 
special provisions is made in a special statute, 
tli at special provision excludes the operation 
of a general provision in the general law. 
I.L.R. (1942) Kar. 504=1948 Sind 89= 
1943 Comp. C. 88. 

Sep. 202: Scope of Section. — This section 
is wide enough to cover appeals against any 
order made in the matter of winding up of 
n c.imvany; provided such an order finally 
decides a dispute between the parties or 
deprives the appellant of an important and 
substantial light and is not a mere formal or 
an interlocutory order 10 L. 806=1929 Tj. 
707 (T.B.); 1926 L.'246; 130 I.C. 407= 
1931 L. 8. An order refusing copies of 
fieri ain documents to the appellants was held 
appealable in 10 L. 806. So also in respecr 
of an order passed for the examination of n 
director. 28 I.C. 280=40 P.R. 1915; and 
iu respect of an order passed against the 
managing agents for their examination being 
conducted by the Official liquidator through 
v counsel. 130 I.C. 407=1931 L. 8. The 
terms of S. 202, are wide enough to cover 
an order directing public examination of fche 
directors of a Company in liquidation and 
hence such an order is appealable- 56 L.W. 
648=1943 M.W.N. 716 (2)=A.I.R, 1944 
Mad. 87= (1943) 2 M.L.J. 499. See alto 


1945 Lab. 140 (F.B.) cited under S. 199, 
.at pro, 

De-tteauing. — T he re-hearing of any order 
made in the matter of winding up can only 
take place before a Court of appeal. But 
an order which lias been obtained cx parte 
or which is in truth a nullity may be dis- 
charged lr*’ {he Court which made it. ID. 
J87=5o I.C. 820. Sec also 72 I.C. 106= 
1928 A. 429. A liquidating judge may re- 
call p wrong order and rectify a mistake. 
13 P.L.R. 1919. 

Right of Appeal . — There is no right of 
appeal under this section to persons who 
were neither auditors nor contributories of 
the company under liquidation, but who had 
only a prospective interest to be appointed 
ns secretaries and agents if the company 
should be revived. Nor does it matter that 
th ( y wore the persons who originally pro- 
pounded tlie scheme and were parties in the 
lower Court. 38 Bom.LJR. 1495. "WheTe the 
directors of n company wish to prefer an 
appeal against an order directing the wind- 
ing up, they should, notwithstanding the 
official liquidator’s appointment in the mean- 
while, prefer the appeal in the company’s 
name. If a majority of the contributories 
concur in the filing of the appeal, the appeal 
is, in truth, that, of the contributories. 38 
C.W.N. 54=61 M.L.J. 783=55 M. 180 
(P.C.). An appeal against a compulsory 
winding up order is not incompetent merely 
because the company as such has not been 
impleaded as a party, when it is in fact 
substantially represented before the Court 
by its director shareholders, all of .whom 
are parties to the appeal. I.L.R. (1941) 
Lah. 680=1941 Lah. 134. The Official 
Liquidator is not a necessary party to an 
appeal against a compulsory winding up 
order, though it is desirable that he should be 
made a party in order to prevent possible col- 
lusion amongst interested parties and to en- 
sure that all necessary facts are laid before 
the Court. I. L. R. (1941) Lah. 680= 
1941 Lah. 134, An order fixing the r gutfe- 
neration payable to an advocate for legal 
services performed by him to the liquida- 
tors of the company is not an olrder made 
or given in the matter of the winding np of 
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Voluntary Winding up . 

Circu m sta n ces in which 

voSmt2ily nay ** W ° und up 203. A company may be wound up voluntarily — 

(i) when the period if (any) fixed for the duration of the company by the 
articles expires, or the event (if any) occurs, on the occurrence of which the articles 
provide that the company is to be dissolved and the company in general meeting 
has passed a resolution requiring the company to be wound up voluntarily ; 


the company within the meaning of S. 202 
of the Companies Act, and no appeal lies. 
It is of the nature of a ministerial order 
settling a dispute arising in the establish- 
ment employed under the Liquidators. I. 
L.B. (1942) Kar. 496=A.I.R. 1943 Sind 


Only single appeal against order op 
District Judge. — There is only one appeal 
against the decision or order of a District 
Judge, in cases which are within his ordinary 
orignal jurisdiction, and, hence, there can 
be only one appeal against any decision or 
order passed by him in the winding up. 34 
P.K. 1913=22 I.C. 250. 

Appeal prom orders in winding up under 
supervision op Court. — Under S, 225 orders 
passed in winding up under supervision of 
Court are placed on the some footing as 
orders passed in winding up ly the Conn . 
Hence an appeal is competent from such 
orders also. 158 I.C. 853=1935 L. 174. 

Appeals were held to lie in the case of 


the following orders. — (i) An order refus- 
ing copies of certain documents to the appel- 
lants. 10 L. 806. (it) An order passed for 
the examination of a director under S. 19G 
28 I. A. 286=40 P.R. 1915. (in) An order 
passed against the managing agents for their 
examination being conducted by the official 
liquidator through a counsel. 130 I.C. 407 
~ 19 ^l ?t' 8 *. W A* ord er passed under 
S. 237 directing the official liquidator to pro- 
secute certain persons for criminal offence 
1931 C. 12=132 I.C. 474. (iv)Ajx order of 
Judge sxttmg on the original side of the 
High Court, declaring tluifc certain proxies, 
o Se ^ l „ the statu t Q1 *y meeting held under 
"• 15 3 for the purpose of approving a scheme 
of arrangement, were invalid, and that 
another meeting should be held. 10 R. 189 
*=137^1.0. 444=1932 R. 96. ( vi ) An order 
rejecting a scheme. 10 R. 438=1932 R 
154; 10 R. 189; 27 Bom.L.R. 655. A 

creditor who is aggrieved by an order sanc- 
tioning a scheme could also apply to the 
.kave to appeal against the order. 
41 C.W.N. 599=1937 Cal. 667. (vii) An 
order passed by the Court bringing or refus- 
ing to bring the name of a person as a con- 
tnbutory in the book. 41 P.L.R. 1915= 
28 I.C. 95. See also 79 P.R. 1919. 

Appeals were he l d not to tvtf; nr the 
•CASE OF THE FOLLOWING ORDERS.- — (i) The 
• framing- of issues by a Court in a petition for 
We wincim up of the company is not an 
‘order" and is not appealable. 16 I.C. 


794. (ii) An order of the liquidating Judge 
reducing the remuneration of an employee 
of the official liquidators sanctioned by the 
predecessor of the Judge 1 L. 73=55 I.C. 
928. 

Revision. — Where the Registrar declared 
a certain company dissolved; and an applica- 
tion for restoration of the same was re- 
jected; the order not being one passed in 
winding up proceedings was held open to 
revision only, and an appeal against the re- 
jection was treated as a revision petition. 
86 I.C. 652=1925 L. 443. 

Recs. 202 and 235. — The last part of S. 
202 which lays down that ‘appeals will be 
had in the same manner, etc.’ merely re- 
gulates the procedure to be followed in the 
presentation and hearing of such appeals. 
Where on a Petition under S. 235, the High 
Court holds the application to be maintain- 
able its order is not of a merely formal 
or ministerial character, but finally decides 
points between the parties relating to sub- 
stantial and important rights and is appeal- 
able under Cl. 10 of the Letters Patent- 
1938 Lah. 658. 

Sec. 203: Amendments by Act XXII of 
1936. — -In clause (3) the words “and the 
expression .... of this section' 7 have 
been inserted by the Amending Act. This 
is a mere consequential amendment. 

No VALID RESOLUTION FOR VOLUNTARY WIND- 
ING up. Power of Court. — Where there was 
no valid resolution for voluntary winding 
up and no valid ground for making a wind- 
ing up order,, but the Court passes the order 
for the compulsory winding up of the com- 
pany on tlie ground that the majority of the 
shareholders at a meeting were in favour of 
ihe winding up, it was held that it did not 
constitute sufficient ground for the compul- 
sory winding up order. 49 C. 399=69 I.C. 


Defective Extraordinary Resolution, 
effect. — If an extraordinary resolution pass- 
ed under the section does not provide that, 
by reason of its liabilities, the company 
cannot continue its business and that it is 
advisable, to wind up, the defect is very seri- 
ous. 35 P.R. 1917=36 I.C. 943. If any 
irregularity is discovered in the p assing of 
the extraordinary resolution, after the super- 
vision order was passed, the order may be 
(hseharged on application to the appellate 
Umrt. 36 I.C. 943. See also 115 I.C. 987 
—1934 R. 271 (an extraordinary resolution 
passed for voluntary winding up was .con- 
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Commencement 
tary winding up. 


of volun- 


Effect of voluntary winding 
up on status of company. 


(2) if the company resolves by special resolution that the company be wound 
up voluntarily ; 

(3) if the company resolves by extraordinary resolution to the effect that it 
cannot by reason of its liabilities continue its business, and that it is advisable to 
wind up ; 

x [and the expression fi resolution for voluntarily winding up ’ when used 
hereafter in this Part means a resolution passed under clause (i), clause (2) or 
•clause (3) of this section.] 

204. A voluntary winding up shall be deemed to 
commence at the time of the passing of the resolution 
2 [for voluntarily winding up.] 

205. When a company is wound up voluntarily, 
the company shall, frrom the commencement of the 
winding up, cease to carry on its business, except so far 
as may be required for the beneficial winding up 
thereof : 

Provided that the corporate state and corporate powers of the company shall, 
notwithstanding anything to the contrary in its articles, continue until it is dis- 
solved. 

206. (1) Notice of any special resolution or extraordinary resolution for 

winding up a company voluntarily shall be given by 
Notice of resolution to wind the company within ten days of the passing of the same 
up voluntarily. by advertisement in the official Gazette, and also 

in some newspaper (if any) circulating in the district 
where the registered office of the company is situate. 

(2) If a company makes default in complying with the requirements of 
this section, it shall be liable to a fine not exceeding fifty rupees for every day during 
which the default continues ; and every officer of the company who knowingly 
and wilfully authorises or permits the default shall be liable to a like penalty. 

3 [ 207. (1) Where it is proposed to wind up a company voluntarily, the 

. P , directors of the company or, in the case of a company 

Declaration of solvency. having more than two directors, the majority of the 

•directors may, at a meeting of the directors held before the date on which the notices 
of the meeting at which the resolution for the winding up of the company is to be 
proposed are sent out, *[*] make a declaration verified by an affidavit to the effect 
that they have made a full inquiry into the affairs of the company, and that, having 


IiEG*. REP. 

1 These words were added by S . 103 of 
Act XXII of 1936. 

2 These words were substituted for the 
words “authorising the winding-up ’ ’ by S. 
104, ibid. 

3 Sections 207 to 218 were substituted for 
the original Ss. 207 to 219 by S. 105 of 
Act XXII of 1936. 

4 The word “to” was omitted by S. 2 
and Seh. I of Act XXXIV of 1939. 


sidered invalid on the ground that the notice 
calling the general meeting at which the 
reolution wall discussed did not specify the 
intention to xiropose the resolution as an ex- 
traordinary one, and an order for public ex- 
. amination under S. 196, held incompetent 
because the company was not in liquidation 
in accordance with law) . 

Resolution for winding op along with 
other ultra vires Resolutions — Effect of. — 

* A resolution passed properly for winding 
.up voluntarily will not become inoperative 


merely because other ultra vires resolutions 
also were passed at the same meeting. See 
26 Bom.L.R. 987=1925 E. 49, where the 
resolution for voluntary winding up was 
mixed up with other matters relating to the 
agreement of amalgamation with another 
company . 

Sec. 207: Ahendhent by Act XXII of 
1936. — For Ss. 207 to 219 of the previons 
Act, the present Ss. 207, 208 to 208-E, 2 09 
to 209-H, 210 to 218 have been substituted. 
S. 207 deals with the declaration as to the 
solvency of the company by the directors. 
Ss. 208 to 208-E lay down the provisions 
regulating the members voluntary winding 
up. Ss. 209 to 209-H lay down the provi- 
sions regulating the creditors 3 voluntary 
winding up. Ss. 210 to 218 contain provi- 
sions common both to the members', as Ifett 
as to the creditors 7 voluntary windup aty. 
The present Ss. 207 to 218 are copied from 
Ss. 230 to 255 of the English Act, the on^y 
‘changes made in this Act being that (O in 
S . 208-D, a time period of 99 days has bee* 
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so done, they have formed the opinion that the company will be able to pay its 
debts in full within a peried, not exceeding three years, from the commencement 
of the winding up. 

(2) Such declaration shall be supported by a report of the company’s auditors 

on the company’s affairs, and shall have no effect for the purposes of this Act nnW 
it is delivered to the registrar for registration before the date su |j. 

section (1) of this section. 

(3) A winding up in the case of which a declaration has been made and 
delivered in accordance with this section is in this Act referred to as ‘ a member’s 
voluntary winding up,’ and a winding up in the case of which a declaration has 
not been made and delivered as aforesaid is in this Act referred to as ‘a creditor’s 
voluntary winding up.’] 


Provisions applicable to a 
member’s voluntary winding 


up. 


Power of company to ap- 
point and fix remuneration 
of liquidators. 


Member's Voluntary Winding up. 

1 [208. The provisions contained in sections 208-A 
to 208-E, both inclusive, shall apply in relation to a 
member’s voluntary winding up.] 

1 [208-A. (1) The company in general meeting 

shall appoint one or more liquidators for the purpose of 
winding up the affairs and distributing the assets of the 
company, and may fix the remuneration to be paid to 
him or them. 


(2) On the appointment of a liquidator all the powers of the directors «haiT 
cease, except so far as the company in general meeting, or the liquidator, sanctions 
the continuance thereof.] 


1 [2o8-B. • (1) If a vacancy occurs by death, resignation orjotherwise in the 

Power to fill vacancy in office of li 5 uidat o r appointed by the company, the 
office of liquidator. company in general meeting may, subject to any 

arrangement with its creditors, fill the vacancy. 


LEG. EEF. 

1 Sec footnote 3, page 1559 . 


fixed, and in S . 215-E, the provisions of the 
corresponding S. 253 of the English let, 
have been slightly expanded in form. Under 
the Act as it previously stood, no distinction 
was made between a members 7 voluntary 
winding up and a creditors 7 voluntary 
winding up. The distinction between them 
has been introduced by tins amending Act. 
In the English Act also, this distinction was 
introduced only by the Consolidating Act 
of 1929. Companies going into voluntary 
liquidation may be either solvent or insol- 
vent. In the former case the matters con- 
nected with the winding up are primarily the 
concern of the shareholders themselves, and 
in the latter case they are primarily the 
concern of the creditors. Hence it was 
thought necesary to introduce separate pro- 
visions regarding each of these cases. To 
enable creditors to secure control of any 
winding up in which the directors of the 
company cannot guarantee that the company 
■will bo solvent at the expiration of 3 years 
from the commencement of the winding up, 
.$s. 209 to 209-H have been enacted. Under 
the Act as it. previously stood, the provisions 
relating to the participation and control by 
the creditors in the matter of the winding up 
^proceedings were very ineffective, and in 


practice, the shareholders usually retained con- 
trol over a voluntary winding up, except where 
Ihe creditors were so prejudiced by the 
voluntary winding up as to justify the 
Court in making an order for the winding 
up compulsorily or subject to the super* 
vision of the Court. The present sections 
enable the creditors, in circumstances clearly 
affecting them, to have practically effective 
control of the voluntary winding up of the 
company. So also in the case of clearly 
solvent companies, the winding up proceed- 
ings being essentially in the interests of the 
members themselves the interference of the 
creditors would be unnecessary and some- 
times will prove also inconvenient. It is 
the shareholders themselves that must have 
to appoint the liquidators and have the 
control ^ of the liquidation proceedings . It 
is in view of these above-mentioned diffor- 
l’ent considerations which will have to be 
taken into account in cases of cleanly 
solvent companies and companies which 
cannot be said to be so, that different sec- 
tions have been enacted in the case of each, 
hfo cloubfc there will be several matters 
which wifi be common to both, and in respect 
of these matters Ss. 210 to 218 have been 
enacted and made applicable both to the 
members 7 vountary winding up and to the 
creditors’ voluntary winding up. 
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(2) For that purpose a general meeting may be convened by any contri- 
butory or, if there were more liquidators than one, by the continuing liquidators. 

(3) The meeting shall be held in manner provided by this Act or by the 
articles, or in such manner as may on application by any contributory or by the 
continuing liquidators, be determined by the Court.] 

1 [2o8-C. (1) Where a company is proposed to be, or is in course of being 

wound up altogether voluntarily, and the whole or 
part of its business or property is proposed to be trans- 
ferred or sold to another company, whether a company 
within the meaning of this Act or not (in this section 
called “the transferee company **), the liquidator of 
the first-mentioned company (in this section called “ the transferor company ”) 
may, with the sanction of a special resolution of that company conferring either a 
general authority on the liquidator or an authority in respect of any particular 
arrangement, receive, in compensation or part compensation for the 
transfer or sale, shares, policies, or other like interests in the transferee 
company, for distribution among the members of the transferor company, or may 
enter into any other arrangement whereby the members of the transferor company 
may in lieu of receiving cash, shares, policies, or other like interests or in addition 
thereto, participate in the profits of or receive any other benefit from the transferee 


* Power of liquidator to accept 
shares, etc., as consideration 
for sale of property of com- 
pany.- 


company. 

(2) Any sale or arrangement in pursuance of this section shall be binding 
on the members of the transferor company. 

(3) If any member of the transferor company who did not vote in favour 
of the special resolution expresses his dissent therefrom in writing addressed to the 
liquidator and left at the registered office of the company within seven days after 
the passing of the special resolution, he may require the liquidator either to abstain 
from carrying the resolution into effect or to purchase his interest at a price to be 
determined by agreement or by arbitration in manner hereafter provided. 

(4) If the liquidator elects to purchase the member’s interest, the purchase 
money must be paid before the company is dissolved and be raised by the liquidator 
in such manner as may be determined by special resolution. 

(5) A special resolution shall not be invalid for the purposes of this section 
by reason that it is passed before or concurrently with a resolution for voluntary 
winding up or for appointing liquidators, but if an order is made within a year for 
winding up the company by or subject to the supervision of the Court, the special 
resolution shall not be valid unless sanctioned by the Court. 


LEG-. REF. . 

1 Substituted by S. 105 of Act XXII of 
3 ft *6 Tide footnote 3, page 1559. 


Sec. 20S-C: Power of liquidator not to 
be restricted by resolution. — Where at the 
time of the amalgamation of a company 
with another, the shareholders of the former 
passed a special resolution under this 
section appointing liquidators for the pur- 
pose of carrying the same into effect, 
under supervision of directors of both the 
companies, powers of directors of one of 
which were to continue for carrying agree- 
ment into effect, the resolution is illegal to 
the extent of the restrictions imposed on the 
statutory powers of the liquidators. 52 B. 
573=55 I. A. 274=32 C.W.N. 103S=55 M. 
L.ff. 697 (P.C.). 

Application to creditors ’ voluntary 
winding up. — The provisions of this section 
apply to the case of a' creditors’ voluntary 
winding up with the modification that the 
C.O.M. — 196- 


liquidator in the latter case can exercise the 
powers only with the sanction either of the 
Court or of the Committee of Inspection*. 
{Vide S. 209-F.) 

Resolution for Amalgamation.— A 
resolution for amalgamation even though it 
may he mixed up with other matters is not 
illegal and void. 26 Bom.L.R. 937=90 
I.C. 580=1925 B. 49. It is sufficient if the 
resolution authorises the liquidator to adopt 
the agreement and to carry it into effect, and 
it is not necessary that the authorization 
should be in the words of this section. 1925 
B. 49. 

Transfer Company must be empower- 
ed by its memorandum. — E very company 
lias, under this section, a right of amalga- 
mation with another company irrespective 
of its own constitution in the memorandum 
and articles, but the amalgamation will not 
bind the transferee company, unless ita 
constitution empowers it to effect 'Sn&h. an 
acquisition. 52 B. 571 (PjO.). 
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(6) The provisions of the ^Arbitration Act, 1940] other than those restricting 
the applications of the Act in respect of the subject-matter of the arbitration, shall 
•apply to all arbitrations in pursuance of this section.] 

a [ao8-D. (1) In the event of the winding up continuing for more than one 
_ „ , year, the liquidator shall summon a general meeting 

!2 JSJ of the company at the end of the first year from the 
g commencement of the winding up and of each succeeding 

year, or as soon thereafter as may be convenient within 
ninety days of the close of the year, and shall lay before the meeting an account of 
his acts and dealings and of the conduct of the winding up during the preceding 
year and a statement in the prescribed form containing the prescribed particulars 
with respect to the position of the liquidation. 

(2) If the liquidator fails to comply with this section, he shall be liable to a 
fine not exceeding one hundred rupees.] 

a [2o8-E. (1) As soon as the affairs of the company are fully wound up, the 

liquidator shall make up an account of the winding 
Final meetin g and dissolu- U p^ showing how the winding up has been conducted 
OXL * and the property of the company has been disposed of, 

and thereupon shall call a general meeting of the company for the purpose of 
, laying before it the account, and giving any explanation thereof. 

(2) The meeting shall be called by advertisement specifying the time, 
place and object thereof, and published one month at least before the meeting 
in the manner specified in sub-section (1) of section 206 for publication of a notice 
under that sub-section. 

(3) Within one week after the meeting, the liquidator shall send to the 
registrar a copy of the account, and shall make a return to him of the holding of 
the meeting and of its date, and if the copy is not sent or the return is not made in 
accordance with this sub-section the liquidator shall be liable to a fine not exceeding 
fifty rupees for every day during which the default continues : 

Provided that, if a quorum is not present at the meeting, the liquidator shall, 
in lieu of the said return, make a return that the meeting was duly summoned and 
that no quorum was present thereat, and upon such a return being made the 
provisions of this sub-section as to the making of the return shall be deemed to 
have been complied with. 

(4) The registrar on receiving the account and either of the returns mentioned 
in sub-section (3) shall forthwith register them and on the expiration of three months 
from the registration of the return the company shall be deemed to be dissolved : 

Provided that the Court may, on the application of the liquidator or of any 
other person who appears to the Court to be interested, make an order deferring the 
date at which the dissolution of the company is to take effect for such time as the 
Court thinks fit. 

(5) It shall be the duty of the person on whose application an order of the 
Court under this section is made, within twenty-one days after the making of the 
■order, to deliver to the registrar a certified copy of the order for registration, and 


LEG. REP. 

1 Substituted by Act XXXII of 1940 . 

2 Substituted by S. 105 of Act XXII of 
3936. Vide footnote 3, page 1559. 


Sec. 208 -E: Meaning or terms. — The 
words ” are fully wound up” whenever used 
in this section must not be construed so 
narrowly and so strictly as to bring about 
a deadlock in the proceedings. The inser- 
tion of the words “from the registration of 
the return” in CL (4) of the section can 
•only mean that time runs from that date 
■and not from the date of filing of the return 
before the registrar. If the registrar does 


not. do his duty, or the necessary prelimi- 
naries which would justify registration have 
not been observed and he insists on some 
Thing more being done before he can take 
action, time does not begin to run until he 
does take such action. If the liquidator is 
not. satisfied with the decision of the 
registrar, or if any contributory or creditor 
is dissatisfied with the conduct of the liqui- 
dator, either can go under S. 215, and 
claim that in the exercise of the powers 
conferred by that section the Court shall 
take whatever action may be necessary. 18 
L. 190=1931 L. 500. 
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if that persons fails so to do he shall be liable to a fine not exceeding fifty rupees 
for every day during which the default continues.] 

Creditor's voluntary winding up. 

Provisions applicable to a 1 [209* The provisions contained in sections 209A 

utofs voluntary winding to 209H, both inclusive, shall apply in relation to a 
p * creditor’s voluntary winding up.] 

1 [209-A. (i) The company shall cause a meeting of the cerditors of the com- 

Meeting Of creditors. P* ny . to b ? summoned for the d ay , or the day “ext 

following the day, on which there is to be held the 
meeting at which the resolution for voluntary winding up is to be proposed, and 
shall cause the notices of the said meeting of creditors to be sent by post to the 
•creditors simultaneously with the sending of the notices of the said meeting of the 
company. 

(2) The company shall cause notice of the meeting of the cerditors to be 
advertised in the manner specified in sub-section ( 1 ) of section 206 for the publication 
•of a notice under that sub-section. 

(3) The directors of the company shall — 

(a) cause a full statement of the position of the company’s affairs together 
with a list of the creditors of the company and the estimated amount of their claims 
•to be laid before the meeting of creditors to be held as aforesaid ; and 

(b) appoint one of their number to preside at the said meeting. 

(4) It shall be the duty of the director appointed to preside at the meeting 
of creditors to attend the meeting and preside thereat. 

(5) If the meeting of the company at which the resolution for voluntary 
winding up is to be proposed is adjourned and the resolution is passed at an adjourned 
meeting, held in pursuance of sub-section (1) of this section, shall have effect as if 
it had been passed imm ediately after the passing of the resolution for winding up 
.the company. 

(6) If default is made — 

(a) by the company in complying with sub-sections (1) and (2) ; 

(b) by the directors of the company in complying with sub-section (3) ; 

(c) by any director of the company in complying with sub-section (4) ; 
the company, directors or director, as the case may be, shall be liable to a fine 
not exceeding one thousand rupees and, in the case of default by the company* 
every officer of the company who is in default shall be liable to the like penalty.] 

1 [20qB. The creditors and the company at their respective meetings mentioned 


LEO- . REF . 

3 Sec footnote 3 on page 1559, supra . 


Secs. 209 and 209-A to H: Creditors r 

VOLUNTARY WINDING UP — PROVISIONS NOT 
•COMPLIED WITH — PROCEDURE TO BE FOLLOWED. 

— S. 209 and Ss. 209-A to H of the Com- 
panies Act make provision for the procedure 
to be followed in a creditors ' voluntary 
“winding up 55 . If owing to an oversight 
these provisions have not been followed in 
the winding up, the best course to adopt will 
be for the Court to order that a meeting of 
the creditors should be held and that notices 
of the meeting should be sent by post to the 
• credits forthwith, and the company should 
cause notice of the meeting of the creditors 
to be advertised in the manner specified in 
S. 206 (1) for the publication of a notice 
under that sub-section, and the directors of 
4he company should cause a full statement 
of the position of the company's affairs 


together with a list of the creditors of the 
company and the estimated amount of their 
claim to be laid before such meeting of 
creditors, and the directors of the company 
should appoint one of their number to 
preside at the said meeting. At ettoh 
meeting the creditors should consider the 
question of nomination of a liquidator under 
8. 209-B, and the appointment of a com- 
mittee of inspection under S. 209-C, and 
other questions dealt with in 8s. 209-D to 
H. 1941 Cal. 30=1. Li. R. (1940) 2 Cal. 
325. 

Sec. 209-A (1): Omission TO CONVENE 
CREDITORS ' MEETING — IF VITIATES RESOLUTION 

winding up company. — An omission to con- 
vene the creditors' meeting as provided by 
8. 209-A (1) of the Companies Act is only 
an irregularity which can be cured and non 
an illegality which vitiates the stiefsofattion 
winding up the company. 223 L.0. 52. 
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in section 2 09 A may nominate a person to be liqui- 
Appointmcnt of liquidator. dator for the purpose of winding up the affairs and 

distributing the assets of the company, and if the credi- 
tors and the company nominate different persons, the person nominated by the 
creditors shall be liquidator, and if no person is nominated by the creditors the 
person, if any, nominated by the company shall be liquidator : 


Provided that in the case of different persons being nominated, any director, 
member or creditor of the company may, within seven days after the date on which 
the nomination was made by the creditors, apply to the Court for an order either 
directing that the person nominated as liquidator by the company shall be liqui- 
dator instead of or jointly with the person nominated by the creditors, or appointing 
some other person to be liquidator instead of the person appointed by the creditors,^ 


1 [209-C. The creditors at the meeting to be held in pursuance of section 209A 

Appointment of committee or at . subsequent meeting may, if they think fit, 
of iSpectiou. appoint a committee of inspection consisting of not 

more than five persons, and if such a committee is* 
appointed the company may, either at the meeting at which the resolution for 
voluntary winding up is passed or at any time subsequently in general meeting, 
appoint such number of persons as they think fit to act as members of the committee 
not exceeding five in number : 

Provided that the creditors may, if they think fit, resolve that all or any of the 
persons so appointed by the company ought not to be members of the committee 
of inspection, and, if the creditors so resolve, the persons mentioned in the resolution 
shall not, unless the Court otherwise directs, be qualified to act as members of 
the committee, and on any application to the Court under this provision the 
Court may, if it thinks fit, appoint other persons to act as such members in place 
of the persons mentioned in the* resolution.] 

1 f2og-D. (1) The committee of inspection, or if there is no such committee, 

. . f . A , the creditors, may fix the remuneration to be paid 

muiwation ancl'cessCTofdirec- to the liquidator or liquidators, and where the remu- 
tors* powers. neration is not so fixed, it shall be determined by the 

Court. 

(2) On the appointment of a liquidator, all the powers of the directors shall 
cease, except so far as the coihinittee of inspection, or if there is no such committee, 
the creditors, sanction the continuance thereof.] 


^og-E. If a vacancy occurs, by death, resignation or otherwise, in the office 
t> „ * An of a liquidator, other than a liquidator appointed by 

office of liquidator. or ttle direction of, the Court, the creditors may 

fill the vacancy. 

1 [2og-F. The provisions of section 208C shall apply in the case of a creditor’s 
voluntary winding up as in the case of a member’s 
Application of section 208-G voluntary winding up with the modification that the 
to a creditor’s voluntary wind- powers of the liquidator under the said section shall not 
up ' be exercised except with the sanction either of the 

Court or of the committee of inspection.] 


1 [209G. (i) In the event of the winding up continuing for more than one 


LEG. BEF. 

1 Sec footnote 3 on page 1559, supra. 


Sec. 2G9-C: Object or Committee. — The 
Committee of inspection is intended to 
watch and supervise the proceedings of the 
liquidator. No member of the Committee 


can directly or indirectly purchase afjr of 
the company } b assets or derive any profit 
from^ any transaction arising out of the 
winding up, or receive out of the asset® 
payments for services rendered or goods 
supplied to the liquidator. In re* GaUard- 
(1896) 1 Q3. 68. 
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. ■ , ’ ' „ year, the liquidator shall summon a general meeting 

of die company and a meeting of creditors at the end 
year. of the first year; from 1 the commencement of the Winding 

up> and of each succeeding year, or as soon thereafter 
as may be convenient, and shall lay before the meetings an account of his acts 
and dealings and of the conduct of the winding up during the preceding year and a 
statement on the prescribed form containing the prescribed particulars with respect 
to the position of th^P winding up. 

(2) If the liquidator fails to comply with the section, he shall be liable to a 
fine not exceeding one hunderd rupees.] 

*(209-H. (i) As soon as the affairs of the company are fully wound up. 

Final meeting and dissolu- the liquidator shall make up an account of the winding 
don. up showing how the winding up has been conducted 

and the property of the company has been disposed of, and thereupon shall call 
a general meeting of the company and a meeting of the creditors for the purpose 
of laying the account before the meetings and giving any explanation thereof. , 

(2) Each such meeting shall be called by advertisement specifying the time, 
place and object thereof and published one month at least before the meeting in 
the manner specified in sub-section (1) of section 206 for the publication of a notice 
under that sub-section. 

(3) Within one week after the date of the«meetings, or, if the meetings are 
not held on the same date, after the date of the later meeting, the liquidator shall 
send to the registrar a copy of the account, and shall make a return to him of the 
holding of the meetings and of their dates, and if the copy is not sent or the return 
is not made in accordance with this sub-section the liquidator shall be liable to a 
fine not exceeding fifty rupees for every day during which the default continues : 

Provided that, if a quorum (which for the purposes of this section shall be 
two persons) is not present at either such meeting, the liquidator shall in lieu of such 
return, make a return that the meeting was duly summoned and that no quorum 
was present thereat, and upon such a return being made the provisions of this 
sub-section as to the making of the return shall in respect of that meeting, be deemed 
to have been, complied with. 

(4) The registrar on receiving the account and in respect of each such meeting 
either of the returns mentioned in sub-section (3) shall forthwith register them, 
and on the expiration of three months from the registration thereof the company 
shall be deemed to be dissolved : 

Provided that the Court may, on the application of the liquidator or of any 
other person Who appears to the Court to be interested, make an order deferring 
the date at which the dissolution of the company is to take effect for such time 
as the Court thinks fit. 

(5) It shall be the duty of the person on whose application an order of the 
Court under this section is made, within ten days after the making of the order, 
to deliver to the registrar a certified copy of the order for registration, and if that 
person fails to do so he shall be liable to a fine not exceeding fifty rupees for every 
day during which the default continues.] 

Member? or creditor? voluntary winding up . 

1 [2io. The provisions contained in sections 211 
Provisions applicable to every to 218, both inclusive, s h all apply to every voluntary 
-voluntary winding up. winding up' whether a members’ or a creditors’ winding 

up.] 

satisfy the Court that on a winding 
would he surplus assets. But in 
its discretion -in winding up a' 
the petition of a stakeholder, 
staatly bears in mind 

agetoent <»f the Qotoaay: otaeewti, 

and it is a nruoh better feusmessr 


LEGL EEF. 

1 See footnote 3 on page 1559, supra. 

Secs. 210 and 211. — A shareholder apply- 
ing for an order winding up a company is 
under no disability as compared with a con- 
tributory and- he is under no obligation' to 
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1 [2ii. Subject to the provisions of this Act as to preferential payments. 
Distribution of property of property of a company shall, on its winding up* 
company. be applied in satisfaction of its liabilities pari passu 

and, subject to such application shall unless the articles 
otherwise provide, be distnbuted among the members according to their rights and 
interests m the company.] 6 

1 [2i2. (i) The liquidator may — 


Powers and duties of liqui- 
dator in voluntary winding up. 


LEG. BEE. 

Set footnote 3 on page 1550, supra. 

prospects of a trading venture than the Court 
can ever hope to be- If, therefore, the 
majority of the shareholders show confidence 
in the management of the company and have 
faith hi its future prospects, the Court will 
rarely interfere. It is not right for the 
Court, to intervene because one shareholder is 
dissatisfied. 44 Bom.L.B. 387=1942 Bom. 
231. An applicant for winding up has got 
to make out a ease for winding up on his 
potition, and he cannot be allowed to fish 
out a case by cross-examination of the de- 
ponents who have made affidavits on behalf 
of the company or by inspecting the ac- 
counts. 44 Bom.L.B. 387=A. I. B. 1942 
Bom! 231. 

Sec. 211: Creditors’ Bight in Volun- 
tary Liquidation . — When a company goes 
into liquidation, though a voluntary one, the 
right of the creditor is only to take what 
he can take under the scheme of liquidation 
and nothing more. A creditor who obtains 
a decree against the company going into 
liquidation cannot reeover the whole amount 
due under the decree but only a share 
of the decree in the terms of the scheme of 
liquidation. 118 I.C. 387=1930 L. 299; 
1925 O. 483. Executing Court cannot stay 
or avoid execution proceedings and it is only 
the Court having jurisdiction under lie Com- 
pany Law that can order stay of execution 
and enable equal distribution of assets. 1931 
C. 569. S. 171 of the Companies Act pro- 
rides that "when a winding np order has been 
made by Conn, no suit or other legal pro- 
ceedings shall be proceeded with or com- 
menced against the company except by leave 
of the Court and subject to such terms as the 
Court may impose. S. 222 provides that in 
tile case of winding up under the supervi- 
sion of Court, any attachment, distress, or 
exception put in force without the leave of 
the Court against the estate or effects of 
the company after the commencement of the 
winding up shall be void. But no such 
corresponding provision is to be found in 
the case of ‘voluntary winding-up’. It is 
no doubt laid down in S. 21 that the assets 
of the company in voluntary liquidation 
shall ^ be applied in satisfaction of its 
liabilities pari passu. But this is intended 
for the guidance of the private liquidator as 
the Legislature did not like to leave him 
with an unlimited power so as to enable him 


to give unfair or fraudulent preference to 
a particular creditor. This provision does 
not by itself oust the jurisdiction of any 
subordinate Court to continue execution 
against the assets of the company by any 
creditor, and the subordinate Court has 
no . jurisdiction to dismiss an execution 
petition pending before it merely 
on the ground that the Company had gone 
into voluntary liquidation. If the liquida- 
tor is confronted with a decree which has to 
be satisfied out of th e as e sts of a company 
before the distribution of the assets among 
the creditors h e should apply under S. 215 
of the Act to the Court for stay of any ac- 
tion, or execution against the company and 
unless such an order is passed the executing 
Court cannot refuse execution. 58 C. 913 
~35 C.W.A\ 299=1931 C. 569; 38 A 407 
=14 A.L.J. 513=36 I.C. 397. An Insu- 
rance Company governed by the n e w Insur- 
ance Act (IV of 1938) which came into force 
on 1st July,, 1939, failed to obtain a certifi- 
cate of registration within three months from 
the commencement of the Aet and was ob- 
liged under S. 3 to stop carrying on its 
nusinoss from 1st October, 1939. Its direc- 
tors were, however, endeavouring to bring 
the company into line with the Insurance 
Act, and set apart all contributions received 
after 30th September, 1939, in a suspense ac- 
count, and opened a separate account in the 
names of the President and Secretary of the 
company. A question arose whether these 
sums could be claimed by the liquidator as 
port of the company’s assets. Held, that 
they could not be, and that S. 211 of the 
Companies Act did not apply to these sums 
because they did not form part of the com- 
pany s legitimate assets, and that as they 
had been wrongfully received and had nofc 
become mixed up with other funds, they must 
be refunded in tact to the contributors’ less 
legitimate charges. As it was prohibited by 
f.- 3 f vom receiving contributions, if it con- 
tinued to receive these moneys in spite of 
this prohibition, it could not the ' 

moneys as its own. 223 I.C. 52. 

Court generally orders stay of execu- 
tion .—Even in cases of voluntary liquida- 
tion, the Court generally stays execution of 
the decree obtained against the company, 
lo allow the execution to be proceeded with 
m such a case would be going against the 

0 * tffis section. 131 I.C. 379= 
1931 A. 559. 

Sec. 212: Power of liquidation . - — The- 



s. 214] 
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(a) in the case of a members 9 voluntary winding up, with the sanction of 
an extraordinary resolution of the company, and in the case of a creditors 9 voluntary 
winding up, with the sanction of either the Court or the committee of inspection, 
exercise any of the powers given by clauses (d), (0), (f) ande(A) of section 179 to a 
liquidator in a winding up. The exercise by the liquidator of the powers given 
by this clause shall be subject to the control of the Court and any creditor or contri- 
butory may apply to the Court with respect to any exercise or proposed exercise 
of any of these powers ; 

(b) without the sanction referred to in clause (a), exercise any of the other 
powers by this Act given to the liquidator in a winding up by the Court ; 

(c) exercies the power of the Court under this Act of settling a list of contri- 
butories, and the list of contributories shall be prirna facie evidence of the liability 
of the persons named therein to be contributories ; 

(d) exercise the power of the Court of making calls ; 

(e) summon general meetings of the company for the purpose of obtaining 
the sanction of the company by special or extraordinary resolution or for any other 
purpose he may think fit. 

(2) The liquidator shall pay the debts of the company and shall adjust the 
rights of the contributories among themselves. 

(3) When several liquidators are appointed, any power given by this Act 
may be exercised by such one or more of them as may be determined at the time 
of their appointment, or, in default of such determination, by any number not less 
than two.] 

Power of Court to appoint , *[2 13. (i) If from any cause whatever there is 

and remove liquidator in no liquidator acting, the Court may appoint a liqui- 
voluntary winding up. dator 

(2) The Court may, on cause shown, remove a liquidator and appoint 
another liquidator.] 

x [2i4. (1) The liquidator shall, witin twenty- 

Notice by liquidator of his ? ne da 7 s a ( ter Ms appointment, deliver to the registrar 
appointment. for registration a notice of his appointment m the form 

prescribed. 

(2) If the liquidator fails to comply with the requirements of this section,, 
he shall be liable to a fine not exceeding fifty rupees for every day during which the 
default continues.] 


I/EG. J*FF. 

1 See footnote 3 on page 1559, supra. 


powers of the liquidator in a voluntary 
winding up are more liberal than those of 
an official liquidator, inasmuch as he can 
exercise many of the powers mentioned in 
S. 179 of the Act without the sanction of 
the Court vhich the latter cannot do. He 
moy also settle the list of contributories, 
make calls, summon meetings, and do several 
acts without reference to the Court at all. 

Suit to recover calls — Jurisdiction. — 
A suit brought by the liquidator for the re- 
covery of calls in liquidation is one which 
can be entertained by the Court of a Sub- 
ordinate Judge. Neither S. 187 nor S. 212 
presents any bar. 9 Bom.L.R. 825. 

Duties op liquidators to creditors. — The 
liquidator occupies more or less the position 
of a receiver in insolvency, and is entitled 
to ask the Court ordering liquidation, to 
go behind a judgment against the company, 
and to determine whether any particular 
debt in respect of which the judgment had 


been obtained was binding on the company. 
It is not necessary for him to allege or prove 
fraud, and it is sufficient if he shows that 
there ought not to have been a judgment, 
c.Q., that the mortgage on which an &x parte 
decree was obtained was one that the manag- 
ing agents had no power to execute or that 
it is void against the liquidator for not 
having been registered under S, 109 of the 
Act. B4 Bom.L.B. 411=138 I.C. 442= 
1932 B 253. 

Joint Liquidators. — Where two persons 
arc appointed liquidators jointly, the refusal 
of one of them to act renders abortive the 
resolution appointing them. 50 A. 419= 26$ 
A.L.J. 131=1928 A. 165. 

Sec. 214: Notice. — When a person is 
appointed liquidator, however imperfect he 
may consider his appointment to be> he 
must carry out the duties ox exercise the 
rights of the liquidator, and the filing of the 
notice of his appointment is one of such 
duties; and if he fails to do so, he becomes- 
liable to the penalty provided in the section. 
39 A. 412=39 I.O. 478=15 A.Ii.J. 346. 
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*[215. (1) Any arrangement entered into between a company about to be, 

or in the course of being, wound up and its creditors 
of^edii^ 1 * 5111 WtCn bmding shall, subject to the right of appeal under this section, 
e ors# be binding on the company if sanctioned by an extra- 

ordinary resolution, and on the creditors if acceded to by three-fourths in number 
and value of the creditors. 

(2) Any creditor or contributory may, within three weeks from the comple- 
tion of the arrangement, appeal to the Court against it, and the Court may thereupon, 
as it thinks just, amend, vary or confirm the arrangement.] 

*[216. (1) The liquidator or any contributory or creditor may apply to the 

Court to determine anv question arising in the winding 
W^^o^detSiSted of U P of a company, or to exercise, as respects the enforcing 
jx>wcre exerdscd. of calls, staying 01 proceedings or any other matter, 

all or any of the powers which the Court might exercise 
if the company were being wound up by the Court. 


LEG-. REE. 

lJS W.c footnote 3 on page 1559, supra. 


Sec. 215: Scope op Section. — The provi- 
sions of this section are mandatory. Where 
they are not complied with, parties cannot 
seet to enforce the transaction by invoking 
the doctrine of part- performance. Where 
the original composition deed was modified 
at a meeting of the debentnre-holders but it 
appeared that the resolution was not acceded 
to by 3]4 in number and value of the credi- 
tors, the resolution was hold not binding on 
the creditors. 1930 A.L.J. 1157=1930 A. 
59. 

Sec. 216: Scope op Section — Counts ' 

POWERS TO DECLARE WINDING UP BAD. — S. 216 
is exhaustive of the persons who are 
entitled to make applications and the 
Registrar of Joint Stock Companies has no 
loons standi to make an application to the 
Court. 42 Bom.L.R. 1021=1. L.B. (1941) 
Bora. 39=1941 Bom. 25. A creditor has 
no locus standi under S. 216 to ask for a 
declaration that the winding up is void. 
The powers of a Court under that section 
are Btrictly limited. The exercise of 
such powers must be, under the seeond 
sub-section, in cases which are just and 
beneficial, not only just and beneficial to the 
petitioner but just and beneficial to all par- 
ties. 162 I.C. 218=1936 P. 468. But a 
contrary view has been taken in Lahore 
High Court. Sec 1931 L. 500=131 I.C. 747, 
where it was held that the powers of Court 
described in this section are exactly the same 
as those of which the Court is seised in a 
ease of compulsory liquidation as given in S. 
194, and include the declaration of the 
factum of dissolution, and that the word 
“where 55 in this section was used to desig- 
nate a class of cases rather than the stage of 
the proceedings at which the action is contem- 
plated. * 

Power to order payment op calls. — The 
liquidator may apply to the Court for an 
order directing the defaulting contributory 
to pay ‘the unpaid calls, whether made by 


himself or by the directors before the wind- 
ing up. Stone v. City and County Bank, 
(1877) 3 C.P.D . 282 (A.O.) It, is open to 
the alleged contributory to resist the c:ill 
on the ground that his name was improperly 
included in the list of contributories, al- 
though he may not have raised the objection 
till then. 3 G.P.D. 282 (C.A.). This sec- 
tion docs not take away the ordinary power 
of tin.* liquidator to enforce calls by means 
of suits. 51 A. 406=1929 A.L.J. 103= 
1928 A. 675. 

Power to order public examination 
under S. 196. — The liquidator may apply 
for tlie public examination of directors and 
other persons, provided for under S. 196 of 
the Act in the case of a winding up bv 
Court. 44 B. 659=22 Bom.L.R. 219=55 
I.C. 831. 

No power to Court to declare Court 
auction SALE invalid. — Wh e n once an 
auction sale of the company's properties has 
been held by a competent Court in execu- 
tion of a decree against the company, the 
liquidating Court lias no power to declare 
I ho sale invalid and to set it aside at the 
instance of a liquidator in voluntary liqui- 
dation. 1935 L. 991. 


•trOWER OP LOURT TO STAY EXECUTION. — A 
purely voluntary winding up does not by 
itself prevent a person who holds a money 
decree against the company from takin g 
execution proceedings against it, but under 
t_us section the Court has the power to stay 
the same, if it is satisfied that the exercise 
wlU “ke just and beneficial” 
1 he invariable practice of the Court is to 
*** execution of the decree unless there are 
o y exceptional reasons for exercising its 
discretion otherwise. The reason is that the 
execution if followed would necessarily in- 
leifere with the distribution of the assets 
pan passu. The mere attachment of the pro- 
perties of the company does not render the 
person a “secured creditor”. Until the 
property is actually sold the position of the 
attaching creditor is not higher than that of 
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(2) The liquidator or , any creditor or contributory may apply for an order 
setting aside any attachment, distress or execution put into force against the estate 
or effects of the company after the commencement of the winding up. 

Such application shall be made — 

{a) if the attachment, distress or execution is levied or put into force by a 
High Court, to such High Court, and 

(b) if the attachment, distress or execution is levied or put into force in any 
other Court, to the Court having jurisdiction to wind up the company. 

{3) The Court, if satisfied that the determination of the question or the 
required exercise of power or the order applied for will be just and beneficial, may 
accede wholly or partially to the application on such terms and conditions as it 
thinks fit, or may make such other order on the application as it thinks just.] 

*[217. All costs, charges and expenses properly incurred in the winding up, 

. . including the remuneration of the liquidator, shall, 

n Gost ** voluntary winding subject to the rights of secured creditors, if any, be 
p ' payable out of the assets of the company in priority 


*to all other claims.] 

1 [2i8. The winding up of a company shall not bar the right of any creditor 
or contributory to have it wound up by the Court, 
Saving for rights of creditors but in the case of an application by a contributory, the 
and contributories. Court must be satisfied that the rights of the contri- 

butories will be prejudiced by a voluntary winding up.] 

*219. * * * * 

220. Where a company is being wound up voluntarily, and an order is made 
for winding up by the Court, the Court may, if it tKinVg 
Power of Court to adopt £+ by the same or any subsequent order, provide for 

. 1 'j „ xi - 


proceedings to voluntary win- 
ding up. 


the adoption of all or any of the proceedings in the 
voluntary winding up. 


I»EG. KEF. 

1 See footnote 3 on page 1559, supra. 


one who has a mere money claim against the 
Judgment-debtor. 131 1.C. 379=1931 L. 589. 

Jurisdiction to grant stay. — The High 
Court alone has jurisdiction to grant stay 
of execution of a decree obtained against 
the company before it went into a volun- 
tary liquidation. 38 A. 407=14 A.L.J. 
513=36 I.C. 397. So, where after the 
pasisng of a decree against the company, it 
went into voluntary liquidation, and the 
decree-holder subsequently applied to the 
lower Court for execution, and obtained the 
attachment of certain properties belonging 
to the company, an application for stay made 
to the lower Court by the liquidator was 
held to be incompetent* 58 C. 913=35 C. 
W.N. 299=1931 0. 569. But note now 

the amendment made in the section. 

Appeal by aggrieved creditor. — An order 
•depriving a creditor, who has a claim which 
has been dnly proved and admitted by the 
liquidator, of the benefit of the winding up 
of the company, deprives him of a substan- 
tial and important right, and such an OTder 
is appealable. 31 C.W.N. 894=103 I.C. 
659=1927 0. 689. 

Sec. 217.— Where a mortgagee of the 
machinery of a company agreed to the liqui- 
dator seUhng the machinery without waiver 
■of the security, on a question as to whether 


the landlord of the premises was entitled 
to a priority in reBpect of the rent due, it 
was held that as the mortgagee had invoked 
the assistance of the liquidator he must bear 
the expenses incidental to the assistance he 
had received and that rent was payable in 
priority. 1938 A.M.B.J. 100. 

Sec. 218: Scope op Section. — In the 
absence of proof that the rights of the credi- 
tors or contributories will be prejudiced by 
the voluntary winding up the application for 
compulsory voluntary winding up must be dis- 
missed. But the question whether the company 
should he allowed to go into voluntary liqui- 
dation or whether the Court should wind 
it compulsorily, depends upon the faetB of 
each particular ease. 1930 S. 71=119 I.O. 
539. For the Court to order compulsory 
winding np it is necessary to show that the 
rights of creditors or contributories are pre* 
judiced by reason of the voluntary winding 
up. 6L. 340=89 I.C. 613=1925 Ii. 527. 
A creditor who would otherwise be entitled to 
a compulsory order for winding up may 
apply to the Court for such an order thosgh 
the company is at the date of such appfi- 
cation in the process of being wound 'ftp 
voluntarily. But a voluntary Uquidat^ eift* 
not seek to compulsorily wind up the 
pony. I.L.B. (1938) All. 945=0938 
L,.,T. 898=1938 Alii 623. , 

Sue. 219. — The Amending Aefc. XXtt of 
1936, deleted the* old 8s. 307 and 219 and 


C.C.M.— 197 


[S. 326 
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Winding up subject to supervision of Court. 

221. When a company has by special or extraordinary -resolution to wind up' 
„ j „ voluntarily, the Court may make an order that the 

voluntary winding up shall continue, but subject to such 
subject p liberty for creditors, contributories or 

to «»**». as *. 

Court thinks just_ continuance of a voluntary winding up subject to the 

222. A petition for ^ Court sha ll, for the purpose of giving 

Effect of petition for winding jurisdiction to the Court over suits, be deemed to be 
up subject to supervision. a petition for winding up by the Court. 

22 o The Court may, in deciding between a winding up by the Court and a 

223. aucv. j winding up subject to supervision, in the appointment 

Court may have regard to 0 f liquidators, and in all other ^ matters, relating to 

-wishes of creditors and contri- t ^ e winding up subject to supervision, have regard to 
butories. t he wishes of the creditors or contributories as proved 


to it by any sufficient evidence. 

224. (i) Where an order is made for a' winding 

Power for Court to ap- u p subject to supervision, the Court may by the same or 
point or remove liquidators. an y su b se quent order appoint any additional liquidator* 

{2) A liquidator appointed by the Court under this section shall have the 
same powers, be subject to the same obligations, and in all respects stand in the 
same position as if he had been appointed by the company. 

(3) The Court may remove any liquidator so appointed by the Court or any 
liquidator continued under the supervision order, and fill any vacancy, occasioned, 
by the removal or by death or resignation. 

225. (1) Where an order is made for a winding up subject to supervision, the. 

liquidator may, subject to any restrictions imposed by 
Effect of supervision order. ^ Court, exercise all his powers, without the sanction 

or intervention of the Court, in the same manner as if the company were being 
wound up altogether voluntarily. 

(2) Except as provided in sub-section (1), and save for the purposes of section 
196, any order made by the Court for a winding up subject to the supervision of 
the Court shall for all purposes, including the staying of suits and other proceedings. 


substituted in their place, the preset 
8s. 207 to 218. 

Sec. 221: Order por supervision — When" 
can be hade. — An order for supervision by 
the Court can be made only where there is 
a valid winding up of the company. Where 
the whole case of the petitioner is .that the 
winding up proceedings are ultra vires 
and void, his petition cannot be treated as 
one for an order for supervision. 182 I.C- 
.218=1886 P. 468. Mere irregularity in the 
•B ^ou sr Areduioo pojQmn jo Stnpoooojd 
ter for the Court but, it is to be dealt with 
by the. majority of the shareholders ; and it 
will not justify an order for supervision un- 
der this section. 47 B. 915=35 Bom. B. B. 
1083=1924 B. 102, The Courts will inter- 
fere . only if the rights of the shareholders 
are infringed or if a case of fraud or ultra 
vires, is made out- 47 B. 915; 46 P.B. 1911= 
101 X;0. 515. In making order for super- 
vision under this section, all transactions be- 
tween the date of the presentation and the 
winding up order if dpne in the ordinary 


course of business, will be confirmed by the 
Court. 59 M.L.J, 826=1930 M. 1012. 

Seo. 222: Object and scope op Section.’ 
— The object of this section is to enable the 
Court to pass the necessary orders that all 
unsecured creditors may be paid pari passu, 
54 B. 718=32 Bom.B.B. 953=1931 B. 2. 
This section is wide enough to cover appeals 
ngainst any order made in the matter of 
winding up of the company, provided such 
an order finally decides a dispute between 
the parties and deprives the appellant of a 
substantial right and is not a mere formal or 
interlocutory order. 130 I.C, 407=1931 
B. 8, 

Sec. 225: Scope op Section. — Under this 
section, the orders passed by the Court in 
winding up proceedings under supervision of 
Court, stand on the same footing as . orders 
passed in winding up by Gqurt and hence 
an appeal is competent from an order 
passed therein. 158 I.C. 853=1935 1 1 * 
174 (1). 
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be deemed to be an order of the Court for winding up the company by the Court,, 
and shall confer full authority on the Court to make calls or to enforce calls made 
by the liquidators, and to exercise all other powers which it might have exercised 
if an order had been made for winding up the company altogether by the Gourt. 

(3) In the construction of the provisions whereby the Court is empowered 
to direct any act or thing to be done to or in favour of the official liquidator, the 
expression * c official liquidator ” shall be deemed to mean the liquidator conducting 
the winding up subject to the supervision of the Court. 

226. Where an order has been made for the winding up of a company subject 

to supervision, and an order is afterwards made for 
Appointment in certain cases w j n dmg up by the Court, the Court may, by the last- 

officeofoffictal liqSS? *° mentioned order or by any subsequent order, appoint 

the voluntary liquidators or any of them, either 
provisionally or permanently, and either with or without the addition of any other 
person, to be official liquidator in the winding up by the Court. 

Supplemental Provisions. 

227. (1) In the case of voluntary winding up every transfer of shares, except 

transfers made to or with the sanction of the liquidator. 
Avoidance of transfers, <yc M an d every alteration in the status of the members of the 
after commencement of wind- com p an y made after the commencement of the winding 
ing np * up shall be void. 

(2) In the case of a winding up by or subject to the supervision of the 
Court, every disposition of the property (including actionable claims) of the company, 
and every transfer of shares or alteration in the status of its members, made after 
the commencement of the winding up shall, unless the Court otherwise orders, 
be void. 


Sec. 227: Application op Section. — 
It is within the jurisdiction of the Court, 
id. any time after the transfer of the shares, 
to order that the transaction is a good one 
and should stand. It does not mean that 
the transfer without previous sanction should 
he necessarily void. Complete discretion is 
left’ w4fch the Court. 1934 A.L.J. 195= 
1934 A. 161. If it is foubd that the Court 
lias not used its discretion in a just and 
proper manner it is open to the appellate 
Court to interfere in appropriate cases and 
to prevent the working of injustice to the 
company- by this section. 54 B. 718=32 
Bom.Ii.B. 953=1931 B. 2. 

Sec. 227 and Sec. 57; Presidency Towns 
Insolvency Act — Distinction — Notice — 

Belevancy. — The difference between S. 57, 
Presidency Towns Insolvency Act, and 
S. 227* Companies Act, is that while bona 
fide payments to creditors by an insolvent, 
subject . to the provisions of the Insolvency 
Act are valid, payments to creditors of 
company from the moment of the presenta- 
tion of a winding up petition become void. 
While payments by an insolvent made 
bona fide to his creditors may be regarded 
as payments made in the ordinary course of 
business, pavments by a company of debts 
existing at the time of the presentation of a 
petition for winding up, made after the pre- 
sentation. of the petition, cannot be so re- 
garded*. Per the purposes of S. 227, it is 
immaterial* whether the person m a kin g or re- 
ceiving the payment had or did not have 
notice of the presentation of the petition for 


winding up, whereas a person claiming the 
protection of S. 57, P. T. 1. Act to show 
that the transaction was without notice of 
the presentation of any petition. I.L.B. 
(1939) Kar. 460=1939 Sind 196. 

“Unless the Court otherwise directs y \ 
—The Court, in the exercise of its discretion 
will not generally order the annulment of 
transaction bona fide entered into in the 
ordinary course of trade, and completed 
before the date of the winding up order* 
such as calls made or debentures issued bona 
fide , to avert the ruin of the company. 54 
B. 718=32 Bom.L.E. 953=1931 B. 2: 59 
M.L.J. 826=1930 M. 1912. And mere 
knowledge of the presentation of the peti- 
tion is not. necessarily conclusive to show want 
of bona fides . 54 B. 718. A petition- 
ing creditor cannot utilize his petition, to 
gain pecuniary benefit to himself in the in- 
terval between the petition and the winding 
up order. 54 B. 718. 

Transaction in favor of creditor 
director. — A director of a company is a 
trustee for the company and is a trustee for 
the creditors of the company only to the 
extent of applying all the assets for the bene- 
fit of all the creditors so far as they will at- 
tend. If a director-creditor of the company 
Inows that the company is in a state of h* 
solvency, and obtains a hypothecation of 
the stock-in-trade and outstandings* , of tfe 
company and thereby obtains undW 'pwk- 
rence to other creditors, his tram $*, 
tainted with fraud, and liable to be set aside* 
40 C.W.N". 769. 
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228. In every winding up (subject in the case of insolvent companies to the 
Debts of all description, application in accordance with the provision of this 
to be proved. Act of tile of insolvency) all debts payable on a 

contingency, and all claims against the company, 
present or future, certain or contingent shall be admissible to proof against the 
company, just estimate being made, so far as possible, of the value of such 
debts or claims as may be subject to any contingency or for some other reason do 
not bear a certain value. 


Sec. 227 (2) : Scope op. — T ransactions 
made after tbc commencement of a -winding 
up -which a Court would validate under 
S. 227 (2), are transactions bona fide 
entered into by a company for the benefit 
of the company and those interested in the 
assets of the company for preserving the 
business of the company as a going concern 
and not to the detriment of ofchpr creditors. 
IX. E. (1939) Kar. 460=1939 8ind 196. 
Where an insurance company makes pay- 
ments between the commencement of the 
winding up and the date of the winding up 
order, to some of its policy-holders in 
respect of their policies, th e amount of 
which had become due, such payments being 
payments of debts by company to its credi- 
tors clearly amount to dispositions of pro- 
perty within the meaning of S. 227 (2) and 

t*t ?> 0t but canno t be validated. 

I.L.B. (1939) Kar. 460=1939 Sind 196. 

Val idati on- op payments — Principles 
ttpon which Courts should Act. — As re- 
/ow^A Validat » 011 of Payments under S. 227 
C2) the Court will usually validate payments 
made in good faith in the ordinary course 
of business. In deciding what aTe such pay- 
ments, the principle to be kept in mind is 
that all creditors to whom money is due at 
1 the petition for winding up. 
« lietteated equally, with cert&m ex- 
ceptions m favour of those who have 
priority under the express provisions of the 
Act. where preferential payments ar. 
nude to some creditors by the company or 
ns officers, it is acting against this rule. 
Where on the other hand the business of 
the company u continued in good faith 
either because it is hoped that it may not 
*>e necessary eventually to wind up the 
company or because in the interests of all 
conceded it_ is better that the company 
should on being wound up he transferred as 
a going concern, it is necessary for the 
■company to enter into various t ransa ctions 
and it would be impossible for it to do so 
able to make any transfers 
A.I/.J. 739=1940 All. 514=1' 

»•' s" < 104O > AJL 7 ?°- See also 1939 
. Where during the pendency of 

winding up proceedings a Bank agrees to 
employ a cashier and to transfer his un- 
secured deposit with the Bank into a security 
deposit and does so transfer it, the wholo 
transaction is void under S. 227 (2) as a 
disposition by the Company of its property 
made after commencement of winding up 


Inasmuch as the cashier obtained an undue 
advantage' over his I fellow creditors. |h e 
Court would not validate the disposition by 
giving it its sanction. I.L.B ^1942 ^ & 
86=1942 A. 141. ’ < 1942 ' A - 

Sec. 228: Liquidatob’s position and 
T 1g Official Beceiver, and the offi- 
cial liquidator of an insolvent company, stand 
ou the same footing. They ar e not the re- 
preseutatives of the insolvent, the indiv i- 
dual or the company. On the one hand they 
represent. the estate of the insolvent, and on 
the other hand they represent the interns? 
of the whole, body of creditors. Th 0 duty of 
the trustees in bankruptcy or the official Equi- 
rlators is to distribute the assets of the insoJ- 
' S n Il. 1Gdlvl diial or the company, among such 

A. <28=25 A.L.J. 450=1927 A. 426. 

CLAIM BASED on DECREE.— Th e deeree that 

S Lt e Zf ld «* the Solvent 

is not necessarily, valid or binding against 

2WK“ 5 ,&*“*> 

cxal^ Insolvency Act, the debts have goTto 
be Proved by claimants before they can 
be entered m the schednle of creditors and 
the same rule applies also in tfclgSUfi 
° £ ' company. Nobody .has a right to claim 
!" e m ^ "hat is justifiably dn? to himTon 

rfdual C nr S 0Und that the “solvent, the indi- 
J”™ ° T X th ? representatives of an insolvent 
m^ P ^T bai l agreed to P a T to the claim^t 
more tfian what was justly and properly due 

nov^T- L ^ nidat0 . M not t he cmipm£ 
“2. the representatives of the company. Tim 
official liquidator is not bound iTSveihe 
decree as conclusive evidence of the liability 
of the company. Where th e r e S™ 

dit^t, ^ test between a claimant or a cre- 
, . a the one hand and the company and 

ifmS 168 ba 7 e fon Sbt ont the case Iona fide. 
lZ 0J ^ d not bo open to the liquidator toxZ 
io°rJt°r, etlao ' ^bere the decree is found 
1o rest on something less than a real trial 
on tile merits of the case, the liquida- 

tor would be justified in mtiWxig for^inde- 
pendout proof of the claim based onVT* 
may ask for what has been called “the* con- 
sideration for the Judgment^T So^teo in 
° f e ? m P romis e decrees, where the 
com Promise is doubtful, 
bquidator may call for indepen- 
ucut proof of tbe ^slaim apart from the do- 
croc. 49 A. 723=25 A.hTS Z 
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229. In the winding up of an insolvent company the same rules shall prevail 
Application of insolvency and be observed wi-h regard to the respective rights of 
rules in winding up of insol- secured and unsecured creditors and to debts provable 
vent companies. and to the valuation of annuities and future and con- 

tingent liabilities as are in force for the time being under the law of insolvency 
with respect to the estates of persons adjudged insolvent ; and all persons who in 
any such case would be entitled to prove for and receive dividends out of the assets 
of the company may come in under the winding up, and make such claims against 
the company as they respectively are entitled to by virtue of this section. 


Sec. 229: Construction' op Section. — 
The expression “ rules .... under the law 
of insolvency 9 ' in S. 229, should not ho 
widened so as to include the whole “law of 
insolvency 9 ' hut the expression should he 
narrowed so as to include only “ rules 9 ' ns 
given in S. 229. This section and S. 228 
do not import all the provisions of the 
Provincial Insolvency Act, into company 
law, and in particular S. 28 (2) of the latter 
Act is not so imported. 160 I.C. 908=1936 
Pf»sh. 57. But a different view has been 
tpfo-n by the Allahabad High Court. See 
51 A. 695=1929 A.L.J. 811=1929 A. 353. 
(#cc also notes under S. 230, infra , as to 
tile construction of this section and the 
different view, held by the Lahore and the 
Bombay High Courts on this point.) Where 
an assessment under 8 . 23 (4) of the 

Income-tax Jet has been made in respect 
of a company and it had also become final 
ns against the firm and the company subse- 
quently goes into liquidation, the assessment 
cannot he re-opened ordinarily . There could 
be an interference with the assessment only, 
if there is reason to think that the assess- 
ment was vitiated by fraud. 36 Luck. 599 
=1941 O.W.N. 118=1941 OudLt 260. 

Bemedies open to a secured creditor. — 
It is not necessary for the secured creditor 
to prove his debt in liquidation. He may 
Tely upon his security and proceed to realise 
his debt in the ordinary course of law. If 
after exhausting the security anything more 
remains to be paid to him, he may prove in 
liquidation for the deficient amount. Or, he 
may value his security without instituting a 
suit, and prove for the balance of the debt 
affpr deducting the assessed value. In this 
case, the liquidators may redeem the security 
at the value assessed; and when not redeem- 
ed, the secured creditor will not be allowed to 
prove for more than the balance, even when 
the security realises less than the assessed 
value. A third course also may be adopted 
by him, i.e., by surrendering his entire 
security and proving for the whole deht. 
51 A. 695= 1929 A.L.J. 811=1929 A. 353. 
A cheque was handed over to the Bombay 
Branch of the T. N. and Q. Bank by a 
company which had a current account with 
the Bank's branch at N in the Travancore 
State for collection and remission to the 
branch at N. The Bombay branch collect- 
ed the cheque, hut before it could send the 
amount to the branch at N, the Bank sus- 
pended payment and went into liquidation. 


Held, that as the money had not got into the 
company's account at N, the Bank's position 
was that of an agent holding his principal's 
moneys and not that of debtor and creditor. 
Although the branches might be the agencies 
of one principal firm, they might he regarded 
as distinct trading bodies for certain special 
purposes of banking business. As the money 
never got to the branch at N, it belonged to 
the company and the company's money could 
not be used for paying the Bank's creditors. 
The liquidator was therefore bound to pay 
it. over to the company. 55 L.W. 430=1. JL* 
B. 1943 Mad. 187=A.I.B. 1942 Mad 646 
= (1942) 2 M.L.J. 128. 

Attaching creditor not secured creditor. 
— Attachment creates no charge in favour of 
the attaching creditor but it merely prevents 
and avoids alienation and confers no right 
on him. Hence he eannot be treated as^ a 
secured creditor. However it is open to him 
in the winding up to obtain the leave of the 
Court to continue his execution. 31 Bom.L. 
E. 1029=122 I.C. 836=1930 B. 16. See 
also 21 Pat. 287. 


Interest, Claim to, by secured creditor 
after date op liquidation. — A secured 
creditor can claim interest up to the date of 
payment, when he seeks to recover what is 
due to him from the proceeds of the sale 
of the secured property. But when such 
proceeds are insufficient to satisfy his entire 
claim, and he seeks to prove against the 
other property as an unsecured creditor, he 
must confine ‘his claim to the principal and 
interest which have accrued up to the data 
of adjudication or liquidation, as the case 
may be, deducting therefrom the amount 
realised by the sale of the property. He 
will not be allowed to deduct the interest 
which has accrued due after liquidation, 
from the amount realised by the sate aJJ™ 
security in the first instance and afterwards 
apply ' the balance to the principal and 
interest due up to *6 dateol lujmdatira 

and tbea to prove h 47T 

20=7 R. 514=120 I.C. 702; 1930 K. 47, 

1922 L. 281. 

INTEBEST SUBSEQUENT TO ‘WDOT8 V* fg 
itnsecubed creditors.— Where a _ 
has been ordered to be wound up, interest ws 
iebts which carry interest cease* to run 
from the date of the winding 0* (**•, 

ander S. 168, from the tune of £***■ 
station of the petition for the winding up> 
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unless the assets are enough to pay all debts 
in full. 'Where the estate is insolvent 
nothing should be allowed for interest, but 
the opposite rule applies where the estate 
is solvent, ie-, where there Is a surplus. 

In the latter case, in whatever manner the 
dividends may originally have been made, 
if it turns out that there is an ultimate 
«urplus, the account must he taken as be- 
tween the company and the creditors in the 
ordinary way, i.e., by applying each dividend 
in the first place* to the payment of interest 
due at the date of such dividend, and the 
surplus, if any, to 1 lie reduction of the 
principal. 32 Ii.W. 950=1930 M. 3012=; 
459 M.L.J. 826. Where certain cash 
deposit is made with a Bunk an security for 
the good behaviour of an employee, the 
amount is received by the l>pnk 011 a specific 
understanding to he applied for a specific 
purpose and is trust money in the hands of 
the Bank and not assets of the Bank divisible 
among creditors. 1940 O.W.N. 1022. Where 
interest is payable on such deposits the 
jigreement to pay interest could not destroy 
the character of trust moneys. Trust 
moneys could he followed so a 3 

to reach the assets of the bank 

from whatever source they might come. 
The assets of the bank coming into the hands • 
of the Liquidator would have to be earmark- 
ed first of all to the discharge of the claim 
by the depositors. 47 L.W. 153=178 I.C. 
428=1938 Mad. 651. See also 1939 M.W. 
N. 10C9; 1940 Mad. 178; 1939 M.W.N. 
1066; 52 L.W. 512= (1940) 2 M.L.J. 559 
=I.L.R. (1941) Marl. 125; 49 L.W. 381= 
1939 Mad. 337=(1939) 1 M.L.J. 209. 

"Whenever money is paid by one person to 
jinother it can be said it is remitted for a 
specific purpose, e-p-, when a buyer pays to a 
seller of goods or a hirer for the hire of an 
article; but because money is paid that does 
not ipso facto make the recipient a trustee. 

A trust would exist when a banker is to 
collect and remit* but not when he is to use 
and repay. 1941 M.W.N. 1067=(1941) 2 
M.L.J. 910. Payment of arrears of 
premia to insurance company by assignee of 
policy for revival of lapsed policy-~Condi* 
tion as to production of medical certificate 
not fulfilled — Company ordered to he wound 
up before production — Asignee has no right 
to rank as preferential creditor — Trust non 
created. 1941 M.W.N. 1067=(1941) 2 M, 
L.J. 910. 

Cross-claims aot Set-off. — T hough a 
debt due by a company is not presently pay- 
able, it can be set-off against money owing 
to the company in liquidation. If a debtor 
of a company takes an assignment of a 
debt due by the company, before it goes into 
liquidation, a set-off of the one against the 
other can be allowed in liquidation proceed- 
ings, and it would not amount to a fraudu- 
lent preference. 50 L.W. 759=1940 Mad. 
157. A flebtoT of an insolvent company in 


respect of whose debt there is a surety is 
entitled to set-off against the money owing 
by the debtor to the company, moneys due 
to the debtor from the company, .and a 
surety is entitled to set-off in respect of his 
obligation to the company moneys owing to 
him from the company. A debtor having 
a cross-claim which can be set-off against 
the company does not lose that right because 
the company has obtained a safeguard by 
11 surety. The moneys due to the surety 
on the one hand and from him to the com- 
pany on the other in respect of the surety 
debt, arc mutual dealings, and he has the 
right to set-off against his indebtedness to 
the company the moneys due to him. Both the 
debtor and the surety who are under an obli- 
gation to pay moneys to the company but who 
themselves are creditors of the company may 
therefore set-off one debt against the other. 
1939 M.W.N. 1231=1940 Mad. 266; 
1941 Mad. 622=(1941) 1 M.L.J. 818. 

Whore a person agreed to supply cotton to 
a company’s mill for being spun into yam 
and to advance sums of money for various 
expenses and the arrangement was that the 
creditor should deduct his advances from 
the spinning charges and the company was 
Inter on wound up, it was held, that the 
liquidators can recover only if the balance 
on such accounting is in their favour. 1940 
A. L.J. 626=1940 AIL 490. The effect of 
S. 3 of Limitation Act is to bring about the 
automatic d i s mi ssal of suits, founded upon 
causes of action which are time barred. It 
is only the remedy that is destroyed, but the 
debt remains. Such a debt can be set-off 
by a liquidator in winding np proceedings 
against debts by the company to the debtor. 
The right of set-off exercisable in winding 
up proceedings is distinguishable from the 
set-off provided for under the C.P. Code, 
O. 8, B. 6; for the condition of being legal- 
ly recoverable does not attach. I.L.B. 
(1941) AIL 415=1941 All. 278. If a debt is 
incurred by the members of a partnership 
they are jointly and severally liable. If A 
and B, members of a firm, sue C, C cannot 
set-off a debt due by A alone, whereas if 
C sues A and B , A can set-off a debt due 
by C. Where the liability of the partners is 
joint and several in a claim to enforce that 
joint and several liability, it is open to the 
partners to set-off a debt due to them. The 
rule of set-off in bankruptcy does not Test 
on the same principle as the right of set-off 
between solvent parties, because the prin- 
ciple is wider. 53 L.W. 560=1941 M.W. 
N. 358=1941 Mad. 654. It is no fioubt 
true that where there is an amount due to 
a bank payable by A in his individual account, 
and an amount due by the bank payable to 
A and B in their joint account, the two 
accounts cannot be set-off; but if ifc could 
be shown that, though the account is in the 
name of A and B 9 A is solely entitled to the 
amount, a set-off has always been allowed. 
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Preferential payments. . ? 3 <>- (*) In a winding up there shall be paid in 

priority to all other debts — 

(a) all revenue, taxes, cesses and rates, whether payable to the Crown or 
to a local authority, due from the company at the date hereinafter mentioned and 
having become due and payable within the twelve months next before that date ; 


Whether the property belongs solely to A 
can be found on evidence* 51 B.W. 680= 
1940 Mad. 436=(1940) 1 M.B.J. 115. 

i 

Security given by third party to Bank 
2N SHAPE or FIXED DEPOSIT IN BANK — RIGHT 
to claim set-off. — There can be no set off 
of claims under S. 229 of the Companies 
Act when there are no mutual dealings. A 
Bank lent Rs. 2,000 to the applicant on a 
promissory note- As the bank was not wil- 
ling to lend without security, S, the mother- 
in-law, gave as security a sum of Rs. 4,300 
which she had in fixed deposit in the Bank 
along with a letter authorising the Bank to 
M.-off the whole or any portion of the 
said deposit and interest accrued thereon 
towards the loan granted to the applicant 
Before the fixed deposit matured, the Bank 
went into liquidation and the applicant 
claimed to set-off the amount due by the 
Bank to S against the amount due by him. 
S also filed an affidavit expressing her 
willingness to the set-off. Held, ( 1 ) that 
there were no mutual dealings in the case 
which would entitle the applicant to 
a set-off under S . 229, Com- 

panies Act; ( 2 ) that though the Bank 
had a right to set-off, the applicant 
eould not say that he had a right to 
claim a set-off; (3) that the Bank should 
adjust the dividend payable under the 
deposit receipt towards the amount due and 
recover only the balance. 1941 Mad. 622= 
(1941) 1 M.B.JT. 818. On a contention 

that a charge in respect of certain trust 
monies extends only to the assets in the 
hands of a Bank on the date of its liqui- 
dation and that the subsequent realisations 
of assets of the Bank were replenihmcnts 
of the Bank’s funds, but not necessarily of 
trust funds, it was held that where the 
subsequent realisations are only the previ- 
ously existing assets changed into a different 
form, and not fresh funds which were not 
part of the previous assets, the charge would 
extend to those realizations also. 1940 O. 
W.N. 1022. If a security deposit made by 
an employee or by a selling agent of a com- 
pany can be regarded as impressed with a 
trust, the depositor would, on the liquidation 
of assets of the Bank were replenishments 
get it back from the assets. Otherwise the 
relation would be that of creditor and 
debtor, and the former would have no pre- 
ference- Where there is a written contract, 
the question would have to be decided on a 
construction of that instrument. The money 
would be regarded as trust mouey, unless 


there are terms creating relationship of cre- 
ditor and debtor. The meie stipulation for 
payment of interest on the deposit money, 
or a right given in certain contingencies to 
liquidate its claim from the deposit would 
not establish the relationship of creditor and 
debtor. If it is trust money the right of 
the depositor would not be affected simply 
because it has not been kept by the company 
as an ear-marked fund bufc lias been mixed 
up with other funds of the company* I.Ti.R. 
(1943) 1 Cal. 313=76 C.B.J. 74=47 C.W. 
N. 245=A.I.R, 1943 Cal* 105. See also 
1942 All. 119. 

Secs. 229 and 230: Scope — Crown bebts 
— Priority — Ip extends to trade debts. — 
The provisions of S. 49 of the Presidency 
Towns Insolvency Act are not incorporated 
by S. 229 of the Companies Act and the 
priority of Crown debts in winding up pro- 
ceedings is limited to those specifically men- 
tioned in S. 230 of that Act. Priority re- 
garding Crown debts does not extend to trade 
debts payable to the Crown. 41 C.W.N. 
458=1. L.R. (1937) 1 Cal. 684. See also 
1931 B. 351* It is not in accordance with 
justice, equity and good conscience to apply 
the rule enunciated in (1899) 2 Q.B.P. 140, 
to India even if that case be regarded as 
correctly-decided in accordance with English 
law. I.Ii.R. (1943) Bah. 706. A liquida- 
tion Court can in proper eases go behind 
assessments though the latter are prime 
fade evidence that certain income was earn- 
ed and that an amount of tax is due. I.B. 
R. (1943) Bah. 706. The onus of proving 
that the assessment does not represent the 
real taxable income rests, however, on the 
liquidator. I.B.R. (1943) Bah. 706=A.I. 
R. 1943 Bah. 228 (S.B.). 

Sec 230: Amendment by Act XXII of 
1936.— It was thought inequitable to tre&t 
compensation payable to workmen under the 
Workmen’s Compensation Act, provident 
fund* pension fund, gratuity, and other simi- 
lar funds for the welfare of the employees 
of the company, as ordinary debts provable 
in the winding up; and hence this amend- 
ment gives them priority as under the Eng- 
lish law. Under S. 137, if the Registrar 
finds anything unsatisfactory in the ettfidudt 
of the company, he may report to the tobitt 
Government; and the Government may 
point inspectors to investigate and report 
under S. 138 (in) . This investigation being 
in the interests of the company, it is proper 
that the expenses of the investigation should 
be not only borne by the company but also 
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that preference should be given to payment 
thereof over the other liabilities of the com- 
pany. Accordingly, this section and S. 141, 
have been amended. S. 141 as now 
amended provides for the payment of the 
expenses out of the assets of the company 
and for their recovery as an arrear of land 
revenue, and tins section (S. 230), gives 
priority to them. 

Construction and Scope ov Ss. 229 and 
230. — S. 229 makes the rules of insolvency 
law applicable as far as may be in respect 
of winding up proceedings ; where, how- 
ever, there is a conflict between the Com- 
panies Act and the Insolvency Act the pro- 
visions of the Companies Act should be given 
effect to. Where the Local Government claim- 
ed priority in respect of the amount spent by 
it 'for the purpose of investigation of the 
■affairs of a Bank 6 . 141 (3) and the 
official liquidator objector, it was held that 
^ven if the amount should be deemed as a 
Crown debt it did not come under S. 230, 
and was not entitled to priority. 12 L. 678 
c=1931 L. 351. See also 41 C.W.N. 45S. 
The principle of the above ruling will still 
hold good, although the actual decision may 
not be correct in view of the amendment. But, 
see 29 BomLJL 1446=106 I.C. 27=1927 
B. 606, has taken a different view in which 
the Secertarv of State, as a judgment creditor 
of a company in liquidation was given pri- 
ority in respect of a debt arising out of cer- 
tain trade or commercial dealings between 
him and the company. The legislature in 
amending Ss. 141 and 230 of this Act, ap- 
pears to have impliedly accepted the cor- 
rectness of the view of the Lahore 
Court. See also 1936 Pesh. 57=160 I.C. 
908, which puts a narrow construction on S. 
229, and 51 A. 695=1929 A.L.J. 811= 
1929 A. 352, which takes a contrary view. 

* The Patna High Court also has taken a view 
similar to that of Lahore, and has held that 
the Crown was not entitled to any preferen- 
tial claim in respect of a decree obtained by 
it in certificate proceedings under S. 20 of 
the Bihar and Orissa State Aid to Industries 
Act, 1923. Vide 134 I.C. 429=1932 P. 1. 
The income-tax which does not become duo 
and payable until after the winding up order 
has been made is not a debt for which prio- 
rity can be claimed. I.L.B. (1943) Lah. 

7 06=46 P.L.B. 1=A,I.B. 1943 Lah. 228 
(S.B.) . 

Costs op successful litigant against 
company — Priority. — A successful litigant 
against a company in liquidation is entitled 
.to be paid his costs in full in priority over 
other ordinary, creditors except where there 
are other creditors in the same position as 
himself when they and he will rank pari passu 
as regards the fund available* for the dis- 
charge of tehir debts. 43 P.L.B. 648=1941 
Oomp.C. 294. Where a foreign company 


is wound up in more jurisdictions than one>- 
the law is that the Court of each jurisdiction 
will be governed by the forensic rules which 
govern the conduct of its own liquidation. 

S. 230 (1) (e) of the Act, as amended in 
1936 is a forensic rule in this sense and 
ought to be applied in the matter of winding 
up of a foreign company which is an un- 
registered company under the Act, and that 
provision would therefore apply to the case 
of a sum due to any employee from the 
provident fund account maintained by the 
company. Whore & provident ' fund * is 
established for the benefit of the employees 
subscription to which is compulsory, and it is 
dear from the rules of the fund that the 
fund is held for a specific purpose, i.c., for 
payment to the employees or their legal re- 
presentatives on the termination of their ser- 
vice, that fund is a trust fund and; the rela- 
tionship between the Bank and the employee ■ 
is that of a trustee and cestui que tru&t and 
not that of a debtor and creditor. The fact 
that in- certain contingencies the employee 
may not be paid the amount or the company 
may have a beneficial interest in the said 
moneys does not make the fund any the less 
a trust fund. The employees arc therefore 
entitled in the winding up of the company, to 
be paid in full the amounts standing to their 
credit. 1938 M.W.H. 1332=1939 Mad. 352. 
Sec also 1940 Mad. 184; 1939 M.W.N. 1069. 

Sec. 230 (1) ( b ) and (2) (b) : Salary of 
employee — Priority over floating charge. 
On the winding up of a company an emplo- 
yee is, by virtue of S, 230 (1) (b) and (2) 
(b) entitled, in respect of salary to the ex- 
tent of Rs. 1,000, to priority of payment as 
against the holder of a floating charge creat- 
ed by a debenture over the book debts of the 
company. 1941 Mad. 586=(1941) I M. 
L.J. 577. See also 1938 All. 609. Th© 
managing agents of a company deposited in 
the general accounts of the company a sum 
of money as security for the fulfilment of 
their obligations under the agreement ap- 
pointing them . They were to get interest on 
it, and to have a second charge on the machi- 
nery and other assets of the company. Wind- 
ing up of the company was ordered. The 
managing agents claimed that their deposit 
was a trust fund and should be returned to- 
them. In negativing such contention it was 
held that the fair test whether such a sum 
of money was to be held as a trust fund or 
not was to ask whether, in the circumstances, 
it was intended that it should remain a seg- 
regated fund, or whether it should, on pay- 
ment, become the property of the company 
and be compensated for by the company's 
express or implied covenant to repay it. It 
was held that the circumstances that, it pass- 
ed into the general assets of the. company 
and was utilised, by them for their general 
expenses and that interest was to be paid on 
it and that it was to be a second charge on 
the machinery, etc., of the company, elearly 
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(b) all wages or salary of any clerk or servant in respect of service rendered 

to the company within the two months next before the said date, not exceeding 
one thousand rupees for each clerk or servant ; *[* *] 

(c) all wages of any labourer or wokrmen, not exceeding five hundred rupees 
for each, whether payable for time or piecework, in respect of services rendered 
to the company within the two months next before the said date; 

. 2 [ (d) compensation payable under the Workmen’s Compensation Act, 
1 923, in respect of the death or disablement of any officer or employee of the company ; 

*[ M all sums due to any employee from a provident fund, a pension fund, 
a gratuity fund or any other fund for the welfare of the employees maintained by 
the company ; and] 

2 [ (f) the expenses of any investigation held in pursuance of clause (tv) of 
section 138 of this Act]. 

(2) The foregoing debts shall — 

(a) rank equally among themselves and be paid in full, unless the assets 
are insufficient to meet them, in which case they shall abate in equal proportion ; 
and 

(b) so far as the assets of the company available for payment of general 
creditors are insufficient to meet them, have priority over the claims of holders of 
debentures under any floating charge created by the company, and be paid accord- 
ingly out of any property comprised in or subject to that charge. 


LEG. REF. 

1 The word “and” was omitted by S. 106 
of Act XXII of 1936. 

2 These clauses were added, ibid . 


indicated that it was never intended to be 
kept aside in trust for tbe managing agents. 
J.L.R. (1942) A. 242=1942 A.L.J. 75 
fcA.IJ. 1942 A. 119 (F.B.). See also 
3943 Cal. 105=47 C.W.N. 245. 

Revenue, meaning or — S. 230 (1) (0). — 
If the section had read “all taxes cesses, 
rates and other revenue 3 3 the word * revenue 7 
will have to be read ejusdem generis, with 
the preceding words. But in this section 
1 { revenue 3 3 comes first, and therefore it must 
not necessarily be taken to be ejusdem 
generis with the words that come after ifc. 
Hence the word in this section means only 
income. The rent of the Government tele- 
phone lines and also the charge for trunk 
calls is the income of the Government and 
therefore must be taken to be u revenue ’ 9 
within the meaning of S. 230 (a). 53 A. 

92=1931 A.L.J. 24=1930 A. 884. Where 
selling agents deposited with a company cer- 
tain amount, which was to carry interest and 
which was to be re-paid on the termination 
of the period and such persons applied for 
the return as per their agreement and not 
succeeding in getting it applied for the 
winding up of the company and contended 
that they are entitled to preferential payment, 
it was held that the agreement between par- 
ties did not create a trust or any other fidu- 
ciary relationship and the selling agents were 
not entitled to any preferential payment. 
I.L.R. (1938) All. 896=1938 A.L.J. 820 
=1938 All. 574. , 

Sec. 230 (1) (0) and (2): Workmen's 
wages — Rule op priority as to — Extent. — 
Under the provisions of S. 230 (1) (c> and 
C.C.M. — 108 


(2) the wages of workmen have a priority 
of claim over the claims of debenture-holders 
under any floating charge created by the com- 
pany. I.L.R. (1938) All. 869=1938 All. 
609. See also (1941) 1 M.L.J. 577. 

Chit fund — Prize winner — Security — 
Position or. — The principle in equity that 
a creditor is not entitled to recover the 
debt for which security has been given when 
he is not in a position to return the security 
applies when the debtor and the person giv- 
ing the security are the same person. Where 
the holder of a chifc in a chit fund conducted 
by a company bids the chit and gets pay- 
ment of the prize money on getting other 
persons to give their own non-prizpd tickets 
in the chit fund as security for the future sub- 
scriptions payable by the bidder, and the com- 
pany thereafter goes into liquidation, it is 
not open to the bidder who has committed' 
default in payment of future instalments to 
claim a set-off as against the amounts due by 
him the amounts due to the sureties under 
their tickets, which the company holds as se- 
curity, though it has gone into liquidation. 
50 L.W. 306=1939 Mad 915= (1939) 2 M. 
L.J. 325. See also 1939M.W.N. 1193. 

Commencement op winding up. — The 
date of the commencement of the winding 
up in the case of a compulsory winding up 
which has been preceded by a voluntary 
winding up is the date of the voluntary 
winding up. 1934 A.L.J. 476=147 I.C. 
332=1934 A. 114. 

Sec. 230 (1) (e) : Applicability — Condi- 
tions. — The condition precedent to, the 
applicability of S. 230 (1) (e), whish ms 
enacted by the Act II of 1936 and came into 
force on 15 — 1 — 1937, is that the employee 
must be an employee of the company ■<*» the 1 
date .of the winding up of the Qompeny. It 
is immaterial when he entered service^ There- 
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(3) Subject to the retention of such sums as may be necessary for the costs 
■and expenses of the winding up, the foregoing debts shall be discharged forthwith 
so far as the assets are sufficient to meet them. 

(4) In the event of a landlord or other person distraining or having dis- 
trained on any goods or effects of the company within three months next before the 
date of a winding up order, the debts to which priority is given by this section 
shall be a first charge on the goods or effects so distrained on. or the proceeds of the 
sale thereof : 

Provided that in respect of any money paid under any such charge the 
landlord or other person shall have the same rights of priority as the person to 
whom the payment is made. 

(5) The date hereinbefore in this section referred to is — 

(a) in the case of a company ordered to be wound up compulsorily which 
had not previously commenced to be wound up voluntarily, the date of the winding 
up order ; and 

(b) in any other case, the date of the commencement of the winding up. 

1 [230-A. (i) Where any part of the property of a company which is being 

Disclaimer of property. wound U P consists of ^ nd of tenur ? burdened with 

onerous covenants, of shares or stock m companies, 
of unprofitable contracts or of any other property that is unsaleable, or not readily 
saleable, by reason of its binding the possessor thereof to the performance of any 
onerous act, or to the payment of any sum of money, the liquidator of the company, 
notwithstanding that he had endeavoured to sell or has taken possession of the 
property, or exercised any act of ownership in relation thereto, may, with the 
leave of the Court and subject to the provisions of this section, by writing signed by 
him, at any time within twelve months after the commencement of the winding up 
or such extended period as may be allowed by the Court, disclaim the property : 

Provided that, where any such property has not come to the knowledge of 
the liquidator within one month after the commencement of the winding up, the 
power under this section of disclaiming the property may be exercised at any time 
within twelve months after he has become aware thereof or such extended period 
as may be allowed by the Court. 

(2) The disclaimer shall operate to determine, as from the date of disclaimer, 
the rights, interests, and liabilities of the company, and the property of the company, 
in or in respect of the property disclaimed, but shall not, except so far as is necessary 
for the purpose of releasing the company and the property of the company from 
liability, affect the rights or liabilities of any other person. 

(3) The Court, before or on granting leave to disclaim, may require such 
notices to be given to persons interested, and impose such terms as a condition of 
granting leave, and make such other order in the matter as the Court thinks just. 

(4) The liquidator shall not be entitled to disclaim any property under 
this section in any case where an application in writing has been made to him by 
any persons interested in the property requiring him to decide whether he will or 
will not disclaim, and the liquidator has not, within a period of twenty-eight days 
after the receipt of the application or such further period as may be allowed by the 
Court, given notice to the applicant that he intends to apply to the Court for leave 
to disclaim, and in the case of a contract, if the liquidator, after such an application 
as aforesaid does not within the said period or further period disclaim the contract, 
the company shall be deemed to have adopted it. 


LEG*. BE E « 

1 This section was inserted by S. 107 of 
Act XXII of 1936. 


is no distinction between employees entering 
service before 16 — 1 — 1937, and those enter- 
ing service after that date. 1938 M.W.N. 
1332=1939 Mad. 362. Crown debts — Pre- 
ference in the winding. See (1946) F.L. J. 


29= (1946) 1 M.L.J. 415 (F.O.). 

Sec. 230-A: Amendment by Act XXH 
of 1936. — This section has been newly insert- 
ed. This gives the liquidator power, cor- 
responding to that of a trustee in bankruptcy, 
to disclaim land burdened with covenants, 
unprofitable contracts and property which is 
unsaleable. Similar provision is contained 
in S'. 267 of the English Act. 
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(5) The Court may, on the application of any person who is, as against the 
liquidator, entitled to the benefit or subject to the burden of a contract made with 
the company, make an order rescinding the contract on such terms as to payment by 
or to either party of damages for the non-performance of the contract, or otherwise 
as the Court thinks just, and any damages payable under the order to any such 
person may be proved by him as a debt in the winding up. 

(6) The Court may, on an application by any person who either claims any 
interest in any disclaimed property or is under any liability not discharged by this 
Act in respect of any disclaimed property and on hearing any such persons as it 
thinks fit, make an order for the vesting of the property in or the delivery of tfc 
property to any persons entitled thereto, or to whom it may seem just that the property 
should be delivered by way of compensation for such liability as aforesaid, or a trustee 
for him, and on such terms as the Court thinks just, and on any such vesting order 
being made, the property comprised therein shall vest accordingly in the person 
therein named in that behalf without any conveyance or assignment for the 
purpose : 

Provided that, where the property disclaimed is of a leasehold nature, the 
Court shall not make a vesting order in favour of any person claiming under the 
company whether as under-lessee or as mortgagee except upon the terms of making 
that person — 

(a) subject to the same liabilities and obligations as those to which the 
company was subject under the lease in respect of the property at the commencement 
of the winding up ; or 

(b) if the Court thinks fit, subject only to the same liabilities and obligations 
as if the lease had been assigned to that person at that date ; 

and in either event (if the case so requires) as if the lease had comprised only the 
property comprised in the vesting order, and any mortgagee or under-lessee declining 
to accept a vesting order upon such terms shall be excluded from all interest in and 
security upon the property, and, if there is no reason claiming under the company 
who is willing to accept an order upon such terms, the Court shall have power to 
vest the estate and interest of the company in the property in any person liable, 
either personally or in a representative character, and either alone or jointly with 
the company, to perform the lessee’s covenants in the lease, freed and discharged 
from all estates, incumbrances and interests created therein by the company. 

(7) Any person injured by the operation of a disclaimer under this section 
shall be deemed to be a creditor of the company to the amount of the injury, and 
may accordingly prove the amount as a debt in the winding up.] 

231. (1) Any transfer, delivery of goods, payment, execution or other act 

relating to property which would, if made or done by 
Fraudulent preference. or a g a i ns t an individual, be deemed in liis insolvency a 

fraudulent preference, shall, if made or done by or against a company, be deemed. 


Seo. 230-A (5) Application for rescis- 
sion of contract. — -Under S. 230-A (5), the 
Court is given a discretion to make an order 
rescinding a contract made by a person "with, 
a company prior to the winding up on his ap- 
plication to the Court. If the contract has 
already been rescinded, an application will not 
lie. 52 L.W. 635= (1940) M.W.N. 1077 
=(1940) 2 M.L.J. 697. 

Sec. 231: Purchase between winding up 
application and the order. — Where the 
company has contracted to purchase goods 
between the date of the presentation of the 
petition for winding up and the winding up 
order, and has actually taken delivery of 
these goods, the Court will confirm the 
transaction if the goods were purchased by 
the company in the ordinary course of busi- 
ness. 1930 M. 1012=59 M.L.J. 826. 


Title of third parties, — A winding up 
Court cannot take cognizance of and adjudi- 
cate on the title of third parties except for 
the limited purpose mentioned in this seo* 
tion, and S. 232, and if it is necessary, the 
liquidators must have recourse to regular 
suits. 51 A. 695=1929 A.L.J. 811=1929 
A . 353 . The official liquidator was held not 
entitled to a summary order for refund of 
the money raised by a creditor of the com- 
pany before the order for winding up waft 
passed but after the Bank had pleased a 
resolution stopping payment of debts; 
he was referred to a regular suit to 
the amount. 26 S.L.R. 102=1982 B. 108. 
Where a voluntary winding up is followed by 
a compulsory winding up by the Owffi, tfW 
former is superseded on account of the in- 
consistency between the pnorrisiotts which re- 
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in the event of its being wound up, a fraudulent preference of its creditors, and be 
invalid accordingly, 

(2) For the purposes of this section the presentation of a petition for winding 
up in the case of a winding up by or subject to the supervision of the Court, and 
a resolution, for winding up in the case of a voluntary winding up, shall be deemed 
to correspond with the act of insolvency in the case of an individual. 

(3) Any transfer or assignment by a company of all its property to trustees 
for the benefit of all its creditors shall be void. 


232. 


(i) Where anv company is being wound up by or subject to the super- 
* . ' vision of the Coutt, any attachment, distress or exe- 

mm’te ,d ^itk.n^tc attaCh ' cution P ut in force without leave of the Court against 
’ ^ * the estate or effects J [or any sale held without leave of 

the Court of any of the properties] of the company after the commencement of the 
winding up shall be void. 

(a) Nothing in this section applies to proceedings by 2 [the Crown]. 

233. Where a company is being wound up a floating charge on the under- 
„ . - . , taking or property of the company created within three 

Effect of floating charge. months of the commencement of the winding up shall, 

unless it is proved that the company immediately after the creation of the charge 
was solvent, be invalid except to the amount of any cash paid to the company at the 
time of, or subsequently to the creation of, and in consideration for, the charge, 
together with interest on that amount at the rate of five percent, per annum. 

234.. ( 1 ) The liquidator may, with the sanction of the Court when the company 

is being wound up by the Court or subject to the 
General scheme of Iiquida- supervision of the Court, and with the sanction of an 

non may sane lone . extraordinary resolution of the company in the case of 

a voluntary winding up, do the following things or any of them : 


LEG. BEF. 

1 These words were inserted by S . 108 of 
Act XXII of 1936. 

2 These words were subtsitnted for the 
words 1 1 the Government ” by A.O. t , 1937 . 


late to the two forms of winding up. In 
such a case the crucial date for determining 
the period of three months under S. 54 of 
the Provincial Insolvency Act, is the date of 
the presentation of the petition to the Court 
for winding up. The presentation of the 
Petition is the act of insolvency and not the 
prior resolution of the company for volun- 
tary winding up. 55 L.W. 731=1942 M.'W’.N. 
671=A.I.B. 1943 Mad, 54=(1942) 2 M. 
L.J. 583=1. L.B. (1943) Mad. 353. 

Sec. 232: Amendment by Act XXII or 
1936. — It was held in 43 A. 433 that the 
section as it stood then did not apply to sales 
of any property held after the commence- 
ment of the winding up. The real object 
of the section being to protect the properties 
of the company in liquidation, the construc- 
tion put upon it by die Allahabad Court to 
some extent frustrated the object- With a 
view to Tender the section clear and to have 
the matter of “sales” also expressly includ- 
ed in the section, the present amendment has 
been made. 43 A. 433 is no longer good law. 

Applicability op Section. — The provi- 
sions of this section are applicable only to 
two kinds of winding up, viz., either by the 
Court or subject to its supervision, and 
they do not apply to a case of voluntary 


winding-up S 171 uf the Act cannot be 
invoked to apply to a case of voluntary 
winding up as that section is contained in a 
chapter specifically headed “Winding up ty 
the Court”. Hence any attachment, distress 
or execution put in force against a company 
without the leave of the Court after a 
voluntary winding up shall not ipso facto 
put an end to the attachment already in 
force. This is also in accordance with the 
English law. 1924 0. 406=79 I.C. 968. 
Sec also 38 A. 407=36 I.C. 397=14 A.L.J. 
513. As to the meaning of the term “ put 
in force ”, see 43 A. 433=19 A.L.J. 262. 

“Execution sale aeter winding up. — A 
sale of the assets of a company after the 
winding up order, in execution of a decree 
passed before the order, without the permis- 
sion of the Court, is voidable at the instance 
of the liquidator. 2 P.L.J. 77=38 I.C. 
91. A contrary view was taken in 43 A. 
433; but now the Act has been amended, 
and 43 A. 433 will no longer be good law 
on this point. 

Sec. 233: Floating security. — A floating 
security is not a future security or a specific 
security; and it is a present security which 
presently affects the assets of the company 
expressed to be included in it. 50 B. 547= 
28 Bom. L.B. 689=1926 B. 427. 

Sec. 234: Power of liquidator, to refer 
to arbitration. — The powers of liquidators 
as regards reference of disputes to arbitra- 
tion are not co-extensive with^the powers of 
directors or managers of a living company 
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(1) pay any classes of creditors in full ; 

(ti) make any compromise or arrangement with creditors or persons claiming 
to be creditors or having or alleging themselves to have any claim, to present or 
future whereby the company may be rendered liable ; 

(Hi) compromise all calls and liabilities to calls, debts and liabilities capable 
of resulting in debts, and all claims, present or future certain or contingent subsisting 
•or supposed to subsist between the company and a contributory or alleged contributory 
or other debtor or person apprehending liability to the company, and all questions 
in any way relating to or affecting the assets or the winding up of the company* 
on such terms as may be agreed and take any security for the discharge of any such 
•call, debt, liability or claim, and give a complete discharge in respect thereof. 

(2) The exercise by the liquidator of the powers of this section shall be subject 
to the control of the Court, and any creditor or contributory may apply to the 
•Court with respect to any exercise or proposed exercise of any of these powers. 

235. (0 Where, in the course of winding up a company, it appears that any 

person, who has taken part in the formation or promotion 
Power of Court to assess of the company, or any past or present director, manager 
etc. amSt de mquent or liquidator, or any officer of the company has mis- 
applied or retained or become liable or accountable for 
any money or property of the company, or been guilty of any misfeasance or breach 
of trust in relation to the company, the Court may, on the application of the liqui- 
dator, or of any creditor or contributory 1 [made within three years from the date of 
♦the first appointment of a liquidator in the winding up or of the misapplication, 
retainer, misfeasance or breach of trust, as the case may be, whichever is longer], 
^examine into the conduct of the promoter, director, manager, liquidator or officer, 
.and compel him to repay or restore the money or property or any part thereof 
respectively with interest at such rate as the Court thinks just, or to contribute such 
sum to the assets of the company by way of compensation in respect of the mis- 
application, retainer, misfeasance or breach of trust as the Court thinks just. 

(2) This section shall apply notwithstanding that the offence is one for which 
the offender may be criminally responsible. 

2 [* * * * * *] 


LEG. 3JEF. 

1 Th ese words were inserted by S. 109 of 
Act XXTt of 1936. 

2Sub-S. (3) was omitted, ibid. 


50 A. 867=26 A.L.J. 10=1928 A. 553. A 
liquidator may, with the sanction of the 
Court, compromise a debt due to the com- 
pany in liquidation. But the Court has no 
jurisdiction to compel an unwilling liqui- 
dator to compromise such debt. I.L.R. 
1939 Lah. 324=1939 Lah. 497. 

Creditors. — The creditors referred to in 
vS. 230 of the Act are persons entitled to 
priority under fhe_ statute but the Court has 
uuder S. 234 a discretion to order payment 
in full to any class of creditors other than 
those referred to in S. 230. 1936 O.W.N. 

4339=163 I.C. 194. 

Compromise.— Under S. 234, a winding 
up Court has power to pass a consent order 
•and if such order provides for execution 
against a guarantor, the Court has jurisdic- 
tion to enforce the order by execution. It 
is not permissible to call into question the 
•correctness of the decisions of the Court in 
a separate suit. 46 O.W.N. 98. Sanction 
by extraordinary resolution is necessary in 
-order that a comprmoise between a liqui- 
dator of a company and contributory should 


bind the liquidator. 4 L. 239=77 I.C. 338 
=1924 L. 149. See also 71 I.C. 724=1923 

L. 85. 

Trust monies — Disappearance — Claim 

ENTERED AS PREFERENTIAL CLAIM UNDER 

S. 234. — Effect. — Trust monies are entirely 
outside the liquidation and do not vest in 
the liquidator as assets. Trust monies never 
become assets of the company. Where 
certain GL P. Notes were deposited in a 
Bank as security for the good conduct of an 
employee and on liquidation, it was found 
that the notes in question were not traceable 
but the liquidator had entered the name of 
the depositor in the list of preferential claims 
uuder S. 234, it was held that it amounted 
to an admission that the proceeds of those 
notes were included in the Bank's moneys. 
1941 Oudh 126=1940 O.W.N. 1022. On 
this point see also (1940) 2 M.L.J. 55 9; 
1940 Mad. 184; 1939 M.W.N. 1066; 1939 

M. W.N. 1069. 

Sec. 235: Amendment by Act X3T.T.T pr 
1936. — Sub-section (3) which has been re- 
pealed by the Amending Act XX U, of J936, 
made the limitation period for a suit pro- 
vided in the Limitation Act applicable to an 
application against the delinquent directors, 
etc-, made under this section, the appli- 
cation had to be made within ft years from 
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the date of delinquency of the directors, 
etc. The consequence of this was that the 
delinquent directors were enabled to evade 
their civil liability in many cases on the 
ground of limitation. As a matter of fact, 
liquidation proceedings are always prolonged 
and it will not be easy for a liquidator to 
bring home the liability of directors and 
officers. The trouble taken practically be- 
came waste, so far as the recovery of the 
moneys from the directors is concerned. As 
an instance in point, 54 M. 153 may be 
cited. In order to avoid this unfortunate 
result, the present amendment has deleted 
the old sub-section (3), and has inserted the 
words “made within three years, etc.” in 
sub-section (1). Now the limitation for an 
application under this section will be 3 years 
from the date of the appointment of the liqui- 
dator, and not as it was formerly, three years 
from lh e date of the commission of the of- 
fence by the directors, etc. The three years 3 
period provided in this section gives a rason- 
nble and practically sufficient time to the 
liquidator to determine as to the liabilities of 
the directors, etc., and to die, if necessary, 
an application under this section. 

Construction. — This section has been co- 
pied from the English statute and must have 
the same meaning as in the parent statute. 
8 Ii. 549=1926 L. 624. A representative of 
sin executor can be brought within the pur- 
view of this section, only if he were himself 
capable of being defined or described by any 
of the words usd therein. (Ibid.) S. 235 
cannot be applied against the personal rep- 
resentatives of a deceased liquidator. Ifc is 
concerned only with an inquiry into the con- 
duct of the officers of the company in rela- 
tion to the company’s property; it was never 
intended to involve the Court on an applica- 
tion under the setcion in an inquiry relating 
to the estate of a deceased person. Where 
pending proceedings against a liquidator un- 
der S. 235 for misfeasance the liquidator 
dies, such proceedings cannot be continued 
against his legal representatives. I. Ii.lt. 
(1944) Bom. 284=46 Bom.L.R. 391=A.I. 
R. 1944 Bom. 193. Where a director of a 
company signed a prospectus without caring 
to ascertain what the antecedents of the other 
directors were or how the company was go- 
ing to he worked or who the partners of the 
firm of managing agents were, but nearly 12 
days before the declaration under S. 103 of 
the Act was sent to the Registrar of Joint 
Stock Companies and before the company 
commenced business he resigned. Held, that 
in the circumstances it could not he said that 
he was guilty of any misfeasance by reason 
of which any pecuniary loss was sustained by 
the company. 55 L.W. 165=A.I.R. 1942 
Mad. 365= (1942) 1 M.L.J. 207. WheTe 
after the amendment of 8. 235 liquidation 
proceedings are started, the official liquida- 
tors are entitled to have the conduct of any 
promoter, director or manager or officer of 


the company concerned examined under that 
section and to claim compensation for the 
wrongful act of any such person, proved as 
ft result of such inquiry, notwithstanding that 
a cause of action on the act would in a suit 
by the company itself would have been 
barred. 222 I.C. 148=1946 A.W.R. 
(H.C.) 21. A proceeding under S. 235- 
against a director of a company cannot be 
continued against his heirs after his death 
during the proceedings. There is nothing in 
S. 198 of the Act to indicate that the powers 
of the Court with regard to the estate of a 
contributory or a debtor can be exercised 
in a summary proceeding under S. 235 of the 
Act. 59 L.W. 38=1946 M.W.N. 74 (1) 
= (1946) 1 M.L.J. 53. See aso 1938 All. 
Ii. J. 1002. The Court should not make all 
directors jointly and severally liable for all 
acts of misfeasance without finding which 
directors are responsible for the various acts 
charged; and the order should be in respect 
of each act of misfeasance, and also only 
agninst those who are responsible for that 
act. 29 C. 688. A person who merely signs 
the memorandum of association and takes 
shares, but takes no part in the formation of 
the company does not become a promoter 
of the company; nor does the fact that the 
money paid by him for Ms shares is utilized 
in the formation of the company make him 
a promoter. 46 L.W. 887= (1937) 2 M. 
L.J. 820. 

Scope axj> Object op Section. — See 1938 
Lah. 638 cited under S. 202 supra. This 
section is merely a procedural one and crea- 
tes no new offence and gives no new rights. 
It only provides a summary and efficient 
remedy wMch apart from the section might 
have been enforced by the ordinary juris- 
diction of the Court. 54 B. 226=32 Bom. 

L. R. 232=1930 B. 572; 54 M. 153=1931 

M. 58=60 M.L.J. 280; 55 A. 912=1933 A. 
L.J. 1203=1933 A. 789 (F.B.). The sum- 
mary procedure contained in this section is 
not applicable to every claim wliich the com- 
pany may have against any of its officers, 
and can be resorted to only when 
such claims are in the nature of misfeasance 
or breach of trust in the performance of 
their duties. Re Stic, Ltd 1928 Ch. 861 
t=97 L.J. Ch. 460; 5 L. 461=85 I.O. 126 
=1925 L. 194. Prejudice to the interest 
of the company by the acts of the directors 
must he shown before taking any proceedings 
against them under this section. 28 P.L.R. 
1917=39 I.C. 769; 3 A.W.R. 222. Proceedings 
under- this section are domestic proceedings 
between the company and its officers, and the 
orders are passed in a special jurisdiction and 
hence, orders in such proceedings do not bar 
a suit against a third party whose wrongful 
act has caused loss to the company. 159 I. 
C.^ 977=1935 A. 995. An application under- 
this section is a representative proceeding 
filed on behalf of a class of persons and not 
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to enforce any personal remedy or to obtain 
any exclusive benefit. 55 A. 912=1933 A. 789 
(F.B.). If tbe directors enter into a con- 
tract and make a payment on it during tbe 
winding up proceedings, they do so at their 
peril, and excepting those cases in which it 
would be held that the payment was neces* 
snry for the winding np or for the carrying 
oe of the business of the company pending 
the hearing of the winding up petition, the 
directors must be aware that there is always 
a risk of such payments being void under 
this section. In the sense therefore that the 
directors were aware that they were making 
an unauthorized payment, they were dispos- 
ing of the property of the company wrong- 
fully and therefore guilty of a breach of 
frost and the absence of dishonesty or fraud 
is immaterial. The directors, therefore, 
are not entitled to relief under S. 281, Com- 
panis Act. 1937 P. 293=168 I.C. 786. 
It is not necessary in a petition presented to 
the High Court under 8. 235 to fully and 
adequately set out the patriculnrs on which 
the claim is based. The rules fram- 
ed under S. 235 do not require that an 
affidavit supporting the facts mentioned in 
the petition should be filed along with the 
petition or that if it is not filed it cannot be 
received at a later stage- 1938 Lah. 658. 
S. 237 affords no protection to com- 
pany promoters and directors against pro- 
secutions for breaches of trust- That section 
is intended to safeguard the interests of the 
shareholders of a company which has failed 
to prevent what remains of their money from 
being wasted by the liquidator on unprofitable 
cri min a l prosecutions. But there is nothing 
which restricts the powers of the police or of 
any ^ private person to file a complaint of 
criminal breach of trust against a company 
director or any other person, and the police 
do not require sanction to prosecute for 
criminal berach of trust. 1937 M.W.N. 
1122. 

Nature op Director’s duties akd liabili- 
ties. — In order to ascertain the duties that 
a person .appointed to the board of an esta- 
blished company undertakes to perform, it 
is necessary to consider not only the nature 
of the company’s business, but also the 
manner in which the work of the company 
is in fact distributed between the directors’ 
and the other officials of the company, pro- 
vided always that this distribution is a rea- 
sonable one in the circumstances and is not 
inconsistent with any express provisions of 
the articles. In discharging his duties, a 
director must not only act honestly but must 
also exercise some degree of both skill and 
diligence. But a director need not exhibit 
in the performance of his duties a greater 
degree of skill than may reasonably be ex- 
pected from a person of his knowledge and 
experience; nor is he bound to give continu- 
ous attention to the affairs of the company, 
his duties being of an intermittent nature to 


be performed at periodical meetings, and in 
respect of all duties that may be left to some 
other official, a director is, in the absence 
of grounds for suspicion, justified in trust- 
ing that official to perform such duties- 
honestly. Where the articles of association 
contain an Indemnity clause which protests 
the directors, protectors, etc., except where 
loss has been incurred as the result of wilful 
neglect or wilful neglect on their part, a 
director cannot be made liable unless he 
knows that he is committing, and intends to 
commit, a breach of his duty, or is reckless- 
ly, careless. Any act or omission to do an act 
is wilful where the person concerned knows 
what he is doing and intends to do what he 
is doing. A director is entitled to rely on 
the judgment, information, and advice of 
the ehnirmau or general manager or advisory 
director, as to whose integrity, skill and 
competence he has no reason for suspicion* 
46 L.W. 869= (1937) 2 M.L.J. 848, 

S. 235 does not prima facie exclude non- 
feasance. Tho section would apply to every 
act whether of commission or omission which 
is a breach of duty to the company in conse- 
quence whereof loss to the company results. 
To become a director of a company by ac- 
cepting a gift of shares without paying for 
them is a misfeasance. Where such a per- 
son continues to act as a director, and, in 
spite of the anditor’s report exposing the 
fraud of the company does not make any en- 
quiries or take steps, but joins in a resolu- 
tion condemning the auditor’s report and 
signs the balance-sheet sanctiong the remu- 
neration to the managing agents, he is guilty 
of gross and wilful negligence and clearly of 
misfeasance under S. 235. 55 L.W. 165= 
A.I.B. 1942 Mad. 365=(1942) 1 M.L.J. 
207. 

Director's liability, when arises. — The 
directors, who by wilfully shutting their eyes 
to the acts of the agents or the managing 
agents and by recklessly sanctioning the acts 
of sueh agents consciously aid in the com- 
mittal of acts of misfeasance, misappropria- 
tion, and falsification of accounts and balance- 
sheets, are themselves guilty of wilful mis- 
conduct and are liable to pay compensation 
if that state of affairs continues over a series 
of years. 55 M. 226=32 Bom.L.R. 323= 
1930 B. 572. But where the act of the 
director is not wilful or reckless, but, only 
amounts to mere neglect or breach of duty 
that will not come ipso facto , under this 
section. 1 Luck. 334=1926 0 . 234. A 
director will not be liable for any error of 
judgment; and as regards imprudence, in 
order to fix perosnal liability on him, the 
imprudence must be so great and numlfM 
as to amount to gross negligence, and be 
must not at the same time be authorise# 
do the imprudent act. 3 O.W.N. 

I.C. 50=1926 O. 153. Further, if there 
no reason for doubting the fidelity of the 
officers in the employment of the eo mp&of, 
the directors wiu not be Stable if those 
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236. If any director, manager, officer or contributory of any company being 
wound up destroys, mutilates, alters or falsifies or 
.Penalty for falsification of f rau d u lently secretes any books, papers, or securities, 
books * or makes, or is privy to the making of any false or fraudu- 

lent entry in any register, book of account or document belonging to the company 
with intent to defraud or deceive any person he shall be liable to imprisonment for 
a term which may extend to seven years, and shall also be liable to fine. 


officers should commit any acts of misfea- 
sance, etc., and ihe directors trusted- 
them. 1 Xiuek. 334=1926 O. 243. If 
the company is being wound up the remedy 
against a delinquent director whether f° r 
negligence » fraud or misfeasance is under 
S. 235. Where such proceedings have been 
taken against a director, subsequent suit 
against him for compensation for fraud, or 
misfeasance is incompetent on the principle 
of tes judicata 40 P.L.B. 883=1938 hah. 
577. Where books of a company which must 
have some value to the company are found 
in the possession of the manager of the com- 
pany, the Court has power to order them 
to be delivered to the liquidator; it is not 
necessary that the order should also state the 
am ount for which the person against whom 
it is passed is liable in the event of non- 
delivery of the property. I.L.B. (1941) 
Mad. 120=52 L.W. 502=(1940) 2 M.L.J. 
594 , 

Broker. — A broker has nothing to do with 
the management of the company and may 
have no knowledge of what is being . done 
inside the company 3 s office; and he is not 
-an ‘ officer* of the company. 1938 M. 159 
j=I.L.B. 1938 M. 192= (1937) 2 M.L.J. 
820. 


Acts op Misfeasance by directors. — See 

46 L.W. 869= (1937) 2 M.Ii.J. 848. (i) 

Allotment of shares made without an appli- 
cation and allotment money not being paid. 
154 I. G. 33=1934 A. 855. (it) The direc- 
tor being a party to a calculated and delibe- 
rate fraud in the floatation of the company 
and in the conduct of its business. 1934 A. 
855. (iii) All omission by directors to come 
to any conclusion whatsoever on an important 
-piece of business duly proposed for the deci- 
sion of the Board. 143 I.O. 713=1933 8. 
103. (iv) Distribution of dividends out of 
•capital and other funds, not being profits. 

47 A. 669=23 A.L.J. 473. (v) A wilful 

contravention of the provisions of S. 101 of 
the Act. 154 I.O. 33=1934 A. 855. 

Limitation. — D irectors of companies are 
not trustees in whom the properties of the 
companies have become vested in trust for 
any specific purpose, so as to bring them 
within 8.. 10 of the Limitation Act. 18 
B. 119; 54 M. 153=60 M.L.J. 280. See 
also 1937 P. 293. Hence, the articles of 
the Limitation Act apply to only claim against 
them in respect of acts of misfeasance 
committed by them. (IhwL) This sec- 
tion is not intended to revive any 
rights that have already become barr- 
ed by time. 71 I.O. 899=1923 L. 
58. There has been a difference of opinion 


among the several High Courts as regards 
the period of limitation and time from which 
the period has to be computed; but the 
matter has been set at rest by the amend- 
ment introduced by the Amending Act XXII 
of 1936, which fixes a period of 3 years, 
computed either from the date of the mis- 
feasance, etc., or from the date of the first 
appointment of the liquidator, whichever be- 
ing longer. 

Where in a petition under S. 235, to the 
High Court, the names of certain persons 
are added subsequently but documents re- 
lating to them which taken together fulfil 
the requirements of the rule framed under 
S. 235 are not filed at that time but later, 
the date of the application against the 
added defendants is the -date on which the 
documents ar c filed. 1938 Lah. 658. 

Practice. — An official liquidator who files 
an aplieatlon under this section will not 
be called upon to furnish security for costs. 
55 A. 250=1933 A.L.J. 199. 

Procedure. — An application under S. 

235 is in the nature of a plaint and 
the proceedings under S. 235 are judicial 
proceedings; but the provisions of the Code 
of Civil Procedure are inapplicable to a peti- 
tion under 8. 235 because express provisions 
for its contents and the formalities connected 
with it are provided for by the Companies 
Act and the rules made thereunder. 1938 
Lah. 658. Where in the proceedings under 
8. 235, instituted in the High Court against 
certain persons, the matters alleged against 
some of such persons are entirely different 
from whoso which ar© subject-matter of the 
investigation against others, the claims 
against all cannot be tried jointly on princi- 
ples underlying O. 2, R. 6, C.P. Code; 
there being no real common unity between 
them. 1938 Lah. 658. 

Sec. 236: Scope — If exhaustive. — It is 
not correct to hold that charges of falsifica- 
tion of accounts or forgery against the pro- 
moters of a company can only be tried under 
S. 236 of the Companies Act. A penal enact- 
ment in a special Act is no bar to a prosecu- 
tion under the Penal Code. A prosecution 
of the promoters of a company under the 
Penal Code on such charges is perfectly legal 
<I.L.B, (1937) AIL 779=1937 A.L.J. 1073= 
1937 All. 714. A Bank, which was a limited 
company having gone into voluntary liqui- 
dation, the secretary who was also a director 
was appointed as the liquidator. As such he 
had to send periodical returns under S. 244- 
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1 t 2 37- (*) If it appears to the Court in the course of a winding up by, or subject 

„ . „ , to the supervision of, the Court that any past or present 

dir^orsT* 1011 ° f dclm<lucnt director, manager or other officer, or any member, 

of the company has been guilty of any offence in relation 
to the company for which he is criminally liable, the Court may, either on the 
application of any person interested in the winding up or of its own motion, direct 
the liquidator either himself to prosecute the offender or to refer the matter to the 
.registrar. 


LEG. REP. 

1 This section was substituted by 8 . 110 of 
Act XXII of 1936. 

He was convicted on charges under S. 236 
and 8 . 282 for falsifying the accounts and 
for sending false returns. Held, (i) that 
-any wrongful act done by him as liquidator 
was a wrongful act by him as an officer, of 
Ihe company, so as to render him liable 
under S. 236, and that by bis mere ap- 
pointment as liquidator he did not cease to 
be a director so as to escape liability as direc- 
tor; and therefore whether as director or 
-officer, S. 236 would apply to him; ( ii ) that 
he was also properly convicted under S. 282, 
though he may not have been legally appoint- 
ed as a liquidator owing to want of quorum 
at. the meting at which he was appointed 
liquidator. 55 L.W. 410=1942 M.W.N. 
433=A.I.B. 1942 Mad. 702=(1942) 2 M. 
I.. J. 140. 

8ec. 237: Amendment by Acjt XXIX of 
1936. — The present section has been substi- 
tuted for the old S. 237, and it now contains 
the more adequate provisions to be found 
in 8 . 277 of the English Act. The chief 
amendments . are with reference to prose- 
cutions in the course of voluntary liquidation 
proceedings. The old section merely pro- 
vided that the liquidator in such cases 
may prosecute the offender with the 
previous sanction of the Court. The 
present section requires a report to 
be made by the liquidated to the Be- 
•gisfrar, so as to enable the Begistrar to 
determine if any prosecution is necessary. 
Tf the Registrar thinks tflat a prosecution 
is unnecessary he has to inform the same 
to the liquidator; and thereupon the liqui- 
dator may apply for the sanction of the 
Court. If the Registrar thinks that the 
matter requires further investigation, he 
may refer the matter for the Local Govern- 
ment, which can have the matter thorough- 
ly investigated by any person designated 
by it and approved by the Court. And 
thirdly if the Registrar thinks that a prose- 
cution is necessary, he may place the papers 
before the Advocate-General or the^ Public 
Prosecutor and, if advised to do so, institute 
proceedings. In sub-section (5), provision 
lias been made for the Court itself suo 
moto, or on the application of^ any per- 
son interested, to order^ the liquidator to 
•make a report to the Registrar, when he has 
•not himself done so. 

CLCLM. — iqq 


* 

Scope of Section. — The fact that one of 
the members of a firm acting as managing 
agents of a company was punished in his 
individual capacity as 'a director of the com- 
pany is no ground for not punishing liim_ in 
his cajiacity as a member of the managing 
firm. 18 P.R. <Cr.) 1916=35 T.C. 482. 

The liquidator has power to take action 
under this section, in respect of the assets 
realised after the dissolution of the com- 
pany, even after such dissolution. 28 P.L. 
R. 1917=39 I.C. 769. The Official Liquida- 
tor of a company wrote to the High Court 
that on going through the account books and 
the records of the company he found that 
the promoters of the company had committed 
various acts of dishonesty amounting ^ to 
criminal breach of trust and manipulation 
of accounts . The Company Judges of the 
High Court were of opinion that there was 
a prima facie case against the promoters and 
desired that the matter be investigated. The 
Registrar of the High Court forwarded the 
Official Liquidator's letter to the Police 
under cover of a letter which stated that the 
Court considered it a fit case for inquiry by 
the Police. The promoters who were pro- 
secuted pleaded that the ’ prosecution was il- 
legal for the reason that the procedure laid 
down by S. 237, was not followed. Held, 
that the provisions of S. 237 had been sub- 
stantially complied with. I.L.R. 1937 All- 
779=1937 A. L. J. 1073=171 I.C. 994=1937 
All. 714. The whole scheme of S. 237 ap- 
pears to be enabling rather than mandatory 
or exclusive. The Court may order the 
liquidator to prosecute or refer the matter 
to the Registrar. The Registrar may refuse 
to prosecute and the liquidator with the 
previous sanction of the Court may .prose- 
cute, but the section is not limited to the 
criminal liability of directors under the 
Companies Act, so that the section is not 
limited to special offences created under 
the Act. 1942 Sind 9. There is nothing 
in law to prevent a private person makin g 
a complaint to a Court of offences .under 
the Companies Act or the Penal Code 
against directors or officers of the ’Cqjtn- 
pany in relation to the company even HJw 
company is being wound up. 1942 
Company directors— -Prosecution by iWiJ 
for criminal breach of trust — Sanct mu 
necessary — also for complaint by 
person. 1937 M. W. N. 1122. 

Appeal to Privy Council .-rAq. 
passed under this section f foe 


order 

official 
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(2) If it appears to the liquidator in the course of a voluntary winding up 
that any past or present director, manager or other officer, or any member of the 
company has been guilty of any offence in relation to the company for which he 
is criminally liable, he shall forthwith report the matter to the registrar and shall 
furnish to him such information and give to him such access to and facilities for 
inspecting and taking copies of any documents, being information or documents 
in the possession or under the control of the liquidator relating to the matter in 
question, as he may require. 

(3) Where any report is made under sub-section (2) to the registrar, he may, 
if he thinks fit, refer the natter to the 1 [Central Government] for further inquiry, 
and the 1 [Central Government] shall thereupon investigate the matter and may, 
if they think it expedient, apply to the Court for an order conferring on any person 
designated by the 1 [Central Government] for the purpose with respect to the com- 
pany concerned all such powers of investigating the affairs of the company as are 
provided by this Act in the case of a winding up by the Court. 

(4) If on any report to the registrar under sub-section (2) it appears to him 
that the case is not one in which proceedings ought to be taken by him, he shall 
inform the liquidator accordingly and thereupon, subject to the previous sanction 
of the Court, the liquidator may himself take proceedings against the offender. 

(5) If it appears to the Court in the course of a voluntary winding up that 
any past or present director, manager or other .officer, or any member, of the com- 
pany has been guilty as aforesaid, and that no report with respect to the matter has 
been made by the liquidator to the registrar,; the Court may, on the application 
of any person interested in the winding up or of its own motion, direct the liquidator 
to make such a report, and on a report being made accordingly, the provisions of' 
this section shall have effect as though the report has been made in pursuance of the 
provisions of sub-section (2). 

(6) If, where any matter is reported or referred to the registrar under this 

section, he considers that the case is one in which a prosecution ought to be insti- 
tuted, he shall place the papers before the Advocate-General or the public prosecutor 
and if advised to do so institute proceedings, 2 [*. * * * *] 

Provided that no prosecution shall be undertaken without first giving the 
accused person an opportunity of making a statement in writing to the registrar and’ 
of being heard thereon. 

2 [ * * * * *] 

8 [ ( 7 ) Notwithstanding anything contained in the Indian Evidence Act,. 
1872, when any proceedings are instituted, under this section it shall be the duty 
of the liquidator and of every officer and agent , of the company past and present 
(other than the defendant in the proceedings) to give all assistance in connection 
with the prosecution which he is reasonably able to give, and for the purposes of 
this sub-section the expression agent in relation to a company shall be deemed 
to include any banker or legal adviser of the company and any person employed 
by the company as auditor, whether that person is or is not an officer of the 
company.] 

3 C (8) ] If any person fails or neglects to give assistance in manner - 
required by 4 [sub-section (7)] the Court, may, on the application of the 
registrar, direct that person to comply with the requirements of the said sub-section 
and where any such application is made with respect to a liquidator, the Court may, 
unless it appears that the failure or neglect to comply was due to the liquidator 

LEG. REF. “sub-S. (6),” ibid . 

1 These words were substituted for the 

words “Local Government” by A.O 1937. liquidator to prosecute certain persons for a 

2 Certain words were omitted by S. 11 of criminal offence comes within the purview 

Act II of 1938. _ ^ of S. 202 and is appealable. But such order 

' 3 This sub-section was inserted and ori- being criminal in nature, leave cannot be 

ginal sub-section (7) re-numbered (8), granted for appeal to the Privy Council* 
Ibid. under S. 109, C. P. Code. 132 I.C. 474= 

V* This word, brackets and figure were 1931 S. 120. 

substituted for the word, brackets and figure 
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not having in his hands sufficient assets of the company to enable him so to do* 
direct that the costs of the application shall be borne by the liquidator personally.] 
238. If any person, upon any examination upon oath authorised under 

Penalty for false evidence. t ^ s Ac ?> <* in ^ affidavit, deposition or solemn 

affirmation, m or about the winding up of any company 
under this Act, or otherwise, in or about any matter arising under this Act, 
intentionally gives false evidence, he shall be liable to imprisonment for a term 
which may extend to seven years, and shall also be liable to fine, 

1 [238-A. (i) If any person, being a past or present director, managing agent, 

p , . . manager or other officer of a company which at the 

provisions. time of the commission of the alleged offence is being 

wound up, whether by or under the supervision of the Court or voluntarily, or is 
subsequently ordered to be wound up by the Court or subsequently passes a resolution 
for voluntary winding up — 

(a) does not to the best of his knowledge and belief fully and truly discover 
to the liquidator all the property, real and personal, of the company, and how and 
to whom and for what consideration and when the company disposed of any part 
thereof, except such part as has been disposed of in the ordinary way of the business, 
of the company ; or 

(1 b ) does not deliver up to the liquidator, or as he directs, all such part 
of the real and personal property of the company as is in his custody or under his 
control, and which he is required by law to deliver up ; or 

(s) does not deliver up to the liquidator, or as he directs, all books and 
papers in his custody, or under his control belonging to the company and which 
he is required by law to deliver up ; or 

(d) within twelve months next before commencement of the winding up* 
or at any time thereafter conceals any part of the property of the company to the 
value of one hundred rupees or upwards or conceals any debt due to or from the 
company ; or 

(e) within twelve months next before the commencement of the winding up 
or at any time thereafter fraudulently removes any part of the property of the 
company to the value of one hundred rupees or upwards ; or 

(f) makes any material omission in any statement relating to the affairs 
of the company ; or 

(g) knowing or believing that a false debt has been proved by any person 
under the winding up, fails for the period of a month to inform the liquidator thereof- 
or 

( h ) after the commencement of the winding up prevents the production of 
any book or paper affecting or relating to the property or affairs of the company ; or 

(*) within twelve months next before the commencement of the winding 
up or at any time thereafter, conceals, destroys, mutilates or falsifies, or is privy 
to the concealment, destruction, mutilation or falsification of any book or paper 
affecting or relating to the property or affairs of the company ; or 


LEG. REF. 

1 This section was inserted by S. Ill o£ 
Act XXII of 1936. 


Sec. 238-A: Amendment by Act XXII 
of 1936. — This section follows S. 271 of the 
English Act, in providing for the punish- 
ment of offences antecedent to or in the 


course of a winding up, e.g., non-disclosure 
of assets, wrongful retention .or concealment, 
or removal of the same, non-delivery to li- 
quidator of the books and papers of the 
company, falsification, destruction or muti- 
lation of accounts, etc. 

Secs. 238-A (1) (&) and 282-A: Afpu- 
C ability, — I n a prosecution on a charge 


under S. 238-A (1) ( b ), the prosecution! 
has to prove that the accused had in his 
custody, or under his control, property of 
the company at the time when the company 
was being wound up. In the absence of 
evidence to prove the same, he cannot be 
convicted. But if there is evidence to show, 
or an admission by the accused, that pro- 
perty of the company was with him or in 
his possession, and that he has wrongly 
withheld them by not delivering them to the 
Official Liquidator, he is liable to be punish- 
ed for an offence under S. 282-A. 57 L.W. 
276=A.I.R. 1944 Mad. 424= (1944) 1 M.L* 
J. 390. 
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(j) within twelve months next before the commencement of the winding 
up or at any time thereafter makes or is privy to the making of any false entry in 
-any book or paper affecting or relating to the property or affairs of the company ; 
or 

(k) within twelve months mext before the commencement of the winding 
up or at any time thereafter fraudulently parts with, alters or makes any omission 
in, or is privy to the fraudulent parting with, altering or making any omission in, 
any document affecting or relating to the property or affairs of the company ; or, 

(/) after the commencement of the winding up or at any meeting of the 
■creditors of the company within twelve months next before the commencement of 
the winding up, attempts to account for any part of the property of the company 
by fictitious losses or expenses ; or 

(m) has within twelve months next before the commencement of the winding 
up or at any time thereafter, by any false representation or other fraud, obtained 
any property for or on behalf of the company on credit which the company does not 
subsequently pay for ; or 

(n) within twelve months next before the commencement of the winding 
up or at any time thereafter, under the false pretence that the company is carrying 
on its business, obtains on -credit, for or on behalf of the company, any property 
which the company does not subsequently pay for ; or 

(0) within twelve months next before the commencement of the winding up 
or at any time thereafter pawns, pledges or disposes of any property of the company 
which has been obtained on credit and has not been paid for, unless such pawning, 
pledging or disposing is in the ordinary way of the business of the company ; or 

(p) is guilty of any false representation or other fraud for the purpose of 
obtaining the consent of the creditors of the company or any of them to an agree- 
ment with reference to the affairs of the company or to the winding up : 
lie shall be punishable, in the case of the offences mentioned respectively in clauses 
,( m ) 5 (n) and (0) of this sub-section, with imprisonment for a term not exceeding 
five years, and, in the case of any other offence, with imprisonment for a term not 
exceeding two years : 

Provided that it shall be a good defence to a charge under any of clauses (6), 
(c) 9 (d), (/), (tl) and (0), if the accused proves that he had no intent to defraud, and 
to a charge under any of clauses (a) 9 (h), (i) and (j) if he proves that he had no 
intent to conceal the state of affairs of the company or to defeat the law. 

(2) Where any person pawns, pledges or disposes of any property in cir- 
cumstances which amount to an offence under clause (0) of sub-section (1) every 
person who takes in pawn or pledge or otherwise receives the property knowing it to 
be pawned, pledged or disposed of in such circumstances as aforesaid shall be 
punishable with imprisonment for a term not exceeding three years.] 

239. (1) Where by this Act, the Court is authorised in relation to winding up 

to have regard to the wishes of creditors or contributories. 
Meetings to ascertain wishes as proved to it by any sufficient evidence, the Court 
of creditors or contributories. may, if it thinks fit for the purpose of ascertaining those 

washes, direct meetings of the creditors or contributories 
to be called, held and conducted in such manner as the Court directs, and may 
appoint a person to act as chairman of any such meeting and to report the result 
thereof to the Court. 

(2) In the case of creditors, regard shall be had to the value of each creditor’s 

■debt. 

(3) In the case of contributories regard shall be had to the number of votes 
conferred on each contributory by the articles. 

240. Where any company is being wound up, all documents of the company 

Sec. 240: Burden op Proof. — All entries titious. 1935 L. 157. Entries in the books 
in documents o£ 1 he company are presumed of a company are prima facie evidence of 
to be true, and so the onus lies heavily upon the transaction to which they relate and it 
those who assert that they are false, or fic- is for the contributory denying the transac- 
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.p. and of the liquidators shall, as between the contri- 

te evidence. ° company to butories of the company, be prima facie evidence of the 

truth of all matters purporting to be therein recorded. 

241. After an order for a winding up by or subject to the supervision of the 
Inspection of documents. Court, the Court may make such order for inspection 

by creditors and contributories of the coiripany of its 
documents as the Court thinks just, and any documents in the possession of the 
company may be inspected by creditors or contributories accordingly, but not 
further or otherwise. 


, 242. (1) When a company has been wound up and' 

company? ° ocumcnti of is about to be dissolved, the documents of the company 

and of the liquidators may be disposed of as follows 

(that is to say) : — 

(<z) in the case of a winding up by or subject to the supervision of the Court, 
in such way as the Court directs ; 

(&) in the case of a voluntary winding up, in such way as the company by 
extraordinary resolution directs. 

(2) After three years from the dissolution of the company, no responsibility 
shall rest on the company' or the liquidators, or any person to whom the custody of 
the documents has been committed, by reason of the same not being forthcoming 
to any person claiming to be interested therein. 

2 43 * C 1 ) Where a company' has been dissolved, the Court mayr at any time 

within two years of the date of the dissolution, on an 

dissolution* of^pa%- voiT application being made for the purpose by the liqui- 

dator of the Company or by any other person who 
appears to the Court to be interested, make an order, upon such terms as the Court 
thinks fit, declaring the dissolution to have been void, and thereupon such pro- 
ceedings may be taken as might have been taken if the company had not been 
dissolved. 

(2) It shall be the duty' of the person on whose application the order was made 
within twenty'-one days after the making of the order, to file with the registrar a 
certified copy T of the order, and if that person fails so to do, he shall be liable to a 
fine not exceeding fifty rupees for every day during which the default continues. 

244. (1) Where a company is being wound up, if the winding up is not 

. . concluded within one year after its commencement, 

liqiSdaSons° n aS t0 pendmg the liquidator shall, 1 [once in each year and at intervals 

or not more than twelve months ], until the winding up 
s concluded, 2 [file in Court or with the registrar, as the case may' be] a statement 


U5K3-. REF. 

1 These words were substituted for the 
words “at such intervals as may' be pres- 
cribed” by S. 112 of Act XXII of 1936. 

2 These words were substituted for the 
words “file with the registrar,’* ibid. 


tinn to rebut that evidence and disprove the 
entries recorded in books of the company 
and rebut the presumption arising against 
him. The mere statement of the contribu- 
tory that he did not enter into the transac- 
tion and has repudiated the transaction will 
not save him from his liability. 39 P.L.R. 
136=1937 L. 61. 

Sec. 241 — This section does not give the 
right of inspection in cases of voluntary 
winding up. Morgan's case , (1884) 2 Ch. 
D. 620. S. 241 places the matter of order- 
ing inspection of documents, in the discre- 
tion of the Court which will not be inter- 
fered with merely on the around that he is 


likely to use the information in the interest 
of directors yet to be examined. 1937 L. 
82. 

Sec. 243. — Even after the dissolution of 
a company, the liquidator lias power to take 
action in respect of the assets realised after 
the dissolution of the company'. 26 P.L.J. 
1917=39 I.C. 769. The rule in Morris v. 
Harris , 1927 A.C. 252, that the effect of a 
subsequent declaration of the Court that a 
resolution for voluntary winding was void 
is not to invalidate any proceedings taken 
during the interval between the dissolution 
and its avoidance does not apply to a case 
where the resolution is tainted by fraud,* 
T.L.R. (1937) 1 C. 203=1937 C. 129=64 C. 
L.J. 280. 

Sec. 244: Amendment by Act XXII ,i>T 
1936. — The amendments # provide *that the 
interim report of the liquidator should be 
submitted to the Court or the Vegitrar, as 
the case may be, but that a copy should in 
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in the prescribed form and containing the prescribed particulars with respect to 
the proceedings in and position of the liquidation. 

(2) Any person stating himself in writing to be a creditor or contributory 
of the company shall be entitled, by himself or by his agent, at all reasonable times, 
on payment of the prescribed fee, to inspect the statement and to receive a copy 
thereof or extract therefrom ; but any person untruthfully so stating himself to be 
2 creditor or contributory shall be deemed to be guilty of an offence under section 182 
of the Indian Penal Code, and shall be punishable accordingly on the application 
of the liquidator. 

(3) If a liquidator fails to comply with the requirements of this section, he 
shall be liable to a fine not exceeding five hundred rupees for each day during 
which the default continues. 

i[ (4) When the statement is filed in Court a copy shall simultaneously be 
filed with the registrar and shall be kept by him along with the other records of the 
company.] 

2 [244 -A. (i) Even* liquidator of a company which is being wound up by the 

Court shall, in such manner and at such times as may 
Payments of liquidator in- prescribed, pay the money received by him into a 
to bank. scheduled bank as defined in clause (e) of section 2 of 

the Reserve Bank of India Act, 1934 : 

Provided that if the Court is satisfied that for the purpose of carrying on the 
business of the company or of obtaining advances or for any other reason it is for 
the advantage of the creditors or contributories that the liquidator should have 
an account with any other bank, the Court may authorise the liquidator to make 
ids payments into or out of such other bank as the Court may select and thereupon 
those payments shall be made in the prescribed manner. 

(2) If any such liquidator at any time retains for more than ten days a 
sum exceeding five hundred rupees or such other amount as the Court may in any 
particular case authorise him to retain, then, unless he explains the retention to the 
satisfaction of the Court, he shall pay interest on the amount so retained in excess 
at the rate of twenty per cent, per annum and shall be liable to disallowance of 
all or such part of his remuneration as the Court may think just and to be removed 
from his office by the Court and shall be liable to pay any expenses occasioned by 
reason of his default. 

(3) A liquidator of a company which is being wound up shall open a special 
banking account and pay all sums received by him as liquidator into such account.] 


LEG. REF. 

1 This sub-section was added by S. 112 of 
Act XXII of 1936. 

2 This section was inserted by S. 113, ibid. 


any case be given to the registrar, and de- 
fines the time when the report should be 
made. The forms and particulars to be con- 
tained in these statements are prescribed by 
the ‘High Courts, which have followed Rr. 

193 to 195 of the English Companies 'Wind- 
ing up Rules* and have prescribed a form 
similar to the English Form No. 92, 

Sec. 244-A: Amendment by Act XXII 
of 1936. — This section is now based on S. 

194 pi the English Act. It is but proper 
monies should not be mixed up with the 
liquidator’s private monies or kept in his 
private accounts, in any bank. The section 
renders the liquidator not only liable to pay 
heavy interest in cases where he retains 
without adequate justification or authority 
any sum exceeding Rs. 500 for more than 
10 days, but also liable to be removed with- 
out payment of any remuneration. 


Madras Company Rules, R. 66 — 
Scope and effect of. — A cheque drawn 
on a Bank in favour of Official 

Liquidator in O.P. No. 5 of 1939 or 
order,” was presented to the Bank by M.R. 
for payment over the counter. The Bank 
after calling for the order of appointment 
of the Official Liquidator and perusing the 
same, paid him the amount of the cheque. 
M.R. misappropriated the amount and he 
was removed from the office of Official 
Liquidator. The new Official Liquidator 
sued the Bank for recovery of the amount 
alleging that the Bank was negligent in 
paying the amount to M.R . over the coun- 
ter, instead of insisting on presentation of 
the cheque through a Bank and payment 
into a Bank account. Held, (1) that under 
S. 244-A of the Act and R. 66 of the. Mad- 
ras Company Rules, it was incumbent on 
the Official Liquidator to open a Bank ac- 
count and to get the cheques received by 
him in the course of liquidation collected 
and cashed through such bank account, and 
the Bank on which the cheque was drawn 
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1 [244-B. (i) Where any company is being wound up, if the liquidator has 

in his hands or under his control any money of the 
Unclaimed dividends and company representing unclaimed dividends payable 
undistributed a^ets to be paid to an y creditor or undistributed assets refundable to 
count? 1 ^ 211108 qiU a l0n C ~ 5 an y contributory which have remained unclaimed or 

undistributed for six months after the date on which 
■they became payable or refundable, the liquidator shall forthwith pay the said 
money into the Reserve Bank of India to the credit of the Central Government 
in an account to be called the Companies Liquidation Account and the liquidator 
shall, on the dissolution of the company, similarly pay into the said account any 
money representing unclaimed dividends or undistributed assets in his hands at the 
date of dissolution. 

(2) The liquidator shall, when making any payment referred to in sub- 
section (1), furnish to such officer as the Central Government may appoint in this 
behalf a statement in the prescribed form setting forth in respect of all sums included 
in such payment the nature of the sums, the names and last known addresses 
of the persons entitled to participate therein, the amount to which each is entitled 
and the nature of his claim thereto, and such other particulars as may be prescribed. 

(3) The receipt of the Reserve Bank of India for any money paid to it under 
sub-section (1) shall be an effectual discharge of the liquidator in respect thereof. 

(4) Where the company is being wound up by the Court, the liquidator 
shall make the payments referred to in sub-section (1) by transfer from the special 
banking account referred to in sub-section (3) of section 244-A, and where the 
company is wound up voluntarily, or subject to the supervision of the Court, the 
liquidator shall, when filing a statement in pursuance of sub-section (1) of section 
•244, indicate the sum of money which is payable to the Reserve Bank of India 
under sub-section (1) which he has had in his hands or under his control during the 
six months preceding the date to which the said statement is brought down, and 
shall, within fourteen days of the date of filing the said statement, pay that sum 
into the Companies Liquidation Account. 

(5) Any person claiming to be entitled to any money paid into the Companies 
Liquidation Account in pursuance of this section may apply to the Court for an 
order for payment thereof, and the Court, if satisfied that the person claiming is 
^entitled, may make an order for the payment to that person of the sum due : 

Provided that before making such order the Court shall cause a notice to be 
served on such officer as the Central Government may appoint in this behalf calling 
on the officer to show cause within one month from the date of the service of the 
notice why the order should not be made. 

(6) Any money paid into the Companies Liquidation Account in pursuance 
•of this section, which remains unclaimed thereafter for a period of fifteen years, 
shall be transferred to the general revenue account of the Central Government ; 
but any claim preferred under sub-section (5) to any money so transferred shall 
be allowable as if such transfer had not been made, the order for payment on such 
claim being treated as an order for refund of revenue. 

(7) Any liquidator retaining any money which should have been paid by 
him into the Companies Liquidation Account under this section shall pay interest 


LEG. REF. 

1 S. 244-B inserted by Act XXXVI of 
1940. 


should be deemed to be aware of the law 
on the subject; (2) that from the cheque 
itself the bank had notice that it was made 
out to M.R. in his capacity as Official Liqui- 
•dator and that the amount of the cheque 
■could be collected by the payee only through 
his bank; (3) that there was a clear breach 
of a statutory duty placed on the bank and 
since there was negligence on the part of 


the bank and its officers, the bank must be 
held liable to make good the amount to the 
new Official Liquidator; (4) that since the 
Bank did not pay the amount in due course 
and in good faith, S. 85 of the Negotiable. 
Instruments Act would not help the Bank 
as S. 85 would only protect the Bank if it' 
made payment in accordance with the tenor 
of the instrument, in good faith and with- 
out negligence. 57 L.W. 533=1944 Comp_ 
C. 228= (1944) 2 M.L.J. 295=I.L.R. (1945) 
Mad. 32. 
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on the amount retained at the rate of twenty per cent, per annum and shall also 
be liable to pay any expenses occasioned by reason of his default, and, where 
the winding up is by or under the supervision of the Court, he shall also be liable 
to disallowance of all or such part of his remuneration as the Court may think 
just and to be removed from his office by the Court. | 

(8) Nothing in this section shall apply in relation to companies with objects 
confined to a single province which are not trading corporations.] 

245 - (1) Any affidavit required to be sworn under the provisions or for 

Court or person before the purposes of this Part may be sworn in Briushlndia,. 
whom affidavit may be sworn . or elsewhere within the dominions of His Majesty, 

before any Court, Judge or person lawfully authorised 
to take and receive affidavits, or in any part of India other than British India before 
any Court authorised or continued by 1 [the Central Government or the Crown 
Representative], or in any place outside His Majesty*s dominions before any of 
His Majesty’s Consuls or Vice Consuls. 

(2) All Courts, Judges, Justices, Commissioners, and persons acting judicially 
in British Ir.dia shall take judicial notice of the seal or stamp or signature (as the 
case may be) of any such Court, Judge, person, Consul or Vice-Consul, attached,, 
appended or subscribed to any such affidavit or to any other document to be used 
for the purposes of this Part. 

Rules . 

246. (i) The High Court may, from time to time, make ru’^s consistent 

with this Act and with the Code of Civil Procedure, 
xnak^nries f Hlgh ^° mt to 1908, concerning the mode of proceedings to be had 
' y ^ for winding up a company in such Court and in the 

Courts subordinate thereto, 2 [and for voluntary winding up (both members and 
creditors), for the holding of meetings of creditors and members in connection 
with proceedings under section 153 of this Act], and for giving effect to the pro- 
visions hereinbefore contained as to the reduction of the capital and the sub-divisions* 
of the shares of a company 2 [and generally for all applications to be made to the 
Court under the provisions of this Act] 3 [and shall make rules providing for all 
matters relating to the winding up of companies which, by this Act, are to be* 
prescribed.] 

(2) Without prejudice to the generality of the foregoing power, the High 
Court may by such rules enable or require all or any of the powers and duties 
conferred and imposed on the Court by this Act, in respect of the matters following, 
to be exercised or performed by the official liquidator, and subject to the control 
of the Court, that is to say, the powers and duties of the Court in respect of — 

{a) holding and conducting meetings to ascertain the wishes of creditors- 
Sind contributories ; 

(b) settling lists of contributories and rectifying the register of members 
where required, and collecting a*nd applying the assets ; 

(c) requiring delivery of property or documents to the liquidator ; 

(< d ) making calls ; 

(e) fixing a time within which debts and claims must be proved : 

Provided that the official liquidator shall not, without the special leave of 
the Court, rectify the register of members; and shall not make any call without 
the special leave of the Court. 


LEG. REF. 

1 These words were substituted for the 
words “the Governor-General in Council” by 
A.O., 1937. 

2 These words were inserted by S. 114 of 
Act XXII of 1936. 

* These words were inserted by S . 2 and 
Sch. I of Act XI of 1915. 


sions in. the section as it previously stood. 
The enlargement of the powers of the High 
Court to make rules, has also become neces- 
sary in view of the various new forms of 
procedure introduced by the several amend- 
ments made in this Act. An order for- 
a call on contributories disregarding the 
requirements of any rule framed by the 
High Court under this section as to notice,, 
cannot be maintained. 1 P.R. 1918=44 I.. 
C. 139. 


Sec. 246: Amendments by Act XXII of 
1936. — The amendments supply certain omis- 
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Removal of defunct Companies from Register* 

247 - (0 Where the registrar has reasonable cause to believe that a company 

„ is not carrying on business or in operation, he shall 
defunct send to the company by post a letter inquiring whether 

y 68 r ’ the Company is carrying on business or in operation, 

(2) If the registrar does not within one month of sending the letter receive 
any answer thereto, he shall within fourteen days after the expiration of the month 
send to the company by post a registered letter referring to the first letter, and 
stating that no answer thereto has been received and that, if an answer is not received 
to the second letter within one month from the date thereof, a notice will be published 
in the Official Gazette with a view to striking the name of the company off the 
register. 

(3) If the registrar either receives an answer from the company to the 
effect that it is not carrying on business or in operation, or does not within one 
month after sending the second letter receive any answer, he may publish in the 
Official Gazette, and send to the company by post a notice that, at the expiration 
of three months from the date of that notice, the name of the company mentioned 
therein will, unless cause is shown to the contrary, be struck off the register and the 
company will be dissolved. 

(4) If, in any case where a company is being wound up, the registrar has 
reasonable cause to believe either that no liquidator is acting or that the affairs 
of the company are fully wound up, and the returns required to be made by the 
liquidator have not been made for a period of six consecutive months after notice 
by the registrar demanding the returns has been sent by post to the company, or 
to the liquidator at his last known place of business, the registrar may publish in 
the Official Gazette and send to the company a like notice as is provided in the 
last preceding sub-section. 

(5) At the expiration of the time mentioned in the notice the registrar may, 
unless cause to the contrary is previously shown by the company, strike its name 
off the register, and shall publish notice thereof in the Official Gazette, and, on 
the publication in the Official Gazette, of this notice, the company shall be 
dissolved : Provided that the liability (if any) of even' director and member of the 
company shall continue and may be enforced as if the company had not been 
dissolved. 


(6) If a company or any member or creditor thereof feels aggrieved by the 
company having been struck off the register, the Court on the application of the 
company or member or creditor, may, if satisfied that the company was at the 
time of the striking off carrying on business or in operation, or othenvise that it is 
just that the company be restored to the register, order the name of the company 
to be restored to the register, and thereupon the company shall be deemed to have 
continued in existence as if its name had not been struck off ; and the Court may 
by the order give such directions and make such provisions as seem just for placing 
the company and all other persons in the same position as nearly as may be as if* 
the name of the company had not been struck off. 

(7) A letter or notice under this section may be addressed to the company 
at its registered office, or, if no office has been registered, to the care of some director, 
manager or other officer of the company, or, if there is no director, manager or 
other officer of the company whose name and address are known to the registrar. 


Sec. 247: Scope and Applicability. — The 
Registrar is not bound to remove the com- 
pany from the register upon an application 
for removing it. 86 I. C. 652=1926 L. 443. 
A company may be wound up even after it 
has been dissolved, with this difference, vis., 
that in the case of a defunct company it can 
be done on the application of an erstwhile 
shareholder. 24 N.L.R. 100=1928 N. 194. 


The only person who can legally put in an 
appearance on behalf of a company in pro- 
ceedings under this sub-section on the appli- 
cation of a shareholder, is either the secre- 
tary of the company or one of its directors 
though they may not have been parties to 
the original proceedings. The Registrar 
cannot represent the company. 116 I.C. 427 
=1929 N. 185. So, where a shareholder 
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naay be sent to each of the persons who subscribed the memorandum, addressed to 
■him at the address mentioned in the memorandum. 

PART VI. 

Registration Office and Fees. 

248. (1) For the purposes of the registration of companies under this Act, 

Registration offices. * ere shaU £ e 9 ®“ S £ SUch , P laCeS M the 

Government] thinks fit, and no company shall be 

registered except at an office within the province in which, by the memorandum, 

the registered office of the company is declared to be established. 

(2) The ^Central Government] may appoint such registrars and assistant 
registrars as it thinks necessary for the registration of companies under this Act, 
and may make regulations with respect to their duties. 

(3) The salaries of the persons appointed under this section shall be fixed 
by the 1 [Central Government]. 

(4) The ^Central Government] may direct a seal or seals to be prepared 
for the authentication of documents required for or connected with the registration 
of companies. 

(5) Any person may inspect the documents kept by the registrar on payment 
of such fees as may be appointed by the ^Central Government], not exceeding ' 
one rupee for each inspection ; and any person may require a certificate of the 
incorporation of any company, or a copy or extract of any other document or any 
part of any other document, to be certified by the registrar on payment for the 
certificate, certified copy or extract, of such fees as the ^Central Government], 
may appoint, not exceeding three rupees for a certificate of incorporation, and not 
'exceeding six annas for every hundred words or fractional part thereof required 
to be copied. 

(6) Whenever any act is by this Act directed to be done to or by the registrar 
it shall, until the 1 [Central Government] otherwise directs, be done to or by the 
existing registrar of joint-stock companies or in his absence to or by such person 
as the 1 [Central Government] may for the time being authorise, but, in the event 
if the Central Government altering the constitution of the existing registry 
•offices or any of them, any such act shall be done to or by such officer and at such 
place with reference to the local situation of the registered offices of the companies 
to be registered as the 1 [Central Government] may appoint. 

(1) There shall be paid to the registrar in respect of the several matters 
mentioned in Table B in the First Schedule the several 
fees therein specified ; or such smaller fees as the 
2 [Central Government] ma Y direct. 

(2) All fees paid to the registrar in pursuance of this Act shall be accounted 
ibr to the Crown. 

2 [249-A. (1) If a company, having made default in complying with any 

provision of this Act which requires it to file with. 
Enforcing submission of re- deliver or send to the registrar any return, account 
trar and documents t0 rc S^ m or other document, or to give notice to him of any 

matter, fails to make good the default within fourteen 
days after the service of a notice on the company requiring it to do so, the Court 
may, on an application made to the Court by any member or creditor of the company 


249- 

Fees. 


LEG. REF. 

1 These words were substituted for the 
words .“Local Government” by A . O . , 1937 . 

2 This section was inserted by section 115 
of Act XXII of 1936. 


applied to the Court under this sub-section 
making the Registrar alone a party, it was 
held the company was not properly repre- 
sented, and the Court cannot set aside the 


order of the Registrar.' 1929 N. 185. 

Sec 249-A: Amendment by Act XXII 
of 1936. — This section reproduces S. 135 of 
the English Act, and enables the Registrar 
as well as any member or creditor of the 
company, to apply to the Court for the en- 
forcement of the duty of the company to 
submit to the Registrar the returns and 
documents which have to be submitted under 
the Act. 
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or by the registrar, make an order directing the company and any officer thereof 
to make good the default within such time as may be specified in the order. 

(2) Any such order may provide that all costs of and incidental to the 
application shall be borne by the company or by any officers of the company* 
responsible for the default. 

(3) Nothing in this section shall be taken to prejudice the operation of any 
enactment imposing penalties on a company or its officers in respect of any such 
default as aforesaid.] 

PART VII. 

Application of Act to Companies formed and registered under former 

Companies Acts. 

250. In the application of this Act to existing companies, it shall apply in 

, the same manner in the case of a limited company, 

nder former ot ^ er t h an a company limited by guarantee, as if the 
company had been formed and registered under this 
Act as a company limited by shares ; in the case of a 
company limited by guarantee, as if the company had been formed and registered 
under this Act as a company limited by guarantee ; and, in the case of a company, 
other than a limited company, as if the company had been formed and registered 
under this Act as an unlimited company : 

Provided that — 

(1) nothing in Table A in the First Schedule shall apply to a company 
formed and registered under Act XIX of 1857 and Act VII of i860, or either of 
them, or under the Indian Companies Act, 1866, or the Indian Companies 
Act. 1882 ; 

(2) reference express or implied, to the date of registration shall be construed 
as a reference to the date at which the company w’as registered under Act No. XIX 
of i 857 and Act No. VII of i860, or either of them, or under the Indian Companies 
Act, 1866, or the Indian Companies Act, 1882, as the case may be. 

251. This Act shall apply to every company registered but not formed unde r 
Application of Act to com- ^ ct ^°* XIX of 1857 an< * Act No. VII of i860 or either 

panies registered but not form- of them, or under the Indian Companies Act, 1866, 
ed under former Companies or the Indian Companies Act, 1882, in the same manner 
Act * ^ as it is hereinafter in this Act declared to apply to 

companies registered but not formed under this Act : 

Provided that reference, express or implied, to the date of registration shall 
be construed as a reference to the date at which the company was registered under 
the said Acts or any of them. 

252. A company registered under Act XIX of 1857 and Act VII of i860 or 

Mode of transferring either of them may cause its shares to be transferred 

in the manner hitherto in use, or in such other manner 
as the company may direct. 

PART VIII. 

Companies authorised to register under this Act. 

Companies capable of being 253. (1) With the exceptions and subject to the 

registered. provisions mentioned and contained in this section, — 

(i) any company consisting of seven or more members, which was in exis- 
tence on the first day of May, eighteen hundred and eighty-two including any 
company registered under Act No. XIX of 1857 and Act No. VII of i860 or 
either of them, and 

(ii) any company formed after the date aforesaid whether before or after 
the commencement of this Act, in pursuance of any Act of Parliament or ^[Indian 
law] other than this Act, or of Letters Patent, or being otherwise duly constituted 
according to law, and consisting of seven or more members ; 


Application oi 
panies formed 1 
Companies Acts. 


LEG. REF, words “Act of the Governor-General in 

1 These words were substituted for the Council" by A. O., 1937. 
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may at any time register under this Act as an unlimited company or as a company 
limited by shares, or as a company limited by guarantee ; and the registration shall 
not be invalid by reason that it has taken place with a view to the company being 
wound up : 

(2) Provided as follows : — 

(0) a company having the liability of its members limited by Act 
of Parliament or 1 [Indian law] or by Letters Patent, and not being a joint-stock 
company as hereinafter defined, shall not register in pursuance of this section ; 

( b ) a company having the liability of its members limited by Act of Parlia- 
ment or 1 [Indian law] or by Letters Patent shall not register in pursuance of this 
section as an unlimited company or as a company limited by guarantee ; 

(c) a company that is not a joint-stock company as hereinafter defined 
shall not register in pursuance of this section as a company limited by shares ; 

(d) a company shall not register in pursuance of this section without the 
assent of a majority of such of its members as are present in person or by proxy 
(in cases where proxies are allowed by the articles at a general meeting summoned 
for the purpose). 

(e) where a company not having the liability of its members limited by 
Act of Parliament or ^Indian law] or by Letters Patent is about to register as a 
limited company, the majority required to assent as aforesaid shall consist of not 
less than three-fourths of the members present in person or by proxy at the meeting ; 

(/) where a company is about to register as a company limited by guarantee 
the assent to its being so registered shall be accompanied by a resolution declaring 
that each member undertakes to contribute to the assets of the company, in the 
event of its being wound up while he is a member, or within one year afterwards, 
for payment of the debts and liabilities of the company contracted before he ceased 
to be a member, and of the costs and expenses of winding up, and for the adjustment 
of the rights of the contributories among themselves such amount as may be required 
not exceeding a specified amount. 

(3) In computing any majority under this section when a poll is demanded 
regard shall be had to the number of votes to which each member is entitled according 
to the articles. 

(4) A company registered under the Indian Companies Act, 1882, shall 
not be registered in pursuance of this section. 

254. For the purposes of this Part as far as relates to registration of companies 
Definition of “joint-stock as companies limited by shares, a joint-stock company 
company.” means a company having a permanent paid up or 

nominal share capital of fixed amount divided into- 
shares, also of fixed amount, or held and transferrable as stock or divided and held 
partly in one way and partly in the other, and formed on the principle of having 
for its members the holders of those shares or that stock, and no other persons ; 
and such a company, when registered with limited liability under this Act, shall be 
deemed to be a company limited by shares. 

255. Before the registration in pursuance of 
Requirements for registra- this Part of a joint-stock company, there shall be 
tion by joint-stock companies, delivered to the registrar the following documents 

(that is to say) 

(1) a list showing the names, addresses and occupations of all persons who 
on a day named in the list, not being more than six clear days before the day of" 
registration, were members of the company, with the addition of the shares or stock 
held by them respectively, distinguishing, in cases where the shares are numbered, 
each share by its number ; 

(2) a copy of any Act of Parliament, 1 [Indian law], Royal Charter, Letters 
Patent, deed of settlement, contract of co-partnery or other instrument constituting 
or regulating the company ; and 


LEG. REF. words “Act of the Governor-General in 

1 These words were substituted for the Council” by A.O., 1937. 
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(3) if the company is intended to be registered as a limited company, a 
statement specifying the following particulars (that is to say) : — 

(a) the nominal share capital of the company and the number of shares 
into which it is divided or the amount of stock of which it consists ; 

(b) the number of shares taken and the amount paid on each share ; 

(c) the name of the company, with the addition of the word Cfi Limited 55 
as the last word thereof ; and 

(d) in the case of a company intended to be registered as a company limited 
by guarantee, the resolution declaring the amount of the guarantee. 

Requirements for registra- 256. Before the registration in pursuance of this 

tioa by other than joint-stock Part of any company not being a joint-stock company, 
•companies. there shall be delivered to the registrar — 

(1) a list showing the names, addresses and occupations of the directors of 
the company ; and 

(2) a copy of any Act of Parliament, ^Indian law], Letters Patent, deed of 
settlement, contract of co-partnery or other instrument constituting or regulating 
:the company ; and 

(3) in the case of a company intended to be registered as a company limited 
by guarantee, a copy of the resolution declaring the amount of the guarantee. 

257. The list of members and directors and any other particulars relating 

to the company required to be delivered to the registrar 
Authentication of statement shall be duly verified by the declaration of any two or 

0 exis g companies. more directors or other principal officers of the company* 

258. The registrar may require such evidence as he thinks necessary for 

1 * • " ' ^ the purpose of satisfying himself whether any company 

Registrar may require evi- proposing to be registered is or is not a joint-stock com- 

•dence as to nature of company. thereinbefore defined. 

259. (0 Where a banking company, which was in existence on the first 

day of May eighteen hundred and eighty-two, proposes 
On registration^ of banking t0 register as a limited company, it shall, at least thirty 

'SokirtoJomeS da V s befbre 80 registering, give notice of its intention 

so to register to every person who has a banking account 
with the company, either by delivery of the notice lo him, or by posting it to him at 
or delivering it art, his last known address. 

(2) If the company omits to give the notice required by this section, then, 
as between the company and the person for the time being interested in the account 
in respect of which the notice ought to have been given, and so far as respects the 
account down to the time at which notice is gjven, but not further or otherwise, 
the certificate of registration with limited liability shall have no operation. 

260. No fees shall be charged in respect of the registration in pursuance of 

this Part of a company if it is not registered as a limited 
Exemption of certain com- company, or if before its registration as a limited 
panies from payment of fees. company the liability of the shareholders was limited 

by some Act of Parliament of ^Indian law] or by 

Letters Patent. 


Addition of “ Limited ” to 
name. 


261. When a company registers in pursuance of 
his Part with limited liability, the word Limited a> 
shall form and be registered as part of its name. 


262. On compliance with the requirements of this Part with respect to 
m r _ . c registration, and on payment of such fees, if ajiy, as 

tl0 “ w? payable under Table B in the First Schedule; the 
registrar shall certify under his hand that the company 
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applying for registration is incorporated as a company under this Act, and in the 
case of a limited company that it is limited, and thereupon the company shall be 
incorporated, and shall have perpetual succession and a common seal. 

263. All property, moveable and immoveable, including all interests and 

rights in, to and out of property, moveable and im- 
Vesting of property on moveable, and including obligations and actionable 
registration. claims as may belong to or be vested in a company 

at the date of its registration in pursuance of this Part, shall, on registration, pass, 
to and vest in the company as incorporated under this Act for all the estate and 
interest of the company therein. 

264. The registration of a company in pursuance of this Part shall not affect 

c . . . . . die rights or liabilities of the company in respect of 

avmg o exis mg xa 1 any debt or obligation incurred or any contract enter- 

ed into, by, to, with, or on behalf of, the company before registration. 


265. All suits and other legal proceedings wli ch at the time of the registration 

Continuation of existing suits, f a company in pursuance of this Part are pending 
0 by or against the company, or the public officer or any 

member thereof, may be continued in the same manner as if the registration had 
not taken place ; nevertheless execution shall not issue against the effects of any 
individual member of the company on any decree or order obtained in any such 
suit or proceeding ; but, in the event of the property and effects of the company 
being insufficient to satisfy the decree or order, an order may be obtained for winding 
up the company. 


Effect of registration under 266. When a company is registered in pursuance- 

Act. of this part — 

(i) all provisions contained in any Act of Parliament, 1 [Indian 
law] deed of settlement, contract of co-partnery, Letter Patent, or 
other instrument constituting or regulating the company, including, in the case of a 
company registered as a company limited by guarantee, the resolution declaring 
the amount of the guarantee, shall be deemed to be conditions and regulations of 
the company, in the same manner and with the same incidence as if so much thereof 
as would, if the company had been formed under this Act, have been required 
to be inserted in the memorandum, were contained in a registered memorandum, 
and the residue thereof were contained in registered articles ; 

(m) all the provisions of this Act shall apply to the company and the members, 
contributories and creditors thereof, in the same manner in all respects as if it had 
been formed under this Act, subject as follows (that is to say) : — 

(0) the regulations in Table A in the First Schedule shall not apply unless 
adopted by special resolution ; 

(6) the provisions of this Act relating to the numbering of shares shall not 
apply to any joint-stock company whose shares are not numbered'; 

(c) subject to the provisions of this section the company shall not have 
power to alter any provision contained in any Act of Parliament or 1 [Indian law} 
relating to the company ; 

(d) subject to the provisions of this section, the company shall not have 
power, without the sanction of the Central Government, to alter any provision 
contained in any Letters Patent relating to the company ; 

(e) the company shall not have power to alter any provision contained in a 
Royal Charter or Letters Patent with respect to the objects of the company ; 

(/) in the event of the company being wound up, every person shall be a 
contributory, in respect of the debts and liabilities of the company contracted 


LEG. REF. words “Act of the Governor-General in, 

1 These words were substituted for the Council” by A. O., 1937. 


S. 267] 


The Indian Companies Act (VII op 1913). *599 

before registration who is liable to pay or contribute to the payment of any debt 
or liability of the company contracted before registration, or to pay or contribute 
to the payment of any sum for the adjustment of the rights of the members among 
themselves in respect of any such debt or liability ; or to pay or contribute to the 
payment of the cost and expenses of winding up the company so far as relates to such 
debts or liabilities as aforesaid ; and every contributory shall be liable to contribute 
to the assets of the company, in the course of the winding up, all sums due from 
him in respect of any such liability as aforesaid ; and in the event of the death or 
insolvency of any contributory, the provisions of this Act with respect to the legal 
representatives and heirs of deceased contributories, and with reference to the 
assignees of insolvent contributories, shall apply ; 

(Hi) the provisions of this Act with respect to — 

(a) the registration of an unlimited company as limited ; 

(b) the powers of an unlimited company on registration as a limited company 
to increase the nominal amount of its share capital and to provide that a portion 
of its share capital shall not be capable of being called up except in the event of 
winding up ; 

(c) the power of a limited company to determine that a portion of its share 
capital shall not be capable of being called up except in the event of winding up ; 

shall apply notwithstanding any provisions contained in any Act of Parlia- 
ment, 1 [Indian law], Royal Charter, deed of settlement, contract of co-partnery, 
Letters Patent or other instrument constituting or regulating the company ; 

( iv ) nothing in this section shall authorise the company to alter any such 
provisions contained in any deed of settlement, contract of co-partnery, Letters. 
Patent or other instrument constituting or regulating the company, as would, if the 
company had originally been formed under this Act, have been required to be 
contained in the memorandum and are not authorised to be altered by this Act ; 

(z>) nothing in this Act shall derogate from any lawful power of altering its 
constitution or regulations which may, by virtue of any Act of Parliament, 1 [Indian 
law], deed of settlement, contract of co-partnery, Letters Patent or other instrument 
constituting or regulating the company, be vested in the company. 

267. (1) Subject to the provisions of this section. 

Power to substitute memo - a company registered in pursuance of this Part may by 
randum and articles for deed special resolution alter the form of its constitution by 
of settlement. substituting a memorandum and articles for a deed of 

settlement. 

(2) The provisions of this Act with respect to confirmation by the Court 
and registration of an alteration of the objects of a company shall, so far as applicable, 
apply to an alteration under this section with the following modifications : — 

(a) there shall be substituted for the printed copy of the altered memo- 
randum required to be filed with the registrar a printed copy of the substituted 
memorandum of articles ; and 

(b) on the registration of the alteration being certified by the registrar, the 
substituted memorandum and articles shall apply to the company in the same 
manner as if it were a company registered under this Act with that memorandum 
and those articles, and the company’s deed of settlement shall cease to apply to the 
company. 

(3) An alteration under this section may be made either with or without 
any alteration of the objects of the company under this Act. 

(4) In this section the expression cc deed of settlement ” includes any contract 
of co-partnery or other instrument constituting or regulating the company, not being 
an Act of Parliament, an 1 [Indian law], a Royal Charter or Letters Patent 
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268. The provisions of this Act with respect to staying and restraining suits 
and legal proceedings against a company at any time 
Power of Court to stay or the presentation of a petition for winding up and 

res pr gs. ^ before the making of a winding up order shall, in the 
case of a company registered in pursuance of this Part, where the application to 
stay or restrain is by a creditor, extend to suits and legal proceedings against any 
contributory of the company. 

269- Where an order has been made for winding up a company registered in 
pursuance of this Part, no suit or other legal proceeding 
Suits stayed on winding up s h a [j; be commenced or proceeded with against the 
or ^ er ’ company or any contributory of the company in respect 

■of any debt of the company, except by leave of the Court, and subject to such terms 
.as the Court may impose. 

PART IX. 

Winding up of Unregistered Companies. 


270. For the purposes of this Part, the expression “ unregistered company 99 

shall not include a railway company incorporated by 
Meaning of “unregistered Act of Parliament or by an 1 [Indian law], nor a company 
.company.” registered under the Indian Companies Act, 1866, or 

under any Act repealed thereby, or under the Indian Companies Act, 1882, or under 
this Act, but save as aforesaid, shall indude any partnership, association or company 
•consisting of more than seven members. 

271. (1) Subject to the provisions of this Part, any unregistered company 

may be wound up under this Act, and all the provisions 
Winding up of unregistered Q f this Act with respect to winding up shall apply to an 
•company. unregistered company, with the following exceptions 

and additions : — 

(a) an unregistered company shall, for the purpose of determining the 
Court having jurisdiction in the matter of the winding up, be deemed to be registered 
in the province where its principal place of business is situate or, if it has a principal 


LEG. REF. 

^ These words were substituted for the 
words “Act of the Governor-General in 
Council” by A.O., 1937. 

Sec. 269.— The dismissal of a suit against 
z\ registered company consequent on liqui- 
dation, does not operate as a bar to the 
-maintenance and proof of the claim before 
the official liquidator. 24 I. C. 99. 

Sec 270 . — See 1939 Mad. 318, cited, 

■under S. 153, supra. . 

Construction of Section. — This section 
'is not exhaustive. The words “shall in- 
clude” do not amount to “shall mean and 
include”. 38 Bom.L.R. 1080=1937 Bom. 15. 
A Court in British India, therefore, has 
jurisdiction under this section read with 
S. 271, to wind up as an unregistered com- 
pany a foreign company, whatever the 
number of its members, whether or not 
■consisting of more than seven members if 
it has an office and assets* within its juris- 
diction. The foreign company will come 
within the second part of S. 270, and will 
be an unregistered company for the pur- 
pose of Part IX of the Act. 38 Bom.L.R. 
1080=1937 Bom. 15. See contra , 8 R. 658 
=1931 'R. 7=131 I.C. 497. The expression 


“consisting of more than seven members” 
means consisting of more than seven mem- 
bers at the time of winding up, i.e., on the 
date of the presentation of the petition. 8 

R. 658=1931 R. 7=131 I.C. 497. 

Sec. 271 : Amendment by Act XXII of 
1936. — Sub-section (3) follows S. 338 (2) of 
the English Act and provides for the wind- 
ing up of companies incorporated outside 
British India. This will enable the Coitrt to 
deal effectively with fraudulent companies 
incorporated outside British India and which 
had been dissolved or had ceased to exist 
under the laws of the country in which they 
were incorporated. Further a provision like 
this is necessary to remove unnecessary 
burden in the office of the Registrar. 

Application of Section. — ( See also notes 
under S. 153, supra.) When an unregis- 
tered company has less than seven mem- 
bers at the time when the petition for wind- 
ing up is presented, the Court has no 
jurisdiction under S. 271 of the Act to order 
the winding up of the same, as such a com- 
pany does not come under the definition of 
an “unregistered company” contained in 

S. 270 of the Act. 8 R. 658=131 I.C. 497= 
1931 R. 77. But see 38 Bom.L.R. 1080 ‘ 
which holds a contrary view. 



‘S. 272] 


The Indian Companies Act (VII of 1913). 1601 


place of business situate in more than one province, then in each province, where 
it has a principal place of business ; and the principal place of business situate in 
that province in which proceedings are being instituted shall, for all the purposes of 
the winding up, be deemed to be the registered office of the company ; 

(it) no unregistered company shall be wound up under this Act voluntarily 
-or subject to supervision ; 

(Hi) the circumstances in which an unregistered company may be wound 
up are as follows (that is to say) : — 

(a) if the company is dissolved, or has ceased to carry on business or is 
♦carrying on business only for the purpose of winding up its affairs ; 

( b ) if the company is unable to pay its debts ; 

(c) if the Court is of opinion that it is just and equitable that the company 
should be wound up ; 

(tv) an unregistered company shall, for the purposes of this Act, be deemed 
•to be unable to pay its debts — 

(a) if a creditor, by assignment or otherwise, to whom the company is 
indebted in a sum exceeding five hundred rupees then due, has served on the 

•company, by leaving at its principal place of business, or by delivering to the^ 
secretary, or some director, manager or principal officer of the company, or by 
otherwise serving in such manner as the Court may approve or direct, a demand 
under his hand requiring the company to pay the sum so due, and the company 
has for three weeks after the service of the demand neglected to pay the sum, or to 
secure or compound for it to the satisfaction of the creditor ; 

(b) if any suit or other legal proceeding has been instituted against any 
member for any debt or demand due or claimed to be due, from the company or 
from him in his character of member, and notice in writing of the institution of the 
suit or other legal proceeding having been, served on the company by leaving the 
same at its principal place of business or by delivering it to the secretary, or some 
•director, manager or principal officer of the company or by otherwise serving the 
.same in such manner as the Court may approve or direct, the company has not 
within ten days after service of the notice paid, secured or compounded for the 
debt or demand, or procured the suit or other legal proceeding to be stayed, or 
indemnified the defendant to his reasonable satisfaction against the suit or other 
legal proceeding, and against all costs, damages and expenses to be incurred by 
him by reason of the same ; 

(c) if execution of other process issued on a decree or order obtained in 
.any Court in favour of a creditor against the company, or any member thereof as 
such or any person authorised to be sued as nominal defendant on behalf of the 
-company, is returned unsatisfied ; and 

(d) if it is otherwise proved to the satisfaction of the Court that the company 
is unable to pay its debts. 


(2) Nothing in this Part shall affect the operation of any enactment which 
provides for any partnership, association or company being wound up, or being 
wound up as a company or as an unregistered company, under any enactment 
repealed by this Act, except that references in any such first-mentioned enactment 
to any such repealed enactment shall be read as references to the corresponding 
provision (if any) of this Act. 

x [ (3) Where a company incorporated outside British India which has 
* been carrying on business in British India ceases to carry on business in BrifiStpt 
India it may be wound up as an unregistered company under this Part, notwith- 
standing that it has been dissolved or otherwise ceased to exist as a company unde? 
sor by virtue of the laws of the company under which it was incorporated.] 

272. (1) In the event of an unregistered company being wound up, e ver y 


LEG. REF. 

1 This sub-section was added by S. 116 of 
C.PM. — aox 




Act XXII of 1936. 
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[S. 273: 


person shall be deemed to be a contributory who is 

j in ’ w * nd ? n ® liable to pay or contribute to the payment of any debt 
up of unregistered companies. 0r;lia biUty of the company, or to pay or contribute to the 

payment of any sum for the adjustment of the rights of the members among themselves 
or to pay or contribute to the payment of the costs and expenses of winding up the 
company, and every contributory shall be liable to contribute to the assets of the 
company all sums due from him in respect of any s.uch liability as aforesaid. 

(2) In the event of any contributory dying or being adjudged insolvent, the- 
provisions of this Act with respect to the legal representatives and heirs of deceased’ 
contributories, and to the assignees* of insolvent contributories shall apply. 

273. The provisions of this Act with respect to staying and restraining suits 

and legal proceedings against a company at any time 
Power to stay or restrain a ft e r the presentation of a petition for winding up and' 
proceedings. before the making of a winding up order shall, in the 

case of an unregistered company, where the application to stay or restrain is by a 
creditor, extend to suits and legal proceedings against any contributory of the* 
company. 

274. Where an order has been made for winding up an unregistered company, 

no suit or other legal proceedings shall be proceeded 
S OTder StayCd ° n winding with or commenced against any contributory of the 
^ or er ‘ company in respect of any debt of the company, except 

by leave of the Court, and subject to such terms as the Court may impose. 

275. If an unregistered company has no power to sue and be sued in a common 

name, or if for any reason it appears expedient, the 
* D ^ ons ** to Property Court may, by the winding up order, or by any subse- 
x n n cases. quent order, direct that all or any part of the property,, 

moveable or immoveable, including all interests and rights in, to and out of property,, 
moveable and immoveable, and including obligations and actionable claims as 
may belong to the company or to trustees on its behalf, is to vest in the official 
liquidator by his official name, and thereupon the property or the part thereof 
specified in the order shall vest accordingly ; and the official liquidator may, 
after giving such indemnity (if any) as the Court may direct, bring or defend in his 
official name any suit or other legal proceeding relating to that property, or 
necessary to be brought or defended for the purposes of effectually winding up the 
company and recovering its property. 

276. The provisions of this Part with respect to unregistered companies shall 4 

be in addition to, and not in restriction of, any pro- 
I ^ ovisions °f this Part: cumii- visions hereinbefore in this Act contained with respects 
a ¥e * to winding up companies by the Court, and the Court 

or official liquidator may exercise any powers or do any act in the case of unregistered 
companies which might be exercised or done by it or him in winding up companies, 
formed and registered under this Act ; but an unregistered company shall not, 
except in the event of its being wound up, be deemed to be a company under this. 
Act, and then only to the extent provided by this Part. 

PART X. 

Companies Established outside British India. 

277. (1) Every company incorporated outside British India, which at the* 
T^pq nii^nfiwi^ 33 to com- commencement of t hi s .A.ct h as a place of business m 

panics established outside Bri- British India, and every such company which after the 
tish. India. commencement of this Act establishes such a place of 

business within British India, shall, within six months from the commencement' 


Sec. 277: Amendment by Act XXII of 
1936. — The amendment to sub-section (3) 
provides for the submission of all the neces- 
sary information required to be inserted in 
the balance-sheet under this Act. Accord- 
ing to S. 347 of the English Act, the balance- 


sheets of companies incorporated outside 
Great Britain must comply with the same 
requirements as those of companies regis- 
tered in Great Britain. But this provision 
has been somewhat relaxed in this amend- 
ment by requiring only a supplementary 
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of this Act or within one month from the establishment of such place of business, 
as the case may be, file with the registrar in the province in which such place of 
business is situated, — 

(a) a certified copy of the charter, statutes or memorandum and articles of 
the company, or other instrument constituting or defining the constitution of the 
company, and, if the instrument is not written in the English language, a certified 
translation thereof; 

(b) the full address of the registered or principal office of the company ; 

(c) a list of the directors and managers (if any) of the company ; 

(d) the names and addresses of some one or more persons resident in British 
India authorised to accept on behalf of the company service of process and any 
notices required to be served on the company ; 

*[ ( e ) the full address of that office of the company in British India which 
is to be deemed the principal place of business in British India of the company ;] 
and, in the event of any alteration being made in any such instrument a [or in any 
such address] or in the directors or managers or in the names or addresses of any such 
persons as aforesaid, the company shall, within the prescribed time, file with the 
registrar a notice of the alteration. 

(2) Any process or notice required to be served on the company shall be 
sufficiently served, if addressed to any person whose name has been so filed as 
aforesaid and left at or sent by post to the address which has been so filed. 

(3) Every company to which this section applies shall in every year file with 
the registrar of the province in which the company has its principal place of business— 

(i) in a case whereby the law, for the time being in force, of the country 
in which the company is incorporated such company is required to file with the 
public authority an annual balance-sheet, — 

3 [three copies of that balance-sheet] 4 [and if the blance-sheet does not contain all 
the information provided for in the form marked H in the Third Schedule, such 
supplementary statements 5 [in triplicate] as shall furnish such information,] ; or 


LEG. REF. 

1 This clause was inserted by S. 12 of 
Act II of 1938. 

2 These words were substituted for the 
words “or in such address”, ibid. 

3 These words were substituted for the 
words “a copy of that balance-sheet”, ibid. 

4 These words were inserted by S. 117 of 
Act XXII of 1936. 

5 These words were inserted by S. 12 of 
Act II of 1938. 


statement. This has been explained by the 
Select Committee as follows: — “In view of 
the difficulty, which it is represented, would 
be experienced by certain companies in- 
corporated abroad ' if they were required 
to prepare and file balance-sheets in the 
form required from companies incorporated 
in British India when the balance-sheet pres- 
cribed by the law under which they are in- 
corporated is of a widely divergent nature, 
we have considered it sufficient to secure 
that they shall file with the registrar a copy 
of their own balance-sheet, but shall supple- 
ment it, if necessary by further documents 
giving the information which is deemed 
essential and which have now been tabu- 
lated in a new form inserted as Form H in 
the Third Schedule of the Act. Where any 


such company is not required by the law 
of the country in which it is incorporated 
to file a balance-sheet, the company must 
comply with the requirements of the British 
Indian law in this respect. The old section 
contained a proviso to sub-section (3) 
which enabled the Governor-General in 
Council to exempt certain companies from 
furnishing the requirements contained in the 
sub-section; but this power has been taken 
away by the amendment. The present sub- 
section (5) adopts practically the provi- 
sions contained in sub-section (4) to S. 348 
of the English Act; and its necessity i$ 
obvious. A foreign company registered in 
the foreign State is entitled to file suits and 
maintain actions in British India, and it is 
not necessary that it must register itself in 
British India for that purpose. The default 
on the part of the foreign company in ful- 
filling the requirements of S. 277 of the 
Companies Act does not disable it ? from 
maintaining a suit in British India. 38 
Bom.L.R. 1092=1937 B. 24. 

Service of Notice. — The service of ^ nohoe 
to these companies should be only in the 
mode provided in the section. It is not 
sufficient if it is done in the manner pres- 
cribed in O. 29, R. 2, C. P. Code, 108 I.C. 
660=1928 S. 1U. 
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(it) in a case where no such provision is made by the law, for the tune being 
in force, of the country in which the company is incorporated, — such a statement 
x [in triplicate] in the form of a balance-sheet as such company would, if it were a 
company formed and registered under this Act, be required to file in accordance 
with the provisions of this Act : 

[** * * * * 

(4) Every company to which this section applies and which uses the word 
<s Limited ” as part of its name, shall — 

(a) in every prospectus inviting subscriptions for its shares or debentures in 
British India, state the country in which the company is incorporated; and 

(b) conspicuously exhibit on every place where it carries on business in 
British India the name of the company and the country in which the company is 
incorporated in letters easily legible in English characters and also, if any place 
where it carries on business is beyond the local limits of the ordinary original civil 
jurisdiction of a High Court, in the characters of one of the vernacular languages 
used in that place ; and 

(c) have the name of the company and of the country in which the company 
is incorporated mentioned in legible English characters in all bill heads and letter 
paper, and in all notices, advertisements and other official publications of the 
company. 

3 [ (5) Every company to which this section applies shall if the liability of the 
members of the company is limited cause notice of that fact to be stated in legible 
characters in every prospectus inviting subscriptions for its shares, and in all bill- 
heads and letter paper notices, advertisements and other official publications of the 
company in British India, and to be affixed on every place where it carries on business. 

8 [ (6) ] If any company to which this section applies fails to comply with 
any of the requirements of this section, the company, and every officer or agent of 
the company, shall be liable to a fine not exceeding five hundred rupees or, in the 
case of a continuing offence, fifty rupees for every day during which the default 
continues. 

3 [ (7) ] For t ^ ie purposes of this section — 

(a) the expression “ certified ” means certified in the prescribed manner 
to be a true copy or a correct translation ; 

( b ) the expression ££ place of business ” includes a share transfer or share 
registration office ; 

(c) the expression ££ director 55 includes any person occupying the position 
of director, by whatever name called ; and 

(d) the expression ££ prospectus ” means any prospectus, notice, circular, 
advertisement or other invitation, offering to the public for subscription or purchase 
any shares or debentures of the company. 

*[ (8) ] There shall be paid to the registrar for registering any document 
required by this section to be filed with him a fee of five rupees or such smaller 
fee as may be prescribed. 

Restriction on sale and 4 [2 7 7- A. (1) It shall not be lawful for any 

offer for sale of share. person — 


LEG. REF. 

1 These words were inserted by S. 12 of 

Act II of 1938. . J t * in „ , 

2 The proviso was omitted by 5. 117 01 
Act XXII of 1936. 

a This sub-section was inserted and the 
original sub-Ss. (3), (6) and (7) were re- 
numbered (6), (7) and (8), .... 

♦ This section was inserted by S. 118, tbid. 


Sec. 277-A: Amendments by Act XXII 
of 1936. — This section and Ss. 277-B to 
277-E have been inserted by the Amending 


Act XXII of 1936. Formerly, there was 
only one section (S. 277) dealing with com- 
panies incorporated outside British India, 
and it was found to be inadequate to deal 
effectively with such companies, and so 
Ss. 277-A to 277-E, have been added in this 
Act. A considerable trade is being carried 
on in this country in shares, bonds, etc., of 
foreign companies with the aid of unscru- 
pulous agents and fraudulent advertise- 
ments, and ignorant investors are often 
ruined . Many of the investors purchase 
these shares, bonds, debentures, etc., merely 
relying upon the very exaggerated and false 
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(<j) to issue, circulate or distribute in British India any prospectus offering 
for subscription shares in or debentures of a company incorporated or to be in- 
corporated outside British India whether the company has or has not established* 
or when formed will or will not establish, a place of business in British India, unless — 

(1) before the issue, circulation or distribution of the prospectus in British 
India a copy thereof, certified by the chairman and two other directors of the 
company as having been approved by resolution of the managing body, has been 
delivered for registration to the registrar ; 

(**) the prospectus states on the face of it that the copy has been so delivered ; 

(m) the prospectus is dated ; and 

(; iv ) the prospectus otherwise complies with this Part ; or 

(b) to issue to any person in British India a form of application for shares 
in or debentures of such a company or intended company as aforesaid, unless the 
form is issued with a prospectus which complies with this Part : 

Provided that this provision shall not apply if it is shown that the form of 
application was issued in connection with a bona fide invitation to a person to enter 
into an underwriting agreement with respect to the shares or debentures. 

(2) This section shall not apply to the issue to existing members or debenture 
holders of a company of a prospectus or form of application relating to shares in or 
debentures of the company, whether an applicant for shares or debentures will or 
will not have the right to renounce in favour of other persons, but, subject as afore- 
said, this section shall apply to a prospectus or form of application whether issued 
on or with reference to the formation of a company or subsequently. 

(3) Where any document by which any shares in or debentures of a company 
incorporated outside British India , are offered for sale to the public would, if the 
company concerned had been a company within the meaning of this Act, have 
been deemed by virtue of section 98- A to be a prospectus issued by the company* 
that document shall be deemed to be, for the purposes of this section, a prospectus 
issued by the company. 

(4) An offer of shares or debentures for subscription or sale to any person 
whose ordinary business or part of whose ordinary business it is to buy or sell shares, 
or debentures, whether as principal or agent, shall not be deemed an offer to the 
public for the purposes of this section. 

(5) Any person who is knowingly responsible for the issue, circulation or 

distribution of any prospectus, or for the issue of a form of application for shares 
or debentures, in contravention of the provisions of this section shall be liable to a 
fine not exceeding five thousand rupees. ^ 

(6) In this section and in section 277-B, the expressions ‘prospectus/ c shares 
and * debentures * have the same meanings as when used in relation to a company 
incorporated under this Act.] 


accounts given by the canvassers as to their 
profitable nature, and without making any 
investigations as to the correctness or truth 
of the same. Under these circumstances, it 
is the duty of the Government to make such 
provisions in the law so as to enable these 
persons to obtain all the information neces- 
sary to enable them to judge for them- 
selves as to the profitable nature or other- 
wise of such investments. If, in spite of 
this the investors choose to invest their 
monies in them and get ruined, they will 
have to blame themselves. Similar circum- 
stances were found to prevail, in England 
also and' Ss. 354 and 355 have been includ- 
ed in the English Act to regulate the issue 


of prospectuses on behalf of companies in- 
corporated outside that country. This sec- 
tion and S. 277-B reproduce in this Act 
Ss. 354 and 355 of the English Act. S. 277-A 
requires that before any shares or deben- 
tures of a foreign company are issued, circu- 
lated or distributed in British India, a duly 
certified prospectus should be filed with the 
Registrar, and a copy of such prospect*® , 
should accompany every form of appli- . 
cation for shares or debentures issued* efo.* 
in British India. Certain exceptions are 
laid down, and penalty also is prescribed 
for violation of the provisions of this, 
section. 
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1 t 2 77-B. (i) In order to comply with this Part a prospectus, in addition 

D . to complying with the provisions of sub-clauses (if) 

pectus! 111611161118 33 prOS " an( * (**0 of clause (a) of sub-section (i) of section 277-A, 

must — 

(a) contain particulars with respect to the following matters : — 

(i) the objects of the company ; 

(it) the instruments constituting or defining the constitution of the company; 

(tit) the enactment, or provisions having the force of an enactment, by or 
under which the incorporation of the company was effected ; 

. (tv) an address in British India where the said instrument, enactments or 
provisions, or copies thereof, and if the same are in a foreign language a translation 
thereof in the English language certified in the prescribed manner, can be inspected ; 

(0) the date on which and the country in which the company was incorpo- 
rated ; 

(vi) whether the company has established a place of business in British 
India, ana, if so, the address of its principal office in British India : 

Provided that the provisions of sub-clauses (i), (it) and (fix) of this clause 
shall not apply in the case of a prospectus issued more than two years after the 
date at which the company is entitled to commence business ; 

(b) subject to the provisions of this section, state the matters specified in 
sub-section (i-A) of section 03 and set out the reports specified in that section : 

Provided that— 

(1) where any prospectus is published as a newspaper advertisement, it shall 
be a sufficient compliance with the requirement that the prospectus must specify 
the objects of the company if the advertisement specifies the primary object with 
which the company was formed, and 

(ii) in section 93 of this Act a reference to the articles of the company shall 
be deemed to be a reference to the constitution of the company. 

(2) Any condition requiring or binding any applicant for shares or debentures 
to waive compliance with any requirement of this section, or purporting to affect 
him with notice of any contract, document, or matter not specifically referred to in 
the prospectus, shall be void. 

, (3) In the event of non-compliance with or contravention of any of the 

requirements of this section, a director or other person responsible for the prospectus 
hall not incur any liability by reason of the non-compliance or contravention, if — 

(a) as regards any matter not disclosed, he proves that he was not cognisant 
thereof ; or 

(b) he proves that the non-compliance or contravention arose from an honest 
mistake of fact on his part; or 

(c) the non-compliance or contravention was in respect of matters which 
in the opinion of the Court dealing with the case, were immaterial or were otherwise ' 
such as ought, in the opinion of that Court, having regard to all the circumstances 
of the case, reasonably to be excused : 

Provided that in the event of failure to include in a prospectus a statement 
with respect to the matters specified in clause (n) of sub-section (1) of section 935 
no director or other person shall incur any liability in respect of the failure unless 
it be proved that he had knowledge of the matters not disclosed. 

(4) Nothing in this section shall limit or diminish any liability which any 
person may incur under the general law or this Act, apart from this section.] 


LEG. REF. 

1 This section was inserted by S. 118 of 
Act XXII of 1936. 


Sec. 277-B: Amendment by Act XXII 


of 1936. — This section adopts S:. 355 of the 
English Act, and lays down the particulars 
which should be contained in the pros- 
pectus that has to be filed with the registrar 
under S. 277-A, supra. 
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Restriction 
•for sale of shares. 


1 [ 2 77"C. (1) It shall not be lawful for any person to go from house to house 

offering shares of a company incorporated outside India 1 
on canvassing f or subscription or purchase to the public or any mem- 
ber of the public. 

(2) In this sub-section the expression ‘house ’ shall not include an office 
used for business purposes. 

(3) Any person acting in contravention of this section shall be liable to a 
fine not exceeding rupees one hundred.] 

1 [277-D. 2 [(i) ] The provisions of sections 109 to 117, both inclusive* and 

_ . . r , 120' to 125, both inclusive, shall extend to charges on 

Registration of charges. p roperties in British India which are created and to 

-charges on property in British India which is acquired after the commencement of 
the Indian Companies (Amendment) Act, 1936, by a company incorporated outside 
British India which has an established place of business in British India.] 

2 [Provided that references in the said sections to the registrar shall be deemed 
to be references to the registrar of the province in which the principal place of 
'business in British India of such company is situated, and references to the registered 
office of the company shall be deemed to be references to the principal place of 
business in British India of the company : 

Provided further that, where a charge is created outside British India or. the 
completion of the acquisition of property takes place outside British India, sub- 
clause (i) of the proviso to sub-section (1) of section 109 and the proviso to sub- 
jection (1) of section 109-A shall apply as if the property wherever situated were, 
situated outside British India. 

(2) This section shall be deemed not to have come into force until the 
commencement of the Indian Companies (Amendment) Act, 1938 : 

Provided that where the provisions of section 109 and sections 117 to 120 
have not been complied with in respect of any charge or mortgage^ created since 
the 15th day of January, 1937, as required by this Act, those provisions shall be 
complied with within four weeks from the commencement of the Indian Companies 
(Amendment) Act, 1938.] 

1 [ 2 77~E. The provisions of sections 118 and 119 shall mutatis mutandis apply 
the case of all companies incorporated outside British 
Notice of appointment of India but having an established place of business in 
receiver. British India and the provisions of section 130 shall 

apply to such companies to the extent of requiring them to keep at their principal 


LEG. REF. 

1 This section was inserted by S. 118 of 
Act XXII of 1936. 

12 S. 277-D was re-numbered as sub-S. (1) 
of that section and the Provisos and sub- 
S. ( 2 ) were inserted by S. 13 of Act II of 
1938. 

' Sec. 277-C : Amendment by Act XXII 
OF 1936. — This section reproduces the pro- 
visions . contained in S. 356 ( 1 ) of the 
English Act, The object of this section is 
to prevent canvassers going from house to 
house hawking for shares, debentures, etc. 

Sec. 277-D: Amendment by Act XXII 
of 1936. — This section enacts the provisions 
contained in S. 90 of the English Act. Pro- 
visions as to the registration of charges and 
ihortgages with the registrar, are intended 
to afford facility to those who have business 
dealings with the company and also to the 
members, to find out the exact financial 
•position of the company. There is no 
justification at all for not insisting on the 


registration of the same in the case of 
foreign companies, having an established 
place of business in this country. More- 
over, it is more essential in the case of such 
companies than in the case of companies 
registered under this Act. Hence this 
section has been inserted. 

Sec. 277-E: Amendment by Act XXII 
of 1936. — This section enacts the provisions 
contained in S. 90 of the English Act and 
makes the registration of the appointment 
of a receiver and other provisions contained 
in Ss. 118, 119 and 130 applicable also 
to companies incorporated outside British 
India and having an established place of 
business in British India. The Select Com- 
mittee observed: ‘We consider that the 
provision of the New Zealand Companies 
Act of 1933 requiring these companies td 
keep books of account in relation to the 
business done in the country where they are 
trading should be incorporated in the Art, * 
and we have provided accordingly in this 
S. 277-E.” 
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^lace of business in British India the books of account required by that section with 
to poaey received and expended, sales and purchases made, and assets and 
liabilities in relation to its business in British India :] 

1 [Provided that references in the said section to the registrar shall be deemed 
to be references to the registrar of the province in which the principal place of 
kujhiess in British India of such company is situated, and references to the registered 
office of the company shall be deemed to be references to the principal place of 
business in British India of the company.] 

2 [PART X-A.] 

Banking Companies. 

3 [ 2 77"F. A * banking company * means a company which carries on as its 
. . principal business the accepting of deposits of money 

pany. b ° n °* bankmg com ’ on current account or otherwise, subject to withdrawal' 

by cheque, draft or order, notwithstanding that it 
engages in addition in any one or more of the following forms of business, namely : — 
(1) the borrowing, raising or taking up of money ; the lending or advancing 
of money either upon or without security ; the drawing, making, accepting, dis- 
counting, buying, selling, collecting, and dealing in bills of exchange, hoondees, 
promissory notes, coupons, drafts, bills of lading, railway receipts, warrants, deben- 
tures, certificates, scrips and other instruments, and securities whether transferable 
or negotiable or not ; the granting and issuing of letters of credit, travellers cheques 
and circular notes ; the buying selling and dealing in bullion and specie ; the buying 
and selling of foreign exchange including foreign bank notes ; the acquiring, holding, 
issuing on commission, underwriting and dealing in stock, funds, shares, debentures, 
debenture stock, bonds, obligations, securities and investments of all kinds ; the- 
purchasing and selling of bonds, scrips or other forms of securities on behalf of consti- 
tuents or others ; the negotiating of loans and advances ; the receiving of all kinds. 


LEG. REF. 

1 This proviso was added bv S . 14 of 
Act II of 1938. 

3 Part X-A consisting of the Ss. 277-F to 
277-N was inserted by S. 119 of Act XXII 
of 1936. 

3 This section was inserted by S. 118, ibid. 


Sec. 277-F: Amendment by Act XXII 
of 1936. — This section and Ss. 277-G to 
277-N have been inserted by the Amending 
Act XXII of 1936, and they la}* down the 
special regulations to govern Banking Com- 
panies. It was felt necessary that the law 
relating to ordinary Banking Companies 
should be thoroughly overhauled in view 
of the various defects that have been found 
to exist in the matter of their regulation, 
conduct and control. At one time it was 
thought that a special enactment should be 
made with reference to these companies, 
but as there was no immediate prospect of 
any such legislation some special provisions 
relating to banking companies have been 
included in this Act. Some of the defects 
that were clear and which caused the ruin 
of many banking companies were: (i) 
their launching into trading ventures; («) 
their management by persons having other 
interests and by ignorant people; (iii) their 
commencing business without sufficient 
capital ; (« y) their charging the unpaid 

capital; (v) their failure to keep sufficient 
reserve fund; ( vi ) their failure to keep ade- 
quate cash reserve to meet time and de- 


mand liabilities; (vii) their forming, or Pik- 
ing shares in, subsidiary companies carrying 
on other kinds of business; and (viii) want 
of facilities in the nature of a moratorium- 
to enable deserving companies to tide over 
temporary difficulties. With a view to get 
over the above-mentioned defects, this and 
the following sections up to S. 277-N have 
been enacted . It is obviously undesirable 
that a banking company should enter into 
trading operations themselves or to come 
into any close contractual relationship with 
trading concerns except as bankers . With 
this object in view this (S. 277-F) defines- 
“a banking company” and attempts to limit 
its action to banking business alone, and to 
such other ordinary transactions as may 
emerge in the course of such business. It 
sets forth a fairly comprehensive list of 17 
forms of business which may be undertaken 
by a banking company, in addition to its 
main business of accepting of deposits of 
money on current account or otherwise sub- 
ject to withdrawal by cheque, draft or order. 
It would not be necessary for any banking, 
company to go beyond the _ undertakings 
mentioned in this section; and if it does so, 
it will no longer be a banking company but 
some kind of trading company. As a fur- 
ther precaution, the Governor-General in 
Council has been empowered by notification 
ki the Gazette to add to tiie 17 forms of 
business mentioned in this section other 
forms of business also, if they should be: 
found to be necessary. 
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of bonds, scrips or valuables on deposit, or for safe custody or otherwise ; die 
collecting and^ transmitting of money and securities ; 

(2) acting as agents for Governments or local authorities or for any other 
person or persons ; the carrying on of agency business of any description other than 
the business of a managing agent 1 [of a company not being a banking company] 
including the power to act as attorneys and to give discharges and receipts ; 

(3) contracting for public and private loans and negotiating and issuing 
the same ; 

(4) . the promoting, effecting, insuring, guaranteeing, underwriting, parti- 
cipating, in managing and carrying out of any issue, public or private, of otate. 
Municipal or other loans or of shares, stock, debentures, or debenture stock of any 
company, corporation or association and the lending of money for the purpose of 
any such issue ; 

(*0 carrying on and transacting every kind of guarantee and indemnity 
business ; 

(6) promoting or financing or assisting in promoting or financing any 
business undertaking or industry, either existing or new, and developing or forming 
the same either through the instrumentality of syndicates or otherwise ; 

(7) acquisition by purchase, lease, exchange, hire or otherwise of any pro- 
perty immovable or movable and any rights or privileges which the company 
may think necessary or convenient to acquire or the acquisition of which in the 
opinion of the company is likely to facilitate the realisation of any securities held 
by the company or to prevent or diminish any apprehended loss or liability ; 

(8) managing, selling and realising all property movable and immovable 
which may come into the possession of the company in satisfaction or part satis- 
faction of any of its claims ; 

(9) acquiring and holding and generally dealing with any property and any 
right, title or interest in any property moveable or immoveable which may form, 
part of the security for any loans or advance or which may be connected with any 
such security ,* 

(10) undertaking and executing trusts ; 

v 1 1} undertaking the administration of estates as executor, trustee or other- 
wise ; 

(12) taking or otherwise acquiring and holding shares in any other company 
having objects similar to those of the company ; 

(13) establishing and supporting or aiding in the establishment and support 
of associations, institutions, funds, trusts and conveniences calculated to benefit 
employees or ^-employees of the company or the dependents or connections of 
such persons ; granting pensions and allowances and making payments towards 
insurance ; subscribing to or guaranteeing moneys for charitable or benevolent 
objects or for any exhibition or for any public, general or useful object ; 

(14) the acquisition, construction, maintenance and alteration of any 
building or works necessary or convenient for the purposes of the company ; 

(15) selling, improving, managing, developing, exchanging, leasing, mort- 
gaging, disposing of or turning into account or otherwise dealing with all or any 
part of the property and rights of the company ; 

(16) acquiring and undertaking the whole or any part of the business of* 
any person or company, when such business is of a nature enumerated or described 
in this section ; 

(17) doing all such other things as are incidental or conducive to the pro- 
motion or advancement of the business of the company.] 

[Provided that any company which uses as part of the name under which 
it carries on business the word <c bank,” e * banker” or “banking” shall be deemeei 
to be a banking company notwithstanding that the accepting of deposit* 
or money on current account or otherwise, subject to withdrawal by cheque dWk 

I 4 EG. BEP. 

1 These words were inserted by S. 15 of 

G. C. M. — 202 


Act II of 1938. 
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or- order, is not c or is not shown to be, the principal business of the company.! 
(Added by Act XXI of 1942) . 

1 [277G. (i) No company formed after the commencement of the Indian 

_ . . . p ... ^ Companies (Amendment) Act, 1936, for the purpose 

bajoSn?companyf CtIVltlCS ° f of cari 7 in g' on business as a banking company or which 
6 y y * uses as part of the name under which it proposes to 

carry on^ business the word ‘ bank,* 1 banker 9 or c banking 9 shall be registered 
under this Act, unless the memorandum limits the objects of the company to the 
carrying on of the business of accepting deposits of money on current account or 
otherwise subject to withdrawal by cheque, draft or otherwise along with some or 
all of the forms of business specified in section 277F. 

(2) No banking company whether incorporated in or outside British India 
shall after the expiry of two years from the commencement of the said Act carry on 
any form of business other than those specified in section 277F : 

Provided that the Central Government, may, by notification in the 
Official Gazette, specify in addition to the business set forth in clauses (1) to 
(17) of section 277F other forms of business which it may be lawful under this 
-section for a banking company to engage in.] 

X [277H. No banking company shall after the expiry of two years from the 
commencement of the Indian Companies (Amendment) 
to A ?> r 93 6 > em Pl°y 05 b y managed by a managing agent 
a other than a banking company for the management 

of the company.] 


[277-HH. No banking company, whether incorporated in or outside British 
India, which carries on business in British India shall. 
Prohibition of employment af ter the expiry of two years from the commencement 

Sbrictiom^oif cert£ 5 i foSralf of Indian Companies (Amendment) Act, 1944, 
employment. employ or be managed by a managing agent, or any 

person whose remuneration or part of whose remunera- 
tion takes the ^ form of commission or a share in the profits of the company, or 
any person having a contract with the company for its management for a period 
exceeding five years at any one time : 

Provided that the period of five years shall, for the purposes of this sec- 
tion, be computed from the date on which this section comes into force : 

Provided further that any such contract may be renewed or extended for a 
further period not exceeding five years at a time if and so often as the directors 
think fit.] (inserted by Act IV of 1944). 

[277I. Notwithstanding anything contained in section 103, no banking 
Restrictions on commence- company incorporated under this Act on or after the 
ment of business and condi- 15th day of January, 1937, shall commence business, 
tions for carrying on business unless shares have been allotted to an amount suffi- 
foy banking company. cient to yield a sum of at least fifty thousand rupees as 


LEG. REF. 

1 Inserted by S. 119 of Act XXII of 1936. 

Sec. 277-G: Amendment by Act XXII 
of 1936. — This section has been newly in- 
serted. It prohibits a banking company 
from undertaking or carrying on any busi- 
ness not included in S. 277-F; and it also 
prohibits the registrar from registering 
any company formed for the purpose of 
•carrying a banking business or which uses 
as part of its name the words “bank”, 
‘‘banker”, or “banking” unless its memoran- 
dum limits the objects to some or all of the 
forms of business mentioned in that section. 
The provisions of this section have been 
made applicable even to companies incorpo- 
rated outside British India, but the opera- 


tion has been postponed in the cases of these 
companies to afford them time to make any 
necessary arrangements for compliance with 
this section. 

Sec. 277-H: Amendment by Act XXII 
of 1936. — This section has been newly in- 
serted with a view not to exempt even com- 
panies already incorporated from the pro- 
visions of this section. It has been pro- 
vided that it shall apply to all companies 
after the expiry of two years from the 
commencement of this Act. The section 
prohibits for obvious reasons the employ- 
ment of any managing agent other than a 
banking company for its management. 

Sec. 277-1: Amendment by Act XXII 
of 1936. — This section prohibits the com- 
mencement of business by a banking com- 
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working capital, and unless a declaration duly verified by an affidavit signed by 
the directors and the manager that such a sum has been received by way of paid 
up capital has been filed with the registrar.] 

(2) No banking company, whether incorporated in or outside British 
India, if incorporated on or after the 15th day of January, 1937, shall, after the 
expiry of two years from the commencement of the Indian Companies (Amend- 
ment) Act, 1944, carry on business in British India unless it satisfies the following 
conditions, namely: — 

(d) that the subscribed capital of the company is not less than half the 
authorised capital, and the paid up capital, is not less than half the subscribed 
capital, and 

(b) that the capital of the company consists of ordinary shares only, or 
ordinary shares and such preference shares as may have been issued before the 
commencement of the Indian Companies (Amendment) Act, 1944, only, and 

( c ) that the voting rights of all shareholders are strictly proportionate to 
the contribution made by the shareholder, whether a preference shareholder or 
an ordinary shareholder, to the paid up capital of the company.] Substituted by 
Act IV of 1944)* 


Prohibition of charge 
unpaid capital. 


1 [277j. No banking company shall create any 
charge upon any unpaid capital of the company, and 
any such charge shall be invalid.] 


1 [277K. (i) Every banking company shall, after the commencement of 

Reserve fund. the Indian Companies (Amendment) Act, 1936, main- 

tain a reserve fund. 


(2) Every banking company shall out of the declared profits of each year 
and before any dividend is declared transfer a sum equivalent to not less than twenty 
per cent, of such profits to the reserve fund until the amount of the said fund is equal 
to the paid up capital. 


LEG. REF. 

1 Inserted by S. 119 of Act XXII of 1936. 


pany before shares have been alloted to an 
amount sufficient to yield a working capital 
of at least Rs. 50,000 and a duly signed 
affidavit to that effect has been filed with 
the registrar by the directors and manager. 
It . requires a definite minimum amount 
which is not required in the case of other 
companies formed under this Act ( vide 
S. 103). Although in the case of ordinary 
trading companies the matter of fixing the 
minimum required to commence the business 
may be left to the discretion of the directors 
with some necessary reservations, it is dif- 
ferent in the case of banking companies 
which, from the very nature of their busi- 
ness, would require a sufficient working 
capital in cash obtained from the sale of 
shares. Hence this section requires a mini- 
mum net sum of Rs. 50,000 as working 
capital after payment of all other outgoings 
such as preliminary expenses, commissions, 
discounts, etc., for the bank to commence 
its business. 

Sec. 277-J: Amendment by Act XXII 
of 1936. — This section prohibits the crea- 
tion of any charge on any unpaid capital 
of the bank, and declares the same to. be 
invalid. This was one of the suggestions 
made by* the Central Banking Enquiry Com- 
mittee, and it reserves the uncalled capital 


for the business. This affords also some 
protection to the creditors of the bank. 

Sec. 277-K : Amendment by Act XXII 
of 1936. — This section provides for the 
keeping of a reserve fund by the bank. 
There are no provisions in the Act with 
reference to the maintenance of reserve 
fund or to the declaration of dividends; 
and these matters have been generally left 
over for the company itself to determine 
and provide for in the articles in the case 
of ordinary companies. But in the case of 
banking companies, a reserve fund is abso- 
lutely essential. Many companies carrying 
on banking business have been found to de- 
clare enormous dividends from the profits 
of each year going in some cases upto 50 
per cent, without providing any reserve 
fund at all to meet unexpected emergencies 
or losses in the business; and many a com- 
pany which adopted that course some day 
or other met with an inevitable crash; and 
the depositors were put to immense loss. It 
has been found necessary therefore that in 
the case of banking companies at least, 
some suitable provision should be made fiew 
the keeping of a sufficient amount by way 
of reserve out of the profit earned each 
year before the declaration and distribution 
of dividends. The Central Banking En- 
quiry Committee suggested the reserva- 
tion from out of the profits of each year a 
sum equal to 2j % per cent, of its paid up 
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(3) A banking company shall invest the amount standing to the credit of its 
reserve fond in Government securities or in securities mentioned or referred to in. 
section 20 of the Indian Trusts Act, 1882, or keep deposited in a special account 
to be opened by the company for the purpose in a scheduled bank as defined in 
clause (*) of section (2) of the Reserve Bank of India Act, 1934 : 

Provided that the provision of the sub-section shall not apply to a banking 
company incorporated before the commencement of the Indian Companies (Amend* 
ment) Act, 1936, till after the expiry of two years from the commencement of the 
said Act.] 

x [277L. (i) Every banking company shall maintain by way of cash reserve 

r . in cash a sum equivalent to at least one and a half 

^ ieserve. per cent ^ 0 f t h e time liabilities and five percent, of the 

demand liabilities of such company and shall file with the registrar before the 
tenth day of every month 2 [three copies of] a statement of the amount so held on 
the Friday of each week of the preceding month with particulars of the time and 
demand liabilities of each such day. 


LEG. REF. 

1 Inserted by S. 119 of Act XXIT of 1936. 

2 These words were inserted by S. 16 of 
Act XXII of 1936. 


capital, hut the legislature thought it bet- 
ter to express the amount which is to be 
transferred to the reserve fund as a fixed 

percentage of the profits rather than as a 

percentage of the capital, and has accord- 
ingly fixed in this section that a sum equi- 

valent to not less than 20 per cent, of the 
profits of each year should he carried as 
reserve fund until the said fund_ becomes 
equal to the paid up capital. This section 
also deals with the investment of the re- 
serve fund, and provides that the same 
should be invested in GoVernment securities 
mentioned in S. 20 of the Trusts Act, or in 
a special account by the company with any 
scheduled bank as defined in clause ( e ) of 
S. 2 of the Reserve Bank of India Act. 
This provision has been found necessary 
because in the case of many companies 
although large amounts were kept in the 
accounts as reserve fund, still such amounts 
were being improperly utilised by the 
directors with the result that they could 
not be availed of for immediate use. This 
section is made applicable even to compa- 
nies incorporated before the commencement 
of this Act; and provides a period of 
2 years in the case of such^ companies for 
complying with the provisions of sub-sec- 
tion (2). 

Secs. 277-K and 277-L : Applicability and 
scope — Banking Company incorporated be- 
fore Act — Reserve fund. — The proviso at 
the foot of clause (3) of S. 277-K of the 
Companies Act is a subsidiary clause to 
Cl. (3) and applies only to that clause and 
does not apply to CIs, (1) and (2) also. 
There is no warrant for holding that 
S. 277-K does not apply to a reserve fund 
already in existence. The use of the word 
“maintain” in cl. (1) means “maintain in 
tact” and necessarily prohibits the utili- 
sation of the reserve fund in any way other 
than in accordance with cl. (3) of the 


section. 56 L. W. 342=A.I.R. 1943 Mad. 
629= (1943) 2 M.L.J. 19. 

Sec. 277-L: Amendment by Act XXII 
of 1936. — This section provides for the 
maintenance by the bank of a cash reserve. 
Apart from the reserve fund which is to be 
maintained by the bank, it is also necessary 
that it should maintain a cash reserve, with 
reference to a percentage of the time and 
demand liabilities of the bank. In the 
circumstances peculiar to this country where 
hanking business is more or less in its in- 
fancy, it is necessary that there should be a 
statutory provision for the compulsory main- 
tenance of a minimum cash reserve, although 
it may . involve the risk of the minimum 
limit being turned into the maximum limit 
bv the company in actual practice. The 
principle of having some fixed amount as- 
cash reserve has been adopted in the case 
of scheduled banks as defined in the Reserve 
Bank of India Act. Hence this section 
makes it obligatory on all banking com- 
panies to maintain a cash reserve of a sum 
equivalent to at least l J /t per cent, of the 
time liabilities and 5 per cent, of the demand 
liabilities of the bank. To ensure the 
observance of this provision by the com- 
pany it is required to file with the registrar 
before the 10th day of each month a state- 
ment regarding the daily cash balances as 
disclosed by the accounts of the previous 
month. Sub-section (3) excepts scheduled 
banks as defined in the Reserve Bank of 
India Act from the operation of this section 
and also of S. 277-K. The section further 
provides for heavy penalties being laid on 
even- director or officer who is knowingly 
and wilfully a party to any default in com- 
plying with the provisions of this section as 
well as those of sections 277-G, 277-H, 277* 
or 277-M. Where the evidence does not 
warrant the conclusion that an ordinary 
director of a company was knowingly and 
wilfully a party to the default to maintain 
the requisite cash reserve, he cannot be 
convicted under S. 277-L of the Act. 51 
L.W. 434= ( 1940) 1 M.L.J. 478. 
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(2) For the purposes of sub-section (1) c demand liabilities ’ means liabilities 
'which must be met on demand, and * time liabilities * means liabilities which are 
not demand liabilities. 

(3) Nothing in this section or in section 277K shall apply to a scheduled 
hank as defined in clause (e) of section 2 of the Reserve Bank of India Act, 1934. 

(4) If default is made in complying with the requirements of section 277G, 
section 277H, ^section 277HH, section 277I section 277J,] section 277K or 
■section 277M or with the requirements of this section as to the maintenance of a 
•cash reserve, every director or other officer of the company who is knowingly and 
wilfully a party to the default shall be liable to a fine not exceeding five hundred 
rupees for every day during which the default continues, and if default is made in 
complying with the requirements of this section as to the filing of the statement 
referred tb in sub-section (i), to a fine not exceeding one hundred rupees for every 
<lay during which the default continues.] 

2 [277M. *[ (1) ] 4 [A banking company shall not form any subsidiary com- 

pany except a subsidiary company] formed for the 
Restriction on nature of purpose of undertaking and executing trusts, undertaking 
•subsidiary companies. the administration of estates as executor, trustee or 

■otherwise and such other purposes set forth in section 277F as are incidental to the 
business of accepting deposits of money on current account or otherwise.] 

8 [ (2) Save as provided in sub-section (1), a banking company shall not 
hold shares in any company whether as pledgee, mortgagee or absolute owner of 
an amount exceeding forty per cent, of the issued share capital of that company : 

Provided that nothing in this sub-section shall apply to shares held by a bank- 
ing company before the commencement of the Indian Companies (Amendment) 
Act, 1936.] 

2 [277N. (i) The Court may on the application of a banking company which 

is temporarily unable to meet its obligations make an 
Power of Court to stay pro- or der staying the commencement or continuance of all 
-ceedmgs.. actions and proceedings against the company for a fixed 

period of time on such terms and conditions as it shall think fit and proper and may 
from time to time extend the period. 


LEG. REF. 

1 Inserted by Act IV of 1944. 

2 Inserted by S. 119 of Act XXII of 1936. 
3 S. 277-M was re-numbered as sub-s. (1) 

■of that section and sub-S. (2) was inserted 
by S. 17 of Act II of 1938. 

* These words were substituted for the 
words “A banking company shall not form 
or hold shares, in any subsidiary company 
except a subsidiary company of its own,*’ 
ibid . 


Sec. 277-M: Amendment by Act XXII 
of 1936. — This section prohibits a banking 
•company from forming or holding shares in 
any subsidiary company except a subsidiary’ 
company of its own formed for the purpose 
•of carrying out some of the forms of busi- 
ness mentioned in S. 277-F incidental to 
banking operations. „„ Tr 

* Sec. 277-N : Amendment by Act XXII 
of 1936.— This section invests the Court with 
power in certain cases to stay the com- 
mencement or continuance of all actions and 
proceedings against a banking company for 
■any fixed period with or without conditions 
attached. This is based on one of the 
recommendations of the Central Banking 
Enquiry Committee which suggested that 
•some provision should be made for a mora- 


torium to save from liquidation a -banking 
company in temporary difficulties. The 
liquidation of a bank affects the public to 
a very great extent and if it could be 
avoided by any means, it should be resorted 
to. Prior to the enactment of this section 
it lias no doubt been possible for banking 
companies to avoid liquidation by taking 
proceedings under S. 153 of the Act and 
proposing schemes of composition with the 
creditors. But this has been found in prac- 
tice to be unsatisfactory, inadequate, and 
causing considerable difficulty. Further, 
under that section, no interim protection 
could be obtained. Hence this section has 
been enacted . The protection under this 
section would be given only in the case of 
deserving companies which find them- 
selves in temporary difficulties, and which 
could get over the same if some time and 
relief should be granted to them. So it has 
been provided that a banking company ap- 
plying to the Court for protection under this 
section, should have first applied to the 
registrar and allowed him to have the books 
and documents of the company examined by 
a competent accountant in order to enable 
him to ascertain the exact financial position 
of the company and should have obtained a 
report from the registrar to the effect that 
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(2) No such application shall be maintainable unless accompanied by a 
report of the registrar : 

Provided, however, the Court may, for sufficient reasons, grant interim relief* 
even if the application is not accompanied by such report. 

(3) The registrar shall for the purposes of his report be entitled at the cost 
of the company to investigate the financial condition of the company and for such 
purpose to have the books and documents of the company examined by an accoun- 
tant holding a certificate issued under section 144.] 

PART XI. 

Supplemental. 

Legal proceedings , offences , etc. 

278. (1) No Court inferior to that of a Presidency 

Cognizance of offences. Magistrate or a Magistrate of the first class shall try any 

offence against this Act. 

(2) If any offence which by this Act is declared to be punishable by fine 
only is committed by any person within the local limits of the ordinary original 
civil jurisdiction of the High Courts of Judicature at Fort William, Madras and 
Bombay, such offence shall be punishable upon summary conviction by any Presi- 
dency Magistrate of the place at which such Court is held. 

(3) Notwithstanding anything in the Code of Criminal Procedure, 1898* 
every offence against this Act shall, for the purposes of the said Code, be deemed 
to. be non-cognizable. 

279. The Court imposing any fine -under this Act may direct that the whole 

A . - or any part thereof be applied in or towards payment 

Application o es. Q f the costs of the proceedings, or in or towards the 

rewarding of the person on whose information the fine is recovered. 

280. Where a limited company is plaintiff or petitioner in any suit or other 

legal proceeding, any Court having jurisdiction* in 
Power to require limited the matter may, if it appears that there is reason to 
oompany to give security or Relieve that the company will be unable to pay the 

costs of the defendant if successful in his defence, 
require sufficient security to be given for those costs, and may stay all proceedings 
until the security is given. 

*[281. (i) If in any proceeding for negligence, default, breach of duty or 


LEG. REF. 

l This section was substituted by S. 120 
of Act XXII of 1936. 


it is a fit case for the grant of any relief 
under this section. Provision also is con- 
tained in the section for the grant of 
intetrim relief, in urgent cases, even before 
the investigation by the Registrar and the 
receipt of his report. 

Scope and object. — It was never the in- 
tention of the Legislature in enacting 
S. 277-N that a company in an insolvent 
position should be allowed to continue its 
operations under the protection of the Court 
and that those who had dealings with the 
company should be prevented from seeking 
legal remedies to which they would other- 
wise have been entitled. The Court could 
only undertake the responsibility of barring 
these legal remedies to which the people 
would ordinarily be entitled if it was cer- 
tain within reasonable limits that they would 
not suffer any real loss by being deprived 
of these remedies. Where the Court is not 
satisfied that the company is in a solvent 


condition essentially an order under S. 277-N 
cannot be passed. 1939 A.L.J. 1009=1939 
All. 726=1. L.R. (1939) All. 938. 

Sec. 280: Application of Section. — A 
misfeasance proceeding under S. 235 is not 
a suit or legal proceeding within the mean- 
ing of this section. (On this ground and 
also on grounds of public policy, the liqui- 
dator who files a misfeasance summons* 
cannot be required to furnish security for 
costs. 55 A. 250=1930 A.L.J. 199=1933 A. 
205. No appeal lies from an order refusing 
to direct a Company in liquidation to 
furnish security under S. 280 of the Act. 
55 L.W. 89=1942 Mad 405=(194 2) 1 M.L.J 
180. The income-tax which does not be- 
come due and payable until after the wind- 
ing up ^ order has been made is not a debt 
for which priority can be claimed. I.L.R. 
(1943) Lah. 706=A.I.R. 1943 Lah. 228 
(S.B.). 

Sec. 281 : Amendment by Act XXII of 
1936. — This section has been substituted for 
the old S. 281; and it follows S. 372 of the 
English Act, the provisions of which are 
more, ample and detailed. "Default" and 
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breach of trust against a person to whom this section 
Power of Court to grant a pplie^ it appears to the Court hearing the case that 
in cases. that person is or may be liable in respect of the negligence 

default breach of duty or breach of trust, but that he has acted honestly and rea- 
sonably, and that having regard to all the circumstances of the case, including those 
connected with his appointment, he ought fairly to be excused for the negligence, 
default, breach of duty or breach 01 trust, that Court may relieve him, either wholly 
or partly, from his liability on such terms as the Court may think fit. 

(2) Where any person to whom this section applies has reason to apprehend 
that any claim will or might be made against him in respect of any negligence, default, 
breach of duty or breach of trust, he may apply to the Court for relief, and the 
Court on any such application shall have the same power to relieve him as under 
this section it would have had if it had been a Court before which proceedings 
against that person for negligence, default, breach of duty or breach of trust had 
been brought. 

(3} The persons to whom this section applies are the following : — 

(a) directors of a company ; 

(b) managers and managing agents of a company ; 

(c) officers of a company ; 

(d) persons employed by a company as auditors, whether they are or are 
not officers of the company.] 


“breach of duty” have been added to “negli- 
gence” and “breach of trust” in sub- 
section (1) ; and provision has been made 
in sub-section (2) for any director, 
manager, etc., who may apprehend that any 
claim may be made against him in respect of 
negligence, default, etc., to apply to the 
Court himself in anticipation instead of 
waiting till the actual claim is made. In 
sub-section (3) the persons who are entitl- 
ed to the grant of relief under this section 
are enumerated. The old section applied 
only to directors and this substituted section 
enumerates four classes of persons, includ- 
ing persons employed by the company as 
auditors. 

Scope of Section, — This section is not 
meant to cover any gross neglect of a direc- 
tor’s ordinary duties over a long series of 
years. Even where managing agents have 
been appointed with very wide and all real 
powers, the directors have still their duties 
to perform or else the directors’ names 
would have operated only as a mere trap 
for the unwary public. If the directors 
fail to perform their duties they must take 
the financial and other consequences of 
their negligence. 54 B. 227=32 Bom.L.R, 
232=1930 B. 5 72; 47 A. 669=23 A.L J. 473 
=1925 A. 519. It is wrong to think that 
S, 281 (2) is a section under which the 
Court is empowered to extend the time for 
holding meetings. The section does no such 
thing. It gives to the High Court a power 
to relieve certain classes of persons from 
the consequences of the default where they 
have an apprehension that they will be pro- 
secuted and that apprehension can arise only 
after the Registrar of joint stock companies 
has done his duly and decided whether or 
not he proposes- to prosecute. The duty of 
deciding whether there should be a prose- 
cution 01 not, is not a function which is in- 


tended by S. 281 (2) of the Act to be cast 
upon the High Court. The proper sequence 
of events its that the Registrar of joint stock 
companies should state whether he intends 
to launch prosecution or not. If ha makes 
up his mind to prosecute and actually initia- 
tes the prosecution, then there can be an ap- 
plication under S. 281 (2) to the Court 
in which the prosecution is pending. If in* 
such a case relief is sought before the prose- 
cution is actually lodged, then that will > be 
a proper case in which to apply to_ the High 
Court under S. 281 (2). But in such a 
case it would only be upon strong grounds 
and for special reasons that the High Court 
would interfere with a proposed prosecu- 
tion. 1941 A. L. W. 1076. The power to 
relieve a director from the consequences of 
his wilful negligence is placed in the hands 
of the Court under S . 281 of the. Act when 
the Court is convinced that the director has 
acted honestly and reasonably. ‘ Where it 
cannot be said that he has acted reasonably, 
though be may be said to have acted honest- 
ly, the Court has no power to grant any re- 
lief under the section. 46 L.W^. 869= (1937) 
2 M.L.J. 848. Before S. 281 can be in- 
voked, it must be shown that the directors- 
have acted honestly as well as reasonably. 
Though directors of a company are not 
trustees in the technical sense, they hold a 
fiduciary’ position with regard to the assets 
of the company and they are guilty of a 
grave breach of duty if they permit the 
managing director to gamble in. differences 
on the stock exchange and to dissipate the 
company’s funds in such gambling. Gam- 
bling in difference on the stock exchange 
can by no stretch of imagination be said to- 
be legitimate business of a company which 
is carrying on business as an investment 
trust. Where in misfeasance proceedings 
against the directors of the company it is 
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282. Whoever in any return, report, certificate, balance-sheet or other docu- 

Penalty for false statement ment > required by or for the purposes of any of the 
„ a ^ • provisions of this Act, 'wilfully makes a statement false 

in any material particular, knowing it to be false, shall be punishable with impri- 
sonment of either description for a term which may extend to three years, and shall 
also be liable to fine. 


found that the managing director indulged 
in gambling on the stock exchange and bor- 
rowed money on the company’s account 
which, however, he used for his own pur- 
poses, the ^ ordinary directors together with 
the managing directors must be held liable 
for the losses sustained by the company as 
the result of the gambling transactions, but 
as regards the individual borrowings by the 
managing director, the other directors and 
the co-managing director cannot be held lia- 
ble to repay the company, when it is apparent 
that they were not aware of the borrowings 
and there was no ground for suspicion that 
the managing director was not acting pro- 
perly. 1944 Comp. C. 207=A. I. R. 1944 
Mad. 536= (1944) 2 M,L,J. 85=LL.R, (1945) 
Mad. 107. Company — Winding up— Direc- 
tors entering into contract and making pay- 
ments during — Liability of — They have no 
right to benefit of S. 281. See 1937 P. 293= 
168 I.C. 786. 

Sec. 282 : Construction of balance- 
sheets. — Balance-sheets and prospectuses are 
governed by the same principles of law 
with regard to the making of false state- 
ments. It is the effect upon the ordinary 
investor reading the statements in ordinarily 
^careful manner in which an investor would 
do, which has to he considered when the 
Court has to find whether a breach of this 
section has been committed. 40 C. W. N. 
1341=1936 C. 680. A balance sheet which 
does not disclose the true state of affairs 
of a company is not a properly drawn up 
balance sheet, and the opinion of an auditor 
that it has been properly drawn up is of no 
value whatever. 40 C.W.N. 1341. A ban- 
ker in drawing up a balance sheet, must dis- 
close both loans and overdrafts; and it does 
not make the slightest difference whether 
a particular advance made by him is a loan 
•or an overdraft, vhen the question is as to 
the suppression of an advance from the 
balance sheet. (Per Henderson, /.) 40 C. 

W.N. 1341=1936 C. 680. There can never 
be an overdraft based on a deposit account. 
Overdrafts are the usual accompaniments of 
current accounts. (Per Cunlifie, ibid.) 
The liquidator referred to in S. 282 is pre- 
sumably the de facto liquidator. A person 
who accepts an appointment as liquidator of 
a company and who acts in accordance with 
"the powers granted to him must be deemed 
to have accepted the duties and responsibi- 
lities of that office and so any wrongful act 
done by him is a wrongful act done by liim 
as liquidator, even if his appointment is not 

W2 L M w L.f7A: ,R - x 

Loan and deposit.— A loan and a deposit 


are items differing from the balance sheet 
point of view. They ought to appear on 
different sides, one as an asset and file other 
as a liability. The act of consolidating the 
two and presenting them as one item in the 
balance sheet is a striking case of non-dis- 
closure, amounting to suppression of truth; 
and the statement would be false in material 
particulars, and the managing directors 
would . be guilty of an offence under this 
section. 40 C.W.N. 1341=1936 C. 680. 

False statement in balance sheet.— Tf 
a balance sheet shows as profits a sum of 
money representing the linterest on bad and 
doubtful debts due to the bank which was 
never paid and was never likely to be paid, 
it contains a false statement and a material 
one, for which the directors signing it are 
liable to be prosecuted under this section. 
25 S. L. R. 297. A private complaint in 
respect of offence under S. 282 is not barred. 
1942 Sind 9. See also 1937 M.W.N. 1122. 

Acts amounting to offence.— A person 
who makes a declaration that all the direc- 
tors had paid their dues as mentioned in 
the prospectus, while as a matter of fact 
they had not so paid, and obtains an order 
for the commencement of business, is guilty 
under this section. 46 A. 218=22 A.L.J. 
83=1924 A. 314. Where the manager signs 
a balance sheet false in material particulars, 
he is liable; and it is no defence to the 
charge that he was not bound to sign it 
or that he had signed it merely because the 
directors wished him to do so. 25 S.L.R. 
297=134 I.C. 993=1932 S. 4. Nor is it a 
defence to the directors who have signed it. 
to plead that they had no knowledge of 
banking accounts and that they did not often 
attend the meetings of the directors. 1932 
S. 4. 

“Wilfully", meaning of.— The word 
“wilfully” in this section does not embody 
the idea of a criminal mentality. It means 
nothing more nor les§ than the spontaneous 
action of a person who is a free agent. It 
is not a term of art, but a legal expression 
to be fitted to the circumstances being con- 
sidered by the Court and to be interpreted 
according to the facts of each case. 40 C. 
W.N. 1341=1936 C. 680. It is not neces- 
sary that the statement should be such as 
to deceive any one or that it should even be 
dishonestly made. 159 I.C. 523=1935 C. 
731. So where, after the company has be- 
gun to earn revenue, current expenditure 
has been debited to organisation expenses 
when it ought to have been debited in the 
revenue accounts in the balance sheet, it 
must be held to contain a wilful false state- 
ment. 1935 C. 731. 
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1 [282-A. Any director, managing agent, manager or other officer or employee 
f , . . _ of a company who wrongfully obtains possession of any 

holding of property!®^ W * ‘ property of a company, or having any such property 

. m his possession wrongfully withholds it or wilfully 

applies it to purposes other than those expressed or directed in the articles and 
authorised by this Act, shall, on the complaint of the company or any creditor or 
contributory thereof, be punishable with fine not exceeding one thousand rupees 
and may be ordered by the Court trying the offence to deliver up or refund within 
a time to be fixed by the Court any such property improperly obtained or wrongfully 
withheld or wilfully misapplied or in default to suffer imprisonment for a period 
not exceeding two years.] 

282-B. (1) All moneys or securities deposited with a company by its em- 

Penalty for misapplication P Io y ees » pursuance of their contracts of service with 
of securities by employers. . tiie company shall be kept or deposited by the company 

. in a special account to be opened by the company 

for the purpose in a scheduled bank as defined in clause (e) of section 2 of the Reserve 
Bank of India Act, 1934, and no portion thereof shall be utilised by the company 
except for the purposes agreed to in the contract of service. 


LEG. REF. 

^^This section was inserted by S. 121 of 
Act XXII of 1936. 


Sec. 282-A: Amendment by Act XXII 
of 1936.— This section follows S. 87 of the 
Friendly Societies Act of 1896, Several 
cases of wrongful detention and misappli- 
cation of the company's properties by the 
directors, managers, and other employees of 
the company have occurred and the provi- 
sions of the Act were found to be insuffi- 
cient to afford adequate and speeds* relief, 
and hence it was thought necessary to intro- 
duce this section providing for such cases 
and subjecting the delinquents to a heavy 
penaltj* . Bank in liquidation — Managing 
agent failing to deliver property to liquida- 
tor — Offence. (1944) 1 M.L.T. 390 cited 
under S. 238- A. 

Sec. 282-B : Amendment by Act XXII of 
1936. — This section has been designed to 
prevent misuse of securities lodged with a 
compart}’ by its employees under their con- 
tracts of service and to safeguard provident 
funds. It provides for the investment of 
all future funds in trust securities, and as to 
the existing funds which are not so invested 
it requires the same to be so invested in not 
more than 10 annual instalments, each 
instalment being not less than 1| 10 of the 
amount of such monies. Sub-section (4) 
enables the employee to satisfy himself as 
to the safe investment of the funds. Fur- 
ther, to ensure the observance of the pro- 
visions of this section, a heavy penalty is 
provided for any contravention of the same. 

Trust — Provident fund monies and em- 
ployees CASH SECURITY DEPOSITED IN BANK — 
If creates a trust. — The fact that a Bank 
is given notice that money deposited is trust 
money does not make the Bank a trustee 
thereof. The legal consequence of such 
notice is only that the Bank should not par- 
ticipate in a breach of trust by the trustee. 
S. 282-B of the Companies Act imposes on 
a company a duty to invest all provident 
fund moneys in securities mentioned in S. 20 
CuCuM. — 203 


of the Trusts Act, and all such moneys 
belonging to the Fund at the commencement 
of the Companies Act which are not so in- 
vested shall he invested in such securities by 
annual instalments not exceeding ten in 
number and not less in amount than one- 
tenth of the whole amount of such moneys. 
On the coming into force of S. 282-B, if 
the said moneys are not invested in any 
such securities as are mentioned in S. 20 of 
the Trusts Act, the obligation of a com- 
pany is lo invest a tenth of the said moneys 
in that year and in every succeeding year in 
the authorised securities, and the balance of 
the moneys can be invested in any autho- 
rised Bank or Banks according to the rules 
of the institution. In so far as a company 
has not invested the said sum in any autho- 
rized security the company is guilt}' of a 
breach of trust, and a Bank holding the 
moneys in deposit must be held to partici- 
pate in that breach of trust, and the bank 
can therefore be compelled to restore such 
trust fund, i.c., in respect of so much of the 
provident fund as it is obligatory on . the 
company to invest in authorised securities. 
1940 Mad. 184=1939 MAV.N. 1068. Set also 
1938 M.W.N. 1332=1939 Mad. 352; 49 L.W. 
181=1939 Mad. 337= ( 1939) 1 M.L.J. 209. 
Where a company has deposited its emplo- 
yees security fund and Provident Fund in 
a Bank prior to the coming into the opera- 
tion of S. 282-B of the Companies Act, as 
amended in 1936, and the deposit is renew- 
ed after that section came into force it 
cannot be said that the renewal constitutes 
a breach of trust on the ground that the 
moneys are not invested in approved secu- 
rities mentioned in S. 20 of the Trusts Act 
as required by S. 282-B of the Companies 
Act. So far as the amount of the security 
deposit is concerned, there can be no breach 
of trust, because the Bank is not a trustee 
in respect of the same, although the com- 
pany may be a trustee and the money may 
be trust money in its hands. In regard to 
the provident fund deposit, there can be a 
breach of trust only in respect of 90 much 
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(2) Where a provident fund has been constituted by a company for its 
employees or any class of its employees, all moneys contributed to such fund (whether 
by the company or by the employees) or accruing by way of interest or otherwise 
to such fund after the commencement of the Indian Companies (Amendment) 
Act, 1936, 1 [shall ]be either deposited in a Post Office Savings Bank Account or 
invested] in securities mentioned or referred to in clauses ( a ) to (e) of section 20 of 
the Indian Trusts Act, 1882 and all moneys belonging to such fund at the com- 
mencement of the said Act 2 [which are not so deposited or invested shall be so 
deposited or] invested in such securities by annual instalments not exceeding ten 
in number and not less in amount in any year than one tenth of the whole amount 
of such moneys : 

Provided that the where one-tenth part of the whole amount of the money 
belonging to such fund exceeds the maximum amount which may be deposited 
in a Post Office Savings Bank account under the rules regulating such deposits 
for the time being in force, tne amount of such excess may be kept or deposited 
in a special account to be opened for the purpose in a scheduled bank as defined 
in clause ( e ) of section 2 of the Reserve Bank of India Act. 1934 (II of 1934).] 
(Added by Act XIII of 1946.) 

(3) Notwithstanding anything to the contrary in the rules of any fund to 
which sub-section (2) applies or in any contract between a company and its em- 
ployees, no employee shall be entitled to receive in respect of such portion of the 
amount to his creait in such fund as is invested in accordance with the provisions 
of sub-section (2) interest at a rate exceeding the rate of interest yielded by such 
investment. 

(4) An employee shall be entitled on request made in this behalf to the 
company to see the banks 9 receipt for any money or security such as is referred to 
in sub-section (1) and sub-section (2). 

(5) Any director, managing agent, manager or other officer of the company 
who knowingly contravenes or permits or authorises the contravention of the pro- 
visions of this section shall be liable on conviction to a fine not exceeding five 
hundred rupees.] 

[ (6) Nothing in sub-section (2) shall affect any rights of an employee 
under the rules of a provident fund to obtain advances from or to withdraw 
money standing to his credit in the fund, where the fund is a recognized provident 
fund within the meaning of clause ( a ) of section 58-A of the Indian Inncome-tax 
Act, 1922, (X£ of 1922), or, the rules of the fund contain provisions corresponding 
to rules 4, 5, 6, 7, 8, and 9 of the Indian Income tax (Provident Funds Relief) 
Rules] (Added by Act IV of 1945). 

283. If any person or persons trade or carry on business under any name or 
title of of which e< Limited 99 is the last word, that 
Penalty for improper use p erson or those persons shall, unless duly incorporated 
wor with limited liability, be liable to a fine not exceeding 

fifty rupees for every day upon which that name or title has been used. 

LEG. REF. o£ the deposit on the ground that the amount 

1 Substituted by Act XXII of 1941. had been deposited for a specific purpose. 

9 Added by Act XIII of 1946. Held , that die depositor Bank held the 

moneys for a special purpose and was re- 

of it as is required to be invested in autho- quired by statute to deposit therein in a 
rised securities, namely, the annual instal- scheduled bank, and that the depositee bank 
ments for the year or years in question, and was not a trustee, though the depositor was 

there can be no breach of trust in respect a trustee. The position of the depositee 

of the balance. 1939 M.W.N. 1069=1939 bank was still that of a banker keeping an 
Comp. Cas. 281. See also 1939 M.W.N. account for a customer and therefore the 
1066; 1938 Mad : 651. As the result of the depositor could not claim any priority, 

statutory obligation under S. 282-B (1) of The relationship between the depositor and 

the Companies Act imposed upon a Bank, depositee was only that of creditor and 

the employees*, cash security was deposited debtor though the depositee having notice 

by the Bank in a scheduled Bank which of the trust could not be a party to a breach 

subsequently went into liquidation. The of trust by the trustee. 52 L.W. 512= 

depositor bank claimed priority in respect (1940) 2 M.L J. 559=1. L.R. (1941) Mad, 





1 [a84- The provisions with respect to winding up contained in this Act as 
amended by the Indian Companies (Amendment) Act* 
Saving of pending proceed- 1936, shall not apply to any company of which the 
angs or wm mg up. ^ winding up has commenced before the commencement 
of the Indian Companies (Amendment) Act, 1936, but every such company shall be 
wound up in the same maimer and with the same incidents as if the Indian Com- 
panies (Amendment) Act, 1936, had not been passed.] 


285. Every instrument of transfer or other document made before the com- 

mencement of this- Act in pursuance of any enactment 
having at document. hereby repealeda shall be of thc same force as if this Act 


had not been passed, and for the purposes of that instrument or document the 
repealed enactment shall be deemed to remain in full force. 

286. (1) The offices existing at the commence- 

Former registration offices ment for this Act for registration of joint stock companies 
and registers continued. shall bd continued as if they had been established under 

this Act. 


(2) Registers of companies kept in any such existing offices shall respectively 
be deemed part of the registers of companies to be kept under this Act. 

i-a[* *****] 

Savings for Indian Life 287. Nothing in this Act shall affect the provisions 

Assurance Companies Act, Q f the Indian Life Assurance Companies Act, 1912, or 
Societi« d ActJ 1 i^a. nSUranCC t ^ ie Provident Insurance Societies Act, 1912. 

288. In sections 1 and 18 of Act No. XXI of i860 (for the registration of 


Construction of “ registrar Literary, Scientific and Charitable Societies), the words 
of joint stock companies ” in registrar of joint stock companies shall be construed 
Act XXI of i860. to mean the registrar under this Act. 

289. Save as provided in sections 188 and 189, 
Act not to apply to Banks of nothing in this Act shall be deemed to apply to the Bank 
Bengal Madras or Bombay. Q f Bengal, the Bank of Madras and the Bank of Bombay. 
2 [289-A. The powers conferred by this Act on the Central Government shall. 
Application of Act to non- in relation to companies with objects confined to a 
trading companies with purely single Province which are not trading corporations, be 
provincial object. powers of the Provincial Government.] 

290. (1) The enactments mentioned in the Fourth Schedule are hereby 

Repeal of Acts and Savings re P eaIed to the exlent s P ecified in the fourth column 
* ' thereof : 


Provided that the repeal shall not affect — 

(a) the incorporation of any company registered under any enactment hereby 
repealed ; nor 

C b ) Table B 3 in the Schedule annexed to Act No. XIX of 1857, or any part 
thereof, so far as the same applies to any company existing at the commencement 
of this Act; nor 

( c ) Table A 4 in the First Schedule annexed to the Indian Companies Act, 
1882, or any part thereof, so far as the same applies to any company existing at the 
commencemet of this Act. 


LEG. REF. 

1 This section was substituted by S, 18 o£ 
Act II of 1938. 

1 “ a Sub-s. (3) was omitted by A.O., 1937. 

2 This section was inserted by A.O., 1937. 
a See Appendix I to this Act. 

*See Appendix II to this Act. 

125. See also 1940 O.W.N. 1022=1941 
Oudh 126; 1938 Mad. 651; (1939) 1 M.L.J. 
209=1939 Mad. 337. 

Sec. 287. — The effect of S. 287 of the 
Companies Act and S. 22 of the Life Assur- 
ance Companies Act is to incorporate into 


the Life Assurance Companies Act the rele- 
vant provisions about winding up contained 
in the Companies Act including S. 166 of 
the Companies Act. The right to wind up 
a company is, however, a statutory right and 
unless petitioner can bring his case with- 
in the terms of S. 166, he is not entitled to 
maintain the petition. A policy holder in a 
Life Assurance Company Limited by gua- 
rantee which has no share capital is not 
entitled to apply for winding up of that 
company either as contributory or as a 
creditor. 40 Bom.L.R. 52=174 I.C. 593= 
1938 Bom. 182, 
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(a) All fees directed, resolutions passed and other things duly done under 
any enactment hereby repealed, shall be deemed to have been directed, passed 
or done under this Act. 

(3) The mention of particular matters in this section or in any other section 
of this Act shall not prejudice the general application of section 6 of the General 
Clauses Act, 1897, with regard to the effect of repeals. 

SCHEDULES. 

THE FIRST SCHEDULE. 

( See sections 2, 17, 18, 79, 2 66 .) 

TABLE A. 

Regulations for Management of a Company limited by Shares. 

Preliminary . 

1. In these regulations, unless the context otherwise requires, expressions defined in the 
Indian Companies Act, 1913, or any statutory modification thereof in force at the date at which 
these regulations become binding on the company, shall have the meanings so defined ; and words 
importing the singular shall include the plural, and vice versa, and words importing the masculine 
gender shall include females, and words importing persons shall include bodies corporate. 

Business . 

2. The directors shall have regard to the restrictions on the commencement of business 
imposed by section 103 of the Indian Companies Act, 1913, if, and so far as, those restrictions are 
binding upon the company. 

Shares. 

3. Subject to the provisions, if any, in that behalf of the memorandum of association of the 
company, and without prejudice to any special rights previously conferred on the holders of existing 
shares in the company, any share in the company may be issued with such preferred, deferred or other 
special rights, or such restrictions, whether in regard to dividend, voting, return of share capital, 
or otherwise, as the company may from time to time by special resolution determine 1 [and any 
preference share may with the sanction of a special resolution be issued on the terms that it is or at the 
option of the company is liable to be redeemed.] 

4. If at any time the share capital is divided into different classes of shares, the rights attached 
to any class (unless otherwise provided by the terms of issue of the shares of that class) may ^subject 
to the provisions of section 66-A of the Indian Companies Act, 1913] be varied with the consent in 
writing of the holders of three-fourths of the issued shares of that class, or with the sanction of an 
extraordinary resolution passed at a separate general meeting of the holders of the shares of the class. 
To every such separate general meeting the provisions of these regulations relating to general meetings 
shall mutcstis mutandis apply, but so that the necessary quorum shall be two persons at least holding or 
representing by proxy one-third of the issued shares of the class. 

5. No share shall be offered to the public for subscription except upon the terms that the 
amount payable on application shall be at least five per cent, of the nominal amount of the share • 
and the directors shall, as regards any allotment of shares, duly comply with such of the provisions 
of sections 101 and 104. of the Indian Companies Act, 1913, as may be applicable thereto. 

6. Every person whose name is entered as a member in the register of members shall, without 
payment, be entitled to a certificate under the common seal of the company specifying the share 
or shares held by him and the amount paid up thereon : Provided that, in respect of a shar e or 
shares held jointly by several persons the company shall not be bound to issue more than one certi*. 


LEF. REF. 

1 These words were added by S . 122 of 
Act XXII of 1936. 


Table A. — By sanctioning the adoption 
of Table A the Legislature has given a 
general sanction to the doing, by and in 
relation to a company limited by shares, of 
everything which the Table says may be 
done; and, therefore, any and every provi- 
sion contained in such a company’s articles 
of association which is to the' same effect as 
some provision in Table A, is valid. Lock 
v. Queensland etc., Co., (1896) A.C. 461; 
(1896) 1 Ch. 397. Regulations in Table A 
are only model regulations which may or 
may not be adopted by a company at its 
option. 49 C.W.N. 502. 

Art. 1 . — See S. 2 of the Act for the 
definitions of words. 

Art. 2. — The restrictions contained in 
S. 103 of the Act are by that section itself 
pjade inapplicable to private companies or 


to companies registered before the com- 
mencement of this Act which do not issue 
propectuses inviting the public to subscribe 
for its shares, or to companies limited by 
guarantee without having a share capital in 
so far as the restrictions relating to shares 
are concerned. 

Art. 3. — As to the different shares and 
the rights attached to them, see notes under 
S. 2 (16) supra . 

Art. 7. — Where the articles of associa- 
tion of a company provide for the issue of 
a duplicate share certificate on proof of loss 
or destruction or on such indemnity as the 
directors might deem fit, the directors* dis- 
cretion as to the indemnity to be furnished 
must be deemed to be absolute so that the 
Court would not interfere in the matter of 
the exercise of their discretion. 31 C.W.N. 
155=1927 C. 947. 

Art. 8 . — This article is intended to pre- 
vent the unrestricted reduction of the share 
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ficate, and delivery of a certificate for a share to one of several joint-holders shall be sufficient delivery 
to all. 

7. If a share certificate is defaced, lost or destroyed, it may be renewed on payment of such 
fee, if any, not exceeding eight annas, and on such terms, if any, as to evidence and indemnity as the 
directors think fit. 

8. 1 [Except to the extent allowed by section 54-A of the Indian Companies Act, 191$], no 
part of the funds of the Company shall be employed in the purchase of, or in loans upon the security 
of, the company’s shares. 

U&n. 

9. The company shall have a lien on every share (not being a fully-paid share) for all moneys 
(whether presently payable or not) called or payable at a fixed time in respect of that share, and the 
company shall also have a lien on all shares (other than fully-paid shares) standing registered in the 
name of a single person, for all moneys presently payable by him or his estate to the company ; but 
the directors may at any time declare any share to be wholly or in part exempt from the provisions 
of this clause. The company’s lien, if any, on a share shall extend to all dividends payable thereon. 

10. The company may sell, in such manner as the director thinks fit, any shares on which 
the company has a lien, but no sale shall be made unless some sum in respect of which the lien exists 
is presently payable, nor until the expiration of fourteen days after a notice in writing, stating and 
demanding payment of such part of amount in respect of which the lien exists as is presently payable^ 
has been given to the registered holder for the time being of the share, or the person entitled by reason 
of his death or insolvency to the share. 

1 1. The proceeds of the sale shall be applied in payment of such part of the amount in respect 
of which the lien exists as is presently payable, and the residue shall (subject to a like lien for sums not 
presently payable as existed upon the shares prior to the sale) be paid to the person entitled to the shares 
at the date of the sale. The purchaser shall be registered as the holder of the shares, and he shall not 
be bound to sec to the application of the purchase-money, nor shall his title to the shares be affected 
by any irregularity or invalidity in the proceedings in reference to the sale. 

Calls on Shares. 

12. The directors may from time to time make calls upon the members in respect of any 

moneys unpaid on their shares, provided that no call shall exceed one-fourty of the nominal amount 
of the share, or be payable at less than one month from the last call ; and each member shall (subject 
to receiving at least fourteen days * notice specifying the time or times of payments) pay to the 
company at the time or times so specified the amount called on h is shares. 


LEG. REE. 

1 These word were inserted by S . 122 uf 
Act XXII of 1936. 


capital of the company. The Act itself 
provides for the reduction of the capital in 
certain cases, and lays down suitable safe- 
guards so that the power may not be abused. 
Vide S. 54-A, and Ss. 55 to 66. 

In the case of British and America Trus- 
tee and Finance Corporation v. Couper, 
[1894] A.C. 399, Lord Macnaghten says: — 
“The exercise of the power is fenced round 
by safeguards, which are calculated to pro- 
tect the interests of creditors, the interests 
of shareholders, and the interests of the pub- 
lic. Creditors are protected by express pro- 
visions. Their consent must be procured 
or their claims satisfied. The public, the 
shareholders and every class of sharehol- 
ders, individually and collectively, are pro- 
tected by the necessary publicity of the pro- 
ceedings and by the discretion, which is 
entrusted to the Court. Until confirmed by 
the Court, the proposed reduction is not to 
take effect, though all the creditors have 
been satisfied. When it is confirmed, the 
memorandum is to be altered in the pre- 
scribed manner, and the company, as it 
were, makes a new start. With these safe- 
guards, which certainly are not inconsider- 
able, the Act apparently leaves the com- 
pany to determine the extent, the mode and 
the incidence of the reduction, and the appli- 
cation or disposition of any capital moneys, 
which the proposed reduction may set free/* 

Art. 9. — Where the article gives the com- 
pany a lien in respect of the debts due by 
a shareholder to it, it is not necessary that 


the debt should have been contracted by the 
shareholder after his membership. The lien 
applies even in respect of his debts con- 
tracted with the company before he became 
a shareholder. Chandoora v. Venugopal 
Rice Factory , 43 I.C. 508. 

Art. 12. — Three calls were made in pur- 
suance of three resolutions of the direc- 
tors which were passed without stipulating 
the amount, time and place for the pay- 
ments. An allottee failed to pay the allot- 
ment and call money; and thereupon the 
directors passed a resolution forfeiting the 
shares. But later, they rescinded the reso- 
lution and made a fresh call which also was 
not paid by the allottee. Thereupon, the 
company brought a suit, and it was held that 
the first three calls were invalid and the for- 
feiture resolution ultra vires ; that the new 
resolution was valid, and that the company 
was not precluded from showing the ultra 
vires acts of the directors. 54 B. 178=32 
Bom.L.R. 87=1930 B. 267. Calls can be 
made only by a resolution of the board of 
directors indicating the amount of the call, 
the time and place at which, and the person 
to whom, it is to be paid; and the omission 
to include these directions canirot be cured 
by any subsequent notice regarding the 
directions. 50 B. 461=28 Bom.L.R. 411— 
1926 B. 341. But it was held in 35 Bom. 
L.R. 26=1933 B. 80, with reference to a 
particular article of a company, that it was 
not necessary for the resolution of the direc- 
tors making the call to specify the time and 
place at which or the person to whom the 
payment was to be made, that in the absence 
of any evidence the Court might assume 
that the notices were sent out by the agents 
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13 . The joint-holders of a share shall be jointly and severally liable to pay all calls in respect 
thereof, 

14 . If a sum called in respect of a share is not paid before or on the day appointed for payment 
thereof, the person from whom the sum is due shall pay interest upon the sum at the rate of five per cent, 
per annum from the day appointed for the payment thereof to the time of the actual payment, but 
the directors shall be at liberty to waive payment of that interest wholly or in part. 

15 . The provisions of these regulations as to payment of interest shall apply in the case o 
non-payment of any sum which, by the terms of issue of a share, becomes payable at a fixed time, 
whether on account of the amount of the share, or by way of premium as if the same had become 
payable by virtue of a call duly made and notified. 

16 . The directors may make arrangements on the issue of shares for a difference between the 
holders in the amount of calls to be paid and in the times of payment. 

17 . The directors may, if they think fit, receive from any member willing to advance the same 
all or any part of the moneys uncalled and unpaid upon any shares held by him ; and upon all or 
any of the moneys so advanced may (until the same would, but for such advance, become presently 
payable) pay interest at such rate (not exceeding, without the sanction of the company in general 
meeting, six per cent.) as may be agreed upon between the member paying the sum in advance and 
the directors. 


pf the company with the sanction of the 
directors, and also that, assuming a formal 
notice was necessary in such cases, it was 
open to the parties to waive the same. 

Art. 14: Interest.— As to interest on 
calls in arrears after forfeiture of the 
shares, see 48 B. 715=27 Bom.L.R. 574=88 
I.C. 96. Sec also 1932 A. 342=1932 A.L.J. 
354 , where on non-payment of calls the 
share was forfeited and subsequently the 
liquidator sued to recover the amount due 
with interest, it was held that interest at 
5 per cent, might be awarded up to the 
date of forfeiture but not thereafter. 

Art. 16. — Any agreement with a com- 
pany's agent entered into by a person that 
he should not be liable for payment of call 
money on shares is a fraud on creditors. It 
can only amount to a personal arrangement 
with agent and cannot be a defence to suit 
by company to recover the same. Forget v. 
The Cement Products Co., of Canada , Ltd., 
1916 W.N. 259=1917 P.C. 267 (P.C.) . 

Art. 17. — A company, by the issue to a 
member, of a share credited with a definite 
sum as paid thereon, can in no sense become 
a debtor to its shareholder in respect of 
that full amount. 54 B. 437=57 I. A. 152= 
34 C.W.N. 709=1930 P.C. 151=59 M.L.J. 
242 (P.C.). 

Art. 18: Application of article— Any 
provision regarding voluntary transfers in 
the Articles of Association will not apply 
to transfers by Court sale. 28 L.W. 932= 
1928 M. 571=111 I.C. 225. 

Essentials for transfer — Equitable 
title — Availability against third parties. 
— Where the law prescribes # a mode of 
transfer, any transfer otherwise than by the 
manner prescribed by law will not confer a 
valid title. This R. 18 requires that the 
deed of transfer has to be executed by the 
transferor and the transferee, and that the 
transferor shall be deemed to remain the 
holder of the share until the name of the 
transferee shall be entered in the register. 
Where the deed of transfer was signed 
only by the transferor, the right of the 
transferee was merely a right in equity to 


compel the vendor to execute a proper con- 
veyance and the transaction evidenced by 
the transfer can be treated only as an agree- 
ment to convey capable of being perfected 
into an absolute conveyance by complying 
with the rules laid down in the Companies 
Act and the Articles of Association. This 
equitable title acquired against the trans- 
feror, will not avail against third parties. 
So, in the case of a conflict between a per- 
son who had obtained a deed of transfer 
signed by the transferor alone, and a person 
who had purchased the share subsequently 
in a Court auction sale, and of which due 
notice was given to the company it was held 
that the latter was entitled to priority as 
regards the transfer. 45 M. 537=42 M.L.J. 
449=70 I.C. 659. 

Transfer by Court sale.— As regards 
the shares held in limited companies by 
judgment-debtors their attachment and sale 
are governed by the provisions of the Civil 
Procedure Code. O. 21, R. 46, C. P. Code, 
enacts that in the case of a share in the 
capital of a Corporation, attachment shall 
be made by a written order prohibiting the 
person in whose name the shares may be 
standing from transferring the same or 
receiving any dividend thereon and a copy 
of the ’order being sent to the proper officer 
of the Corporation. 0. 21, R. 76 provides 
that the Court may instead of directing the 
sale to be made by public auction authorize 
the sale of such instrument or share through 
a broker. O. 21, R. 79 (3) provides that 
the delivery thereof shall be made by a 
written order of the Court prohibiting the 
person in whose name the share may be 
standing from making any transfer of the 
share to any person except the purchaser or 
receiving payment of any dividend or inte- 
rest thereon, and the manager, secretary or 
other proper officer of the corporation from 
permitting any such transfer or making any 
such payment to any person except the pur- 
chaser. O. 21, R. 80 provides that where 
the execution of a document or the endorse- 
ment of the party in whose name a negoti- 
able instrument or a share in a Corporation 
is standing is required to transfer such nego- 
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Transfer and transmission of shares 

18 . The instrument of transfer of any share in the company shall be executed both by the 
transferor and transferee, and the transferor shall be deemed to remain holder of the share until 
the name of the transferee is entered in the register of members in respect thereof. 

19 . Shares in the company shall be transferred in the following form, or in any usual or 
common form which the directors shall approve : 

I, A. B. of , in consideration of the sum of rupees paid to me by C. D. 

of (hereinafter called “ the said transferee ”), do hereby transfer to the said 

transferee the share [or shares] numbered in the undertaking called the Company, Limited, 

to hold unto the. said transferee, his executors, administrators and assigns, subject to the several 
conditions on which I held the same at the time of the execution thereof, and I, the said transferee, 
do hereby agree to take the said share [or shares] subject to the conditions aforesaid. As witness 
our hands the day of 

Witness to the signatures of, etc. 

so. The directors may decline to register any transfer of shares, not being fully paid shares, 
to a person of whom they do not approve, and may also decline to register any transfer of shares on 
which the company has a lien. The directors may also suspend the registration of transfers during 
the fourteen days immediately preceding the ordinary general meeting in each year. The directors 
may decline to recognise any instrument of transfer unless — 

(a) a fee not exceeding two rupees is paid to the company in respect thereof ; and 

( b ) the instrument of transfer is accompanied by the certificate of the shares to which it relates, 
and such other evidence as the directors may reasonably require to show the right of the transferor 
to make the transfer. 

1 [If the directors refuse to register a transfer of any share, they shall within two months after 
the date on which the transfer was lodged with the company send to the transferee and the transferor 
notice of the refusal.] 

ai. The executors or administrators of a deceased sold holder of a share shall be the only 
persons recognised by the company as having any title to the share. In the case of a share' registered 
in the names of two or more holders, the survivors or survivor, or the executors or administrators of 
the deceased survivor, shall be the only persons recognised by the company as having any title to 
the share. 


LEG. REF. 

1 These words were added by S. 122 of Act 
XXII of 1936. 


tiable instrument or share, the Judge or 
such officer as he may appoint in this behalf 
may execute such document or make such 
endorsement as may be necessary and such 
execution or endorsement shall have the 
same effect as an execution or endorsement 
by the party. Where the sale is confirmed 
and the provisions of the Code have been 
complied with, the transfer becomes com- 
plete and there is nothing further to be^done 
bv the transferee or by the Court. 45 M. 
537=70 I.C. 659=52 M.L.J. 449. 

Transfer in blank. — The delivery of 
share certificates with the transfer executed 
in blank passes a title both legal and equita- 
ble; but not the property in the shares. 46 
B. 489=23 Bom.L.R. 1144=66 I.C. 726. 

Art. 20: Discretion of Directors to re- 
cognise execution purchasers. — The dis- 
cretion given by the rule to the directors 
either to register or to decline to register 
any transfer of shares is to prevent undesir- 
able persons or debtors of the company from 
getting transfers of the shares. This dis- 
cretion can be exercised not only in the case 
of private transfers but also in the case of 
purchase of shares in execution of decrees. 
45 M. 537=42 M.L.J. 449 ; 41 B. 76. 

Company selling shares of sharehol- 
ders— Position of.— Where a limited liability 
company undertakes to sell the shares be- 
longing to one of its shareholders, the posi- 
tion of its Managing Director in negotiating 
and completing the sale is one of a fiduciary 


character. Utmost good faith should be 
insisted upon in transactions of this descrip- 
tion. If any advantage was obtained by the 
Managing Director by the sale, whether the 
purchase was made in his name or in the 
name of his minor sons, the benefit must go 
to the owner of the shares. 1930 A.L.J. 1396 
=128 I.C. 229=1930 A. 615. 

Purchaser of share— Right to dividend. 
—In the absence of a contract to the con- 
trary a purchaser of shares would ordina- 
rily be entitled to all the dividends which 
may have been declared after the date of 
the purchase. But there is nothing in law 
against a shareholder reserving the dividends 
to himself selling only the shares. When 
there was a definite understanding that onty 
the shares and not the dividends on the 
shares were the subject of bargain, whether 
under private or public sale, the original 
owner would be entitled to the dividend re- 
lating to the period anterior to the sale, even 
though the same may have been declared 
subsequent to the date of sale. 1930 A.L. 
J. 1396=128 I.C. 229=1930 A. 615. 

Art. 21: Applicability of Rule.— Arts. 
21 and 22 , while appropriate to a system 
such as that prevailing in England under 
which a legal title from a deceased person 
can only be traced either through probate or 
through letters of administration, are hardly 
so appropriate to a system under which a 
legal title by devolution may be obtained, 
apart altogether from and without either 
probate or letters of administration. 1936 
R. 52. The provision contained , in this 
article causes great hardship t 6 the heirs of 
small investors, who are put to the neces- 
sity of obtaining letters of administration at 
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22. Any person becoming entitled to a share in consequence of the death or insolvency of a 
member shall, upon such evidence being produced as may from time to time be required by the 
directors, have the right, either to be registered as a member in respect of the share or, instead of being 
registered himself, to make such transfer of the share as the deceased or insolvent person could have 
made ; but the directors shall, in either case, have the same right to decline or suspend registration 
as they would have had in the case of a transfer of the share by the deceased or insolvent person, 
before the death or insolvency. 

23* A person becoming entitled to a share by reason of the death or insolvency of the holder 
shall be entitled to the same dividends and other advantages to which he would be entitled if he were 
the registered holder of the share, except that he shall not, before being registered as a member in 
respect of the share, be entitled in respect of it to exercise any right conferred by membership in 
relation to meetings of the company. 

Forfeiture of Shares . 

24. If a member fails to pay any call or instalment of a call on the day appointed for payment 
thereof, the directors may, at any time thereafter during such time as any part of such call or instal 
merit remans unpaid, serve a notice on him requiring payment of so much of call or instalment 
as is unpaid, together with any interest which may have accrued. 

considen&le expense. So also, where shares release shareholders in the absence of such 


are held by a member of a Joint Hindu 
family some difficulty is fell . The shares 
held . by such a member generally belong to 
the joint Hindu family, and on his death 
the survivor becomes entitled to them by 
right of survivorship. In such a case, he 
would not he entitled according to law to 
obtain letters of administration in respect 
nf such shares. The directors, therefore, 
cannot validly require such a person to pro- 
duce letters of administration which lie 
rould not obtain under law. 1930 A. 82=126 
T.C. 357. It is not within the legal compe- 
tence of any company to lay down any condi- 
tion regulating the grant of letters of adminis- 
tration in contravention of any statutory en- 
actment relating thereto. The Articles of 
Association of a company provided that the 
executors or administrators of a deceased 
shareholder are the only persons who are 
recognised by the company as having a title 
to the shares. In a joint Hindu family, a 
person claiming by survivorship is not en- 
titled to a grant of letters of administra- 
tion to any portion of such property. Hence 
in such cases, the company cannot insist 
upon the surviving member of the joint 
Hindu family obtaining letters of adminis- 
tration. It is open to the company to refuse 
to recognise the claim in the absence of 
satisfactory evidence of the right ^ of survi- 
vorship. But if the company disputes or 
denies the title of the claimant without any 
Jiust cause, and merely on the ground that 
letters of administration have not been ob- 
tained, the company will expose itself to the 
risk, trouble and expense of a declaratory 
suit by the claimant. 1930 A. 82, 

Art. 22. — As to the power to transfer 
shares of the legal representative of a de- 
ceased member, see S. 35, The legal repre- 
sentatives of a deceased member or the re- 
ceiver in insolvency would in their represen- 
tative capacity on behalf of the estate, be 
entitled to receive dividends, bonuses and 
other benefits attached to the shares, and 
would be bound to pay the calls as contri- 
butories. See Ss, 160 and 161 and also 
Art. 23.) 

Art. 24. — The director of a company has 
pa power to cancel or forfeit shares or 


special power. 19 A.L.J. 351=62 I.C. 
450. The articles of association are merely 
the terms of the contract which a member 
is supposed to know and to have agreed to. 
The company, therefore, cannot make a 
member liable for forfeiture otherwise than 
in accordance with the provisions of the 
articles of association. There is no valid 
forfeiture if notice as required to be given 
has not been given. (Stanhope's case, 
(1866) L.R. 1 Ch. 161.) 

Conditions of valid forfeiture.— A valid 
call and default are conditions precedent to 
and necessary for a valid forfeiture. The 
directors, for instance, must be properly 
appointed. The resolution of the directors 
making the call should mention the amount, 
the time and place of payment. Where 
these things are absent, the calls would be 
invalid as against the contributories, and on 
such invalid calls there can be no legal de- 
fault and consequently no legal forfeiture. 
But mere laches on the part of directors or 
irregularities such as that the forfeiture is 
not formally registered or that there is no 
formal resolution of the directors do not 
affect the legality of the forfeiture. 54 B. 
178=32 Bom.L.R. 87=1930 B. 267. A mere 
intention to forfeit not carried into effect 
does not amount to forfeiture. A company’s 
minutes book only showed a resolution no- 
tice calling for payment, and another notice 
demanding payment within six week’s ‘failing 
which shares held by them will be forfeited 
as provided in the Act”. The shareholders 
did not comply with the notice and more 
than a year later the company was wound 
up. It was held that the notice by itself 
was sufficient to operate as a forfeiture, and 
no resolution to that effect by the directors 
was required. Therefore, the contributories 
were held bound to contribute. 10 P. 249 
=130 I.C. 534=1931 P. 44; 36 P.L.R. 282= 
155 I.C. 16=1934 L. 1015. But where there 
is a valid resolution of forfeiture, the fact 
that the member’s name has not been re- 
moved from the register is immaterial. 
Lyster's Case , (1867) 4 Eq. 233; Marshall 
v. Glamorgan Iron and Coal Co., (1868) 7 
129. 

evocation of forfeiture, — Where the 
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25 . The notice shall name a further day (not earlier than the expiration of fourteen days’ 
from the date of the notice) on or before which the payment required by the notice is to be made 
and shall state that, in the event of non-payment at or before the time appointed, the shares in respect 
of which the call was made will be liable to be forfeited. 

26 . If the requirements of any such notice as aforesaid are not complied with, any share 
in respect of which the notice has been given may at any time thereafter, before the payment required 
by the notice has been made, be forfeited by a resolution of the directors to that effect. 

27 . A forfeited share may be sold or otherwise disposed of on such terms and in such manner 
as the directors think fit, and at any time before a sale or disposition the forfeiture may be cancelled 
on such terms as the directors think fit. 

28 . A person whose shares have been forfeited shall cease to be a member in respect of the 
forfeited shares, but shall, notwithstanding, remain liable to pay to the company all moneys which, 
at the date of forfeiture were presently payable by him to the company in respect of the shares, but 
his liability shall cease if and when the company received payment in full of the nominal amount 
of the shares. 

29 . A duly verified declaration in writing that the declarant is a director of the company, 
and that a share in the company has been duly forfeited on a date stated in the declaration, shall 
be conclusive evidence of the facts therein stated as against all persons claiming to be entitled to the 
share, and that declaration, and the receipt of the company for the consideration, if any, given, for 
the share on the sale or disposition thereof, shall constitute a good title to the share, and the person 
to whom the share is sold or disposed of shall be registered as the holder of the share and. shall not 
be bound to see to the application of the purchase-money (if any) nor shall his title to the share be 
affected by any irregularity or invalidity on the proceedings in reference to the forfeiture, sale or 
disposal of the share. 


calls have been valid and there has been Art. 26 — Where notices were issued to 
default, and the power of forfeiture has shareholders making calls, stating that in 
once been exercised by the directors, it is default of payment the shares will be for- 

not open to the directors and to the com- feited, but no resolution was passed by the 

pany to rely upon the irregularity of their directors actually forfeiting the shares, and 
own procedure and without the consent of the company afterwards went into liquida- 

the contributory whose shares have been tion, it was held that there was no valid 

forfeited to revoke the forfeiture and re- forfeiture and that the shareholders were 

g lace him on the register as contributory. liable to pay the amounts of their calls in 

4B. 178=32 Bom.L.R. 87=1930 B. 267. the winding up. 155 1.C. 16=1934 L. 1915. 

But where the calls have been invalid as the Art. 27 — There is no obligation on the 

directors making the calls did not stipulate part of the directors to sell or ascertain the 
the amount, time or place of payment, the value of a forfeited share the moment that 

allottee of the shares is not bound to pay it was forfeited. In a suit for the value^ of 

these calls, and his failure to do so cannot the shares, to fix the value as at the time 

constitute default entailing forfeiture. In of bringing the suit would not be incorrect 

such a case, even if the directors should or unreasonable. 158 I.C 10=1935 L. 190. 

pass a resolution of forfeiture, it would be Art. 28 : Limitation. — This article im- 
ultra vires on their part. It is therefore poses on forfeiture, a new obligation or a 
open to them to rescind that resolution of new debt, and as the shareholder thence- 
forfeiture and to issue a fresh call on the forth ceases to be a member of the corn- 

shares held by the allottee. When the al- pany, his liability to pay future calls isgone, 

lottee fails to pay, it would be open to the and all that is left is this new liability to 

company to maintain a suit both for the pay the company “ all monies which at the 

allotment and call money. 54 B. 178. date of forfeiture were presently payable 

Presumption.— -Where there is an entry by him to the company in respect oi the 
as to forfeiture in the company’s register, shares”. Such a person is liable with re- 
there is a presumption that the same has gard to unpaid calls, not as a contributory 

been properly made and that all the ante- either as a present or a past member of the 

cedent requirements have been complied company, but as a debtor to the company, 
with; but this presumption is rebuttable. 83 This gives the company a fresh cause of 
I.C. 94=1924 M. 703. action. So a suit to enforce this obligation 

Cancellation of Shares, — A resolution is governed by Art. 115 and time begins to 
authorising the money of those shareholders run from the date on which shares are for- 
who have not paid their allotment money feited. 52 B. 477=30 Bom.L.R. 549=1928 
and are not willing to remain as members B. 252. The fact that the calls are barred 
to be returned, is ultra vires . 19 A-L J. by time as against the company and that 

351—62 I.C. 450, the company could not realise^ them by 

Forfeiture and surrender, distinguished lapse of time is no answer to the liquidator's 
—Forfeiture denotes a proceeding taken by claim for contribution. 38 A. 357; 31 M. 
the company adversely to the shareholder; 66 ; 22 B. 654; 10 P, 24 9=12 Pat.L.T. 215. 
but surrender denotes consent on the part See also 54 A. A*L* T . 354«=1932 

of the shareholder. A. 342 . 

C. C. M .— 204 
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30. The provisions of these regulations as to forfeiture shall apply in the case of non-payment 
of any sum which, by the terms of issue of a share, becomes payable at a fixed time, whether on 
account of the amount of die share, or by way of premium, as if the same had been payable by virtue 
of a call duly made and notified. 

Conversion of shares into stock, 

3 1 . The directors may, with the sanction of the company previously given in general meetings 
convert any paid-up shares into stock and may with the like sanction re-convert any stock into paid-up 
share of any denomination. 

за. The holders of stock may transfer the same, or any part thereof in the same manner, 
and subject to the same regulations, as, and subject to which, the shares from which the stock arose 
might previously to conversion have been transferred, or as near thereto as circ ums tances admit ; 
hut the directorsjmay from time to time fix the minimum amount of stock transferable, and restrict 
or forbid the transfer of fractions of that minimum, but the minimum shall not exceed the nominal 
amount of the shares from which the stock arose, 

33. The holders of stock shall, according to the amount of the stock held by them have the 
same rights, privileges and advantages as regards dividends, voting at meetings of the company, and 
other matters, as if they held the shares from which the stock arose, but no such privilege or advantage 
(except participation in the dividends and profits of the company) shall be conferred by any such 
aliquot part of stock as would not, if existing in shares, have conferred that privilege or advantage. 

34. Such of the regulations of the company (other than those relating to share-warrants) , 
as are applicable to paid-up shares shall apply to stock, and the words “ share ” and “ shareholder ” 
therein shall include ** stock ,p and “ stockholder.” 

Share-warrants. 

35. The company may issue share- warrants, and accordingly the directors may in their 
discretion, with respect to any share which is fully paid up, on application in writing signed by the 
person registered as holder of the share, and authenticated by such evidence (if any) as the directors 
may from time to time require as to the identity of the person signing the request, and on receiving 
the certificate (if anv) of tnc share, and the amount of the stamp duty on the warrant and such fee 
as the directors may from time to time require, issue under the company’s seal a warrant, duly stamped, 
staling that the bearer of the warrant is entitled to the shares therein specified, and may provide by 
coupons or otherwise for the payment of dividends or other moneys on the shares included in the 
warrant. 

зб. A share-warrant shall entitle the bearer to the shares included in it and the shares shall be 
transferred by the delivery of the share-warrant, and the provisions of the regulations of the company 
with respect to transfer and transmission of shares shall not apply thereto. 

37. The bearer of a share warrant shall, on surrender of the warrant to the company for 
cancellation, and on payment of such sum as the directors may from time to time prescribe, be entitled 
to have his name entered as a member in the register of members in respect of the shares included in 
the warrant. 

38. The bearer of a share-warrant may at any time deposit the warrant ai the office of the 
company, and so long as the warrant remains so deposited, the depositor shall have the same right of 
signing a requisition for calling a meeting of the company, and of attending and voting and exercising 
the other privileges of a member at any meeting held after the expiration of two clear days from the 
time of deposit, as if his name were inserted in the register of members as the holder of the shares 
included in the deposited warrant. Not more than one person shall be recognised as depositor of 
the share warrant. The company shall, on two day's, written notice, return the deposited share- 
warrant to the depositor. 

39. Subject as herein otherwise expressly provided, no person shall, as bearer of a share- 
warrant, sign a requisition for calling a meeting of the company, or attend, or vote or exercise any 
other privilege of a member at a meeting of the company, or be entitled to receive any notices from 
the company ; but the bearer of a share-warrant shall be entitled in all other respects to the same 
privileges and advantages as if he were named in the rcgisier of members as the holder of the shares 
included in the warrant, and he shall be a member of the company. 

40. The directors may from time to time make rules as to the terms on which (if they skal 1 
think fit) a new share-warrant or coupon may be issued by way of renewal in case of defacement, 
loss or destruction. 

Alteration of Capital . 

41. The directors may, with the sanction of 1 [the company in general meeting], increase 
the share capital by such sum, to be divided into shares of such amount, as the resolution shal l prescribe . 

42. Subject to any direction to the contrary that may be given bv the resolution sanctioning 
the increase of share capital, all new shares shall, before issue, be offered to such persons as at the 
date of the offer are entitled to receive notices from the company of general meetings in proportion 
as nearly as the circumstances admit, to the amount of the existing shares to which they are entitled. 
The offer shall be made by notice specifying the number of shares offered, and limiting a t im* within 
which the offer, if not accepted, will be deemed to be declined, and after the expiration of that time 


LEG. BEF. 

1 These words were substituted for the 


words “an extraordinary resolution of the 
company J 9 by sec. 122 of Act XICTT 0 f 1986 . 
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or on the receipt of an intimation from the person to whom the offer is made that he declines to accept 
the shares offered, the directors may dispose of the same in such manner as they think most beneficial 
to the company. The directors may likewise so dispose of any new shares which (by reason of the 
ratio which the new shares bear to shares held by persons entitled to an oiler of new shares) cannot 
in the opinion of the directors, be conveniently offered under this article. 

43. The new shares shall be subject to the same provisions with reference to the payment of 
calls, lien, transfer, transmission, forfeiture and otherwise as the shares in the original share capital. 

44. The company may, by 1 [ordinary resolution], 

(a) consolidate and divide its share capital into shares of larger amount than its existing shares ; 

(b) by sub-division of its existing shares or any of them, divide the whole or any part of its 
share capital, into shares of smaller amount than is fixed by the memorandum of association, subject, 
nevertheless, to the provisions of paragraph (d) of sub-section (i) of section 50 of the Indian Companies 
Act, 1913 ; 

(c) cancel any shares which, at the date of the passing of the resolution, have not been taken 
or agreed to be taken by any person ; 

a* * * * * * 


2 [44- A. The company may, by special resolution, reduce its share capital in any manner 
and with, and subject to any incident authorised and consent required, by law.] 

General Meetings . 

45. The statutory general meeting of the company shall be held within the period required 
by section 77 of the Indian Companies Act, 1913. 

46. A general meeting shall be held 8 [within eighteen months from the date of its incor- 
poration and thereafter once at least in every year] at such time (not being more than fifteen months 
after the holding of the last preceding general meeting) and place as may be prescribed by the com- 
pany in general meeting, or, in default, at such time in the month following that in which the anni- 
versary of the company’s incorporation occurs, and at such place as the directors shall appoint. In 
default of a general meeting, being so held, a general meeting shall be held in the month next following 
and may be called by any two members in the same manner as nearly as possible as that in which 
meetings are to be called by the directors. 

47. The above-mentioned general meetings shall be called ordinary meetings ; all other 
general meetings shall be called extraordinary. 

48. The directors may, whenever they think fit, call an extraordinary general meeting, and 
extraordinary general meetings shall also be called on such requisition, or in default, may be called 
by such requisitionists, as provided by section 78 of the Indian Companies Act, 1913. If at any time 
there are not within British India sufficient directors capable of acting to form a quorum, any director 
or any two members of the company may call an extraordinary general meeting in the same maimer 
as nearly as possible as that in which meetings may be called by the directors. 

Proceedings at General Meeting. 


49. 4 [Subject to the provisions of sub-section (2) of section 81 of the Indian Companies Act, 
1913, relating to special resolutions], fourteen days, notice at the least (exclusive of the day on which 
the notice is served or deemed to be served, but inclusive of the day for which notice is given) specifying 
the place, the day and hour of meeting, and, in case of special business, the general nature of that 
business, shall be given in manner hereinafter mentioned, or in such other manner, if any, as may 
be prescribed by the company in general meeting, to such persons as are, under 4 [the Indian Com- 
panies Act, 1913, or] the regulations of the company, entitled to receive such notices from the company ; 
but the “[the accidental omission to give notice to or the non-receipt of notice] by any member shall 
not invalidate the proceedings at any general meeting. 

50. All business shall be deemed special that is transacted at an extraordinary meeting, and 
all that is transacted at an ordinary meeting with the exception of sanctioning a dividend, the con- 
sideration of the amounts, balance-sheets and the ordinary’ report of the directors and auditors, the 
election of directors and other officers in the place of those retiring by rotation, and the fixing of the 
remuneration of the auditors. 

51. No business shall be transacted at any general meeting unless a quorum of members is 
present at the time when the meeting proceeds to business ; save as herein otherwise provided, “[two 
members in the case of a private company and five members in the case of any other company] 
personally present shall be a quorum. 

52. If within half an hour from the time appointed for the meeting a quorum is not present, 
the meeting, if called upon the requisition of members, shall be dissolved ; in any other case, it shall 


LEG-. BEE. 

1 These words were substituted for the 
words “special resolution” by sec. 122 of the 
Act XXII of 1936. 

2 OL (d) of regulation 44 was omitted and 
regulation 44-A was inserted by ibid. 

3 These words were substituted for the 
words “once in every year” by ibid . 

4 These words were inserted, ibid. 

5 These words were substituted for the 
words “non-receipt of the notice 95 by sec. 
122 of Act XXII of 1986. 


6 These words were substituted for the 
words “three members”, ibid. 


Art. 49: Essentials op valid meeting. 
— Tor a meeting to be a meeting of the 
company it must be a meeting convened 
strictly in accordance with the Article# of 
Association either by the directors or by 
the shareholders under requisition or by the 
direction of the Court to the liquidator in 
winding up proceedings. 52 0. 513csl925 
C. 817. 
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stand adjourned to the same day in the next week at the same time and place, and, if at the adjourned 
meeting a quorum is not present within half an hour from the time appointed for the meeting, the 
members present shall be a quorum. 

53. The chairman, if any, of the board of directors shall preside as chairman at every general 
meeting of the company. 

54. If there is no such chairman, ot if at any meeting he is not present within fifteen minutes 
after the time appointed for holding the meeting, or is unwilling to act as chairman, the members 
present shall choose some one of their number to be chairman. 

55. The chairman may, with the consent of any meeting at which a quorum is present (and 
sh all if so directed by the meeting), adjourn the meeting from time to time and from place to place, 
but no business shall be transacted at any adjourned meeting other than the business left unfinished 
at the meeting from which the adjournment took place. When a meeting is adjourned for ten days 
or more, notice of the adjourned meeting shall be given as in the case of an original meeting. Save 
as aforesaid, it shall not be necessary to give any notice of an adjournment or of the business to be 
transacted at an adjourned meeting. 

56. At any general meeting a resolution put to the vote of the meeting shall be decided on a 
show of hands, unless a poll is (before or on the declaration of the result of the show of hands) de- 
manded 1 [in accordance with the provisions of clause (c) of sub-section (1) of section 79 of the Indian 
Companies Act, 1913], and unless a poll is so demanded, a declaration by the chairman that a re- 
solution has, on a show of hands, been carried, or carried unanimously, or by a particular majority, 
or lost, and an entry to that effect in the book of the proceedings of the company shall be conclusive 
evidence of the fact, without proof of the number or proportion of the votes recorded in favour of or 
against, that resolution. 

57. If a poll is duly demanded, it shall be taken in such manner as the chairman directs, and 
the result of the poll shall be deemed to be the resolution of the meeting at which the poll was de- 
manded. 

58. In the case of an equality of voets, whether on a show of hands or on a poll, the chairman, 
of the meeting at which the show of hands takes place, or at which the poll is demanded, shall be 
entitled to a second or casting vote. 

59. A poll demanded on the election of a chairman or on a question of adjournment shall be 
taken forthwith, A poll demanded on any other question shall be taken at such time as the chairman 
of the meeting directs. 

Votes of Members. 

60. On a show of hands every member present in person shall have one vote. 2 [On a poll 
every member shall have one vote in respect of each share or each hundred rupees of stock held by 
him.] 


LEG' . REF » 

1 These words and figures were substituted 
for the words “by at least three members* * 
see. 39 of Aet II of 1938. 

2 These words were substituted for the 
words “On a poll every member shall have 
one vote for each share of which he is the 
holder* * by sec. 122 of Act XXII of 1936. 


Aet. 53: Member's eight to be heard. — 
At a meeting, a shareholder has a right to 
be beard on reasonable terms for a reason- 
able time. But. whether the denial of this 
right vitiate the resolution, depends upon 
the facts of each case. 26 Bom.L.R. 987 
=1925 B. 49. 

Amendments. — Any proper amendment 
moved by any member at a meeting, should 
be put to the meeting for consideration, and 
if the chairman rules out any such amend- 
ment, the resolution is liable to be set aside. 
But if an amendment is really a counter- 
proposal involving either adjournment of the 
consideration of the resolution or the rejec- 
tion of the resolution proposed before the 
meeting, or goes beyond the scope of the 
subject-matter of the resolution it should 
l>e ruled out- 26 Bom.L.R, 987=1925 B. 
49. An amendment may be rejected if it 
is contrary to the terms of the order of the 
Court, under which the meeting takes place. 
26 Bom.L.R. 907=1925 B. 105. 

Point of order, — A point of order assail- 
ing the competency of the meeting to con- 
sider a proposed resolution, which is long 


enough to form a speech against the resolu- 
tion, can be ruled out. .26 Bom.L.R. 887 
=1925 B. 49. A point of order objecting 
to the validity of votes tendered for the reso- 
lution should be handed over to the chair- 
man before he commences to take the poll, 
and it should also be directed to particular 
votes. 26 Bom.L.R, 987=1925 B. 49=90 
I.C. 580. 

Aet. 55: Chairman’s power of closing 
meeting. — The chairman empowered by the 
Articles of Association to adjourn a meet- 
ing has a discretion to adjourn with the 
consent of the meeting, but h© is not hound 
<o do so. 47 B. 915=25 Bom.L.R. I083=s 
SO I.C. 75. 

Bight of general meeting to adjourn. — 
In the absence of an express prohibition to 
the contrary, the law gives the right to 
every meeting to adjourn itself, provided 
the adjournment is for a bona fide purpose. 
55 M.L.J. 385=1928 M. 1215. 

Proxies, use of, in adjourned meeting.— 
An adjourued meeting is merely a con- 
tinuation of the meeting and old proxies 
may be made use of at the adjourned meet- 
ing also. 55 M.L.J. 358=1928 M. 1215. 

Art. 56. — The mere fact, that an amend- 
ment to a resolution was first lost on a show 
of hands but on demand for a poll before 
the result was declared it was withdrawn in 
view of another amendment, does not in- 
validate the original resolution. 26 Bom.L. 
R. 987=1925 B. 49. 



Sgh. I] The Indian Companies Aot (VII of 1913). 162*9 

61. In the case of joint-holders, the vote of the senior who tenders a vote, whether in person 
or by proxy, shall be accepted to the exclusion of the votes of the other joint-holders ; and for this 
purpose seniority shall be determined by the order in which the names stand in the register of members. 

62. A member of unsound mind, or in respect of whom an order has been made by any 
Court having jurisdiction in lunacy, may vote, whether on a show of hands or on a poll, by his com- 
mittee or other legal guardian, and any such committee or guardian may, on a poll, vote by proxy. 

63. No member shall be entitled to vote at any general meeting unless all calls or other sums 
presently payable by him in respect of shares in the company have been paid. 

64. On a poll votes may be given either personally or by proxy : Provided that no company 
shall vote by proxy as long as a resolution of its directors in accordance with the provisions of section 
80 of the Indian Companies Act, 1913, is in force. 

65. The instrument appointing a proxy shall be in writing under the hand of the appointer 
or of his attorney duly authorised in writing, or, if the appointer is a corporation either under the 
common seal, or under the hand of an officer or attorney so authorised. No person shall act as a proxy 
unless 1 [he is a nember of the company]. 

66. The instrument appointing a proxy and the power-of-attomey or other authority (if 
any), under which it is signed or a notarially certified copy of that power or authority, shall be de- 
posited at the registered office of the company not less than seventy-two hours before the time for 
holding the meeting at which the person named in the instrument proposes to vote, and in default the 
instrument of proxy shall not be treated as valid. 

67. An instrument appointing a proxy may be in the following form, or in any other form 
which the directors shall approve : — 

Company, Limited. 

“ I of in the district of being a member 

of the company. Limited, hereby appoint of as 

my proxy to vote for me and on my behalf at the [ordinary or extraordinary, as the case may be] 
general meeting of the company to be held on the day of and 

at any adjournment thereof. 1 * 

Signed this day of 

Directors. 

68. The numbers of the directors and the names of the first directors shall be determined in 
writing by a majority of the subscribers of the memorandum of association. 

69. The remuneration of the directors shall from time to time be determined by the company 
in general meeting. 

70. The qualification of a director shall be the holding of at least one share in the company, 
and it shall be his duty to comply with the provisions of section 85 of the Indian Companies Act, 1 913. 

Power and duties of Directors . 

71. The business of the company shall be managed by the directors, who may pay all expenses 
incurred in getting up and registering the company, and may exercise all such powers of the company 
as are not, by the Indian Companies Act, 1913, or any statutory modification thereof for the time being 
in force, or by these articles, required to be exercised by the company in general meeting, subject 
nevertheless to any regulation of these articles, to the provisions of the said Act, and to such regulations 
being not inconsistent with the aforesaid regulations or provisions, as may be prescribed by the 
company in general meeting ; but no regulation made by the company in general meeting shall 
invalidate any prior act of the directors which would have been valid if that regulation had not been 
made. 

7a. The directors may from time to time appoint one or more of their body to the office oj 
managing director or manager for such term, and at such remuneration (whether by way of salary, 
or commission or participation in profits, or partly in one way and partly in another) as they may 
think fit, and a director so appointed shall not, while holding that office, be subject to retirement by 
rotation, or taken into account in determining the rotation of retirement of directors, but his appoint- 
ment shall be subject to determination ipso facto if he ceases from any cause to be a director, or if the 
company in general meeting resolve that his tenure of the office of managing director or manager 
be determined. 

73. The amount for the time being remaining undischarged of moneys borrowed or raised 
by the directors for the purposes of the company (otherwise than by the issue of share capital) «hf>H 
not at any time exceed the issued share capital of the company without the sanction of the company 
in general meeting. 


LEG, BEE. 

1 These words were substituted for the 
words 1 1 either he is entitled on his own be- 
half to be present and voting at the meet- 
ing at which he acts as proxy, or he has been 
appointed to act at that meeting as proxy 
for a corporation” by sec. 122 of Act XXII 
of 1936. 


Art. 73: Construction and Scope. — 


Art. 73 limits the directors * authority to 
borrow. The requirement of the article 
is that the directors shall so restrict their 
borrowing that the amount for the tune being 
remaining undischarged shall not exceed the 
limit specified. The intention of the article 
is not satisfied by treating is as a direction 
that beyond the specified iunii further bor- 
rowings though not prohibited, are to be ex- 
pended in reduction of ensttng loane. Wkm? 
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74. The directors shall duly comply with the provisions of the Indian Companies Act, 1913, 
3 r any statutory modification thereof for the time being in force, and in particular with the provisions 
ji regard to the registration of the particulars of mortgages and charges affecting the property of 
dhe company or created by it, and to keeping a register of the directors, and to sending to the registrar, 
an annual list of members, and a summary of particulars relating thereto and notice of any con- 
solidation or increase of share capital, or conversion of shares into stock, and copies of special resolutions 
and a copy of the register of directors and notifications of any changes therein. 

75. The director shall cause minutes to be made in books provided for the purpose — 

(a) of all appointments of officers made by the directors ; 

(b) of the names of the directors at each meeting of the directors and of any committee of the 
directors ; 

(c) of all resolutions and proceedings at all meetings of the company, and, of the directors, 
and of committees of directors ; 

and ever}' director present at any meeting of directors or committee of directors shall sign his name 
in a book to be kept for that purpose. 

The seal . 

76. The seal of the company shall not be affixed to any instrument except by the authority 
of a resolution of the board of directors, and in the presence of at least two directors and of the secretary 
or such other person as the directors may appoint for the purpose ; and those two directors and 
secretary or other person as aforesaid shall sign every instrument to which the seal of the company 
is so affixed in their presence. 

Disqualifications of Directors. 

77. The officer of director shall be vacated if the director — 

(uj fails to obtain within the time specified in sub-section (1) of section *[85] of the 
Indian Companies Act, 1913, or at any time thereafter ceases to hold, the share qualification, if any, 
necessary for his appointment ; or] 

l l ( b ) is found to be of unsound mind by a Court of competent jurisdiction ; or] 

l [ (c) is adjudged insolvent ; or] 

fails to pay calls made on him in respect of shares held by him within six months 
from the date of such calls being made ; or] 

l [ {e) without the sanction of the company in general meeting accepts or holds any office 
of profit under the company other than that of a managing director or manager or a legal or technical 
adviser or a banker ; or] 

*[(/) absents himself from three consecutive meetings of the directors or from all meetings 
of the directors for a continuous period of three months, whichever is longer, without leave of absence 
from the board of directors ; or] 

l [ (5) accepts a loan from the company ; or] 


LEG. REF. 

1 These clauses were substituted for the 
original els. (a» to (d) by sec. 122 of Act 
XXII of 1936. 

2 This figure was substituted for the figure 
“84” by sec. 19 of Act H of 1938. 


however the loans, although in excess of the 
a sthority of the directors, are not ultra vires, 
tho money having been received by the com- 
pany and applied for its purposes, the Offi- 
cial liquidator of the company cannot, during 
the winding up proceedings, reduce the 
balance outstanding at the date of liquida- 
tion by disputing the liability of the com- 
pany to pay the whole sums advanced. I.L. 
R. (1938 1 Horn. 421=42 C.W.N. 733=46 
Hom.L.B. 1 109=1938 P.O. 159 (P.G.). 
Though the borrowings by the directors of 
a company may have at times exceeded the 
limits fixed by Art. 73, where the claim made 
by a creditor lending money is not in excess 
of the amount limited, the claim cannot be 
challenged on the ground that the incurring 
of the debt was ultra vires . The rule in Clay- 
ton \v caec has no application where the ques- 
tion is between moneys borrowed in tra vires 
ami moneys borrowed ultra vires. As soon 
aa the amount due comes to below the limit, 
the borrowing is authorised under Art. 78, 
and the presumption would be that the 
already repaid represented the 


moneys borrowed ultra vires which never be- 
came the property of the company, but re- 
mained the property of the lender. In a ease 
where the borrowing is ultra vires the direc- 
tors, and not ultra vires the company, the 
money can be recovered in an action for 
money had and received. 37 Bom.L.R. 978 
=1936 B. 62. 

Art. 75. — There is always a presumption 
in favour of the validity of the proceedings 
rather than in favour of their invalidity, if 
the fact which would go to invalidate the 
proceedings is not established beyond reason- 
able doubt. 26 BomX.B. 987=1925 B. 49. 
The minutes in the books are to be received, 
though not as conclusive, yet as prvtna fade 
evidence of resolutions and proceedings at 
general meetings and a chairman's declara- 
tion of a poll as evidenced by an entry in 
minutes will be presumed to be correct, and 
this presumption is rebuttable. But if the 
meeting be held under the orders of the 
Court under the chairmanship of an officer 
of the Court the presumption is absolute. 
2rt Bom.L.B. 907=1926 B. 106. 

Aet. 76: Irejwularity nr ajtixing seal. 
— Where a document is intended and re- 
quired to be under seal, a mere defect or 
irregularity in affixing the seal, does not 
make the document bad for all purposes. 
If the Court is satisfied that the parties in- 
tended and had power to create a charge by 
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l t (h) ] is concerned or participates in the profits of any contract with the company ; or 
l [ (i) ] is punished with imprisonment for a term exceeding six months : 

Provided, however, that no director shall vacate his office by reason of his being a member 
of any company which has entered into contracts with, or done any work for, the company of which 
he is a director, but a director shall not vote in respect of any suen contract or work, and if he does 
so vote, his vote shall not be counted. 

Rotation of Directors . 

78. At the first ordinary meeting of the company, the whole of the directors shall retire from 
office, and at the ordinary meeting in every subsequent year, one-third of the directors for the time 
being or, if their number is not three or a multiple of three, then the number nearest to one-third 
shall retire from office. 

79. The directors to retire in every year shall be those who have been longest in office since 
their last election, but as between persons who became directors on the same day those to retire shall 
(unless they otherwise agree among themselves) be determined by lot. 

80. A retiring director shMl be eligible fc$ re-election. 

81. The company at the general meeting at which a director retires in manner aforesaid 
may fill up the vacated office by electing a person thereto. 

82. If at any meeting at which an election of directors ought to take place, the places of the 
vacating directors are not filled up, the meeting shall stand adjourned till the same day in the next 
week at the same time and place, and, if at the adjourned meeting the places of the vacating directors 
are not filled up, the vacating directors or such of them as have not had their places filled up shall 
be deemed to have been re-elected at the adjourned meeting. 

83. ^[Subject to the provisions of sections 83-A and 83-B of the Indian Companies Act, 1913] 
the Company may from time to time in general meeting increase or reduce the number of directors, 
and may also determine in what rotation the increased or reduced number is to go out of office. 

84. Any casual vacancy occurring on the board of directors may be filled up by the directors 
but the person so chosen shall be subject to retirement at the same time as if he had become a director 
on the day on which the director in whose place he is appointed was last elected a director. 

85. The directors shall have power at any time, and from time to time, to appoint a person 
as an additional director who shall retire from office at the next following ordinary general meeting, 
but shall be eligible for election by the company at that meeting as an additional director. 

86. The Company may by extraordinary resolution remove any director before the expiration 
of his period of office, and may by an ordinary resolution appoint another person in his stead ; the 
person so appointed shall be subject to retirement at the same time as if he had become a director on 
the day on which the director in whose place he is appointed was last elected a director. 

Proceedings of Directors. 

87. The directors may meet together for the despatch of business, adjourn and otherwise 
regulate their meetings, as they think fit. Questions arising at any meeting shall be decided by a 
majority of votes. In case of an equality of votes, the chairman shall have a second or casting vote. 
A director may, and the secretary on the requisition of a director shall, at any time, summon a meeting 
of directors. 


UBG. REF. 

1 The original ds. (e) and (/) were re- 
let ter ed as ( h ) and (i) by sec. 122 of Act 
XXII of 1936. 

2 These words were inserted by sec. 122 of 
Act XXII of 1936. 


the document, it will give effect to the in- 
tention notwithstanding any mistake in or 
a failure of the attempt to effect it. 32, 
furher, the document was acted upon by the 
company, the obligation it embodies will be 
enforced. 67 0. 1101=34 O.W.N. 670= 
1930 C. 782. An agreement between a com- 
pany and a person as Txuvian of the company 
that the latter will advance all the necessary 
funds up fco a certain limit and in return 
will liave the sole right to collect all sums 
due on bills to the company and re-pay him- 
self the advances so made as also Ms remu- 
neration, is an instrument which if otherwise 
binding creates an equitable charge on the 
company's outstandings for the amount due 
to the person. Such an agreement need not 
be under the company’s seal. It is enough 
if it is in writing. Even if such agreement 
is required to be under seal by the Articles 
of Association, if it is fixed with the seal 
irregularly, the irregularity does not affect the 


binding character of the agreement. 67 C. 
1101=34 CJ.W.N. 570=1930 0. 782. 

Art. 87: Meeting must be duly assem- 
bled. — The mere accidental assembling of 
a majority of persons who axe directors of 
a company does not constitute a legal board, 
and the acts of the directors at a meeting 
irregularly called, as where notice of meet- 
ing is not given to some of the directors, is 
not binding on the company, unless ratified. 
A majority must have been duly assembled, 
and then a majority of those who are as- 
sembled can act for the whole. Bnt where 
there is a custom or by-law of the directors 
to hold meetings for the transaction of busi- 
ness at a certain time and place* special no- 
tice of such meetings is npt necessary in 
order to validate such business transacted 
thereat. So also, where a meeting is regular- 
ly assembled* but adjourns to a future time 
and place* special notice of adjourned meet- 
ing is not necessary, since the fact and re- 
cord of adjournment give such notice. 

Director cannot act by proxy. — A direc- 
tor cannot delegate the performance of Ms 
discretionary duties, which imply trust and 
confidence* to a proxy, bnt he must attend 
the meetings of the Board and act in person. 

Notice or meeting. — The tight of all the 
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88. The quorum necessary For the transaction of the business of the directors may be fixed 
by the directors, and unless so fixed shall (when the number of directors exceeds three) be three. 

89. The continuing directors may act notwithstanding any vacancy in their body, but, 
if and so long as their number is reduced below the number fixed by or pursuant to the regulations of 
the company as the necessary quorum of directors, the continuing directors may act for the purpose of 
increasing the number of directors to that number, or of summoning a general meeting of the company 
but for no other purpose. 

90. The directors may elect a chairman of their meetings and determine the period for which 
he is to hold office ; but if no such chairman is elected, or if at any meeting the chairman is not 
present within five minutes after the time appointed for holding the same, the directors present may 
choose one of their number to be chairman of the meeting* 

91. The directors may delegate any of their powers to committees consisting of such member 
or members of their body as they think fit ; any committee so 1 [formed] shall, in the exercise of the 
powers so delegated, conform to any regulations that may be imposed on them by the directors. 

92. A committee may elect a chairman of their meetings : if no such chairman is elected, or 
if at any meeting the chairman is not present withifi five minutes after the time appointed for holding 
the same, the members present may choose one of their number to be chairman of the meeting. 

93. A committee may meet and adjourn as tlicy think proper. Questions arising at any 
meeting shall be determined by a majority of votes of the members present, and in case of an equality 
of votes, the cliainnan shall have a second or casting vote. 

94. All acts done by any meeting of the directors or of a committee of directors, or by any 
person acting as a director, shall, notwithstanding that it be afterwords discovered that there was 
some defect in the appointment of any such directors or persons acting as aforesaid, or that they or 
any of them were disqualified, be as valid as if every such person had been duly appointed and was 
qualified to be a director. 

Dividends and Reserve, 

95. The company in general meeting may declare dividends, but no dividends shall exceed 
the amount recommended by the directors. 

96. The directors may from time to time pay to the members such interim dividends as 
appear to the directors to be justified by the profits of the company. 

97. No dividends shall be paid otherwise than out of profits a [of the year or any other un- 
distributed profits]. 

98. Subject to the rights of persons (if any) entitled to shares with special rights as to dividends 
all dividends shall be declared and paid according to the amounts paid on the shares, but if and so 
long as nothing is paid upon any of the shares in the company, dividends may be declared and paid 
according to the amounts of the shares. No amount paid on a share in advance of calls shall, while 
carrying interest, be treated for the purposes of this article as paid on the share. 

99. The directors may, before recommending any dividend, set aside out of the profits of the 
company such sums as they think proper as a reserve or reserves which shall, at the discretion of the 
directors, be applicable for meeting contingencies, or for equalizing dividends, or for any other purpose 


LEG. BEE. 

1 Thin word was substituted for ike word 
** found ’ 9 by Act X of 1914, Sch, I. 

2 These words were added by sec. 122 of 
Aet XXII of 1236. 


directors to notice is founded on the right 
of being present for the purpose of consulta- 
tion of which right a minority cannot be 
arbitrary deprived by the majority. But 
while all the members must be notified in 
order to validate the transactions had &t the 
meeting, it is not necessary that all should 
Ive present; hut it will be sufficient if a quo- 
rum assemble. It follows that proceedings 
at a meeting of the majority of directors, 
without notice to the other members, are 
void, although all those preBent voted in fa- 
vour of the action taken, and the result 
would have been the same had the other 
memlwB been present. It is not necessary 
that a notice convening a meeting of the 
directors should contain particulars as to 
the business which is to be done at the meet- 
ing. The meeting can take up any question 
it Hkes without previous notice so as to make 
it binding upon the whole committee- 54 M . 
L.J. 140=51 M. 68=1928 M. 372. 

Am. 88. — The rules of a company as to 
quorum for a meeting of the director! 


for enacting any business applies to the 
transaction of business by circulation where 
such transaction of business is allowed, but 
there is no restriction as to number. 20 L. 
W. 74; 51 C. 406=1924 C. 982=82 I.O. 
405. 

Art. 94.— Where a person who had ceased 
to be a director by efflux of time, entered 
into a contract as director on behalf of the 
company with a third party, and the share- 
holders agreed to ratify and carry out the 
same, it was held that the irregularity was 
cured by this article^ and that the company 
was estopped from contending that the con- 
tract was not binding on it because the 
director who had entered into the contract 
was not a duly appointed on e . 1935 B. 76 
=356 1.0. 196. 

Art. 95.— Until the dividend is declared, 
no shareholder has any right of suit in res- 
pect of it. Bond v. Barrow SoeTnotHe Steel 
To., (1902) 1 Ch. 353. After its declaration 
ir becomes a debt payable to the shareholder, 
and each shareholder becomes entitled to 
sue the company for the proportionate 
amount due to him. Be Severn , etc., By. 
Co., (1896) 1 Ch. 659. The company is not 
a trustee for the dividends held for the share- 
hoders. 47 M.L.J. 563=1924 M. 721=79 
1.0. 947, 
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to which the profits of the company may be properly applied, and pending such application may, 
at the like discretion, either be employed in the business of the company or be invested in such 
investments (other than shares of the company) as the directors may from time to time think lit. 

100. If several persons are registered as joint-holders of any share, any one of them may give 
effectual receipts for any dividend payable on the share. 

1 01 . Notice of any dividend that may have been declared shall be given in manner hereinafter 
mentioned to the persons entitled to share therein. 

tost. No dividend shall bear interest against the company. 

Accounts. 

103. The directors shall cause to be kept proper books of account with respect to — 

(a) all sums of money received and expended by the company and the matters in respect 
of which the receipts and expenditure take place : 

(b) all sales and purchases of goods by the company : 

(c) the assets and liabilities of the company.] 

1 [io 4. The books of account shall be kept at the registered office of the company or at such 
other place as the directors shall think fit and shall be open to inspection by the directors during 
business hours.] 

105. The directors shall from time to time determine whether and to what extent and at 
what times and places and under what condiitons or regulations the accounts and books of the com- 
pany or any of them shall be open to the inspection of members not being directors, and no member 
'(not being a director) shall have any right of inspecting any account or book or document of the 
company except as conferred by law or authorised by the directors or by the company in general 
meeting. 

1 [io6. The directors shall as required by sections 131 and 13 1 A of the Indian Companies 
Act, 1913, cause to be prepared and to be laid before the company in general meeting such profit 
and loss accounts, 2 [income and expenditure accounts], balance-sheets, and* reports as are referred to 
in those sections.] 

107. The profit and loss account shall 3 [in addition to the matters referred to in sub- 
section (3) of section 1 3a of the Indian Componies Act, 1913] show, arranged under the most 
convenient heads, the amount of gross income, ‘[diminished in the case of a banking company by 
the amount of any provision made to the satisfaction of the auditors for bad and doubtful debtsj 
distinguishing the several sources from which it has been derived, and the amount of gross expen- 
diture distinguishing the expenses of the establishment, salaries and other like matters. Every 
item of expenditure fairly chargeable against the year’s income shall be brought into account, so 
that a just balance of profit and loss may be laid before the meeting, and, in cases where any item 
of expenditure which may in fairness be distributed over several years has been incurred in any one 
year, the whole amount of such item shall be stated, with the addition of the reasons why only a 
portion of such expenditure is charged against the income of the year. 

108. A balance-sheet shall be made out in every year and laid before the company in general 
meeting made up to a date not more than six months before such meeting. The balance sheet sfigll be 
accompanied by a report of the directors as to the state of the company’s affairs, and the amount which 
they recommend to be paid by way of dividend, and the amount (if any) which they propose to carry 
to a reserve fund. 

109. A copy of the balance-sheet and report shall, “[fourteen] days previously to the meeting, 
be sent to the persons entitled to receive notices of general meetings in the manner in which notices 
are to be given hereunder. 

1 10. The directors shall in all respects comply with the provisions of sections 130 to 135 of the 
Indian Companies Act, 1913, or any statutory modification thereof for the time being in force. 

Audit. 

in. Auditors shall be appointed and their duties regulated in accordance with sections 144 
. and 145 of the Indian Companies Act, 1913, or any statutory modification thereof for the time being 
in force. 

Notices. 

1 12. (1) A notice may be given by the company to any member either personally or by 
sending it by post to him to his registered address or (if he has no registered address in British India) 
to the address if any, within British India supplied by him to the company for the giving of notices 
to him. 

(2) Where a notice is sent by post, service of the notice shall be deemed to be eff ecte d by 
properly addressing, prepaying and posting a letter containing the notice and, unless the contrary 
is proved, to have been effected at the time at which the letter would be delivered in the o rdinar y 
course of post. 

1 1 3. If a member has no registered address in British India, and has not supplied to the com** ' 
pany an address within British India for the giving of notices to him, a notice addressed to him and 
advertised in a newspaper circulating in the neighbourhood of the registered office of the company 
shall be deemed to be duly given to him on the day on which the advertisement appears. 


LEG. BEE. 

1 This regulation was substituted by sec. 
122 , Act- XXTI of 1936. 

2 Tliese words Were inserted by sec . 19 of 
Act II of 1938. 

C.G.M . — 205 


3 These words were inserted by sec. 122 of 
Act XXII of 1936. 

4 Inserted -by Act X&X of 1948. 

•5 This word was substituted for the word 
* * seven’ * by sec. 19 of Act II of 1938* 
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1 14.. A notice may be given by the company to the joint-holders of a share by giving the 
notice to the joint-holder named first in the register in respect of the share. 

1 15. A notice may be given by the company to the persons entitled to a share in consequence 
of the death or insolvency of a member by sending it through the post in a prepaid letter addressed 
to them by name, or by the title of representatives of the deceased, or assignee of the insolvent or by 
any like description, at the address (if any) in British India supplied for the purpose by the persons 
claiming to be so entitled, or (until such an address has been so supplied) by giving the notice in any 
manner in which the same might have been given if the death or insolvency had not occurred. 

1 16. Notice of every general meeting shall be given in some manner hereinbefore authorised 

to (a) every member of the company (including bearers of share-warrants) except those members 
who (having no registered address within British India) have not supplied to the company an address 
within British India for the giving of notices to them, and also to ( 6 ) every person entitled to a share in 
consequence of the death or insolvency of a member, who but for his death or insolvency would be 
entitled to receive, notice of the meeting. 1* * * * 

TABLE B. 

(See sections 249 and 262). 

Table of Fees to be paid to the Registrar. 

I . — By a company having a share Capital . 

Rs. a. p* 


I, For registration of a company whose nominal share capital does not exceed Rs. 20,000 
a fee of 

а. For registration of a company whose nominal share capital exceeds Rs. 20,000, the 

above fee of forty rupees, with the following additional fees regulated according to 
the amount of nominal capital (that is to say) — 

For every 10,000 rupees of nominal share capital, or part of 10,000 rupees, 
after the first 20,000 rupees up to 50,000 rupees 
For every 10,000 rupees of nominal share capital or part of 10,000 rupees, after 
the first 50,000 rupees up to 10, 00,000 rupees 
For every 10,000 rupees of nominal share capital, or part of 10,000 rupees* 
after the first 10,00,000 rupees 

3. For registration of any increase of share capital made after the first registration of the 

company the same fees per 10,000 rupees or part of 10,000 rupees, as would 
have been payable if such increased share capital had formed part of the original 
share capita! at the time of registration : 

Provided that no company shall be liable to pay in respect of nominal share capital on 
registration, or afterwards, any greater amount of fees than 1,000 rupees tafcW 
into account, in the case of fees payable on an increase of share capital after regis- 
• tration, the fees paid on registration. 

4. For registration of any existing company, except such companies as are by this Act 

exempted from payment of fees in respect of registration under this Act, the ssmv- 
fee as is charged for registering a new company. 

5. For filing any document by this Act required or authorised to be filed, other thsm 

the memorandum or the abstract required to be filed with the registrar by a 
receiver or the statement required to be filed with the registrar by the liquidator 
in a winding up 

б. For making a record of any fact by this Act authorised or required to be recorded by 

the registrar, a fee of . . . . . . . . / 


z. 


3. 

3 * 

4 * 

5 * 


II .— By a company not having a share capital . 

For registration of a company whose number of members, as stated in the articles 
of association, does not exceed 20 . . 

For registration of a company whose number of members, as stated in the articles 
of association, exceeds 20, but does not exceed 100 

For registration of a company whose number of members, as stated in the articles of 
association, exceeds, 100, but is not stated to be unlimited, the above 
fee of Rs. 100 with an additional Rs. 5 for every 50 members, or less number 
than 50 members, after the first 100 

For registration of a company in which the number of members is stated in the 
articles of association to be unlimited, a fee of . . 

Fbr registration of any ina-ease on the number of members made after the resistrkl 
tion of the company, the same fees as would have been payable *fm respect of 

tad I?* * tated “ ** artides of at 


40 o o 


20 o a 
500 
100 


50a 

500 

40 o o 
100 o o 


400 o o 




LEU. REF. 

1 The words “No other persons shall be 
eatitled to receive notices of general meet- 
iags” were omitted by sec. 19 of Act EC of 


- lJUosc words were inserted by Notifica- 
tion 3 So. 1-D, dated 3 rd November, 1917 , see 
Gazette of India, 1917 , Pt I, p. 1787 . 

3 The figure “ 5 ” was omittorl, ib%& 
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Rs. A. P- 

Provided that no one company shall be liable to pay on the whole a greater fee than 
Rs. 400 in respect of its number of members, taking into account the fee paid ca 
the first registration of the company. 

6. For registration of any existing company except such companies as are by this Act 

exempted from payment of fees in respect of registration under this Act the same 
fee as is charged for registering a new company. 

7. For filing any document by this Act required or authorised to be filed, other than 

the memorandum or the abstract required to be filed with the registrar by a 
receiver or the statement required to be filed with the registrar by the liquidator 
in a winding up . . . . . . . . 500 

8. For making a record of any feet by this Act authorised or required to be recorded by 

the registrar a fee of.. .. .. .. .. 500 

*[THE SECOND SCHEDULE. 

(See sections 98 and 154). 

FORM I. 

The Indian Companies Act, 1913. 

STATEMENT IN LIEU OF PROSPECTUS 
filed by 

Limited. 

pursuant to section 98 of the Indian Companies Act, 1913. 

Presented for filing by 


The nominal share capital of the company. [ Rs.. .... 

a? 

Divided into .. •• .. .. 

Shares of Rs. .... each, 

j) Rs. ... . each. 

„ Rs each. 

Amount (if any) of above capital which consists of 

redeemable preference shares .. .. (Shares of Rs each. 

The date on or before which those shares are, or are | 
liable, to be redeemed. 


Names? descriptions and addresses of directors or pro- | 
posed directors and managers or proposed managers | 
and any provision in the articles, or in any contract 
as to appointment of and remuneration payable to I 
directors or managers. | 

i 

1 

If the share capital of the comapnv is divided into 
different classes of shares, the right of voting at 
meetings of the company conferred by, and the 
rights in respect of capital and dividends attached to, 
the several classes of shares respectively. 


Number and amount of shares and debentures agreed | 
to be issued as fully or partly paid up otherwise 
than in cash. 

1. shares of Rs fully paid. 

2. shares » upon which Rs. ... per 

share credited as paid. 

3. Debenture Rs 

4. Consideration. 

Names and addresses of vendors of property pur- 
chased or acquired, or proposed to be purchased 
or acquired by the company. 

Amount (in cash, shares or debentures) payable to 
each separate vendor. 


Amount (if any) paid or payable (in cash or shares 
or debentures) for any such property specifying 
amount (if any) paid or payable for goodwill. 

Total purchase price Rs 

Cash . . . Rs 

Shares. . . . Rs 

Debentures . . Rs 

Goodwill Rs 

Amount (if any) paid or payable as commission for 
subscribing or agreeing to subscribe or procuring or 
agreeing to procure subscriptions for any shares or 
debentures in the company ; or, 

Rate of the commission 

Amount paid. 

Amount payable. 

Rate per cent. 


LEG. REF. of Act XXII of 1936. 

1 This schedule was substituted by sec. 123 
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The number shares, if any, which persons have 

agreed for %jo«vimission to subscribe absolutely. 

| 

Estimated amount of preliminary expenses. | Rs 

Amount paid*or intended to be paid to any promoter. 
Consideration for the payment. 

Name of promoter 

Amount Rs 

Consideration : — 

Dates of, and parties to every material contract (except 
contracts entered into in the ordinary course of the 
business intended to be carried on by the company 
* or contracts^other than contracts appointing or fixing 
the remuneration of a managing director or manag- 
ing agent, entered into more than two years before 
the delivery of this statement.) 


Time and place at which the contracts or copies thereof 
may be inspected. 


Names and addresses of the auditors of the company 
(if any). 


Full particulars of the nature and extent of the interest 
of every director in the promotion of or in the pro- 
perty proposed to be acquired by the company, or, 
where, the interest of such a director consists in being 
a partner in a firm, the nature and extent of the 
interest of the firm, with a statement of all sums 
paid or agreed to be paid to him or to the firm in 
cash or shares, or otherwise, by any person either 
to induce hm to become, or to qualify him as, a 
director, or otherwise for sendees rendered by him 
or by the firm in connection with the promotion 
or formation of the company. 

! 

If it s proposed to acquire any business, the amount, 
as certified by the persons by whom the x faccounts] 
of the business have been audited, of the net profits 
of the business in respect of each off the three financial 
years immediately preceding the date of this state- 
ment provided that in the case of a business which 
-has been carried on for less than three years and the 
amounts of which have only been made up in respect 
of two years or one year the above requirement shall 
have effect as if references to two years or one year 
as the case may be, were substituted for references 
to three years, and in any such case the statement 
shall say how long the business to be acquired has 
been carried on. 


(Signaturea thp Penang above-named as Directors 

or Dronosed Directors or of their aorents anthnriv^ 

in writing.) 

Date. 

FORM II 
The Indian Companiei 
STATEMENT IN LIEU 0 
filed by 

Pursuant to sub-section (1) of section 154 of the 1 
Presented for filing by 


5 Act, 1913. 

F PROSPECTUS 

> . . * Limited, 

.udian Companies Act, 1913. 

The nominal share capital of the company. J 

Rs. 

Div ded into 

Shares ofRs each. 

Shares of Rs each. 

Shares of Rs each. 

a This word waa substituted for the word amoun ts } by see. 20 of Act II of 1938 . 
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Amount (if any) of above capital which consists of 
redeemable preference shares. 

The date on or before which these shares are or are 
liable, to be redeemed. 

Shares of Ks each. 

Names, descriptions and addresses of Directors or pro- 
posed Directors and Managers or proposed Managers 
and any provision in the Articles, or in any contract 
as to appointment of and remuneration payable to 
T tractors or Managers. 


If the )hare capital ci the Company is divided into 
different classes of shares, the right of voting at 
meetings of the Company conferred by and the 
rights in respect of capital and dividends attached 
to, the several classes of shares respectively. 


Number and amount of shares and debenture 1 ; issued 
within the two years preceding the date of this state- 
ment as fully or partly paid up otherwise than lor 
cash or agreed to be so issued at the date of this 
statement. 

1 . Shares of Rs fully paid. 

•3. Shares upon which Rs per share 

credited as paid. 

3. Debenture Rs. 

4. Consideration. 

Names and addresses of vendors of property ( I ) pur- | 
chased or acquired bv the Company within the two 
years preceding the date of this Statement or ( 2 ) 
agreed or proposed to be purchased or acquired by 
the Company. 1 


Amount (in cash, shares or debentures } payable to 1 
each separate vendor. | 

Amount (if any.) paid or payable (in cash or shares or 
debentures') for any such property specifying amount 
(if any) paid or payable for good will. 

Total purchase price Rs 

Cash . . . Rs 

Shares . . Rs 

Debentures . Rs 

Goodwill . . Rs 

Amount (if any) paid or payable as commission for 
subscribing or agreeing to subscribe or procuring or 
agreeing to procure subscriptions for any shares or 
debentures in the Company ; or rate of the Com- 
mission- « 

Amount paid, 

| Amount payable. 

i 

Rate per cent. 

The number of shares, if any, which persons have 
agreed for a commission to subscribe absolutely. 


Unless more than two years have elapsed since the 
date on which the Company was entitled to com- 
mence business : — 

Estimated amount of preliminary expenses. 

Amount paid or intended to be paid to any promoter. 

Consideration for the payment. 

Rs. 

Name of promoter. 

Amount Rs. 

Consideration. 

Dates of, and parties to every material contract (except 
contracts entered into in the ordinary course of the 
business intended to be carried on by the Gompany 
or contracts, other than contracts appointing or fixing 
the remuneration of a Managing Director or Manag- 
ing Agent, entered into more than two years before 
the delivery of this statement. 


Times and place at which the contracts or copies 
thereof may be inspected. 

1 

1 

Names and addresses of the auditors of the Company. | 

Full particulars of the nature and extent of the interest i 
of every Director in the promotion of or in the pro- 
perty purchased or acquired by the Company within 
the two years preceding the date of this statement or 
proposed to be acquired by the Company or where 
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the interest of such a Director consists in being a 
partner in a firm, the nature and extent of the interest 
of the firm, -with a statement of all sums paid or agreed 
to be paid to him or to the firm in cosh or shares, or 
otherwise, by any person either to induce him to be- 
come, or to qualify him as, a Director, or otherwise 
for services rendered by him or by the firm in con- 
nection with the promotion or the formation of the 
Company- i 


tf it is proposed to acquire any business, the amount, 
as certified by the persons by whom the accounts of 
the business have been audited, of the net profits of 
the business in respect of each of the three financial 
years immediately preceding the date of this state- 
ment provided that in the case of a business which 
has been carried on for less than three years and the 
accounts of which have only been made up in respect 
of two years or one year the above requirements shall 
have effect as if references to two years or one year, 
as the case may be, were substituted for references 
to three years, and in any such case the statement 
shall say how long the business to be acquired has 
been carried on. 

(Signatures of the persons above named as Directors 
or proposed Directors or of their agents authorised 
in witing.) 


Dated the day of 


THE THIRD SCHEDULE. 

FORM A. 

{See sections 6 and 15X.) 

Memorandum of .Association of a Company Limited by Shares. 

1st . — The name of the company is “ The Eastern Steam Packet Company, Limited.” 

a nd. — The registered office of the company will be situate in the province of Bombay. 

3 rdu — The objects for which the company is established are “ the conveyance of passengers., 
and goods in ships or boats between such places as the company may from time to time determine^ 
and the doing all such other things as are incidental or conducive to the attainment of the above 
object.” 

jfh * — The liability of the members is limited. 

5J h . — The share capital of the company is two hundred thousand rupees, divided into one 
thousand shares of two hundred rupees each. 

We, the several persons w hose names and addresses are subscribed, are desirous of being 
formed into a company in pursuance of this memorandum of association, and we respectively agree 
to take the number of shares in the capital of the company set opposite our respective names. 


Names, addresses and descriptions of subscribers. 


Number of shares taken by each 
Subscriber. 


X. 

A3, of 

9 

merchant 



200 

a. 

CTD. ,, 





25 

3* 

E.F. „ 

9 

» 



30 

4* 

G.H. „ 

9 

99 



40 

i* 

1 J' »> 

K.L. „ 

9 

9 

n 

?* 



15 

5 

7* 

M.N. „ 

» 

» •• * • 

Total Shares taken. 


10 

3*5 


Dated the 

Witness to the above signatures* 


day of 


19 

X. Y., of 
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FORM B. 

(See sections 7 and 131.) 

Memorandum and Articles op Association op a Company Limited by Guarantee, and not 

having a Share Capital. 


Memorandum of Association . 

1st . — The name of the company is “ The Mutual Calcutta Marine Association, Limited.” 

2nd . — The registered office of the company will be situate in Calcutta. 

3 rd. — The objects for which the company is established are “ the mutual insurance of ships* 
belonging to members of the company, and the doing all such other things as are incidental or con- 
ducive to the attainment of the above object.” 

4 ih . — The liability of the members is limited. 

5 th . — Every member of the company undertakes to contribute to the assets of the company 
in the event of its being wound up while he is a member, or within one year afterwards, for pay- 
ment of the debts and liabilities of the company contracted before he ceases to be a member, and 
the costs, charges and expenses of winding up and for the adjustment of the rights of the contributories 
among themselves, such amount as may be required not exceeding one hundred rupees. 

We, the several persons whose names and addresses are subscribed, are desirous of being 
formed into a company, in pursuance of this memorandum of association. 

Names, Addresses and Descriptions of Subscribers . 

1. A. B. of 


“2. 

“■ o 



G. D. of 
E. F. of 
G. H. of 


I. J. of 
K. L. of 


" 7. M. N. of 

Dated the day of 

Witness to the above signatures. 

X. Y. of 

Articles op Association to accompany preceding Memorandum of Association. 


Number of Members. 

1 . The company for the purpose of registration is declared to consist of five hundred members, 

2. The directors hereinafter mentioned may, whenever the business or the association requires 
it, register an increase of members. 

Definition of Members . 

3. Every person shall be deemed to have agreed to become a member of the company who 
insures any ship or share in a ship in pursuance of the regulations hereinafter contained. 

General Meetings. 

4. The first general meeting shall be held at such time (net being less than one month nor 
more than three months after the incorporation of the company, and at such place, as the directors 
may determine. 

5. A general meeting shall be held once in every year at such time (not being more than 
fifteen months after the holding of the last preceding general meeting; and place as may be prescribed 
by the company in general meeting, or, in default, at such time in the month following that in which 
the anniversary of the company’s incorporation occurs, and at such place, as the directors 
appoint. In default of a general meeting being so held, a general meeting shall be held in the month 
next following, and may be called by any two members in the same manner as nearly as possible as 
that in which meetings are to be called by the Directors. 

6. The above-mentioned general meetings shall be called ordinary meetings ; all other 
general meetings shall be called extraordinary. 

7. The directors may, whenever they think fit, and shall, on a reuqisition made in wri ting 
by any five or more members, call an extraordinary general meeting. 

8. Any requisition made by the members must state the object of the meeting proposed to be 
called, and must be signed by the requisitionists and deposited at the registered office of the company. 

9. On receipt of the requisition the directors shall forthwith proceed to call a general meeting t 
if they do not proceed to cause a meeting to be held within twenty-one days from the date oftfee 
-requisition being so deposited, the requisitionists or any other five members may themselves call a 
meeting. 

Proceedings at General Meetings . 

10. Fourteen days 9 notice at the least, specifying the place, the day and the hour of meeting, 
and in case of special business the general nature of the business, shall be given to the members in 
manner hereinafter mentioned or in such other manner (if any) as may be prescribed by the company 
in general meeting ; but the non-receipt of such a notice by any member shall not invalidate the 
proceedings at any general meeting. 

11. All business shall be deemed special that is transacted at an extraordinary meeting, and 
all that is transacted at an ordinary meeting, with the exception of the consideration of the accounts, 
balance-sheets and the ordinary report of the directors and auditors, the election of directors md 
'Other officers in the place of those retiring by rotation, and the fixing of remuneration of the auditors. 


FOKM &.—See 49 C.W.N. 502- 
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12. No business shall be transacted at any meeting except the declaration of a dividend, 
unless a quorum of members is present at the commencement of the business. The quorum shall 
be ascertained as follows (that is to say) : — if the members of the company at the time of the meeting 
do not exceed ten in number, the quorum shall In* five if thov exceed ten, there shall be added to the 
above quorum one for every five additional members with this limitation, that no quorum shall in 
any case exceed ten. 

13. If within one hour from the time appointed for the meeting a quorum of members is 
not present, the meeting, if called on the requisition of the members, shall be dissolved ; in any 
other case it shall stand adjourned to the same day in the following week at the same time and place ; 
and if at such adjourned meeting a quorum of m»*ml>ers is not present, it shall be adjourned sine die. 

14. The chairman (if any ) of the directors shall preside as chairman at every general meeting 
of the company. 

15. If there is no such chairman, or if at any meeting he is not present at the time of holding 
the same, the members present shall choose some one of their number to be chairman of that meeting. 

16. The chairman may, with the rons**nt of the meeting adjourn the meeting from time 
to time and from place to plac<* but no business shall be tranaeted at any adjourned meeting other 
than the business left unfinished at the meeting from which the adjournment took place. 

17. At any general meeting, unless a poll is demanded by at least three members, a decla- 
ration by the chairman that a resdution has been carried, and an entry to that effect in the book 
of proceedings of the company, shall be conclusive evidence of the fact without proof ot the number 
or proportion of the votes recorded in favour of or against the resolution. 

1 8. If a poll is demanded in manner aforesaid, the same shall be taken in such manner as 
the chairman directs, and the result of the poll shall be deemed to be the resolution of the meeting 
at which the poll was demanded. 

Votes of Members. 

19. Every member shall have one vote and no more. 

20. If any member is a lunatic or idiot, he may vote by his committee or other legal guardian* 

a 1. No member shall he entitled to vote at any meeting unless all moneys due from him 

to the company have been paid. 

22. On a poll votes may be given either personally or by proxy : Provided that no company 
shall vote by proxy as long as a resolution of its directors in accordance with the provisions of section 80 
of the Indian Companies Act , 1913, is in force. A proxy shall be appointed in writing under the 
hand of the appointer, or if such appointer is a corporation, under its common seal. 

23. ( 1 ) No person shall act as a proxy unless he is a member, or unless he is appointed to act 
at the meeting as proxy for a corporation. 

12? The instrument appointing him shall be deposited *at the registered office of the company 
not less tlian furty-eight hours before the time of holding the meeting at which he proposes to vote. 

24. Any instrument appointing a proxy shall be in the following form : — 

Company, Limited. 

I> 1 of , being a Member of the Company, 

Limited, hereby appoint of as my proxy, to vote 

ior me and on my behalf at the [ordinary or extraordinary, as the case may be ] general meeting of 
the company to be held on the day of and at any adjournment 

thereof. 

Signed this day of 

Directors. 

25. The number of the directors and the names of the first directors shall be determined by 
the subscribers of the memorandum of association. 

lentil directors are appointed, the subscribers of the memorandum of association, 
for all the purposes of the Indian Companies Act, 1913, be deemed to be directors. 

Powers of Directors . 

27. The business of the company shall be managed by the directors, who may exercise 

*“jh powers of the company as are not by the Indian Companies Act, 1913, or by any statutory 
modification thereof for the time being in force, or by these articles, required to be exercised by the 
company in general meeting ; but no regulation made by the company in general meeting 
invalidate any prior act of the directors which would have been valid if that regulation had not been 
made. 0 

Elections of Directors. 

a 3 . The directors shall be elected annually by the company* in general me etin g . 

Business of Compart 7. 

(Here insert rules as to mode in which business oj insurance is to be conducted .) 

•Audit* 

29, Auditors shall be appointed and their duties regulated in accordance (Jwith sections 144 
mad 145 of the Indian Companies Act, 1913, or any statutory modification thereof for the time bein 
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m force, and for this purpose the said sections 
substituted for M shareholders,” and as if first 
meeting.” 


shall have effect as if the word ** members ” were 
general meeting ” were substituted for “ statutory 


Notices. 

. _ 3°- A notice may be given by the company to any member either personally or by sending 

it by post to him to his registered address. 

,3 X * ^ Where a notice is sent by post, service of the notice shall be deemed to be effected bv 
property addressing, repaying and posting a letter containing the notice and, unless the contrary 
is proved, to have been effected at the time at which the letter would be delivered in the ordinary 
course of post. 7 


Names, Addresses and Descriptions of Subscriber*. 

“ i. A. B. of 


Dated the 

Witness to the above signatures. 
X. Y., of 


“ fi. C. D. of 


ts 

it 


V, 

C( 


3- 

4* 


5- 

6 . 


E. F. of 
G. H. of 
I. J. of 
K. L. of 
M. N. of 


day of 


! D 


FORM G- 

[See Sections 7 and 151.) 

Memorandum and Articles of Association of a Company Limited by Guarantee, and having 

a Share Capital. 

Memorandum of Association. 

1 si . — The name of the company is “ The Snowy Range Hotel Company, Lim ited.” 

2 nd . — The registered office of the company will be situate in the province of Bengal. 

3 r d* — The objects for which the company is established are “ the facilitating "travelling in the 
Snowy Range, by providing hotels and conveyances by seal and by land for the accommodation 
of travellers and the doing all such other things as are incidental or conducive to the attainment of 
the above object.” 

4 th . — The liability of the members is limited. 

5 *k ' — Every member of the company undertakes to contribute to the asse s of the company 
in the event of its being wound up while he is a member, or within one year afterwards, for payment 
of the debts and liabilities of the company, contracted before he ceases to be a member, and the 
costs, charges and expenses of winding up the same and for the adjustment of the rights of the contri- 
butories amongst themselves, such amount as may be required, not exceeding fifty rupees. 

6 th .‘ — The share capital of the company shall consist of five hundred thousand rupees, divided 
into five thousand shares of one hundred rupees each. 

We, the several persons whose names and addresses are subscribed, are desirous of being 
formed into a company, in pupuance of this memorandum of association, and we respectively agree- 
to take the number of shares in the capital of the company set opposite our respective names. 


Names, addresses and descriptions of subscribers. 


Number of shares taken by 
each subscriber. 


1. A. B. of 




2. C. D. of . . 




3. E. F. of 




4- G. H. of . . 




5. I.J. of .. 




6. K. L. of 




7- M. N. of . . 





Total shares taken 


Dated the 

Witness to the above signatures. 
X Y., of 
C.CLM. — 206 


200 

25 

30 

40 

*5 

5 

10 

325 


day cf 


19 - 
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Arttices qf Association to accompcn f preceding Memorandum of Association. 

t. The share capital of the company is five hundred thousand rupees, divided into five 
thousand shares of one hundred rupees each. 

a. The directors may, with the sanction of the company in general meeting, reduce the amount 
of shares in the company. 

3. The directors may, with the sanction of the company in general meeting, cancel any 
shares belonging to the company. 

4. All the articles of Table A of the Indian Companies Act, 1913, shall be deemed to be 
incorporated with these articles and to apply to the company. 


Same*, Addresses and Descriptions of Subscribers . 


Dated die 

Witness to the above signature?. 
X. Y., of 


“ 1. 

a. 
" 3 * 
4 - 

“ r>. 
“ 6 . 


A. B. of 
C. D. of 
E. F. of 
G. H. of 
I. J. of 
K. L. of 
M. N\ of 
deg of 


, merchant. 


19 


FORM D. 

(See Sections 8 and 151.} 

Memorandum and Articles of Association of an unlimited Company having a share Capital. 

Memorandum of Association. 

1st . — The name of the company is “ The Patent Stereotype Company.” 

2 nd . — The registered office of the company will be situtate in the province of Bombay. 

3rd. — The objects for which the company is established are “ the working of a patent method 
of founding and casting stereotype plates of which method P. Q., of Bombay, is the sold patentee.” 

W e, the several persons whose names are subscribed, are desirous of being formed into a 
company in pursuance of this memorandum of association, and we respectively agree to take the 
number of shares in the capital of the company set opposite our respective names. 


Names, addresses and descriptions of subscribers. 


Number of shares taken by 
each subscriber. 


A. B. of 
a D. of 
E. F. of 
G. H. of 
I- J. of 
K. L. of 
M. N. of 


Total, Shares taken . . 


3 

2 

1 

2 
2 
X 
X 

X2 


Dated the 

Witness to the above signatures. 
X. Y., of 


day of 


19 


Articles of Association to accompany the preceding Memorandum of Association. 

x. The share capital of the company is twenty thousand rupees, divided into twenty shares 
of one tho usan d rupees each. 

AB the articles of Table A of the Indian Companies Act, 1913, shall be deemed to be incor- 
porated with these articles and to apply to the company. 
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Dated the 

Witness to the above signatures. 
X. Y., of 


cc 

u 

M 

« 

(C 

<c 

u 


1. 

2 . 

3* 

4- 

5- 

6. 

7- 


A. B. of 
C. D. of 
E. F. of 
G. H. of 


I. J. of 
K. L. of 
M. N. of 


dny of 


, merchant. 


19 


FORM E. 

AS REQUIRED BY PART II OF THE ACT. 

(See Section 32.) 

Summary of Share Capital and Shares of the 
to the day of 19 

ordinary general meeting in 19 .) 

Nominal share capital Rs. " divided into 1 'j shares of 

y shares of 

Total number of shares taken up 1 to the J day of 19 

which number must agree with the total shown, in the list as held by existing 
members. 


Company, Limited, made up 
(being the day of the first 


Rs. 

Rs. 


each. 


j 


Number of shares issued subject to payment wholly in cash 

Number of shares issued as fully paid up otherwise than in cash „ . , 

Number of shares issued as partly paid up to the extent of per share 1 

otherwise than in cash j 

*There has been called up on each — of shares . . Rs. 

There has been called up on each — of shares . . Rs. 

There has been called up on feach — on shares . . Rs. 

®Total amount of calls received, including payments on application and allot- ) 
ment . .. j Rs. 

Total amount (if any) agreed to be considered as paid on shares which have 1 
been issued as fully paid up otherwise than in cash. ~ J Rs. 

Total amount (if any) agreed to be considered as paid on shares which have ) 
been issued as partly paid up to the extent of per share M J Rs. 

Total amount of calls unpaid • • Rs. 

Total amount (if any) of sums paid by way of commission in respect of shares or 1 
debentures or allowed by way of discount since date of last summary . . j Rs. 

Total amount (if any) paid on ^shares forfeited — Rs. 

Total amount of shares and stock for which share-warrants are outstanding ^ Rs. 

Total amount of share-warrant issued and surrendered respectively since } 
date of last summary. . . J Rs. 

Number of shares or amount of stock comprised in each share-warrant — Rs. 

Total amount of debt due from the company in respect of all mortgages and m \ 

charges which are required to be registered with the registrar under this V 
Act . . J Rs. 


LEG. REF. 

1 When there are shares of different hinis 
or amounts (e.g*, Preference and Ordinary 
of Rs. 200 or Rs. 100) state 1 ie numbers and 

t nominal values separately. 

2 Where various amounts have been called 
or there are shares of different kinds, state 
them separately. 

3 Include wlxat 'has been received on for- 
feited as well as on existing shares. 

4 State the aggregate number of shares 
forfeited. 


Sec. 32 ( 2 ) axd Form E. — The Compa- 
nies Act sanctions forfeiture of shares gene- 
rally, that is to say, forfeiture as a means to 
got rid of a member who is in default either 
in payment of calls or in observing or per- 
forming other rules and regulations of the 
company. Sec 32 (2) (g) and Form E of 
Sch. Ill recognise forfeiture generally and 
not for non-payment of calls only, 49 C.W* 
N. G92. 
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l.isi of Persons holding shares in the Company, Limited, on the day of 

i‘l , and of persons who have held shares therein at any time since the dale of the last return, 

shotting their names and addresses and an account of the shares so held. 


Pi 

a 

as 

e 

‘S 

3 

c 


be 

X 


.a £ 

PS 

- 2*3 

-3 u 


Names, 
Address, and 
Occupations. 


£ 

j. 

H 

* 


a 

m 


S 

-a 

-3 


SJ 

C. 


-a*© 


OS 

ill 


Account of Shares. 





fc* 1 


1 

iHgS 




i-iff| 2 e 

•a 1 is 5 s I a 

jgcO S'dP 4 S oS 


W-SS fl S 

SMB 


Names and ad dr eases of the persons who arc the Directors of the , Limited’ 

on thr day of 19 

Names. 

Addresses- 

if 


* « 

Names and addresses of the persons who are the managers of the , Limited, 

on the * * day of 19 

Naipt*s. 

— — .... - 

Addresses- 


Note. — Banking companies must add a list of all their places of business. 

} do hereby- certify that the above list and summary truly 
and correctly states the facts as they stood on day of 19 

(Signature) 

Rotate, whether director, manager or secretaty). 


LEG. HEP. 

* State 1 ho aggregate number of shares 
forfeited (if any). 

-The aggregate number of shares held, 
iiwd not the distinctive numbers, must be 
stated «ml the column must, be added up 
ilirmighnut so as to make one total to agree 
with tluit stated in the summary to have been 
taken up. 

a iVhen the shares are of different classes, 
these columns may be sub-divided so that 


the number of each class held or transferred 
may be shown separately. 

4 The date of registration of each transfer 
should be given as well as the number of 
shares transferred on each date- The parti- 
culars should be placed opposite the name of 
ilu* transferor and not opposite that of the 
transferee, but the name of the transferee 
may he- inserted in the remarks column im- 
lm'dintely opposite the particulars of each 
rrmwtor. 
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FORM G. 

(See Section 136A 

Form of Statement to be published by Banking .and Insurance Companies and Deposit, Pro- 
vident, or Benefit Sugiciils. 

1 The share capital of the company is Rs. divided into shares of Rs. 

each. 

The number of shares issued is (Jails to the amount of Rs. per 

share have been made, under which the sum of Rs. has beep received. 

The liabilities of the company on the thirty -first tiny of December (or thirtieth of June, were— 
Debts owing to sundry persons by the company ; 

Under decree, Rs. 

On mortgage's or ijonds, Rs. 

On notes, bills or bund is, Rs. 

On other contracts, Rs. 

On estimated liabilities, Rs. 

The assets of the company* on that day vw : 

Government hcruritic* [stating them], Rs. 

Bill of rxchaugi 1 , iumdis anti promissory notes, Rs, 

Gash at the Bankers, Rs. 

Other securities, Rs. 


‘-[FORM H. 


(Ac Section 277.) 


Information to be supplied in or in addition to the information contained in the 
Balance-Sheet of a Company referred to in Part X. 

Liabilities. 

1. Summary of Authorised Share Capital and Issued Share Capital . 

•j*. Redeemable Preference Shares , stating date on or before which the shares are or are liable to be re- 
deemed. 

3. Debentures stating the nature of the security . 

4. Redeemed debentures which the Company has power to re-issue. 

r }m Loans (a » secured. Mating the nature of the security ( b ) unsecured. 

6. Loans jrom Banks : — 

\a » Secured , stating the nature of the security ; 

(A) Unseated. 

7. Profit and Loss Account , showing (unless disclosed in a separate account) : — 

Balance as per previous Balance-Sheet. 

Appropriation thereof. 

Profit since last Balance-Shed. 

8. Contingent Liabilities. 

g. Arrears of Cumulative Preference DUidend. 

Assets. 

1. Fixed Assets with sufficient particulars to disclose their general nature , and stating how their values 
are arrived at. 

2 . Preliminary expenses, so far as not written off. 

3. expenses incut red in connection with any issue of Share Capital or Debentures , so far as not 
written off. 

4. If it is shown as a separate item in or is otherwise ascerta'mable from the books of the Company , or 
from any contract for the sale or purchase of any property to be acquired by die Company, or from any documents 
in the possession of the Company relating to the stamp duty payable in respect of any such contract or the convey- 
ance of any such property the amount of the goodwill and of any patents and trade marks as so shown or ascer- 
tained. 

fj. Interest paid on Capital , so far as not written off. showing the Share Capital on which and the rate 
ct which interest has been paid out of Capital during the period to which the accounts relate . 

6. Discount allowed on shares issued, so far as not written off. 

7. Commission paid or allowed in respect of any shares or debentures, so far as not written off. 

8 . Loans outstanding to enable employees or trustees on their behalf to purchase shares in the Company . 

9. Particulars showing ; — 

[a) the amount of any loans which during the period to which the accounts relate have been made 
either by the Company or by anv other person under a guarantee from or on a security provided by the Company to 
any director or officer of ttie Company , including any such loans which were repaid during the said period • 


LEG. REP. 

1 If the i-ompuny has 110 capital divided 
into sharps, the portion of the statement re- 


hilJur to capital and share must be omitted. 

2 This form was inserted by see. 124 of 
A«t XXII of 3936. 
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and 

(b) the amount of any loans made in manner aforesaid to any director of officer at any time befo 
the period aforesaid and outstanding at the expiration thereof: 

and 

(c) the total of the amount paid to the Directors as remuneration for their sendees , inclusive oj 
all fees, percentages , or other emoluments , paid to or receivable by them by or from the Company or by or from any 
subsidiary Company . 

Note (i ). — There shall not be required to be shown : — 

(a) in the case of a Company the ordinary business of which includes the lending of money, loans 
made by the Company in the ordinary course of its business ; 

or 

(b) loans made by the Compaq? to any employee of the Company if the loan does not exceed twenty 
thousand rupees and is certified by the directors of the Company to hate been made in accordance with any practice 
adopted or about to be adopted by the Company ivitk respect to loans to its employers . 

Note (2). — The foregoing shall not apply in relation to a Managing Director of the Company , and in 
the case of any other director who holds any salaried employment or office in the Company there shall not be required 
to be included in ike said total amount any sums paid to him except sums paid by way of directors * fees. 

( Where a company is a holding company then the Balance-Sheet shall disclose the particulars required 
by section 132-^.)] 


THE FOURTH SCHEDULE.* 
(See Section 1290.) 
Enactments Repealed. 


I 

2 

3 

4 

Year. 

No. 

Subject or short title. 

i 

Extent of repeal. 

1882 

VI 1 

1 The Indian Companies Act, 1882 

So much as has not been 


repealed. 

1887 

VI 

The Indian Companies Act (1882) 

The whole. 


Amendment Act, 1887. 


1891 

XII 

The Amending Act, 1891. 

So much of the Second 


Schedule as relates to 



! 

the Indian Companies 
Act, 1882. 

1895 

XII 

The Indian Companies (Memo- 

The whole. 

’ 

randum of Association) Act, 


1899 

IX 

. 

^95 

The Indian Arbitration Act, 1899*: 

The second proviso to sec- 
tion 3 relating to the 




Indian Companies Act, 
1882. 

1900 

IV 

The Indian Companies (Branch 

The whole. 

1910 

IV 

Registers) Act, 1900. 

The Indian Companies (Amend- 

The whole. 


ment) Act, 1910. 



APPENDIX I. 


( Table B in schedule to Act XIX of 1857.) 1 
Regulations for Management of the Company. 

Shares . 

1. No person shall be deemed to have accepted any share in the Company unless he has 
testified his acceptance thereof by writing under this hand in such form as the Company from time 

to ti®*® ' Company may from time to time make such calls upon the shareholders, in respect 

of all moneys unpaid on their shares, as they think fit, provided that twenty-one days* notice at least 
is given of each call ; and each shareholder shall be liable to pay the amount of calls so made to 

the persons and at the times and places appointed by the Company. . . 

A call «hali be deemed to have been made at the time when the resolution authorising 
Such call was passed. 


LEG. EB3F. 

1 80 a nee. 290 (1) (6) of the Indian Com- 
panies Act VII of 1918. 

— 207 


* The Table ia reproduced here aa an Ap- 
pendix for convenience of reference. 
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4. If, before or on the day appointed for payment, any shareholder does not pay the amount 
of any call to which he is liable, then such shareholder shall be liable to pay interest for the same 
at the rate of 5 per cent, per annum from the day appointed for the payment thereof to the time 
of the actual payment. 

5. The company may, if they think fit, receive from any of the shareholders willing to advance 
fmm^ al l or any part of the moneys due upon their respective shares beyond the sums actually 

called for, and upon the moneys so paid in advance, or so much thereof as from time to time exceeds 
the amount of the then made upon the shares in respect of which such advance has been made, 
the Company may pay interest at such rate as the shareholder paying such sum in advance and 
the Company agree upon. 

6. If several persons are registered as joint holders of any share, any one of such persons may 
give effectual receipts for any dividend payable in respect of such share. 

7. The Company may decline to register any transfer of shares made by a shareholder who 
is indebted to them. 

8. Every shareholder shall, on payment of such sum not exceeding eight annas as the Com- 
pany may prescribe, be entitled to a certificate under the common seal of the Company, specifying 
the share or shares held by him and the amount paid up thereon. 

9. If such certificate is worn out or lost, it may be renewed on payment of such sum, not 
exceeding eight annas, as the Company may prescribe. 

10. The transfer books shall be closed during the fourteen days immediately preceding the 
ordinary general meeting in each year. 

Transmission of Shares . 

11. The executors or administrators or representatives of a deceased shareholder shall be 
the only persons recognized by the Company as having any title to his share. 

1 2. Any person becoming entitled to a share in consequence of the death, bankruptcy or 
insolvency of any shareholder, or in consequence of the marriage of any female shareholder or in 
any way other than by transfer, may be registered as a shareholder upon such evidence being pro- 
duced as may from time to time be required by the Company. 

13. Any person who has become entitled to a share in any way other than by transfer may, 
instead of being registered himself, elect to have some person to be named by him registered as a 
holder of such share. 

14. The person so becoming entitled shall testify such election by executing to his nominee 
a transfer of such share. 

15. The instrument of transfer shall be presented to the Company accompanied with such 
evidence as they may require to prove the title of the transferor, and thereupon the Company shall 
register the transferee as a shareholder. 

Forfeiture of shares . 

16. If any shareholder flails to pay any call due on the appointed day, the Company may, 
at any time thereafter, during such time as the call remains unpaid, serve a notice on him, requiring 
him to pay such call, together with any interest that may have accrued by reason of such non-payment. 

17. The notice shall name a further date, and a place or places, being a place or places at 
which calls of the Company are usually made payable, on and at which such call is to be paid ; it 
shall also state that, in the event of non-payment at the time and place appointed, the shares in 
respect of which such call was made will be liable to be forfeited. 

18. If the requisitions of any such notice as aforesaid are not complied with, any share in 
respect of which such notice has been given may be forfeited by a resolution of the directors to that 
effect. 

19. Any shares so forfeited shall be deemed to be the property of the Company, and may 
be disposed of in such manner as the Company thinks fit. 

ao. Any shareholder whose shares have been forfeited shall notwithstanding be liable to pay 
to the Company all calls owing upon such shares at the time of the forfeiture. 

Increase in Capital . 

21. The Company may, with the sanction of the Company previously given in general 
meeting, increase its capital. 

22. Any capital raised by the creation of new shares shall be considered as part of the original 
capital, and shall be subject to the same provisions in all respects, whether with reference to the 
payment of calls, or the forfeiture of shares on non-payment of calls or otherwise, as if it had been 
pail of the original capital. 

General Meetings. 

23. The first general meeting shall be held at such time, not being more than twelve months 
after the incorporation of the Company, and at such place as the directors may determine. 

24. Subsequent general meetings shall be held at such time and place as may be prescribed 
by the Company in general meeting ; and if no other time or place is prescribed, a general meeting - 
shall be held on the 1 [first Monday in February] in every year, at such place as may be determined 
by the directors. 


LEG. BBF< 

1 The bracketted portion read originally aa follows : “ . , . . day of ” 
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85. The above-mentioned general meetings shall be called ordinary meetings; all other 
general meetings shall be called extraordinary. 

. . The directors may, whenever they think fit, and they shall, upon a requisition made 

in writing by any number of shareholders holding in the aggregate not less than one-fifth part of the 
shares of the Company, convene an extraordinary general meeting. 

2 7 * Any requisition so made by the shareholders shall express the object of the meeting 
proposed to be called, and shall be left at the registered office of the Company. 

28. Upon the receipt of such requisition, the directors shall forthwith proceed to convene a 
general meeting ; if they do not proceed to convene the same within twenty-one days from the date 
of the requisition, the requisitionists, or any other shareholders holding the required number of 
shares, may themselves convene a meeting. 

29. Seven days* notice at the least, specifying the place, the time, the hour of meeting, and 
the purpose for which any general meeting is to be held, shall be given by advertisement, or in such 
other manner (if any) as may be prescribed by the Company. 

30. Any shareholder may, on giving not less than three days’ previous notice, submit any 
resolution to a meeting beyond the matters contained in the notice given of such meeting. 

31. The notice required of a shareholder shall be given by leaving a copy of the resolution 
at the registered office of the Company. 

32. No business shall be transacted at any meeting, except the declaration of a dividend, 
unless a quorum of shareholders is present at the commencement of such business : and such quorum 
shall be ascertained as follows (that is to say) ; if the shareholders belonging to the Company at 
the time of the meeting do not exceed ten in number, the quorum shall be five ; if they exceed, ten, 
there shall be added to the above quorum one for every five additional shareholders up to fifty, and 
one for every ten additional shares after fifty, with this limitation, that it shall not be necessary for 
any quorum in any case to exceed forty. 

33. If within one hour from the time appointed for the meeting the required number of 
shareholders is not present, the meeting, if convened upon the requisition of the shareholders, shall 
be dissolved ; in any other case it shall stand adjourned to the following day at the same time and 
place ; and if at such adjourned meeting the required number of shareholders is not present, it shall 
be adjourned sins die, 

34. The chairman (if any) of the Board of Directors shall preside as Chairman at every 
meeting of the Company. 

35. If there is no such chairman, or if at any meeting he is not present at the time of holding 
the same, the shareholders present shall choose some one of their number to be chairman of such 
meeting. 

36. The chairman may, with the consent of the meeting, adjourn any meeting from time 
to time and from place to place ; but no business shall be transacted at any adjourned meeting 
other than the business left unfinished at the meeting from which the adjournment took place. 

g y. At any general meeting, unless a poll is demanded by at least five shareholders, a decla- 
y the chairman that a resolution has been carried, and an entry to that effect in the book 
of proceedings of the Company, shall be sufficient evidence of the fact, without proof of the number 
or proportion of the votes recorded in favour of or against such resolution. 

38. If a poll is demanded in manner aforesaid, the same shall be taken in such manner 
as the chairman directs ; and the result of such poll shall be deemed to be the resolution of the Com- 
pany in general meeting. 

Votes of Shareholders, 

39. Every shareholder shall have one vote for every share up to ten ; he shall have an addi- 
tional vote for every five shares beyond the first ten shares up to one hundred, and an additional 
vote for every ten shares held by him beyond the first hundred shares. 

40. If any shareholder is a lunatic or idiot, he may vote by his committee ; and if any share 
holder is a minor, he may vote by his guardian, or any one of his guardians if more than one. 

41 . If more persons than one are jointly entitled to a share or shares, the persons whose name- 
stands first in the register of shareholders as one of the holders of such share or shares, and no other, 
shall be entitled to vote in respect of the same. 

42. No shareholder shall be entitled to vote at any meeting unless all calls due from him have 
been paid, nor until he shall have been possessed of his shares three calendar months, unless such 
shares shal l have been acquired or shall nave come by bequest, or by marriage, or by succession to 
an intestate's estate, or by an y deed of settlement after the death of any person who shall have 
been entitled for life to the dividends of such shares. 

43. Votes may be given either personally or by proxies; a proxy shall be appointed in 
writing under the hand of the appointer, or, if such appointor is a corporation, under their common 
seal. 

44. No person shall be appointed a proxy who is not a shareholder, and the instrument 
appointing him shall be deposited at the registered office of the Company not less than^ forty-eight 
hours before the time of holding the meeting at which he proposes to vote ; but no instrument, 
appointing a proxy shall be valid after the expiration of one month from the date of its execution 
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Directors. 

45. The number of the directors and the names of the first directors shall be determined 

by the subscribers of the memorandum of association. . . 

46. Until directors are appointed, the subscribers of the memorandum of association shall 
for all the purposes of this Act be deemed to be directors. 

Powers of Directors . 

47. The business of the Company shall be managed by the directors, who may exercise 
all such powers of the Company as are not by this Act or by the articles of association (if any) declared 
to be exercisalbe by the Company in general meeting, subject nevertheless to any regidations of 
the articles of association, to the provisions of this Act, and to such regulations, not being inconsistent 
with the aforesaid regulations or provisions, as may be prescribed by the Company in general meeting, 
but no regulation made by the Company in general meeting shall invalidate any prior act of the 
directors which would have been valid if such regulation had not been made. 

Disqualification of Directors . 

48. The office of director shall be vacated — 

if he holds any other office or place of profit under the Company ; 

if he becomes bankrupt or insolvent ; 

if he is concerned in or participates in the profits of any contract with the Company ; 

if he participates in the profits of any work done for the Company. 

But the above rules shall be subject to the following exceptions : — that no director shall vacate 
his office by reason of his being a shareholder in any incorporated Company which has entered into 
contracts with or done any work for the Company of which he is a director ; nevertheless he shall 
not vote in respect of such contract or work ; and, if he does so vote, his vote shall not be counted, 
and he shall incur a penalty, not exceeding five hundred rupees. 

Rotation of Directors. 

49. At the first ordinary meeting after the incorporation of the Company the whole of the 
directors shall retire from office ; and at the first ordinary meeting in every subsequent year, one- 
third of the directors for the time being, or, if their number is not a multiple of three, then the number 
nearest to one-third, shall retire from office. 

50. The one-third or other nearest number to retire during the first and second years ensuing 
the incorporation of the Company shall, unless the directors agree among themselves, be determined 
by ballot ; in every subsequent year the one-third or other nearest number who have been longest 
in office shall retire. 

51 . A retiring director shall be re-eligible. 

52. The Company at the general meeting at which any directors retire in manner aforesaid 
shall fill up the vacated offices by electing a like number of persons. 

53. If at any meeting at which an election of directors ought to take place no such election 
is made, the meeting shall stand adjourned till the next day, at the same time and place, and, if at 
such adjourned meeting no election takes place, the former directors shall continue to act until new 
directors are appointed at the first ordinary meeting of the following year. 

54. The Company may from time to time, in general meeting, increase or reduce the number 
of directors, and may also determine in what rotation such increased or reduced number is to go 
out of office. 

55. Any casual vacancy occurring in the Board of Directors may be filled up by the Directors ; 
but any person so chosen shall retain his office so long only as the vacating director would have re- 
tained the same if no vacancy had occurred. 

Proceedings of Directors . 

56. The directors may meet together for the despatch of business, adjourn and otherwise 
regulate their meetings, as they think fit, and determine the quorum necessary for the transaction 
of business ; questions arising at any meeting shall be decided by a majority of votes ; in case of an 
equality of votes, the chairman, in addition to his original vote, shall have a casting vote ; a director 
may at any time summon a meeting of the directors. 

57. The directors may elect a chairman of their meetings and determine the period for which 
he is to hold office ; but if no such chairman is elected or if at any meeting the chairman is not 
present at the time appointed for holding the same, the directors present shall choose some one of the 
number to be chairman of such meeting. 

58. The directors may delegate any of their powers to committees consisting of such member 
or members of their body as they think fit : any committee so formed stall, in the exercise of the 
powers so delegated, conform to any regulations that may be imposed on them by the directors. 

59. A committee may elect a chairman of their meetings : if no such rhairman is elected 
or if he is not present at the time appointed for holding the same, the members present shall choose 
one of their number to be chairman of such meeting. 

Go. A committee may meet and adjourn as they think proper : questions at any meetine 
shall be determined by a majority- of votes of the members present ; and in case of an equal division 
of votes, the chairman shall have a casting vote. 

61, All acts done by any meeting of the directors, or of a committee of directors, or by any 
penon acting as a director, shall notwithstanding that it be afterwards discovered that tbm was some 
defect m the ap p o int ment of any such directors or persons acting as aforesaid, or that they or any of 
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them were disqualified, be as valid as if every such person had been duly appointed and was qualified 
to be a director. 

62. The director shall cause minutes to be made in books provided for the purpose— 

(1) of all appointments of officers made by the directors ; 

(2) of the names of directors present at each meeting of directors and committees of directors ; 

(3) of all orders made by the directors and committees of directors ; and 

(4) of all resolutions and proceedings of meetings of the Company, and of the directors and 
committees of directors. 

And any such minute as aforesaid if signed by any person purporting to be the chairman of 
any meeting of directors, or committee of directors, shall be receivable in evidence without any 
further proof. 

63. The Company, in general meeting, may, by a special resolution, remove any director 
before the expiration of his period of office, and appoint another qualified person in his stead ; the 
person so appointed shall hold office during such time only as the director in whose place he is 
appointed would have held the same if he had not been removed. 

Dividends . 

64* The directors may, with the sanction of the Company in general meeting, declare a 
dividend to be paid to the shareholders in proportion to their shares. 

65. The directors may, before recommending any dividend, set aside out of the profits of the 
Company such sum as they think proper as a reserved fund to meet contingencies, or for equalizing 
dividends or for repairing or maintaining the works connected with the business of the Company, 
or any part thereof ; and the directors may invest the sum so set apart as a reserved fund upon such 
securities as they, with the sanction of the Company, may select. 

66. The directors may deduct from the dividends payable to any shareholder all such sum? 
of money as may be due drom him to the Company on account of calls or otherwise. 

67. Notice of any dividend that may have been declared shall be given to each shareholder 
or sent by post or otherwise to his registered place of abode ; and all dividends unclaimed for three 
years, after having been declared, may be forfeited by the directors for the benefit of the Company. 

68. No dividend shall bear interest as against the Company. 

Accounts, 

69. Once at the least in every year the directors shall lay before the Company in general 
meeting a statement of the income and expenditure for the past year made up to a date not more 
than three months before such meeting. 

70. The statement so made shall show, arranged under the most convenient heads, the 
amount of gross income, distinguishing the several sources from which it has been derived, and the 
amount of gross expenditure, distinguishing the expense of the establishment, salaries, and other 
like matters ; every item of expenditure fairly chargeable against the year’s income shall be brought 
into account, so that a just balance of profit and loss may be laid before the meeting ; and in cases 
where any item of expenditure which may in fairness be distributed over several years has been 
incurred in any one year, the whole amount of such item shall be stated, with the addition of the 
reasons why only a portion of such expenditure is charged against the income of the year. 

71. A balance-sheet shall be made out in every year, and laid before the general meeting 
of the Company ; and such balance-sheet shall contain a summary of the property and liabilities 
of the Company arranged under the heads appearing in the form annexed to this table, or as near 
thereto as circumstances admit. 

72. A printed copy of such balance-sheet shall, seven days previously to such meeting, be 
delivered at or sent by post to the registered address of every shareholder. 

Audit. 

73. The accounts of the Company shall be examined, and the correctness of the balance- 
sheet ascertained by one or more auditor or auditors to be elected by the Company in general meeting. 

74. If not more than one auditor is appointed, all the provisions herein contained relating 
to auditors shall apply to him. 

_ 75' The auditors need not be shareholder in the Company; no person is eligible as an auditor 
who is interested otherwise than as a shareholder in any transaction of the Company ; and no 
director or other officer of the Company is eligible during his continuance in office. 

76. The election of auditors shall be made by the Company at their ordinary meeting, or, 
if there are more than one, at their first ordinary meeting in each year. 

77. The remuneration of the auditors shall be fixed by the Company at the time of their 
election. 

78. Any auditor shall be re-eligible on his quitting office. 

79. If any casual vacancy occurs in the office of auditor, the directors shall forthwith call 
an extraordinary general meeting for the purpose of supplying the same. 

80. If no election of auditors is made in manner aforesiad, the Local Government may, on 
the application of one-fifth in number of the shareholders of the Company, appoint an auditor for 
the current year, and fix the remuneration to be paid to him by the Company for his services. 

,81. Every auditor shall be supplied with a copy of the balance-sheet, and it shall be his 
duty to examine the same with the accounts and vouchers relating thereto. 
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8a. Every auditor shall have a list delivered to him of all books kept by the Company, and 
he «ball at all reasonable times have access to die books and accounts of the Company ; he may, 
at the expense of the Company, employ accountants or other persons to assist him m investigating 
such accounts, and he may in relation to such accounts examine the directors or any other officer 
of the Company. 

83. The auditors shall make a report to the shareholders upon the balance-sheet and accounts ; 
and in every such report they shall state whether in their opinion the balance-sheet is a full and 
fair balance-sheet, containing the particulars required by these regulations, and properly drawn up 
so as to exhibit a true and correct view of the state of the Company’s affairs j and in case they have 

for explanations or information from the directors, whether such explanations or information 
have been given by the directors, and whether they have been satisfactory ; and such report shall 
be read, together with the report of the directors, at the ordinary meeting. 

Notices . 

84. Notices requiring to be served by the Company upon the shareholders may be served 
either personally, or by leaving the same, or sending them through the post in a letter addressed 
to the shareholders, at their registered places of abode. 

85. All notices directed to be given to the shareholders shall, with respect to any share to 
which persons are jointly entitled, be given to whichever of the said persons is named first in the 
register of shareholders ; and notice so given shall be sufficient notice to all the proprietors of such 
share. 


f 
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APPENDIX II. 

{Table A* in the first Schedule to Act VI of 1882 .) K 
Regulations for Management of a Company limited by Shares. 

Shares . 

x. If several persons are registered as joint holders of any share, any one of such persons 
may give effectual receipts for any dividend payable in respect of such share. 

2* Every member shall, on payment of eight annas or such less sum as the Company in 
general meeting may prescribe, be entitled to a certificate under the common seal of the Company, 
specifying the share or shares held by him, and the amount paid up thereon. 

3. If such certificate Is worn out or lost, it may be renewed on payment of eight annas or such 
less sum as the Company in general meeting may prescribe. 

Calls on Shares . 

4. The directors may from time to time make such calls upon the members in respect of 
alt moneys unpaid on their shares as they think fit, provided that twenty-one days* notice at least is 
given of each call ; and each member shall be liable to pay the amount of calls so made to the persons 
and at the times and places appointed by the directors. 

5. A call shall be deemed to have been made at the time when the resolution of the directors 
authorising such call was passed. 

6. If the call payable in respect of any share is not paid before or on the day appointed for 
payment thereof, the holder for the time being of such share shall be liable to pay interest for the 
same at the rate of five per cent, per annum from the day appointed for the payment thereof to the 
time of the actual payment. 

7. The directors may, if they think fit, receive, from any member willing to advance the 
same, all or any part of the moneys due upon the shares held by him beyond the sums actually called 
for ; and, upon the moneys so paid in advance, or so much thereof as from time to time exceeds the 
amount of the calls then made upon the shares in respect of which such advance has been made, 
the Company may pay interest at such rate as the member paying such sum in advance and the 
directors agree upon. 

Transfers of Shares . 

8 . The instrument of transfer of any share in the Company shall be executed both by the 
transferor and transferee, and the transferor shall be deemed to remain a holder of such share until 
the name of the transferee is entered in the register book in respect thereof. 

? i. Shares in the Company shall be transferred in the following form : 

, A, of , in consideration of the sum of rupees paid 

to me by C. D. of do hereby transfer to the said C. D., the share (or shares) 

numbered standing in my name in the books of the Company 

to hold unto the said C. /)., his executors, administrators and assigns, subject to the several conditions 
on which I held the same at the time of the execution thereof ; and I, the said C. D., do hereby agree 
to take the said share (or shares) subject to the same conditions. As witness our hands the day 

of 

xo. The Company may decline to register any transfer of shares made by a member who is 
indebted to them. 

n. The transfer books shall be dosed during the fourteen days immediately preceding the 
ordinary general meeting in each year. 

Transmission of Shares . 

]*• The executors or administrators of a deceased member shall be the only persons recognised 
by the Company as having any title to his share. 

, Any person becoming entitled to a share in consequence of the death, bankruptcy or 

insolvency of any member, or in consequence of the marriage of any female member, may be registered 
a s a m ember upon such evidence being produced as may, from time to time, be required by the 
Company. 

._J 4 * Any person who has become entitled to a share in consequence of the death, bankruptcy 
or wafvtney of any member or in consequence of the marriage of any female member, may, instead 
or being registered himself, elect to have some person to be named by him registered as a transferee 
of such snare. 

. r 5 * The person so becoming entitled shall testify such election by executing to his nominee 

an instrument of transfer of such share. 

16. 'Hie instrument of transfer shall be presented to the Company, together with such 
evidence .as the directors may require to prove the title of the transferee, and thereupon die Company 
shall register the transferee as a member.' 

Forfeiture of Shares . 

* 7 * member fails to pay any call on the day appointed for payment thereof, the 

oroct«s may, at any time thereafter, during such time as the call remains unpaid, serve a notice 
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on him requiring him to pay such call together with interest and any expenses that may have accrued 
by reason of such non-payment, 

18. The notice shall name a further day on or before which such call and all interest and 
expenses that have accrued by reason of such non-payment are to be paid. It shall also name the 
place where payment is to be made, the place so named being either the registered office of the 
Company or some other place at which calls of the Company are usually made payable. . The 
notice shall also state that, in the event of non-payment at or before the time and at the place appointed, 
the shares in respect of which such call was made will be liable to be forfeited. 

19. If the requisitions of any such notice as aforesaid are not complied with, any share in 
respect of which such notice has been given may at any time thereafter, before payment of all calls, 
interest and expenses due in respect thereof has been made, be forfeited by a resolution of the directors 
to that effect. 

20. Any share so forfeited shall be deemed to be the property of the Company and may 
be disposed of in such manner as the Company in general meeting thinks fit. 

31. Any member whose shares have been forfeited shall notwithstanding be liable to pay 
to the Company all calls owing upon such shares at the time of the forfeiture. 

aa. A solemn declaration in writing, made before a Magistrate, that the call in respect of a 
share was made and notice thereof given, and that default in payment of the call was made and that 
the forfeiture of the share was made by a resolution of the directors to that effect, shall be sufficient 
evidence of the facts therein stated as against all persons entitled to such share and such declaration 
and the receipt of the Company for the price of such share shall constitute a good title to such share 
and a certificate of proprietorship shall be delivered to the purchaser, and thereupon he shall be 
deemed the holder of such share discharged from all calls due prior to such purchase, and he shall 
not be bound to see to the application of the purchase money, nor shall his title to such share 
be affected by any irregularity in the proceedings in reference to such sale. 

Conversion of Shares into Stock. 

23. The directors may, with the sanction of the Company previously given in general meet- 
ing. convert any paid up shares into stock. 

24. When any shares have been converted into stock, the several holders of such stock may 
thenceforth transfer their respective interests therein, or any part of such interest, m the same manner 
and subject to the same regulations as and subject to which any shares in the capital of the Company 
may be transferred, or as near thereto as circumstances admit. 

25. The several holders of stock shall be entitled to participate in the dividends and profits 
of the Company according to the amount of their respective interests in such stock ; and such interests 
shall, in proportion to the amount thereof, confer on the holders thereof, respectively, the same 
privileges and advantages for the purpose of voting at meetings of the Company and for other purposes 
as would have been conferred by shares of equal amount in the capital of the Company ; but so 
that none of such privileges or advantages, except the participation in the dividends and profits of 
the Company, shall be conferred by any such aliquot part of the consolidated stock as would not, 
if existing in shares, have conferred such privileges or advantages. 

Increase in Capital . 

26. The directors may, with the sanction of a special resolution of the Company previously 
given in general meeting, increase its capital by the issue of new shares ; such aggregate increase 
to be of such amount, and to be divided into shares of such respective amounts, as the Company in 
general meeting directs, or, if no direction is given, as the directors think expedient. 

27. Subject to any direction to the contrary that may be given by the meeting that sanctions 
the increase of capital, all new shares shall be offered to the members in proportion to the existing 
shares held by them, and such offer shall be made by notice specifying the number of shares to 
which the member is entitled and limiting a time within which the offer, if not accepted, will be 
deemed to be declined ; and after the expiration of such time, or on the receipt of an intimation from 
the member to whom such notice is given that he declines to accept the shares offered, the directors 
may dispose of the same in such manner as they think most beneficial to the Company. 

28. Any capital raised by the creation of new shares shall be considered as part of the original 
capital, and shall be subject to the same provisions, with reference to the payment of calls, and . the 
forfeiture of shares on non-payment of calls, or otherwise, as if it had been part of the original capital. 

General Meetings . 

29. The first general meeting shall be held at such time, not being more than six months 
after the registration of the Company, and at such place as the directors may determine. 

30. Subsequent general meetings shall be held, once at the least in every year, at such time 
and place as may be prescribed by the Company in general meeting ; and if no other time or place 
is prescribed, a general meeting shall be held on the first Monday in February in every year, at such 
place as may be determined by the directors. 

31. The abovementioned general meetings shall be called ordinary meetings ; all 'other 
general meetings shall be called extraordinary. 

32* The directors may, whenever they think fit, and they shall, upon a requisition made in 
writing by not less than one-fifth in number of the members of the Company, convene an extraordinary 
general meeting. 

C.G. Mm— 208 
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[. Any requisition made by the members shall express the object of the meeting proposed 
to be called and shall be left at the registered office of the Company. 

34. Upon the receipt of such requisition the directors shall forthwith proceed to convene 
an extraordinary general meeting. If they do not proceed to convene the same within twenty-one 
days from the date of the requisition, the requisitionists, or any other members amounting to the 
required number, may themselves convene an extraordinary general meeting. 

Proceedings in General Meeting . 

35. Seven days* notice at the least, specifying the place, the day and the hour of meeting, 
and, in case of special business, the general nature of such business, shall be given to the members 
in manner hereinafter mentioned, or in such other manner, if any, as may be prescribed by the 
Company in general meeting ; but the non-receipt of such notice by any member shall not invalidate 
the proceedings at any general meeting. 

36. All business shall be deemed special that is transacted at an extraordinary meeting, and 
all that is transacted at an ordinary meeting, with the exception of sanctioning a dividend, and the 
consideration of the accounts, balance-sheets, and the ordinary report of the directors. 

37. No business shall be transacted at any general meeting except the declaration of a dividend, 
unless a quorum of members is present at the time when the meeting proceeds to business. Such 
quorum shall be ascertained as follows, that is to say : — If the persons who have taken shares in the 
Company at the time of the meeting do not exceed ten in number, the quorum shall be five ; if they 
exceed ten, there shall be added to the above quorum one for every five additional members up to 
fifty, and one for every ten additional members after fifty, with this limitation that no quorum shall 
in any case exceed twenty. 

38. If, within one hour from the time appointed for the meeting, a quorum is not present, 
the meeting, if convened upon the requisition of members, shall be dissolved. In any other case, 
it shall stand adjourned to the same day in the next week, at the same time and place ; and if, at 
such adjourned meeting, a quorum is not present, it shall be adjourned sine die . 

39. The chairman (if any) of the board of directors shall preside as chairman at every general 
meeting of the Company. 

40. If there is no such chairman, or if at any meeting he is not present within fifteen minutes 
after the time appointed for holding the meeting, the members present shall choose some one of 
their number to be chairman, 

41 . The chairman may, with the consent of the meeting, adjourn any meeting from time to 
time and from place to place but no business shall be transacted at any adjourned meeting other than 
the business left unfinished at the meeting from which the adjournment took place. 

42. At any general meeting, unless a poll is demanded by at least five members, a declaration 
by the chairman that a resolution lias been carried, and an entry to that effect in the book of pro- 
ceedings of the Company, shall be sufficient evidence of the fact, without proof of the number or 
proportion of the votes recorded in favour of or against such resolution. 

43. If a poll is demanded by five or more members, it shall be taken in such manner as the 
chairman directs, and the result of such poll shall be deemed to be the resolution of the Company 
in {general meeting. In the case of an equality of votes at any general meeting, the chairman shall be 
entitled to a second or casting vote. 

Voles of Members . 

44. Every member shall liave one vote for every share up to ten. He shall have an additional 
vote for every five shares beyond the first ten shares up to one hundred, and an additional vote for 
every ten shares beyond the first hundred shares. 

45. If any member is a lunatic or idiot, he may vote by his committee or other legal curator ; 
and, if any member is a minor, he may vote by his guardian or any one of his guardians if more 
than one. 

46. li one or more persons are jointly entitled to a share or shares, the member whose name 
stands first in the register of members as one of the holders of such share or shares, and no other,- 
shall be entitled to vote in respect of the same. 

47. No member shall be entitled to vote at any general meeting unless all calls due from him 
have been paid, and no member shall be entitled to vote in respect of any share that he has acq uir ed 
by transfer, at any meeting held after the expiration of three months from the registration of the 
Company, unless he has been possessed of the share in respect of which he claims to vote for at least 
three months previously to the time of holding the meeting at which he proposes to vote. 

48. Votes may be given either personally or by proxy. 

49* The instrument appointing a proxy shall be in writing, under the hand of the appointer, 
or, if such appointer is a corporation, under their common seal, and shall be attested by one or more 
witness or witnesses. No person shall be appointed a proxy who is not a member of the Company. 

50. The instrument appointing a proxy shall be deposited at the registered office of the 
Company not less than seventy-two hours before the time for holding the meeting at which the 
person n a me d in such instrument proposes to vote ; but no instrument appointing a proxy shall be 
valid after the expiration of twelve months from the date of its execution. 

5 1 * Any instrument appointing a proxy shall be in the following form : — 

Company, Limited,. 
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1 9 9 of , being a inember of the 

Company, Limited, and entitled to vote or votes, hereby 

appoint , of , as my proxy to vote for me and 

on my behalf at the [ordinary or extraordinary as the ease may be] general meeting of the Company 
to be held on the day of and at any adjourn* 

ment thereof (or at any meeting of the Company that may be held in the year ). 

. As witness my hand, this day of . Signed by the 

said in the presence of 

Directors. 

52. The number of the directors, and the names of the first directors, shall be determined 
by the subscribers of the memorandum of association. 

53. Until directors are appointed, the subscribers of the memorandum of association shall 
be deemed to be directors. 

54. The future remuneration of the directors, and their remuneration for services performed 
previously to the first general meeting, shall be determined by the Company in general meeting. 

Powers of Directors. 

55. The business of the Company shall be managed by the directors, who may pay all 
expenses incurred in getting up and registering the Company and may exercise all such powers of 
the Company as are not by the foregoing Act, or by these articles, required to be exercised by the 
Company in general meeting, subject nevertheless to any regulations of these articles, to the pro* 
visions of the foregoing Act and to such regulations, being not inconsistent with the aforesaid regu- 
lations, or provisions, as may be prescribed by the Company in general meeting ; but no regulation 
made by the Company in general meeting shall invalidate any prior act of the directors which would 
have been valid if such regulation had not been made. 

56. The continuing directors may act notwithstanding any vacancy in their body. 

Disqualification of Directors . 

57. The office of director shall be vacated — 

if he, or any partner of his, or the firm of which he is a member, holds any other office or 
place of profit under the Company ; 

if he becomes bankrupt or insolvent ; 

if he is punished under any of the penal provisions of the foregoing Act ; 

if he is concerned in or participates in the profits of any contract with the Company. 

But the above rules shall be subject to the following exceptions : — that no director shall 
vacate his office by reason of his being a member of any Company which has entered into contracts 
with, or done any work for, the Company of which he is director ; nevertheless, he shall not vote 
in respect of such contract or work, and, if he does so vote, his vote shall not be counted. 

Rotation of Directors. 

58. At the first ordinary meeting after the registration of the Company the whole of the 
directors shall retire from office ; and at the first ordinary meeting in every subsequent year one- 
third of the directors for the time being, or, if their number is not a multiple of three, then the number 
nearest to one-third, shall retire from office. 

59. The one third or other nearest n umb er to retire during the first and second years ensuing 
the first ordinary meeting of the Company shall, unless the directors agree among themselves, be 
determined by ballot. In every subsequent year, the one-third or other nearest number who have 
been longest in office shall retire. 

60. A retiring director shall be re-eligible. 

61. The Company at the general meeting at which any directors retire in manner aforesaid 
shall fill up the vacated offices by electing a like number of persons. 

62. If at any meeting at which an election of directors ought to take place the places of the 
vacating directors are not filled up, the meeting shall stand adjourned till the same day in the next 
week, at the same time and place ; and if at such adjourned meeting the places of the vacating 
directors are not filled up, the vacating directors, or such of them as have not had their places filled 
up, shall continue in office until the ordinary meeting in the next year, and so on from time to time 
until their places are filled up. 

63. The Company may from tim e to time, in general meeting, increase or reduce the number 
of directors, and may also determine in what rotation such increased or reduced number is to go 
out of office. 

64. Any casual vacancy occurring^ in the board of directors may be filled up by the directors, 
but any person so chosen shall retain his office so long as only the vacating director would have retained 
die same if no vacancy had occurred. 

65. The Company in general meeting may by a special resolution remove any director before 
the expiration of his period of office, and may by an or dinar y resolution appoint another person 
in hi« stead. The person so appointed shall hold office during such time only as the director in 
whose place he is appointed would have held the same if he had not been removed. 

Proceedings of Directors. 

66. The directors may meet together for the despatch of business, adjourn and otherwise 
regulate their 'meetings as they think fit, and determine the quorum necessary for the transaction 
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of business. ^ Questions arising at any meeting shall be decided by a majority of votes. In case 
of an equality of votes, the chairman shall have a second or casting vote. A director may at any 
time summon a meeting of the directors. 

67 . The directors may elect a chairman of their meetings, and determine the period for 
which he is to hold office ; but, if no such chairman is elected or if at any meeting the chairman is 
not present at the time appointed for holding the same, the directors present shall choose some one 
of their number to be chairman of such meeting. 

68 . The directors may delegate any of their powers to committees consisting of such member 
or members of their body as they think fit. Any committees so formed shall, in the exercise of the 
powers so delegated, conform to any regulations that may be imposed on it by the directors. 

A committee may elect a chairman of its meetings. If no such chairman is elected, 
or if he u not present at the time appointed for holding the same, the members present shall choose 
one of their number to be chairman of such meeting. 

* 7°- A committee may meet and adjourn as it thinks proper. Questions arising at any 
meeting shall be determined by a majority of votes of the members present ; and, in case of an equality 
of votes, the chairman shall have a second or casting vote. 

7 T \ All acts donc bv any meeting of the directors, or of a committee of directors, or by any 
pmon acting as a director, shall notwithstanding that it be afterwards discovered that there was some 
defect m the appointment of any such directors or persons acting as aforesaid, or that they or any 
be** V £f* rC ^^^^fied, ^ 33 valid as if every such person had been duly appointed and was qualified 


Dividends . 

.... 7f- The directors may, with the sanction of the Company in general meeting, declare a 
dividend to be paid to the members in proportion to their shares. 

Company* be payable except out of the profits arising from the business of the 

, 74- The directors may, before recommending any dividend, set aside out of the profits of 

the Company such sum as they think proper as a reserve fund to meet contingencies, or for equalizing 
dividends, or for repairing or maintaining the works connected with the business of the Company 
or any part thereof ; and the directors may invest the sum so set apart as a reserved fund upon such 
securities as they may select. 

75- The directors may deduct from the dividends payable to any member all such sums 
of money as may be due from him to the Company on account of calls or otherwise. 

76 . Notice of any dividend that may have been declared shall be given to each member in 
manner hereinafter mentioned ; and all dividends unclaimed for three years after having been 
declared may be forfeited by the directors for the benefit of the Company. 

77 . No dividend shall bear interest as against the Company. 

Accounts. 


78 . The directors shall cause true accounts to be kept — 
of the stock in trade of the Company ; 

r .. of the sums of money received and expanded by the Company, and the matters in respect 
of which such receipt and expenditure take place ; and 
of the credits and liabilities of the Company. 

The books of account shall be kept at the registered office of the Company, and, subject 
to any reasonable restrictions as to the time and manner of inspecting the same that may be imposed 
by the Company m general meetings, shall lie open to the inspection of the members during the 


79* Once at the least in every year the directors shall lay before the Company in general 
meeting a statement of the income and expenditure for the past year, made up to a date not more 
than three months before such meeting. 

statement so made shall show, arranged under the most convenient heads, the 
°* f &!** income, distinguishing the several sources from which it has been derived, and the 
expenditure, distinguishing the expenses of the establishment, salaries and other 
•JJ 5 **?***: 'item of expenditure fairly chargeable against the year’s income shall be brought 

balance of profit and loss may be laid before the meeting, and, in cases 
incurred m an vA° expenditure which may in fairness be distributed over several years has been 

i^^whv nnlvT SrU the f W,M t amou ?. t of such item sk 311 be stated, with the addition of the 
reason* why only a portion of such expenditure is charged against the income of the year. 

mretiTuPand made out in every year and laid before the Company in general 

arranged s ^ a . con 1 5 ai ? a summar V of the property and liabilities of the Company 

JJSldSft h h s appearm S ,n ** form ann « ed to this table/or as near thereto as cir£un- 


sf suc k balance-sheet shall, seven days previously to such meeting, be 
served on every member in the manner m which notices are hereinafter directed to be served? 

Audit. 

the accounts °f the Company shall be examined, and 

the cofTecfefijs of the balance-sheet ascertained by one or more auditor or auditors* 
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84. The first auditors shall be appointed by the directors ; subsequent auditors shall be 
appointed by the Company in general meeting. 

85. If one auditor only is appointed, all the provisions herein contained relating to auditors 
shall apply to him. 

# 86. The auditors^ may be members of the Company, but no person is eligible as an auditor 
who is interested otherwise than as a member in any transaction of the Company, and no director 
or other officer of the Company is eligible during his continuance in office. 

87. The election of auditors shall be made by the Company at their ordinary meeting in 

each year. 

88. The remuneration of the first auditors shall be fixed by the directors ; that of the subse- 
quent auditors shall be fixed by the Company in general meeting. 

89. Any auditor shall be re-eligible on his quitting office. 

90. If any casual vacancy occurs in the office of any auditor appointed by the Company, 

the directors shall forthwith call an extraordinary general meeting for the purpose of supplying the 
same. 

91. If no election of auditors is made in manner aforesaid the Local Government may, on 
the application of not less than five members of the Company, appoint an auditor for the current 
year and fix the remuneration to be paid to him by the Company for his services. 

92. Every auditor shall be supplied with a copy of the balance-sheet, and it shall be 
his duty to examine the same with the accounts and vouchers relating thereto. 

93. Every auditor shall have a list delivered to him of all books kept by the Company, and 
shall at all reasonable times have access to the books and accounts of the Company. He may, at 
the expense of the Company, employ accountants or other persons to assist him in investigating such 
accounts, and he may in relation to such accounts, examine the directors or any other officer of the 
Company. 

94. The auditors shall make a report to the members upon the balance-sheet and accounts, 
and in such report they shall state whether, in their opinion, the balance-sheet is a full and fair 
balance-sheet, containing the particulars required by these regulations and properly drawn up so 
as to exhibit a true and correct view of the state of the Company’s affairs, and, in case they have 
called for explanations or information from the directors, whether such explanations or information 
have or has been given by the directors, and whether they or it have or has been satisfactory. Such 
report shall be read, together with the report of the directors, at the ordinary meeting. 

Notices . 

9£. A notice may be served by the Company upon any member either personally or by 
ending it through the post in a letter addressed to such member at his registered place of abode. 

96. All notices directed to be given to the members shall, with respect to any share to which 
persons are jointly entitled, be given to whichever of such persons is named first in the register of 
members ; and notice so given shall be sufficient notice to all the holders of such share. 

97. Any notice, if served by post, shall be deemed to have been served at the time when the 
letter containing the same would be delivered in the ordinary course of the post ; and, in proving 
such service, it shall be sufficient to prove that the letter containing the notice was properly addressed 
and put into the post office. 


1 
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THE COMPANIES (FOREIGN INTERESTS) ACT XX OF 1918 

PREFATORY NOTE. — The following is the Statement of Objects and Reasons appended 
to the Bill (see Fort St. George Gazette , Part III, 15th October, 1918, p. 589). 

“ It is considered desirable that companies which, during the war, have been reconstituted 
in India on lines approved by the Government of India and that new companies, whose business is 
of importance to the security of India and of the British Empire as a whole, should be restrained 
from altering their articles of association, in such a way as to bring them under the control of 
foreign interests. It is therefore proposed that the provisions in the articles of association of such 
companies, which are designed to restrict the shares or interests to be held or the powers to be 
exercised by persons other than British subjects, should not be altered without the consent of the 
Governor-General in Council. Similar legislation in the United Kingdom has resulted in the 
Companies (Foreign Interests) Act (7 and 8 Geo. 5, Ch. 18) which prohibits the alteration of 
restrictive articles of this nature without the permission of the Board of Trade. Clauses 3 and 4 
(1) of the Bill are designed to £ive effect to this proposal, and the remaining sub-clauses of clause 4 
have been inserted to prevent evasion of this provision by voluntary liquidation on the part of the 
companies concerned. 


Short title. 


[26^ September , 19 iB. 

An Ad to take power to prohibit the alteration , except with the sanction of the Governor- 
General in Council , of articles of association which restrict foreign interests in certain 
Companies , and to provide for other purposes connected therewith . 

Whereas it is expedient to take power to prohibit the alteration, except with 
the sanction of the Governor-General in Council, of articles of association which 
restrict foreign interests in certain companies, and to provide for other purposes 
connected therewith ; it is hereby enacted as follows : — 

i. This Act may be called The Indian Com- 
panies (Foreign Interests) Act, 1918. 

Definitions. 2. (1) In this Act — 

(a) the expression “British subject 59 has the same meaning as in section 
27 of the British Nationality and Status of Aliens Act, 1914, but shall include 
any person who holds a certificate of naturalization as a British subject granted 
under any [Act of the Central Legislature] 1 for the time being in force, and any 
association incorporated in any part of His Majesty’s Dominions : Provided that 
the said expression shall, for the purposes of this Act, be deemed to apply to any 
subject of a State in India ; 

(b) the expression “ restrictive provision ” means any provision in the 
articles of association of a company which, in the opinion of the Central Govern- 
ment is designed to restrict or limit or has the effect of restricting or limiting the 
share or shares or interests which may be held, or the rights, powers or authority 
which may be conferred upon or exercised by or on behalf of persons other than 
British subjects in the company, or in respect of the control, management or 
direction of the affairs thereof. 

(2) All words and expressions used in this Act and defined in the Indian 
Companies Act, 1913, shall be deemed to have the meanings respectively attributed 
to them by that Act. 

3. This Act shall apply to such companies as the Central Government may, 

.... r . „ by notification in the Official Gazette, declare to be 

^ companies with restrictive provisions, and any such 

notification shall specify the restrictive provisions. 

4. So long as a notification issued under section 3 is in force in respect of 
Alterations in restrictive any company, notwithstanding anything to the contrary 

provisions and winding up. in, any other Act — 

(1) no alteration of the articles of association of the company affecting 
either directly or indirectly any restrictive provision shall be of any effect until 
it has received the consent in writing of the Central Government. 

(2) a resolution for the voluntary winding up of the company shall be 
of no effect unless the Central Government authorizes or ratifies it by a written 
consent ; 


DEG. BEE. the Governor-General in Connell”, 

1 Substituted by A.O., 1987, for “A* t of 
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(3) any Court which has jurisdiction to wind up the company may, in 
its discretion, refuse to make a winding up order. In the exercise of its discretion 
the Court shall be guided by the consideration whether the winding up is bona 
fide with a view to the discontinuance of the undertaking, or is with a view to 
continuing the undertaking freed either wholly or in part from any restrictive 
provision ; 

(4) The Central Government in giving consent, or the Court in making 
winding up order, as the case may be, may impose such terms or conditions for 
giving effect to the purposes of this Act as , fit] thinks fit. 


THE (COMPANY) BANKING COMPANIES (INSPECTION) 
ORDINANCE (IV OP 1946). 

[i5*A January, 1946. 

An Ordinance to enable inspection of the affairs of banking companies to be made in certain 
circumstances . 

Whereas an emergency has arisen which renders it necessary to make pro- 
vision to enable inspection of the affairs of banking companies to be made in 
certain circumstances ; 

Now, therefore, in exercise of the powers conferred by section 7a of the 
Government of India Act, as set out in the Ninth Schedule to the Government 
of India Act, 1933 C 2 $ Go o . 5, c. 2), the Governor- General is pleased to make 
and promulgate the following Ordinance : — 

1. (1) This Ordinance may be called The 

Short title. BANKING COMPANIES (INSPECTION) ORDINANCE, 1 946. 

(2) It extends to the whole of British India. 

(3) It shall come into force at once. 

Definitions. 2. In this Ordinance, — 

(a) <c banking company ” means a banking company as defined in section 
277-F of the Indian Companies Act, 1913 (VII of 1913). 

{b) iC Reserve Bank” means the Reserve Bank of India. 

3. Notwithstanding anything to the contrary contained in section 138 of 

the Indian Companies Act, 1913 (VII of 1913), the 
Power to order inspection. Central Government may at any time direct the 

Reserve Bank to cause an inspection to be made of any 
banking Company and its books and accounts, and to make a report thereon to 
the Central Government. 

4. On receipt of a direction under section 3, the Reserve Bank may 

authorise one or more competent persons to make the 
Inspection of books and inspection as aforesaid, and it shall be the duty of 
examination of officers. every director or other officer of the banking company 

to produce to any person so authorised all such books, 
accounts and other documents in his custody or power relating to the affairs of 
the banking company as the person so authorised may require of him. 

(a) Any person making an inspection under sub-section (1) may examine 
on oath any director or other officer of the banking company in relation to its 
business, and may administer an oath accordingly. 

(3) If any person refuses to produce any book, account or other document 
which under this section it is his duty to produce, or to answer any question 
relating to the business of the banking company, he shall be liable to a fine 
which may extend to five hundred rupees in respect of each offence, and if he 
persists in such refusal to a further fine which may extend to fifty rupees for 
every day during which the offence continues. 

5. ( 1) If after consideration of the report of the Reserve Bank under 

section 3, the Central Government is of opinion that 
Powers of Central Govern- the affairs of a banking company are being conducted 
ment on receipt of report. to the detriment of the interest of its depositors, the 

Central Government may — 
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„ _ ( a ) t>y order in writing prohibit the banking company from receiving 

fresh deposits, or, 

(b) notwithstanding anything contained in sub-section (6) of section 4a 
of the Reserve Bank of India Act, 1934 (II of 1934) refuse to direct the inclusion 
of the banking company in the Second Schedule to that Act, or if the banking 
company is included therein, by notification in the official Gazette direct its 
exclusion from that Schedule : 

Provided that the Central Government may cancel or modify any order 
passed under this sub-section upon such terms and conditions as it may think 
fit to impose. 

(2) If any deposits are received by a- banking company in contravention 
of an order under clause (0) of sub-section (1), every director or other officer of 
the banking company, unless he proves that the contravention took place without 
his knowledge or that he exercised all due diligence ti prevent it, shall be deemed 
to be guilty of such contravention and shall be punishable with a fine which may 
extend to twice the amount of the deposits so received. 

6. The Central Government may, after giving reasonable notice to the 
banking company concerned, publish any report of the 
Publication, of reports. Reserve Bank under section 3 or such portion thereof 

as may appear necessary to the Central Government. 


THE CONTEMPT OF COURTS ACT (XH OF 1926 ). 1 

Effect of Legislation. 


Year. - j 

No. 

Short title. 

j Repealed or otherwise how affected by 

/ Regulation. 

I 9 ft 6 j 

XII 

The Contempt of Courts 
Act, 1926 . 

| Am. Act XII of 1937 . 


[8# Marc\ 1926. 

An Act to define and limit the powers of certain Courts in punishing contempts 

of Courts . 

Whereas doubts have arisen as to the powers of a High Court of Judicature 
to punish contempts of *[* *] Courts ; 

And Whereas it is expedient to resolve these doubts and to define and limit 
the powers exercisable by High Courts and Chief Courts in punishing contempts 
of Court ; It is hereby enacted as follows : — 

Short title, extent and com- i. (i) This Act may be called The Contempt 

menccment. OF COURTS Act, 1926. 


LEG. REF. 

3 For Statement of Objects and Reasons, 
Gazette of India, 1925, Pt. V, p. 42; for 
Report of Sel. Com., see ibid,, p. 249. 

2 Word < subordinate* omitted by Act XII 
of 3937. 


Sec. 1: Scope of Act. — (Per YorTce , 
J.). Far from the enactment implying a re- 
cognition that no such power had in fact 
previously existed, the Contempt of Courts 
Act is an Act which creates no fresh powers 
at all but merely recognises the fact that 
such powers already do exist but seeks to 
define and limit them. 14 Luck. 492=A . I . 
R. 1939 O. 131 (F.B.) . The proceedings for 
contempt of the High Court are in the exer- 
cise of the inherent jurisdiction of the Court 
:m<t are of a criminal nature. When the 
matter is of a criminal nature, the Civil Pro- 
cedure Code does not apply. 1941 O.W.N. 
455=1941 O.A. (Supp.) 193=1941 A.W.R. 
(H.C.) 120. Proceedings for contempt of 
Court are of a summary nature. That being 
so such proceedings are not suitable fox the 
CLC.M. — 209 


decision of a hotly contested question of fact- 
A.I.R. 1944 Lah. 196 (S.B.). Contempt of 
Court proceedings are summary and a very 
arbitrary method of dealing with an offence* 
That being so, contempt proceedings should 
bo sparingly instituted and a person should 
not be convicted unless his conviction is es- 
sential in the interests of justice. There 
must be a substantial contempt, that is some- 
thiug which tends in a substantial manner to 
interfere with the course of justice or to 
prejudice the public against one of the part- 
ies to a proceedings. A.I.R. 1943 Lah. 329 
( F.B.) . While it is true that proceedings for 
contempt are in the nature of c rimi nal pro- 
ceedings, it is not quite correct that the posi- 
tion of the alleged contemner is that of an 
accused person who cannot file an affidavit 
or make a statement on oath. A.I.R. 1941 
Lah. 329 (F.B.). The principle that the 
summary proceedings for contempt of Court 
should not be instituted in respect of what 
amounts to a technical contempt after the 
proceedings in the Court been disposed 
of and poseuJ&Mfr «* interference 
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(a) It shall extend to the whole of British India. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 1 


LEG. BEIT. 

1 This Act was brought into force on the 
1st May, 1926, sea Gasette of India, 1926, 
Pt. I, p. 442. 

with the due course of justice applies only 
to applications for proceedings in contempt 
made by private parties and not to institu- 
tion of proceedings by Court. The jurisdic- 
ton of the Court exists not only to prevent 
the mischief in the particular case but also 
to prevent similar mischief arising in other 
esaes. Consequently, even when the proceed- 
ings before it have been disposed of, the 
Court can institute proceedings to see whe- 
ther an article published in connexion with 
the proceedings before it was on the date 
of its publication calculated to interfere with 
the due course of justice and to prevent re- 
petition of the same if it amounted to con- 
tempt. 46 Cr.LX 44S=A.I.R. 1943 Lah. 
329 (F.B.) . There is no rule of law which 
prevents the Court from proceeding against 
a person who has been guilty of contempt 
without first obtaining an affidavit from 
some person. If doubtful questions of fact 
are involved, the Court may refuse to issue 
notice to the person charged with contempt 
without satisfying itself by means of an affi- 
davit that there is reasonable ground for 
thinking that an offence of contempt has 
been committed. 1944 O.W.N. (H.G.) 287 
=1945 A/WJEt. (H.C.) 16=1945 O.A. (H.C.) 
15=1945 All. 67=1945 A. L.J. 26. Proceed- 
ings for contempt of Court though not cri- 
minal, are of a quasi-criminal nature and 
therefore where there is any reasonable 
doubt, the persons charged with contempt 
are entitled to the benefit of such doubt. A 
T.R. 1944 Lata. 196 (S.B.). 

Contempt, what is. — Any act done or 
writing published calculated to bring a Court 
or a Judge of the Court into contempt or 
to lower his authority, is a contempt of Court. 
That is one elass of contempt. Further any 
act done or writing published calculated to 
obstruct or interfere with the due course of 
justice or the lawful process of the Courts 
is another class of contempt. The former 
class belongs to the category which is charac- 
terised as 1 scandalising a Court or a Judge'. 
That description of that class of contempt 
is to bo tafren subject to one and an import- 
ant qualification. Judges and Courts are 
alikt* open to criticism, and if reasonable 
argument or expostulation is offered against 
any judicial act as contrary to law or the 
public good, no Court could or would treat 
that as contempt. 40 C.W.N. 801=38 Bom. 
L.B. 681= A. T.R. 1936 P.C. 141=71 M.L. 

A 665 ( P.C .) . See disc 44 CrJ*J. 93. mere 
the writer had written an article on the in- 
equality of sentence under text. “The **>"»** 
SfeBieat”, held, that he was perfectly justi- 
fied fit pointing out what is obvious, that 
»0S%flHniiis do vary is apparently «*™*i»* dr 
wn— t«» set with the habit of mind of the 
p arttwl a r Judge. It hi quite inevitable. 


Some very conscientious Judges have thought 
it their duty to visit particular crimes with 
exemplary sentences; others equally cons- 
cientious have thought it their duty to view 
the same crimes with leniency. Hence, to 
say that the human element enters into the 
awarding of punishment is not contempt of 
Court. (Ibid.) Letter by manager of estate 
to Collector referring to decision of latter as 
Lis trie t Magistrate dismissing a complaint 
ami stating that opposite party had been em- 
boldened by the view taken by the District 
Magistrate — Not contempt of Conrt. 38 Or. 
L.J. 412=18 Pat.L.T. 113=A.I.R. 1937 
Pat. 124. The publication of comments on 
a pending case amounts to contempt, if the 
comments are such as are likely to prejudice 
the administration of justice in the case. In 
the absence of an express provision allowing 
him to do so, no person can contract out 
of a responsibility imposed upon him by 
law in the case of a contempt of Court for 
publication of prejudicial comments on 
case pending trial and a printer as well as 
a publisher cannot escape responisbility f° r 
matter printed and published. 6 R. 39=1928 
R. 116; A.I.R. 1940 Sind 239 (F.B.) (Lia- 
ble even if the article is written by another 
and he has dissociated from it and disap- 
proved it). The question in all cases of com- 
ment on pending proceedings is not whether 
the publication does interfere, but whether it 
tends to interfere with the due course of 
justice, and on the same principle it is a con- 
tempt of Court to make a speech tending te 
influence the resutl of a pending trial whe- 
ther civil or criminal. 188 I.C. 408=41 Or. 
L.J. 584=1940 A.W.R. (O.O.) 238. On e 
kind of contempt of Court is scandalizing 
the Court itself. Any act done or writing 
published calculated to bring a Court or a 
Judge of the Court into contempt or to lower 
its authority is a contempt of Court. Fur- 
ther, any act done or writing published cal- 
culated to obstruct or interfere with the due 
course of justice or the lawful process of 
the Courts, is a contempt of Court. There 
may be likewise a contempt of the Court in 
abusing parties who are concerned in causes 
there or in prejudicing mankind against a 
party before the cause is heard. In the class 
of cases of contempt of Court where any- 
thing is done which is calculated to inter- 
fere with the due course of justice or is 
likely to prejudice the public for or against 
a party the essence of the matter is the ten- 
dency to interfere with the due course of 
justice. Any publication which is calculated 
to poison the minds of jurors, intimidate wit- 
nesses or parties or to create an atmosphere 
m which the administration of justice would 
be difficult or impossible, amounts to con- 
tempt. But before a Conrt win take notice 
of such a publication ‘the Court must be 
satisfied that the matter published tended 
sabst antialT y to interfere with the due course 
ox justice nt was calculated substantially to 
Prejudice in the public mind. The 
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Court "will not take action where the e if ending 
matter amounts to what is sometimes refer- 
red to as a technical contempt, i-e* in a case 
involving a mere question of propriety where 
the tendency of the article to do harm is 
slight and the character and circumstances 
of the comment is otherwise such that it can 
properly be ignored. It is however of the 
very essence of the offence that proceedings 
should be pending when the offending publi- 
cation appears. It is not necessary in the 
case of a criminal trial that the accused 
should have been committed for trial or even 
for him to have been brought before a Magis- 
trate provided that he had been arrested and 
was in custody. Further, the offence of con- 
tempt may be committed even if there is no 
proceeding or cause actually pending provid- 
ed that such a proceeding or cause is im- 
minent and the writer of the offending publi- 
cation either knew it to be imminent or 
should have known that it was imminent. 
It is sufficient if the effect of the article com- 
plained of is to create prejudice and to inter- 
fere with the due course of justice. A.I.B. 
1943 Lah. 329 (F.B.). See also 56 L.W. 702 
=1943 P.C. 202= (1943) 2 M.L.J. 568 (P. 
C.) ; 1945 Nag. 33. In cases of contempt the 
question of motive is irrelevant; what the 
Court has to consider is the effect — the pro- 
bable effect of the publication. Motive of 
the contemner cannot be considered in deter- 
mining his guilt; it may, however, be a pro- 
per criterion for awarding punishment. 1942 
O.W.N. 6; 3943 Lah. 329 (F.B.). See als 
3945 N.L.J. 30; 1945 Nag. 33. Acts which 
are calculated to affect the dignity of the 
Court may constitute contempt. 47 C.W.N. 
854. The fact that an act was done ignorant- 
ly or innocently would make no difference 
to the offence of contempt. It wonld only he 
relevant regarding the measure of punish- 
ment. 1945 N.L.J. 30=A.I.B. 1945 Nag. 
33. The truth of the allegations is no de- 
fence in proceedings for contempt. Nobody 
is allowed to scandalise a Court and make 
allegations against it even if they are true. 
Every attempt to justify must constitute a 
new offence of contempt committed in the 
verv face of the Court. 1945 A.WJEfc. (H.O.) 
15=1944 O.W.N. (H.C.) 287=1944 A.L.W. 
606. Where during the pendency of a suit 
for a declaration that certain huad claimed 
by the defendant is a public pathway, a 
resolution is passed at a public meeting pro- 
testing against the attempts of the defend- 
ant to close the land in question which is 
being used by the general public from time 
immemorial, the effect and tendency of the 
resolution is to embarrass, and the passing 
of that resolution amounts to contempt. It 
is objectionable to put forward in the reso- 
lution of a public meeting a positive asser- 
tion of a public right of way, as it would 
predispose people to a belief, right or wrong, 
that the defendant is an invader of the pub- 
lic right. I.L.B. (1938) 2 Cal. 447=42 C. 
W.N. 952=A.I.B. 1968 Cal. 772. Where 
the publication of a plaint is the publication 
of a document reflecting severely* on the con- 
duct of the defendant, a contempt of scan- 


dalous and serious nature is committed. 165 
T.C. 813=1936 Lah. 917. Where the edi- 
tors of newspapers publish copies or sum- 
mary of pleadings and other similar docu- 
ments in pending cases, they do so at con- 
siderable risk. Where however the abstract 
of the plaint published in the newspaper 
only represented the defendant as the victim 
of the wickedness of others, it contained no 
attack upon her personal character and there 
was no attempt to prejudge the issue or pre- 
judice her defence. Held, that the publica- 
tion did not amount to contempt of Court. 
152 I.C 900=38 C.W.N. 330=1934 C. 606. 
Src also 44 Boxu.L.B. 95=1942 Bom. 86. 
The cases of contempt which consist of 
i scandalising the Court itself’ require to be 
treated with much discretion. Proceedings 
for tliis species of contempt are a weapon to 
be used sparingly. The test to be applied 
is to see whether the words complained of 
were in the circumstances calculated to ob- 
struct or interfere with the course of justice 
and the due administration of the law. 
Where the printer and publisher and editor 
of a daily newspaper were charged in con- 
tempt proceedings for having published a 
news item and comment thereon, untruly al- 
leging that the Chief Justice had committed 
an ill-advised act, namely, writing to the 
Subordinate Judges asking (as the news item 
said), enjoining (as the comment said) them 
to collect money for the war fund it was held 
that the words did not contain any criticism 
of any judicial act of the Chief Justice, or 
any imputation on him for anything done or 
omitted to be done by him in the administra- 
tion of justice and that hence the proceedings 
in contempt were misconceived. 56 L.W. 
702=1943 A.L. J. 527=48 C.W.N. 44= A. I. 
B. 1943 (P.C.) 202= (1943) 2 M.L.J. 568 
(P.C.). Where the gravamen of an article 
published in a newspaper is that judgment 
after judgment is being given in the High 
Court arbitrarily and that neither law nor 
facts are discussed before judgment is deli- 
vered, and it further says that it is neces- 
sary “to restore the confidence of the pub- 
lic that law is discussed and facts are digest- 
ed before cases are disposed of”, there can 
he no doubt that the article is as gross a con- 
tempt of Court and misrepresentation of pro- 
ceedings in Court as it is possible to iwnogrng 
and nothing could be mere calculated te 
bring the High Court into contempt and to 
lower its authority with the general public. 
16 L. 266=155 I.C. 695=1935 Lah. 212 (S. 
B.). See also 1942 O.W.N. 6. It is not 
possible to lay down an exhaustive cata- 
logue of cases which would amount to con- 
tempt of Court, but interference with the ad- 
ministration of justice is one of the wefl- 
recognised heads of contempt of Court. A 
notice was issued to the defendant in a pend- 
ing' suit by the plaintiff’s counsel after the 
plaintiff’s evidence dosed and the defendant ’s 
evidence begun, threatening him with dras- 
the action in case he did not withdraw a plea 
which he had taken in the suit* sad offering 
to desist from taking any action in cue the 
plea waa withdrawn wi th in a certain thug. 
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It was intended to put pressure on the de- 
fendant and to compel him. to withdraw the 
plea. Meld, that the action amounted to a 
direct interference with administration of 
justice and constituted contempt of CouTt. 
57 A. 573=1935 A. 117=1935 A.L. J. 29. 
The editor of a newspaper, who was convict- 
ed of having published in his newspaper an 
obscene advertisement published a leading 
article in his newspaper in the course of 
which lie said: “The prosecution eleaily 
stated that the case was filed as the result 
of ‘correspondence from Government but 
with the blessings of the magistrate, refused 
to produce the correspondence and the state- 
ment had to go uncontested. Without mean- 
ing any disrespect, we doubt whether in any 
case where opinions count and Subordinate 
Magistrate will give a judgment contrary to 
what he believes the Government of the day 
has decided. The fate of this case was seal- 
ed the ruinate the Police told the Magis- 
trate tin. I the Government was behind the 
prosecution”, Held, that the passage sug- 
gested that there was not and there could not 
be any proper judicial trial, that the proceed- 
ings before the Magistrate were an empty 
formality, that the Magistrate had made up 
his mind to convict the accused even before 
the trial was over with a view to conform to 
what he believed to be the wishes of the Gov- 
ernment ; in other words, once the Magistrate 
knew that the Government had instituted the 
prosecution, there was bound to be a convic- 
tion, and the article amounted to a gross con- 
tempt of Court, and the contempt was so 
grave that the High Court could not allow 
attacks of this nature to be made against, 
the subordinate Courts of the Province with- 
out taking serious action. 1942 M.W.N. 722 
=55 L.W. 799 (2)=A.I.R. 1942 Mad. 711 
(1)^(1942) 2 MJL.J. 622 (S.B.)=I.L.R. 
(mj) Mad. 26; see also 1942 Bom. 331= 
44 Bom.L.R. 796. The editor of a news- 
paper is responsible for what is published in 
his newspaper. The usual presumption of 
the editor being aware of the contents of 
publication is not rebutted by a vague and 
general statement that the editor was on 
leave on the day that the article was publish- 
ed. 45 Cr.L.J. 445= A. I JR. 1943 Bah. 329 
(F.B. ) . In contempt of Court proceedings 
the fact that the item alleged to be contempt 
merely consists of quotations from other 
source would afford no defence if the article 
amounted to contempt because a person may 
be as much gnilty of contempt by quoting 
from some source as writing the matter him- 
self. 45 Cr.L.J. 445=A.I.B, 1943 Bah. 329 
(P.B. 1 . St r also 16 Luck. 758 (newspaper 
article likely to deter witness front giving 
evidence). Contempt of Court when commit- 
ted by an Attorney in a private capacity can 
be of such a nature as to show professional 
unfitness. The fact that it is contained in a 
notice sent by the Attorney under sec. 80, 
C.P. Code, to a Judge in respect of certain 
remarks made by the Judge in a judgment 
v* a e*m i* which the Attorney was a wit- 
Ifttto ground for holding that no offenee 
No one by merely fifing or 


threatening to file a suit and calling his com- 
munication a notice under sec. 80, O.P. 
Code, can insult and vilify a Judge in that 
manner. The Attorney who makes such al- 
legation renders himself liable to be dealt 
with under (lie disciplinary powers of the 
High Court. 43 Bom.L.R. 250. It is not 
uncommon to attack abuses and to attack 
persons in an election manifesto whether 
the abuses exist or not and whether the per- 
sons deserve the attack. But to slander the 
whole judiciary of a province in an attempt 
to secure votes at a Bar Council election is 
not only contemptible but almost criminal. 
Au advocate indulging in such attacks is 
guilty of contempt of Court. 57 A. 573= 
1935 A.L.J. 46=1935 A. 38. An article in 
a newspaper contained a pasasge as follows: 
“In this connection it is amusing to note 
that when a comparatively undeserving law- 
yer is raised to the Bench, which is a fairly 
frequent occurrence in our judicial history, 
it is generally claimed, etc.”. Held, the 
words ‘a comparatively undeserving lawyer \ 
were particularly offensive, connoting as they 
did lack of capacity or character or of both, 
and that the passage in question amounted 
to an unwarranted defamation of the High 
Court, likely to injure and lower its pres- 
tige in the eyes of the public and to shake 
their confidence in its capacity to adminis- 
ter justice, and that it constituted a contempt 
of Court of which the High Court is bound 
to take cognizance. 57 A. 573=1935 A.L.J. 
125=1935 A. 1. To constitute contempt it is 
not necessary that the aet or writing should be 
in respect of a case which has been heard 
or is pending. Judges and Courts are no 
doubt open to criticism and if reasonable 
argument ov expostulation is offered against 
any judicial act as contrary to law or the 
public good, no Court would treat that as con- 
tempt of Court. A publication out of Court 
of a libel on one or more Judges of the 
Court will constitute contempt. 36 Cr.L.J. 
1033=39 C.W.N. 770=1935 Cal. 419 (S.B.). 
■^‘^ticle published in a newspaper stated 
as follows: “It is so unfortunate and regret- 
table that at the present day the Chief Jus- 
tice and the Judges find a peculiar delight 
m hobnobbing with the executive with the 
result the judiciary is robbed of its inde- 
pendence which at one time attracted the 
admiration of the whole country. The old 
t tMngs has vanished away. W e wish 

the Chief Justice and the Judges appreciate 
t be sentiments of the public. The generation 
t mt lias i gone by should be an ideal to them”. 
Hiia, thar it constituted contempt of the 
High Court. (Ibid.) Where the effect of 
<;«>rtain newspaper articles was likely to be to 
jleter witness from giving evidence in a pend- 
ing rase, it amounts to contempt of Court 

ion" to? 0 * of a Seri<mB nature. (1941 O.A. 
42S. Where a complainant in a <Uf«na.t<«" 
case writes an article a couple of days after 
the complaint is filed asserting the truth of 
the statements contained in his paper and 
challenge the accused to prove their falsity, 

“ — » * 
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Headlines amounthto to comment on a 
pending case are not permissible* Where a 
newspaper in publishing the proceedings of. 
a pending case inserted headlines which in . 
fact amounted to a criticism of the prosecu- 
tion case under the guise of a summary of 
the day’s proceedings and some of the head- 
lines were mere arguments of the defence 
and it appeared that their publication might 
have an effect on the minds of witnesses to 
be examined or cross-examined and amount- 
ed to conduct calculated to produce an at- 
mosphere of prejudice* lichl, that the publi- 
cation of the headlines amounted to con- 
tempt. 37 C.W.N. 276=60 O. 603=1933 C. 
138. Where a newspaper published with 
scare headlines portion of a complaint 
against the respondent in which gross allega- 
tions were made against him four months 
after the complainr had been tiled, while pro- 
ceedings were actually pending in the trial 
Court and also in the High Court for quash- 
ing the complaint, and further the paper pub- 
lished above the complaint its own comments. 
JT(ld , that nothing could be more in the na- 
ture of contempt than action of that charac- 
ter. 40 P.L.R. 791=A.I.R. 1938 Bah. 815. 
Although the danger or absence of danger 
of actnal prejudice is an important conside- 
ration it is not the only consideration. 
Tlir jurisdiction of the Court exist h 
not only to prevent mischief in the particu- 
lar case bnf to prevent similar mischief aris- 
ing in other cases. 37 C.W.N. 276=1933 C. 
118=60 0. G*l3. The misuse of the process 
of the Court for obtaining a warrant against 
a person against whom the complainant has 
no intention of proceeding, merely to use it, 
as a lever for blackmailing him, amounts to 
contempt of Court. 41 P.B.R. 130= A. X. 
R. 1939 Lali. 343. 

Jttrisdiotion. — A contempt of the High 
Court is an ** net made punishable under a 
law for the time being in foree” within the 
meaning of sec. 4 (o) of the Code of Crimi- 
nal Procedure and such offence can be in- 
quired into according to the provisions of 
the Code as set out in see. 5 (2) — Hence 
where a contempt has been committed with- 
in the territorial jurisdiction of a High 
Court, in India, such Court is competent to 
issue process to secure the attendance of the 
offender wherever he may be residing in 
British India as in the case of an offence 
under the Penal Code or under any other 
Act for the time being in foree. 1944 A.Tj. 
J. 459=I.L.R. (19441 All. 665=1945 All. 1. 
See also 1945 O.W.N. 109; 1944 Bom. 127. 
There is no warrant for holding that a Court 
cannot commit for contempt if any other re- 
medy exists. The fact that there is another 
remedy available is no doubt a matter for 
the Court to consider when exercising its dis- 
cretion whether to commit or not to commit, 
but on the other hand, the desirability of 
speed and the necessity of ensuring that the 
orders of the Court should be obeyed are 
also matters of importance. 1945 A.L.J. 505 
=A.I.B. 1945 F.C. 147= (1945) 2 M.L.J. 
356 (P.C.). 

Jurisdiction to Punish for Contempt, — 


The jurisdiction to punish for contempt of 
itself is inherently vested in every High 
Court in India including the non-Presid©ncy 
High Court, which is also a superior Court 
of record. This inherent power of the High 
Courts has not been taken away or in any- 
wise limited by Act XII of 3926. Consequ- 
ently the High Courts in India continue to 
have power to deal with contempt of them- 
selves in the same manner as a Court of re- 
cord has under the common law of England. 
There is no limitation imposed on the High 
Courts in the matter of punishment of offen- 
ders for contempt. A sentence passed on an 
offender committing him to custody in jail 
until such fimo as he apologised to the Court 
and fur? her purged his contempt by paying 
into the Court the sums of money received 
in defiance of the Court 'm injunction, is in 
accordance with law. 18 "Lab. 69=38 Cr.Ij. 
J . 863=A.I.R. 1937 Lab. 497 (S.B.) ; 40 C. 
W.ST. 1285; 356 I.O. 1055=39 C.WJST. 770. 
St p also I.X.R. H944) Bom. 333=46 BomX. 
R. 94=1944 Bom. 127; 44 Bom.Ii.R. 

249=1942 Bom. 154; 1943 Nag. 334=1943 
N.T-.J. 505; 1944 Bom. 327. The idea 
underlying the Act is that if a person can be 
sufficiently tumished by some other tribunal, 
then the High Court should not entertain 
summary proceedings for contempt- 1943 
Xng. 334=1943 N.L.J. 505. A Court sub- 
ordinate to the High Court has no jurisdic- 
tion to entertain contempt proceedings if the 
contempt is not. committed in its presence 
1943 Nag. 334=1943 N.L.J. 505. An order 
made bv the Chief Judge of the Bombay 
Small Cause Court, directing a mutawalli of 
a wakf to furnish within a specified period 
a statement of accounts and particulars, is 
an order directing him to do a specific thing 
within a limited time. An order of such a 
nature, if disobeyed, can be enforced by pro- 
ceedings for contempt, by the High Court 
under the Contempt of Courts Act of 1926. 
43 Cr.B.J. 667=44 Bom.L.5. 249=A.I.R. 
1942 Bom. 154 (1). Chief Court of Sind has 
power to punish for eontemut. I.L.R. (19*4; 
Kar. 396. Apart from the inherent jurisdic- 
tion of the High Court, such jurisdiction has 
been expressly conferred on the High Court 
by the Contempt of Courts Act of 1926, in 
all eases of contempt except those which 
amount to offences under the Indian Penal 
Code. 57 A. 573=1935 A. 117=1935 A.L. 
J. 29. The Judicial Commissioner ’s Court 
although it is the highest Court of Judica- 
ture in the Province and has general super- 
intendence over other Subordinate Courts in 
the Province, cannot be held to derive its au- 
thority from the Court of King’s Bench, nor 
has it been established by Royal Charter. 
The Judicial Commissioner’s Court has no 
power either by statute or otherwise to punish 
contempt of Subordinate Courts either in catil 
or criminal cases. 1935 N. 46=31 N-B.R. 
154=156 I.C. 666. But see also 18 I*h. 69 
=A.I.R. 1937 Lah. 497=40 C.W.N. 1*35; 
A.I.R. 1940 Sind 239; A.I.R. 1939 Oodh 131 
(F.B.), If the Official Receiver considers 
that members of his staff have boon obstruct- 
ed to an extent which amount** to a contempt 
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of Court, it is entirely within Ms discretion 
either to take proceedings for contempt or 
to initiate criminal proceedings. It is, how- 
ever, a salutary principle that where the con- 
tempt is some form of physical violence or 
obstruction and is as such punishable by a 
Criminal Court, it should be dealt with there. 
41 O.W.N. 1325. The High Court in insol- 
vency has jurisdiction to commit to prison 
for contempt not, only the insolvent, but 
other persons who deliberately aid the insol- 
vent in defying an order of the Court. The 
Court’s powers are not limited by sec. 58 of 
the Presidency Towns Insolvency Act. 48 L. 
W. 462— (1938) 2 M.L.J . 609. The power 
to commit for contempt is not to be lightly 
used and should be reserved for cases where 
the contempt is deliberate and of such a 
nature that committal is called for. 49 L. 
W. 29=1. L.R. (1939) Mad. 466=A.I.R. 
1939 Mad. 257=(1939) 2 M.L.J, 843 (F. 

B. ). The Court’s jurisdiction in contempt is 
not to be invoked unless theTe is Teal pre- 
judice which can be regarded as a substan- 
tial interference with the course of justice. 
Where in the course of a newspaper article 
it was suggested that a political party was 
in sympathy with a terrorist gang against 
whom criminal proceeding was pending, held, 
that the comments were improper but did not 
amount to contempt (Essentials for prose- 
cution for contempt stated.) 58 C. 884=35 

C. W.H. 189=1931 C. 257. The CMef Court 
of Bind has a right to punish in a summary 
way contempt of itself. A.I.R. 1940 Sind 
239 (F.B.) . It is a duty of a Court, not so 
much jo itself hut to the public in whose in- 
terest it administers justice, that it should 
preserve its proceedings from misrepresenta- 
tion. There is no distinction between a mis- 
representation of the action of a Chief Cour 
when it exercises its undoubted powers 0 
superintendence of Magisterial Courts unde 
sec. 224, Government of India Act, 1935, an 
sec. 17, Sind Courts Act, 1926, and the mis 
representation of the action of the Court 0 
a Judge in a judicial as distinct from an ad 
ministrative capacity, provided always tha 
that action relates to the administration 0 
justice. A.I.R. 1940 Sind 239 (F.B.). Se 
also A.T.R. 1939 Oudh 131 (F.B.). 

CRITICISM ^ OF EXECUTIVE OFFICER. — N 

doubt a criticism of an executive officer, n 
matter how severe, cannot amount to con 
tempt of Court, but if such criticism con 
tains matter which is calculated to interfere 
with the due course of justice it would 
amount to contempt. Proprietors and publi. 
shers of newspapers who set out to criticise 
the public administration in respect of mat- 
ters which are sul judice or are about to be 
adjudicated upon, do so at their peril. A. I, 
R. 1945 Lah. 206. See also 212 I.O. 17=s 
45 Cr.L.J. 415. 

Jurisdiction of Court — Residence of 
accused if material. — Contempt of Court 
conforms to the ordinary rule that the juris- 
diction of the Court is determined by the 
place where the offence is committed and not 
hy the place where the offender may happen 
to reside. If the offender removes himself 


beyond the territorial jurisdiction there might 
be difficulty in securing his appearance and 
executing the sentence but that would not 
deprive the Court of jurisdiction over the of- 
fence. This is especially so where the accused 
has appeared and has submitted to the 
Court’s jurisdiction . 57 M. 831=1934 M. 
423=66 M.L.J. 650. The High Court has 
jurisdiction to hear a notice of motion for 
contempt of Court against a party who, 
though not resident within the limits of its 
ordinary original jurisdiction, is yet a resi- 
dent of British India, because as a subject, 
of British India, he is governed by and bound 
lo obey the laws of British India and to re- 
cognise the authority of Courts established 
by laws prevailing in British India . 36 Bom. 
L.R. 992=1934 B. 452=59 B. 10. 

Where a person is restrained by a judicial 
order of one High Court from proceeding 
with certain action and the person commits 
contempt of that High Court, by defying the 
order in the jurisdiction of other High Court, 
the former High Court has jurisdiction to 
commit the person for contempt. [T-^.R. 
(1937) 1 Cal. 345. Foil.] A.T.R. 1937 Cal. 
601. See also 40 C.W.N. 1285. As to juris- 
diction of Oudh Chief Court in respect of 
contempt of subordinate Courts, see 1939 O. 
WMST. 290=A.I.R. 1939 Oudh 131 (F.B.). 

Competency of High Court to 

SECURE ATTENDANCE OF OFFENDER BE- 
YOND ITS jurisdiction. — Where con- 
tempt has been committed within the ter- 
ritorial jurisdiction of a High Court, in 
India, such a Court is competent to issue pro- 
cess to secure the attendance of the offender 
whoever he may be residing in British India, 
as in the case of an offence under the Penal 
Code or under any other law for the time 
being in force. 20 Luck. 442=1945 O.W. 

169=A.I.R. 1945 Oudh 266. 

Inherent power to punish. — The power 
to punish for contempt of Court is a power 
inherent, in superior Courts of Record, which 
in India are the High Courts. Bach High 
Court has inherent poweT to pufiish ~ con- 
tempt of itself; but no other Court has any 
power to deal with contempt of Court. If a 
High Court considers that a person has com- 
mitted contempt of that Court although the 
contempt may have been committed outside 
the jurisdiction of that Court, it can deal 
with that person if he were within its juris- 
diction. But there is no power in any High 
Court to arrest for contempt of Court a man 
outside the jurisdiction of that Court. 46 
Bom.Ii.B. 94=A.I.R. 1944 Bom. 127. See 
also 1944 A.L.J. 459. The fact that crimi- 
nal proceedings under sec. 194, Or. P. Code, 
may be directed against a person who has 
defamed the Court generally is no bar to 
his being proceeded against for contempt of 
Court. 1935 A. 1=154 I.C. 955. 

Some Illustrative Oases — Comment on 
pending cases.— All proceedings in suits 
pending in a Court of Justice are privileged, 
and any comment on {he subject-matter of 
the iuits and any abuse of the parties or 
holding them up to ridicule and contempt in 
the eyes of the public, whilst the suit is 
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pending are not allowed. The object of pro- 
ceedings in contempt in such cases is not so 
much to vindicate the dignity of the Court 
or of the person of the Judge, as to ensure 
that every litigant in a Court of justice has 
a fair and unprejndiced hearing at the 
trial on the merits of his case. The Court 
has to read the article and see whether the 
article may fend to interfere with the pro- 
per course of justice. If it has that ten- 
dency if. constitutes contempt of Court. 39 
Bom.L.B. 471^=38 Cr.L.J. 942=A.I.B 
3937 Bom. 305. See also 1943 Lah. 829 
('F.B.y A libel on Ihe parties to a suit which 
does not amount fo an interference with the 
course of administration of justice is not a 
matter for contempt . proceedings . (7hfd.). 

“Proceedings in contempt are not taken mere- 
ly in respect of technical offences. To sug- 
gest in a newspaper article that evidence in- 
tended to be used in a prosecution which is 
either proceeding or is plainly contemplated, 
has been obtained by improper means and is 
unreliable or to suggest that admissions by 
the accused have been improperly obtained, 
amounts to contempt of Court. 40 Bom.L. 
B. 73. Tlie offence of contempt, may be 
committed if the writer of the offending pub- 
lication cither knows a proceeding or cause 
to be imminent or should have known that 
it was imminent. In criminal cases if is not 
necessarr that the accused should have been 
brought before a Magistrate provided he has 
been arrested and is in custody. It would 
no doubt be going too far to say that even 
if it is found as a fact that the writer of 
the offending publication had no actual know- 
ledge of the institution of the case it was 
his duty to make enquiries in this behalf 
but when the writer knew that a report had 
been made fo the police and the police in- 
vestigation had been followed by the attach- 
ment of property and arrest of the offenders, 
the writer must be taken to have known that 
a case was almost- certain to be filed and 
f here fore would be guilty of contempt* of 
Court. 221 T.C. 195= A. I. R. 1945 Lah. 206. 
There is a special responsibility which 
rests on newspapers of seeing everything 5s 
excluded from their columns in reference to 
pending cases, whether civil or criminal, 
which mighf possibly have the effect of pre- 
iu dicing or prepossessing the mind of any 
judicial officer, juryman or potential witness 
who might be or become concerned with it. 
If is to check the tendency which newspaper 
references to pending cases have of reduc- 
ing the Court concerned to impotence so far 
as the actual elimination of prejudice and pre- 
possession is concerned, that the High CouTt 
exercises a strict supervision over such refer- 
ences. 1946 A.W.B. (H.C.) 62. It is of 
the very essence of contempt of Court that 
proceedings should be pending, when tha 
article alleged to constitute contempt is pub- 
lished. It is not necessary that the accused 
in a criminal case which is the subject of 
comment should have been committed for 
trial or even for him to have been brought 
before a committing Magistrate provided he 


has ben arrested and Is in custody when the 
article is published. 21 Pat.L.T. 980. 

As to what are pending proceedings, see 
185 I.O. 86=41 Cr.L.J. 148. Any publica- 
tion which tends to excite prejudice against, 
the parties to a pending litigation ot their 
litigation while it is pending constitutes con- 
tempt of Court. Attacks on ot abuse of a 
party, his witnesses or solicitor constitute 
contempt, but a mere libel on a party, not 
amounting to an interference with the course 
of justice, does not, the party bein« left to 
his remedy hv action. T.L.R. 0938) Mad. 
545=A.f.R. 1938 Mad. 248=C1038) 2 M.li. 
,T. 81. The comment on a case which is wh- 
jitflicc or suggestion that, the CouTt should 
fake n certain course in Tespect of a mat- 
ter before it constitutes contemut and 
honesty of motive immaterial. Good Sir 
fention is not the deciding factor in a mat- 
ter of contempt, thongh the intention and 
bnnn firfc nature of the action have a bearing 
on the question whether the Court^ should 
take action. To comment on a case* which 
is about to come before the Court with know- 
Ipdge of that fact is just, as much contempt, 
ns comment on a case actually launched. 
This does not m*an that, reference cannot 
be made to pending cases or that items of 
news which are concerned with pending cases 
should not bo published. What, cannot be 
permitted is a discussion of the attitude 
which the Court should adopt when consi- 
dering the ease. 49 L.W. 29=1. L.B. H939> 
Mad. 466=A.T.B, 1939 Mad. 257=0939) 2 
M.Tj.J. 843 (F.B.). A pamnhlet which as- 
sumes the truth of certain facts which are 
connected dirpcflv or indirectly with the mat- 
ters under consideration and awaiting de- 
cision in a pending litigation, amounts to 
contempt of Court. So also a document, con- 
taining reflections upon the conduct and *he 
character of certain of the persons concern- 
ed in a pending proceeding and nredict- 
ing that a certain party will win and there- 
by justice will be defeated. 1939 -Cal. 672 
t=43 C.W.X. 333=1. L. B. (1939) 1 Cal. 
394. Where a member of the Legislative 
Assembly wrote a letter to a Magistrate 
making certain suggestions with reference to 
proceedings under S. 107, Cr.B. Code, pend- 
ing before him, it was held that, it grossly 
offended against the law of contempt of 
Court and that no member of the Legisla- 
tive Assembly had any right to interfere in 
such a manner in the course of administra- 
tion of criminal justice. 18 5 T.C. 754= 
A.I.B. 1940 Oudh 178; 1939 A.L.J. 99= 
1939 All. 427; 181 I.O. 714=1939 O.W.N. 
525=AXB, 1939 Oudh 180. See also 14 Lack, 
649 ; 14 Luck. 653. Every private communica- 
tion to a Judge for the purpose of influencing 
his decision upon a pending matter, is con- 
tempt of Court as tending to interfere with 
the course of justice- 181 I.O. 466=1989 
O.W.N. 522=A.I.B. 1939 Oudh 282. 

Where a party to a pending case wrote a 
letter to the Judge seised of the ease centaa- 
ing the following statement <f yo» have on 
your responsibility caused all these proceed- 
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mgs against law to be taken with a view to 
cause loss to me. In case I succeed in appeal) 
you yourself stall be responsible for tbe pro- 
perty or tbe value thereof due to the above- 
mentioned unlawful acts,” it was lield that it 
amounted to contempt of a serious nature 
and that it contained a threat and an im- 
putation against the Judged impartiality 
and that it was a serious matter which could 
not be treated lightly. 1940 N.L.J. 425= 
A.I.R. 1940 Nag. 407. Where the respon- 
dent, the editor of a newspaper, after repro- 
ducing an accurate statement of a criminal 
complaint lodged against the accused, added 
in big headlines that “thousands of rupees 
were missing” as a fact, instead of “as al- 
leged,” held, the respondent was guilty of 
contempt. 3931 hf.W.N. 1058=34 L.W. 
727=61 M.L.J. 848. Where during the 
pendency of a suit rolnrinsf to the genuine- 
ness of a will the editor of a newspaper pub- 
lished a copy of the will in the paid advertise- 
ment. column and it appeared that the pub- 
lication was likely to prejudice the mind of 
the public, held, that the act of the persons 
responsible for the paper amounted to con- 
tempt. of Court. 1931 A.L.J. 647=1931 
. 420. The special privilege of the press 
5s a timeworn fallacy. No editor has a 
right to assume the role of investigator or 
irv to prejudice the Court against any per- 
son. 15 Luck. 268=41 Cr.L.J, 169=1930 
O.W.N. USSsA.I.R. 1940 Oudh 137. Se< 
also A.I.R. 1940 Rang. 70=41 Cr.L.J. 
445. Far from there being any special pri- 
vilege of the press, there is on the other 
hand a special responsibility affecting the 
editor of a newspaper, namely that he is in 
duty bound always to bear in mind the dan- 
ger of prejudicing the course of justice bv 
the publication of articles in his newspaper 
which though innocent in appearance may 
easily be so read by m embers ^ of the public 
as to prejudice the course of litigation. 1940 
O.W.N. 1197. Tt is not possible to say 
that criticism of Court is protected and can 
be justified where there is no good faith, 
where there are misstatements and misrepre- 
sentations and where necessarily the Court is 
brought into contempt and disrepute. A. I. 
R. 1940 Sind 239 (F.B. 1. Guardian cele- 
brating marriage of ward in breach of under 
taking given to Court — Offence— Persons as 
sisfing guardian whether liable. 31 Bom. 
L.R. 1120; 1940 Nag. 203; T.L.R. (1942) 
Nag. 45. See < 0*0 A.I.R. 1938 Cal. 38; 
1933 Pat- 142=12 Pat- 1. Where a per- 
son is restrained by a judicial order from 
proceeding with certain action, the person 
so ordered is not justified in disobeying the 
order merely because he is advised or thinks 
that the order is wrong in law. A.I.R. 
1937 Cab 601, See also 44 Boxn.L.B. 231 
=3942 Bom. 164. The words “opinion, ad- 
vice or direction” in 8. 34, Trusts Act, 
mast be read together as meaning nothing 
than guidance. Under S. 34 the 


Court exercises what may be called its con- 
sultative jurisdiction, giving guidance to a 
trustee who presumably asks for it, because 
he wants it and intends to follow it- S. 34 
is intended to enable a trustee to obtain the 
Court's guidance in suitable matters for his 
protection. The advice, opinion or direc- 
tion given under S. 34 is not an order bind- 
ing on parties and disobedience to it does 
not involve committal for contempt though 
the trustee disobeyig the direction would 
lose the protection given by S. 34. A.I.R. 
1945 Sind 81 (F.B.). There are no doubt 
statutes which authorizes the Court to give 
instructions which, when given have the full 
force of orders which must be obeyed and 
though it may be said that the dictionary 
definition of an order as something to be 
obeyed and a direction as something to be 
foliowed is a mere play upon words, a dis- 
tinction without, a difference, the distinction 
may in fact be very real. It depends upon 
the context in which the word “direction” 
is used. A.I.R. 1945 Sind 81 (F.B.). 

Where in the course of a series of newspaper 
articles the editor alleged that the Judges had 
convicted a person after having expressed a 
doubt of his guilt, that the conduct of cases 
before the Chief Justice was such that argu- 
ments and authorities were ignored and that 
the life and liberty of the subject brought 
before him was in peril, and further that 
the Chief Justice passed monstrous Senten- 
ces and unjustifiably convicted persons on 
the uncorroborated testimony of an appro- 
ver and accused the people of the province 
as habitual liars thus prostituting the posi- 
tion of a Judge. Held, that the articles 
were intended to lower the prestige of the 
High Court and the dignity of the Judge 
and that the editor could be punished for 
contempt. 8 P. 323=117 J.O. 180 (2)=30 
Cr.L.J. 741 (F.B.) . Where a pariy 

sends threatening letters to the opposite 
party and his advocate demanding the with- 
drawal of certain allegations in the^ plead- 
ings it is calculated to interefer with and 
obstruct or divert the course of justice and 
hence the party sending such communications 
is therefore clearly guilty of contempt of 
Court. I.L.R. (1940) Nag. 69^=1939 N.L.J. 461. 
For words or action used in the face of the 
Court, or in the course of proceedings to be 
a contempt they must be such as would ‘in- 
terfere or tend to interfere with the course 
of justice- An insult to counsel or opposing 
litigant is very different from an insult to 
the Court itself. 1945 M.W.N. 371=58 
L.W. 347=47 Bom.L.B. 738=49 O.W.N. 
733=A.I.R. 1945 P.C. 134=(1945) 2 U. 
L.J. 109 (P.C.). Where a person accused 
of an offence under secs. 420 and 406, I.P. 
Code, files a complaint for defemation 
against a witness in that case and during its 
pendency, in respect of certain statements 
made by that witness, it was held that inas- 
much as the complaint was made more than 
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6 mouths after the examination of all the 
witnesses and not straightaway as soon as 
the particular witness was examined, it was 
a 1 bona fide act intended for the protection 
of the complainant's own good name and 
not an act aimed at putting pressure to bear 
on witnesses and as such there was not even 
a technical offence of contempt committed. 
181=1. C. 575=40 Cr.L.J. 569=A.I.R. 
1930 Oudh 225. Where a person files a com- 
plaint for defamation in respect of various 
allegations against him contained in a peti- 
tion to adjudicate him an insolvent, and also 
says that he had told the other party that if 
insolvency proceedings are stated, he would 
take counter proceedings, thorp is nothing 
done from which an inference could he 
drawn that if the allegations in the insol- 
vency proceedings arc withdrawn, the cri- 
minal proceedings for defamation would also 
he dropped. There is a distinction between 
a threat before proceedings are instituted 
and a threat after proceedings have been in- 
stituted. If when the earlier proceedings 
have been taken a threat, is held out then to 
the person who institutes the proceedings by 
the opposite party to the effect that unless 
the proceedings are withdrawn drastic ac- 
tion would be taken, the holder of the threat 
would be guilty of contempt of Court; but 
where the threat is held out before the insti- 
tution of the proceedings it amounts only 
to a warning so that an unguarded action 
may not be taken . There may well be action 
in the nature of a blackmail and it would be 
dangerous to hold that if the person attemp- 
ted to be blackmailed were to hold out a 
counter threat, he would be guilty of con- 
tempt of Court. 1940 A.L.J. 798. Where 
during the course of a guardianship x n ’°* 
feedings, one of the parties files an affidavit 
containing aspersions on the other party 
and he thereupon files an application under 
Sec. 476, Cr. P. Code, for enquiry into the 
falsity of the allegations in the affidavit and 
for^ necessary action and also files a com- 
plaint against the other under Sec. 500, X.P. 
Code, neither the application under S. 476, 
Cv. P. Code, nor the complaint under S. 
500, 1.p. Code, constitutes contempt of Court. 
1940 A.L.J. 579=1940 All. 497. Where 
a person not a party to the suit 
sends a registered notice to the defendant, 
demanding the withdrawal of an abusive epi- 
thet used in the written statement with 
reference to him, and threatening to file a 
suit for damages, if it was not withdrawn, 
it is merely the formal preliminary notice for 
a suit for damages for libel and does not 
constitute contempt of Court. 187 I.C. 65= 
1939 A.L.J. 1157=1940 All. 114. See 
also I.L.E. (1942) Nag. 506=43 Cr.L.J. 
98. Where A aids and abets B in his disobe- 
dience of an injunction, it is a wrong remedy 
to petition the Court to issue notice upon A 
to show cause why he should not be com- 
mitted for contempt for disobedience of the 
* C.C.M. — s io 


injunction. The petition should ^ ask the 
Court that A be committed for aiding and 
abetting B in his disobedience. 1938 P.W. 
N. 895=19 Pat.L.T. 867=1938^ P.C. 
295. The Government granted certain lease 
of quarrying rights to A, A took possession 
of the quarries. In a dispute concerning 
lease the Government, and its servants were 
restrained by an injunction from disturbing 
possession of A . B, who was not a party to 
the injunction proceedings, but who derived 
iiis supposed interest from the Government, 
continued to work the quarries. A brought 
an action for contempt proceedings against, 
the Government for disobedience of the in- 
junction, and against 2?, for aiding and abet- 
ting the disobedience. Held, that Govern- 
ment could not. be said to have disobeyed the 
injunction. . It, was for A , who had the im- 
mediate right to possession or was in posses- 
sion under the order of the Court, and not for 
the Government, who was not in actual pos- 
session to eject- B. The dutv of the Gov- 
ernment was to leave those who claimed en- 
titled to the possession of the soil to take 
the appropriate measures. Held, further y 

as Government was not liable, B, who derived 
his interest through it, could also not be held 
liable for disobedience. [16 Pat. 159= 
1937 Pat. 65=166 T.C. 966 (S.B.), re- 
versed]. 19 Pat.L.T. 867=178 I.C. 490. 
Sec aUo 41 C.W.N. 821=1938 P.C. 295 
(P.C.); 1945 Sind 81. Where attacks 
are made on the personal character 
of a Judge, or wheTe base or im- 
proper motives in the decision of a case are 
attributed to Judge, the process of the 
Court should be used; but the process of 
contempt- for scandalising the Court is one 
which should be sparingly used. A general 
expression of opinion hostile to the utility 
of Courts of Justice, without any attack on 
any particular Judge or comment, on any 
particular case, is not- likely to affect, the 
public and does not amount to contempt of 
Court. I.L.R. (1938) Bom. 179=40 Bom. 
L.R. 75=1938 Bom. 197. The truth of the 
allegations is no defence in proceedings for 
contempt. Nobody is allowed to scandalise 
a Court and make allegations against it even 
if they are true. Every attempt to justify 
must constitute a new offence of contempt 
committed in the very face of the Court. 
I.L.R. (1945) All. 7=1944 O.W.N. (H. 
C.) 287=1945 A.L.J. 26=A.I.R. 1945 

All. 67. Scandalizing the Court amounts 
to contempt of Court. It is immaterial whether 
the attack on the Judge is with reference to 
a case about to be tried or actually under 
trial or recently adjudged. And the offence 
is in no way mitigated when the attack is not 
upon a particular Judge but upon the Court 
ns a whole, indeed, upon all the Judges. Con- 
tempt is not only committed when there is a 
detailed discussion of the facts and merits, 
but when, for instance, some presumptuous 
person states that the case of the party is 



r674 


The Civil Court Manual (Imperial Acts). 


[S. i 


sound in law and fact before such case is 
heard and decided. An article suggesting 
abuse by Chief Conrt of its powers a desire 
on the part of that Court to enter into a 
conflict with the executive Government and 
containing a plain invitation to Magistrates 
to disregard the authority of that Court and 
fo subordinate themselves to the alleged 
wishes of the executive Government, ( is an 
article tending to embarrass the administra- 
tion of justice and calculated to create in 
the minds of the general public grave appre- 
hension that the Chief Court is not entitled 
fo public confidence in its discharge of its 
duties. Such article amounts to contempt 
of Court. 1940 Sind 229 (F.B.). Before 
a person can be committed for contempt, the 
Court, should be satisfied ( a ) that something 
has been published which either is clearly in- 
tended or atleast is calculated to prejudice a 
trial which is pending; (h) that tile offend- 
ing matter was published with the knowledge 
of flip pending cause or with the knowledge 
that the case was imminent; and (c) that, 
the matter published tended shbtsanfciaTly to 
interfere with the due course of justice or 
was calculated substantially to create pre- 
judice in the public mind. It is a contempt 
of Court to prejudice mankind for nr against 
the party to the cause before the cause is 
heard. Tile publication of a newspaper arti- 
cle which is deliberately designed to create 
an atmosphere of sympathy for the offenders 
and to mobilise public opinion in their 
favour and which is calculated to produce 
the impression that the offenders aTe not 1o 
blame and that they are being persecuted 
as they happen to belong to a particular 
community must, therefore, be treated as a 
contempt of Court. It is not necessary in 
the Vase of a criminal trial that the accus- 
ed should have been committed for trial or 
even that he should have been brought before 
a Magistrate provided he has been arrested 
and is in custody. The offence of Contempt 
may be committed if the writer of the offend- 
ing publication either knows a proceeding or 
wise fo he imminent or should have known 
that it was imminent. It is true that a cri- 
ticism of an executive officer, no matter 
how severe, cannot amount fo contempt of 
Court, but if such criticism contains matter 
which is calculated to interfere with the due 
course of justice it would amount to con- 
tempt. Proprietors and publishers of news- 
papers who set out to criticise the public ad- 
ministration in respect of matters which are 
sub- ju titer ot are about to be adjudicated 
upon do so at their peril. 47 P.L.R. 148 
—221 .P. 195=A.I.R. 1945 Lah. 206. 

Where a suit was concluded by a decree of 
Court embodying the terms settlement be- 
tween the parties one of which was an under- 
taking given by the defendant not to dis- 
pose of his properties until the decree was 
fully satisfied, and the defendant mortgaged 
the properties before the satisfaction of the 


decree. Seld, that the breach of the under- 
taking given to the Court amounted to con- 
tempt of Court. 42 C.W.N. 203. News- 
paper article — Imputations against jail 
authorities likely to prejudice fair trial — 
Offence— Sentence. 26 A.L.J. 1307=113 
I.O. 754=1929 A. 81 (F.B.). Proceed- 
ings for contempt — Nature of — Evidence — 
Receiver’s report based on hearsay evidence 
as the basis of sentence — Legality. 118 1. 
C. 565=1929 O. 115. 

Practice and Procedure. — Proceedings 
taken against the offender for the contempt 
of the High Court are of a criminal nature 
as the contempt of the High Court is cer- 
tainly an offence- 20 Luck. 442=1945 O. 
W.N. 169=A.I.R. 1945 Oudh 266. Sum- 
mary proceedings taken, by the High Court 
for contempt of itself are proceedings deriv- 
ed from the Common Law of England. The 
power to punish for contempt is a power sui 
gerterin and not a power which is or can be ex- 
ercised under the ordinary criminal jurisdic- 
tion of the Court. 39 C.W.N. 823. A rule for 
contempt can be issued by anv single Judge 
or any number of Judges of a Court of record. 
Tt is not necessary that the rule should be 
issued by the High Court as an entire body 
after consultation with all its members. 8 
P. 323=117 I.C. 180 (2*) =30 Cr.L.J. 741 
(F.B.). Sre also 7 R. 844=122 I.C. 282 
=31 Cr.L.J. 397. Where an application is 
made to the High Court, on behalf of the Le- 
gal Remembrancer for taking proceedings 
against a person for contenmf of Court, it. is 
not proper that the affidavit in support of 
the application should be that of a clerk. 
21 Pat.L.T. 980=1940 P.W.N. 902. 
The Legal Remembrancer of Bihar is 
competent to represent the Government or 
the Governor in proceedings for contempt in 
BiJtar and can move the Court to take pro- 
ceedings. His functions and duties are wide 
enough to empower him to move on behalf 
of the Government or the Governor and to 
instruct the Advocate-General to carry on 
proceedings for contempt in the High Court. 
1940 P.W.N. 902=21 Pat.L.T. 980. Sum- 
mary jurisdiction in contempt is a powerful 
weapon in the hands of the Court and is to 
be used sparingly. But its use must in large 
part depend upon those who by their mis- 
conduct invite its application. 1940 Sind 
239 (F.B.). The summary power of 
punishing for contempt should be nsed spar- 
ingly and only in serious cases. It is a 
power which a Court must of necessity pos- 
sess; its usefulness depends on the wisdom 
and restraint with which it is exercised, and 
to use it to suppress methods of advocacy 
which are merely offensive, is to use it for 
a purpose for which it was never intended. 
The Bar can surely maintain its dignity and 
prestige without having to invoke this juris- 
diction. Nor should tactless and intempe- 
rate statements by litigants in person be 
taken as contempt of Court- The appel- 
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lant who had been an unsuccessful plaintiff 
in a suit in the High Court and ordered to 
pay cosfs, took out a summons objecting to 
I he taxation of costs and seeking to review 
it and appeared in person in support of his 
objection. In the course of the hearing, 
counsel for the. opposite party stated that 
the appellant was misleading the Court as to 
the nature of the issues raised in the action 
and insisted that he should read out a para- 
graph in the plaint. The appellant retorted: 
“I do not keen anything back at all. My 
fault is that I disclose everything, unlike 
members of the Bar who are in file habit of 
not doing so and misleading the Court.’ * 
This led to a protest from the opposing 
counsel whereupon the appellant at once 
apologised and expressed regret . Later 
when dealing with the Taxing Master’s state- 
ment in the order Hint he had considered all 
matters sot out in the relevant rule, the ap- 
Pc-lianf said: <f It is eustomarv for the Tax- 
ing Master to write what is writ- 
ten al ilio end of the paragraph, but 
is it considered at all 99 No protest against, 
or comment on, this was made at the time 
either by counsel or by the Bench or when 
judgment was given. Subsequently the 
Court was moved to take action against the 
appellant and punish him for contempt in 
respect of his remark against the Bar and 
Ihe Taxing Master, and in spite of the 
apology and expression of regret by the ap- 
pellant the Court held the appellant guilty 
of contempt of Court in respect of the two 
remarks and sentenced him to imprisonment 
and fine. HWd, on appeal to the Privy 
Council, (11 that the words used by the ap- 
pellant respecting the Bar did not and could 
not amount to contempt of Court, and eonse- 
ouenfly there was no jurisdiction in the 
Court, to exercise its summary powers in 
respect of them: (2) that the words used by 
the appellant relating to the Taxing Master 
uere no more than a tactless way of sug- 
gesting that Taxing Masters were apt to 
deal somewhat summarily with such matters 
as were there in question, and afforded no 
reasonable grounds for adjudging the appel- 
lee t guilty of so grave an offence as con- 
tempt. of Court, and that therefore the order 
of imprisonment and fine should be set aside. 
VTovds used in the course of argument, how- 
ever irrelevant, would not amount to con- 
tempt. when they relate to an opponent, 
whether counsel or litigant. 1945 M.W.N. 
371=58 L.W. 347=47 Bom.L.R. 733=49 
C.W.N. 733=A.I.R. 1945 P.C. 134= 

(1945) 2 M.L.J. 109 (P.C.). There can 
be no doubt that a Court need not and 
should not interfere in all cases of contempt. 
It is a very arbitrary method of dealing with 
an offence and contempt proceedings should 
be sparingly instituted, and a person should 
not be convicted unless it is essential in the 
interests of justice that he should be. A 
mere technical contempt of Court is not suffi- 
cient to warrant the High Court interfering 


and convicting the offender. There must be 
a substantial contempt- 1940 P.W.N, 902 
fc=2 1 Pat.L.T. 980. 

Costs. — Where the Crown appears to up- 
hold a conviction in a criminal case, it is 
not the practice to award costs to the appel- 
lant in the event of the appeal succeeding. 
But a ease of criminal contempt, is obvious- 
ly in a different category from an ordinary 
criminal ease. Where in spite of the 
opinion expressed hv the Chief TusHce and 
another Judge of the Court, of which the 
appellant was alleged to be in eontemnt, 
that no contempt "had been committed, the 
executive deems it necessary not onlv to ap- 
pear but. to endeavour to uphold an order 
punishing the appellant for contempt, the 
successful appellant, should hare bis costs of 
the appeal. 47 Bom.L.R. 733=49 C.W. 
N. 733=1945 A.L..T. 335=58 L.W. 347= 
A.I.R. 1945 P.C. 134=(1945> 2 M.L.J. 
109 (P.C.), 

DlSfRETTON OF Coi T RT— INTERFERENCE OK 

u'Pfat.. — T he question of committal or non- 
committal for contempt, is one for the exer- 
cise of the discretion of the Court before 
whom the application to commit is brought 
and unless there is found to bo a serious dis- 
regard of the principles of natural justice, 
flip Privy Council would be slow to interfere 
with that discretion. 1945 A.L.J. 505= 
1945 M.W.N. 564=A.T.R. 1945 P.C. 147 
= (19451 2 M.L.'T. 356 (P.C.). 

Intention. — No intent to interfere^ with 
the duo course of justice or to prejudice the 
public need be proved if the effect of thn 
article or matter alleged to constitute con- 
tempt is to create prejudice or to interfere 
with tho due course of justice. The writer 
of an article can be guilty of contempt with- 
out intending to interfere with the due course 
of justice. The test is not what the writer 
intends but what effect the words would have. 
The question of intention is irrelevant in con- 
sidering whether the offence has been com- 
mitted. 1940 P.W.N. 902=21 Pat.L.T. 
980. See a1*o 49 L.W. 29; 1943 Lab. 3S9 
'* 854; 1945 Xm«. 

1945 N.L.J. 30. The fact that, an act was 
done ignorantly or innocently would make no 
difference to the offence of contempt.. It 
would only be relevant regarding the measure 
of punishment. 1945 N.L.J . 30=A.I.B. 
1945 Nag. 33. In contempt proceedings 
before the High Court it cannot be said 
that in every case the party if repre- 
sented must appear though an advocate ins- 
tructed by an attorney. Nature of High 
Courts jurisdiction in matters of contempt 
indicated. 34 C.W.N. 928. (See 
notes under sec. 2, infra.) Notice of motion 
for contempt — Nature of proceedings — Parti- 
culars to be stated. 86 Bom.L.R. 992= 
1934 B. 452. 

Appeal. — When the High Court punishes 
for a contempt of Court, it is not open to the 
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a. (1) Subject to the provisions of sub-section (3), the High Court of Judi- 
cature established by Letters Patent shall have and 
Power of superior Courts to exercise the same jurisdiction, powers and authority 
punish contempts of Court. in accordance with the same procedure and practice! 

in respect of contempts of courts subordinate to them 
as they have and exercise in respect of contempts of themselves. 


person concerned to aslc the High Court for 
leave to appeal to His Majesty in Council. 
A Court of record is the sole judge of what 
constitutes a contempt. 39 C.W.N. 823. 

Sec. 2. — The Chief Court of Sind is also 
a Court of Record and has power to punish 
in a summary way contempt of itself. I.L. 
R. (1944) Kar. 396. The words “Sub ordinate 
Court” in the Contempt of Courts Act are 
used in a wide sense as including any Court 
over which the High Court has superinten- 
dence for the purpose of see. 85, Government 
of Burma Act, 1935, that is to say, all Courts 
subject for the time being to its appellate 
jurisdiction. Sub-Divisional Magistrate when 
holding an inquiry under sec. 176, Cr.P. 
Code, is acting as a Court subordinate to the 
High Court for the purposes of the Contempt 
of Courts Act. 1940 Rang.L.R. 188=41 
Or.Ij.J. 470=A.I.R. 1940 Rang. 68. The 
High Court of its own motion can issue a rule 
calling upon a person to show cause why he 
should not be committed for contempt of the 
High Court or for contempt of a Subordinate' 
Court. The powers of the High Court with 
regard to contempt of Subordinate Courts are 
the same as its powers with regard to con- 
tempt of itself. Under sec. 2 (1) of the 
Contempt of Courts Act of 1926, the High 
Court can do in the case of contempt of a 
Subordinate Court whatever it can do in the 
case of contempt of the High Court 
itself. Therefore even if an application 
for taking proceedings is not compe- 
tent, as being taken out by a person 
not competent to represent tbe Executive Go- 
vernment, the High Court can take notice of 
the contempt alleged of its own motion and 
issue a rule. 1940 P.W.N. 902=21 Pat. 
T..T. 980. Comment upon an Advocate 

which has reference to the conduct of his cases 
may amount to contempt of Court. 58 C. 
884=85 C.W.N. 189=1931 C. 257. 

Arrest op Counsel Proceeding to Court. 
— The arrest, of a counsel by the police in 
order to prevent him from filing an applica- 
tion the High Court under sec. 491, Cr. 
P. Code, for the release of a detenue anil 
appearing on behalf of the detenue or to pre- 
vent other counsel from so appearing and to 
prevent the counsel from obtaining an order 
from the High Court for an interview with 
the detenue in jail amounts to iuterfereneo 
with the due course of justice and constitutes 
contempt of Court. A.I.R. 1944 Lah. 196 
(S.B.) . 

Withholding Habeas Corpus petition 
non person detained in jail. — Peti- 
tions addressed by detained persons 
tft the High Court under section 


491, Cr.P. Code, must be forwarded without 
any delay. Whether the petition has in the 
events that have happened become infructu- 
ous is a matter in every case for the High 
Court to decide and no one has the right to 
take upon himself that responsibility. It is 
no business at all of any official to form any 
conclusion about an application addressed to 
the High Court . In order to amount to a 
punishable or serious contempt of Court the 
withholding of the application must tend sub- 
stantially to interfere with the due course of 
justice. A.I.R. 1944 Lah. 196 (S.B.). See 
also 1945 Nag. 33. Where the jail Superin- 
tendent deliberately and intentionally with- 
held the application from the High Court 
and declined to forward it, held, he interfer- 
ed with the administration of justice and was 
guilty of a criminal contempt. 1945 N.L. 
J. 30= A . I . R . 1945 Nag. 33. 

Person released by Court on habeas 

CORPUS WRIT RE-ARRESTED UNDER REGULATION 

TTI of 1818 within Court pre cints. — 
A person who is directed by Court to be re- 
leased from illegal detention in habeas corpus 
proceedings or proceedings under sec. 491, 
Cr.P. Code, is only* free from arrest on civil 
process until he reaches home from Court, 
but not free from arrest on criminal process. 
As a warrant of commitment under Regula- 
tion III of 1818 is akin to criminal process, 
the re-arrest of that person under such a war- 
rant in ^ the Court room when the Court is 
not sitting or within the precincts of tbe 
Court even when the Court is sitting will not 
am oimf to contempt unless it is a fraudulent 
proceeding for evading the order of the 
Court which is made in habeas corpus pro- 
ceedings or proceedings under sec. 491, Or. 
P. Code, or the arrest is made in the face 
of the Court so to create a disturbance of 
the Court’s business. 48 C.W.N. 854. It 
would amount to contempt if the person hold- 
ing the warrant says fo the face of the Court, 
that he would not release the person ordered 
l<> be released by it. Such a warrant issued 
by the Governor-General or by the Governor 
of a province does not- amount to a decision 
of a Court but is only an executive act and 
as such it cannot be set up against the order 
of the Court directing the release. 47 G.W, 

, • "When an application addressed to 

the High Court has been written on the 22nd 
no * banded over to the jail authorities 
till the 23rd, the latter figure should not be 
added. Such tampering with a document 
addressed to the High Court is improper and 
is m itself a contempt. The jail authorities 
can endorse the date of receipt by them sepa- 
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rately if they so desire but they have no busi- 
ness to alter or add to or tamper with any 
portion of a document intended for and ad- 
dressed to the High Court. It is most objec- 
tionable to add a figure to the date so as to 
mate it appear that the document bears a dif- 
ferent date to the one which it originally bore- 
1945 N.L.J. 30=A.I.R. 1945 Nag. 33, In 
cases of contempt of mofussil Courts the 
aggrieved person shonld make his applica- 
tion direct to the High Court. Where the 
alleged contempt is in the form of obstruc- 
tion to the receiver appointed by the Court, 
the application may be made either by the 
pary or by the receiver himself or by th 
Court which appointed him. In contempt ap- 
plications the same procedure should be fol- 
lowed as in applications in contempt to 
the High Court on the original side. 35 C. 
W.N. 1265. See also 36 C.W.N. 645. The 
Court of Commisioners appointed under the 
Bengal Criminal Law Amendment Act is a 
subordinate Court and the High Court can 
entertain proceedings for contempt com- 
mitted before the Commissioners. 37 C.W. 
N. 276=1933 C. 118=60 C. 603=34 Cr.L. 
J. 662. The expression “man in the street 
has lost confidence in the administration of 
justice in the province' ’ used by a lawyer in a 
meeting of the Bar Association within the 
premises of the Court is contempt of Court. 
144 I.C. 63=34 Cr.L. J. 726=1933 O. 118. 
During the course of a trial the counsel for 
the accused observed in reply to a suggestion 
that the accused was proposing to leave the 
jurisdiction of the Court, that he would not 
be appearing if that were so. The accus- 
ed in fact left, during the trial. Held, that 
the accused cannot be proceeded against for 
contempt. 35 C.W.N. 1082. A statement 
made by a counsel before the Judge of a 
Pull Bench to the effect that his instructions 
sire that his client does not wish the matter 
to be argued before the bench as constituted 
is a deliberate and intentional insult to the 
Court. It is highly improper on the part of 
the counsel to make such a statement and the 
statement amounts to a contempt of CouTt. 
1932 L. 485 (F.B.). Where a contempt of 
Court committed by a counsel is due to his 
erroneous view of iaw and not to any impro- 
per intention on his part, the ends of justice 
can be met- by the Judges of the Full Bench 
regarding grave disapproval of his action. 
138 I.C. 878=33 Cr.L.J. 675=1932 L. 502 
(F.B.) . Where a leading advocate commits 
the offence of contempt of Court unconsci- 
ously and tenders a written apology to the 
Court, such apology can be accepted as suffi- 
cient amends. 1933 O. 118.8 Attempts to 
interfere with the possession of a receiver 
('appointed by Court) and to intercept the 
rents properly payable by the tenants to the 
receiver undoubtedly amount to contempt of 
Court. (20 Beav. 332 and 18 C.W.N. 289, 
Ref.) 140 I.C. 140=36 C.W.N. 645= 
1932 C. 705. See also 35 C.W.N. 1265; 159 
I.C. 180=1935 O, 684, Any person, whe- 


ther a party to the suit or proceeding or an 
outsider, who interferes with, the possession 
v of a receiver is guilty of a contempt of Court. 
No decree-holder or Receiver can proceed 
against property of which a Receiver has been 
appointed by the Court and of which he has 
taken possession, without leave of that Court. 
The levying of execution clearly disturbs and 
interferes with the possession of the Receiver, 
and if execution is levied without leave of the 
Court, the person responsible therefor would 
bo guilty of contempt of Court. But 
where the Court is of opinion that 
those responsible for levying execution 
without leave of Court did not realise that 
the carrying out of execution proceedings 
would constitute contempt, the proper order 
would be to direct the status quo , to order 
, restoration of possession to the Receiver of 
wliich he was dispossessed in execution, leav- 
ing the parties to take any action they deem 
fit with regard to the possession. No fur- 
ther action would be justified in such a case; 
hui it would also be improper to make any 
order amounting to a condonation of the con- 
tempt. T.L.R. (1944) Kar. 396=A.I.R. 
1945 Sind 75. The case of interference with 
or obstruction to a receiver appointed by the 
Court is treated as a contempt of a criminal 
nature. It is not necessary in such a case 
that the order appointing receiver should be 
served on the respondent. It is enough if the 
respondent was aware of the appointment 
of the receiver. The act of interference or 
obstruction is not a matter of infringement 
of any ord^r, but amounts to interference 
with the administration of justice and with 
its officers . 36 Bom.L.B. 992=1934 Bom. 
452; 44 C.W.N. 925=1940 Cal. 487; 59 B. 
10=36 Bom.L.R. 992=1934 Bom. 452. 
(Person guilty need not be party to suit). 
But Court would act with caution and re- 
luctance when outsiders are concerned. 
(Ibid.) The Court has no right to punish 
people merely because it might disapprove 
of what they do, if their conduct does not 
clearly bring them within the four walls of 
some offence known to law. Where the 
Court does not name any officer or individual 
as receiver, it is not a contempt of Court for 
a person who knows that that decision has 
been arrived at to collect and disburse moneys 
which it is intended are to fall within tie 
powers of the Receiver. It cannot be asid 
that for a party bound by a judgment to do 
anything which will make that judgment in- 
effective, is in itself a contempt of Court. 
1941 Rang.L.R. 747. The publication of a 
proceeding in Chamber in the High Court Is 
not permitted without the express leave of 
the Judge, and if a newspaper does sou It 
amounts to contempt of Court. Proceedings 
relating to the appointment of a guardian ad 
liu m of a minor are proceedings neftfetfng to 
a ward of Court, and if they are pubikSfeed 
iu a newspaper without the efprem leave of 
the Judge tint would amount to contempt. 
I.L.R. (1942) Bom. 151=44 Bom.L.R. 95 
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( 2 ) Subject to the provisions of sub-section ( 3 ), a Chief Court shall have 
and exercise the same jurisdiction, powers and authority, in accordance with the 


=A.I.B. 1942 Bom. 86. Obstruction offer- 
ed to a public servant in the discharge of his 
public function is an offence by itself though 
the public Bervant may not be acting under 
the orders of a Court of justice so long as he 
was performing a legal function. But if that 
public servant is carrying out an order of a 
Court the offender commits another offence, 
nnmelv, the offence of contempt of the Court 
whose* order the public servant is carrying 
out. Sec. 186, 1.P. Code, does not take note 
of this second offence which can be the sub- 
ject of contempt proceedings. 12 P. 172== 
.3938 P. 204=14 Pat.L.T. 77. "Where the 
Sheriff ’s officer who, accompanied by the 
plaintiff y s men, went to serve the defendant 
with a writ of summons was prevented be- 
cause of the threats the defendant who made 
offensive remarks against him. Held, that 
the defendant was in contempt. 48 C.W. 
N. 825. A criticism of an executive officer, 
no matter how severe, cannot amount to con- 
tempt of Court unless such, criticism contains 
a matter calculated subtsantially to interfere 
with the due course of justice- It is one 
thing to say during the pendency of proceed- 
ings that an executive officer should not have 
taken a certain course- It is quite a different 
thing to say that the course he took was whol- 
ly illegal. A.I.R. 1948 Lah. 329 (P.B.). 
In so far as criminal contempts are concern- 
ed, the offence is committed if _ among other 
things, the acts complained of either obstruct, 
or have a tendency to obstruct, the adminis- 
tration of justice- It is not necessary to es- 
tablish an actual obstruction or interference- 
1945 N.L.J. 30=A.I,R. 1945 Nag. 33. 
The necessity for personal service of an order 
of the Court (appointing the receiver) does 
not exist when the contempt complained, of is 
ol>at ruction of the Court’s officers. 140 I.O. 
140=36 C.W.N- 645=1932 C. 705. Where 
( ho accused were convicted by the trial Court 
but, were released on bail the same day by the 
Sessions Court which later on confirmed the 
conviction and issued warrants of arrest 
against them and the accused evaded those war- 
rants of arrest and applied to the High Court, 
in revision, making it appear to the High 
Court that they were in jail, while in fact 
they were at no time in jail, it was held that 
both their evasion and misrepresentation 
amounted to contempt of Court. I.L.R. (1940) 
All. 507=1940 A.L.J. 309=A.IR 1940 All. 
386. The widowed mother of a minor girl 
had re-married and her sister applied to the 
Court stating that the minor girl should be 
removed from the custody of the mother. 
The applicant was directed to take charge 
of the minor and she undertook not to marry 
the minor without the permission of the 
Court. Subsequently the mother under whose 
mtody the minor continued got the minor 
married without the permission of the Court. 
JKeld, (1) that tha mother was not guilty ef 


an offence under sec. 228, J.P. Code,* (2) 
that the accused might be proceeded against 
under the Contempt of Courts Act. 12 P. 
1=1933 P. 142=34 Or.L.J. 770. Contempt 
of Court is either (1) criminal contempt con- 
sisting of words or acts obstructing or in- 
tending to obstruct the administration of jus- 
tice or (2) contempt in procedure, consisting 
of disobedience to the judgments, orders for 
other process of the Court and involving pri- 
vate injury. Ordinarily a party to an action 
who disobey a prohibitory order, such disobe- 
dience though wilful is contempt in procedure, 
whereas persons who aid and abet such dis- 
obedience and are not parties to the action 
are guilty of criminal contempt. Where in 
spite of an order of prohibition a father per- 
forms the marriage of Ms minor daughter he 
is guilty of contempt along with the person 
who married the girl knowing of the proM- 
bition. 189 I.O. 813=A.I.R. 1940 Nag. 
203. See also I.L.R. (1942) Nag. 45; 31 
Bom.L.B. 1120. A Guzerati applied for res- 
toration of Ms minor boy from an Anglo- 
Indian lady who looked after Mm for a long 
time with the father’s concurrence. In pre- 
vious proceedings the father was appointed 
as the guardian of the boy and the father was 
ordered to have the custody of Ms boy and 
was to arrange to take the child for a change. 
The father made the arrangement but the 
lady refused to deliver the child to its father 
in spite of many requests. IS eld, that the 
lady was guilty of contempt. A.I.R. 1938 
Cal. 38=174 I.O. 785. The meaning of sec. 
2 (3) is that where under the I.P. Cod© there 
is already a provision for punishing a con- 
tempt of Court as a contempt of Court the 
Contempt of Courts Act itself shall have no 
application. Jt does not mean that when 
the act wMch has constituted the contempt of 
Court also constitutes an offence under the 
Penal Code it may not be punished under the 
Contempt of Courts Act. A single act may 
be both an offence under the Penal Code and 
may also be a contempt of Court and may be 
punishable in either or both capacities. 12 
P. 1=1933 P. 142=144 I.O. 351. See also 
159 I.C. 180=1935 0. 684; 1938 A.L.J. 430. 
Where an application under sec. 100, Or.P. 
Code, has terminated, the filing of complaints 
under sec. 500, I.P. Code and sec. 195, Cr. 
P. Code, by the individual against whom the 
application was directed does not in any way 
affect the trial of any pending proceedings 
and hence an application under sec. 2 of the 
Contempt of Courts Act on the basis of such 
complaints would not he maintainable- 1942 
O. 14=1943 O.W.N. 331=1943 O.A. (O. 
C.) 212=45 Cr.L.J. 108. 

Secs. 2 (2) and (3): Omsr Court or 
Oudh — Jurisdiction as regards contempt 
or subordinate Courts. — The Chief Court 
of Oudh is by virtue of the Oudh Courts Act 
and secs. 219 and 220 of the Government of 
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same procedure and practice in respect of contempt of itself as a High Court 
referred to in sub-section (1). 


India Act, the High Court of Oudh and the 
one and only Court of record and hy virtue 
of its position akin to that of the Court of 
King’s Bench. It has its power of superin- 
tendence over all inferior Civil and Criminal 
Courts and it has power to protect its sub- 
ordinate Courts from improper interference 
in the administration of Justice. Its powers 
in that respect are defined and limited by the 
Contempt of Courts Act of 2926. The Act 
is silent as to the powers of the Chief Court 
to deal with contempts of Courts subordinate 
to it, but such power cannot be negatived by 
silence and is to be inferred from the word- 
ing of sub-cl. (2) of sec. 2 in which the 
words u subject to the provisions of sub-cl • 

(3) ” would be otherwise meaningless and in 
fact unnecessary. 14 Luck. 492=A.I.B. 
1939 Oudh 131 (F.B.) . The Chief Court of 
Sind is also a Court, of Record has power to 
punish in a summary way contempt of itself. 
r.L.R. (1944) Kar. 396=A.I.R. 1944 Sind 
75.* 

Practice and Procedure. — The faet that 
the rule for contempt is unsigned is by it- 
self no ground for discharge of the rule. 37 
C.W.N. 276=1933 C. 118=60 C. 603. 
When signing a petition for launching con- 
tempt proceedings a Secretary to Government 
should be presumed to be acting within the 
scope of the authority conferred on him un- 
til the contrary is shown ( 'Ibid. ) The legal 
remembrancer is ex officio public prosecutor 
on the Appellate Side of the High Court and 
as such has the power to instruct counsel, 
his authority to act for the local Govern- 
ment being in no way dependent on a vakalat- 
nama or warrant of attorney ( Ibid .) Appli- 
cations for contempt cannot be subject-matter 
of reference by the lower Court to the High 
Court. Such applications cannot be heard 
by a Bench of the High Court hearing 
criminal appeal unless they are specially 
referred by the Chief Justice- 35 G.W.N. 
1265. When the contempt is committed in 
the face of a Court it is that Court which is 
the proper tribunal to decide the whole 
matter. 138 I.O, 878=1932 L. 502 (F.B.). 
In a case where a party is required to do 
something by order of Court, it is necessary 
before committal for disobedience of the 
Court’s order, that he should have been per- 
sonally served with notice of the order. Ser- 
ver upon his attorney is not sufficient nor 
la personal service after notice of motion for 
contempt. 34 Bom.L.B. 1416=1932 B. 633. 
The precise breach complained of should be 
set out in the notice of motion (Ibid.) In 
cases of contempt the parties charged with 
contempt cannot be called upon to answer to 
anything which is not set out specifically in 
the grounds used before the Court at the tune 
when the rule was issued; where the grounds 


are insufficient the only course open to the 
Court is to discharge the rule. 35 G.W.27. 
1267. There can be no justification of con- 
tempt of Court even if the writer or speaker 
believes all that he states to be true; and a 
person guilty of contempt is not entitled to 
lead evidence to establish the truth of his 
allegations. 36 Cr.L.J. 620=1935 A.L.J, 
46=1935 All. 38. The general rule is a 
party in contempt is not entitled to be heard 
but the rule has never been applied to a ease 
in which the order, for the breach of which 
contempt is alleged, is challenged on the 
ground of want of jurisdiction. 55 B. 803 
=33 Bom.L.B. 725=1931 B. 402. In an 
enquiry by the Court for contempt consist- 
ing of alleged disobedience of the order of 
Court, it is unnecessary to go into the previ- 
ous history of the matters which led to the 
passing of the order. (7 B. 5, Bef.) 34 
Bom.L.B. 1416=1932 B. 638. Where the 
breach of an order of Court complained of 
is a failure to pay a sum of money, the Court 
has no power to commit a private party for 
contempt. But a receiver is an officer of 
Court and on Ids failure to comply with an 
order of Court he may be committed for con- 
tempt. (19 B. 152, List.; 4 O. 655 Foil.) 
34 Bom.L.B. 1416=1932 B. 638. Sec. 556, 
Cr.P. Code, does not apply to summary pro- 
ceedings taken for punishing a contempt. In 
such a case the practice has been for the Judg- 
es who have been defamed to hear the case. 
While it is unpleasant for any Judge to have 
to sit in judgment in a case in which he has 
been personally attacked, it is his duty to do 
so where he has been the subject of a mali- 
cious publication containing imputations 
which are obviously false. In fact he has no 
alternative but to sit as it is impossible to 
vindicate the reputation of the Court which 
has been attacked by taking proceedings in 
any Court for libel or otherwise. I.L.R. 
(1942) Lah. 411=44 P.L.B. 206=1942 Lah. 
105 (F.B.) . In a proceeding for contempt 
of Court, it is not open to a contemner to 
show that the allegations are true. Any at- 
tempt to justify a libel on a Judge by at- 
tempting to show that the libel was justified 
would itself be a fresh contempt. I.L.B. 
(1942) Lah. 411=44 P.L.B. 206=1942 Lah. 
105 (F.B.). The provisions of the Code of 
Criminal Procedure are not applicable to sum- 
mary proceedings taken for punishing a con- 
tempt. But even if sec. 344 of the Code be 
applicable, the Court win not be disposed t* 
adjourn the proceedings in a case where the 
Court is scandalised and an attempt is made 
by a scurrilous publication to undenoiAe and 
impair the authority of the Court, as imme- 
diate action is necessary with a view to vindi- 
cate the authority of the Court. I.L.B. 
(1942) Lah. 411=44 P.L.B. 206=1942 Lah. 
10 5 (F.B.). See oho 2944 A.L.J. 459, 
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(3) No High Court shall take Cognizance of a contempt alleged to hav 
been committed in respect of a Court subordinate to it where such contempt is an 
offence punishable under the Indian Penal Code. 

3. Save as otherwise expressly provided by any law for the time being in 
force, a contempt of Court may be punished with 
cm'Tof°CoijS lS ^ ment f ° r C ° n ~ BXBpte imprisonment for a term which may extend 
temp o u . to six months, or with fine, which may extend to two 

thousand rupees, or with both : 


Sec. 2 (3). — The prohibition contained in 
see. 2 (3) of the ' Act, refers to offences 
punishable as contempt of Court by the 
Indian Penal Code and not to offences puni- 
shable there otherwise than as contempt. 
1940 N.L.J. 425=1940 Nag. 407. See also 
1938 A.L.J. 430; 1935 CaL 684. In so far as 
criminal contempts are concerned, the offence 
is committed if among other things, the acts 
complained of either obstruct, or have a ten- 
dency to obstruct, the administration of jus- 
tice. It is not necessary to establish an ac- 
tual obstruction or interference- It is enough 
to show that the acts have a tendency to in- 
terfere. 1945 N.L.J. 30=A.I.R. 1945 

Nag. 33. Where in answer to interrogato- 
ries, a party to & proceeding in a Magistrate's 
Court stated that the Chief Reader of that 
Court had friendly relations with and influ- 
ence over the Court which acted dishonestly 
and imposed a line, the statement is clearly 
defamatory of the presiding officer and a cri- 
minal offence under the Penal Code. But the 
appropriate procedure is for the officer to file 
a complaint under the Penal Code and the 
High Court will not take cognisance under the 
Contempt of Courts Acts, 36 O.L.J. 967= 
1935 A.L.J 950 (1)=1935 All. 896. 

Bub-sec. (3), sec. 2, means that the con- 
tempt must be punishable as a contempt un- 
der the Penal Code and not punishable only 
l*eeause it otherwise is an offence. 165 I.G. 
813=1936 Lab. 917. The true interpreta- 
tion of cl. (3) to sec. 2 of the Contempt of 
Courts Act is that where there is already a 
provision in the Penal Code for publishing a 
contempt of Court as such the Contempt of 
Courts Act itself shall have no application. 
But where an act amounts to an offence un- 
der the Penal Code and also under the Con- 
tempt of Courts Act, it will be punishable 
under both Acts. I.L.R. (1938) All. 548= 
1938 A.L.J. 430=1938 All. 358. Failure 
to obey an order the Chief Judge of the 
Court of Small Causes at Bombay to furnish 
information as required by S. 3 of the Mus- 
sulman Wakf Act, 1923, as amended by the 
Bombay Amendment Act of 1935, though it 
is au offence under that Act, is not an of- 
fence punishable under the Indian Penal Code. 
The High Court is consequently not precluded 
from taking aetion in respect of it by the 
terms of 8. 2 (3) of the Contempt of Courts 
Act. 1945 A.L.J » 505=A.I.R. 1945 3\C. 
147= (1945) 2 M.L.J. 356 (P.C.). 

8*cs. 2 and 3. — Where a leading advocate 
— — wM p teh offence of contempt of Court 


unconsciously and tenders a written apology 
to the Court, such apology can be accepted 
as sufficient amends. 144 I.C. 63 (2)= 
3933 O. 118. 

Sec. 3. — An allegation that a Judge hear- 
ing a case has prejudiced on issue of fact, be 
fore any evidence whatever has been called 
is to charge the Judge with grossy improper 
conduct. When a solicitor makes such an 
allegation in a letter written by him to another 
solicitor, the inevitable result would be that 
public confidence in the judiciary would be 
shaken- That is always the basis of con- 
tempt proceedings of the nature known as 
scandalizing the Court. 44 Bom.L.R. 796= 
1942 Bom. 331. Threat used by Advocate 
to judge an offence- Where an Advocate 
wrote a letter to a Judge informing him that 
steps were being taken to put a certain decree 
in execution while a revision was pending in 
the High Court and further stated that in 
case further action in execution was taken his 
client would institute a suit for damages 
against him, held, that the intention of the 
Advocate was to influence the mind of the 
Judge by the threat held out to him. 147 
I.C. 330=1934 A.L.J. 145=1934 A. 817. 
See also 1939 N N.L.J. 461. But see 18 Lah. 
69 noted under sec. 1, as regards the extent 
of punishment that can be given under inher- 
ent power of High Court. The Court has 
jurisdiction to direct the payment of costs 
of the Crown by the person punished under 
the Contempt of Courts Act. 36 Cr.L.J. 
1365=1935 A.L.J. 1153=1935 All. 1013. 
Where the contempt is of a very grave nature, 
the party is contempt may be punished in 
spite of apology tendered. (1938) 2 M.L. 
J 520 — 1938 Mad. 975. Suggestion that 
High Court Judge was influenced by remarks 
of Secretary of State amounts to contempt. 
I.L.R. (1945) AH. 665=1944 A.L.J. 459 
=A.I.B. 1945 All. 1. The proviso to sec. 3' 
no doubt, seems to contemplate an' apology at 
a late stage. Where instead of apologising 
at the earliest possible opportunity the per- 
son charged or his counsel contends (hat 
no contempt has been committed, his apology 
thereafter can only be regarded an after- 
thought put forward in the hope of avoiding 
the wrath to come- 1940 O.W.N. 1197. 
Lxoept in scandalous and outrageous cases an 
unconditional apology is ordinarily consider- 
ed to purge the contempt. Where, however, 
m spite of several opportunities instead of 
apologising the person persists in justifying 
h|s action the. contempt is aggravated. 1945 
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Provided that the accused may be discharged or the punishment awarded 
•may be remitted on apology being made to the satisfaction of the Court : 

a [Provided further that notwithstanding anything elsewhere contained in 
any law no High Court shall impose a sentence in excess of that specified in this, 
section for any contempt either in respect of itself or of a Court subordinate to it.] 
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Effect of Subsequent Legislation. 


S. 1, rep. in part. Act X of 19x4, S. 3 and 
Sch. II. 

S. 16, subs. Act VI of 1899, S. 2. 

S. 19, rep. in part. Act VI of 1899, S. 3. 

S. 19- A, ins. Act VI of xBqq, S. 3. 

S. 21, rep. in part. Act XXIV of 1917, S. 3 
. and Sch. II ; am., A.O-, 1937. 

S. 25, am., Act XII of 1891, S. 2 and Scb. II. 
S. 27, rep. in part. Act IX of 1932, 73 

. and Sch. II. 

S. 28, rep. in part. Act I of 1877, S. 2 and Sch. 


S. 43 and 63, am.. Act XIX of 1891, S. 2 
and Sch. II. 

S. 74, am., Act VI of 1890, S. 4, A.O., 1937. 
S. 76 to 123, rep. Act III of 1930, S. 65. 

S. 133, am.. Act XXIV of 1917, S. 2 and 
Sch. I. 

Ss. 178 and X78-A, subs, for the original 
S. 178, Act IV of 1930, S. 2. 

Ss. 239 to 266, rep.. Act IX of *932, S. 73 and 
Sch. II. 

Sch., rep., Act X of 1914, S. 3 and Sch. II. 
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N.L.J. 30=1945 Nag. 33. Where a con- 
1 (miner states that he is ‘extremely sorry, it 
may amount to an expression of regret, but 
it is eertainly not an apology — which is the 
word used in the Contempt of Courts Act. 
1942 O.W.N. 0=1942 A.Cr.C. 28. See 
ih,- case reversed on*appea! to P.C. 

(19131 2 M.L.J. 568 (P.C.). An apology 
is not v weapon of defence forged to purge 
i he guilty of tlieir offences. Nor is it intend- 
ed to operate as a universal i>anaeea. It is 
itilcHih d to hr evidence of real contrite* c us. 
Only then is it of any avail in a Court of 
Justice. It must ho tendered at the earliest 
opportunity unrest rvrdly and unconditionally . 
Everything depends on the circumstances as 
well as upon the nature of the apology and 
the manner in which it is tendered. 1940 N. 
L.J. 425= 1940 Nag. 407. See also 1940 O. 
W.N. 1197=1940 O. A. 3137. It does not 
follow that because an apology is offered the 
Court must accept it and is disarmed. A 
Court can refuse to accept an apology which 
it does not believe is genuine; it can even 
when it accepts the apology, commit an offen- 
C.C. M-— 2xi 


der'to prison or otherwise punish him. Fur- 
thermore, there cannot lie both justification 
mnl apology. The two things are incompa- 
tible. 1940 Siml 239 (F.B.) . The principle 
underlying the case in which persons have * 
he'jn punished for attacks upon Courts and 
Inicrfvrt nces Kith the due execution of their 
outers is uot the protecting of either the 
Court as a whole or the individual Judges of 
(he Com t from a repetition of them, but the 
protecting of the public and especially those 
who either voluntarily or by compulsion are 
subject 10 its jurisdiction, from the mischief 
they will incur if the authority of the tribunal 
bo undermined or impaired. An article in. 

:i newspaper containing comments on the find- 
ing of i lie Magistrate in an inquest under sec. 
170, Cr.P. Code, into the death of a certain 
person amounts to contempt of Court if the* 
comments impute deliberate perversity, inea- 
l-bility and partiality to the police on the 
part of llie Magistrate in question. For the 
publication of this article, the publisher and 
editor are liable to be deaty with for con* 
Tempt of Court and they cannot he allowed 
to go unpunished merely because they have 
trtulcrcfi an apology. 187 1.0. 808=41 Or. 
L.J. 445= (1940) 6 Bang. 70, See also 1933 
Ourth 118. 
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THE INDIAN CONTRACT ACT (IX OF 1872). 1 

(25 th April , 1872. 

Whereas it is expedient to define and amend certain parts of the law relating 
to contracts ; It is hereby enacted as follows : — 

Preliminary. 

1. This Act may be called The Indian Contract 
Act, 1872. 


Short title. 


LEG. REP*. 

1 For the Statement of Objects and Rea- 
sons for the Bill which was based on a re- 
port of Tier Majesty's Commissioners ap- 
pointed to prepare a body of substantive law 
for India, dated July 6th, I860, sec Gazette 
of India, 1867, Extraordinary, p. 34; for 
the Report of the Select Committee, see, ibid,, 
Extraordinary, dated 28th March, 1872; for 
discussions in Council, see ibid,, 1867, Sup- 
idpmcni. 1064: ibid,, 1571, p. 313, and 
ibid,, 1872, p. 527. 

Tim chapters and sections of the Trans- 
fer of Property Act, 33S2 (IV of 1882) 
which relate 1o contracts arc, in places in 
which that Act 5s in force, to l>c taken as 
part of Act IX of 1S72; Sec Act IV of 1S82, 
sec. 4. 


Src, 1: Contract Act. — Act is not re- 
trospective. 5 M.I.A. 109; 12 Bom.LJR. 451 
( 458, 472*). It, is an amending as well as 
u consolidating Act. 40 B. 630=31 M.L. 
J. 541 (P.C.L Act is not exhaustive. It 
does not purport to be a complete Code deal- 
ing with ihe law relating to contracts, but 
detinps and amends certain parts of that law. 
40 ■ 1.0. 194=19 Bom.L,R. 370; 35 M. 728 
=21 M.L.J. 600; 62 C. <512=39 O.W.X. 
461. j dteo 31 Bom.L.R. 508; 40 Bom. 
L.R. 989=1939 B. 23. The Court must in- 
terpret the Act itself where it applies and 
die natural meaning of the words of the 
statute should be followed uninfluenced 
bv the previous state of the law. 
But the Contract Act is not exhaustive 
and where the Act does not cover the case 
with which the Court has to deal, then the 
Court is bound to follow the principles of 
the English Common Law. 56 B. 101=34 
Tiom.L.R. 367=1932 B. 168;; 62 C. 612= 

39 O.W.X. 461. Sec. 1 saves from its opera- 
tion all Statutes, Acts and Regulations not 
expressly repealed by this Act, and also 
special usages and trade and mercantile 
custom*. 18 C. 620=18 T.A. 121 (P.C.). 
g pr also 3933 L. 183=145 1.0. 188; 1935 
Sind 38 (Pakki adat) ; 1935 Sind 38. This 
Act does not affect the following usages and 
customs — Pre-emption. 18 C. 620. Arbi! ru- 
ler's 1W; Attorney’s lion. 6 C. 1. Mercan- 
tile custom as to Hundis, Common Carriers 
and Maritime Law, etc. IS C. 620 (P.C.) ; 
98 I.C. 759=1928 X. 89. Where both 
parties are engaged in business and articles 
are purchased by one party from the other 
partv for business purposes, the transaction 
falls* within the term ‘mercantile transac- 
tion’ . 16 Luck. 357=1940 Oudh 443. It is 
open to a party to plead a trade nsage in 


conflict with the provisions of the Contract 
Act. If a parly relics on a trade usage its 
incidents and details ought to be indicated 
with clearness and precision; and whore 
there is an. issue between the parties as to 
the existence of such usage the onus of proof 
lies upon the party propounding the same. 
1931 A.L.J. 390=1931 A. 583. Sec also 
3933 L. 183=145 I.C. 188; 1935 Sind 38; 
33 P.L.R. 985=1932 L. 633. (Trade usage 
as to sale of khathis in shaiuli) ; 1933 L. 
327 (Mercantile usage in Delhi Town Mar- 
ket) . The Contract Act is not exhaustive so 
far as the law relating to common carriers 
is concerned. 9 I C. 966=32 P.W.R. 1911. 
Whore an agreement is approved and dec- 
lared to be valid and binding on the parties 
by an Act of the Legislature, the effect of 
this statutory confirmation is to render every 
provision and stipulation of the agreement 
as obligatory and binding on the parties as 
if these provisions had been repeated in the 
form of statutory sections. 169 I.C. 562= 
3937 P.C. 234 (P.C.). Although the Con- 
tract Act purports to deal only with cer- 
tain parts of the law relating to contracts, 
yet it should be regarded as exhaustive and 
binding on the Courts in India when it treats 
a subject in a way at- variance with the Eng- 
lish Law. 38 I.C. 915=12 ST.L.R. 177. 
Applicability of Act to contracts regarding 
land. Sec 19 S.L.R. 337. Principle of the 
Act applicable to all transfers. 25 A.L.J. 
708=1927 A. 693. A mercantile custom in 
contravention of the written terms of a con- 
tract can be of no avail in a suit under the 
contract, but evidence of custom not consis- 
tent with the contract can be admitted. 41 
B. 518=38 Bom.L.R. 532; 1931 A.L.J. 390 
=1931 A.L.J. 5S3. Where there is reliance 
on custom there is necessarily a variation 
from the written contract, but the variation 
need not be in contradiction of or repugnant 
to it. 41 B. 518=18 Bom.L.R 532. If, in 
n case of a contract in which there is an 
apparent inconsistency according to the 
literal construction of the words used, there 
is any other reasonably possible construc- 
tion by which the apparent inconsistencies 
can be reconciled, that construction should 
be adopted. 52 L.W. 591=1940 AJLJ. 701 
=1940 P.O. 151 (P.O.). It is wen Settled 
that an illustration can in no event override 
an express provision in the contract. 1946 
X.L..T. 128. English common law principles 
can be applied so far as they apply to 
Indian circumstances and are not inconsis- 
tent with this Act. See 4 I.A. 23. See also 
1937 Rang. 302; 56 B. 101=34 Bo m.L.R. 
167=1932 B. 168; 1937 O.W.N. 136=1937 
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It extends to the whole of British India 1 ; and it 
shall come into force on the first day of September, 1872. 
* * nothing herein contained shall affect the 

provisions of any Statute, Act or Regulation not hereby 
expressly repeated, nor any usage or custom of trade, 
nor any incident of any contract, not inconsistent with the provisions of this Act. 


Extent and commencement. 
2* * 

Enactments repealed. 


LEG-. BEE. 

1 Act IX of 1872 1ms boon declared in 
force in — 

the ttonthal Parganns — sec the Southal 
Parganas Settlement Regulation (III of 
1872') as amended by the Sonilial Pagauas 
Justice and Laws Regulation (III of 1899), 

sec. 8. 

British Baluchistan — S( r *hp British BnJ'i- 
chistan Laws Regulation (II of 1913), see. 3. 

Panth Piploda — sec ihn Panth Piploda 
Laws Regulation (I of 1920), see. 2. 

It has been declared, by notification under 
sec. 3 ( 0 ) of the Scheduled Districts Act 
(XIV of 1874), to be in force in— 
the tnrai of the Province of Agra — see 
Gazette of India, 1876, Pt. I, p. 505; 

ihe Districts of ITazaribagh, Lohardaga 
and hfanbhum, and Pargnna Phnlbhum 
and the Kolhan in the District, of Singhbhuin 
— sec Gazette of Tndia, 1881, Pt . I, p. 504. 
(The District of Lohardaga included at this 
time the present District of Palnmau which 
was separated in 1894. The District of Lo- 
hardaga is now called the Ranchi District — 
see Calcutta Gazette, 1899, Pt. I, p. 44.) 

2 The words * 1 The enactments mentioned 
in the Schedule hereto are repealed to the ex- 
tent specified in the third column thereof; 
hut” were repealed by sec. 3 and Sdi. II 
of the Repealing and Amending Act (X of 
1914) . 


0. 82. Cause of action with reference to 
cases on contracts explained. 58 C. 539=134 

1. C. 65=1931 O. 659. Where the deed form- 
ing the contract between the parties is not 
properly stamped, it cannot form the basis 
of a suit, nor is it permissible to fall back 
upon the ]>revious oral negotiations. 41 P.L. 
R. 98=1039 Lab. 266. The fact, that a hire 
purchase agreement is insufficiently stamped 
does not render the document, invalid, al- 
though an objection might b? taken b> its 
admissibility in evidence. 3938 Cal. 634. 
There is no universal rule ihat £i stranger 
to a contract can in no cireums; ance claim a 
benefit thereunder. 77 T.O. 261=35 C.L.J, 
403=1923 C. 25; 153 I.C. 102=1935 M 141. 
Sec also 165 I.C. 231=1936 A.L.J. 1012= 
1936 A. 700; 70 M.L.J. 58>; 17 Pat 731; 
’TPi A.L..T. 228=1939 All. 190=1. L.R. 
M*‘M i All. 185; 42 C.W.N. 1212; 40 Bom. 
L It. 155=1939 Bom. 217; 39 P.L.R. 499; 
41 CAV.X. 1008; 3940 Lnh. 471; 1940 O. 
421; 1939 A.L.J. 1139=1940 All. 98; 17 
rM. 751; 58 Uom.L.R. 610=1936 B. 344; 
162 T.C. 754=1936 C. 260; 165 TO. 113 
=1936 OAV.X. 1021=1937 O. 99; 1935 L. 
354=16 L. 118; 1935 O. 496=158 I.C. 48; 
62 OL.J. 55. A stranger fo a contract which 
reserves a benefit for him cannot sue upon 
it either in English or in Ju lian Law even 


though in India the consideration need not 
move from the promisee. There are two well- 
recognised exceptions to this doctrine: The 
first is where a contract between two parties 
Is so framed as to make one of them a trustee 
for a third; in such cases the latter may sue 
to enforce the trust in his favour and no 
objection can be taken to his being a stranger 
lo the contract. The other exception covers 
those cases where the promisor, between 
whom and the stranger no privity exists, 
creates privity by his conduct and by 
acknowledgment or otherwise constitutes 
himself an agent of the third party. Where 
the consideration for a sale of a property 
is that the purchaser would satisfy certain 
creditors of the vendor and release the lat- 
ter from his liability in respect of the debts, 
and the property is not sold for a fixed con- 
sideration and the purchaser does not retain 
out, of it a definite sum of money for pay- 
ment to the creditors, the purchaser caimot 
be said to have constituted himself a trustee 
in respect of the property sold or the con- 
sideration money payable for it for the bene- 
fit of the creditors, and the latter cannot 
sue the purchaser for enforcement of his 
obligation under the contract of sale. 74 C. 
L JT. 327. See also 1937 Oudh 99=1937 O. 
W.N. 1021; 1937 M.WJSL 408. A stranger 
to a contract can sue upon it at any rate in 
the following circumstances, namely, (a) 
where a party to the contract agrees with the 
stranger to pay him direct or becomes es- 
topped from denying Ms liability to pay him 
personally and (&) where the contract creates 
a 1 rust in favour of the stranger. 1940 Rang. 
L.R. 237=3940 Rang. 91; I. L.R. a945> 
K-ig. 5^1=3945 X.LJ, 258=1.945 Nag! 261; 
46 C.W.X. 371; 1943 Sind 190; 3943 Sind 
223 : 1943 Nag. 260; 24 Pat.L.T. 33; I.L. 
R. 0044) Xag. 46=1944 N.L.J. 110=1944 
Xag. 120; 0944) 2 M.L.J. 187; 1942 Cal. 
251. Though the applicability of the rule in 
T wccMe v. Atl'inson to Courts in India has 
been the subject of considerable diseussion, 
opinions expressed have by no means been 
uniform. A general statement that where a 
person makes a contract with another for 
the benefit of a third person, that third poi- 
son can sue on the contract apart from any 
reference to agency or trust, is a proposition 
not supported either by principle or autho- 
ritv. I. L.R. (1937) 2 Cal. 698=66 C.L.J. 
373. Sen also 114 I.C. 658; 1942 Pat. 460. 
A stranger is not entitled to sue on a cove- 
nant, in the performance of which he has 
only an indirect interest- 178 I.C. 322=1938 
Cat 578. It is well settled that a person 
who is not a party to the contract cannot 
sue on it. Such rights can be enforced by 
way of suit, as for example under a trusty 
or because of estoppel, or by way of charge. 
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or under a family arrangement, but unless 
something over and beyond a mere contract 
can be inferred the suit will not lie* A trust 
does not arise simply because a party to a 
contract undertakes to confer a benefit on a 
stranger. A person who contracts to do a 
certain thing for consideration does not in* 
ted to create a trust. I.L.-B. (1043) Nag. 
043=1943 N.L.J. 363=A.I.B. 1943 Nag, 
200. A person who is not a party can sue if he 
is claiming through a party to the contract 
or if he is in the position of a cestui que 
trust or of a principal suing through an agent, 
or if he claims under a family settlement. 
A person who merely take a benefit under 
a contract to which he was not party cannot 
sue t directly upon that contract without in- 
voking the doctrine of trust or agency. 41 
Bom.L,B. 538=1939 Bom. 309; 46 C.W.N. 
371; 21 Pat. 377=1942 Pat. 460 (See. 23 
(o) Specific Belief Act, which refers to a 
family settlement is a statutory exception to 
the general rule that only parties to contract 
can sue thereon) . A stranger who renders ser- 
vices to an arbitrator as his legal adviser, and 
indirectly to the parties, not being a party 
1o the award itself, and there being no pri- 
vity of contract between him and the parties 
to the award, cannot sue for an amount ag- 
reed to be paid to him under the same; for 
the principles of justice, equity and good 
conscience cannot be extended to cover all 
cases where parties contract to confer bene- 
fit upon a stranger so as to enable him to 
sue upon the contract; but where it is clear 
on facts that some measure of privity is es- 
tablished between the third person and the 
contract, he may sue on it. I.L.B. (1939) 
Kar.^ 422=1939 Sind 125. Where the plain- 
tiff is a beneficiary under a deed of settle- 
ment, the rule of law that third parties to 
a contract cannot take the benefit of the con- 
tract does not apply. 153 I.C. 102=1935 M. 
141; 165 I.C. 113=1936 O.W.N. 1021= 
1937 O. 99. See also notes under sec. 37, 
Infra. A mortgagee is not entitled to rely 
m the terms of a sale-deed executed by the 
Mortgagor in favour of a third person, as he 
s not a party to the sale-deed. 123 I.C. 42 
=1930 M. 567. But see also 134 I.C. 1011. 

1 person who is not a party to a contract 
lannofc ordinarily sue for specific perfor- 
nance of the contract but where a third per- 
lon acquires some benefit under tbe contract 
ie is entitled to enforce such benefit by way 
>f equitable relief and what the Courts en- 
orce in such circumtsances is not the con- 
ract itself but, equities arising under the con- 
ract. 121 I.C. 337; 141 I.C. 490=1933 L. 

78. See also 138 I.C. 263=1932 Ii. 566: 

940 A. 98; 131 I.C. 210; 134 I.C. 1011= 
Luck. 292 (Vendee undertaking to dis- 
harge obligation of vendor can be sued on 
uch undertaking); 131 I.C. 575=1931 A. 
jJ. 614. But see also 134 I.C. 100=32 P. 
j.B. 876; 55 M 436=1932 M. 457=62 M, 
j. J. 533. The general rule in India is that 
ithough consideration for an agreement may 
>roceed from a third party, a person not ft 
>arty to an agreement cannot su© upon it. 

Fhe rule, however ,is subject to certain well- 


recogmsecL exceptions, where it ns dear on 
the facts that some measure of privity is es- 
tablished between the third person and the 
contract on which he sues and which would 
enable him to get judgment in his favour 
in a Court of equity. This rule also applies 
in insolvency and creditors of an insolvent 
who are not patrics to an arrangement can- 
not take advantage of it. In an insolvency, 
therefore, creditors cannot claim benefits 
under a contract which benefits would not 
be available to them in action by suit. A 
petition for .adjudicating a debtor cannot 
therefore be presented by a person who claims 
a benefit under an agreement made by the 
debtor but to which he is not a party and 
which agreement does not render the debtor 
personally liable in respect of any debt due 
io the applicant creditor. I.L.R. (1943) Kar. 
238=A.£.R. 1943 Sind 190. 

The only exception recognised to the gene- 
ral rule that a third porson cannot sue upon 
a contract is where the third party is in the 
position of a cestui que trust, e.g., where a 
family arrangement makes provision for 
the maintenance or marriage of a minor or of 
a female member of the family. Where, in 
a family partition suit an arbitrator is ap- 
pointed and an award is made under which, 
it is provided that the debts of the father 
who receives no property should be a charge 
on the immovable property allotted to and 
taken by one of the sons, it cannot be said 
that any trust is created in favour of the cre- 
ditor to whom the debts are due by the father, 
so as to entitle him to sue the sou for re- 
covery of his debts on the basis of the award 
to wliieh he has not been a party. It mat- 
ters nothing that the parties to the contract 
are father and sons. The creditor has no 
right to sue upon this award and to obtain 
a charge. The creditor can only obtain a 
decree against the son limited , to the assets 
of his deceased father in his hands. IJUB. 
(1943) Bar. 338=A.I.B. 1943 Sind 221. A 
purchaser from a mortgagor who undertakes 
to discharge the mortgage debt and commu- 
nicates to the mortgagee that he (the pur- 
chaser) held certain moneys for the mortga- 
gee and asking the mortgagee not to press 
for payment of the mortgage amount as per- 
sonally liable to pay the amount to the mort- 
gagee in a suit by the latter. 41 L.W. 123= 
1935 M. 115=68 H.L.J. 159. Where a per- 
son transfers property to another and the 
deed of transfer contains a stipulation that 
ihe transferee should pay a certain sum of 
money to a creditor of the transferor, the 
creditor cannot enforce the stipulation as 
he is a stranger to the contract and the fact 
that the transferor also is impleaded as a 
party to the suit and is before the Conrt does 
not make any difference. 53 M. 270=58 M. 
L.J*. 420 (P.B.) (43 M.L.J. 129; 47 HU. 

517; 25 L.W. 120, overruled). Compare 
however, 141 I.C. 490=1933 L. 178. Se& 
also 68 M.L.J, 159; 16 Lah. 118. Ones 
where a trust, express or implied, has been 
created in favour of such a creditor of the 
transferor, or where there has been novation 
or obligation undertaken by the transferee 
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2. In this Act the following words and expres- 
Interpretation clause. sions are used in the following senses, unless a contrary 

intention appears from the context : — 

(a) When one person, signifies to another his willingness to do or to abstain 
from doing anything, with a view to obtaining the assent of that other to such act 
or abstinence, he is said to make a proposal : 

( b ) When the person to whom the proposal is made signifies his assent 

thereto, the proposal is said to be accepted. A proposal, when accepted, becomes - 
a promise : 

to t lie* creditor or when* f transferee is es* finally a contract is defined as an agreement 
lopped owing 10 transactions between him enforceable by law. On tbe other band an 
and tlu* civil: ; or stand on a different footing, agreement not enforceable by law is said to- 
ns also cas<s ot* fumilv sol t lenient. 53 M. bo void; that is to say, it is not a contract 
270=1<K*!> ir. 382=58 M.L.J. 420 (F.B.). at all. 161 1.0. 579=1936 P. 153. An offer 
It i« competent to v tnuini to iuvoke tho mast br distinguished from an invitation for 
benefit or 1 u contract between the Govern- an offer. 65 I.C. 282=1922 L. 100. Oata- 
lnent and sm-; Y emeni holder, even though ho logne of goods is not offer, but only an invi- 
may not be a party thereto. 53 M. 210. lation for offer. 12 O.C. 17; so also state- 
Thougli a party to contract can constitute meat of lowest price in answer to enquiry, 
liimsplf a trustee for a third party, of a right 8 J.C. 601. A letter from a prospective buyer 
under the contract and thus confer such asking for quotations from a merchant is 
rights enforceable in equity on tho third party, an invitation for an offer. 65 I.G. 282= 
the intention to constitute the trust must be 1 922 L. 100. See also 1939 Oudh 249=14 
affirmatively proved. It, cannot be inferred Luck. 710. If the merchant sends his quota- 
from the general words in a policy of insur- fions and the buyer accepts them and orders 
finee. 1933 A.C. 70=1933 P.C. 11=64 MX. goods, that, constitutes the proposal which 
«J. 133 (P.C.). The assignee of a party to a fli e seller may or may not accept. 65 I.G. 
contract is bound by an arbitration clause in 282. A quotation submitted by a trader as 
the contract where the subject-matter of the the basis of a possible order from customers 
reference is capable of assignment. A sub- is distinct from an offer to sell, which, if 
mission clause can be incorporated into a accepted, creates a contract for the breach of 
contract by reference- 140 I.G. 626=3933 S. which damages may he recovered. 37 MX. 
75. If the parties to a building contract .T. 712=54 I.G. 550. But see also 7 Bur.Ii. 
choose to agree to abide by the certificate of T. 336=23 I.G. 322. A letter comunicat- 
aa architect whom they liavo named in the ing willingness to sell certain property for 
agreement, then they must accept the deci- a certain sum in reply to a later inquir- 
sion of the architect, howeveT, wrong and eT- ing whether the property is to be 
roneous it may he- A final certificate given sold amounts to an offer or pro- 
by the architect can be challenged by the posal within the meaning of sec. 2 
owner of the building only on three grounds, and is not merely an invitation to an offer. 
vwr. T fraud, collusion or misconduct on the 161 I.C. 224=63 CX.J. 86=1936 C. 87. A 
part of the architect- If there is an arbi- bid at an auction is nothing more than an 
tration clause in the contract and if thero offer and can be withdrawn like all other 
are pending disputes between the parties, offers before it is accepted by the fall of the 
then the power given to the architect under hammer. 43 M.L.J. 132=45 M. 799; 19 I. 
flit- terms of tho contract to give a final cor- C. 904=18 C-X.J. 53. An offer to sell and 
tifiente comes to an end, and the architect to keep the offer open tell a certain time is 
can only act under the arbitration danse as nudum pactum and can, at any time before 
arbitrator and cannot act as a certifier, a eceptnnce. be re-called. 31 I.G. 890. Where 
1942 Boui.^ 334=44 Bom.L.R. 692. The there was a completed contract, reduction 
total repudiation by a person of any iiabi- to writing is merely incidental to the comple- 
lity under a contract to which he is a party tion of the contract. 21 MX.J. 182=9 I.C. 
operates as a lmr to a pica by him that the 104. letter of request for a loan is only a 

contract is subject to an arbitration in a suit proposal. 71 1.0. 698. See also 13 B. 669; 

by the other party on the contract. It is 16 3tf. 283. It cannot be sued on as a pro- 

nut open to him to say that though he fi* not missory note- 71 I.C. 968. Where a boy 

bound by the contract the other party is nins away from home and the boy’s father 
ltound l»y the arbitration clause in it. By re- advertises reward to any one tracing him 
I'Udi&tiug liability he loses all right to in- bringing him home, taking boy to Police 
sist upon compliance with the arbitration .Station, making report and sending telegram 
clause. 44 Bom.L.Tl. 692= A. I. R. 1942 to bey’s father are substantial performance 
Bom. 297. of condition, for which reward may be 

Sec. (2) (a).— The definition of “con- chimed. See -3 A.L.J. 655=88 I.C. 908 
tract” in sec. 2 appears to be built upon a =1925 A. 539. 

succession of definitions of the elements which 8eo. 2 (b). — As to when communication of 
go to make a contract, that is to say, propo- acceptance becomes complete, see sec. 4, LR. 
•al, acceptance, promise, promisor, promisee, infra . As to contract by offer and accept- 
eonmderation and agreement. The expres- ance. *cc 20 I.G. 282=277 PXJR. 1913; 36 
4km 4 • reciprocal promises” hs explained and Th 357=14 BtunX.R. 648. Offer by letter' 
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(c) The person making the proposal is called the <c promisor,” and the person 
accepting the proposal is called the “ promisee ” : 

(d) When, at the desire of the promisor, the promisee or any other person 
has done or abstained from doing, or does or abstains from doing, or promises 
to do or to abstain from doing, something, such act or abstinence or promise is 
called a consideration for the promise : 


— Acceptance in minute — Terms partly in- 
corporated therein—' Variance Netween letter 
and minute. 27 M.L.J. 74=18 C.W.N. 
3185=24 1.0. 506 (P.C.) . Whether a parti- 
cular transaction is a standing offer or com- 
pleted transaction, & C e 142 I.C. 315=3933 M. 
322=64 MX. J. 354 (F.B.). Where a con- 
tract is made by letters, the place where Ihe 
final assent is given to the offer is the place 
where the contract is mode. 0 A. 

L. J. 213 ; 27 M. 535; 12 O.C. 17. A promise 
need not be in writirg. 23 M. 94. Silence 
to a letter does not amount to an accep«ancc 
of the terms proposed. When a contract of 
sale of goods has been embodied in a written 
deed the previous offers and acceptances lose 
all importance and the only contract between 
the patri c s is the written contract- The pre- 
vious offers and acceptances are merely stages 
in the negotiations between the parties. AXE. 
3945 Bah. 35: 3941 Rang. 270. What is 
proposal and promise in auction sales. 14 

M. 235. Incomplete negotiation, not being 
compl^re contract cannot be sued upon. 39 

B. 529. See also 39 C.W.N. 174. Reward 
offered for,the search of a missing boy, for 
whose search a servant was already sent, can- 
not be claimed by the servant though he 
found the boy out ; the servant did not under- 
take the search after the offer nor on its 
strength and hence the finding out by him 
does not amount to acceptance by conduct. 19 

I. C. 576=11 A.L.J. 489. See also 23 XL. 

J. 655=88 I.O, 908=1925 A. 539. 

The relevant words of a letter signed by 
tlie plaintiff, and addressed to the defendants 
were as follows — <f We hereby request you 
to supply or to instruct your friends abroad 
to buy and to ship, if possible, on our ac- 
count and risk 3 * and then the contract goods 
were set out with the terms . The defendants 
wrote to the plaintiff as follows — “We beg 
to inform you without any engagement on our 
part that your under-mentioned valued in- 
dent has been placed with thanks.” Held , 
that the contract between the parties was one 
of sale and purchase, and that the defendants 
did not merely act as correspondents passing 
on the plaintiff’s order to persons abroad. 47 

C. W.N. 86. 

Sec. 2 (c). — Proimisor and Peo^tisee — 
Merger. — No man can in his own right be 
under any obligation to himself. Hence 
when a hatchita is executed by a person in 
favour of himself and some others, such per- 
son cannot in law be said to be one of the 
promises. In other words the promisees 
must be taken in law to be the person men- 
tioned in hatchita other than such person. 
Even if ah the promisees are assumed to r>e 
a person distinct from the promisor the posi- 
tion is not different because the debtor” can 
G.C.M. — 2X2 


make payment of such debt to the several 
•creditors and get valid discharge in respect 
of the share of the creditor concerned. This 
being so, that portion of the debt of the pro- 
misor which is aseribable to himself as one of 
the promisees will stand discharged by the 
doctrine of merger or confusio. 1941 Cal- 
595. Where an offer containing certain con- 
ditions has been made to a party and that 
party by adding to the conditions makes a 
counter-offer, the counter-offer amounts to re- 
jection of the offer made to him. 178 I.O- 
23= 1938 Lah. 341. See also 1938 Cal. 343; 
1938 Cal. 423; 50 L.W. 597=1940 M. 49. 

Sec. 2 (d). — “Consideration” as defined 
in this section is wider than the meaning of 
the term in English law. 61 C. 841=38 C. 
W.N. 682=1934 C. 682; 165 I.C. 338=38 
BomX.R. 610=1936 B. 344. There is no- 
thing in sec. 2 to show’ that, a promise to afford 
future personal service is not good conside- 
ration. In most cases where the persona] servi- 
ces are promised on the one side specific per- 
formance cannot be enforced from the other. 
Neither the mere fact that specific perfor- 
mance of such a contract cannot be enforced 
nor file mere fact that in the nature of things 
one of the promisors is bound to perform his 
part of the agreement first, renders the con- 
tract had. So long as there is a promise 
coming from each side and each side pro- 
mises a thing which can be done, and can 
legally be done there is consideration. 1942 
OAV.N. 652=1942 A.W.R. (C.C.) 349=1943 
Oudh S9. Consideration may mov© from a 
third paTty. 6 M. 351; 136 I.C. 17=1932 L. 
185; 134 I.C. 1011; 1940 RangX.E. 237= 
1940 Rang. 91; 1939 Pat- 477; 1937 A.M.LJ. 
110 (Cancellation or dosing of accounts of a 
third party). Benefit received by third party 
would be good consideration for a promise. 
147 I.C. 443=1934 A. 271; 165 I.O. 338=38 
Rom.LJ?. 610=1936 B. 344. An agreement 
to pay debt due from a third person is good 
consideration in law. WhoTe a son signs an 
acknowledgment in respect of money due from 
his deceased father to save the estate of his 
father from sale in execution of any decrees 
that may have been passed against such 
estate, there is consideration for the acknow- 
ledgment and for assumption of personal 
liability by the son. 38 PX.R. 85. Thus 
brokers undertaking to pay the premium is 
good consideration in marine insurance con- 
tract. 27 Bom,LJf. 1310=1926 B. 82. Old 
debts would be good consideration for a mort- 
gage or transfer of property. 50 I.C. 117; 
12 AU 629=23 I.C. 900=36 A. 365. So 
also a compromise of disputed claim. 3 C. 
602; 90 I.C. 766=2 O.W.N. 849 ; 2 O.C. 

300; 1925 P. 68 (S.B.) ; 116 I.C. 719. As 
well ns the abandonment of a disputed claim. 
19*33 1,. 121=34 P.L.R. 663; 20 C.W.N. 210 
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\Jt\C.) . So also promise of marriage is good 
consideration for settlement. 9 L.W. 132. 
Time-barred debts may be valid considera- 
tion. 1925 O. 267; 27 A.L.J. 1132=1929 

A. G57; 1924: A. 551. As to act done in pur- 
suance of moral obligation for joint benefit 
received, sec 1934 L. 789. A subscription 
gratuitously promised io an institution can- 
not be recovered even if the promisoT is the 
treasurer thereof. 36 A. 268=12 A.L.J. 351. 
See also 58 B. 660=36 Bom.Ii.B. 568; 3934 
L. 789=153 I.C. 228; 14 C. 64; 49 C.L.J. 
278=1929 C. 369. A gift in consideration 
of the donee performing certain religious ser- 
vices at a temple is a transfer for valuable 
consideration. 46 I.C. 39=20 BomXR. 441; 
IS Lurie. 647. If the promisee does some 
act from 'which a third, person is benefited 
which he would not have don© but for the 
promise, the consideration is sufficient . 45 

C. 774=22 C.W.N. 188. See also 147 I.C. 
443=3934 A. 271; 36 Bom.L.R. 568=1934 

B. 277; 89 I.C. 819 (Benefit to one co-pro- 
misor is enough). A compromise is an agree- 
ment to put an ©nil to disputes and to termi- 
nate or avoid litigation. The Teal conside- 
ration is not the sacrifice of a right but the 
abandonment of a claim. 20 C.W.N, 210= 
32 I.A. 468 (P C.). But s C c also 53 I.C. 497 
=137 P.R. 1919; 1925 P. 68 (P.B.) . Whe- 
ther an agreement hy a landlord to accept 
rent at a lower rate is unenforceable for want 
of consideration is doubtful. 32 I.C. 185=20 
(\W.X. 0S0 . Payment and acceptance of 
rent at a reduced rate may be adduced as evi- 
dence to show that the parties never intended 
that the stipulation to pay the full rent was 
to be acted upon or in the alternative Lhat 
there had been a waiver. 20 G.W.N, 680. 
Scr also 146 I.C. 524=52 C.LA 202=1933 
U. 725. Release of original debtor may be 
a consideration for liability of another. 31 
I.C, 29=22 C.L.J. 235. Discharge of a per- 
son from liability is a sufficient considera- 
tion for a contract. 1939 M.L.R. 32 (C.). 
Agreement by creditor to give up a part of 
his claim — No consideration is necessary. 
Sec 1925 3d. 660=48 MU. 721; 89 I.C. 
174=1925 X. 455. Where the members of a 
community, who had rendered some help to 
the defendant, stipulated for payment by 
him of a certain sum of money to the com- 
munity ns n whole, and he promised to do 
so. JffcUl, that the promise was for conside- 
ration and was enforceable. 44 M.L-T. 240 
=72 I.C. 95=1923 M. 434. A forbearance 
to sue a debtor on his pronote is a good con- 
sideration for the latter executing a security 
bond for payment of the debt. An agree- 
ment for forbearance need not be for any 
definite or particular time. It is enough if 
an implied request for forbearance be inf er- 
red. 51 I.C. 963=36 MX. J. 618. See also 
60 CX.J. 477; 119 T.C. 766=1929 L. 466; 
32 P.U. 667=1931 Lah. 756 (Some liabi- 
lity must exist V, 26 N.L.P. 320: 23 A.L.J. 
561=88 I.C. 768=47 A. 637=1925 A 503; 
22 Paf.L.T. 278=1941 F.W.N. 571=1941 
Pat . 282 . Any detriment suffered by defend- 
ant on the faith of the promise of the plain- 
tiff will be sufficient consideration to make 


the plaintiffs promise, enforceable. 14 I.G. 
479=1918 M.W.N. 173. Mortgage by a per- 
son after attaining majority — Payment by 
mortgagee to creditor who has advanced 
money to mortgagor during his infancy — 
Consideration valid. 1938 A.L.J. 1399= 
1933 A. 659. Advance to minor is not good 
consideration for promise to pay after matu- 
rely. 16 L. 546=1935 L. 561 (F.B.). If a 
debtor pays his creditor some portion of the 
amount which is duo, that payment cannot 
amount to consideration for a contract oblig- 
ing the decree-holder to have the payment 
certified under O. 21, r.2, C.P. Code. 1938 
A.L.J. 670=1933 A. 511. Consideration may 
consist in abstention from taking legal pro- 
ceedings. 32 I.C. 416; 65 I.C. 52=3922 X. 
269, See also 17 B. 457. The forbearance 
of a plaintiff to sue coupled with his forbear- 
ance to declare the defendant a defaulter 
contsitutcs good consideration for a fresh ag- 
reement, although the original contract had 
been in the nature of a wagering transaction 
and the plaintiff is entitled to recover on the 
fresh agreement. The defendant is estopped, 
from setting up the defence that the trans- 
action was wagering. [(1908) 2 K.B. 620, 
•PoU.1 1938 Lah. 781. Adjustment of decree 
— Agreement to accept less than amount of 
decree — Portion to be paid immediately and 
balance within time fixed — Default. Ee?d, 
that in case of default the entire amount of 
Ihe original decree could not be realised as 
it was not expressly stipulated that in case 
of non-payment the amount remitted would 
not be allowed. 65 C.L.J. 210. See also 134 
I.C. 1105=32 P.L.R. 632; 1941 Pat. 282. 
Threat of bringing a false suit is really a 
form of blackmail and cannot be considered 
as n good consideration for a contract. 161 
T.C. 347=1936 L. 6. The release of a claim 
by one person is a consideration for guaran- 
tee of payment by another only when that 
claim is given up and not when there is a 
mere promise. 29 I.C. 422=4 L.W. 553. See 
also 157 I.C. 811=1935 L. 527. An agree- 
ment not to appeal, the consideration for 
which is the mutual consent of the parties 
to refer the matter in dispute to the Court 
itself is binding on the parties. 26 I.C. 355. 
A consideration in law must be good and 
valuable. 27 M.L.j: 249=25 I.C. 726. A 
consideration paid to one joint promisor is 
•ogidlv sufficient to support a promise made 
by others. 38 M. 680=22 I.C. 1=26 MX 
X 113; 26 M.L.J. 127=23 I.C. 951=38 M. 
753. Sec also 1912 M.W.N. 930. An agree- 
ment in pursuance of which a member of a 
Hindu family declines to tahe share in the 
K.niilv properry at a partition on the consi- 
deration that the others shall maintain their 
sister forms a good consideration for the 
water to enforce her rights of maintenance 
against her brothers. 14 I.C. 517; 36 M. 157 
=13 T.C. 458=22 M.L.J. 231. As to when 
a ihird party ean sue npon a contract, see 32 

C.W.X. 634=47 C.LJ. 587; 114 I.C. 567; 
193m M. 567; 53 M. 270; 121 I.C. 337. (See 
also cases cited under sec. 1. 138 I.C. 263; 
131 I.C. 575=1931 C. 401; 134 I.C. 100= 
1932 L. 66; 62 M.L.J. 533.) A mere Bum 
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(e) Every promise and every set of promises, forming the consideration for 
each other, is an agreement : 

(f) Promises which form the consideration or part of the consideration 
for each other are called reciprocal promises : 

( g ) An agreement not enforceable by law is said to be void : 

(A) An agreement enforceable by law is a contract : 


Kluita unsupported by oral agreement or con- 
sideration does not form a fresh contract* 
58 1.0. 30. Forbearance to continue an ap- 
peal against a person on that person ’s brother 
ngreeing fo pay the amount claimed is a good 
■consideration. 17 I.C. 466=15 0.0. 314; 
74 T.C. 316=26 O.C. 204. Creditors ’ for- 
bearance to sue the debtor was sufficient con- 
sideration for promise by third party. 11 
I.C. 773; 4 Bur.L.T. 156; 119 I.C. 766=1929 
L 466; 134 I.C. 819=1931 I i. 756; 134 I. 
C. 1105=32 P.L.R. 632. So also settlement 
of doubtful claim is good conisderation. 60 
C.L.J. 477. An agreement by which a party 
a Freed to pay a sum of Rs. 60,000 to the 
other party in consideration of the latter sup- 
plying funds to the former and otherwise as- 
sisting him in a certain litigation is support- 
ed by consideration and binding on the par- 
ties. 138 I.C. 900 (P.C.). Promise by 
agent ^without consideration is not enforce- 
able either against agent or principal. 105 
I.C. 214. Past co-habitation as good con- 
sideration for pro-note; see 1929 ’M.W.N. 
828. Sale-deed executed by a Mahomedan 
mother-in-law in consideration of the dower 
of daughter-in-law is sale for good 
consideration. 1930 A. 434. Loan to 
minor, if good consideration for fresh pro- 
mise to pay after majority; see 51 A. 164. 
An agreement to reconvey property is not 
without consideration, and is capable of be- 
ing specifically enforced. 1931 A.L.J. 571 
=1931 A. 113. As to what constitutes 
failure of consideration, see 22 Pat.L.T. 
12=1941 Pat. 333. 

Evidence. — Recitals as to consideration in 
documents is prinia fade evidence thereof 
as between the parties. 27 A. 71; 23 C. 950 
(P.C.); but can be rebutted by order evi- 
dence, oral or documentary. 5 M. 6; 8 
A. 641; 27 I. A. 93. Evidence Act, S. 92, 
is not bar. (Ibid.) 

Sec. 2 (e) .—See 86 I.C. 509=1925 M. 
943. 

Sec. 2 ( g ) . — Where a contract is illegal 
only in part, if such part is separable from 
the rest, the illegal portion alone is void ; 
but, if it is not so separable, the whole is 
void, 9 B. 176. 

Sec. 2 (g) and (/) : Relative scope of.— 
Not every unenforceable contract is declared 
void, but only .tlic-se unenforceable by law, 
and those words mean not unenforceable by 
reason of some procedural regulation, but 
unenforceable by the substantive law . For 
example, a contract which was from its 
inception illegal such as a contract with an 
alien enemy, would be avoided by S. 2 (<7) 
of the Contract Act and one which became 
illegal in the course of its performance, such 
as a contract with one who had been an 


alien friend but later became an alien enemy 
would be avoided by S. 2 (/) . A mere 
failure to sue within the time specified by 
the statute of limitation or an inability to 
sue by reason of the provisions of one of the 
orders under the C. P. Code w.-uld not 
cause a contract to become void. 43 C.W. 
N. 641=41 Bom.L.R. 742=1939 ALT 697 
=1939 P.C. 110=0939) 2 M L.J 253* (P 
, V * o say that the contract is void from 
its inception is a contradiction in terms. A 
contract void in its incepton is not a contract 
at all ; it has not passed from the stage of 
an agreement to the stage of a contract, but 
comes within the broad and general princi- 
ple that a contract void from its inception 
is no contract at all hut an agreement not 
enforceable at law and therefore void . 31 
S.L.R. 170=171 I.C. 1005=1937 Sind 211. 

Sec. 2 ( h ). — A representation as to a 
fact may be a term of the contract and the 
party misrepresenting is bound to make 
good the representation. 31 I.C. 708=17 
Bam.L.R. 7S3. 

Oral and Written Contract.— An offer 
and acceptance may be oral, and yet the 
terms may he embodied in a document. In 
such a case the contract is in writing, and 
not oral. Equally the offer and acceptance 
may be in writing and yet the terms may be 
oral, and then the contract is an oral one, 
not a written one, f*»r it is the terms of the 
contract which must be embodied in a writ- 
ten instrument before the contract can be 
considered a written one, and not merely the 
offer and the acceptance. So also the con- 
tract may' actually be contained in several 
documents which, when read together, con- 
stitute the entire contract, and they are then 
regarded as one instrument in \he eye of the 
law, even as thev form but one contract. 
171 I.C. 553=1937 Nag. 289. 

Oral agreement- — Proof required. — An 
oral agreement must be proved by the 
clearest and most satisfactory evidence of 
credible witnesses, and it would be unwise 
to act upon oral evidence unless there is 
contemporaneous written evidence to corro- 
borate it. 43 P.L.R. 97. In the case of 
joint contractors the death of one docs not 
put an end to the relationship, but the sur- 
viving contractor still remains a joint con- 
tractor with the heirs of the deceased. 66 
C.L.J. 104=42 C.W.N. 18. As to the effect 
of apparent inconsistency in contract, see 43 
Bom.L.R. 403=1940 P.C. 151 (P.C). As 
to effect of a contract on printed form, 
when there is a variation between the 
printed portion and type-written matter, see 
(1941) 2 M.L.J. 281. Where the terms of 
a contract are partly printed and partly 
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(i) An agreement which is enforceable by law at the option of one or more- 
of the parties thereto, but not at the option of the other or others, is a voidable* 
contract. 


written or typed, the position in law is that 
if the printed terms arc inconsistent with 
what has been written or typed, tire latter 
must prevail over what is printed. 45 Bom. 
L.R. 405=A.I.R. 1043 Bom. 220. Tn case 
nf conflict between printed and written 
portion of a contract, the latter prevails. 10 
Bom. L.R. 845; but see 30 Bom. 1. Where 
when an agreement is reached rts to the 
terms of a lease and sale the parties con- 
template the execution of a formal deed of 
lease and sale, that would not per sc make 
the agreement incomolete. 1041 A.L.J. 570 
=1041 All. 377. Where parties enter into 
an executory agreement which is to be 
carried rut by a deed afterwards to Ire 
executed, the real completed contract is to 
be found in the deed. The contract is 
merged in the deed. The most common 
instance perhaps of this merger is a con- 
tract f..r the sale of land followed by con- 
veyance on completion. All the provisions 
of the contract which the parties intend 
should he performed by the conveyance are 
merged in the conveyance, and all the rights 
of the purchaser in relation thereto are 
thereby satisfied. There may, no doubt, be 
provision* of the contract which, from their 
nature or from the terms of the contract, 
survive after completi n. 173 I.C. 88 (P. 
C.). If a document relied upon as consti- 
tuting a contract contemplates the execu- 
tion of a further document between the 
parties, it is always a question of construc- 
tion whether the execution nf the further 
contract is a condition or term of the bar- 
gain or whether it is a mere expression of 
the desire of the forties as to the manner in 
which the transaction already agreed to will 
m fact go through. In the former case, 
there is no enforceable contract either 
because the condition is unfulfilled or 
because the law does not recognise a con- 
tract to enter into a contract. In the latter 
case there is a binding contract, and the 
reference ti the mere formal document may 
he ignored. 47 Bom. L.R. 878; 1042 Pesh. 
33. (The conduct of the parties in acting 
on the contract before the formal agree- 
ment was drawn up is clear evidence of the 
contract being binding.) Tn the case of a 
contract in which a draft agreement and 
engrossment are evidently contemplated by 
the t arties, the v ntract cannot be said to 
he complete without the formal agreement 
being signed and executed, even though all 
the terms have been settled one by one and 
embodied in the draft. Once it is clear that 
the parties intended that the terms of their 
bargain are to be reduced to a formal con- 
tract, although that understanding is not in 
writing but is only a matter of oral agree- 
ment or of inference from the conduct of 
the parties, the consequence ^ is that there 
must be a formal contract signed and exe- 
cuted by the parties before the contract can 


he said to be complete. I. L.R. (1941) Bom. 
361=43 Bom. L.R. 293=1941 Bom. 247. In 
an action on an alleged contract the 
burden of proof is upon the plaintiff tO‘ 
show that a firm contract had been entered 
into beLween the parties and that something 
more than mere negotiations had taken 
place. The negotiations and correspondence 
must Ire looked at as a whole to sec whether 
the parties have concluded a binding con- 
tract or not. Where only certain terms of 
the contract were settled and the other terms 
of the agreement wrere left open there is no 
concluded contract. Moreover, when a party 
to the contract has given the other party 
to the contract an option for renewal of the 
contract on terms which would be mutually 
.agreed upon, this does not in any way imply 
that the terms of the prior contract, or any 
of them should be incorporated in the new- 
one. In other words, the party does not 
bind himself in any way to renew the con- 
tract uj>on the old terms. 1939 Rang. 423. 


Contract by Government officers. — It 
will be in the public interest and desirable 
from every point of view if the Govern- 
ment Officers, after an agreement is readi- 
ed take the precaution of preparing a memo- 
randum signed by both parties, setting out 
the terms which are reached. The practice 
of leaving the agreement in the form of 
correspondence and tenders in anticipation 
of a formal deed to be executed later on is 
irregular and has nothing to recommend it. 
The proper procedure should be that after 
an agreement is reached, a memorandum of 
the agreement should be contemporaneously 
prepared and signed by both parties as evi- 
dence of the agreement to be followed later 
on by a formal document drawn up by a 
Government conveyancer; but it cannot be- 
said that the law requires that contem- 
poraneously with an oral agreement a docu- 
ment should also be prepared and signed. 
It is permissible to record the agreement, 
Arrived at orallv, later on by correspondence. 
1941 A.L.J. 570=1941 O.A. (Supp.) 776= 
1941 AAV. R. (Rev.) 891=4 F.L.J. (H.C) 
361=1941 All. 377=1. L.R. (1941) All. 741. 
Though the actual figure of the rent pay- 
able under a lease is not determined, if 
there is no uncertainty regarding the way 
in which it should be fixed, there being a 
definite fixation of rent on an agreed basis, 
namely, half the net proceeds, it cannot be 
said that the agreement of lease is bad for 
uncertainty and so unenforceable. A.I.R. 
1944 Mad. 518= (1944) 2 M.LJ. 131. 


Sec. 2 (0 . — S. 2 cannot be invoiced as a 
ause importing the doctrine of “mutua- 
\y* into the law of contract in India. 118 
.C. 220=1929 S. 83. See also 152 I.C. 947 
:1934 B, 277=58 B. 660. If an arbitration 
mse in a contract does not speak of arbi- 
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(j) A contract which ceases to be enforceable by law becomes void when 
it ceases to be enforceable. 

CHAPTER I. 


Of the Communication, Acceptance and Revocation of 

Proposals. 


3. The communication of proposals, the acceptance of proposals, and the 
„ . revocation of proposals and acceptances, respectively. 

andr^S ofproS““ are deemed *° be by any act or omission of the 

party proposing, accepting or revoking by which he 
intends to communicate such proposal, acceptance or revocation, or which has 
the effect of communicating it. 


Communication When com- , 4 *. The communication of a proposal is complete 
pletc. 'when it comes to the knowledge of the person to whom 

it is made. 

The communication of an acceptance is complete, — 

as against the proposer, when it is put in a course of transmission to him, 
so as to be out of the power of the acceptor ; 

as against the acceptor, when it comes to the knowledge of the proposer. 

The communication of a revocation is complete, — 

as against the person who makes it, when it is put into a course of trans- 
mission to the person to whom it is made, so as to be out of the power of the person 
who makes it ; 

as against the person to whom it is made, when it comes to his knowledge. 


tration under the Indian Arbitration Act of 
1897 but the words used are simply. "Arbi- 
tration Act,” and the overriding intention 
of the parties as can be gathered from^ the 
contract is that in the matters specified 
therein their differences should be settled by 
arbitration, that general intention is to be 
given effect by taking the words "Arbitra- 
tion Act” to mean "statutory provisions re- 
lating to arbitration” in a case to which the 
Indian Arbitration Act has no application. 
This construction will include arbitration 
under Sch. II, C. P. Code. I.L.R. (1939) 
2 Cal. 181=70 C.L.J. 148=43 C.W.N. 879. 
See now the new Arbitration Act, 1940. As 
to construction of arbitration clause in a 
contract, see I.L.R. (1937) 1 Cal. 606; 1940 
Cal. 105. As lo distinction between void 
and voidable contracts, see 1938 Nag. 335 
(F.B.). 

Sec. 3.— Offer must be intended to create 
legal relations. 23 B. 420. Thus mere 
invitation to dinner is no offer. 23 B. 420. 
A promise to keep an offer open for a cer- 
tain time is binding if supported by consi- 
deration. 2 M.L.J. 52. Acceptance must 
be absolute and correspond with the offer. 
24 B. 510. Else it is only a counter-offer. 
24 B. 510; 37 I.C. 792. (See also notes 
under S. 7.) Though a contract implies 
two parties, a contract in writing does not 
require the signature of both parties. 22 
C.L.J. 311=20 C.W.N. 408. A bond exe- 
cuted and delivered by one party which is 
accepted by another is a contract in writing. 
20 C.W.N. 408. Revocation of contract 


requires concurrence of both parties. 1925 
P.C. 232=23 LAV. 182 (P.C.) Evidence 
of completion of contract. See 16 I.C. 75 
(P.C.). Tn the case of an ordinary mem- 
ber of public the contract to take sharesin. 
a company is completed when an application 
for shares has been submitted, and allotment 
on the foot of that application has been 
made and the notice of the allotment has 
been communicated to the applicant. In 
the case of directors, the company is under 
obligation to allot shares. In such cases it 
often happens that the company is regarded 
as making an offer to the directors to take 
shares; the director’s subsequent applica- 
tion for shares is an acceptance of that 
offer and when the application is made the 
bargain is completed. 1929 L. 656. 

Sec. 4. — An offer is made not at the place 
from which it is sent but at the place where 
it reaches the acceptor. 37 M.L.J. 712=54 
I.C. 550. See also 1941 N.L.J. 37; 4 Bom. 
L.R. 215 (Proposal made through agent). 
An insurance policy was effected by means 
of the local agent in Madras of the insu- 
rance company; it was accepted by the com- 
pany by its directors in Calcutta. The local 
agent at Madras was not authorised to 
accept proposals : he was merely a post 
office. Held, that the policy was effected in 
Calcutta and not in Madras. 38 L.W. 504 
=1933 M. 764=65 M.L.J. 455; 1941 N.LJ. 
37. As to acceptance of insurance proposal 
and communication of the sanies see 148 I .C. 
522=1934 A.L.J. 719=1934 A. 298: 16 G 7BZ 
(Revocation of proposal when can be made). 
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Illustrations . 


( 1 a ) A proposes, by letter, to sell a house to B at a certain price. 

The communication of the proposal is complete when B receives the letter. 

( 6 ) B accepts A*$ proposal by a letter sent by post. 

The communication of the acceptance is complete, — 
as against A > when the letter is posted ; 
as against R, when the letter is received by A. 

(c) A revokes his proposal by telegram. 

The revocation is complete as against A when the telegram is despatched. It is complete 
as against B when B receives it. 

B revokes his acceptance by telegram. B's revocation is complete as against B when the 
telegram is despatched, and as against A when it reaches him. 


Revocation of proposals and 
acceptances. 


the 


5. A proposal may be revoked at any time before 
communication of its acceptance is complete as* 
against the proposer, but not afterwards. 

An acceptance may be revoked at any time before the communication of 
the acceptance is complete as against the acceptor, but not afterwards. 


Illustrations . 

A proposes, by a letter sent by post, to sell his house to B. 

B accepts the proposal by a letter sent by post. 

A may revoke his proposal at any time before or at the moment when £ posts his letter of 
acceptance, but not afterwards. 

B may revoke his acceptance at any time before or at the moment when the letter communi- 
cating it reaches A t but not afterwards. 

Revocation how made. 6. A proposal is revoked 

(1) by the communication of notice of revocation by the proposer to the 
other party ; 

(2) by the lapse of the time prescribed in such proposal for its acceptanceor 
if no time is so prescribed, by the lapse of a reasonable time, without communication 
of the acceptance ; 

( 3 ) b Y Ac failure of the acceptor to fulfil a condition precedent to acceptance • 

or r * 

(4) by the death or insanity of the proposer if the fact Of his death or insanitv 
comes to the knowledge of the acceptor before acceptance. 

Acceptance must be absolute. 7 * In order to convert a proposal into a promise,. 

the acceptance must — 

(1) be absolute and unqualified ; 


Secs. 4 and 5.— 5Vy 30 Rom.L.R. 5/0= 
1928 201 . 

Sec. 5. — Where there is no unqualified, 
acceptance before revocation which does not 
reach the person owing to his own misrepre- 
sentation about his address, the offeror must 
be deemed to hav* validly revoked his pro- 
posal. 51 I. C. 860. 

Sec. 6 (2).— Scope and effect — Offer and 
acceptance — Communication — Revocation. 6 
Mys.L.J. 587. If a proposer revokes his 
offer before its acceptance, then S. 6 (1) 
applies; even if he does not revoke, S. 6 
(2) applies unless of course the proposer's 
conduct amounts to a waiver of the revo- 
cation which would follow on the lapse of 
a reasonable time. Where allotment of 


shares was made more than five months 
:»?ter the application and it was not even 
communicated, held that the offer to take* 
shares must be deemed to have been revok- 

&=!si si:-y“ =i - L - E - <wi > «**• 

Sec. 7. -—Where a letter by an intending 
seller making an offer for the sale of cer- 
tain property directs that the purchaser will 
have to write about the acceptance of the 
offer to a certain person at a particular ad- 
dress, the letter is to be read in a reasonable 
and a sensible manner and it does not ex- 
clude the case where the intending purcha- 
ser instead of writing to the person con- 
cerned puts himself into communication 
with him, and where the intending pur— 
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(a) be expressed in some usual and reasonable manner, unless the proposal 
prescribes the manner in which it is to be accepted. If the proposal prescribes 
a manner in which it is to be accepted, and the acceptance is not made in such 
manner, the proposer may, within a reasonable time after the acceptance is com- 
municated to him, insist that his proposal shall be accepted in the prescribed 
manner, and not otherwise 5 but if he fails to do so, he accepts the acceptance. 


Acceptance by performing 
conditions, or receiving con- 
siderations. 


8. Performance of the conditions of a proposal, 
or the acceptance of any consideration for a reciprocal 
promise which may be offered with a proposal, is an 
acceptance of the proposal. 


chaser does so, it cannot be said that there 
is any contravention of S. 7, as to render 
the contract not binding on intending seller. 
63 C.L J. 86=1936 C. 87. 5Vr also 162 LG 
327 (P.C.). Mortgage by deposit of title- 
deeds — Creditor asking debtor to send 
title-deeds by post— Debtor posting them ac- 
cordingly — Effect—' Transaction when com- 
plete— Equitable mortgage not created. 38 
Bom.L.R. 1222=1937 B. 39. 

Secs. 7 to 9. — To convert a proposal into 
a promise the acceptance must be absolute, 
unqualified and without condition. 1922 P. 
24. - See also 120 I.C. 482=1930 L. 374; 134 
I.C. 1110=1931 L. 260; 37 I.C. 792. When 
once a proposal is practically refused it 
does not hold good and no acceptance after 
the refusal could convert the proposal into 
a promise so as to create a contract. 1922 
P. 24=80 I.C. 308. The acceptance of a 
proposal must be unqualified and proposer 
cannot impose on the party to whom it is 
addressed the obligation to refuse it under 
the penalty of imputed assent or attach to 
his silence the legal result that he must be 
deemed to have accepted it. 54 I.C. 437= 
18 A.L J. 73. See also 37 I.C. 792=5 LAV. 
149; 18 A.L.J. 73; 24 B. 510. Acceptance 
of a proposal may be made without express 
communication, by conduct of the acceptor. 
54 I.C. 437=18 A.L.J. 73. See also 92 P.R. 
1913=22 I.C. 811; 49 A. 674=25 A.L.J, 372 
=1927 A. 407; 113 I.C. 780=1928 L. 938. 
A written offer to take goods accompanied 
by a sum of money representing the price is 
acceptance, if the purchaser credits the 
money received to his account. 54 I.C. 437 
=18 A.L.J. 73. Acceptance of an offer with 
a variation is no acceptance at all; it is sim- 
ply a counter-proposal which should be 
accepted by the original promisor before a 
contract can be made and such an accep- 
tance need not be in writing. 92 P.R. 1913 
=22 I.C. 811; 120 I.C. 482=1930 L. 374. 
Mere failure to reply to a counter-proposal 
would not per se amount to an acceptance 
thereof. 120 I.C. 48^=1930 L. 374. Ac- 
ceptance is not ^ conditional, merely by an 
immaterial addition, or by the mere fact 
that some other terms are discussed in sub- 
sequent letters. 5 Bom.L.R. £=36 B. 110. A 
qualified acceptance of a proposal is but a 
counter-proposal, omission to reply to which 
would not -be an acceptance of it. 5 L.W. 
149=37 I.C- 792=191 7 M.W.N. 91. Accep- 


tance “subject to confirmation by mail” is 
only conditional acceptance. 1930 L. 325. 
See also 123 I.C. 838=1930 L. 114; 120 I.G 
482=1930 L. 374; 18 A.L.J. 73; 45 B. 8=57 
I.C. 971=22 Bom.L.R. 872. 

Secs. 7 and 8. — A contract is concluded as 
soon as all the essential terms are settled, 
though the formal documents have yet to 
be executed. 54 I.C. 550=37 M.L J. 712; 
21 M.L J. 182. See also 148 I.C. 522=1934 
A.L.J. 719=1934 A. 298 (Acceptance and 
communication of the same in respect of 
contract of insurance) . An acceptance 
must be absolute and unconditional and must 
correspond with the terms of the offer, 
without leaving any term open to future 
negotiation. If it contains a material varia- 
tion of the terms of the offer there is no 
consensus ad idem or agreement upon which 
a contract can be founded. If it introduces 
terms not comprised in the offer, no con- 
tract is made; the original offer must be 
deemed to have been refused and a counter 
offer made. A qualified acceptance is equi- 
valent to a new offer which may be either 
accepted or rejected. But the person mak- 
ing the counter-proposal cannot subsequently 
make a binding contract by accepting the 
original offer. 12 Mys. L. J. 81=39 Mys. 

H. C.R. 263. Mistake of telegraph officials 
in transmitting terms of proposal will pre- 
vent the proposal from maturing into a 
contract, 1910 M.W.N. 513. If a contract 
has to be made out from the correspondence 
between the parties, the whole of the cor- 
respondence is to be seen in order to deter- 
mine whether there was a completed Con- 
tract. 54 I.C. 550=37 M.L.J. 712. When 
the proposal and acceptance are made by 
means of letters the contract must be 
deemed to have been made at the place 
where the letter of acceptance is posted. 73 

I. C. 205=1923 L. 427. See also 39 M. 509 
=31 M.L.J. 58=34 I.C. 921 (P.C.). 

Sec. 8. — Prospectus of company in case 
of insurance policy, railway receipts, etc., 
are deemed part of the contract. 25 M. 
183; 21 M. 172. Acceptance may be im- 
plied from conduct. 49 A. 674=1927 A* 
407. 

Auction Sales. — In the absence of # any 
restriction to the contrary in the conditions 
of sale, a person may bid as benamidar for 
another and the fact that the bidder did not 
disclose his character of benamidar doe* 
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9. In so far as the proposal or acceptance of any promise is made in words* 
Promises, express and im- the promise is said to be express. In so far as such 

plied. proposal or acceptance is made otherwise than in words, 

■the promise is said to be implied. 

CHAPTER II. 

Of Contracts, Voidable Contracts and Void Agreements. 

10. All agreements are contracts if they are made by the free consent of 

parties competent to contract, for a lawful considera-. 
tracts^ 1 agrecmenls arr COn ~ tion and with a lawful object, and are not hereby 

expressly declared to be void. 


not entitle the principal to revoke the auction 
sale. 29 I.C. 12=28 M.L.J. 617. When an 
amin holding an auction sale accepts the 
highest bid on behalf of his principal sub- 
ject to the principal giving his assent to 
it, there is a valid and enforceable contract 
when that assent has been given. 28 M.L. 
J. 617. 

Sec. 9. — Implied contracts are as much 
binding as express contracts on the parties. 
16 I.C. 609 ; 31 I.C. 783=29 M.L.J. 749 ; 49 
A. 674=1927 A. 407. See also 9 M.I.A. 256 
(Contract to pay interest implied from 
mercantile usage) . S. 9 proclaims the exis- 
tence of both express or implied promises. 
1939 A. M.L.J. 137. Agreement to pay com- 
pound interest may be inferred from course 
of business for a long period. 38 M.L.J. 
387=44 B. 474=47 T.A. 17 (P.C.). Agent’s 
claim for extra remuneration on implied 
contract is enforceable. 31 I.C. 783=29 M. 

L. J. 749. 

Sec. 10: Construction of Contract.— 
Each contract must l>e construed with re- 
ference to its own terms, and not by refer- 
ence to any other contract. 19 C.W.N. 623. 
Evidence of what took place after the con- 
tract is not good evidence as to construc- 
tion of contract. 36 B. 387 (P.C.). As to 
construction of contracts, see also 1933 M. 
322=64 M.L, L 354=56 M. 433 (F.B.) ; 1931 

M. 799=135 f.C. 540; 1931 L. 657=132 I.C. 
489. If the documents or letters relied on 
as * constituting a contract contemplate the 
execution of a further contract between the 
parties it is a question of construction 
whether the execution of the further con- 
tract was intended as a condition or term 
of the bargain or whether it was a mere 
expression of the desire of the parties for a 
formal agreement. In the former case 
there- is no concluded or enforceable con- 
tract until the condition is fulfilled, i.r., until 
the former agreement has been executed. 
In the latter case there is a binding contract 
and the reference to the more formal docu- 
ment mav be ignored. 1933 P.C. 29=37 C. 
W.N. 265=64 M.L.J. 103 (P.C.) . If a party 
to an agreement emlxxjied in a document is 
told that any stipulation in the agreement 
would not be enforced, he cannot be held 
to have assented to it. The document does 
not amount to real agreement between the 


parties and the other party tannot sue on it. 
63 I. A. 126=59 M. 446=40 C. W.N. 353=70 
M.L.J. 232 (P.C.). Where a written con- 
tract is doubtful in its meaning 'the sur- 
rounding circumstances existing at the crea- 
tion of the contract and the subject-matter 
to which it is designed and intended to 
apply can be looked into. The Court may 
also look into the conduct of foe parties to 
obtain a true meaning of the contract, 1932 
A. L.J. 329=1932 A. 600. In case of conflict 
between printed portion of a contract and 
the written portion, the written portion pre- 
vails. 19 Bom.L.R. 845. But see 30 B. 1. 
A Barrister-at-Law practising as an Advo- 
cate in the High Court is not disentitled to 
sue his client for recover of fees due. 55 

A. 570=1933 A. 417=1933 A.L.J. 451 (F. 

B. ) [overruling 25 A. 509]. A Subordinate 
Judge is a person and is capable of entering 
into a contract. 52 A. 844=1931 A.L.J. 41 
=1931 A. 189 OF.B.). But there is no pro- 
vision in the C. P. Code or any other statute 
empowering a Judge to enter into a con- 
tract on behalf of the Secretary of State. 
The Courts are given statutory power to 
pass ^ decrees and orders and to perform 
certain acts but not enter into contracts. 52 
A. 844. A bare promise to pay is nqt a 
contract enforceable at law unless it is sup- 
ported by consideration . Where the ori- 
ginal debt, which is the consideration, is not 
proved the contract is not legally enforce- 
able. 8 O.W.N. 1210. A deed of sale sup- 
ported by ample consideration and exe- ■ 
cuted by persons who have attained majo- 
rity and are otherwise competent to act and 
dispose of their property is binding upon 
them, in the absence of evidence that they 
were wrongfully induced so to act. 44 C.W. 
X. 1=1939 A.L.J. 844=1939 P.C 219 (P.C,), 

Illustrative Cases— -A mortgage with- 
out consideration^ is a nullity and inopera- 
tive. 35 I.C. 455. An agreement to give 
time to jiudgment-debtor like all other 
agreements must be supported by considera- 
tion. 24 I.C. 391. An entry by a broker 
embodying the terms of foe contract signed 
by the broker is a written intimation by the 
broker to each party that a contract has 
been effected. 19 I.C. 925=6 SX.R. 278. 
See also 39 B. 528=29 I.C. 943^17 BomX. 
R. 566. 
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Nothing herein contained shall affect any law in force in British India, 
and not hereby expressly repealed, by which any contract is required to be made 
in writing or in the presence of witnesses, or any law relating to the registration of 
documents. 

11. Every person is competent to contract who is of the age of majority 
according to the law to which he is subject, and who is 
Who are competent to con- 0 f sound mind, and is not disqualified from contracting 
trac ' by any law to which he is subject. 


Sec. 11 : Contract by Minor. — A minor 
is not estopped from pleading his minority 
at the time of a contract and the minor is 
not liable on the contract. 21 C.W.N. 257 
=19 Bom.L.R. 157=43 I.A. 256 (P.C.). See 
also 54 I.C. 876=162 P.R. 1919; 1924 L. 294; 
*66 P.W.R. 1921. Minority at the time of 
‘contract must be proved beyond reasonable 
doubt by the party pleading the same. 89 
I.C. 108=1925 O. 487. (As to duration of 
minority when guardian is appointed by 
Court, see 134 T.C. 293=1931 L. 394; Majo- 
rity Act, S. 3.) A mortgage made by a 
minor is wholly void and the mortgagee is 
not entitled to enforce his security created 
under the mortgage. 162 P.R. 1919=54 
IX. 876. Where a partition is alleged to 
have taken place between a father and his 
-minor children by an agreement, entered 
into between them, the partition is not valid. 
1934 R. 2. A promissory note executed by 
a person for whom a guardian of person, 
has been appointed by the Court before he 
-attained eighteen years is a void contract 
if it was executed by him before he attained 
twenty-one years . 57 I.C. 678=11 L.W. 596 
(30 C. 539, Ref. to). See also 134 I.C. 293 
=1931 L. 394; 152 I.C. 262=1934 M. 560= 
*67 M.L.J. 257. (Fraudulent misrepresenta- 
tion as to age makes no difference as re- 
gards the liability of the minor). Estoppel 
•cannot overrule a plain provision of law or 
form the basis of a cause of action for a 
■suit upon a contract when the contract itself 
is void. 57 I.C. 678=11 L.W. 596; 152 I.C. 
.262=67 M.L.J. 257. See also cases under 
heading Estoppel, infra . Where a person 
under the Court of Wards borrows money, a 
•debt comes into existence though the person 
is not liable and a subsequent bond by his 
son. for that debt is not merely ratification 
of a former void contract but is a fresh 
•contract. 46 I.C. 974. A judgment-debtor 
to whom Sch. Ill, para. Jl, C.P. Code, 
applies is a person disqualified withm the 
-meaning of S. 11 to the extent stated in the 
paragraph and any transaction entered with 
him in contravention thereof is a more 
nullity incapable of subsequent ratification 
or of enforcement in equity. 42 I.C. 200— 
13 N.L.R. 130 (F.B.). See also 1941 N. 
• LJ 363; 171 I.C. 96=1937 O.W.N. 1034= 
1938 Oudh 14. Vakalatnama — Competency 
of minor to execute in favour of advocate 
to conduct criminal case — Minor — Com- 
-petent. See 44 Mys.H.C.R. 119=18 Mys.L. 
_J" . 26 . 

Minor Beneficiary.— A person >compc- 

C.C.M.— 213 


tent to contract may validly create a trust 
b;y purchasing property in the name of a 
minor. If a minor is not a contracting 
party himself but is the beneficiary under 
a sale, the transaction will be upheld. 18 

I. C. 963=24 M.L.J. 352. When a contract 
by the minor is not a necessary* condition for 
upholding the rights of the minor in the 
oroperty, his rights should he maintained; 
when it is a necessary condition preliminary 
to the transaction or contractual obligations 
flow from the transaction, the transaction is 
void. 18 I.C. 963=24 M.L.J. 352. 

Minor coparcener.— Minor member of a 
joint Hindu family of whose person a guar- 
dian is appointed cannot contract. 57 I.C. 
678=11 L.W. 596. 

Minor Partner. — A minor coparcener 
cannot sue as partner for dissolution of a 
partnership. 38 I.C. 111. A minor in 
India cannot become a partner in his own 
rights, as lie is incapable of contracting 
under S. 11. (Ibid.) 

Minor Promisee.— A contract of sale 
negotiated by a minor who settled the terms, 
paid consideration and got a sale-deed exe- 
cuted in his name is altogether void ab 
initio and no title passes thereby to the 
minor. 27 I.C. 733=13 A.L.J. 185; 10 I.C. 
906. See also 32 I.C- 636. The subsequent 
ratification of a contract entered into by a 
minor cannot form a valid contract on 
which suit can be maintained. Hence 
nothing could be recovered on a pronote 
which is in novation of a prior pronote which 
is entirely void, by reason of its having 
been executed during minority. 1941 N.L. 

J. 363. See also 1937 O.W.N. 1034; 196 
IX. 785=1941 O.A. 1028 (P.C.). There is 
a fundamental difference between a contract 
of sale and a completed conveyance. 27 I.C. 
733=13 A.L.J. 185; 10 I.C 906 ; 32 I.C 636 
(39 C. 232 ; 33 M. 12; 33 A. 657; 31 A. 68, 
Ref. to) . A sale in favour of a minor is 
valid. 33 A. 657=11 I.C. 20=8 A.LJ. 670); 
18 O.C. 115=30 I.C. 200. See also 18 I.C 
451. Where a certificated guardian 9dte 
his property to his ward there is a pre- 
sumption that the guardian accepts the sale 
on behalf of his ward. (Ibid.) A Insert* 
gage bond executed by a person of full a&fc 
in favour of minors as a security for a Jo# 
is not void and is enforceable at taeSt t 
instance. 33 IX. 994=22 C.W.N. .*30* 
P.L.J. 682=52 I.C. 338. See dXo 161 JM& 
579=1936 P. 153. An 

property. 39 I.C. 44 (33 A. 657 *38 A. 62 J 
38 A. 154; 18 IX. 451; 30 IX. 200? 24 ML 
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L.J. 352, Ref. ; 33 M. 312, Disappr.) . There 
is nothing in the Contract Act that prevents 
an infant from being a promisee. When 
consideration passes from a minor he can 
enforce the contract. 40 M. 308=31 M.L. 
J. 575=36 I.C. 021 (F.B.). A purchase of 
property for the benefit of a minor by his 
maternal uncle is valid and if the property 
is alienated by the minor’s father the minor 
can recover. 26 I.C. 195=37 M. 390 ; 24 
IX 927=1 L.W. 379. See also 59 B. 656= 
37 Bom.L.R. 461=1935 B. 353. A contract 
creating only rights in favour of a minor 
and not involving any contractual obligation 
on his part is valid. 18 I.C. 968— 24 M.L.J. 
363. A pronote executed in favour of a 
minor is valid though he ^2. cs ri ” 0t o j n ?i r 
liability by endorsing it. 18 I.C. 968— 24 M. 
L,J. 363. See also 76 I.C. 810=1924 R. 13ft- 
A lease in a minor’s favour imposing a liabi- 
lity on him is null and void. 3 Pat.L.J. 518 
e=46 I.C. 670. 

Minor Promisor. — Where a minor pur- 
ports to contract, his alleged contract is void 
and not merely voidable; he is a jjrson who 
is not competent to contract. 18 A*L».J. 
335=22 Bom.L.R. 531=38 M.L.J. 353 (P. 
C.). Fresh bond executed by minor on 
attaining majority in lieu of one executed 
Murine- minority is void and unenforceable. 
1937 0."525=1937 O.W.N. 1034. Where 
a minor on attaining majority records his 
approval of the action of his guardian in 
granting a lease of his land and strikes his 
own bargain with the lessee by executing 
a new patta, that patta and the correspond- 
ing kabulryat alone record the bargain Be- 
tween the parties, and govern their respec- 
tive rights and liabilities, and the terms of 
the lease granted by the guardian a®™*** 
treated as incorporated m that patta. ivk> 
LC. 785=1941 O.A. 1028 (P.C.). A minor 
^xaaot make a valid contract of sale of land. 
He can sue for recovery of the property on 
attaining majority. 33 IX. 133, 21 AJL.J, 
§W5 A. 644=1924 A. 156. A extract by 
a minor is void, not merely voidable. 26 
I C. 195=37 M. 390. Sec also 33 I.C. 132. 

Execution of bond— Consideration— Suit for 

cSation of * rcstore - 

benefit. 69 I.C- 888—25 OX. 237. 

Mutuauty.— I t is not within the compe- 
tence of the guardian of a minor or the 
manager of his estate, to bind the .tiunor or 
his estate by a contract for the purchase of 
immovable property. If the guardian* or 
manager of the minor’s estate enters mto 
such a contract for the minor, there- is no 
mutuality in the contract as the minor is not 
btH ifnd by it and the minor cannot, on attain- 
ing majority, obtain specific performance of 
the contract. 39 C. 232=39 I.A. 1=21 M. 
!LJ. 1156 (P.C.). A contract for the 
minor’s benefit 

against him. 13 I.C. 673=16 C.W.N. 297, 
^Estoppel. — A deed executed by a minor is 
a* nullity and incapable of founding a plea 
Sl^toppel. 47 C.LJ. 628=1928 P.C. 152 


=55 M.L.J. 88 (PX); 1930 M.W.N, 891= 
1930 M. 945; 122 I.C. 266=25 N.L.R. 85= 
1929 N. 156. But see also 122 I.C. 466=11* 

L. 167; 31 Bom.L.R. 340; 30 Punj.L.R. 584 
=1929 L. 880. Mere misrepresentation as. 
to age, in the absence of fraud, will not 
operate as an estoppel against the minor. 
140 I.C. 325=1933 M. 94. See'also 58 C. 
224=132 IX. 84=1931 C. 393; 55 B. 741= 
33 Bom.L.R. 1313=1931 B. 561 (F.B.) (55 

M. L.J. 88 (PX.), Rel. on.) ; 1937 Lah. 598 
(failure of minor to reveal his age, if and 
when fraud) . When granting relief to 
minor on ground of minority* Court can. 
direct refund of money received and applied 
for benefit of the minor. 141 I.C. 152= 
1933 A. 372 ; 45 A. 644=1924 A. 156; 69* 
IX. 888=25 O.C. 237. 

Ratification. — A contract by a minor is- 
void and cannot be ratified by him after 
attaining majority. 46 IX. 765 ; 53 IX- 
123; 99 I.C. 318=1927 L. 24; 130 I.C. 598 
=33 Bom.L.R 111=1931 B. 178; 16 L. 546 
=1935 L. 561 (F.B.). But see 1937 Sind 310 
=31 S.L.R. 502. Fresh bond on attaining, 
majority ratifying previous bond given, 
while minor is unenforceable. 49 A. 137=25 
A.L.J. 132=1927 A. 242. See also 1937 O.- 
W.N. 1034 ; 51 I.C. 410; 31 Punjj.L.R 471;. 
33 Bom.L.R. Ill, It is quite competent to 
a person emerging from a state of disabi- 
lity to take up and carry on transactions com- 
menced while he was under disability in sud* 
a way as to bind himself as to the whole. 
Held, though the original agreement with a. 
minor was void, if the relation was con- 
tinued after the minor attained majority 
and the business was carried on jointly by 
the parties, and the minor had so acted as, 
to bind himself by the contract, it would be 
grossly unjust if the minor, after quietly 
carrying out fresh dealings from day to 
day for a fairly long period and taken all) 
the benefits, were allowed to turn round and 
disclaim everything he had done and refuse 
to render an account on the ground -that 
when the dealings commenced at first his- 
age was short of the age of majority by 
nine days. The new transactions made 
after minority had passed were not merely- 
ratifying the void agreement, but fresh 
business conducted on terms which could be 
ascertained from that agreement. 45 Bom.L. 
R. 761=A.I.R. 1943 Bom. 362. A. contract 
of exchange made by a minor is void and' 
as such caimot be ratified by him after 
attaining majority or by his mother. 51. 
IX. 410=38 P.R. 1919 (30 C. 539, Ref.). 
A minor has no right to enforce a fraudu- 
lent contract of his guardian. 65 I.C. 459' 
=11 L.B.R. 83. 

Refund of consideration received by 
minor. — Where a minor brings a suit to- 
set aside a sale brought about by him by. 
misrepresenting his age to the vendee, it is- 
open to the Court under S . 41 of the Sped- ‘ 
fic Relief Act, at the time of setting aside 
the sale, to direct the minor to refund ther 
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12- A person is said to be of sound mind for the purpose of making a contract. 

What is a sound mind for if » a “ he when he it, he is capable of under- 

the purposes of contracting. standing it and of forming a rational judgment as to 

its effect upon his interests. 

A person who is usually of unsound mind, but occasionally of sound mind, 
may make a contract when he is of sound mind. 

A person who is usually of sound mind, but occasionally of unsound mind, 
may not make a contract when he is of unsound mind. 

Illustrations . 


(a) A patient in a lunatic asylum, who is at intervals of sound mind, may contract during 
those intervals. 

(b) A sane man, who is delirious from fever or who is so drunk that he cannot understand 
the terms of a contract or form a rational judgment as to its effect on his interests, cannot contract 
whilst such delirium or drunkenness lasts. 


“ Consent ” defined. 


13. Two or more persons are said to consent when 

they agree upon the same thing in the same sense. 


consideration to the vendee. 141 I.C. 152= 
1933 A. 372. As to refunding of benefit 
received by minor, see also 1924 A. 156=45 
A. 644. 

Barrister-at-Law — Right to _ sue for 
fees. — A barrister-at-Law practising as an 
advocate in the High Court is not disentitled 
to sue his client for recover of fees due. 
(25 A. 509, Overr.) 55 A, 570=1933 A.L. 
J. 451=1933 A. 417 (F.B.). 

Seq. 12: Scope. — The contract of a luna- 
tic is void. 17 M.L.J. 78. Original pre- 
sumption is in favour of sanity. 1 M.H.C. 
R. 214. Test of soundness of mind. 68 I.G 
372=4 Pat.L.T. 7. See also 27 A. 1 (P. 
C.) . For the purposes of S. 12, the test of 
unsoundness of mind is whether the person 
is incapable of understanding the business 
concerned and its implications and mere 
weakness of mind is not sufficient. I.L.R. 
1944 Nag. 698=1944 N.L.J. 212=A.I.R- 1944 
Nag. 232- As to validity of mortgage in 
favour of a lunatic, see 27 O.C. 214 — 1925 
O. 37. Unsoundness to render a contract 
invalid must exist at the time of contract. 
104 I.C- 527=1927 C. 889. Proof of un- 
soundness of mind. 1927 C. 889. Unsound- 
ness of mind and undue influence are totally 
different things. 1927 C. 889. 

Burden of proof and presumption.— The 
question whether a contract is invalidated 
by unsoundness of mind does not depend 
merely on belief or unbelief of the witnesses 
before the Court, but depends largely upon 
inferences to be drawn from the evidence. 
(1927 C. 889, Foil.) 144 I.C. 741=34 P.L. 
R. 297=1933 L. 458. The onus of proving 
insanity or unsoundness of mind is in the 
first place on the person who .alleges it, the 
normal presumption being of sanity- But 
where there is sufficient evidence to dis- 
charge that primary burden then the burden 
shifts to the person who alleges his sanity 
to prove that the contract was made during 
a lucid interval. I.L.R. (1942) Nag. 236— 
1941 N.L.J. 287=1941 Nag. 251. Where the 
fact of undue influence was. not seriously 
disputed die burden lies on him who denies 


to show thfet no undue influence was used 
and the transaction was made in good faith. 
1934 A.L.J. 817=1934 A. 507. As to burden 
of proof of lucid intervals, see 137 LC. 766 
=1932 r R. 24 (case-law reviewed). Effect 
of deep drunkenness leading to frequent in- 
sobriety and unsoundness of mind. See 13 
O.L.J. 574=2 Luck. 226. Where mental in- 
capacity is proved, such as senile dementia 
in the case of an old man, it is reasonable 
to presume its continuance, and the onus 
will be on person who wish the Court to 
uphold transactions entered into by the 
patient subsequent to the date when it was 
proved, to prove that the transactions were 
not vitiated on the ground of his incapacity. 
1940 Mad. 73=50 L.W. 668=1939 M.W.N. 
1023. Old age — Loss of vigour owing to* 
old age is not sufficient to invalidate con- 
tract. 104 I.C. 527=1927 C. 889. Where a 
party executing a deed seeks to avoid the 
effect of the same by pleading insanity at 
the time of executing the same, it is of the 
utmost importance that the pleadings and 
evidence of parties on record are scruti- 
nized with advertence to the law of con- 
tract as contained in S. 12. 177 I.C. 80= 
1938 Nag. 204. 

Lucid interval — Contract made during 
— Validity. — When a person has been 
found lunatic by inquisition, so long as the 
inquisition has not been superseded, he can- 
not, even during a lucid interval, execute a 
valid deed dealing with or disposing of his 
property. The Gourt will not recognise 
such a deed even by directing proceedings, 
to be taken to try the question of its vali- 
dity or to perpetuate testimony as to the 
state of the lunatic's mind when it was 
executed but will treat the deed as entirely 
null and void. ( Walker , In re, (1905) 1 
Ch. 160, Foil.) 56 M. 904=1933 M. 624=65 
M.L.J. 279. 

Secs, 14 to 17. — Fraud, undue influence 
and coercion are separate categories in law. 
Specific allegations and particulars must be 
given in respect of each. 39 B. 441=27 M. 
L.J. 34=42 I. A. 135 (P.C.). 
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M „ , 14. Consent is said to be free when it is not caused 

‘ Free consent " defined. by— * 

(1) coercion, as defined in section 15, or 

(2) undue influence, as defined in section 16, or 

(3) fraud, as defined in section 1 7, or 

(4) misrepresentation, as defined in section 18, or 

(5) mistake, subject to the provisions of sections 20, 21 and 22. 

Consent is said to be so caused when it would not have been given but for 
the existence of such coercion, undue influence, fraud, misrepresentation or mistake. 

15. Coercion ” is the committing or threatening to commit, any act for- 
. „ bidden by the Indian Penal Code, or the unlawful 

“Coercion, defined. detaining or threatening to detain, any property, to 

the prejudice of any person whatever, with the intention of causing any person to 
•enter into an agreement. 

Explanation . — It is immaterial whether the Indian Penal Code is or is not in 
force in the place where the coercion is employed. 

Illustration. 


A , on board an English ship pn the high seas, causes B to enter into an agreement by an act 
amounting to criminal intimidation under the Indian Penal Code. 

A afterwards sues B for breach of contract at Calcutta. 

A has employed coercion, although his act is not an offence by the law of England, and although 
section 506 of the Indian Penal Code was not in force at the time when or place where the act was 
done. 


Sec. 14. — Consent, when free. Per Pal , J. 
— Consent is free when the activity of man 
by which it is effected works without 
obstacles to impede its exercise . The 
obstacles are named in S. 14. 78 C.L.J. 129 
=1945 Cal. 218. 

Sec 15. — Every conceivable form of im- 
proper pressure falls under S. 15. 25 B. 
10; 4 A. 352 ; 22 A. 224 (as threat of sui- 
cide) ; 41 M. 33. S. 15 docs not control 
S* 72 and coercion in S. 72 is not the same 
as defined in S. 15. 40 C. 598=40 I. A. 56 
=25 M.L.J. 104 (P.C.). Coercion — Plea 
of, and proof. 39 B. 149=28 I.C. 921—17 
Bom.L.R. 157. A suspicion or mere proba- 
bility is not sufficient to support a plea of 
coercion. (Ibid.) The essence of contract 
is that the parties should be free to enter 
into the contract or not as they please ana 
no penalty is attached to either for a refusal 
to do so. A transaction (to accept assess- 
ment offered) made and signed under 
duress, even when the duress is legal, can- 
not be termed a contract. I.L.R. (1944) 
Nag. 180=A.I.R. 1944 Nag. 201. A mort- 
gagee who refuses to re-convey the mort- 
gaged properties to the mortgagor except 
on certain terms is not guilty of coercion. 
45 I.C. 738=27 C.L.J. 78. In dealing with a 
case of “coercion” as invalidating a contract, 
the Court should decide whether the alleged 
act of coercion amounts to an offence under 
the I.P. Code. 34 I.C. 578=3 L.W. 490. A 
threat to commit suicide to induce a docu- 
ment to be executed by a person is a threat 
to commit an act forbidden by the Indian 
Penal Code and amounts to a ‘coercion* and 
the document executed in pursuance of that 
threat is invalid and inoperative. Though 
suicide itself is not punishable its attempt 
is. 41 M. 33=32 M.L.J. 494 (F.B.) . The 


‘coercion* need not proceed from a party to 
the contract or be immediately directed 
against the party whom it is intended to 
coerce, to enter into the contract or speci- 
fically prejudice him or his property. 3 L. 
W. 490=34 I.C. 578. A threat even from 
a third person amounts to coercion. 16 I.C. 
344=15 O.C. 192. The law of duress of 
English Common Law is not applicable in 
India, as the law laid down in S. 15 is other 
than that contained in English Law texts. 
16 I.C. 344=15 O.C. 192. In order to esta- 
blish coercion, a person must prove (1) the 
utterance of threat, (2) of an act forbidden 
by law, (3) with the intention of compelling 
the plaintiff to make the agreement com- 
plained of. 16 I.C. 344; 1927 M.W.N. 761. 
Mere threat of bringing a criminal charge 
does not amount to coercion as defined in 
the Act, as it is not per se forbidden by 
Penal Code. 1927 M.W.N. 761; 13 L. 356; 
140 I.C. 220=1932 L. 541. But the case is 
different when the threat is bringing false 
charge. 1927 M.W.N. 761. As to threat of 
bringing a false suit, see 161 I.C. 347=38 
P.L.R. 727=1936 L. 6. Coercion may con- 
sist in the unlawful detaining or threaten- 
ing to detain property. 55 I. C. 741=12 
Bur.L.T. 195; 1927 M.W.N. 761; 13 L. 356 
=1932 L. 546. According to S. 15 ‘coercion* 
among other things, includes the unlawful 
detention of another man*s property with 
the intention of causing him to enter into an 
agreement. Where in order to recover a 
fine imposed on a son the property belong- 
ing both to the father and son is attached 
and the father, to save the property from 
sale, pays the amount of the fine, his pay- 
ment can in no sense be said to be volun- 
tary. This amounts to coercion and the 
father can sue to recover it back. 1939 All. 
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a [i6. (1) A contract is said to be induced by c< undue influence ” where the 

44 Undue influence ** defined re ^ at ^ ons subsisting between the parties are such that 

one of the parties is in a position to dominate the will 
of the other and uses that position to obtain an unfair advantage over the other* 


LEG. REF* 

1 This section was substituted by S. 2 of 
Act VI of 1899. 

373=183 I.C. 134. Release deed executed by 
principal to agent under coercion is not 
valid. 1927 M . 852=53 M.L J. 606. Mere 
need for borrowing money is no proof of 
coercion. 1936 A.W.R. 84. Coercion can 
be pleaded only where the end arrived at 
was achieved by the use of something in the 
nature of unlawful force, or the threat of 
unlawful force, against the person or mind 
of the other contracting party. 78 C.LJ. 
129=1945 Cal. 218. 

Sec. 16. — Section whether exhaustive. 
See 29 A. 303 (307); 32 R. 208 (211 and 
212). See also 1938 Bom. 97. 

Essentials of Undue Influence. — Acts 
of undue influence range themselves under 
one or other of these heads — Coercion or 
fraud. Therefore a case of misrepresenta- 
tion fails when its evidence falls under 
neither of these heads. 61 I. A. 224=9 Luck. 
178=67 M.L.J. 7 (P.C.). The fact that a 
person accepted the terms of a compromise, 
as he had ho other option, cannot he the 
test to determine whether compromise is 
liable to be attacked as vitiated by undue 
influence. 183 I.C. 855=1939 Pat. 477. S. 16 
relates to transactions entered into by per- 
sons between whom there is fiduciary 
relationship. 165 I. C. 597=1936 O.W.N. 
1106=1937 O. 56. Advice and persuasion in 
the case of a person who does not readily 
agree to do a thing would not be proof of 
undue influence. Persuasion, appeals to the 
affections or ties of kindred, to a gratitude 
of sentiment for past services, or pity for 
future destitution or the like, — these are 
all legitimate, and may be fairly pressed on 
a promisor. On the other hand, pressure of 
whatever character, whether acting on the 
fears or the hopes, if so exerted as to over- 
power the volition without convincing the 
judgment, is a species of restraint under 
which no valid contract or transaction cau 
be made. Importunity or threats, such as 
the promisor has not the courage to resist, 
moral command asserted and yielded to for 
the sake of peace and quiet, or of escaping 
from distress of mind or social discomfort, 
these, if carried to a degree in which the 
free play of the promisor's judgment, dis- 
cretion or wish is overborne, will consti- 
tute undue influence, though no force is 
either used or threatened. A party may be 
led but not driven; and his will must be the 
offspring of his own volition and not the 
record of someone else’s. Where a party 
has entered into a transaction when he is 
surrounded and pressed by those whose 
interest clearly lies in his entering into it. 


without any independent advice or opportu- 
nity to acquaint himself as to his rights* 
S. 16 of the Contract Act will apply, and a 
Court of Equity will protect a young mat* 
of tender age who has entered into such a 
transaction at the instance of those who are 
in a position to dominate his will. The 
righteousness of the transaction is one of 
the factors to be considered, but it is not 
the only one. All the circumstances con- 
nected with it must be taken as a whole. 39 
Bom.L.R. 1233=1938 Bom. 97. Under S. 16 
-of the Act contracts are not avoided simply 
because they are hard or harsh. They are 
avoided because there is no such consent on 
the part of the other party as, in principle* 
can be regarded as a contract by him. In 
order to establish undue influence, two 
things must be shown; the person in a posi- 
tion to dominate the other’s will and using 
that position to obtain an unfair advantage. 
Where the transaction was finished through 
an attorney and the borrower had also other 
advice. Held, that undue influence was not 
proved. 61 C.L.J. 283. See also 160 I.C. 
1073=1936 P. 78. The essentials to consti- 
tute undue influence are (1) that the trans- 
action was not a righteous transaction, that 
is, that it was not a thing which a right- 
minded person might be expected to do; (2) 
that it was improvident, that is to say, that 
it showed so much improvidence as to sug- 
gest the idea that the donor was not master 
of himself and not in a state of mind to 
weigh -what he was doing; (3) that it was a 
matter requiring a legal adviser. 118 I.C* 
737. Under S. 16 (1) of the Contract Act, 
three things must be proved before a con- 
tract can he said to be induced by undue 
influence, namely (1) that the relations 
subsisting between the parties are such that 
one of the parties is in a position to domi- 
nate the will of the other; (2) that he used 
that position; and (3) that an unfair- 
advantage over the other was obtained 
by the use of that position, 1937 O.L.R. 
114=1937 O.W.N. 277=1937 Oudh 254; 1937 
C. 492. To establish a plea of undue in- 
fluence it must be shown that plaintiff 
(mortgagee) was in a position to dominate 
the will of the defendants (mortgagors) 
and secondly that he used that position to 
obtain unfair advantage. If the terms of the 
contract appear on the face of them to be 
unconscionable or are shown to be so, the 
second point may be presumed. 38 M.L.J. 
349=43 M. 546=47 I.A. 1 (P.C.); 48 A* 
666=96 I.C. 684=24 A.L.J. 822; (1937) I 
M.L.J. 719 (P.C.). In the category ot 
cases of undue influence might be covered 
cases where the party to a transaction exer- 
cised that influence in conspiracy with or 
through the agency of others. 43 M, 546. 
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(2) In particular and without prejudice to the generality of the foregoing 
principle, a person is deemed to be in a position to dominate the will of another — 

(a) where he holds a real or apparent authority over the other, or where 
he stands in a fiduciary relation to the other ; or 

(1 b ) where he makes a contract with a person whose mental capacity is 
temporarily or permanently affected by reason of age, illness, or mental or bodily 
distress. 

(3) Where a person who is in a position to dominate the will of another, 
enters into a contract with him, and the transaction appears, on the face of it or on 
the evidence adduced, to be unconscionable, the burden of proving that such 
contract was not induced by undue influence shall lie upon the person in a position 
to dominate the will of the other. 

Nothing in this sub-section shall affect the provisions of section 1 1 1 of the 
Indian Evidence Act, 1872. 


=47 LA. 1=38 M.L.J. 340 (P.C.). To' 
avoid contract for undue influence the pro- 
misee must have used his dominating posi- 
tion to obtain an unfair advantage. 24 I.C. 
67=7 Bur.L.T. 90. SW also 32 B. 37; 11 
O.C. 293; 10 Lah.LJ. 27. 

Transaction unconscionable.— Even if a 
transaction of mortgage be unconscionable, 
that fact alone is not sufficient to shift the 
burden of proof to the mortgagees by 
raising a presumption of undue influence. 
145 I.C. 432=1933 L. 682. The mere fact 
that a party to an agreement has very strong 
motive for executing it raises no presump- 
tion that he has been unduly influenced. 14 
L. 827=144 I.C. 497=1933 L. 835; 10 Lab,. 
613=1929 Lah. 295 (Assignment by Hindu 
reversioner) . 

Confidential Relations giving rise to 
Undue Influence.— -When a person obtains 
any benefit from another, whether under a 
contract or as a gift by exerting his in- 
fluence which, in the opinion of Court, pre- 
vents the grantor from exercising an inde- 
pendent judgment in the matter in question, 
the latter can, in a Court of Equity*, set 
aside the contract or recover the gift. The 
Court of Equity imposes on the grantee the 
burden, if he wishes to maintain the con- 
tract or gift, of proving that in fact he 
exerted no influence for the purpose of 
obtaining it. This rule of equity is not 
restricted to cases where strictly or techni- 
cally fiduciary' relationship is established. 
It extends to cases where the possibility of 
exercising influence exists from confidence 
created or established by the relation be- 
tween the donor and donee. The principle 
has been established to cases of pardanashm 
ladies. . The^ rule must apply to all variety 
of relations in which the ourt is satisfied 
that the possibility of exercise of dominion 
and influence exists; that is the relation of 
active confidence justifying the raising of 
the presumption of undue influence. The 
application of the rule of presumption must, 
however, depend not merely upon the 
circumstances attending the transaction but 
upon the relationship itself. The relation 
of paramour and mistress may be included 
in such cases if the party* obtaining the 


benefit is in a position to dominate and in- 
fluence the will of the other. When the 
power of influence and the influence itself 
are established, something more than a bare 
assertion of affection or a generous feeling 
of gratitude must be furnished to turn the 
scale. 40 Bom.L.R. 132=1938 Bom. 304. 

(1) Parent and Child, 30 M. 169; see 
also 53 M.L.J. 842. The influence is to be 
inferred from the special relationship be- 
tween the parties, quite apart from proof of 
actual fraud or unfair advantage. In 
English law a special relationship of confi- 
dence does exist between parent and child, 
notwithstanding that the child is actually of 
age at the time the transaction takes place. 
These principles are equally applicable to 
a case under S. 16. 1940 Rang. L. R. 35= 
1940 Rang. 278. 

(2) Guardian and Ward., 6 C.W.N. 716: 
36 C. 493 ; 5 M.L.J. 234; 53 M.L.J. 842; 
1939 Rang.L.R. 35=1939 Rang. 278. 

(2-a) Landlord and tenant. See 158 
I.C. 257=1935 L. 479; 1942 A.L.J. (Supp.) 
4. 

(3) Solicitor and Client. 1935 L. 479: 
21 B. 699. 

(4) Also Attorney's Clerk and Client, 
21 B. 699. 

5) Patient and Doctor, 30 B. 578. 

6) Trustee and Beneficiary, see 1939 
Rang. 278. 

(7) Spiritual Advisor and Client, 12 A. 
523. 

(8) Expectant heirs.— In case of a sale 
of reversion by expectant heirs, of transfers 
by persons under pressure without adequate 
protection, the burden of showing the fair- 
ness of the transaction is thrown on the 
person who seeks to obtain the benefit of the 
contract. . The Court protects expectant 
heirs against the consequences of their not 
being on equal terms with the buyer, or in 
a position fully to understand the value of 
their interest, and justly to estimate the 
proposals made to them. Inadequacy of 
price is not alone sufficient to authorise the 
vacating of a contract for the sale of a 
reversion, but inadequacy of price coupled 
with the inexperience and absence of any 
competent advice on the part of the seller 
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Illustrations. 

(a) A having advanced money to his son, B, during his minority, upon B*$ coming of age 
obtains, by misuse of parental influence, a bond from B for a greater amount than the sum due in 
respect of the advance . A employs undue influence. 

( b ) A , a man enfeebled by disease or age, is induced, by B's influence over him as his medical 
attendant to agree to pay B an unreasonable sum for his professional services. B employs undue 
influence. 

(c) A, being in debt to B, the money-lender of his village, contracts a fresh loan on terms 
which appear to be unconscionable. It lies on B to prove that the contract was not induced by 
undue influence. 

(d) A applies to a banker for a loan at a time when there is stringency in the money-market. 
The banker declines to make the loan except at an unusually high rate of interest. A accepts the 
loan on these terms. This is a transaction in the ordinary course of business, and the contract is not 
-induced by undue influence.] 


are sufficient to set in motion the protective 
powers of the Court of Equity. 46 L.W. 
429=1937 P.C. 14= (1937) 2 M.L.J. 87 
(P.C.). 

(9) Husband and Wife do not neces- 
sarily and always stand in such relation. 33 
C. 773 (P.C.). There is no presumption 
that a young wife is always in a position 
to dominate the will of her husband. 123 
I.C. 369=1930 A. 169. A wife does not fall 
within the class of “protected” persons in 
respect of whom in certain relationships 
there is a presumption of undue influence, 
though in some cases it is easy for the wife 
to discharge the onus which lies on her as 
on every one else outside the protected class 
to show that a particular contract was, in 
fact, procured by the undue influence of 
her husband. 1934 A.L.J. 763=40 L.W. 400 
=1934 P.C. 210 (P.C.). Where a mortgage 
of her “stridhanam” property is executed 
by a wife as security for the debts of lieT 
husband who is shown to be heavily in- 
volved, and the circumstances show that the 
wife knew nothing of the nature of the 
transaction and simply did as she was told 
by her husband (who has been managing 
her property always) and signed whatever 
document she was asked to execute, a pre- 
sumption that she is acting under the in- 
fluence of her husband is justified. In order 
to establish the presumption, it is not neces- 
sary that the parties should stand in any 
particular category of relationship to each 
other; it will arise in any case in which the 
facts show that the circumstances are such 
that influence can fairly be inferred. It is 
not necessary to decide whether there was 
any actual fraud by the husband; it is 
'enough to show that the wife was acting 
tinder the influence of her husband and not 
as a free agent. A third party benefiting 
by a transaction and having notice of the 
facts which raise the presumption is in no 
better position than the person who exer- 
cises in influence. 49 C-W.N. 55=57 L.W. 
605=1944 M.W.N. 664= (1944) 2 M.L.J. 
350=1. L.R. 1945 Bom. 189=47 Bom.L.R. 
242 (P.C.) . 

(10) Transfer by elderly invalid person 
to one Nursing HiM.—When people who 
are nursing an elderly invalid get a transfer 
of practically the whole of his remaining 
"property in their favour to the complete 
•exclusion of his heir, the transaction being 


made without the knowledge of his heir, it 
is for them to prove the bona fides of the 
transfer. 144 I.C. 673=1933 R. 90. Where 
the donor was a very old man whose vision 
was defective and whose sole companion in 
life was lying dangerously ill when the 
deed of gift was executed, it was held that 
the onus was on the donee to prove that 
the gift was not induced by undue influence 
inasmuch as the donee was in a position lo 
dominate the will of the donor within the 
meaning of S. 16 (2) (fc). 1942 A.L.W. 
666 . 

(10-a) Paramour and Mistress. See 
40 Bom.L.R. 132=1938 Bom. 304. 

(11) Principal and Agent.— Release 
deed by principal to agent— Agent in posses- 
sion of documents, account books and cash 
refusing to hand over the .same to new 
agent till release was executed constitutes 
coercion and undue influence — Release deed 
not enforceable. 50 M. 786=1927 M. 852 
=53 M.L.J. 606. 

(12) Landlord and tenant. — A pre- 
sumption of undue influence is not warranted 
by the mere fact of the existence of the 
relationship of landlord and tenant between 
the parties to a transaction. Before such a 
presumption could arise there must be some 
positive evidence to' show that the landlord 
exercised some undue influence on the 
tenant. 1942 O.W.N. (B.R.) 27=1942 A. 
L.J. (Supp.) 4. 

(13) Debtor and Creditor.— As to lending 
money to a profligate voung man, see 90 
I.C. 39=26 Punj.L.R. 506=1925 L. 430. 
See also 1931 M. W. N. 215; 166 I. C. 
834=1937 P.C. 14. (Sale by reversionary 
expectant heir to his creditor) ; see also 
1935 L. 479=158 I.C. 257. Defendants 1 
and 2 were two Hindu brothers and 3rd 
defendant was their nephew. The latter 
had from his infancy been living with his 
uncles and under their protection. The 
brothers stood in a fiduciary relation to llie 
3rd defendant and they used their influence 
to obtain an undue advantage and got him 
to undertake on their behalf certain liabili- 
ties to their creditor, the plaintiff. The 
plaintiff gained a substantial advantage in 
that the 3rd defendant made himself jointly 
liable for the amounts advanced by him 
(plaintiff) to defendants 1 and 2. It was 
clear from the evidence that the plaintiff 
knew of the circumstances and that the 3rd 
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defendant had only recently come of age 
and it was at the instance of his uncles that 
the 3rd defendant entered into the trans- 
action. Held , that S. 16, Contract Act, did 
not apply. That section deals only with the 
exercise of undue influence by one party to 
the contract to another. But according 10 
the principles of English law, as embodied 
in S. 89 of the Trusts Act, once it was 
shown that the plaintiff was aware of the 
existence of a fiduciary relationship between 
defendants 1 and 2 and the 3rd defendant, 
plaintiff would be under the same disability 
as the party who occupied the position of 
confidence; ami consequently the 3rd defen- 
dant could not he held liahle to the plaintiff 
under the undertaking. 58 M. 454=69 M. 
LJ. 104. 

(14) Heavy Interest is not by itself suffi- 
cient to bring a contract under S. 16. 101 
I.C. 759=1927 A. 538; 100 I.C. 679=192 7 
A. 315; 1927 A. 44; 1928 O. 330=5 O.W. 
N. 435; 164 I.C. 325=1936 A.L.J. 919=1936 
A. 611. Nor mere need of money by bor- 
rower. 31 C.W.N. 693=1927 P.C. 84 (F. 
C.); 123 T.C. 175; but .cee also 102 I.C. 
707=1927 L. 536; 1930 P.C. 139; 1936 A.W. 
R. 84. The mere fact that the rate of interest 
charged was high, although the security 
was good, is not sufficient by itself to raise 
a presumption of undue influence. Where 
there is no great pressure upon the mort- 
gagors at the time of executing the mort- 
gage-deed, there is no reason to infer that 
the mortgagees would be in a position to 
dominate the will of the mortgagors. [3 P. 
279 (P.C.), Ref.] 130 I.C. 817=1931 N, 91; 
134 I.C. 489=32 P.L.R. 378. 25 per cent, 
per annum compound is prima facie an 
excessive rate of interest in a mortgage 
transaction. Where the agreement to pay 
interest at such a high rate was the result 
of the lender being in a position to domi- 
nate the will of the horxower and it is also 
clear that he used that position to exact 
unconscionable terms for the loan, the con- 
tractual rate of interest is liable to reduc- 
tion by the Court and a rate of 12 per cent, 
per annum simple is fair. 153 I.C. 695= 
1934 A. 938. 


tiff after getting a draft of the note pre- 
pared by a lawyer dictated it to the second 
sister, making all the executants jointly and 
severally liable. Held, that the plaintiff was 
in a position to dominate the will of each of 
the sisters and whether the case came within 
the purview of S. Ill, Evidence Act, or 
S. 16, Contract Act, the onus in either case 
was upon him to prove the good faith of 
the transaction, and if he failed to discharge 
it, the claim on the basis of the promissory 
note should be dismissed as against them. 

Held, further, that the above failure did not 
involve the dismissal of his alternative claim 
to recover remuneration for services render- 
ed by him to them. 41 C.W.N. 677=193r 
P.C. 50= (1937) 1 M.L.J. 719 (P.C.). 

(16) Brothers. — Where a younger 
brother just come of age enters into a 
transaction of a mortgage at the instance 
and for the benefit of his elder brothers 
who till recently were his guardians and 
under whose influence he was living, and' 
the effect of the transaction is to make him 
and his property liable as security for a 
heavy debt for which he was not in law 
liable at all, it is not necessaiy for him, to- 
sustain his plea of undue influence, to prove 
by direct evidence that his elder brothers 
exercised undue influence. The exercise of 
undue influence may in the circumstances be 
fairly presumed, in view of the relationship- 
of the parties and the nature of the trans- 
action. 1940 Mad. 285=1939 M.W.N. 976. 
Sec also 1930 O. 34. 

Independent advice given after trans- 
action— Value of. — Where it is incumbent 
upon a party to a transaction to prove that 
the other contracting party had independent 
advice, such advice to be of any value must 
have been given before the transaction, for 
the question is as to the will of the party at 
the time of entering into the disputed trans- 
action. Advice given after the event when 
the supposed contracting party" is already 
bound is given under entirely different cir- 
cumstances with a different position present- 
ed to the minds both of the adviser and his- 
client. 151 I.C. 981=1934 P.C. 210 (P.C.). 


(15) Sisters and brothers-in-law.— Secs. 16 and 19.— Where undue influence 
The onus of proving undue influence ordi- is alleged it is necessary to examine very 
narily rests on the party who sets up that closely all the circumstances of the case. 65 
plea, but the circumstances of a case may I.C. 380=8 O.L.J. 681; 56 M.L.J, 349’ 
make it an exception to the general rule. (P.C.). 

The plaintiff was married to the eldest sister Illustrative Cases.— Blindness by itself, 
and it appeared from the circumstances that unaccompanied by other circumstances, will' 
she was in a position to influence her younger not lead to a presumption of undue influ- 
sisters, who had lost, not only their father ence. 11 I.C. 775=4 Bur.L.T. 157. But see 
but also their mother, before they executed 147 P.L.R. 1913=20 I.C 8; 58 I.C. 13=24 G. 
a promissory’ note in favour of the husband W.N. 769=16 -N.L.R. 94 (PC.) ; see also 
of the eldest sister, for a certain sum in 66 I.C. 642=8 O.L.J. 358. Where one of the 
consideration of certain services rendered by parties to an agreement is under a criminal 
mm to them. At the time of the execution liability for which he is being prosecuted, it 
noth of them were sui juris, but the young- cannot be said from that that there was any 
est had attained majority only* a month or undue influence or coercion. 1943 A.L. 
two before. The plaintiff was their agent W. 329. 

managing their estate and stood to them in Illiteracy. — If the contents of a written 
9 , position of active confidence. The plain- contract are not fully explained to or under— 
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stood by a party who is an illiterate man, 
it is not binding on him- Reading audibly 
is not sufficient. 39 I.C. 177=21 C.W.N. 
979. See also 18 C. 575; 83 T.C. 239=1925 
N. 211 (Ignorant agriculturist) , 

Fear of Punishment. — Fear of punish- 
ment in a criminal case by itself does not 
constitute undue influence and the money 
cannot be refunded unless the circumstan- 
ces disclose pressure or undue influence. 

46 I.C. 424; 28 T.C. 434 (42 C. 286, Rel. 
on). The term “fraud” has a very wide 
meaning. 33 I.C. 306=18 Bom. L.R. 134. 

Threat of Prosf.cution.— Undue influence 
may exist where a promise is extracted by a 
threat to prosecute certain person unless the 
promise is given. It is not necessary that 
there should be any direct threat. It may 
be enough if the undertaking is given owing 
to a desire to prevent a prosecution, and that 
desire is known to those to whom the under- 
taking is given. Undue influence usually 
arises in contracts made between relatives 
or persons in a fiduciary position. But even 
as between strangers between whom there 
exists no fiduciary relation certain forms of 
coercion, oppression, or compulsion may 
amount to undue influence invalidating a 
contract. Where the instrument of coercion 
is the doing or threatening of wilfulty il- 
legal act of any description, it retains the 
name of coercion in the Indian statute. But 
even though the instrument of coercion^ is 
not thus in itself illegal as in the case of a 
threat of prosecution, it may amount to 
undue influence and the enforcement of a 
contract so procured may nevertheless be 
held, in appropriate cases, to be contrary to 
public policy. 78 C.L.J. 129=1945 Cal. 218. 

Hard Terms.-— [See also Notes under S. 
74, infra.] Court's power to give relief 
from hard terms as to interest and com- 
pound interest when money-lender is not 
shown to have taken undue advantage of his 
position. 101 P.R. 1918=23 C.W.N. 130=48 
I.C. 933 (P.C.) ; 29 O.C. 253=96 I.C. 413= 
1926 O. 408. See also 1925 P. 326. It is 
difficult for a Court of justice to give relief 
on grounds of simple hardship in the ab- 
sence of any evidence to show that the 
money-lender had unduly taken advantage 
of his position even when the transaction 
- appeared to be undoubtedly improvident. 
23 C.W.N. 130 (P.C.) . In a case of a 
mortgage bond the Court should not infer 
undue influence from the mere fact that the 
rate ot interest, stipulated for is heavy' and 
there is a provision in the bond for capita- 
lizing the interest in arrears. 47 I.C. 11; 
10 IX. 249 ; 54 I.C 785 ; 54 I.C 558. . In 
the case of an agreement reduced to writing, 
a Court cannot, in the absence of fraud or 
undue influence, refuse to enforce its terms 
however unreasonable they may be. Under 
such circumstances, the Court has no discre- 
tion. 15 I.C. 377=1912 M.W.N. 416; see 
also 10 I.C. 249; 54 I.C. 985. [See now 
the Usurious Loans Act, 1918.] The fact 
that the borrower failed to realise what 
C.C.M. — 214 


the rate of compound interest would work 
out in a few years would not entitle him to 
relief from a Court of justice on the ground 
of hardship. 54 I.C. 558. There is .noth- 
ing inherently wrong or oppressive m an 
agreement to pay compound interest.4 L. 
76=72 I.C. 765; 1923 L. 634 ; 56 IX. 
74; 130 P.L.R. 1912=16 I.C. 119; 55 I. A. 
85=1928 P.C. 64=54 M.L.J. 427 (P.C.). 
Inequitable and unconscionable conditions 
such as one providing for oppressive rate of 
interest, should not be enforced against the 
mortgagor, or his successor in title. 128 I. 
L.R. 1911=11 I.C. 519. Su also 73 P. 

L. R. 1914=22 I.C. 528. Where a contract 
provides for a high rate of interest, Courts 
cannot interfere to cut down the same unless 
there is satisfactory evidence of 

cise of undue influence. 22 IX. 769—36 

M. 533. Neither prior indebtedness nor 
a high rate of interest would by itself be • 
sufficient to prove undue influence ly the 
mortgagee on the mortgagor. 77 1.1^. 

=1924 O. 118 (2). It is not a universal 
proposition of law that wherever there is 9 
security for the debt a rate of interest over 
ten per cent, per annum is penal. 74 
346=1923 O. 139. In cases where there is 
no proof of undue influence a Court has no 
power to reduce the contract rate of 

est merely on the ground that it is vety 
high. 69 I.C. 657=1923 O. 8- {Special 
powers have now been conferred on ^ Courts 
by the Usurious Loans Act, 1918, to give 
relief in cases of very excessive rates o 
interest, apart from fraud or undue influ- 
ence. 1 The Court disallowed costs on the 
ground that the interest decreed was nigh. 
69 r.C. 657=1923 O. 8 (I). The rate of 
interest, however exorbitant, cannot _ 
abrogated unless the agreement was t ainted 
by undue influence, fraud or misrepresenta 
tion such as are mentioned m the Contract 
Act. 2 P. 488=4 Pat. L.T. 707=74 I.C. 
695. See also 2 P.L..T. 212=39 I.C. 35-, 
95 I.C. 1019=1926 O. 273. n ow the 

Usurious Loans Act. 1918.) A high rate of 
interest cannot always be regardwl objec 
tionable as penalty within S. 74. But wh 
the contract provides a special ■ F® 

a change in the rate or mode of catauat 
of interest as a punishment for some default,, 
that special condition is a penalty, oy 
352=2 P.L..T. 212. But 2 per cent, com- 
pound interest was held unconscionable. 1 

Long Indebtedness. — The mere fact that 
one of the parties to a contract was antece- 
dently indebted to the other is not by itsett 
sufficient proof of undue influence. 6B . 
C. 597=1922 N. 212. But see 11 l£- 
&213 P.L.R. 1911; 48 P.L.R. 1914-22 I.C. 
406 ; 20 I.C. 47=20 C.L-J. 424. 

83 T.C. 1019=27 O.C. 374=1924 O. 423, W 
I.C. 348=1925 O. 535. • 

Small Indebtedness of sho rt duraup o 
cannot raise any inference of u?d»e ini 
ence. 123 I.C. 417=19# L- 65. 

False Inducement.— See 19Z9 u. 
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Mental Distress.— It is not enough to 
-prove undue influence that a vendor of pro- 
perty was in a distressed state of mind and 
anxious to dispose of his property at the 
time of sale. 72 I.C. 1032=1924 L. 334. 
As to mental distress, see also 22 A. 224; 
28 B. 639; 10 A. 535; 11 B. 566; 13 M. 
214. 

Ou> age. — Mere loss of vigour and in- 
firmity on account of old age is not suffi- 
cient to invalidate a contract. 104 J.C. 527 
=1927 C. 889; nor the fact that an old man 
did not make provision in his settlement for 
his wife’s maintenance. 1927 M. 255=52 
M. L. J. 20. When people who are nursing 
an elderly invalid get a transfer of practi- 
calfy the whole of his remaining property in 
• their favour to the complete exclusion of 
his heir, the transaction being made without 
the knowledge of his heir, it is for them 
to prove the bona fides of the transfer. 1933 
R. 90. See also 1942 A.L.W. 666. 


Unconscionable Bargain— Burden of 
Proof. — Where an ignorant, illiterate and 
poor young man, on whom a right to the 
inheritance of his deceased relation had 
devolved, executes a sale-deed in favour of 
persons offering their help to recover the 
inheritance for him as volunteers and mak- 
ing the bargain with him which is entirely 
on their side, and wholly unconscionable, the 
conclusion is that the vendees were in a 
position to dominate the will of the vendor 
and exercised undue influence. 1 Luck. 144 
=95 I.C. 995; 1935 R. 174; 1935 P.C 146= 
69 M.L.J. 335 (P.C.); 158 I.C. 973=18 N. 
L J. 67; 1937 P.C. 50=(1937 )1 M.L.J. 719 
(P.C.) : 1938 Lah. 333; 1938 Nag. 470=1. 
L.R* (1938) Nag. 535: 1940 Mad. 285 Once 
this is established, sub-section (3) of this 
section will apply and the burden of proving 
that the contract was not induced by undue 
influence lies upon the person who was in a 
^position to dominate the will of the other 
person. {Ibid.) 38 M.L.J. 349=43 M. 546 
=47 I. A. 1 (P.C.) ; 104 I.C. 527=1927 C. 
889; 100 I.C. 679=1927 A. 315; 1927 A. 44. 
See also 11 O.C. 295. If such person does 
not discharge the onus, the sale must be set 
aside subject to payment of compensation 
to the vendee. 1 Luck. 144=13 O.L.J. 42= 
1927 O. 92; 35 M.L.J. 614=48 I.C 1=21 
Bom.L.R. 558 (P.C.). See also 6a I.C. 
380=8 O.LJ. 681: 83 I.C. 239&1925 N. 
211; 90 I.C. 463=29 C.W.N. 1029; 1927 A. 
44. Question of undue influence depends on 
circumstances. 85 I.C* 169= 192a L. 196. 
When the contract is prima facie unconscio- 
nable, the party seeking to enforce it must 
prove that the contract was not induced 
by undue influence. 2 Pat.L.T, 663— 41 I. 
C. 337; 1 Pat.L.J . 604=38 IX. 235. The 
Courts have ample power under the amended 
Contract Act to go behind hard and un- 
conscionable bargains on the ground that 
inhere there is ample security, the exaction 
of excessive and usurious interests in itself 
raises a presumption of undue influence 


which it requires very little evidence to sub- 
stantiate. Where there is no security, no 
rate of interest can be considered excessive. 
42 C. 690=19 C.W.N. 809. See also 45 I.C. 
778=8 A.L.J. 407. There can be no stand- 
ard rate on personal loans. 42 C. 690- 
Where the parties are reasonably on terms 
of equality a Judge cannot do better than 
adopt what they themselves have agreed 
upon. The dicta of English Judges under 
the English Money Lenders Act can safely 
be accepted in India since the Indians lean 
more in favour of the debtors. 42 C. 690. 
Extortionate and inequitable agreement is 
not enforceable. 56 I.C. 272=1 L. 124. Com- 
pound interest at 24 per cent, with half- 
yearly rests may be enforced in the absence 
of undue influence. 50 M. 614=1927 M. 620 
=52 M.L.J. 612. The actual value of the 
land in dispute at the time of agreement 
determines if it is extortionate and inequit- 
able. 56 I.C. 272=1 L. 124. A Court of 
justice is not a blind and humble instrument 
of the creditor to plunder die debtor. 25 
I.C. 719=149 P.L.R. 1914. A creditor who 
got securities at a very high rate of interest 
(30 per cent.) from an expectant heir, who 
was a* very inefficient clerk in a Court, is 
guilty of undue influence. 25 I.C. 719. Cham- 
pertous bargains, not having been held in the 
country contrary to public policy, stand on 
the same footing as any other contract. 65 
I.C. 129=24 O.C. 313. Apart from the 
Usurious Loans Act, the mere fact that a 
bargain is unconscionable in the sense that 
the rate of interest charged is excessive, is 
not in itself a sufficient ground for inter- 
ference. 48 I.C. 17=5 O.L.J. 579 ; 22 I.C. 
132=16 O.C. 267. 

Urgency and Inadequacy of Considera- 
tion. — Urgent need of money on the part 
of the borrower does not of itself place the 
lender in a position to dominate his will 
within S. 16. 29 C.L.J. 488=49 I.C. 794= 
23 C.W.N. 609; 29 O.C, 253=96 I.C. 413= 
1926 O. 408. See also 26 M.L.J. 315=1 L. 
W. 276; 1922 O. 268 ; 42 C. 652=21 CL.J. 
79; 18 I.C. 965=17 C.L.J. 221. The mere 
fact of the existence of an urgent neces- 
sity on the part of the borrower is not suffi- 
cient to raise the presumption that undue 
influence was exercised. Nor does the ex- 
istence of urgent need accompanied by a 
high rate of interest establish such a pre- 
sumption. In ordinary circumstances, the 
more pressing the necessity, the higher the 
rate of interest is likely to be, for the bor- 
rowers have no time to make such inquiries 
as will ensure that they are borrowing at 
the cheapest rate obtainable. 66 I.C, 687=8 
O.L.J. 418 (34 C. 150; 8 O.C. 193, Rel.); 
9 O.LJ. 439=69 I.C. 667 ; 48 I.C. 32=5 O. 
L J. 572 ; 26 I.C. 26=1 O.LJ. 518; 69 LC. 
697=1 P. 263. Where the creditors are in 
a position to take advantage of the embar- 
rassment of their debtors the bargain is un- 
conscionable. 42 C. 652=21 C.L.J. 79. The 
mere fact that one party is in a position to 
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•dominate the will of another is not enough 
to avoid a contract between them in the 
absence of proof that the transaction is also 
unconscionable. 18 I.C. 965=17 C.L.J. 221. 
A transaction may be unconscionable in 
-many ways and a Court should see in each 
case whether according to its sense of 
justice it is really so. 18 I.C. 965. Excess 
of interest and charges may, if unexplained, 
of itself be evidence of a harsh and un- 
conscionable bargain. 18 I.C. 965. Inade- 
quate consideration may lead to inference 
of fraud or undue influence. 96 I.C. 468= 
1926 P. 539. But the inadequacy of con- 
sideration must be apparent and must not 
be left to be spelled out by dexterous argu- 
ments as to value. 96 I.C. 468=1926 P. 539. 
The mere fact that properties had to be 
parted with for an unduly low price owing 
to pressure of necessity will not indicate 
undue influence. 26 M.LJ. 315=23 I.C. 72= 
1 L.W. 276. See also 47 L.W. 714=1938 
Mad. 426=0938) 1 M.L.J. 676; 1938 Nag. 
391; 1938 Nag. 470=I.L.R. 1938 Nag. 535. 
Where the bargain is fair and reasonable 
the plea of undue influence collapses. 24 
I.C. 67=7 Bur.L.T. 90; 1938 Nag. 391; 1938 
Nag. 400. 

Pardanashin Women and Young Per- 
sons. — Where a deed of gift by a parda- 
nashin lady is impeached on the ground of 
undue influence, the questions that arise 
are (1) was the transaction a righteous 
transaction? (2) was it an . improvident 
act? (3) was it a matter requiring advice? 
(4) did the intention of making the act 
originate with the donor? 65 I.C. 380=8 O. 
L.J. 681. If a family settlement or the 
award of a panchayat is impeached by a 
pardanashin lady on the ground that her 
consent was obtained by fraud, practised by 
her kinsmen, whose interest conflicted with 
bers and who, therefore, misled her, and the 
woman is shown to be illiterate and lacking 
in business capacity, the Court has to con- 
sider not whether she knew what she was 
doing, had done or proposed to do, but how 
her intention to act was produced. Fraud 
cannot be condoned unless there is full 
knowledge of the facts and the rights aris- 
ing therefrom and the parties are at arm’s 
length. 35 M.L.J. 362=20 C.W.N. 957=14 
A.L.J. 1236 (P.C.). See also 35 I.C. 395; 
23 I.C. 401=18 C.W.N. 133. A pardanashin 
lady, in the true sense of that term, is a 
lady living in seclusion, that is the zenana, 
and having no communication with any male 
strangers except from behind a screen. But 
a lady with a certain amount of education, 
who subscribes to newspapers, manages her 
affairs and even appears in Courts is not 
a pardanashin lady. 1930 L. 985. See also 
60 C.L.J. 25=1935 C. 234. There is no 
reason why a rule which is applicable to 
pardanashin ladies on the. ground of their 
ignorance and illiteracy should be restricted 
to that class only and should not apply to 
the case of a poor woman who is equally 


ignorant and illiterate and is not parda- 
nashin, simply because she does not belong 
to that class. If that view of the matter 
were adopted the effect clearly would be 
to confer an unfair advantage upon rich 
women as compared, with the poor women. 
The object of the rule of law is to protect 
the weak and helpless and it should not be 
restricted to a particular class of the com- 
munity. Consequently, even in a case of 
woman who is outside the regular parda- 
nashin class, it is for those who deal with 
her to establish that she had the capacity 
of understanding that she entered into the 
transaction voluntarily and with full know- 
ledge and import of what the transaction 
meant. 1930 C. 591=51 C.L.J. 465. The 
principles to be applied in testing the 
validity of documents executed by a parda- 
* nashin lady are not merely deductions from 
the law as to undue influence which finds a 
place in S. 16; they are founded upon the 
wider basis of equity and good conscience 
which have always been pillars of the 
administration of justice in India. 58 I. A. 
450=11 P. 227=62 M.LJ. 60 (P.C./l The 
disposition made must be substantially 
understood and must really he the mental 
act, as the execution is the physical act, of 
the person who makes it. It is for the 
party setting up the deed of a pardanashin 
lady to satisfy the Court that it has been 
not only explained to, but understood by, 
her. If the explanation has been partial or 
erroneous, or has not been given at all, the 
question will then arise, as it arises, where 
there has been no independent legal advice, 
whether if proper information had been 
given, it would have affected the mind of 
the executant in completing the deed. And 
in order to ascertain whether the deed was 
the free and intelligent act of the executant, 
the Court must consider the whole history 
of the parties. 58 I. A. 450 (P.C.). Where 
the history of the parties disclosed that the 
respondent, in whose favour the parda- 
nashin lady had executed a deed of mort- 
gage, had purchased a speculative half of 
the lady’s estate, launched, managed and 
financed the litigation on her behalf, sup- 
ported the lady through ten years of poverty 
and anxiety, had the mortgages prepared 
and execute! at his house and that the only 
man to whom the lady could turn for advice 
was in the service of the respondent, held , 
that the respondent was clearly the domi- 
nating personality, and that the burden of 
proof was on him to show that the lady 
understood the nature of the deeds exe- 
cuted bv her. 58 I. A. 450=1931 P.C. 303= 
62 M.LJ. 60 (P.C.). It is for the person 
claiming the benefit from the disposition of 
property by the pardanashin lady to esta- 
blish affirmatively that it was substantially 
understood by the lady and was really her 
free and intelligent act: if she is illiterate 
it must have been read over to her. If the 
terms are intricate they must have been 
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adequately explained, and her degree o £ 
intelligence will be a material factor, but 

independent legal advice is not in itself 
essential. 33 C.W.N. 633=1931 P.C. 100=61 
M.L.J. 94 (P.C.). See also 11 P. 50=1932 
P, 105. The donee, a priest, worked on the 
religious feelings of a ,lady when she was 
in mental distress and* illness. # The lady 
was not rich but made a substantial gift to 
the priest. Held, the transaction should be 
set aside. 39 C, 933=16 C.W.N. 649. When 
a deed is executed by a pardanashin lady or 
a boy of tender years, mere reading over is 
not sufficient. The language should be 
thoroughly explained especially when it is 
vague and ambiguous , 38 I . C . 454=3 0 . L . 

T, 746; 10 O.L.T. 86=74 T.C. 547. See also 
29 C. 749 (P.C. ) ; 24 C. 664 ; 31 B. 165; 13 
T.A . 215; 39 l.A. 156; 18 I. A. 545; 3 C. 
324 ; 28 C. 546; 16 Bom.L.R. 147=36 A. 81 
(P.C); 4 Bom.L.R, 146; 7 C. 245; 5 B. 
453; 11 B. 636 ; 33 C. 773. The principles of 
law applicable to a pardanashin woman will 
not be extended to a person said to be old and 
not in robust health. 74 l.C. 517=1923 O. 
254. A knowledge of letters and figures 
and a capacity of dealing at first hand to 
some extent with her tenants will not con- 
vert a pardanashin lady into a woman of 
the world so as to rebut the presumption. 
The burden of proving bona files r lies on the 
party affirming it. 35 T.C. 395. See also 
10 Mys.L.J. 217. A pardanashin lady sued 
for a declaration that a darpatni lease of a 
jalkar executed by her in favour of her 
deceased husband’s cousin was invalid, and 
inoperative, having been executed under 
undue influence. It was found that the lady 
who lived with her father and brother 
understood the transaction and knew its full 
nature and effect, that the lessee, though a 
relation of her husband, was not in a posi- 
tion to dominate her will, that his relation- 
ship was not such as to suggest that they 
were not on equal terms, that she was intel- 
ligent that she had her father, brother and 
intelligent neighbours to advice her, that the 
transaction was not unconscionable or unfair 
and that the lessee had not taken an undue 
advantage of the position of the lady, and 
further that the plaintiff was in distress and 
in urgent need of money. Held, that the 
transaction was valid and that there was 
nothing from which undue influence could 
be inferred. 60 C.L.J. 25=1935 C. 234. 

Principal and Agent.— In a case where 
an agent is the object of the bounty of his 
principal if the agent can show that a gift 
was made in his favour by a donor who 
was in a position to exercise a free and un- 
fettered judgment with full knowledge of 
what he was doing, the gift will be upheld. 
10 O.L.J. 86=74 l.C. 517. .S>r also 1923 

L. 634; 20 T.C. 812=195 P.W.R. 1913; 50 

M. 786=1927 M. 852=53 M.L.J, 606. 

Position of Parties.— The fact that one 

party to a contract stands in the relation of 
a debtor to the other is not bv itself suffi- 
cient to prove undue influence. ’ 68 l.C. 597 


=1922 N. 219; 42 A. 230=18 A.L.J. 100; 
102 l.C. 707=1927 L. 536. See also 132 l.C. 
452=1931 N. 63. A creditor can ask his 
debtor to execute documents in a particular' 
form and where a creditor writes to his. 
debtor’s servant to get his master’s signature 
to such a form, no inference that undue in- 
fluence was used can arise. 42 A. 230=18' 
A.L.J . 100. A karinda who is a servant of 
very minor status cannot be presumed 
without very distinct evidence to be in a 
position to dominate the will of his employer. 
48 l.C. 17=5 O.L.J. 579. When a Buddhist 
lady made a gift to her nephew who was 
also acting as her agent, held, that the rela- 
tionship was not such a fiduciary one as 
would lead the Court to infer undue in- 
fluence. 46 l.C. 738. See also 130 I. C. 
119=1931 O. 34 (case of undue influence ex- 
ercised by a brother over his weak-minded 
brother) . Undue influence might proceed' 
from a third person. 23 l.C. 401=18 C.W. 
N. 1133. There is no presumption of undue 
influence in India as well as in England in. 
the case of a gift to a son, grandson or son- 
in-law during the donor’s last illness. 26 
l.C. 39=8 Bur.L.T. 75; 68 l.C. 372=4 Pat 
L.T. 17 (33 C. 733, Foil.). As to presump- 
tion in cases of dealing with pardanashin 
woman, see 39 I. A. 156; 29 C. 749; 13 I.A. 
215; 31 B. 165; 36 A. 81; 18 I. A. 545; 3$ 
C. 773; 23 A. 137. 

Transactions in favour of third parties 
— When can be avoided — Conditions. — 
Under S. 16 of the Contract Act, a tran- 
saction would be voidable against a third 
part}' if it is the result of undue influence 
and that party took the benefit either as a 
volunteer or with* the knowledge of the 
exercise of undue influence by a person who 
was in a position to dominate, the will of 
the executant, as the third party’s knowledge 
of the fiduciary relationship between the 
parties to a contract and the exercise of 
undue influence puts that party under the 
same liability- as the other party who occu- 
pied the position of confidence. 39 Bom.L. 
R. 1233=1938 Bom. 97. 

Pleadings — Who can plead undue in- 
fluence. — Plea of undue influence can be 
raised only by executant of document or 
his representative in estate, but not by a 
third party claiming adversely to such exe- 
cutant. _ 1931 S. 78. A man of mature age 
and of some intelligence and activity' 
managing his affairs previous to a tran- 
saction, cannot resort to the plea of undue 
influence. 42 A. 422=24 C.W.N. 529=47" 
LA, 116 (P.C.). See also 26 l.C. 67=7 
Bur.L.T. 90 (petition writer). A speculator 
who purchases the equity of redemption on 
the chance of getting redemption on easy 
terms cannot be allowed to set up the plea, 
as his vendor might have done, that the 
bargain was brought about by the exercise 
of undue influence. 305 P.L.R, 1913=20 
l.C. 812. See also 1923 L. 634. Nor does 
contest by aggrieved party disentitle other 
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* Fraud 9 defined, a P art y t ? a contract, or with his connivance or by his 

agent, with intent to deceive another party thereto 
or his agent, or to induce him to enter into the contract : — 


•defendants to any relief, 84 I. C. 124=1925 
C. 94. 

Proof. — A deed cannot be treated as void 
for undue influence merely because it is 
unreasonable or its terms are prejudicial to 
the donor. 44 I.C. 483=7 L.W. 339; 1 
Luck. 144=1927 0. 92; 102 I.C. 707=1927 L. 
536; 1927 A. 44. See also 112 I.C. 602; 56 
M.L.J. 349 (P.C.). To establish a case of 
undue influence it is not sufficient to raise 
an atmosphere of suspicion, but there must 
be clear and definite evidence of the case 
■propounded. (9 Luck. 178 (P.C.), Rel. on.) 
40 P.L.R. 146=1938 Lah. 383. Undue in- 
fluence is not a matter always capable of 
^direct proof, and must depend in its very 
nature on the circumstances in which the 
transaction had its origin. 44 I.C. 483=7 L. 
W. 339. To establish undue influence it 
must appear that there was something un- 
conscionable either in the original dealing 
or in the subsequent stages of the tran- 
saction. 52 I.C. 335; 42 C.W.N. 14. SV* 
<tlso 40 P.L.R. 146; 39 Bom.L.R. 1233=1938 
Bom. 97. 

Burden of Proof. — See 1930 P.C. 139= 
59 M.L.J. 14; 56 M.L.J. 349; 1929 P.C. 3 
=33 C.W.N. 205 (P.C.). As to burden of 
proof in case of transactions by pardanashin 
ladies, 58 I.A. 450=11 P. 227=62 M.L.J. 
-60=1931 P.C. 303 (P.C.) ; 58 I.A. 148=54 
M. 440=61 M.L.J. 91=1931 P.C. 109. A 
•document executed under undue influence is 
not void but only voidable and the onus is in 
the first instance on the person who raises 
that plea. Before the onus can shift on the 
•other party to prove that the contract was 
not induced by undue influence, the person 
raising the plea of undue influence has to 
prove not only that tire other party was in 
a position to dominate his will, but that the 
transaction appeared on the face of it or 
•on the evidence adduced unconscionable. 
1931 S. 78. See also 36 C.W.N, 994=1932 
P.C. 202=63 M.L.J. 54 (P.C.) ; 171 I.C. 
605=1937 O.W.N. 1123. Where any person 
•deals with one who has just attained majo- 
rity and is inexperienced, the burden of 
proving that the contract is made in good 
faith and for adequate consideration lies on 
the person who takes the benefit of the con- 
tract. (20 B. 367 ; 43 M. 739, Ref.) 132 
I.C. 452=1931 N. 63. See also 1931 M.W.N. 
215; 1937 Cal. 492. It is not every fiduciary 
relationship which can be deemed suffi- 
cient to lead to the inference that the person 
standing in such relation to another is in 
a position to dominate his will. Where a 
manager to a Nawab in very embarrassing 
circumstances and who is faced with a costly 
and expensive litigation before him, looks 
not only after the litigation but also finds 
the money for it as well as for the house- 


hold expenses of the Nawab, it would not be 
improper to infer that the mnager was a 
person standing in a fiduciary relationship to 
the Nawab and in a position to dominate his 
will. Where a perpetual and heritable lease 
of nearly a fourth share of the Nawab's 
taluka is granted in favour of such a 
manager and the terms of it are such as to 
place the lessee in the position of an owner 
of the share leased and there is no satis- 
factory proof of the passing of the con- 
sideration as recited in the lease deed, the 
transaction would amount to an unconscion- 
able one within the meaning of S. 16. It 
would be for the party claiming under the 
transaction to prove absence of undue in- 
fluence in the matter of the execution of the 
lease and if he fails to prove that, the trans- 
action becomes a voidable one under S. 19. 
1946 0. A. (C.C.) 12=1946 A.W.R. (CC.) 
12=1946 O.W.N. 1. 

Laches and Limitation. — In the case of 
gift deed executed under undue influence, 
the fact that the party seeking to avoid it 
has been guilty of delay and laches will not 
be a bar to the grant of the equitable relief 
of avoidance of the deed. The plea of 
laches and delay cannot apply to .the case 
of a gift as opposed to a contract. In any 
case the delay can only begin from the time 
when the plaintiff discovers the true nature 
of the deed. He has a period of three 
years in such a case under Art. 91 of the 
Limitation Act. So long therefore as the 
suit is not beyond three years, relief 
should not be denied to him on the ground 
of delay and laches. 39 Bom.L.R. 1233= 
1938 Bom. 97. 

Sec. 17. — To prove a case of fraud, it must 
be proved that representations were made 
which were false to the knowledge of the 
party making them. 45 A. 624=21 A.L.J. 
571=1924 A. 17. Mere silence is not fraud 
unless there is a duty to speak or unless it 
is equivalent to speech. 60 C. 262=1933 C. 
366. See also 133 I.C. 372=1931 M. 603 ; 53 
A. 374=1931 A.L.J, 153=1931 A. 154. The 
principle applies even in cases of transactions 
with pardanashin ladies. 60 C.L.J. 25=1935 
C. 234. Equal means of knowledge is im- 
material where there is an express represen- 
tation or anything calculated to deceive or to 
lull suspicion upon a particular point. 133 
I.C. 372=1931 M. 603 (2). It is a truth 
confirmed by all experience that in the great 
majority of cases fraud is not capable of be- 
ing established by positive arid tangible 
proof. It is by its very nature seertt in itt 
movements. It is therefore su fficient if the 
evidence given is such as may tend to the 
inference that fraud must have been com- 
mitted. In the generality of cases eireuw- 
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(1) the suggestion as a fact, of that which is not true by one who does not 
believe it to be true ; 

(2) the active concealment of a fact by one having knowledge or belief of 
the fact ; 

(3) a promise made without any intention of performing it ; 

(4) any other act fitted to deceive ; 

(5) any such act or omission as the law specially declares to be fraudulent.. 

Explanation . — Mere silence as to facts likely to affect the willingness of a 

person to enter into a contract is not fraud, unless the circumstances of the case 
are such that, regard being had to them, it is the duty of the person keeping silence 
to speak, or unless his silence is, in itself, equivalent to speech. 

Illustrations . 

(a) A sells, by auction, to B y a horse which A kno-ws to be unsound. A says nothing to B 
about the horse’s unsoundness. This is not fraud in A. 

(b) B is A's daughter and has just come of age. Here, the relation between the parties 
would make it A's duty to tell B if the horse is unsound. 

(c) B says to A — 4< If you do not deny it, I shall assume that the horse is sound.” A says 
nothing. Here, A’s silence is equivalent to speech. 

(i) A and B, being traders, enter upon a contract. A has private information of a change in. 
prices which would affect B's willingness to proceed with the contract. A is not bound to inform B. 

stantial evidence is the only resource in deal- the intention of the parties and the plain- 
ing with questions of fraud. If this is not tiff, fully realising the mistake, deliberately 
done the ends of justice would be constantly, sought to take advantage of it, his conduct 
if not invariably, defeated. 132 I.C. 51—1931 was fraudulent and the Court would not en- 

0. 333. The principal difference between force the contract as drawn up. 61 C. 54& 
fraud and misrepresentation is that in the —38 C.W.N. 908=1934 C. 778. In a pro- 
one case the person making the suggestion posal for insurance the utmost degree of 
does not believe it to be true and in the good faith is required. Where the insured 
other he believes it to be true, though t in in reply to the questions of the insurance 
both cases it is a mis-statement of fact which company during the course of inquiry into* 
misleads the promisor. 53 A. 374=1931 A. his proposal withholds facts and deliberately 
L.J. 153=1931 A. 154. See also 3 B. 242. gives false replies, such withholding of 
If a contract is obtained by fraud or cheat- material information is wilful and in the 
ing, it is voidable at the instance of the nature of fraud and the company is entitled' 
person defrauded or cheated. But where to avoid the contract. I.L.R. (1939) Kar. 
a performance has been obtained by fraud 611=184 I.C. 575=1939 Sind 254. Where 
or cheating, the contract cannot be avoided, a person orders and obtains possession of 
23 Bom.L.R. 1144=46 B. 489. In order to goods with the deliberate intention of not 
avoid a contract fraud must be in the mak- paying for them, he commits fraud. He- 
ing of the contract and not in its perform- must then be considered -to be the agent of 
ancc. 15 Bom.L.R. 92=37 B. 158; and the the vendor and his possession as that of the 
fraud must be committed by a party to the vendor. If vendee tries to dispose of the 
contract or his agent or with his connivance goods before payment by transfer of the 
28 B. 639. A party cannot set up his own invoices to a third party’s name, the third 
fraud to avoid the contract, 15 W.R. 273; party gets no title to the goods. 14 P.L. 
31 B. 405. Mere failure of a minor enter- 'R. 1917=39 I.C. 169. Seller selling pro- 
ing into a contract to reveal his age would perty already sold by him to a third person 
not amount to fraud, see 168 I.C. 730=1937 is liable for fraud, and the buyer can recover 
Lah. 598=39 P.L.R. 508. A plea of fraud back the price, in spite of agreement that 
i$ not sustainable where there is no mis- seller could not be responsible for defect of 
leading on any question of fact or law. 20 title. 25 A. L.J. 708=1927 A. 693. Such* 

1. C. 47=20 C.L.J, 424; 31 P.R. 1918=45 I. conduct on the part of seller would amount 
C. 101. Fraud in contract of service— to active concealment of a material fact 1927 
Concealment of contract forbidding service A, 693. Mere failure to fulfil a promise is 
elsewhere. 66 I.C. 441. Where the par- not fraud unless from the outset the pro- 
ties have made an agreement and one party misee did not intend to fulfil it. 42 I.C. 
records it erroneously, the other party, if he 113 (L.B.). The making of promises with- 
knows at the time that there is an error, out the intention of keeping them is fraud 
acts fraudulently if he seeks to take advan- under the section, though under the English 
tage of that error, and cannot be allowed rule such a thing is not fraud. 33 I.C. 396 
to enforce it. Where, therefore, the plain- =18 Bom.L.R. 134. A plaintiff who relies 
tiff agreed to accept service under the de- upon fraud must both plead and prove it r 
fendant company on a monthly salary of and must give the particulars of the alleged 
Rs. 500 and the agreement was drawn up fraud and can succeed upon proof of the 
for a salary of Rs. 600 owing to a mistake fraud as alleged and not of any other kind 
on the part of the latter and did not express of fraud. 10 I.C. 922=4 Bur.L.T. 18 
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s. 19] 

fined. l8 - Misrepresentation means and includes 

(1) the positive assertion, in - a manner not warranted by the informatioa 
of the person making it, of that which is not true, though he believes it to be true ■ 

(a) any breach of duty which, without an intent to deceive, gains an advan- 
tage to the person committing, it, or any one claiming under him, by 
another to his prejudice or to the prejudice of any one c laiming under him • “ 

(3) causing however innocently, a party to an agreement to main* a 
as to the substance of the thing which is the subject of the agreement. 

19. When consent to an agreement is caused by coercion, * * * 1 

Voidability of agreements fr£ ^ d ° r nusmpresentation, the agreement is a contract 
Without free consent. voidable at the option of the party whose consent was 

so caused. 


LEG. REF. 

*The words “undue influence” were re- 
pealed by S. 3 of Act VI of 1899. 

That a party misreads a document (the ac- 
ceptance memo.) and believed it to be some- 
thing different from what it was, would not 
vitiate the contract. 1923 S. 25. If a man 
who cannot read has a written contract 
read over to him and the contract written 
differs from that pretended to be read, the 
signature of the document is^ of no force 
because he never intended to sign and there- 
fore in contemplation of law_ did not sign 
the document, as his mind did not accom- 

r y the signature. 56 B. 180=34 Bom.L. 

26=1932 B. 151. A Court should not 
declare a decree a nullity on the ground 
of fraud unless it can define in clear terms 
the fraudulent acts by which the decree was 
obtained. But it will not take fraud in the 
narrow sense of S. 17. 25 I. C. 789—8 S-L. 
R. 3. On this section see also 1925 C. 555— 

79 I.C. 330. * 

Secs. 17 and 19.— Building contract— Deci- 
sion of owner’s agent regarding rates and 
measurements to be final — Latter passing 
bill for payment— Mortgage executed by 
owner for balance due on bill When can 
be avoided. 1940 Lah. SOS. As to bwldmg 
contracts, see also 1940 N.L.J. 486 ; 71 C. 
L.T. 309=1940 Cal. 494. 

Sec. 18. — As to what amounts to mis- 
representation, see 4 C.W.N. 369 ; 29 Bom. 
L.R. 1535; 27 A.L.J. 1122=1929 A. 837; 
30 N.L.R. 196=1934 N. 29. Fraud and 
misrepresentation distinguished. See 3 a, 
242; S3 A. 374=1931 A. 154. Misrepresen- 
tation as to part may make *e_ whole ron- 
tract voidable. 17 C. 296 (P.C.). 

will in equity, in some rases, be equivalent 
to misrepresentation. 24 I.C. 193 42 C. 28. 
Failure to make such inquiries as an ordi- 
nary prudent man would make may, under 
certain circumstances, be evidence that the 
person to whom misreprentation n® 
made was not actually deceived. 16 S.L.K. 
112=1923 Sind S (F.B.).. . 

Sec 18 (2).— There is no misrepresenta- 
tion, if there are means ofdi^overaigtrutt 
with ordinary diligence. 112 P.L.K 1910 
36 I C 34: 46 I.C. 21=42 P.R. 1918; 38 1. 
C. 500; 140 I.C. 209. As to misre^ presrate- 
tion by agent, see 6 B. 309, 14 B. ^ A * 


j ■ — 

Document signed by blind man — Contents of 
documents misrepresented— Rights of bona 
fide purchaser for value. See 1925 P. 140- 
— 80 I.C. 67. 

Sec. 18 (3) . — When the area (or any 
other similar particular) is set down as 
part of the description of the property sold, 
it must have been regarded as material by 
the parties. Where it is found to be inaccu- 
rate, the Court gives effect to the rule of 
proportionate compensation. Where the 
terms of the contract are self-contradictory, 
the contract will not be enforced. But if it 
appears that one of the two contradictory 
Parts 1S true and the other part is false and 
the part that is true describes the subject of 
sale with sufficient legal certainty, the true 
part is adopted and the false rejected. Where 
the plaintiff sold to the defendant a parcel- 
of land specifically deescribed with reference 
to its boundaries and survey number, its 
measurement being also stated as three acres 
and four gunthas, and subsequently it was 
found that the land conveyed in fact mea- 
sures four acres and four gunthas, in a 
suit by plaintiff to get back the excess of 
the land, held, that the parties intended to 
convey, and take a conveyance of, the act ual 
plot of land, that the measurement was not 
the governing portion of the description and' 
the plaintiff was not entitled to relief. 137 
I.C. 583=34 Bom. L.R. 212=1932 B. 449. 

Sec. 19. — Under S. 19 the right is given 
to a party, who has entered into a contract 
under fraud or misrepresentation, to avoid' 
the contract or to insist on the contract being 
performed. S. 19 does not entitle a party 
to insist on an entirely different contract be- 
ing performed. 25 N.L.R. 187=1929 N. 254 
(F.B.). Where a party to a contract treats- 
it as avoidable at his option and exercises 
his option, he cannot go back afterwards 
and seek to enforce the contract. When* 
he not only states clearly that he treats the 
document incorporating the agreement ur 
question as void but also proceeds xm that 
footing to make his demands on the^ other 
party, though the latter does not admit that 
the former could do so, and the former 
party does not at any time give uptbe atti- 
tude taken by him, he cannot afterwards be 
permitted to enforce the agreement as a 
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A party to a contract, whose consent was caused by fraud or misrepresentation, 
inay, if he thinks fit, insist that the contract shall be performed, and that he shall 
be put in the position in which he would have been if the representations made 
had been true. 

Exception . — If such consent was caused by misrepresentation or by silence, 
fraudulent within the meaning of section 17, the contract, nevertheless, is not 
voidable, if the party whose consent was so caused had the means of discovering 
the truth with ordinary diligence. 

Explanation . — A fraud or misrepresentation which did not cause the consent 
to a contract of the party on whom such fraud was practised, or to whom such 
misrepresentation was made, does not render a contract voidable. 

Illustrations . 

(a) A , intending to deceive B, falsely represents that five hundred maunds of indigo are 
made annually at A's factor)*, and thereby induces B to buy the factory. The contract is voidable 
at the option of B . 

(£) A, by a misrepresentation, leads B erroneously to believe that five hundred maunds of 
indigo are made annually at A's factory. B examines the accounts of the factory which show that 
only four hundred maunds of indigo have been made. After this B buys the factory. The contract 
3s not voidable on account of A’s misrepresentation. 


subsisting contract. I.L.R. (1943) Kar. 49 
=A.I.R. 1943 Sind 197. The right to 

avoid a transfer or a conveyance executed 
under undue influence or fraud is not a 
mere personal right but can be exercised by 
the heirs or legal representatives of the 
person unduly influenced or defrauded un- 
less the person has indicated his election to 
stand by the transaction. 43 B. 173=20 Bom.L. 
R. 911. Though 'undue influence* and 'fraud* 
are separately dealt with in the Contract 
Act 'undue influence* is a kind of 'fraud* in 
•equity and invites the same relief as fraud. 
33 I.C. 576=18 Bom.L.R. 27. “Fraud** and 
"misrepresentation** distinction between. See 
1931 A. 154=53 A. 374 ; 3 B, 242. Silence 
■when amounts to fraud — Burden of proving 
that silence amounts to fraud under parti- 
■cular circumstances. See 53 A. 374; 60 C. 
262=1933 C. 366 ; 60 C.LJ. 25. In the 
case of an active misrepresentation know- 
ing the fact to be false, as distinct from 
mere silence or concealment, it is not incum- 
bent upon the party defrauded to establish 
that he had no means of discovering the 
truth with ordinary diligence. The words 
"fraudulent within the meaning of S. 17” 
as used in S. 19 (Exception) apply exclu- 
sively to “silence** and not to misrepresen- 
tation. Where a mortgage suit had abated 
and the mortgagee took a fresh mortgage in 
•consideration of the barred debt without 
disclosing that the suit had abated, held, 
that the non-disclosure did not amount to 
fraud. 53 A. 374=1931 A.L.J. 153=1931 
A. 154. See also Notes under S. 17, supra. 
The exception to S. 19 does not apply to a 
contract which contains within itself a de- 
feasance clause. If the conditions demanded 
by that clause have been fulfilled, the con- 
tract can be avoided unless the right to 
avoid has been waived. I.L.R. (1942) 1 Cal. 
100=46 C.W.N. 759=A.I.R. 1942 Cal. 
412. A misrepresentation should in fact 
materially induce the contract in order to 
me a right of avoidance. 55 l.C. 817=31 C. 
jLJ. 15$; 29 Bom.L.R. 1535. See also 


I.L.R. (1939) 1 Cal. 389=43 C.W.N. 347 
=1939 Cal. 473. The Legislature in insert- 
ing the Exception to S. 19 of the Act did 
not intend to depart from the English law, 
under whicli it is accepted that where a ven- 
dor has deliberately made a false statement 
with the object of concealing the true posi- 
tion with regard to the property, the ven- 
dee is not put upon inquiry. Where a ven- 
dor sells property which he has previously 
leased out to a third party, and not only 
fails to disclose the lease but also makes 
a false and fraudulent representation that 
the vendee can take immediate possession, 
he cannot, in a suit by the vendee to set aside 
the conveyance, plead the Exception to S. 
19, and contend that since the lease was 
a registered lease, the vendee could with 
ordinary diligence discover the lease by a 
search in the registration office. 51 L.W. 
249=1940 Mad. 560= (1940) 1 M.L.J. 314. 
If a transaction which is voidable is admit- 
ted by the person who is entitled to avoid 
it, it cannot be questioned by a third party. 
34 I.C 956=23 C.LJ. 122. See also 43 B. 
173; 36 B. 37; 28 B. 639. The "section does 
not apply where the object of the agree- 
ment was illegal to the knowledge of both 
parties at the time it was made and both 
parties are in pari delicto. 9 I.C, 161=13 
C.W.N. 408. A person is not liable on 
an acknowledgment, where the money has 
been paid and his signature to the acknow- 
ledgment had been obtained by intimidation. 
59 I.C. 751=24 P.W.R. 1921. Misrepre- 
sentation inducing consent to marry cannot 
upset a marriage. The position in law is 
that the party imposed upon must be deceiv- 
ed to such an extent that there is in reality 
no consent at all to the marriage. Such 
consent cannot be given by a child of nine 
years of age and consequently a person who, 
though 54 years old, is found by the Court 
to be very feeble-minded and to have, the 
mentality of a child of nine years of age 
is incapable of giving his consent. 1933 A. 
122=55 A. 185. A contract voidable on the 
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(c) A fraudulently informs B that A’s estate is free from incumbrance. B thereupon buys the 
estate. The estate is subject 'to a mortgage. B may either avoid the contract, or may insist on its 
being carried out and the mortgage-debt redeemed. 

(d) By having discovered a vein of ore on the estate of A y adopts means to conceal, and does 
conceal, the existence of the ore from A . . Through A’s ignorance B is enabled to buy the estate at an 
under-value. The contract is voidable at the option of A, 

(e) A is entitled to succeed to an estate at the death of B, B dies ; C, having received intelli- 
gence of B 9 s death, prevents the intelligence reaching A, and thus induces A to sell hinr his interest 
in the estate. The sale is voidable at die option of A. 


_ . . 1 [ig-A. When consent to an agreement is caused 

induce? by ? nduc i nflue f I “> the agreement is a contract voidable 

' y at the option of the party whose consent was so caused. 

Any such contract may be set aside either absolutely or, if the party who was 
entitled to avoid it has received any benefit thereunder, upon such terms and 
conditions as to the Court may seem just. 

Illustrations, 


(a) A’s son has forged B’s name to a promissory note. B, under threat of prosecuting A’s son 
obtains a bond from A for the amount of the forged note. If B sues on this bond, die Court may 
set the bond aside. 


(b) Ay a money-lender, advances Rs. ioo to B, an agriculturist, and, by undue influence, 
induces B to execute a bond for Rs. 200 with interest at 6 per cent, per month. The Court may set 
the bond aside, ordering B to repay the Rs. xoo with such interest as may seem just] 


LEG. REF. 

*S. 19-A was inserted by S. 3 of Act VI 
of 1899. 


ground of, fraud or misrepresentation can 
be ratified by the person at whose option it 
is voidable. 46 I. C. 21=42 P.R. 1918; 38 
I.C. 500=43 P.W.R. 1917; 28 B. 639. See 
also 1938 Rang. 264. As to what is ordi- 
nary diligence, see 4 C. 801. As to effect of 
laches on right of avoidance of contract, see 
4 C.W.N. 369. 

Secs. 19 and 19-A: Right of Suit. — A 
right to have a contract set aside on the 
ground of fraud or undue influence does 
not cease on the death of the contracting 
party who was deceived, but passes on to 
his representatives. 51 B. 133=29 Bom.L. 

R. 115=1927 B. 384. 

Relief open to aggrieved party. — Under 

S. 19 the party whose consent is obtained by 
fraud or misrepresentation may insist that 
the contract shall be performed and that he 
shall be put in the position in which he 
would have been if the representation made 
had been true. But it must be proved that the 
consent of the party who claims to avoid 
the contract is caused by fraud or misrepre- 
sentation and that he is actually deceived. 
Further, even if the party is so deceived it 
should be shown that he did not have the 
means of discovering the truth with ordi- 
nary diligence. Where the consent to an 
agreement is caused by misrepresentation the 
promisee can either avoid the contract or 
ask for specific performance but he cannot 
sue for damages. 140 I.C. 209=1932 N. 
148. 

Secs. 19 and 20. — Decree for possession 
with costs — Offer by judgment-debtor not to 
file appeal if plaintiff gave up costs — Appeal 
time barred at time of offer — Agreement is 
void or voidable. 1939 Lah, 511=I.L.R. 
(1940) Lah. 392=42 P.L.R. 769. 

2x5 


Secs. 19 and 23. — The Court is not pre- 
vented from enforcing a contract inter 
Partes, which is in itself in no way illegal 
or fraudulent qua those parties merely be- 
cause a third person may have a right to 
refuse to give effect to that contract. 18 
I.C. 5=58 P.R. 1913. Dishonest conceal- 
ment of identity of contracting party — 
Agent secretly procuring a running con- 
tract with his principal — Contract voidable. 
43 M.L.J. 444=69 LC 927=45 M. 1005. 

Illustration (b) is not exhaustive of the 
class of cases which could come under the 
explanation. 13 L.W. 525=62 LC. 764=1921 
M.W.N. 340. A finding on the question 
whether a misrepresentation induced the 
consent of the party who relied on it is 
one of fact and the High Court will not 
interfere with it in second appeal, though 
the finding may not be quite satisfactory. 
62 I.C. 764. Where one of the parties to a 
contract says: "I am well known to the 
National Bank in your city”. It is not a 
statement of fact but only his own opinion, 
as to the state of his credit though it may 
be false. Such a statement is not one of 
fact and even if false does not avoid the 
contract under S. 19. 29 I.C. 575. 

Rescinded contract. — A rescinded con- 
tract becomes a void contract and the per- 
son who has received any advantage under 
it, is bound to restore it to the other party. 
27 I.C. 130. 

Sec. 19-A — Under S. 19-A of the Con- 
tract Act when consent to an ag re eme n t is 
caused by undue influence the c on tr a ct is 
voidable at the option of the party whose 
consent was so caused. When the party so 
consenting has no opportunity to cancel the 
contract after removal of the undue influ- 
ence, it is open to his r e prese n t a tives after 
his death to raise the defence of undue in- 
fluence m m ac ti on to enfori* the contract 
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Agreement void where both 20. Where both the parties to an agreement are 

parties are under mistake as unc |er a mistake as to a matter of fact essential to the 
to matter of fact. agreement, the agreement is void. 

Explanation . — An erroneous opinion as to the value of the thing which forms 
the subject-matter of the agreement is not to be deemed a mistake as to a matter of 
fact. 

Illustrations . 

(a) A agrees to sell to B a specific cargo of goods supposed to be on its way from England 
to Bombay. It turns out that before the day of the bargain, the ship conveying the cargo had been 
cast away and the goods lost. Neither parly was aware of the facts. The agreement is void. 

(b) A agrees to buy from B a certain horse. It turns out that the horse was dead at the 
time of the bargain, though neither party was aware of the fact. The agreement is void. 

(c) A, being entitled to an estate for the life of J B, agrees to sell it to C. B was dead at the time 
of the agreement, but both parties were ignorant of the fact. The agreement is void. 


Absence of consideration, though ii itself * 
cannot affect the title of the promisee, goes 
to show that the contract was the result ot 
undue influence. 59 C.L.J. 387=1934 C. 762. 
Where a person is induced to execute a 
deed under the belief that he is signing 
some other instrument of a different nature, 
the transaction is void and not only void- 
able. 44 P.L.R. J. & K. 23. A contract 
induced by undue influence is \oidabic 
under S. 19- A of the Contract Act not only , 
at the option of the party induced by such 
undue influence but also by his represent,!- ' 
tives, unless the party, at the date of his 
death, has lost such right by acquiescence 
or otherwise. Further, Mich reprcMiUaiivcs 
may set up undue influence by way ui 
defence tn an action based on the c-'iur.ic' 
by the other party. 1936 A.L.J. 1215=193u 
A. 672. When a contract is procured by 
undue influence it is only a voidable one and 
consequently this only gives the person under 
undue influence a rujht of choice* itr election . 
Such a right, once exercised, is exhausted. 
So, if by u ,‘lice expressly given or implied 
by conduct, the promisor clccis to afirin, 
he can never afterwards claim to a\oid; 
similarly if he has cnce elected to avcid^ he 
can never afterwards be allowed to affm.i 
in his own interests. There is no locus 
penit entiae in either case. 46 C.W.N. 947 
=1943 Cal. 162. Undue influence must be 
pleaded with precision and unless a case U 
made out in the pleadings, the CourL wilt 
not investigate it. 2 Pat.L.T. 111=5 Pat. 
L.J, 744=60 I.C. 282. Power of Court io 
grant relief on certain terms. See 31 B. 34S; 
see also 84 I.C. 124=1925 C. 94; 47 A. 932 
=88 I.C. 1013=1925 A. 783. 

Sec. 20: Scope. — 1933 R. 79. Reason of 
the rule. 28 B. 420. Application of prin- 
ciple of caveat emptor. 40 D. 638=34 I.C 
515=18 Bom.L.R. 201. Relief can be grant- 
ed if there is mistake as to existing u>CtS, 
not on account of mistaken expectations, 
which are not realized. 40 B. 638. See also 
5 I. A. 61; 4 B. 473; 3 B. 154. If parlies 
contract under a mutual mistake and mis- 
apprehension as to their relative and respec- 
tive rights, the result is that the agreement 
is void. 16 Pat. 159=18 Pat.L.T. 95=1937 


Pat. 65 (S.B.). Mistakes as to collateral 
circumstances do not avoid a contract. 30 
M. 284; 35 C. 955=33 C. 713; nor mistake 
as to immaterial terms. 100 I.C. 730=1927 
O. 198. Ignorance of particular rights, 
however inexcusable, is on the same footing 
as ignorance of the general law. Where 
money is paid voluntarily with full know- 
ledge of all the facts, it cannot be recuvercd 
on the ground that the money was paid under 
ra mistake of law. 39 C.W.N. 174. See also 
16 P. 424=1937 O. 254. Where a lease of 
land is given for the purpose of manufactur- 
ing bricks and cultivation and the land is 
found unfit for manufacturing bricks of 
good quality, the lease is not void under S. 20 
as the tenancy was to be both for manu- 
facture of bricks and cultivation. 1930 L. 
772. S. 20 deals with the question of com- 
mon mistake; the general principle of frus- 
tration may govern such cases. 70 I.C. 379= 
26 C.W.N. 573; 50 C. 615=27 C.W.N. 639; 
40 B. 638=18 Bom.L.R. 201. See also 
3 R. 477. In order to entitle a party to 
relief under this section, it must be proved 
that the mistake was common to both par- 
ties, and one of fact, and that the common 
mistake was with respect to a fact essential 
to the agreement in question. 33 C.W.N. 
626=1929 C. 547. See also 61 C. 548=1934 
C. 738. Unilateral mistake (not amounting 
to fraud, legal or equitable) is not a ground 
for rectification and would, therefore, if 
proved, not entitle the party alleging it to a 
decree or order for rectification or cancel- 
lation of the instrument. 1931 M. 785=61 
M.L.J. 437. Even mutual mistake was 
not relieved against at common law sa\e 
where the contract had not attached but 
equity relieved against mutual mistake, sub- 
ject to equitable defences. 1931 M. 785= 
Ol M.L.J. 437. Terms understood by par- 
ties in different sense — Contract is void. 95 
I.C. 614=1926 N. 435. Compromise under 
mistake of fact — Setting aside. See 51 I.C. 
955=29 C.L.J. 526; 4 C. 687. Compromise 
under mutual mistake as to terms which aie 
not material will not be set aside. 100 I.C. 
730=1927 O. 198. See also 1939 Lah. 511. 
Settlement of doubtful rights, whether of 
law or fact, even under a mistake of fact 
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21. A contract is not voidable because it was caused by a mistake as to any 

Effect of mistakes as to law. ] f W in ^ ce . in * but , a *“ Stake as £ a 

law not in force m British India, has the same effect 

as a mistake of fact. 


1 [After the establishment of the Federation of India this section applies in 
relation to Central Acts made for a Federated State as it applies to laws in force in 
British India.] 

Illustration . 

A and B make a contract grounded on the erroneous belief that a particular debt is barred 
by the Indian Law of Limitation : the contract is not voidable. 

*[ ♦ * * * *J 


LEG. REF. 

1 This paragraph was inserted by A.O., 
1937. 

2 The second Illustration to S. 21 was re- 
pealed by S. 3 and Sch. II of Act XXIV of 
1917. 


will be upheld. 11 O.W.N. 1176=1934 O. 
442; 60 C.L.J. 4 77. As to case of decree 
obtained by mistake of parties, see 1937 A. 
L.J. 1095=1937 All. 731. 

Arbitration. — A contract appointing arbi- 
trators is a contract uberrima fidae and un- 
less there is complete confidence between the 
tribunal and the parties, it would be wrong 
to bind a party to his contract, when there 
is a probability that injustice would resuit 
from doing so. Where therefore both arbi- 
trators have already adopted strong views m 
the case and this was unknown to the party 
who was made to join in the reference the 
effect and nature of which was also not ex- 
plained to him, it would be manifestly uu- 
jjust to bind a party to reference by_ his 
contract to appear before a tribunal from 
which he is scarcely likely to receive im- 
partial justice. 1933 S. 347. See also 41 
L.W. 130=1935 M. 356. 

Onerous Liability subsequently cast by 
Statute. — Vendors who had agreed to sup- 
ply a certain number of tins of matches at a 
particular rate refused to give delivery to 
vendee under the contract unless in addi- 
tion to the contract price the vendee paid the 
sum equal to the proposed excise duty _ im- 
posed on such goods by the Tariff Act winch 
was published in the Gazette and which nad 
come into force subsequently: Held, tuat 
the vendors were not entitled to refuse de- 
livery as no excise duty had been imposed, 
when they refused to give delivery and mat 
S 20 Contract Act, had no application to 
the case: 11 R. 201=1933 R. 79. Mistake 
as ground for setting aside consent decree, 
see 10 P L.T. 164. Mutual mistake— Effect 
of! 25 C L j. 459=21 C.W.N. 404. A 
mistaken assumption which has reference to 
the motive which induced the execution of 
a document is not a mistake as to rights 
which would justify a Court in P a ssmg a 
decree for its cancellation. 32 M.LJ. W 
!=40 I.C. 205, Where both parties to a re- 
ference to arbitration are under a mistake of 


fact as to something which is not essential 
to the agreement, the agreement of refer- 
ence is not void and cannot be set aside. 
47 I.C. 783=12 S.L.R. 41. But 57 LC. 
481=7 O.L.J. 312. Pleadings. 9 B. 351. As 
to restitution of benefit where both parties 
acted honestly and there was a bona fide 
mutual mistake of fact, see 1930 A. L.T. 65 
=1929 A. 803. On this section, see also 
1930 R. 12. 

Burden of Proof.— Is on the party alleg- 
ing mistake. 61 C. 548=152 I.C. 117=1934 
C. 778. 

Mistake of Law. — A mistake as to the 
law in force does not make a contract voida- 
ble. A man cannot go back upon what h© 
has deliberately done merely because he al- 
leges that he acted under a misapprehension 
of the law. A subsequent mortgagee took a 
mortgage in his favour knowing of a previous 
but unregistered mortgage in favour of ano- 
ther mortgagee. This transaction was 
done under the impression that even 
if the prior mortgagee was also to 
obtain registration of his deed, y e t the 
deed in favour of the subsequent mortgagee 
would take precedence as it was first regis- 
tered. Eeld, that S. 21 applied to the case, 
and that the subsequent mortgage must be 
postponed till the period fixed in the prior 
mortgage has expired or the mortgage other- 
wise came to an end. 1933 Lab . 835 % 

Ss. 20 and 21— Scope— Monet paid under 
mistake — Law as to— Engush law— -Ap- 
plication of.— The Indian Contract Act, 
though it deals with the effect of mistakes of 
fact and law upon a contract, has no express 
provision relating to the effect of payment 
made under such mistakes. The law relating 
to such matters is the same in India as in 
England. Money paid under a mistake of 
law cannot be recovered in an action for mo- 
ney had and received and neither can moneys 
so paid be set off against money due from the 
person who made the payments unless there 
is a special equity. 22 Pat 220=A.I.R. 
1943 Pat. 327=210 I.C. 426. 

Sec. 21.— Applicability of section — Pay- 
ment of surcharge to railway— Pur e eIT or of 
law— Suit to recover money paid — Maintain- 
ability . 1928 M.W.2L 886, Where ft oosk- 
Bumer of electricity pays the bill to the 
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22. A contract is not voidable merely because it 
Contract caused by mistake was ca used by one of the parties to it being under a 
of one party as to matter of fact ^take as to a matter of fact. 


What considerations and 23. The consideration or object of an agreement 

objects are lawful, and what fc unleS S- 

it is forbidden by law ; or 

is of such a nature that, if permitted, it would defeat the provisions of any 
law ; or 

is fraudulent ; or 

involves or implies injury to the person or property of another ; or 
the Court regards it as immoral, or opposed to public policy. 

In each of these cases, the consideration or object of an agreement is said 
to be unlawful. Every agreement of which the object or consideration is unlawful 
is void. 


Electricity Supply Co*, under a mistake that 
the company had made rule* after all neces- 
sary legal preliminaries had been gone 
through, this is not a mistake as to any law 
in force in British India. This is a mistake 
of fact and is covered by 8. 72. Besides 
this, if the payment is made under protest 
after being warned that supply would be dis- 
connected if the payment is not made, this 
is sufficient to constitute coercion in the gene- 
ral sense of the word and the consumer 
would be entitled to refund under S. 72. 181 
1,0. 345=1939 Pesh. 8. 

Sxa 22. — A. contract entered into under a 
mistake of fact is only voidable and is bind- 
ing until it is avoided. 10 LC. 343; 58 I.C. 
591=14 S.L.R. 22; 21 Bom.L.R. 986=44 
B. 631. See also 16 B. 561; 3 R. 477. Mis- 
take due to negligence of a party, if good 
ground for re-opening decree passed. See 
33 C.W.N. 739=1929 C. 670. Contract 
cannot be avoided on the ground of it* be- 
coming more onerous than was originally 
supposed. See 86 I.C. 364=1925 Sind 80. 

Burden or Proof. — When a written con- 
tract has been signed by the parties, the party 
alleging that it has been erroneously record- 
ed and that he signed it under a mistake; 
must establish that fact beyond all doubt- 
61 C. 548=38 C.W.N. 908=1934 C. 778. 

Refund or Monet paid. — Where a contract 
is a result of a mistake on either side, there 
is no contract at all between the parties and 
the party who has advanced money there- 
under is entitled to get refund of same. 41 
L.W. 476=1935 M. 287. 

Sec. 23 : Meaning or Words. — The 
words “consideration” and * e object” of an 
agreement do not mean the same thing. 33 
C. 702. Burden of proof. See 107 I.C. 
903. 

Unlawful Object. — A promissory note 
executed by a minor under the Court of 
Wards though void, is no unlawful consi- 
deration foT a bond executed by his son after 
his death and after the estate had ceased to 
'be under the Court of Wards* 21 A.I/.J. 

73 I.C. 428=1923 A. 590, An agree- 


ment by a Par si husband with his wife that 
they should live separately is lawful and a 
reference to arbitration on the question as 
to the amount of maintenance to be paid 
to the wife is quite legal. 45 C. 318=22 
Bom.L.R. 1293 (23 B. 279, PolL). Agree- 
ment between expectant heirs to divide pro- 
perty after the succession opened is legal and 
enforceable. 14 Pat.L.T. 27=1933 P. 165. 
I>ebt contracted by the father for trading 
purposes — liability of sons. 17 Bom.L.R. 
955=40 C. 126. Suit to recover money on 
a hundi' drawn to cover betting losses. 27 
C.W.N.. 442=1923 C. 445. Where- a 
pleader is appointed by Court in a suit as 
Commissioner the work done by the Com- 
missioner is no work done for the party but 
for the Court. 27 C.W.N. 430=1923 C. 
436. Consequently where a Commissioner 
who had been appointed at the instance of 
a party to a suit took a bond from that 
party for a certain sum of money and sub- 
sequently sued upon it, held , that the consi- 
deration for the bond was illegal and that it 
represented an improper advantage obtained 
by an officer of Court by abuse of hi« posi- 
tion as such • Consequently the bond was 
unenforceable. 27 C.W.N. 430. Aliena- 
tion of service inam lands unlawful. 45 M. 
fi20=42 M.L.J. 477=1922 M. 197 (F.B.). 
Where a mortgage of a tenancy holding is 
unlawful, the consideration paid at the time 
of its execution must be held to be also un- 
lawful. Where, therefore, at the time of re- 
deeming that mortgage, the mortgagor, in- 
stead of paying the mortgage-money in cash, 
executes a simple^ money bond for that amount 
there is no valid consideration either for 
that bond or for the bond executed by him 
in renewal of it. Accordingly, a suit to re- 
cover the amount due on the bond is not 
maintainable. 12 Luck. 679=1937 Oudh 
150. 8. 23, covers cases in which the con- 

sideration or object of an agreement is for- 
bidden by law, at the time when the agree- 
ment is entered into or is of such a nature 
that, if permitted it would defeat the pro- 
visions of any elating statute. The section 
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Illustrations. 

(a) A agrees to sell his house to B for x 0,000 rupees. Here B's promise to pay the sum of 

10.000 rupees is the consideration for A's promise to sell the house, and A's promise to sell the house 
is the consideration for B's promise to pay the 10,000 rupees. These are lawful considerations. 

W A promises to pay B, 1,000 rupees at the end of six months, if C, who owes that sum to 
B, fails to pay it. B promises to grant time to C accordingly. Here the promise of each party is 
the consideration for the promise of the other party and they are lawful considerations. 

. . M A promises, for a certain sum paid to him by B 9 to make good to B the value of his ship 
n it is wrecked on a certain voyage. Here A's promise is the consideration for B 9 s payment, and 
B s payment is the consideration for A's promise, and these are lawful considerations. 

(a) A promises to maintain B's child and B promises to pay A, 1,000 rupees yearly for the 
purpose. Here the promise of each party is the consideration for the promise of the other party. 
They are lawful considerations. 

. W A, B and C enter into an agreement for the division among them of gains acquired, or to be 
acquired, by them by fraud. The agreement is void, as its object is unlawful. 

(J) A promises to obtain for B an employment in the public service, and B promises to pay 

1.000 rupees to A. The agreement is void, as the consideration for it is unlawful. 

^ (g) A, being agent for a landed proprietor, agrees for money, without the knowledge of his 
principal, to obtain for B a lease of land belonging to his principal. The agreement between A and B 
is void, as it implies a fraud by concealment by A, on his principal. 

W A promises B to drop a prosecution which he has instituted against B for robbery, and 
B promises to restore the value of the things taken. The agreement is void, as its object is unJswfUL 

(i) A's estate is sold for arrears of revenue under the provisions of an Act of the Legislature, 
by which the defaulter is prohibited from purchasing the estate. B, upon an understanding with A f 
becomes the purchaser, and agrees to convey the estate to A upon receiving from him the price which 
B has paid. The agreement is void, as it renders the transaction, in effect, a purchase by the defaulter 
and would so defeat the object of the law. 

( j) A, who is B's mukhtar, promises to exercise his influence, as such, with B in favour of C, 
and C promises to pay 1,000 rupees to A. The agreement is void, because it is immoral. 

(A) A agrees to let her daughter to hire to B for concubinage. The agreement is void, 
because it is immoral, though the letting may not be punishable under the Indian Penal Code. 


could not possibly be interpreted to render 
void an agreement which was perfectly law- 
ful when it was entered into. A pronote 
in respect of arrears of rent the recovery of 
which was later on prohibited by U.P. Act 
XVIII of 1939 is not void. 1943 A.L.W. 
87. When a transaction has been entered 
into for unlawful or immoral purpose and 
that purpose has been achieved, the Court 
would not interfere at the instance of a 
particeps criminalis to relieve him from the 
legal effect of the transaction. 44 M. 329 
t=39 M.L.J. 525=59 I.C. 1003. But a 
suit can be maintained if the illegal object 
was not carried out. 31 P.L.R. 987. A 
hundi passed for an illegal consideration is 
unenforceable* 40 M. 285=34 I.C. 401= 
31 M.L.J. 264. A contract which is void 
because it is forbidden by law cannot be- 
come valid even if the parties act accord- 
ing to the contract. 119 I.C. 505=1929 A. 
394. An agreement between two priests by 
which certain disciples were specifically 
allotted to each of them with the stipulation 
that that arrangement would Tbe binding on 
them and their heirs and that if one of them 
would perform any religious service in the 
family allotted to the other priest, he would 
be liable to pay compensation, is invalid be- 
ing opposed to public policy. Consequently 
a suit for damages for breach of that agree- 
ment is not maintainable- 42 C.W.N. 

1038. ’TJt * 

Illegality disclosed in evidence. — If the 
illegality of a transaction is brought to the 
notice of the Court, the Court should not 
assist the person who invokes its aid even 


though the defendant has not pleaded the 
illegality* and does not wish to raise the 
objection. This is based on grounds of 
public policy. 145 I.C. 599=1933 M. 187. 
See also 53 I.C. 773=24 C.W.N. 30G. 

Collateral Contract.— A n agreement by 
a Government tenant with plaintiff to the 
effect that if the plaintiff helped the former 
in bringing the land under cultivation the 
former would give to the plaintiff one-half 
of whatever rights he might acquire in the 
land is not opposed to public policy. 3 L. 
92=64 I.C. 18=1922 L. 287. The sale of 
a share in a chance in the Turf Club sweep 
is not a wager and is not opposed to public 
policy. 25 I.C. 355=258 P.L.R. 1914. No 
suit lies for recovering money lent qnd used 
for an illegal object as bribe- 24 I.C. 692 
=185 P.L.R. 1914 (8 C. 24, Poll.). Where 
the defendant borrows moneys from the 
plaintiff with the clear intention of utilising 
the money for the purpose of gambling but 
there is nothing to indicate that the plaintiff 
was privy to this intention, there is nothing 
to preclude the plaintiff from recovering the 
amount from the defendant by suit. 131 
I.C. 546=1931 A. 458 <1) . See also 29 
I.C. 573; 100 I.C. 345. Collateral eon- 
iract— Right of agent to .recover gambling 
debt paid for principal if opposed to public 
policy. 13 I.C. 319=79 P.L.R. 1912. A 
bond* for payment of a loan was taken by 
the creditor in the name of his concubine >a 
mother. The debtor cannot plead that the 
consideration for the bond is tainted with 
immorality and that the bond therefore is 
unenforceable- 56 1*0, 616- The couen- 
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■bine** mother or her assignee can sue as 
beuamidar ami it cannot be treated as involv- 
ing the enforcement of an immoral con- 
tract. 56 I.O. 616. A contract, which is 
ultra vires is not necessarily illegal. A 
Bank lent money on mortgage to the defend- 
ant. The memorandum of association of 
the Bank prohibited the Bank from lending 
on mortgage. Held, that the Bank could 
sue to enforce the contract. 1030 M. 512 
*-59 M.L.J. 28. Where a person applied 
to the municipal committee for sanction to 
build so as to encroach upon a street and the 
Municipality having sanctioned the same on 
condition of his paying certain rent he 
agreed to the same, heW, that the contract 
was not illegal and that the Municipality 
was entitled to recover the rent reserved. 32 
P.L.R. 607=1931 Li. 634. If an agree* 
ment is void but not illegal, plaintiff can re- 
cover from n third party money which the 
latter has received on his behalf under the 
void agreement. 51 I.O. 530=12 Bur.l*. 
T. 9. 

Parties to Illegal Acts. — Where the 
assistance of prmifv was not being asked to 
carry out an illegal agreement, defendants 
could recover on their counter-claim. 44 

B. 631=21 Bom. L.R. 986; 1923 M.W.N. 
335=1923 B. 626. See also 1925 L. 65. If 
the illegality of a transaction is brought to 
the notice of the Court and the person in- 
voking the aid of the Court is himself im- 
plicated in ihe illegality, the Court, will not 
assist him. 72 T.C. 653. Sec also 1933 
M. 187. A party cannot recover money 
paid in respect of a contract which is tainted 
with criminality or immorality, even though 
the contract has not been performed. 51 
I.C. 280=4 Paf.L.J. 542. See also 1935 

C. 748; 157 I.C. 1096=1935 A.W.R. 200= 
1935 A .Tj.iT. 339=1935 A. 256. Where 
the illegal portion of an agreement has been 
wholly carried into effect, the whole matter 
is outlawed and the Court will not aid 
either party to retrieve if he is not able to 
show that he has been less to blame than 
the other. 20 O.W.N. 760=1 Pat.L.J. 
48=33 I.C. 711; 44 M. 329=39 M.L.J. 
525. A partnership is prima facie legal 
unless it is proved that the object of the 
same whs illegal or that the object of the 
partnership necessarily involved something 
illegal or contrary to public policy, and so 
while it is the duty of the Court not to ren- 
der its aid to the enforcement of transac- 
tions which are illegal, it is at the same 
time incumbent that the illegality should be 
sufficiently ?u*oved and the facts constituting 
illegality were established. 122 I.C. 342= 
1930 M. 361. Scr also 1931 A. 83=53 A. 
516. 

ILLUSTRATIVE CASES, ACTS DEFEATING 
Statute. — No man can exclude himself 
from the protection of Courts by a contract 
entered into with another. 42 B. 380=35 


M.L.J. 262=45 I. A. 61 (P.C.)j 1930 S. 
175. See also 1 A. 267. A sale-deed which 
tends to defeat thb provisions of the Tenancy. 
Act or other Act is void and unenforceable* 
S ( c also 145 1.0. 163=1933 L. 291; 39 A. 
647=15 A.L.J. 656; 32 M.L.J. 383=23 

0. W.N. 616=44 I. A. 54=39 A. 173 (P. 
C.); 117 I.C. 298=1929 M. 68; 11 L. 8 
=31 Punj.L.R. 397; 1936 R.D. 384: 165 
l.O. 587=1936 R.D. 235=1936 O.W.N. 
1115=1937 O. 150. An agreement in am. 
absolute sale deed to pay annual rent to ven- 
dor is void under S. 11, T.P. Act. 171 

1. C. 504=1937 O.W.N. 1138. A contract 
by which land is sought to be tied down at 
a fixed rent is void as it offends against S. 
35 of the Oudh Rent Act. 16 R.D. 235. 
There is nothing contrary to law in an agree- 
ment between a permanent lessee and his les- 
sor that there should be no enhancement of 
rent. It cannot be said to be illegal. There 
is no prohibition against such a condition as 
non-enhancement of rent and it can be plead- 
ed in bar of a suit for enhancement. 1943 

R. D. 512=1943 A. W.R. (Rev.) 278. Con- 
tract though unenforceable will not vitiate a 
transfer merely because the contract is un- 
enforceable. 38 A. 232=14 A.L.J. 270; 27 
I.C. 503=13 A.L.J. 6. As to the effect 
of invalidity of terms of contract intended 
to defeat provisions of an Act of the legis- 
lature, see 25 I.C. 508=13 A.L.J. 6; 35 

A. 19=10 A.L.J. 416; 16 I.O. 42; 24 Bom. 
L.R. 449=1922 B. 84. Public servant — 
Salary below attachable limit — Agreement be- 
tween pubic servant and execution creditor 
for deducting portion from salary void and 
not enforceable. .See I. L.R. (1941) Bom. 
415=43 Bom. L.R. 758=1941 Bom. 389. 
Acts prohibited by statute- Release of certifi- 
cate debtor under Bengal Public Demands Re- 
covery Act — Security bond therefor — Consi- 
deration is lawful. See I. L.R. (1937) 2 Cal 
698. A contract to prepare by printing and 
to supply copies of a picture produced in 
England is not unlawful or against poliev. 
44 B. 720=22 Bom. L.R. 808. Act defeat- 
ing statute — Publie policy — Speculation in 
gold? against Government* Notification. 44 

B. 6=21 Bom. L.R. 788. Loan for gamb- 
ling is not one forbidden by law unless it be 
proved that the gambling was in & public 
place. 100 I.O. 345=1927 N. 155. See 
also 131 I.C. 546=1931 A. 458. Dicta of 
English Judges on public policy, how far to 
be considered by Judges in India. 44 B. 6. 
Public policy should not be interpreted under 

S. 23 as comprehending all the political 
policies of the Government of India. 44 
B. 6. Government Servants Conduct Rules 
are rules of conduct and not a statutory 
prohibition . Hence a disregard of these 
does not taint Government servants 9 trans- 
actions with immorality or illegality- 40 
B. 126=17 Bom. L.R. 955; 33 Bom.L R. 
250=1931 B. 269. Agreement to share pro- 


S. 2 3 ] 


The Indian Contract Agt (IX of 1872). 


1719 


fHs from the forest license though not allow- 
ed by the terms of 'licence, is not void. 40 
B. 64=17 Bom.L.R. 701. An option by 
purchaser to. resell the property to the ven- 
dor on certain terms and conditions is valid. 
The purchaser is bound to fulfil if the con- 
ditions are complied with strictly* 35 I.O. 
631. Hatehitta executed by insolvent, deb- 
tor to plaintiff — Suit upon-— Consideration— 
Illegality — Transferable v. 14 T.O. 510= 
16 C.L.J. 162. Sec also 1936 L. 831 (act 
intended to defeat provisions of insolvency 
law) . A transfer for consideration made 
by a person with the intention of defeating 
or delaying his creditors is merely voidable 
and not void ab inUio and as such does not 
fall within fh e ambit of S. 23. 1936 N. 

268. See also 1938 Rang.L.R. 19=1938 
Fnn«r. 11. In cases of a composition, where 
all creditors have joined in on equal terms 
and a seCTet preference is given to certain 
creditors to induce their agreement to the 
composition, the contract whereby such a 
preference is given is void under * S. 23 as 
being a contract based on frand. The es- 
sence of the offence against S. 23 is that 
thf»r*« is a secret agreement hv some creditors 
lint they are to be preferred, so that there 
is a fraud upon the other creditors, who, 
ignorant of this secret agreement, have sig- 
ned the deed of composition in the belief *liat 
all are to lose equnllv and none is to bp pre- 
ferred. I.L.R. (1939) Kar. 147=1939 
Sind 33. As fo reservation of a portion of 
property to insolvent debtor by agreement 
between purchasers and insolvent, are (19371 
2 M.L..T. 508, Act defeating statute — On.» 
of several judgment-debtors getting assign- 
ment of decree is not against law. 44 M. 
"“1—39 M.Tj.tT. 692=60 I.C. 127. Fraudu- 
lent perpetual lease bv widow to doff at 
reversioners — If can confer ordinary tenancy 
rights at the least. See 1941 A.'W.'R. 

fPr^.) 858. A promise to abstain from 
raisincr the plea of limitation in a suit is 
void ns if- defeats the provisions of Law of 
Limitation. 40 M. 701=35 T.C. 575=31 
M.L..T. 231. The sale of palanquin bear- 
in'* service inam is not opposed to public 
policy. 13 T.C. 19ft=(1911) 2 M.W.N. 

588. Benami purchase by police office? 
while in service is not void as being opposed 
to puhb> policy . 52 T.C. 153=16 N.L.R. 

25. Where land which is not transferable 
under a special statute is transferred in 
contravention thereof a suit by the vendee 
fer damages for breach of covenant for 
title is maintainable. 54 I.C. 669; 47 T.C. 
32=14 N.L.R. 125. A purchase made be- 
nami by a Government- servant in contra- 
vention of executive orders and rules go- 
verning the conduct of public servants is 
void on the ground of public poliev and the 
real purchaser dogs not get a title under 
the purchase. 47 I.C. 694; 1930 A. 732. 
See also 19. Mvs.L.J. 262. A pro-note pay- 
able to “bo and bo order or bearer * 9 contra- 


venes the provisions of S. 24 of the Paper 
Currency Acis and is therefore void. It is 
a contract forbidden by law and nothing 
can be recovered on flic document. 24 I. 
C. 721=(1914) 11 tT.B.B. 13. 

Apts Prohibited by Statute. — Where a 
transaction consists of two separate consi- 
derations for two several objects consist- 
ing of legal and illegal parts in which the 
lawful is separable from unlawful, it is al- 
ways possible to give effect to the lawful 
nnrl reject unlawful; in fact that is whafc 
the Courts are bound fo do unless the whole 
transaction is prohibited by statute or unless 
it involves serious moral turpitude ot is other- 
wise against public policy. 177 I.C. 6= 
1938 Nag. 335 (F.B.). A transfer of pro- 
perty to Kanungo is not against public poli- 
cy. 14 A.L.J. 969=36 I.C. 319=39 A. 08. 
Assignment of mortgage in the name of a 
patwari *s mother is not against public poli- 
cy, though the patwari cannot engage in trade 
or money-lending according to rules framed 
bv Revenue Board. 14 A.L..T. 962=39 A. 
51. A patwari acquiring land in his own 
circle *s against public policy and illegal. 
1927 L. 18=7 L. 463. A promissory note 
executed in the name of pafwariwho is prohi- 
bited bv the patwari rules from carrying on 
monpv-lending business is not void under S. 
23 of the Contract Act when the patwari is a 
mere benamidar for his wife who advanced 
the money and he did no more than lend bis 
name to the transaction for her accommoda- 
tion. T.L.R. (1944) Nag. 645=1944 N.L. 
.T. 448=A.I.R. 1944 Nag. 325. Tt is an 
established principle that the Court will 
not lend its aid to enforce a contract- enter- 
ed into with a view fo carry into effect any- 
thing which is prohibited by law. Triwa 
faeh . there is nothing illegal about trving to 
avoid, or successfully avoiding having 
one’s property taken under the suppTinfpn- 
fli'inv of flic Court of TTards so long as the 
device adopted is not illegal in itself. There 
is nothing in the adoption of such a device 
which would make it invalid in law. The 
purpose is not an unlawful one. 196 I.C. 
787=1941 Oudh 529. Where in a comnrn- 
mise, one of the parties agrees not to claim 
ex-proprietary rights on a transfpr bv him, 
the agreement is neither forbidden bv, nor 
defeats the provisions of S. 7-A (5) of the 
Oudh Bent Act and hence is neither unlaw- 
ful nor would it defeat the provisions of 
any law. 1941 O.W.N. 1138=17 Luck. 
249=1942 Oudh 1. Agreement ^ not to 
apply for restoration of possession under 
R. 35, F. P. Encumbered Estates 
Act— Legality. See 1940 O.W.N. 1246. 
As to mortgage of occupancy holding for- 
bidden bv the Tenancy Act, see 357 I.C, 
1006=1935 A.L.J. 339=1935 A. 256'. * 

police officer who was forbidden from pur 
chasing land under S. 33, Police Act, pur- 
chased* land in the name of his mother. 
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After his death she sold a portion of it to 
her duaghter. The son of the deceased 
officer sued to have the sale set aside alleg- 
ing that his father was the true owner of 
the property”. Meld, that the contract 
under which the plaintiff’s father obtained 
the property was void, that no claim could 
be made on the basis of such illegal agree- 
ment and that as the father had no title, the 
son was not entitled. 35 Bom.L.R. 40 4=a 
1933 Bom. 262. Where money is advanced 
by a creditor for the purpose of defraying 
the expenses already incurred in celebrat- 
ing a marriage of an infant in violation of 
the Child Marriage Restraint Act, the con- 
sideration is not rendered illegal under S. 

23 of the Contract Act. 65 O.L.J. 557=; 
41 G.W.N. 1176. See also (1940) 2 M.Ii. 

J. 353. An agreement for the payment of 
a monthly sum by the defendant to the 
palintiff (the permanent Kara am) in consi- 
deration of the plaintiff recommending the 
defendant to the office of Karnam gumastha 
during the minority of the plaintiff’s heir 
is opposed to public policy and unenforcea- 
ble. 1933 M. 768=65 M.L.J. 532. The 
fact that a contract was made in breach of 
the Government Servants Conduct Rules, 
would not invalidate the contract. Those 
rules appear prime fade rules of conduct 
and would not render such & contract invalid 
but only render the person who commits a 
breach of the rules liable to* depart- 
mental action. 1943 A.Ii.W. 537. An 
agreement to do an act which is prohibited 
by the Rules framed under the Motor Vehi- 
cles Act is illegal and void, though the 

? arties did not know of the prohibition. 91 
.C. 1029=1926 N. £59. See also I.ta.B. 
(1940) Kar. 347 (Omission in contract with 
corporation to comply with statutory require- 
ments). Agreements which have been held 
to be void under this section include a sub- 
lease of an excise contract, a transfer of a 
share in an excise contract, a transfer of 
occupancy rights declared by statute to be 
non-transferable and a transfer by a disqua- 
lified proprietor and a transfer in contra- 
vention of S. 8 of the Punjab Tenants Act. 
3 P.R. 1915 (Rev.)=31 I.C. 400. So also 
a contract for the possessory mortgage of 
occupancy holdings is void. 1931 A. 461. 
Municipal Council has no power to farm 
out the right to collect slaughtering fees. 
A lease of such a right is void. 36 M. 
113=21 M.L.J. 790=11 I.C. 669. Agree- 
ment in contravention of S. 257-A, old C. 
P. Code, is not opposed to publie policy. 
PI M.L.J. 709=9 I.C. 875=35 M. 75. 
Pleader advancing loan to a person not his 
client is not opposed to public policy. 39 
I.C. 135=20 O.C. 67. See also 1930 8. 
375=123 I.C. 299. There is no law or re- 
gulation laying down that an agreement 
between any two persons living in the San- 
thal parganas to pay compound interest on 
the amount borrowed is unlawful within the 


meaning of S. 23, Contract Act. All that 
the law provides is that compound interest 
will not be decreed by any Court. 1930 P. 
442=10 P. 63. When the contract is void 
because prohibited by statute the Court has 
power to work out the equities and place 
the parties upon terms. No question of 
limitation arises in connexion with the 
Court’s powers to place the parties upon terms 
if the suit is otherwise good. 177 I.C. 6= 
1938 Nag. 335 (F.B.). When a contract 
is void for illegality as opposed to being 
merely nugatory, money paid or goods deli- 
vered an pursuance of it cannot ordinarily 
be recovered unless it is still executory be- 
cause of the maxim e% turpi coma non ori- 
tur actio ; in fact the test of illegality is the 
applicability of maxim. But there are seve- 
ral exceptions to this rule, one of which is 
where the contract is made illegal by statute 
with the object of protecting a particular 
class of persons, in which case restitution 
can be ordered. The refusal to direct res- 
titution is not founded on any section of the 
Contract Act hut is because of the matters 
like public policy, ex turpi causa T in pari 
delicto and the like. 177 1.0. 6=1938 Nag. 
335 (P.B.). 

Slavery Bond, or any other bond ap- 
proaching this is void as forbidden by laws. 
103 I.C. 96=1927 M. 818. See alse 106 
I.C. 803=1928 N. 89 (2); 1929 M. 267. 

Agreement to adopt or not to adopt. — 
Where a Hindu widow having authority 
from her husband to adopt agrees in consi- 
deration of a pecuniary advantage to her- 
self, not to adopt, the agreement is void as 
being opposed to publie policy. The autho- 
rity is given not for her but for her hus- 
band’s benefit. 49 I.C. 929=1919 M.W. 
N . 52. Compromise in a suit providing that 
the plaintiff should adopt the son of one of 
the defendants and giving the plalintiff cer- 
tain rights on condition of his so adopting 
was held to be a Iona fide family settlement 
and not opposed to public policy. 1926 M. 
1093=51 M.L.J. 366. 

Agreement to prevent Bidding. — An 
agreement by a person promising to pay 
money to another if the latter would not 
compete for the purchase of certain pro- 
perty with the former is legal. 10 I.C. 627; 
10 M.L.T. 338. Partnership in respect of 
. — Legality — Tender by one partner on behalf 
of partnership — Licence in name of such part- 
ner only— Suit for dissolution of partnership 
—Maintainability. 1933 Mad. 295=(1944) 
1 M.L.J. 97. 

Quaere- Whether, when a partnership is 
entered into before the auction of toddy 
shops and one of the partners is deputed to 
hid for and obtain a license in his own name 
on behalf of the partnership, the partnership 
would he a lawful one? (1944) 1 M.L.J. 97, 
there was nothing in the Madras Abkari Act 
or in the rvdee thereunder with regard to the 
sale of Abkari prfvBegee to prevent a firm 
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from holding a license. I.L.R. (1944) Mad. 
697=57 L.W. 93=1944 M.W.N. 81=A.I, 
R. 1944 Mad. 295=(1944) 1 M.L.J. 97. 
An agreement to abstain from bidding at an. 
excise auction is not void tinder S. 23 as 
being against public policy. 44 I.G. 223. 
(18 B. 342; 16 C. 194; 6 C.L.J. Ill, Rel.) 
Agreement between two or mor© persons not 
to bid against one another at a public auc- 
tion is not unlawful or against public policy. 
56 I.C. 963=12 Bur.L.T. 241; 44 I.C. 
223; 46 I.C. 755 ; 32 P.L.R. 879; 10 O.W. 
N. 1. But see 28 I.O. 40=8 S.LR. 247, 
contra . An agreement between intending 
bidders at an auction to form a knock out 
ring and share the profits resulting therefrom 
is opposed to public policy aud is unenforce- 
able. I. L. R. (1943) Iiah. 837= 
45 P.L.R. 119=A.I.R. 1943 Lab. 100. 

There is no warrant for holding that a 
combination of persons not to bid against 
one another at a public sale or auction of 
Government tolls offends against public 
policy. The law will always encourage 
freedom to contract. “Public policy” is 
that principle under which freedom of con- 
tract or private dealing is restricted by law 
for the good of the community. It is a 
variable thing and must fluctuate with the 
circumstances of the time- But it is still an 
untrustworthy ground for legal decision 
and it mnst be resorted to within the pre- 
scribed limits. A partnership formed solely 
with a view to taking toll contracts at a pub- 
lic auction is in itself not illegal; such part- 
ners who agree to take tolls for the benefit 
of their firm would naturally agree not to 
hid against one another. The fact that 5n 
certain cases such a combination might result 
in' possible loss to public revenue, would not 
make the act, which is perfectly legitimate, 
opposed to public policy so as to render it 
void and illegal. 42 Bom.L.R. 750=1940 
Bom. 369=1. L.R. (1941) Bom. 71. 

Bknami Transaction. — Plaintiff, to 
whom a railway company had refused to 
grant any contracts, entered into an agree- 
ment with the defendant that the defen- 
dant should put himself forward as the appli- 
cant for the contracts, and when the same 
was secured he would serve the plaintiff, the 
real contractor. The plaintiff sued for de- 
claration that he was the real person who 
held the contract. Held, that the object of 
the agreement was to commit fraud on the 
railway company and therefore was void. 
1930 A. 732. See also 1944 Nag. 325=1944 
N.L.J. 448. 

Bribe for Perjury. — See 1 L.W, 300=23 
I.C. 540=1914 M.W.N. 322; 10 I.O. 801 
=4 Bur.L.T. 95. See also 146 I.O. 240 
=1933 R. 199. 

Bribe to Public Officers. — A Court win 
not assist a party who has entered into a 
contract involving moral turpitude. 43 0. 
115=19 G.W.N. 919=29 I.C. 625. Money 
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paid as bribe is not legally recoverable. 
1931 R. 83. Sec also 146 I.C. 240=1933 R. 
199. S. 23 ts not concerned with motive. 
It is confined to the object of the transaction 
and not to the reasons or motives which 
prompted it- The law does not prevent even 
the most degraded of men from having 
their own friends and from receiving gifts 
from them whatever the motive of the donors 
may he, provided the object is not to induce 
or encourage the commission of an illegal or 
an immoral act. B, a Hindu, borrowed a 
certain amount from A in order to bribe a 
certain officer. After the bribing was done 
and completed B obtained a loan from C 
in order to pay off A and executed a mort- 
gage in favour of C. Held, that the pur- 
pose of the mortgage loan was not to effect 
an illegal purpose. Such illegal purpoa© as 
had beeu effected had been effected. The 
mortgage loan was at worst a loan designed 
to enable the borrower to pay back a lender 
who could not have sued the borrower la a 
Court of law successfully and therefore it 
was no more contrary to public policy than 
would be a loan to a borrower to enable 
that borrower to make a gift. I.L.R. 
(1940) Nag. 573 and 638=1940 Nag. 305. 

Champerty and Maintenance. — An 
agreement to finance a litigation and to 
share the fruits thereof ought to be care- 
fully watched and when found to be extor- 
tionate and unconscionable or made not with 
the bona fide object of assisting a claim 
believed to be just and of obtaining a reason- 
able recompense therefor, but for improper 
object so as to be contrary to public policy, 
effect ought not to be given to it. 43 I.C. 
74. Sec also 1934 L. 1017; 14 R. 392=1936 
R. 491; 15 Lah.L.T. 26; 1938 Lah. 23. 
Champerty is per se not illegal. But a 
champertous agreement if extortionate and 
unconscionable, should however be held to 
be contrary to public policy and cannot be 
enforced. 1933 R. 418 (2); 48 M. 230= 
3924 P.C. 162 (P.C.); 1925 O. 71; 89 I.O. 
229; 131 I.C. 401=1931 P.C. 100=61 M. 
L.J. 94 (P.C.) ; 14 R. 392=1936 R. 491; 
15 Lah.L.T. 26; 166 I.C. 194=1937 O. 82 
=39 P.L.R, J. & K. 33; 42 Bom.L.R. 165. 
An agreement to transfer property for 
financing a suit is valid provided that 
the agreement is fair and equitable and 
not extortionate or unconscionable or for an 
improper purpose- 33 A. 626=8 A. L.J. 
652; 16 S.L.R. 278=1923 S. 50; 70 I.C. 
904; 93 I.O. 959; 39 P.L.R. (J. So K.) 83. 
Champerty is not void in India unless the 
transaction is not a bona fide one for the 
acquisition of an interest in the subject of 
litigation, but an illegitimate transaction got 
up for the purpose merely of spoil er of 
litigation disturbing the peaee of families 
and carried on from an improper and corrupt 
motive. 59 I.O. 10; 1 R. 565=77 I.O. 872 
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=1924 R. 48. Champertous transactions 
are in. tlieir essence speculative anil the 
fairness or otherwise of a particular bargain 
is almost always open to some dribafe. The 
fairness of the agreement must be consider- 
ed independently of unproved mggcsiions 
that it may have been improperly obtained. 
In applying the princiidc that ‘‘a fair nvroe- 
ment to supply funds to carry on a sub. in 
consideration of having a share in the pro- 
perty, if recovered, ought not to bo regarded 
as being per *0 opposed to public polVv 5 ' it 
is essential to have regard not merely to L he 
value of the property claimed bur to the 
commercial value of the claim. This has 
to be estimated by the parlies in advance of 
the Tesult; and where they have weighed the 
probabilities in a manner which has not ope- 
rated unfairly, it is iooto reasonable to regard 
this as confirming their shrewd e^tima'.e of 
the chances, than to condemn the agreement 
outright as unfair, by reason only of the 
possibility that, a great gain to the claimant 
would have had to be shared with the 
financier. Though it is not t'onr-i'**ive. the 
proportion to be retained by the claimant is 
an important matter to bp' considered when 
judging the fairness of a bargain made at a 
time when the result of the litigation is pro- 
hlematoial. The uncertainties of litigation 
are proverbial; and if the financier must 
needs risk losing his money he may well be 
allowed some chance of exceptional advant- 
age. 61 I.A. 50=1. L.R. (3940) Lah. 1= 
51 L.\T. 86=44 C.W.N. 345=1940 P.C. 
19=(1940^ 1 M.L.J. 278 (P.C.). There 
is no law in India prohibiting champertous 
agreements and such on agreement cannot 
he attacked on the ground that it is against 
public policy. 121 I.C. 295=1930 X,. 392. 
The English Law of Champerty is not in 
force in Tnclia. 1 L. 124=56 T.O. 272. fir,* 
also 1923 3ST. 214; 55 I.C. 635; IE. 565=2 
■nuT.L.,T. 177; 1928 M.W.N. 5. Where a 
person contracts with the real claimant of 
an estate to litigate on his behalf for its 
recovery and agrees to sharp a portion of the 
net assets realised by him ouf of the o^nte, 
such agreement is not void as opposed to 
public policy; yet when it is extortionate, 
if. should not be enforced in ifs entirety but 
the amount, which h* supnt in liri^aHon r«V$ 
a reasonable amount for fhp trouble which 
he has taken should be awarded; where the 
agreement gave half tlio share in flu* net, 
assets realised, file Court allowed -die amount 
spent in litigation together with 12 per cent, 
interest on it. 3934 R. 346. A transfer of 
a ri<*ht of a reveTsioner as illegal and 
opposed fo public poliev as stimulating 
gambling in litigation. 41 T.C. 347=135 
P.L.R. 1917. There is nothing illegal in a 
plaintiff agreeing to sell the suit property to 
a third person if the suit prove successful. 
98 T\L.R. 1913=18 I.C. 485. Champerty 
— Agreement to finance litigation — Suit for 
moneys advanced is maintainable. 47 I.C. 


563. An agreement to obtain for a nominal 
sum [he right fo carry on a litigation with 
a very poor chance of success, is cham- 
ped ions and cannot be given effect to on 
priu idid-j of equity and good conscience. 
63 lie. 356; 61 I.C. 884. Purchase of 

t". vt-*' [ in file property for the purpose of 
i\. , \ , ufjon for 5 1 a realisation is unlawful. 

T.C. 635. Cliamperfv — Test. of. See 52 
C.L..T. -<92—1931 C. 1-14; 61 M.L.J. 94= 
i:vi P.O. 300 (P.C. 3. 

of moor. — A party being unable 
f.i pny flip Court-fees and other expenses 
fur certain suits which he had to institute, 
flr» fir ml ant undertook to raise the re- 
quisite amount by subscriptions on the 
uiidm-s; anding that in case the suits succeeded 
half the decertal amount should be mid to 
fhp subscribers. Plaintiff was one of the 
subscribers and paid amounts. The parties 
having fallen out, plaintiff sued the defen- 
dant for return of the amount of subscrip- 
tions paid by him. Hcl(L that the burden 
of proving that the ’ litigation proposed was 
a pi sf one and that the agreement to finance 
b was just and equifable was on the plain- 
tiff; that the terms of the agreement in ques- 
tion were on the face of them inconsistent 
pith a proper motive, $.<?., an intention ^o 
help a litigant unable to finance himself in 
the pursuit of a proper claim; and that the 
claim was one for the recovery of a gamb- 
ling debt, and being opposed to public 
policy, must fail. 151 1.0. 969=1934 A. 
1023. See also (1941) 3 M.L.J. 807. 

Cheating. — Certain persons were being 
tried for an offence. The accused repre- 
senting that he could influence the Court 
in llieir favour received money from those 
poisons. The accused was prosecuted for 
cheating. It was urged for the defence that 
the money having been paid for an illegal 
purpose a prosecution for cheating in regard 
to that money could not. be maintained. 
7Trlcl t that the plea was untenable. 146 
I.C. 240=1933 R. 199. See also 1931 R. 
R5. Compromise of suit, dealing with pro- 
perty of minors, not parties to suit. See 
61 C.L.J. 88. 

Agreement interfering with service vital 
to public and involving deceit of Secretary of 
Si'-.io. An agreement by which a person on 
fo obtain a postal contract from the 
F,-:-rrfnrr of State is to be the real owner 
of ihe lorries plying and receive the profits 
of the contract obtained by another, is en- 
urply contrary to public policy and is void. 
S"f‘h r.n agreement is likely to lead to a condi- 
ri’iM r, p n fairs which will seriously interfere 
wi-h the proper maintenance of a service vital 
and necessary to the public. Further it in- 
volves deceit of the Secretary of State in 
rrspect of a matter in which the public as a 
\riiole are vitally interested. I. L.R. (1943) 
Nil g. 505=1943 N.L.J. 345=A.I,R. 1943 
Nag. 260. 
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Copyright — Assignment of — Validity of 
teems.— See 39 C.W.N. 224. 

Evidence. — An agreement by the parties 
to a suit, even apart from the Oaths Act, 
that they will abide by the statement of a 
witness, including on© who is a party to the 
suit, is perfectly valid. There is nothing in 
the Contract Act which offends against such 
an agreement. It is only a waiver of the 
right to produce any other evidence. 3933 
A.L.J. 1127=1933 A. 861 (F.B.). 

Excise Contract. — An agreement to sub- 
lease salt pan in contravention of terms of 
licence is not specifically enforceable. 24 
Bom.L.R. 111=46 B.‘ 651=1922 B. 78. 

Contract infringing Abkari laws is void. 18 
S.L.R. 16=87 I.C. 353=1925 S. 55. See 
also 58 M. 727=1935 M. 440=68 M.L.J. 
570 (F.B.); 69 M.L.J. 490; 1937 Nag. 
250; 1941 Mad. 64=(3940) 2 M.L.J. 694. 
Abkari sale — Bidder entering into partner- 
ship with another after sale and before grant 
of licence in respect of running of business 
of sale of toddy not legal. 52 L.W. 530 
fc=(1940) 2 M.L.J. 694. Srr also 22 Pal. 
334; (1944) 1 M.L.J. 97=1944 Mad. 295. 
A contact to sublet or assign a licence is 
one to evade the excise rules and is void 
and illegal. 9 T.C. 115=15 C.W.N. 169; 
29 I.C. 480; 37 B. 390=19 I.C. 442=15 
Bom.L.R. 227 (31 O. 798. FolU ; 8 L. 
310=100 I.C. 846=1927 L. 333. The sup- 
ply of intoxicating liquor on credit is for- 
bidden under the Bombay Abkari Act and 
Buies thereunder; hence a contract for the 
supply of liquor on credit is illegal or void 
coming within the mischief of S. 23 of the 
Contract Act. The Abkari Act has a dual 
purpose- Its primary object might be fiscal 
or administrative, hut it also has a social 
purpose. The prevention of the sale of 
intoxicating liquor on credit has a social or 
moral purpose, and any contract made in 
contravention of such a prohibition is clearly 
a contract which would defeat the provisions 
of the law within the meaiiing of S. 23, 
Contract Act. It makes no difference that 
the prohibition is contained in a statutory 
rule and not in the statute itself. I.L.B. 
H943) Kar. 350=A.T.R. 1943 Sind 

219. A lease to a person not licen- 
ed under the Madras Abkari Act foT 
tanning toddy is not illegal and can be 
enforced. 61 I.C. 537=14 L.W. 226. The 
taking of a partner by an Abkari license is 
in effect a sale to him of a portion of the 
business and making him an agent for the 
sale of liquor contrary to the terms of the 
licence and the partnership is consequently 
illegal. 43 M. 141=38 M.L.J. 123; 68 M. 
L.J. 570=1935 M. 440=58 M. 727 (F.B.l. 
But see 8 L. 310=100 I.C. 846=1927 L. 
333, holding that though the state may refuse 
to recognise such partnership, the parties 
cannot wriggle out of it. An agreement 
'subletting the right to vend ganja is illegal 
and unenforceable, where one of the condi- 
tions of an Abkari licence prohibits vending, 


transferring or subletting of the licence- 
34 I.C. 927. A promissory note given in 
consideration of the transfer of a right to 
sell toddy prohibited under S. 22 of the 
Madras Abkari Act is unenforceable as 
being for an illegal consideration. 27 I.C. 
919=3915 M.W.N. 25. The provisions of 
the Abkari and Opium Acts are not merely 
intended to guard the Government revenue, 
but they are based on public policy. No 
suit will lie to enforce rights that are in- 
consistent with the spirit of the Acts. 35 
M. 582=21 M.L.J. 425. An agreement of 
partnership to start a business for the sale 
of drugs the lease for which was obtained 
in the plain tiff’s name is not illegal- 26 
T.C. 146=17 O.O. 193. 

Tolls Collection — Lease of — Sub-let- 
ting. — A term in a Government kabuliyat 
dealing with the assignment by the lessee of 
tolls was to the effect that the “contractor, 
bis heirs, executors, administrators and assigns 
shall not sub-let, assign, transfer or mortgage 
the whole or any portion of the rights or pro- 
perty the subject of these presents without 
the written permission of the said Collector, 
previously obtained. ” Jt was also provided 
that for breach of the conditions, the 
Collector could impose a fine. Held, that 
subletting or assignment was not absolutely 
prohibited and is not opposed to any provi- 
sions of law and since redress wns provided 
by the imposition of a penally under the 
kabuliyat, the clause against sub-letting or 
assignment except in a particular manner 
would not render an asisgnment void. T.L. 
R. (19411 Bom. 73=42 Bom.L.R. 750= 
1940 Bom. 369. 

Execution sale. — An agreement between 
two persons not to bid against each other at 
an auction sale is perfectly lawful and can- 
not be considered to be opposed to public 
policy. Where however the transaction is 
entered into fraudulently in order to deprive 
a rival decree-holder of the fruits of his 
decree it 5s void because of S. 23. Fraud 
inferred on facts of the case. 8 Luck. 233 
=1933 O. 124. An agreement providing 
that one of the parties should assist the 
other in carrying on a litigation commenced 
by the other and help him to evade ox delay 
the execution of a decree passed against him 
is contrary to public poliev. 145 I.C. 756 
=1933 A.L.J. 85=1933 A. 303. 

Expectant heirs. — Where an agreement 
entered into between expectant heirs in 1868 
provided for the division of the property 
after the succession opened. JET eld, that the 
agreement was not hit at by S. 6, T.P. Act 
or S. 23, Contract Act and was enforceable- 
14 Pat.L.T. 27=1933 P. 165. See cUo 39 
Bom.L.R. 1233=1938 Bom. 97. A charge 
created bv a Mahomedan on the uncertain 
and undefined share of property of one of 
his heirs defeats the ptorisons of Mnho- 
xnedan law and hence it is illegal and invalid 
and cannot be enforced. 1933 A. 934. 
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Frattotilent lease by mortgaror. — Tho cannot divest "the Cowt of its inherent juris- 


owner of 58 bighas of lands hypothecated the 
holding. It apepared that 47 bighas were 
cultivable and. 11 bighas uncultivable waste 
land. The mortgagor subsequently gave a 
lease of the cultivable lands to another at a 
certain rate. The effect of the lease was 
that during the period of the lease the pro- 
pesty was not only absolutely valueless to 
the owner but also involved a net liability 
of a few rupees the amount by which the 
land revenue exceeded the Tent payable. 
Beld, that the lease was a fraudulent trans- 
fer as it deprived the mortgagee of his 
security and the Court could order the eject- 
ment of the lessee as a trespasser. 18 B. 
D. 867=15 X.B. 445 (Bev.). See also 
1941 A.W.B. (Bev.). 858. 

Beatjuulent transfer. — Where a debtor 
transfers property to one creditor with a view 
to give a fraudulent preference to that credi- 
tor over others, there is nothing illegal 
though in the event of bankruptcy superven- 
ing, the transaction would be invalid as 
against % the assignee in bankruptcy. When 
the object of the transaction is to defeat 
the equality of distribution among all the 
creditors, required by the bankruptcy law, 
it can be avoided in the event of a bank- 
ruptcy, but as between the parties to the 
transaction, they are bound bv it. 1944 
Mad. 403= (1944) 1 M.L.J. 371. 

Forfeiture. — Mortgage executed by ac- 
cused in favour of surety for amount for- 
feited by latter not opposed to public policy. 
1933 Lalw 7325. 

Go VEKNMENT*- CONTRACT WITH. — Where 

Government open a telegraph office at a 
particular place at the request of certain 
* persons in that place, a contract with them 
for meeting the deficit in its working ex- 
pense is a contract relating to & master of 
amenity, which a modem State generally 
provides for, for advancing the material 
welfare of its subjects, but which it is not 
bound to do as a part of its fundamental 
constitutional obligations. There can, there- 
fore, be no objection to such a contract on 
the ground of public policy, I.L.B. (1938) 
1 Cal. 468=42 C.W.N. 116=1938 Cal. 
151. 

IWDwrarnNG Surety. — Where a bail 
bond is forfeited owing to the failure of the 
accused to appeal, the surety cannot sue a 
third person who had agreed to indemnify 
the surety for recovery of the amount for- 
feited, as such a contract is illegal. 56 I.C. 
539=24 C.W.N, 368; 28 I.C. 560=19 C. 
W.N. 329; 65 I.C. 137; 1930 C. 546; 32 
P.L.B. 739. 

Jurisdiction of Court, ousting of, by 
agreement. — The jurisdiction of any Court 
is conferred by statute and it can only be 
taken away by statute- The parties can by 
mutual consent no more take away the juris- 
diction vested by law in any Court than they 
<u confer on it when it is not so vested by 
law- By a private agreement the parties 


diction to try disputes arising out of the 
agreement. It would be against public 
policy if the parties by private agreement 
can oust the jurisdiction of the Courts. 1935 
N. 48=357 I.C. 316. Where two Courts 
have jurisdiction to tTy a case, an agreement ■ 
between the parties that it should be tried 
in one place rather than another is not 
opposed public policy. 20 N.L.J. 247= 
1937 Nag. 334. 

Master and Servant. — Agreement be- 
tween parties that master may impose fine— 
Fine imposed — Suit claiming refund of 
fine is not barred. See 6 Pat.L.T. 762=87 
I.C. 739. 

Marriage Contract. — An ante-nuptial 

agreement wheTeby a suitable maintenance 
is provided for the wife in case the husband 
ill-treated or behaved improperly towards 
her, or capriciously turned her out, is not 
opposed to S. 23 and is enforceable. 19 A. 
L.J. 675=43 A. 650=63 I.C. 889. Be- 
ceiving of consideration by those who arrange 
marriages in India when the money received 
is intended to benefit those persons and not 
for the expenses of the ceremony or for the 
benefit of the bride or bridegroom, is against 
public policy and falls within the mischief 
struck at by S. 23 of the Contract Act. I. 
L.B. (1944) Nag. 535=1944 N.L.J. 124 
'=A.I.B. 1944 Nag. 159. An agree- 

ment for separation and the payment 
iof periodical maintenance to the wife is not 
contrary to public policy. 27 N.L.B. 281 
{(28 C. 751, List.) A contract that parent 
fof either the hoy or the girl who is a party 
to the marriage shall pay a certain sum of 
money if and when the marriage is celebrat- 
ed is not void ab initio as being opposed to 
public policy. 51 I.C. 856. See also 5 P. 
646=1926 P. 582; (1945) 1 M.L.J. 145 

i( Promissory note by Hindu to future bride- 
groom in consideration of marriage) . 
Section 23 in not a bar for recovery 
of money paid in consideration of a 
marriage where there has been a breach. 
Where the defendant admitted execution of 
the promissory note in favour of the plain- 
tiff but pleaded that it was executed for 
money due to the plaintiff and his sister 
in consideration of the latter’s son marry- 
ing Ms daughter and it appeared that the 
agreement fell throngh, held, • that the pro- 
missory note was all the same enforceable. 

8 Mys.L.J. 247. See also 157-1.0. 736=1935 
Pesh. 121. The Court would clearly not 
enforce a contract or a decree if the enforce- 
ment implied the approbation by the Court 
of an act which was contrary to law. But 
the Court should not refuse to enforce a 
payment under a decree because the object 
for which a payment is made is contrary to 
the law of British India, when that object 
was actually performed in a place or Native 
State where it was perfectly legal. When 
a decree has been passed against a person 
requiring him to pay a sum of money to- 
wards his share of the expenses of the 



IThe Indian C!ontraot Act (I& of 167a). 


S *$3l 


i?2$ 


marriage of his sister, which was perform- 
ed in a Native State in order to evade the 
provisions of the Child Marriage Bestraint 
Act, execution of the decree cannot be re- 
fused on the ground of public policy on the 
ground that the marriage if performed in 
British India would be opposed to the 
Child Marriage Bestraint Act. 1940 Mad. 
901= (1940) 2 M.L. J. 353. See also 41 
C.W.N. 1176=65 O.Ii.J. 557. An agree- 
ment between a Mahomedan husband and 
his wife, providing for a certain mainten- 
ance to the wife in the event of a future 
separation between them, is void as being 
opposed to public policy. 37 B. 280=17 I. 

C. 946=14 Bom.L.B. 1178. See also 1939 
Lah. 165. It is as much the policy of the 
Mahomedan Law as of the English Law 
that people who are married should live to- 
gether and not apart. (Ibid.) Advancing 
money to compensate husband willing to 
divorce his wife — If legal. See 1925 
N . Ill . An agreement at time of marriage 
executed by husband providing that in case 
of strained relations between him and his 
wife, the wife would be entitled to her cus- 
tomary maintenance is not void under any 
provision of law. 184 I.O. 105=41 P.L. 
B. 711=1939 Lah. 165. See also 39 Bom. 
L.B. 458=1937 Bom. 358 (agreement be- 
tween Hindu husband and wife to live sepa- 
rately and provision for wife’s maintenance 
charged over specified property). A con- 
tract by a Hindu to maintain as wife a 
woman, who is not his lawfully wedded 
wife, is opposed to public policy and conse- 
quently unlawful. 16 I.O. 133=14 Bom. 
L.B. 547. WheTe a suit for maintenance by 
a wife against her husband is compromised 
and tbe parties agree to live together and 
in case of future disagreement between them, 
the husband agrees to pay a certain rate of 
maintenance to the wife, if, after living 
together for some time, the parties fall out 
and the wife begins to live separately owing 
to disagreement, she is entitled to enforce 
execution of the compromise decree. It can- 
not be said that the agreement or compro- 
mise is void as being opposed to public 
policy on the ground merely that it contains 
a provision for future separation. The agree- 
ment being one in furtherance of the hus- 
band and wife living together and for the 
purpose of effecting reconciliation between 
parties then living apart, it is valid and en- 
forceable and not void. Nor can the plea 
that the compromise is opposed to public 
policy be raised in execution proceedings. 
The case is not one of inherent want of juris- 
diction but one where the question of juris- 
diction is to be decided by the Court itself. 
The decision, though wrong, is one which the 
Court is competent to give and will operate 
as res judicata. The Court recording the 
compromise having power to decide whether it 
was lawful, its decision is binding and com- 
petent and the executing Court cannot go 


behind it. 57 L.W. 485=1944 M.W.N. 
573= (1944) 2 M.L.J. 210. See also 56 L. 
W. 536= (1943) 2 M.L.J. 359. An 

agreement whereby guardian, na- 
tural or appointed, consents to give 
his ward in marriage for his own pecuniary 
•benefit is void under S. 23 and the fact that 
«no injury resulted thereby to the ward is 
irrelevant. 9 I.O. 652=13 C.W.N. 447. 
Marriage contract — Money paid under — Suit 
for recovery— Contract not performed. See 
106 I.O. 803=1928 N. 89 (2); 53 I.O. 406 
=113 P.R. 1919; 16 I.O. 1004=10 A.L.J. 
169. A beach of betrothal . agreement 
gives rise to a claim for damages. 27 I.O. 
1008=27 P.L.R. 1915. A contract of be- 
trothal made in regard to a girl not bora 
at the time of the contract is null and void 
and cannot form a basis for damages. 125 
I.O. 369=1930 L. 561. An agreement, by 
which the father binds to place his 

daughter at the disposal of another to be 
given away in marriage by him to anyone 
whom he likes is invalid and cannot be re- 
cognized by the Courts of law. 125 I.O. 
369=1930 L. 561. An agreement for the 
purchase of a bride for the son of a person 
who had given his daughter in exchange for 
finding a wife for that person is void being 
against public policy. 125 I.O. 369=1930 
L. 561. A contract by A to give his 
daughter in marriage to D*s son and in case 
of breach to pay a certain sum as damages 
is unenforceable. 37 M. 393=24 M.L.J. 
310=18 I.O. 515. An ante-nuptial agree- 
ment by a Mahomedan husband not to con- 
tract a second marriage is not illegal or in- 
valid or immoral or opposed to public policy 
or in restraint of marriage- 10 L.B.R. 194 
(=59 I.O. 804=13 Bur.L.T. 89. An agree- 
ment to pay a sum of money for persuad- 
ing a woman to marry the person paying the 
sum is opposed to public policy and unen- 
forceable. 50 I.C. 651= (1918) 3 IJ.B.R. 
119, Contract of betrothal in marriage be* 
tween parents of Hindu bride and bride- 
groom is valid — It is not marriage bro&age 
contract. See 1937 M.W.N. 1274. The 
plaintiff was anxious to have his son mar- 
ried. The defendants offered to procure a 
Jat girl for the boy, provided the plaintiff 
paid them Bs. 2,000, The plaintiff agreed 
and the defendants produced a girl who they 
represented was Jat. The plaintiff paid Bs. 
2,000 in cash to the defendants and a date 
was fixed for the znarirage. Before the 
ceremony, the girl informed the plaintiff 
that she was not a Jat but was a sweeper by 
caste and that the defendants had falsely 
stated that she was a Jat. On this the ooa- 
templted marriage did not come off. Held, 
that the agreement having remained unful- 
filled the plaintiff was entitled to a refund 
of the money, even though the ofcMZ 
agreement was void under 8. 29.' 1989 I*. 
849 (2). Public pohcy--HartWii*d , s pro- 
mise to pay money .for wife’s personal 
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penses is valid. 1929 L. 660=11 L. 85. 

Monopoly, grant of.— A contract by a Dis- 
trict Board granting a person a monopoly of 
lorry traffic on a particular road to the ex- 
clusion of all other members of the public 
is opposed to public policy and is therefore 
void. (28 M. 620, Foil.) 35 P.L.B. 511= 
1934 1». 474. See also 19 Mys.L.J. 262. A 
contract or licence under "which the licensee 
is entitled exclusively to collect the hides of 
all dead animals within a particular area of 
the Zaniindari or raj of the grantor of the 
license, and under which the chamars and 
owners of dead animals are bound to sell 
hides to the licensee and to none else, is one 
which purports to grant a monopoly and is 
unenforceable. 17 Pat. 255=1938 Pat. 473. 

Partition. — See 39 O.W.N. 716. 

Partnership.— Where a person lends 
money to a partnership which is an illegal 
one or is forbidden by law, with the know- 
ledge that it is going to be used for pur- 
poses forbidden by law, a suit by him to 
recover the amount so lent is not main- 
tainable. 165 I. C. 765=1936 M. 603. See 
also 1937 B. 47. 

Perjury. — Where a litigant has agreed 
to give property to a cetrain person in con- 
sideration of latter's agreeing to give false 
evidence on behalf of the former the agree- 
ment is void as the consideration for it is 
opposed to public policy and is therefore 
illegal. 187 I. C. 269=1940 Bang. 73. 

Restraint of Trade. — (See also Notes 
under S. 27) . An agreement to form a com- 
bination of ginning factories to fix rates end 
to divide the profits in a certain manner is 
not either in restraint of trade or opposed 
to public policy. 10 A.L.J. 117=16 I.C. 
631=34 A. 587. A combination amongst 
the traders of a locality to do business »>nly 
amongst their members, to pay part of their 
profits to a common fund, and levying of 
certain penalty for the breach of the condi- 
tions is not actionable per se merely because 
it brings profits to them and indirectly hurts 
a rival in trade. 53 A. 316=1931 A.L.J. 
84. The action of the Government restrict- 
ing, by the issue of licences, admission of 
brokers into a market allowed to be held on 
Government land is neither illegal nor op- 
posed to public policy. 18 C.W.N. 1194= 
24 I.O. 387=19 G.L.J. 313. A person 
purchasing goods for himself cannot claim 
commission the claim being opposed to pub- 
lic policy. 50 I.C. 975=16 P.W.R. 1919. 

Stifling Prosecution.— In order to ren- 
der a transaction illegal on the ground that 
the object of the transaction was to stifie a 
criminal prosecution, it must be proved to 
the satisfaction of the Court that it was 
entered into or brought about in pursuance 
of an agreement to stifie a criminal prose- 
cution. The mere possibility or a talk of 
criminal prosecution at some stage or an- 
other will not make the transaction illegal. 


The mere fact that the plaintiff did not pro- 
secute the defendant as at one time he 
threatened to do will not warrant the Court 
in inferring an agreement to abstain from 
prosecuting, when there is very little basis 
for iinrjing that tlio plaintiff could ever have 
1 bought seriously that the. defendant had 
committed any criminal offence at all. If 
the fact of the actual commission of on 
offence is beyond doubt and the plaintiff 
knows of it, his abstaining from prosecuting 
would afford some foundation for the 
argument that the non-prosecution must have 
been the result of an agreement not to pro- 
secute. Further a distinction must be made 
in the case of a transaction where there is 
a pre-existing civil liability, for that is not 
the ease where the plaintiff wishes to gain 
some money not already due to him, as a 
result of an arrangement entered into on the 
threat of criminal proceedings. When 
what the plaintiff does is only by way of tak- 
ing steps to secure payment of a portion of 
the money undoubtedly due to him from the 
defendant, the transaction cannot be render- 
ed illegal, merely because there is a threat 
or talk of criminal prosecution. The cir- 
cumstance that the defendant becomes the 
obligor under the contract to the plaintiff in 
respect of a pre-existing liability of another 
person will not detract from the validity of 
the contract, it is only a factor to be borne 
in mind in drawing the inference of fact 
as to whether the contract was entered into 
in pursuance of an agreement to stifle a 
prosecution. It is not a principle of law 
that wherever a third person undertakes the 
liability of another in circumstances in 
which there has at one time been a talk or 
threat of criminal prosecution, the third 
person's promise is either without considera- 
tion or vitiated by illegality. (1937) 1 M. 
1L.J. 414=44 L.W. 572=1937 M. 223. See 
also 155 I.C. 341=1935 O.W.N. 553; 19 
Pat. 715=1940 Pat. 683; 6 Cut.L.T. 70; 
1939 Pat. 291; 19 Pat. 424=1940 Pat. 573; 

1941 Pat. 349; 192 I.O. 187; 41 P.L.B. 144 
=1939 Lah. 187; 1937 O.W.N. 1123; 1941 
O.W.N. 391=1941 Oudh 593; 1941 Pat. 
349; 54 L.W. 571=(1941) 2 M.L.J. 827: 

1942 Mad. 662=(1942) 2 M.L.J. 191=1. 
L.R. (1943) Mad. 183; 1943 A.L.W. 329. 
An agreement which consists of a promise 
to do some act directed towards the stifling 
of criminal proceedings in respect of a non- 
compoundable offence is against public policy 
and is therefore void and unenforceable in 
a Court of law. If the agreement is the 
outcome of an understanding that the pro- 
misee (complainant) should not object to the 
.withdrawal of the prosecution in respect of 
a non-compoundable offence is against public 
policy. The fact that it is not within the 
power of the complainant to withdraw the 
prosecution or complaint himself makes no 
difference. To avoid an agreement as being 
against policy, it is not enough that the 
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motive "which impelled the parly under tii king 
the liability under the agreement was that a 
pending criminal case should be withdrawn. 
The test is whether it was an express or im- 
plied term of the bargain between the 
parties that a non-compoundable criminal case 
should not be proceeded with. 46 Bom. L. It. 
745=1945 Bom. 82=I.LJt. (1945) Bom. 208. 

A contract whereby a proposed or actual 
prosecutor agrees as par L of i lie considera- 
tion received or to be received by him 
either not to bring or to discontinue criminal 
proceedings for some alleged offence is an 
agreement to stifle prosecution falling under 
S. 23 of the Contract Act. Proof that 
there has actually ben a crime committed 
is obviously unnecessary. But it is of 
course necessary that each party should 
understand that the one is making his pro- 
mise in exchange or part exchange for the 
promise of the other not to prosecute or 
continue prosecuting. Such agreements are 
from their very nature seldom set out on 
paper; like many other contracts they have 
to be inferred from the conduct of the par- 
ties after a survey of the whole circumstan- 
ces. An agreement whereby a wife exe- 
cutes a mortgage bond of her properly in 
discharge of debt duo by her husband as 
part of the consideration for a promise by 
the husband's creditor to withdraw criminal 
proceedings against her husband is illegal 
and falls under S. 23 of the Contract Act, 
as there is an infringement of public policy. 
The fact that there was a debt really dun 
by the husband is irrelevant when the agree- 
ment to abandon the prosecution is part of 
the consideration for jiayment of the debt. 
In most cases of tins kind there is a debt 
or liability. Indeed if there were not a 
demand and receipt of money in considera- 
tion of refraining from or withholding a 
prosecution would apparently in itself be a 
crime. 46 C.W.N. 1=1941 P.C. 95= 
(1941) 2 M.L.J. 726 (P.C.). Sec also 
19 Pat. 424=1940 P.W.X. 878=1940 Pat. 
573; I.L.It. (1943) Kar. 49=1943 
Sind 197. It is against public policy 
to make a trade of felony or attempt to 
secure benefit by stifling a prosecution or 
compounding an offence which is not com- 
poundable in law. The principle is that no 
Court of law can countenance or give effect 
to an agreement which atlempts to take the 
administration of law out of the hands of 
the Judges, and put it in the hands of pri- 
vate individuals. The test to be applied in 
all such cases is whether it was an 
express or implied term of the bargain be- 
tween the parties that a non-compoundable 
criminal case should not be proceeded with. 
If the consideration for a bond in contract 
is the withdrawal of a criminal prosecution, 
obviously it is hit by S. 23. But the face 
that prosecution was actually withdrawn as 
a result of the execution of the bond by the 
accused ha favour of the prosecution does 


not lUjccsasrily show tluil the object or con- 
Mideraiiim of (lie bond wan the stifling of 
Lhe criminal case. A distinction has always 
been drawn hem con the motive to a tran- 
sact iou and its object or consideration and 
it is uot enough that the motive which 
impelled the party who executed the bond 
v as that, the criminal case against him might 
be dropped. To bring a case within the 
purview oif S. 23, ii is necessary to show 
that the object or consideration of the agree- 
ment is unlawful. When there is a just and 
hona ftde. debt owing by the accused, against 
whom a non-compoundable criminal case is 
proceeding, and he gives a security to his 
creditor, the entire consideration for which 
is the pre-existing debt, and no part of it is 
referable to the withdrawal of the criminal 
case, the transaction would be a perfectly 
good transaction. There, as between the 
debtor and the creditor, there is no trading 
on felony, which public policy condemns and 
the law attempts at preventing. The 
creditor gets just what he was entitled to, 
and there is no advantage or emolument 
coming io him for withdrawing the prose- 
cution against his debtor. When security is 
given by an outsider, who is under no exist- 
ing obligation, the consideration could be 
nothing else hut withdrawing of the criminal 
and as such the security is not enter- 
tniuable in law. The position is that if the 
pro -existing liability of the debtor was the 
sole consideration for the security which he 
giv< a, the transaction will bo protected, oven 
it it were given under threat of criminal 
L ,rocecdii;gs; l»u< if the dropping of prose- 
oii non was also n manor of bargain between 
yames, and constituted a part of the 
consideration apart from the pre-existing 
debt, the security cannot be enforced in law. 
43 C.W.X. 147=1938 Cal. 840. PeT Pal, J.— 
Embezzlement is n crime as also a tort and so 
far ns the tortious liability involved in it is 
concerned, the remedy of the injured is an. 
action for unliquidated damages. Embezzle- 
ment may also create a relation within the 
confines of wliat may he said to be quasi con- 
tract. When embezzlement takes place, the 
injured party may waive the tort and seek his 
remedy in an action based On quasi contract 
for “money liad and received / ’ No party 
is bound to sue in toTt, when by converting 
the action into one of quasi contract he does 
not prejudice the tort-feasor. If the tort- 
tV-asor agrees to give the injured party a 
promissory note and a collateral security for 
(lie amounts embezzled by him and the con- 
sideration fur the agreement is the under- 
taking given l>y the latter not to sue the 
former in damages or for money had and 
received. Hie agreement is valid and is for a 
perfectly valid consideration. If, however, 
the consideration for the agreement is the 
undertaking given by the latter not to pro- 
secute the former criminally, ^© agreement 
■is void as the consideration is illegal, the 
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offence being non-compoundable and its com- 
positoin being opposed to public policy. An 
undertaking not to prosecute cannot how- 
ever be inferred from the mere fact that the 
injured party held out threats of prosecu- 
tion. Where there is a debt actually due, 
the mere use of such threats, though follow- 
ed by an abstaining from prosecution, will 
not vitiaite the transaction. 78 C.L.J. 
129=1945 Oal. 218. An act may in- 
volve a person in a civil as well as a 
criminal liability for a non-compoundable 
offence, the liability depending on proof. 
The mere fact that an agreement may be 
made with regard to the civil liability while 
a possibility of prosecution criminally is 
existing will not render the agreement void, 
but if that agreement is made and part of 
the consideration for it on the side of the 
aggrieved party is an agreement not to prose- 
cute criminally, then the agreement is void. 
If the agreement as to the civil liability 
changes the nature or the extent of the 
original civil liability, for example if the 
guarantee of a surety is introduced or if the 
liability is changed from a personal one to 
a mortgage security; this will be a strong 
indication that the agreement is not merely 
in settlement of the original civil liability, 
but that it is one made under pressure and 
in return for an agreement not to prosecute . 
The additional advantage so conferred by 
the agreement cannot be enforced in law, 
though it would be open to a party to fall 
back upon the original civil liability and 
enforce it. In considering the question as 
to whether the consideration of the agree- 
ment is the withdrawal of the crimi n a l pro- 
ceedings, the Court is not confined to the 
terms of the agreement. It is open to a 
party to give evidence from which the in- 
ference necessarily arises that part of the 
consideration is unlawful. J.L.R. (1940) 
1 Cal. 372=44 C.W.N. 304=1940 Cal. 337. 
See also 39 P.L.R. 536=1937 Lah. 686. 
It is only in the cases of certain serious 
offences against the State that no compo- 
sition is allowed and it is only in such eases 
that a compromise to withdraw the case is 
an illegal consideration. But, where there is 
a criminal ease in respect of an offence which 
is compoundable with the permission of 
Court, a compromise during the pendency 
of the ease to refer the dispute to arbitra- 
tion and incidentally to withdraw the prose- 
cution is perfectly lawful. 182 I.C. 490= 
1939 Lah. 98. Where there is an existing 
debt or an obligation, a creditor is not pre- 
cluded from taking any security therefor by 
threat of a criminal prosecution and the 
security is not vitiated by the fact that he 
was induced to abstain from prosecuting the 
debtor. But if it is a part of the bargain 
that the creditor should not prosecute the 
debtor, the security taken for the debt will 
be invalid. It need not be the sole bargain. 
Hence where a promissory note is executed 


pending a criminal prosecution and it is 
proved that the withdrawal of such prose- 
cution forms part of the consideration for 
the promissory note, the promissory note 
is unenforceable* 1936 M. 656=1. L.B. 
1937 M. 471=(1937) 1 M.L.J. 489. See 
also 40 P.L.R. (J. & K.) 11; 19 Pat. 424 
=1940 Pat. 573. An agreement, the con- 
sideration of which is the dropping of a 
prosecution for a non-compoundable offence, 
falls under S. 23, Contract Act, being op- 
posed to public policy, and cannot be en- 
forced in a Court of law. But in order to 
determine it, the object of- the agreement or 
the consideration is to be considered. If 
the consideration for it is something separate 
and the motive for the agreement is the hope 
that the prosecution will be dropped, 8. 23 
will not apply. Where the agreement is in 
effect an admission of pre-existing liability, 
and the consideration for it has nothing to 
do with the criminal prosecution, the fact 
that the prosecution was an incentive for 
accelerating the settlement does not make 
the consideration for the agreement unlawful 
within the meaning of S. 23. 151 I.C. 1025 
=1934 Pesh. 105. See also 43 C.W.N. 147 
=1938 Cal. 840. An agreement to with- 
draw an application for sanction to piose- 
cute under 8. 195, Cr.P. Code, is opposed 
to public policy. 46 I.C. 424. See 2 O.W. 

N. 791; 90 I.C. 463=29 C.W.N. 1029; 29 
C.W.N. 855=89 I.C. 200=42 C.L.J. 90; 
1925 O. 120. An agreement to stifle a 
prosecution in respect of an offence of a 
public nature is against public policy and is 
illegal. 25 I.C. 409=17 O.C. 213. See 
also 150 I.C. 734=1934 S. 71; 53 

Cal. 51=1926 G. 59. But where the 
offence involves harm to an injured 
party, he can settle or compromise his pri- 
vate damage though the offence is of a 
public nature. 25 I.C. 409. Wh e r e a ~ 
criminal complaint is shown to be false and 
the complainant's act amounts to coercion, 
a compromise entered into under these 
circumstances is not enforceable as there is 
no good consideration for the same. 137 
I.C. 790=33 P.L.B. 630. Where the con- 
sideration for a bond is the withdrawal of 
a non-compoundable case, the bond is un- 
enforceable. See 150 I.C. 734=1034 8 . 71; 

57 B. 678=35 Bom. L.B. 850=1933 B. 413. 
See also 53 A. 130=1930 A.L.J. 1592; 1937 
A.L.J. 333=1937 A. 370. But wh e r e no 
part of the consideration for the hond was 
the price for the withdrawal of the criminal 
prosecution the contract is not opposed to 
public policy. 35 C.W.N. 28. So also 
where there was a pre-existing civil liability 
based upon an adjustment of accounts be- 
tween the parties and the withdrawal was 
merely the motive and not the consideration 
for the bond the transaction is not hit at 
by this section. 35 C.W.N. 26. See also 
49 A. 540=1927 A. 318; 74 I.C. 843; 1 O. 
L.J. 553=25 I.O* 400} 17 O.C. 213; 1$ 
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I.C. 555=8 N.L.R. 97; 46 I.C. 424 ; 26 
I.C. 181=37 M. 386; 92 I.C. 603=1926 A 
270.; 7 R. 800=121 I.C. 803=1930 R. 140; 
53 A. 130=1930 A.L.J. 1592; 112 1.0. 459. 
A contract arising out of lie composition 
of a compoundable offence is not against 
public policy. 62 I.C. 70. See also 4 
Luck. 669=7 O.W.N. 575=1930 O. 196; 
58 L.W. 605= (1945) 2 M.L.J. 468; 211 
I.C. 162. A promissory note executed 
by the defendant in consideration of the 
plaintiff withdrawing a complaint of a com- 
poundable offence is valid. 4 A.W.R. 964 
=1934 A. 1068. See also 1941 Rang.L.B. 
816=1941 Rang. 231; 194# Mad. 173= 

<1941) 2 M.L.J. 827. A bond otherwise 
supported by good consideration, but under 
which a criminal prosecution is also with- 
drawn is good in law and legally enforceable. 
28 Punj.L.R. 388=1927 L. 530. In a suit 
for the recovery of money alleged to be due 
under a mortgage bond, held, that as the 
plaintiff was a party to a conspiracy for 
stifling prosecution he was not entitled to 
any relief. 56 C.L.J. 413. If it is an 
implied term of the reference to the arbit- 
ration of a civil dispute or an ekramama 
that the criminal complaint already filed 
.would not he further proceeded with then 
the consideration of the reference or the 
ekramama as the case may be is unlawful 
and the award or the ekramama is invalid 
quite irrespective of the fact whether any 
prosecution in law had been started or not. 
123 I.C. 187=1930 P.C. 100=59 M.L.J. 
82 (P.C.). See also 117 I.C. 74=1929 L. 
3564. Reference by all partners of their dis- 
pute to arbitration, while a criminal com- 
plaint under sec. 40 6, Penal Code is pending 
against one of the partners and the prosecu- 
tion is consequently dropped, the agreement 
to refer is not against public policy and is 
therefore enforceable. 101 I.C. 786=1927 
L. 405. Agreement not to prosecute for 
mon-compoundable offence is not enforce- 
able- 41 I.C. 812=2 P.L.J. 630. A con- 
tract founded on the illegal consideration of 
compounding a non-compoundable offence is 
wholly void. 1 P.L.J. 48=33 I.C. 711= 
20 C.W.N. 760. A person standing bail 
for an accused in criminal case and for- 
feiting the bail bond on account of the laches 
of the accused is not entitled to recover from 
bim the amount so paid on any express or 
implied contract, such an agreement being 
illegal as opposed to public policy. 1930 C. 
596=57 C. 1093. Where a person in a posi- 
tion of trust embezzles sums of money be- 
longing to his master, he exposes himself 
to the risk of a criminal prosecution, bufc he 
also remains under a civil liability to his 
master. The amount embezzled is a debt 
which he is responsible to pay, and if the 
man to whom such a civil debt is due, takes 
-security for that amount from his debtor, 
•even though the debt arises out of a criminal 
•offence, the agreement to pay the amount is 
G.CLM . — 217 


enforceable in law and is not obnoxious to 
the provisions of S. 23. 1930 A.L.J. 1297 
t=1930 A. 826 (1). As to the case of 
sureties, see 1937 Lah. 686=39 P.L.R. 536: 
3938 Cal. 840; 1940 Cal. 337; (1942) 2 M. 
L.J. 191. 

Influencing Course of Litigation. — 
Agreement to perform puja for a considera- 
tion in order to help a person in obtaining 
success in a pending litigation is opposed to 
public policy and is unenforceable, as in- 
tended to exercise unauthorized influence on 
the proper course of litigation. 49 A. 705 
=25 A.L.J . 518=1927 A. 406. Rut see 53 
Mad. 29=57 M.L.J. 154; 1935 Nag. 119. 
An agreement providing that one of the 
parties should assist the other in carrying 
on a litigation commenced by the other and 
help him to evade or delay the execution off* 
a decree passed against him is contrary to 
public policy. 1933 A.L.J. 85=1933 A. 
303. 

Ousting Jurisdiction of Court, by agree- 
ment of patries, not valid. 1935 N. 48. 
Sec also 1 A. 267; 42 B. 380=45 I. A. 61 
(P.C.). 

Contract subject to rules and bye-laws of 
East T India Cotton Association — Rules and 
bye-laws providing for reference of disputes 
to arbitration — Clause in contract providing 
for institution of suits in regard to matters 
arising out of transactions in particular 
Court only — No bar to reference to arbitra- 
tion. 44 Bom.L.R. 485=1942 Bom. 239. 

Prostitution — Past Co-Habitation. — 

Where the past co-habitation is the conside- 
ration for a transfer of property, transfer, 
how far valid. 22 Bom.L.R. 762=57 I.C. 
472=44 B. 542 ; 25 Bom.L.R. 252=1924 B. 
135. See also 23 A.L.J. 376=47 A. 619= 
1935 A. 437; 23 A.L.J. 201=1925 A. 358; 
35 Bom.L.R. 345=1933 B. 209. Past co- 
habitation is a good consideration. (13 M. 

L. J. 7, Appr. ; 25 Bom.L.R. 252; 44 B. 
542 and 1925 M.W.N. 828, Diss. from.) 59 

M. L.J. 596; I.L.R. (1940) A. 371=1940 
All. 385. The weight of authority in the 
Madras High Court is in favour of the view 
that past illicit co-habitation may validly 
support a promise to pay a sum of money. 
Such a consideration is not regarded as im- 
moral though future illicit co-habitation will 
not support a promise, because it is immo- 
ral consideration. A promissory note exe- 
cuted in favour of a woman by a man in 
consideration of past illicit intercourse is 
not therefore void and unenforceable- 56 
L.W. 24=A.I.R. 1943 Mad. 253= (1943) 

3 M.L.J. 56. See also 23 Mys.L.J. 288. 
Agreement to pay maintenance to mis- 
tress not illegal or unmoral. 12 O.L.J. 510 
=89 I.C. 573=1935 O. 536. An agreement 
by a person to pay to his past mistress a 
sum of money every month for her main- 
tenance so long as she remained eeteasted 
and unmarried, there being nothing in the. 
agreement with reference to future aaso- 
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ciation cannot be regarded as void as being 
immoral or opposed to public policy. An 
agreement to become ft mistress, wluch is 
doubtless void as being immoral should not 
be confused with an .agreement to compen- 
sate ft woman afterwords for an injury done 
to her and for the loss which she has sus- 
tained owing to an association, be it immoral 
or otherwise, with her protector. Past con- 
sideration under the Indian Law is good 
consideration and the fact that the woman 
has rendered service in the past whether 
immoral or otherwise and has suffered an 
injury of a kind and continues to suffer 
front that injury forms a perfectly good 
consideration for the contract to compen- 
sate her. 17 Pat. $08=19 Pat.L.T. 893= 
1938 Pal . 502 . Where the consideration for 
a bond was future adulterous co-habitation, 
the agreement is void under S. 23. 45 M.L.J. 
551=70 I.O. 306=1924 M. 15; 153 I.C. 333 
=1935 Oudh 71. Money lent for assisting 
the borrower to visit brothels and bring in 
prostituies cannot be legally recovered. 39 
I.C. 767. Where it is no part of the con- 
tract between the lender and the borrower 
that the mcney lent should be utilised for 
immoral purposes and the lender has no 
control over the application of the money, 
he is not prevented from recovering the 
money- 69 I.C. 939=43 M.L.J. 695=45 
M. 778. If the object of a transfer of pro- 
perty is immoral, foT example, where the 
transfer is for future co-habitation and as 
a reward for past-cohabitation, the transfer 
is void and the transferor retains the title 
in himself and would ordinarily be entitled 
to recover the property on the ground that 
the title has not passed from him. But the 
principle of equity enunciated in Ay erst v. 
Jenkins, L.R. 16 Eq. 275, would prevent the 
Court from giving aid to a person guilty of 
immoral conduct to recover the property on 
the ground of public policy. 35 Bom. L.R. 
345=1933 B. 209. 

Religious Purposes. — An agreement be- 
tween the panda and pariwal of a temple 
to participate in the offerings made hy 
pilgrims is not contrary to public policy. 70 
I.C. 324=45 A. 79=1923 A. 56; 24 I.C, 
86. Bale of a share in the offerings made 
to a shrine and to a participant therein, is 
not ’opposed to public policy. 34 IP.Ii.It. 
254=141 I.C. 427=1933 L. 223. Agree- 
ment to perform puja for obtaining success 
in litigation being intended to exercise un- 
authorized influence on Court is opposed to 
public poliev and unenforceable. 49 A. 705 
=25 A.L. j. 518=1927 A. 406. But sec 
53 Mad. 29=57 M.L.J. 154. Contract to 
propitiate deity to avert malign influence 
is valid in law. 31 N.L.R. 229=1935 N. 
119. An agreement to pay bribe to procure 
fhp adoption of a boy is one against public 
poliev, and cannot be enforced. 26 I.C, 
779=27 M.L.J. 410=1 L.W. 926. -Religi- 
ous purposes — Agreement by a Gayawal to 


pay part of his earnings from certain cere- 
monies to an Acharya— Validity of the agree- 
3 . ‘put. 1 P&t.L.J • 539=38 I.O. 116. 
Agreement between two temples restricting 
mid regulating each others 1 rights to take 
out procession is void. 24 L.W. 58=24 
A.L. .I. 801=1926 P.C. 64 (P.C.). The 
doctrine of public policy will not be ex- 
tended beyond the classes of cases already 
covered by it. and the Courts cannot invest 
now hands of public policy. The appoint- 
moni of an officer, MutwaUi or Manager or 
Superintendent, by whatever name he may 
be* called, for a term of thTee years and 
subject to dismissal on three months’ notice 
is quite withhi the competence of the Com- 
mitiec appointed under S. 7, of the Religious 
Endowments Act, 1863, and such an agree- 
ment is not opposed to public policy, merely 
on the ground that the terms of appointment 
are not in accord with the position and 
powers of mutawalli, properly so called, and 
appointed under the general Mahomedan 
law. 61 C. 80=38 O.W.hT. 214=1934 0. 
328. Suicide is not an offence in India and 
is not against public policy by reason of its 
being a crime. Hence a policy of life insu- 
rance which covers such a risk is not on that 
ground opposed to public policy. 20 Luck. 
194=1945 O.W.N. 8 =A.I.R. 1945 Oudh 

152. 

Partial Illegality.— It is settled that if 
one of the several distinct, promises is illegal 
it will not prevent the rest from being en- 
forced. 10 I.C. 465. In an illegal con- 
tract even though a part of the considera- 
tion may be legal yet if the legal part cannot 
be severed from the illegal, the whole con- 
tract is vitiated. 20 C.W.N. 760=1 Pat- 
L.J . 48=33 I.C. 711; 3 Pat.L.T. 386=67 
I.C. 49; 15 I.C. 836. Where the law has 
imposed a personal disability of an absolute 
character, as in the case of a minor or a 
person of unsound mind, every contract made 
by him is void. Where the disability is 
partial, as in the ease of a judgment-debtor 
<o whom Seh. 3, C.P. Code, applies, an 
alienation made by him is invalid; but any 
agreement to pay money recoverable from 
his person and other property, moveable or 
i.umornblc, is unaffected by the partial dis- 
ability imposed by para. 11. Such agree- 
ment is enforceable in law and is as valid 
as any other contract . The executant 
admitted in a deed that a sum of Rs. 20,000 
bad been advanced to him and he undertook 
10 repay it on demand. This covenant was 
<iuite distinct and separate from the other 
part of the agreement under which the 
debtor gave security for the payment of the 
amount due from him. The debtor was 
incompetent to mortgage the property by 
virtue of Sch. 3 para. 11, C.P. Code. 
Held, that the creditor was entitled to en- 
force his remedy under the first part of the* 
, agreement. 144 I.C. 373=1933 A.L.J. 



S. 2$] 


The Indian Contract Act (IX of 1 C 72 ). 


* 73 * 


1522=1033 A. 468. 

Hec. 23, III. ( j ). — Plaintiff, agent of a 
lady for soiling j lands and occupying a 
iiuutiary position, eniered into an agreement 
'with the defendants tlmt the lauds should be 
sold cheaply to the defendants at the then 
market price* and should not be sold to stran- 
gers even if better prices were offered by 
such strangers. The plaintiff 'was to be paid 
a eommisison of five per cent, on the sale 
price for trouble he was taking for the de- 
fendants. The sale having been completed, 
the plaintiff sued the defendants forhiscom- 
micsion. II Jd , that the consideration for I ho 
agreement or the object of Ibe agreement be- 
tween the plaintiff and the defendants was 
fraudulent and also immoral, and that con- 
tract was unenforceable. 1936 M. 541=70 
M.L.J. 724. 


AGUaEMEMT BY AGENT EXCEEDING HIS PO- 
vers.. — Where a statute prescribes no penal- 
lies an agreement in bToach of a condition 
impose d under powers given by it does not 
fall under see. 23, Contract Act and where 
a condition is imposed under statute 
purely for administrative purposes an 
agreement in violation theTeof is not 
void. Hence wheTe a Cantonment Board 
agrees to confer on a person ‘old grant' 
rights in land in the Cantonment area, there 
is nothing unlawful about it. but only a doubt 
as to whether the Board had the power to do 
so. It is really a case of an agent exceeding 
his authority and the principal not repudiat- 
ing his action. Even if there is ground for 
consi deiing whether 8. 23 is applicable on 
the view that the agent's powers were cir- 
cumscribed by law and that he acted ultra 
yin ?, the section would not he applicable be- 
cause the consideration or object of the ag- 
reement is neither forbidden by any statute 
nor iB of sncli a nature that, if permitted, it 
would defeat the provisions of any statute. 
1942 A.W.R. (C.C.) 353=1942 O.W.N. 

699 . ^ 

Miscr.LLANEors. — A withdrawal of a suit 
bv (lie landlord for r e nt against the tenant 
is a lawful consideration for a note execut- 
ed bv the tenant to the landlord. 25 I.C. 
80—12 A.L.J. 331. An adjustment of an 
attached decree by an attaching decree-hol- 
der which involves serious injury to the 
rights of original decree-holder is hit 
by 8. 23. 41 O.W.N. 880=1937 Cal. 468 

An agreement by a sub-overseer in the ser- 
vice of a Nawab contrary to the conditions 
«f his service is illegal and opposed to pub- 
lic policy. 11 I.C. 2. Agreement by agent 
exceeding his powers. 1943 Oudh 99. A 
Clause in a Eire Insurance contract limiting 
liability of a company to elaims made within 
one venr is valid and binding. 11 Rang. 475 
=149 I.C. 15=1934 Bang. 15. A clause 
in an insurance policy cutting down limita- 
tion period for bringing suit for rejection 
of clahn is enforceable. 27 C.W.N. 955=3 
1924 C. 186. If the illegality of a transac- 


tion is 1 rought to the notice of a Court, the 
Court will not assist the person invoking its 
aid, even though the defendant 1ms not plead- 
ed the illegality and does not wish to raise 
objection. 24 C.W.N. 306=53 1.0. 773 

=30 C.L.J. 241. Sec also 145 I.C. 599= 
1933 M. 187. The form of risk note exonerat- 
ing Railway Company from liability except 
for loss of complete package is not contrary 
to public policy. 40 I.C. 626=21 C.W.N. 
815. As io agreements opposed to public 
policy, sec 43 Bom.L.R. 758; (3940) 2 M. 

L. J. 353. (1941) 1 M.L.J, 807. Agreement 
to pay remuneration for Settlement of civil 
displue is valid in law. 14 I.C. 31=16 C. 
W.N. 480. A contract to pay brokerage is 
neither immoral nor opposed to public policy. 
(50 I.C. 727; 1931 P. 22. A bargain to have 
a caveat discharged is not contrary to public 
policy. 1931 C. 587=58 C. 699. Bargain- 
ing about public office is against public poli- 
cy. 3931 A.L.J. 397. Whether judgment- 
debtors’ objection to transfer of decree can 
bo enforced. Sec 18 L.W. 453=76 I.C. 
845=1924 M. 389. Contract opposed to law 
or public policy is legal according to French 
Law, but not according to law in British 
Tudin. 43 M.L.J. 59=38 L.W. 314=1923 

M. 708. ^ An agreement to pay a vakil’s clerk 
for special attention to his case is void being 
opposed to public policy. 41 M. 471=33 
M.L.J. 724=42 I.C. 911 (F.B.). An il- 
legal business may be prohibited lawfully and 
such prohibition gives no right of action. 39 
M. 781=31 I.C. 224=29 M.L.J. 280. Tran- 
saction in yarn at place where no licence is 
issued — Contract for sale of yarn at such 
place is not — Enforceability— Contravention 
of Madras Tarn Control Order. 57 L.W. 
195= (1944) 1 M.L.J. 256=3944 Mad. 387. 
Right to do scavenging work exclusively in hou- 
ses of others cannot be recognised — Contract 
of assignment for consideration not valid. 51 
L.W. 662=1940 Mad. 55S. Malia Brahmans’ 
offerings — Validity of agreement as to right 
to resile from agreement. 42 I.C. 794=20 
O.C. 265. Purchase of house by a Buddhist 
monk, the same being forbidden by Buddhist 
Law — Transaction is void and suit by monk 
for ejectment is not maintainable. 5 R. 626. 
Suit by a Mahomedan — Agreement with a 
Hindu to remunerate him for offering pra- 
yers to God Subramanya for his success in 
the suit is valid — Validity. 57 M.L.J. 154 
=53 M. 29. 

Secs. 23 and 27. — The plaintiff and the 
defendant, who were both owners of motor 
buses made tenders to the postal authorities, 
to secure the license for carrying mails, en* 
loved into an agreement by which the plain- 
tiff was to withdraw from the trader, and 
tile defendant who wished to secure the li- 
cense himself was to secure it and to pay the 
plaintiff a sum of Bs. 15 per month fbr a 
certain period and Bs. 20 in a certain con- 
tingency; the defendant secured the license, 
the plaintiff having withdrawn his tender under 
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Void Agreements . 


w Agreements void, if con- 
siderations and objects unlaw- 
ful in part. 


24. If any part of a single consideration for one 
or more objects, or any one or any part of any one of 
several considerations for a single object, is unlawful, 
the agreement is void. 


the agreement, but failed to pay the amounts 
agreed upon to the plaintiff. The plaintiff 
therefore sued, to enforce the agreements but 
the defendant pleaded that it was opposed 
to public policy and was also in restraint of 
trade. HcM t that the agreement was not op- 
posed to public policy, that it was impos- 
sible to treat the obtaining of the license 
from the Government as in the nature of a 
trade or calling and that the agreement was 
not invalid either under S. 23 or under S. 27. 
59 L.W. 136=1946 M.W.N. 119=(1946) 

Z M.L.J. 187. 

Sec. 24: Distinct covenants^— Sevebabi- 
ulty op. — If a contract contains distinct 
covenants some of which are legal and others 
illegal, the Court can enforce the legal ones; 
but if the covenants are not severable the 
whole contract is void for illegality j also if 
there is one promise made upon several consi- 
derations some of which are legal and others 
illegal. Again if several distinct promises 
are made for one and the same lawful consi- 
deration, and one or more of them be such as 
the law will not enforce that will not of it- 
self prevent the rest from being enforced. 
The test will be whether a distinct conside- 
ration which is wholly lawful can be found 
for the promise called in question. 144 I. 
C. 373=1933 A.L.J. 1522=1933 A. 468. 
See oho 57 B. 278=143 I.C. 331=35 Bom. 

L .R. 163=1933 B. 132; 167 I.C. 707= 

1937 B. 47. If there is one entire conside- 
ration for two several contracts and one of 
these contracts is for the performance of an 
illegal act the whole is void. Thus where 
one sum is to be paid for the doing of a legal 
and an illegal act, the whole contract is void. 
And if a contract or promise be founded up- 
on a legal and an illegal consideration and 
the illegal consideration cannot be separated 
from the legal consideration and rejected, the 
illegality of part vitiates the whole. 1939 
Bang.L.B. 711=1940 Bang. 45. S. 24 does 
not apply to transfers under TJE\ Act. See 
158 I.C. 267=1935 O.W.N. 1045=1935 0. 
501. Section has no application to promises 
which are offered in the alternative. In such 
& case the rule applicable is contained in S. 58. 
1931 A. 589 (2)=1931 A.L.J. 295. S. 24 
his not been made appicable to transfers of 
immovable property and the language of S. 
15, Tenancy Act, does not justify the infer- 
ence that a relinquishment under S. 15 is 
forbidden by law. 1934 A.L.J. 1193= 
1934 A. 346. Where a usufructuary mort- 
gage of an occupancy holding is void, a per- 
sonal covenant to that effect is also void and 
unenforceable. 20 A.L.J. 318=44 A. 486= 
67 I.C. 792. But See 27 A.L.J. 479=116 
I.C. 17, contra. See also 13 O.L.J. 449= 


1926 Oudh 270; 5 Bur.L.J. 86=1926 R. 186. 
Where the deeds are mortgages of occupancy 
land which is forbidden by the Tenancy Act 
they come under S. 23 as agreements where 
the consideration or object was forbidden by 
law. The deeds cannot be enforced in any 
manner, even as simple money bonds and 
therefore the plaintiff cannot sue for the pro- 
mises of payment of principal and interest in 
the bond, nor can he rely on the covenant in 
the bonds that if possesison is not given, 
then the plaintiff should receive back the mo- 
ney. But the plaintiff has a right under S. 
65 to the return of any money which he has 
been able to prove that he has advanced to 
the defendant under these void bonds. 1935 
A.L.J. 339=1935 A. 256. See also 39 Bom. 
L.R. 1124. Where the mortgage considera- 
tion constitutes an independent transaction of 
loan, the mortgagee would be entitled to the 
return of the money. 3 O.W.N. 217=93 I. 
C. 310=1926 0. 270. For a case where it 
was held that the entire agreement was invalid 
and that it was not permissible for the 
Court to split the consideration, see 34 Bom. 
L.R. 404. Section does not apply to an 
out-and-out transfer. 85 I.C. 459=1925 A. 
474. S. 24 does not apply to a case where 
the palintiff is seeking to enforce an equity 
in respect of a perfectly valid security. 39 
A. 539=39 I.C. 785=15 A.L.J. 544. S. 
24 has not been made applicable to transfer 
of immovable property. There is therefore 
no justification for stating broadly that even 
if the transfer of several items of properties 
can be split up and separated, the whole tran- 
saction is void because one part of it may be 
vitiated. Of course where the object of the 
consideration of the trassfer is unlawful, as 
/that word is defined in S. 23, the transfer 
is not eective. 1930 A.L.J. 45=122 I.O. 
872=1930 A. 1 (F.B.). Contract may be 
invalidated either by the illegality of the ob- 
ject of tbe consideration itself or by the In- 
capacity of the promisor to enter into such 
contract. In cases of inherent illegality, it is 
sometimes impossible to say whether the legal 
or the illegal portion of the consideration af- 
fected the mind of the promisor most. But in 
cases of contract only partly beyond the com- 
petence of the promisor, there is no good 
ground why the promisee who has paid 
good consideration should not be allowed 
to enforce that part of the promise which 
the promisor was competent to make. 1930 
A.L.J, 45=52 A. 338=1930 A. 1 (F.B.). 
For a case where the legal part of an ag- 
reement was upheld, see 15 B.L.R. App. 
5; 1931 N. 6; 33 Bom. L.R. 260. See 
1933 L. 291, In a contract where one of 
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Illustration . 

promises to superintend, on behalf of a legal manufacture of indigo, and an illegal traffic 
m other articles, B promises t 0 pay to A a salary of io,ooo rupees a year. The agreement is void, 
the object of A* s promise and the consideration for B’s promise being in part unlawful. 

rationed!* unl^-it^fn a 5- An agreement made without consideration 


writing and 


IS 


35 - , 

\*nH U*lWs- 


Several considerations is unlawful the whole 
agreement is void. 20 O.C. 155=39 I.G. 
540=r4 O.L.J. 380; 18 1.0. 9; 35 A. 558 
=21 1.0. 878=11 A.L.J. 854; 39 A. 539 
=39 I.C. 785=15 A.L.J. 544 ; 86 X.O. 515 
=1025 N. 302; 47 A. 780=23 A.L.J. 521 
=1925 A. 543. "Where there was one single 
consideration for two objects, namely, the 
lease of the right of a Municipality to col- 
lect tolls and taxes, and the part that, was 
legal, that is, the one relating to the collec- 
tion of tolls could not be severed from the 
illegal, held, that the whole contract was 
void. 35 Bom. L. It. 1G3=1933 B. 132. 
"Where a woman agrees to serve both as a 
house-keeper as also hv living in adult ery, 
suit cannot be maintained even for services 
rendered as liouse-koener . 27 A. 266. Pro- 

note by two persons — One executant forging 
signature of the other — Plaintiff consenting — 
No inlention to cheat — Plaintiff can suc- 
ceed against real executant. 21 L.W. 532 
t=87 I.C. 48=1925 M. 929. If the vari- 
ous promises of the two parties are quite 
interdependent the fact that one large part 
of the contract is void must vitiate the whole. 
70 I.C. SSI. See aUo 145 I.C. 163=1933 
L. 291. Contracts in violation of the per- 
sonal laws of parties (as) the Hindu of 
Mnhammodan laws are also void. 28 M. 
413. Covenant opposed to law is illegal. 
1924 A. 80=45 A. 621=21 A.L.J. 480. 

Sec. 25. — To bring a case within this 
section il it necessary to show that there 
was an express promise to pay. A mere 
acknowledgment of liability even if it im- 
plies a promise would not be sufficient for 
purposes of the section. 131 I.C. 867=1931 
A. 375: 1932 A. 279; 1930 A.L.J. 552 
1=1930 A. 467; 141 I.C. 617; 1932 M. 
219; 1933 A. 175=144 I.C. 1005=1933 A. 
L.J. 170; 12 Mys.L.J. 504; 18 L. 234; 
11935 A.M.L.J. 14; 159 I.C. 447=1935 N. 
221; 178 I.C. 259=1938 Lah. 264; *er 
also 38 P.L.B. 85 (Son signing acknow-* 
lednmout for father's debt, is good conside- 
ration). The word “debt” in sec. 25 is used 
in 5+s ordinary meaning of a sum payable 
in reject of a loan recoverable bv action. 
40 M. 31=32 M.L.J. 422=39 I.C. 220 (F. 
lO ; 13 L. 448. Acknowledgment can form 
basis of suit. 1925 N. 9. An unconditional 
acknowledgment imports a promise to pay 
and cnai form ihe basis of a suit but an ack- 
nowledgment of time-barred debts which 
docs not contain distinct promise to pay 
does not fulfil the requirements of sec. 25 
(31 of the Contract Act and a suit is not 
maintainable thereon. 141 I.C. 617=1933 
L. 200: 141 I.C. 425=1933 L. 47. See 
also 1934 L. 835. Mere implied promise 
to pay is not sufficient for the purposes of 
sec. 25. More than three years from the 
last item of account the balance was struck 


and signed by the debtor. The entry how- 
ever contained no words which eould 
amount to a promise to pay. On a suit being 
brought on the basis of such entry, held, 
that the e»!r p did not fulfil the require* 
mriits of sec. £5. ITS I.C. 446=1938 Lah. 
155. See also 40 Bom.L.B. 1010=1938 
Bom. 460. A promise to pay the amount 
which might be found duo by the arbitra- 
tor on taking the accounts is not a promise 
i*?!v a within sec. 25 of the Act. 

IP25 N. 9. An account stated in lie form 
of an acknowledgment of a debt amounts to 
a promise and implies the existence of a 
debt, but it. may be rebutted by showing 
that there is no debt at all. But in the case 
of a “real account stated”, with entries on 
bol h sides in which the parties agree that the 
r.ems on one side may be set-off against 
Jinse on ihe oilier side, and that the balance 
only should be paid, there is a promise for 
good consideration to pay the balance aris- 
jiuy from the fact that items on the smaller 
side are sei-off against those on the larger 
side and decreed to be paid in that way. 
38 C.W.X. 813=1934 P.C. 144=67 ML.J. 
103 (P.C.). An agreement in respect of a 
barred debt valid under set*. 25 although 
the promisor did nor at the time of the ag- 
reement know that it was barred. 25 I.O. 
36. See also 53 A. 963=1932 A.L.J. 77. 
Adequacy of consideration is not a matter 
to bp taken into consideration in deciding 
whether an agreement is valid. 45 A. 590 
=21 A.L.J. 446=1923 A. 590. An agree- 
ment 1 o take less than what is really due 
and also to give time for payment is not 
valid unless supported by consideration. 6 
B. 191. The forbearance to enforce in a 
Court of law a claim bona fide believed to 
exist and to be enforceable, would be a good 
consideration for a contract. 44 A. 422=; 
20 A.L.J. 285=1922 A. 260; 26 N.L.B. 
329- US I.C. 646=1922 L. 689. Promise 
to defend a suit would be a good conside- 
ration. 99 I.C. 752. Simply acknowledging 
indebtedness without any promise to pay is 
not an agreement under sec. 25. 17 I.C. 
722=14 Bom.L.B. 1020. But see 1929 L- 
59. There is a difference between acknow- 
ledgment sufficient for Limitation Act, sec- 19 
and Contract Aet, sec.. 25. In order to create 
a new contract as required by the latter the 
promise to pav must be expressed. 6 Pat. 
L.J. 121=69 *I.C. 514=2 Pat.L.T. 303 . 
See also 124 I.C. 243=1930 N. 236; 1930 
P. 604; 10 Pat.L.T. 169; 1929 L. 541; 132 
I.C. 420=1032 A. 38. As to difference be- 
tween English and Indian Law, see 10 Pat. 
L.T. 169. A letter constituting an acknow- 
ledgment, of liability cannot amount to a 
new contract within the meaning of sec. 25 
(3) of the Contract Act unless it contains 
any definite promise to pay. 7 O.W.N. 420 
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(1) it is expressed in writing and registered under the law for the time 
being in force for the registration of ^documents], and is made on account of natural 
love and affection between parties standing in a near relation to each other, or 
unless 

(2) it is a promise to compensate, wholly or in 
or is a promise to compcn- part, a person who has already voluntarily done 
sate for something done, something for the promisor, or something which the 

promisor was legally compellable to do, or unless 
oris a promise to pay a debt ( 3 ) ^ is a promise, made in writing and signed 

barred by limitation law. by the person to be charged therewith, or by his agent, 

generally or specially authorized in that behalf, to pay 
wholly or in part a debt of which the creditor might have enforced payment but 
for the law for the limitation of suits. 


LEG. REP. 

1 This word was substituted for the word 
■“assurance” by sec. 2 and Sell. II of Aet 
XII of 1891. 


*=1930 O. 287. See also 1935 L. 984. 
Pleader if authorised to admit liability 
under the section. 21 A.L.J. 713=75 I.C. 
309=1924 A. 12. Agreement by a creditor 
with co-debtor not to sue him if he helps in 
realisation is not valid. 57 I.C. 844. In 
the absence of a contract by the promisee 
for rendering future services a promise to 
pay for services is without consideration 
and therefore void. 46 I.C. 282=23 C.W. 
K. 639. The promise of the vendee to defend 
a suit to be brought by a collateral of the 
vendors constitutes a legal consideration for 
the contract of sale. 2 L.L.J. 306. The 
withdrawal of proceedings under sec. 523 of 
Act XIV of 1882 is a sufficient, considera- 
tion for a compromise by the parties. 20 I. 
C. 817=20 P.R. 3914. A contract entered 
into by heirs of deceased to settle disputes 
and doubtful rights is valid and binds the 
minor members as adult, members acted ns 
de facto guardians for their benefit. 20 P. 
R. 1913=19 I.C. 411=185 P.L.R. 3913; 
21 I.C. 768. Forbearance to litigate a legal 
claim is good consideration. 22 O.C. 163= 
6 O.L.J. 404=53 I.C. 104. Promissory 
note for barred debts is valid. 41 M.L.J. 
567=45 M. 345=66 I.C. 355. A promise 
to pay something which the promisor is 
already under an obligation to pay is promise 
without consideration and cannot be 
enforced. Any separate promise made to 
pay the amount at any particular place 
must be supported by a consideration. 9 L. 
B.R. 75=39 I.C. 132. A composition with 
the debtor on the assurance of the joint 
debtor for pavment of tlie balance amount 
is unenforceable. 15 I.C. 363=5 Bur.L.T. 
81. What is natural love and affection to 
support a promise, see 4 C.W.N. 488; near- 
ness of relation does not necessarily mean 
that. 4 C.W.N. 488. An agreement to pay 
maintenance to a wife entered into after 
the marriage is not supported by any con- 
sideration the marriage not being affected 
thereby. 11 I.C. 833=245 P.L.B. 1911. 
Province to contribute money to charity out 
*£ own pocket not enforceable. 18 
PfctdUT.fcgfcxl 987 Pat. 358, 


Sac. 25, cl. (1): “Parties standing in 
near relation” must not be narrowed down 
to mean only near relatives. Wife's parents 
of a Mahommedan would come under the 
expression. 100 T.O. 350=4 O.W.N. 195= 
3927 0. 146. Where a person settles an 
annuity upon his alleged wife the settlement 
cannot be construed to be a contract ^ for 
consideration of love and affection, but is a 
gift pure and simple, and no considera- 
tion is necessary. 36 C.W.IsT. 392=1932 P. 

G. 34=62 M.L.J. 292 (P.C.) . Th e words 
‘near relation' used in sec. 25, Contract Act 
cannot be construed as the same thing as ‘a 
near relative'. The words ‘near relation' 
must be taken in their ordinary and natu- 
ral sense and it would be a question of fact 
to be decided in each case as to whether a 
particular relationship would satisfy _ the 
statute or not. The law does not insist 
either on the relationship being a blood re- 
lationship or the relationship of love and 
affection being mentioned in the document 
in question. 1943 A.L.W. 78. Where an 
agreement not supported by consideration 
but in writing registered provided for pay- 
ment, of Rs. 100 every year as maintenance 
to the palintiff who was the defendant's 
father-in-law’s divided brother’s wife, as it 
was impossible for her to maintain herself 
decently otherwise, and she sought to en- 
force the same: HcW, that the parties 
could not be said to stand in a near relation 
to each other within the meaning of sec. 25 
(11, and the agreement could not therefore 
be enforced. 56 L.W. 311=1943 M.W.N. 
<‘h-=A.T.R. 1943 Mad. 591=(3943) 1 M. 
L.-T. 422. 

Benajii Transaction. — Purchaser under 
a sham transaction gets no interest in the 
property. 1928 M. 541=111 I.C. 690. 

Cl. (2). — An agreement by a person of 
full age to compensate a promisee for some- 
thing voluntarily done for the promisor at 
the time when the promisor was a minor, 
falls within sec. 25 cl. (21 and is enforce- 
able. But no interest can be recovered up- 
on such an agreement. 2 L. 263=64 I.C. 
121; 54 I.C. 436=20 P.L.B. 1920; 31 P. 
R, 1911=11 I.C. 321. 

Cl. (3),— Sec. 25 of the Contract Act only 
applies to contracts which a ta wholly with- 
out consideration and not to contracts which 

mftV bo ■Cat* ^ — -a: — -r “ 
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In any of these cases, such an agreement is a contract. 

Explanation 1. — Nothing in this section shall affect the validity, as between 
the donor and donee, of any gift actually made. 

Explanation 2. — An agreement to which the consent of the promisor is freely 
given is not void merely because the consideration is inadequate ; but the in- 
adequacy of the consideration may be taken into account by the Court in deter- 
mining the question whether the consent of the promisor was freely given. 

Illustrations . 

(a) A promises, for no consideration, to give to B Rs. i,ooo. This is a void agreement. 

( b ) A, for natural love and affection, promises to give his son, B, Rs. 1,000 . A puts his 
promise to B into writing and registers it. This is a contract. 

(c) A finds B’s purse and gives it to him. B promises to give A Rs. 50 . This is a contract. 

(d) A supports B*s infant son. B promises to pay ^’5 expenses in so doing., This is a contract. 

(e) A owes B Rs. 1 , 000 , but the debt is barred by the Limitation Act. s A igns a written promise 
to pay B Rs. 500 on account of the debt. This is a contract. 

(/) A agrees to sell a horse worth Rs. 1,000 for Rs. 10 . A's consent to the agreement was 
freely given. The agreement is a contract notwithstanding the inadequacy of the consideration. 

( 5 ) A agrees to sell a horse worth Rs. 1,000 for Rs. 10 . A denies that his consent to the 
agreement was freely given. 

The inadequacy of the consideration is a fact which the Court should take into account in 
considering whether or not A's consent was freely given 


deed under Expin. (2) of see. 25, inadc- 
of consideration is not relevant un- 
ices it n Hocus the question of free consent 
to contract. It is true that under sec. 25 
(3), Contract Act an agreement to pay a 
fime-harred debt is regarded as one without 
^consideration but this sub-section only np- 
pbVs when a wholly gratuitous promise is 
to pay a thne-barred debt and not to 
tlu-^e cases when a promise to pay a time- 
bnrred debt is made for some con- 
sideration though the consideration might 
be inadequate. When a new contract 
is made for a fresh consideration supersed- 
ing the previous contract which had become 
barred by time but including it as a part 
consideration in the- new contract, an action 
could be founded upon the new contract and 
it con be enforced in its terms without rais- 
ing any question about the acknowledgment 
•of a time-barred debt. Au express promise 
to pay is not necessary in the case of an ag- 
reement to pay a time-barred debt and an 
implied promise would satisfy the require- 
ments of sec. 25 (31. An express promise to 
per interest on the debt acknowledged 
would reasonably include a promise for pay- 
ment of principal also. 1042 A.W.R. (H. 
C.1 382=1942 A.L.J. 656=I.L.R. (T94S1 
All. 171= (1943') All. 63. Though a barred 
debt may not be recoverable in a Court of 
law, vet, if by a fresh contract that debt is 
promised to be paid, then it would be a good 
considers .ion, and the contract, would be 
valid under sec. 25 (31 of the Contract Act- 
It is not necessary for the creditor in order 
to get, the benefit of sec. 26 (3), to show that 
the debto" knew when he promised + o pay 
that the debt for the payment, of which he 
was making a promise had become time- 
barred; nor is it necessary that the promise 
or contract itself must show that it was made 
for a past debt- There is nothing in the 
wording of sec. 25 (3) to this effect, although 
of course, the promise made in writing must 
be to pay a debt for which the creditor might 
have enforced payment but for the law of 
limitation. Sec. 25 (3) does not require 


that in the writing itself the consideration 
should bp described ns past debt, when in 
fact if was such past debt and known io the 
debtor as such. The conditions necessary to 
mar** il a promise within sec. 25 (31 are that 
it should be in writing; l>e signed by the 
person io be charged therewith; and be a 
promise to pay wholly or in part a debt, of 
which ihe creditor might have enfort- <d pay- 
ment but, for the law for the limitation of 
suits. Tile writing itself need not purport 
to pay such a debt, if in fact the writing 
was passed for the payment of such debt.. 
45 Bom.L.R. 837=A.I.R. 1943 Bom. 447. 
UnlePS a promise to pay is in writing it can- 
not fall within the purview of sec. 25 (3). 
The implied promise to pay which is con- 
Irdvod in nil acknowledgments does not at- 
trnci ihe provisions of sec. 25 (3) because 
the promise to pay is not in wriling. Con- 
Betp'eufty, the words w after ;aking old ac- 
counts into consideration there remains to 
be paid a balance of Rs. 3,290 ’ 9 in. an ack- 
nowledgment do not amount to a promise to 
pay within the meaning of sec. 25 (3). IX. 
R. (1941) Nag. 14*1=1941 Nag. 100 . See 
ciVo 3937 Lah. 865. In order to keep alive 
a time-barred debt, the promise to pay must 
be eir>res 8 ed in- unequivocal terms. ! 939 
Lah. 406. When a promise to pay falls 
under sec. 25 (3) it constitutes a valid ag- 
reement, for the purpo.o of suing, whcJher 
there Is a fresh consideration for the pro- 
mise or not, and it Is immaterial whether 
the debts covered thereby are within limi- 
tation or not. 40 P.L.R. 689=1938 Lah. 
757. See also 1940 N.L.J. 607; 1939 A.M. 

L. «T. 147. See. 25 (3) requires that the per- 
son reviewing time-barred debt must he 
r ither the person himself or his agent gene- 
rally or specially authorised in that behalf* 
A de facto guardian of a minor is not gone- 
rally or specially authorised to renew a thne- 
barred debt and has therefore no power to 
renew a time-barred debt. 41 Bom.Ii.B. 
896=1939 Bom. 464. See oJso (1940) 1 

M. L.J. 682. See* 25 (fi) makes a debt xe- 
coverabel only when a certain form of aek- 
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nowledgement is. made as regards a time- 
expired debt. It does not allow the institu- 
tion of a subsequent suit, where a debt was 
held irrecoverable in an earlier suit owing 
to the minority of the debtor. 1940 A.M.L. 
J. 72. See also 1937 O.W.N. 1034. Sec. 
25 (3) applies only to a case in which there 
is an express promise to pay and has 110 
application to a case where an implied pro- 
mise is inferred from a mere acknowledg- 
ment. 1931 A.L.J. 56; 1932 A.L.J. 279. 
In order to comply with the terms of sec. 
25 (3) there must be an express promise 
to pay a time-barred debt. If there are 
two debts, one barred and the other not, 
the promise 1o pay the laiter cannot be in- 
terpreted as a promise to pay the former. 
Nor can a promise to pay an imaginary 
debt- be interpreted as a promise to pay a 
barred debt. Where in lien of the time- 
barred renal innoes of monel' n mortgage is 
executed, si promise in writing in the mort- 
gage-deed to repay the consideration money 
cannot be said to be a compliance with sec. 
25 (31, when there was in fact no considera- 
tion for the mortgage and the transaction 
is found to be benami. 1941 Onl. 419. The 
meTn mention of a debt in the schedule of 
creditors cannot amount to anything more 
than a mere acknowledgment. It cannot be 
held to contain in itself a promise to pav. 
18 Lab. 562 ~39 P.L.R. 678=1937 Lah. 
382. Sip ate* 1938 Bom. 460=40 Bom.L. 
B. 1010; 171 T.C. 96; 51 L.W. 520=1940 
Mad. 678=nP4in 1 M.L.J. 082. But s C e 

1939 A.M.L..T. 137. The promise referred 
to in see. 25 (31 must he an express one 
and cannot be held to be sufficient if the 
intention to pay is unexpressed and has to 
be gathered from a number of circumstan- 
ces. There must be a distinct promise to 
pay'. 51 L.W. 520=1940 Mad. 678=3 
(19401 1 M.ti.tT. 682. But Sec 1939 A.M. 
L. J. 137: 1939 Bah. 486. Where the debtor 
proposes in a letter to pay a time-barred 
debt by monthly instalments and remits 
some of the instahnents as proposed, the ac- 
ceptance of the instalments by the creditor 
constitutes acceptance of the proposal by 
conduct so as to convert the proposal into a 
promise within the meaning of sec. 25 (3). 

1940 Rang.L.R. 377=1940 Bang. 159. 
Sec. 25 (SO of the Contract Act is based on 
an agreement, hut when there is no agree- 
ment, the section will not apply. Hence an 
offer by the debtor before the Debt Conci- 
liation Board, undertaking to pay a credi- 
tor seven annas in the mpee of the debt due 
to him, which the creditor does not accept, 
cannot be utilised to found a claim based 
on sec. 25 (S'). 1945 M.W.N. 713=5S It. 
W. 618= (*194. IP 2 M.L..T. 405. Where a 
newly admitted partner along with the exist- 
ing partner* acknowledges that on a parti- 
cular day a parjieulnr amount is due from 
the^ nrirr worship to their creditor, there is 
Auifii'icui consideration for the newly admit- 
ted partner’s undertaking to pay the acknow- 
ledged debt. The acknowledgment thus 
creates a new com met ns the admitted part- 

,ner obtains the promise of a partnership as 


the condition of his liability. 48 C.W.N. 
36=A.I.R. 1943 P.C. 147= (1943) 2 M.L. 
,T V 417 (P.C.). Where a claim is barred by 
statute nothing short of an express promise 
can provide a fresh period of limitation. 
161 l.C. 703=1936 L. 164. But for a pro- 
mise lo pay a timo-barred debt to be a good 
consideration, it is not necessary that the 
<lel»<or mus{ expressly state that he was re- 
newing a barred debt. 1936 L. 1016. See 
also 1937 Lull. 642. It is not necessary that 
.••is agreement to pay a. debt, barred by the 
law of limitation should refer in terms to 
the barred debt. 1938 Bang.L.R. 6=1938 
Bang. 134. Unless a promise to pay is in 
wrh ing it cannot fall within the purview of 
25 (3). 174 l.C. 374=1938 Nag. 180. 
S,r also 18 Lah. 562=1937 Lah. 382; 1941 
Nag. 100. Wherever there is a balance 
si ruck and interest- has been fixed or agreed 
to be paid, the words have always been con- 
strued to mean a promise to pay within the 
meaning of sec. 25 (3). I.L.R. 1938 Bah. 
193=1938 Lah. 234 (F.B.) . But see 1938 
Bom. 460=40 Bom.L.R. 1010. Where a 
balance is struck in the account book of a 
creditor and is followed by the words cc bag% 
.Yiur irtic' 9 signed by the debtor, the docu- 
ment is an 1 1 agreement ? 9 and not a mere 
“acknowledgement”, as it contains a promise 
to par. 41 P.L.R. 194=1939 Lah. 486. 
But sec 40 Bom. L. B. 4; (1940) i m.L.J. 
682. Src. 25, cl. (3) should bo liberally con- 
strued. 129 l.C. 545=1931 A. 154. Con- 
si ruction of cl. (3). 57 C. 394=33 O.W.N. 
955=1929 C. 444; 112 l.C. 740. Scope of 
cl. <3). Srr 27 A.L.J. 901=119 l.C. 109= 
1929 A. 586. An express promise to pay a 
portion of a debt is not sufficient and can- 
not provide a good cause of action in re- 
gard to the portion for which there is no ex- 
press promise. If a person promises to pay 
a portion of a barred debt he can only be 
sued for that portion and not for the whole 
debt. 51 L.W. 520=1940 Mad. 678=* 
(1940) 1 M.L.J. 682. The words “by the 
person to be charged therewith 99 in sec. 25 
(3) me wide enough to cover the case of a 
person who agrees to become liable for the 
pavuient of a debt due by another and need: 
not be limited to the person who was indebt- 
ed from the beginning. 51 L.W. 520= 
1940 Mad. 678= (1941) 1 M.L.J. 682. See 
« also 40 Bom.L.R. 896. Sec. 25 (3) of the 
Contract Act requires that in the case of a 
time -barred debt there should be a promise 
in writing to pay the barred debt- An ack- 
nowledgment of the debt in a sale-deed is 
not sufficient for that purpose. 1930 L. 985. 
A contract entered into by a minor, being- 
null and void, its subsequent ratification by 
the minor on attaining the age of majority 
cannot form a valid contract on which a 
suit can he maintained. The consideration 
which passed under the earlier contract can- 
not ho imported into the contract into which 
minor entered on attaining majority. 
See. 25 has no application to the contract 
rf this kind. 177 T.C. 388=1938 Lah. 159. 
Sr* al*o 1937 O.W.N. 341=1937 Oudh 300; 
Where the debtor writes to the creditor aekr 


S. 25J 


The Indian Contract Act (IX of 1872 ■. 


*737 


iiowledginj; his Kability to pay a debt whieh 
is . time-barred but the letter does not con- 
tain promise to pay the writing cannot form 
the basis of a suit, as it does not amount to 
a new contract. 324 I.C. 245=1930 N. 236. 
An acknowledgment even when it is not 
made to any creditor may if unconditional 
amount to a promise It is however highly 
necessary to examine the circumstances of 
each case to see whether there is anything in 
conflict with such an inference. Where the 
debtor makes an arrangement for the pay- 
ment of a debt by somebody else it cannot 
be held that the debtor promised to pay the 
debt himself and a fresh contract, cannot bo 
inferred. 1932 M.W.N. 52=1932 M. 219. 
“Limitation” in sec. 25. cl. (3) means limi- 
tation of time as prescribed bv the law of 
limitation. 129 I.C. 545=3932 A. 154. A 
judgment-debt comes under the meaning of 
sec. 25 (S'). 50 C. 974=28 O.W.N. 322= 
79 I.C. 489. See also 4 C. 500; 3 A. 763 ; 
26 A. 363; 14 B. 300. A promise in writ- 
ing to pay a barred debt is valid even if 
the promisor is not aware that the debt is 
barred. 20 I.C. 809=38 C.L.J. 269; 21 
I.C. 254=18 C.L.J. 329; 49 A. 496=25 A. 
L.J. 405=1927 A. G77. But where an ack- 
nowledgment is proved to hove been made 
by inadvertence or mistake, it cannot be 
treated as implying a promise to pay even 
though it may be ostensibly unconditional. 
1933 A.L.J. 170=1933 A. ' 175=144 I.C. 
175. An unconditional acknowledgement im- 
ports a promise to pay and can form the 
basis of a suit but an acknowledgment of 
time-barred debts which does not, contain 
distinct promise to pav does not fulfil the 
requirements of sec. 25 (3) of the Contract 
Act. and a suit is not maintainable thereon. 
•341 I.C. 617=1933 L. 209. See also 34 P. 
L/Et. 252. Oral promise not sufficient. 86 
I.C. 942=1925 M. 1347. Where the debtor 
promised to pay by a share of the profits 
of a business, 7 ield, that the plaintiff could 
not recover in any other way. 14 I.C. 133 
=16 C.W.N. 636. The promise may be ab- 
solute or conditional . The whole of the pro- 
mise whether free or clogged with a condi- 
tion gives the cause of action. 16 C-W-X. 
636. The new promise is the measure of 
the creditor’s right. 14 I.C. 133=16 C.W. 
X. 636. See also 38 C.WJST. 253=1934 C. 
178, infra. A promissory note executed in 
renewal of a former note which is barred 
by limitation is a promise in writing to 
pay a debt of which the creditor might 
have enforced payment but for the law of 
limitation within the meaning of sec. 25 
(3) of Contract Act. The maker's know- 
ledge or want of knowledge that the claim 
under the prior note has become barred has 
nothing to do with the matter and does not 
affect his liability, under the fresh note. To 
make the knowledge of the promisor a con- 
dition of his liability under sec. 25 (3) would 
be to read into the words of the statute some- 
thing which is not there. 40 C.W.T7. 130. 
See also 167 I.C. 919=1937 O.W.N. 341; 
1935 A.L.J. 1256. Where the defendants 
executed a hand-note in satisfaction of a 


decretal debt due from their father which 
was at that time barred, held, that the note 
contained a distinct promise to pay the 
amount in writing and signed by the defen- 
dants as contemplated by sec. 25 (3) of the 
Act; but that they were not personally lia- 
ble because under the law, their liability 
was limited to the assets which had come to 
thfir hands and a promise 1o pay the debt 
personally would be without consideration. 
(53 1. 983, Bel. on.) 148 I.C. 1305=58 C. 
W.N. 253=1934 C. 178. A suit lies on a 
written promise to pay a barred debt under 
W. 25 (3). 73 I.C. 652=1923 L. 481; 14 
I.C. 133=16 C.W.N. 630 ; 20 I.C. 839=18 
C.L.J. 269 ; 66 P.R. 3917=41 I.C. 915; 37 
C.W.A\ 326=1933 C. 658. 

Joint Hindu Family and Minors. — D ebt 
by manager — Promissory note by junior 
members, validity of. 41 M.L.J. 567=65 
I.C. 155=45 M. 345. See aUo 6 Pat.L.J. 
321=2 Pat.L.T. 203. A pro-note passed 
by a Hindu father or grandfather for a 
time-barred debt is enforceable against him 
and nfirr bis death against his sons or 
grandsons. 34 Bom.L.B. 1005. A promise 
to pay a barred debt by a manager of a 
'Hindu family who is not the father of a 
junior member of a joint Hindu family, is 
not binding on such junior member. The ques- 
tion lies within the region of flip Hindu Law 
and not of the Contract Act. Pec. 25 (31, 
Contract. Act, does nof apply to such a case. 
1937 TCiig. 327. TVliere the petitioner en- 
ters into a money bond not to raise peTSon- 
:rl loan but only <o pay off liis deceased 
father's time-barred debts, a decree on the 
bond can h? passed only against, the estate 
of the deceased in his bands, but no person- 
al decree can bp passed against the petition- 
er. 177 I.C. 388=1938 Lab. 159. Sec. 25 
(3 k ap'die* to the case of a minor executing 
a promise in writing to r»nv a debt of his 
guardian. Go I.C. 71G=1922 X. 250. But 
see 1933 P^sb. 323 (Minrr on a gaining ma- 
jority is not legally capable of ratifying 
contracts entered into by him during bis 
minority!. Guardian of minor cannot make 
a valid promise to pav time-barred debt, 
1928 C. 850=115 I.C. 263. A barred debt 
is a good consideration for a sale. 21 I.C- 
69. In order that a valid contract may be 
constituted under see. 25 (3), it is necessary 
that the statement should be in writing and 
should be signed by the person charge# 
therewith or by the agent, generally or spe- 
cial^ authorized. 21 A.L.J. 713=75 I.C. 
309=1924 A. 12; 61 P.R. 1893. Mortgage 
of partnership property by one ^ partner*— 
Binding character of mortgage disputed by 
the other partner — Compromise — Subsequ- 
ent declaration of invalidity of mortgage a* 
regards the disputing mortgagor's share — 
Effect of. 19 C.W.N. 193=28 M.L.J. 448 
=26 I.C. 924 (B.C.). A mortgage was exe- 
cuted by a person after attaining majority 
and part .of the consideration for the mort- 
gage was the payment by the mortgagee to 
a creditor of the mortgagor, who had ad- 
vanced money during thp mortgagor's in- 
fancy. In a suit by the son of the mortga- 
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Agreement in restraint of 26. Every agreement in restraint of the marriage 

marriage void. of any person, other than a minor, is void. 

27. Every agreement by which any one is res- 
Agreement in restraint of trained from exercising a lawful profession, trade or 
trade void. business is to that extent void. 


gor fhallpnging the mortgage, held , that 
payment by the mortgagee to the creditor 
was a valid consideration. [49 A. 137 and 
1928 A. 440 (F.B. ), Dist.] 147 I. C. 234= 
1933 A.L.J. 1399=1933 A. 659. Bond of 
Hindu son to pay father's lime-barred debt 
— To whnt extent valid. See 51 A. 983. 

Sec. 26. — An agreement to pay a woman 
certain annual allowance only c ‘ until * ' death 
or re-marriage or “during widowhood" is 
not illegal. 16 X.C. 13=10 A.L.J. 185. 
Though sec. 26 is general in its terms it is 
•doubtful whether partial or indirect res- 
traint on marriage is within its scope. A 
provision in a compromise between two 
widows- whereby either of them would be 
divested of her share in her husband's pro- 
perty on her re-marrying is not void. 1942 
A.L.J. 446=A.I.B 1942 All. 851. A knbin- 
namah by which a Mahomednn husband 
authorizes his wife to divorce herself from 
him in the event of his marrying a second 
wife, is not void under sec. 26. A Maho- 
meden husband may delegate to his wife 
power to divorce on certain conditions. 31 
I.O. 562=19 O.W.N. 1226. A custom to 
pay a bride price while marrying a major 
girl is immoral and in restraint of marriage 
and is therefore unenforceable. 58 I.C. 167 
=1 L. 574. An agreement for payment of 
reonev spent on the hoy’s education if he 
married another during the lifetime of his 
wife is *~Pid. 7 304=24 X.C. 777. 

Sec. 26 is not restricted to' the case of the 
first marriage only hut also applies to a per- 
son ^Ireadv married. 7 L.B.B. 304=24 I. 
C. 777, Contract by husband to live with 
wife and not take another wife— Breach — 
I>amn«es recoverable hr suit. 15 I.O. 915 
= (19121 1 TX.B.R. 108. A condition in a 
wakf to the effect that if the widow of a 
sharer re-married, she would forfeit her 
right to the profits under the wnkf is nei- 
ther illegal nor improper. 9 O.W.N. 105= 
139 T.C. 292=1932 O. 108. 

Fflr. 27. — If is set fled law that a bare 
agreement in restraint of competition cannot 
bp upheld. Such an agreement can only bn 
sustained when it is aneillnrv to some main 
transaction and is reasonable?- necessary in 
the interests of both parties in order' to 
T*-nd. r ih-.t transection effective and is con- 
sistent with the interests of the public. T. 
li.R. (19431 Knr. 49=A.I.R. 1943 Sind 
197. Construction of terms of a document 
relating to sale of goodwill. Spp 47 M.L.J. 
657=29 f.W.X. 345=48 C. 1030=48 I. A. 
508 (P.CA. Sen aim 39 I.O. 177. Sec. 27 
contemplates not only to a total but a par- 
tial restraint also. A contract requiring 
the defendants to sell hides only to the plain- 
tiff end to nobody else is a partial restraint 
on the defendant’s exercise of their trade 
and as such void under that section. 1937 


O.W.N 879=1937 Oudh 445. ( See also 
1942 Sind 114. Agreements of service, 
containing a negative covenant preventing 
the employee from working elsewhere dur- 
ing the term covered by the agreement, are 
not void under sec. 27, Contract Act, on the 
ground that they are in restraint of trade. 
Such agreements are enforceable. Whe- 
ther a particular covenant in a particular 
agreement is unreasonably wide has to be 
decided by the nature of the agreement, 
the qualifications of the employee and the 
service he has to render, along with the 
place where the employee can get alterna- 
tive service of the same nature. 48 Bom.Ii. 
B. 90. Where a person enters into a coven- 
ant to the effect that “he will not directly or 
indirectly engage in any other Bardine busi- 
ness whatever in the Dominion of Canada," 
it cannot be said that a shareholder in a 
company earning on such business or being 
a partner therein is necessarily a breach of 
the covenant. The phrase “directly or in- 
directly" is not void for uncertainty. It is 
to the advantage of the public to allow a 
Irader who has established a lucrative busi- 
ness to dispose of it, to a successor by whom 
*t may he efficiently carried on In eases 
where the purchaser, for his own protection, 
obtains an obligation restraining the seller 
from competing with him within hounds, 
which, having regard to the nature of the 
business, are reasonable and are limited in 
respect of space, the obligation is not obno- 
xious to public policy. This principle is 
applicable even in the case of an important 
public company where the covenant is en- 
iered info by a managing director holding 
sharps in the company. .The same result 
may well follow in a ease where, instead of 
selling the undertaking, the shares or stock 
of the company or a large interest therein is 
being sold, and one or more of the directors 
or maun vers of the company, being interested 
in the sale, ore willing, in order to enable the 
transaction to go through, or to obtain a 
be + tpr price, to enter into restrictive coven- 
ants v, i'h thp purchaser. Where there is a 
good will to be protected, a covenant in res- 
train* of trade, even when imposed as a con- 
dition of employment, may be so framed as 
to erive adequate protection not only to the 
covenantee himself but also to his successors 
in the business, although it may be necessary 
for that purpose to impose a restriction upon 
the covenantor for the remainder of his life. 
The onus of establishing that such a coven- 
ant is injurious to the public in the sense 
that it is calculated to produce a pernicious 
monopoly is upon the party who attacks the 
covenant. When the Court is satisfied that 
the restraint is reasonable as between the 
parties, and that there are no reasonable 
grounds for holding that the restriction is 
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Exception 1. — One who sells the good-will of a business may agree with 
Saving of agreement not to t ^ ie buyer to refrain from carrying on a similar business, 
carry on business of winch within specified local limits, so long as the buyer, or 
good-will is sold. any person deriving title to the good-will from him, 

carries on a like business therein : Provided that such limits appear to the Court 
reasonable, regard being had to the nature of the business. 

i[* * * * *] 
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3 Exemptions 2 ami 3 uw e repealed by see. 
73 and Sch. II of Act IX of 1932. 

likely to produce a real monopoly, it is im- 
possible to say that the public interest is 
affected. 396 . 0 . 873 =53 L.W. 266=1941 
P.C. 75 (P.C.). Sec also I.L.E. (1943) 
Xnr. 49. Where the two branches of the 
profession, riff., barristers and solicitors, are 
amalgn* c<l in a place, an agreement by a 
barrister not to practise for a reasonable time 
is valid and its breach can be restrained bv 
an injunction. 39 1.0. 822=17 C.W.3ST. 215 
(P.C.) . The right, of free contract cannot 
be ignored by Courts of law without an ex- 
press statutory prohibition. 34 I.C. 441. 
See also 130 I.C. 482=1931 A. 539. An 
agreement between the neighbouring land- 
owners that market for sale of cattle shall 
not be held on the same day on the lands of 
both is not void under sec. 27. 37 A. 212 
=27 I.C. 871=13 A.L.J. 281. Trade or 
calling — Securing of licence to carry Gov- , 
eminent mails — Tenders by rival motor 
owners — Withdrawal of tender by one in con- 
sideration of payment of fixed amount by 
other monthly — Agreement — If invalid as 
being in restraint of trade or calling. See 
(1946) 1 M.L.J. 187. 

Contract in restraint of trade — Test 
of validity — Onus. — A contract which is in 
restraint of trade cannot be enforced unless 

(a) it is reasonable as between the parties; 

(b) it is consistent with the interests of the 
public. When a covenant in restraint of 
trade is called in question the burden of 
justifying it is laid on the party seeking to 
uphold it. 150 I.C. 232=1934 P.C. 101 
=66 M.L.J. 510 (P.C.). 

There is nothing in tile wording of sec. 27 
of the Contract Act to suggest that the prin- 
ciple slated therein does not apply when the 
restraint of trade or business is for a limited 
7 >eriod only or is confined to a particular 
area. Such matters of partial restriction 
have effect only when the facts fall within 
the exception to the section. I.L.R. (1942) 
Kar. 25= \ .T It. 1942 Sind 114. 

Ag re ement between traders for artnrrAL 
benefit. — T wo owners of factories _ entered 
into a partnership to avoid competition. Tt 
was mutually agreed that only one factory 
namely, that of iho defendant should be 
worked at and that after deducing il'e 
cost of making, the balance should be distri- 
buted between tho paTt : *es in certain propor- 
tions. It wa: also pro viced that if 4 h»r-? was 
a larger demand, the sivond factory ah **’d 
.also be worked by mutual agreement. One 
•of the parties having instituted a suit for ac- 


count.. Meld, that, the agreement satisfied the 
definition of partnership and held, that it 
was not void under see. 27 of the Contract 
Act as being in restraint of trade. 146 I.C. 
1030=1934 L. 110. 

Purchase of protection against mebe 
coat petition — Legality of. — Covenants res- 
trictive of competition are sus;ained when 
they ancillary to some m«ria transaction, 
contract or arrangement and necessary to 
render it offoctire. But a bare covenant not 
to compete cannot be upheld. Where the 
agreement between the parties was, in sub- 
stance. nothing more or loss than a contract 
whereby in consideration of a sum of money 
the appellants undertook for a period of 
fifteen rears not to engage in the business 
of brewing beer and to confine themselves 
solely to the business of brewing sake. JTclti, 
that the agreement was open to nhjr'* f ion 
that it constituted a purchase of protection 
4 4 a.<rninsf ni<°re competition ’ 3 ; furl her, the res- 
trictions on manufacture not being confined 
to any particular place, the covenants could 
not be held to be reasonable. [(1919) A.C. 
548, Bef.] 1934 P.C. 101=66 JI.LJ. 510 
(P.C.). 

Exception (1). — Good will, what is — Res- 
traint of trade, what amounts io. 39 I.C. 
177=21 C.W.N. 979. A contract by a thea- 
trical party with the plaintiff not to play any- 
where else or in any other theatre in any 
town till the terminal Ion of the period in 
question, is void as being one in restraint ct 
trade and no injunction can be issued against, 
the company restraining performance in any 
other place. 14 I.C. 215=10 O.W.N. 534. 
M here one ot two rival coolv-suppliyrs agreed 
nut to supply coolies in consideration of the 
latter paying Bs. 50 monthly to the former, 
the agreement was void as being in restraint 
of trade. 21 I.C. 7GS=1914 M.W.N. 108; 
70 I.C. 881=1 Bur.Ii.*T. 72; 33 I.C. 238. 


Wlierp a claim is found on tort, secs. 23 and 
27 do not apply- A combination amongst 
the traders of a particular locality to do 
business only amongst their members to pay 
part of the profits to a common fund, etc-, 
mid levying of certain penalty for the breach 
of the conditions doe? not offend against the 
provisions of secs. 23 and 27 and is not action* 
Rble per sc merely because it brings profits 
to them and indirectly hurts a rival in trade. 
1931 A. 83=53 A. 316=1931 A.L.J. 84. 

Contract of Personal Service. — Provi- 
sion against service elsewhere valid. 64 I. 
C. 794=11 L.B.B. 26. The agreement of a 
plaintiff not to set up a business in conside- 
ration of which the defendant promised to 
pay a certain smt for life was held to be void 
3 in restraint of trade. 33 I.C. 238=S L. 
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28. Every agreement, by which any party thereto is restricted absolutely 
. . ..... from enforcing his rights under or in respect of any 

Agreement in restraint of contractj by the i ega i proceedings in the ordinary 

tribunals, or which limits the time within which he may 


legal proceedings void, 
thus e iforce his rights, is void to that extent, 


B . R. 389. See also IX.R. (1943) Kar. 49. 

Sec. 28. — Agreements ousting jurisdiction 

of Courts nro not valid. 1 A. 267. See also 
1935 Nag. 48. No man can exclude himself 
from the protection of Courts by a contract 
entered into with another. 42 B. 3S0=22 C. 
W.N. 601=35 M.L.J. 262=45 I.A. 61 (P. 

C. ). See also 1935 N. 48. Compromise of 
doubtful rights arising out of a previous con- 
tract is valid. 94 I.C. 371=1926 S. 202. 
Sec. 28 of the Contract Act makes void only 
those agreements which absolutely restrict a 
party to a contract from enforcing the rights 
under that contract in ordinary tribunals. 
It has no application when a party only ag- 
rees to a selection of one of those ordinary 
tribunals in which ordinarily a suit would be 
tried . Accordingly, an agreement between 
the parties to a contract, where a suit can 
be tried within the territorial limits of seve- 
ral Courts to the effect that it will only he 
tried in one of the Courts having territorial 
jurisdiction and that the parlies will be limit- 
ed to have recourse to only one of the seve- 
ral competent Courts, is not within the mis- 
chief 0 ? the section and is valid and enforcea- 
ble. I.L.R. (1945) Lab. 231=47 P.L/R. 378 
(F.B.): 20 Luefc. 105=1944 Oudh 275; 40 
C.TT.X. 58; 49 C.\T.N. 123; (1943) 2 MX. 
J 375. Mi agreement that all payments 
and other transactions should be deemed 1o 
have heen effected at a particular place, does 
not vest jurisdiction solely in the Court at 
that place. Its only effect is to introduce a 
sort of fiction as to the place of aceraal of 
cause of action, and the ordinary law as to 
juris diet ion is thereupon to operate 49 C. 
'77 .N. 123. Where two Courts, A & B, have 
jurisdiction to try a suit, an agreement bet- 
ween the parties that- any legal action result- 
ing from their contract should be taken in 
Coiirt A Tus effect of preventing them 
absolutely from filing a suit in Co* in P, 
which they have a right to do, and ii is, there- 
fore, within the mischief of sec. 28 of the 
Contract Act. Even if the agreement is not 
void, it is putting the matter too high to say 
that it has taken away the jurisdiction from 
the Court B, although the fact that Ihe 
parties willingly made the agreement may 
afford a good ground for transfer, 221 I.C. 
633. Where in spite of the fact, that, under 
the irdinfiry precis:, ms of iaw, a particular 
Cv rt would have jur tdiction, tue parries pro- 
vide by their agreement that mother C;»nrt 
to the exclusion of the formeT Court shall 
have jurisdiction to adjudicate upon the dis- 
putes arising under the agreement of the 
parties, such an agreement is illegal. But, if 
Buch an agreement specifies the place where 
the terms of the contract have to be carried 
out, in other words where, according to the 
facts stated in the agreement, the cause of 
action is deemed to arise, the agreement is 


lognl. 122 I.C. 488 (2)=1930 Ir. 611. See 
elso 32 BornL.R. 43. But see II 0. 282 
Where in a contract entered into between two 
parties the cause of action partly arises in' 
one place and partly in another, and Ihe 
■parties agree in terms of the contract that 
in cos? of any dispute arising out of the con- 
tract U. shall be litigated only within the 
jurisdiction of one particular Court, and 
here the Courts in both places have jurisdic- 
tion, such an agreement is a valid one and en- 
forceable under the law and the parties are 
bound by it. But this principle has no ap- 
plication when the particular Court has no 
p ni ary jurisdiction to entertain the suit. 

In such a case the agreement will in effect 
amount to divesting the only competent Court 
of its jurisdiction and vesting it in another 
which has no pecuniary jurisdiction, and it 
is, therefore, invalid. 49 C.W.N. 123. It is 
not unnatural that a big company which has 
agents all over the country should enter into 
agreements with its agents that disputes 
should be tried in a place where it has its 
head office, and if the agents agree that dis- 
putes should be tried by one out of two com- 
pp’cnt tribunals, they should be held to this 
agreement. Nor does sec. 28, Contract Act, 
prohibit an agreement which restricts a liti- 
gant to one Court out of two. 20 N.L.J. 247 
1=1937 Nag. 334. A clause in a mercantile 
contract to the effect that all suits arising 
out of it, should be filed only in the Courts in 
a specified place which is the place of busi- 
ness of one of the parties to the contract, is- 
not illegal and does not offend against sec. 
28. 56 L.W. 580=1943 M.W.N. 703*=A.X 
R. 1944 Mad. 47=(1943) 2 M.L.J. 375. 
The. parties to a contract one of whom resid- 
ed in Bombay and the other in Jalgaon ag- 
reed that if any dispute arose between them 
in rpsnpet of their contract, the same should 
be referred to the Bombay High Court or 
sneh Courts in the Town and Island of Bom- 
bay as had jurisdiction in the matter. The 
contract having been broken, a suit for dama- 
ges was filed in the sub-Court at Jalgaon. 
The defendant pleaded that under the agree- 
ment the suit could only be tried in Bombay. 

that the agreement was not void under- 
sec. 28, Contract Act. 37 BomX.R. 
157 . Contract for purchasing and send- 
ing goods from one place to another 
- — Clnnse treating all legal disputes as hav- 
ing arisen at one place only — Not an agree- 
ment in restraint of legal proceedings. 49" 
M.L.J. 189=90 I.C. 1019=1925 M. 1145. 
But see 221 I.C. 633. Clause cutting down* 
period of limitation for suit is enforceable. 
27 C.W.N. 955=1924 C. 186; 16 I.G. 1001= 
14 BomX.B. 741; 38 B. 344=15 Bom.L.B. 
948; 31 B. 475=1934 R. 15. But see 11 I.O. 
756; 32 I.C. 937. See also 91 I.C. 622= 
1£26 R. 3; 138 I.C. 793=34 Bom.L.B. 634 
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xcep ion 1 . This section shall not render illegal a contract by which two 
Saving of contract to refer ? r more persons agree that any dispute which may arise 
•to arbitration dispute that may between them in respect of any subject or class of 
ansc * subjects shall be refered to arbitration, and that only 

in j* ai ? oun * awarded in such arbitration shall be recover- 

able m respect of the dispute so referred. 

x \When such a contract has been made, a suit may be brought for its specific per- 
Suits barred by suck eon- formance, and tf a suit, other than for suck specific performance 

* . . , or J°f the recovery of the amount so awarded is brought 

tLv7JfT^f f f 0n r aCt fl . a3aVlSt any ° ther w h Pa r & in respect of any subject which 
they have so agreed to refer, the existence of such contract shall be a bar to ike suit. 

Exception 2 .— Nor shall this section render illegal any contract in writing. 
Savin, nf , r *?y which two or more persons agree to refer to arbitra- 

qJlfoS that w already U °- n an 7 question between them which has already 

arisen. arisen, or affect any provision of any law in force for 

thne being as to references to arbitration. 

LEG. BEF. — — 1 

1 The second clause of Exception 1 to sec. 

28 is repealed by Act I of 1877, throughout 
British India. The clause is, however, print* 
ed here in italics, because the Contract Act 
is in force in certain Scheduled Districts to 
which the Specific Belief Act does not apply. 

*=1932 B. 330; 1931 S. 124; 1931 A. 273. 

-Agreement to refer to arbitration before going 
to Court may be given effect to by stay of 
proceedings in Civil Court. See 34 B. 13; 
see also 1937 A.L.J. 82 3=1937 All. 650: 

120 I.C. 826; 156 1.0. 277=37 Bom.L.B. 

157—1935 B. 198. (Agreement to select one 
of two competent tribunals for disposal of 
disputes is valid) . But an agreement refer- 
ring a criminal matter with a view to stifle 
prosecution. 37 C.W.N. 749=1933 C. 817. 

Where a dispute arose between a contractor 
and a Bailway Company over rates charged 
by the former for the construction work done 
by him and the contractor's claim was dis- 
posed of by the Chief Engineer of the Bail- 
way , who was also the person whose decision 
on disputed claims was agreed to by the 
parties as final, the Court must be satisfied 
that lb© Engineer was conscious of the fact 
that he was called upon to exercise that 
power, Mid was exercising that power with 
the sense of responsibility and judicial inde- 
pendence required for the purpose. 1935 M. 

356=41 L.W. 130. See aUo 1933 S. 347; 

139 I.C. 362=1932 O. 265. At> agreement 
% rith the Secretary of State by which the 
plaintiff undertook to abide by the decision 
of the Deputy Commissioner in all matters 
relating to the contract is valid; the Deputy 
'Commissioner is not the agent of the Govern- 
ment and it cannot be regarded as a refer- 
ence to a party to the contract. 139 I.C. 

362=9 O.W.N. 563=1932 O. 265. An agree- 
ment that the parties to an arbitration will not 
raise any objections whatever to the award is 
opposed to the spirit of sec. 28. 117 P.B. 

1916=34 I.C. 192; 32 Bom.L.R. 43. See 
'4&so 6 M. 368. Agreement to be bound by 
award beyond the scope of the dis- 


pute, whether on a private refers 
ence or one made through the Court in 
a pendingg suit would be void. 102 
I.C. 183 (11 S.L.R. 43; 13 S.UR. 75, FoU.; 
1925 P.C. 293, Bel. on) . A barrister-at-Law 
practising as an advocate in the High Court 
is not disentitled to sue his client for re- 
covery of fees due. 1933 A.L.J. 451 (F.B.) 
(25 A. 509, overruled). 55 A. 570=143 I. 
C. 727=1933 A. 417. Agreement not to ap- 
peal, when valid. See 8 C. 455; 1 A. 267; 
6 M. 308; 6 B. 528; 33 0. 1169; 1 C. 466. 
An agreement not to appeal against a decree 
is not void and is not prohibited by sec. 28. 
Where in a suit by the lessor for ejectment 
and recovery of rent and cess the lessor ob- 
tained a decree for the latter relief while 
ejectment of the lessee was refused and both 
the lessor and lessee subsequently drew up 
an agreement by which the lessee accepted 
the deeree and paid the decretal amount. 
Held, that as the parties had agreed to treat 
the decision as final it must also be held that 
they had agreed by implication that neither 
party should prefer an appeal. 1934 P. 644. 
Restraint on execution of decree is void. 44 
M. 919=41 M.L.J. 316=69 1.0. 337 (F, 
B.), But see 7 A. 124. Clause in bill of 
lading providing suits for loss to be brought 
within one year valid. 34 Bom.L.B. 634=* 
1932 B. 330. Also 133 I.C. 77=1931 S. 124. 
But see also 54 A. 573 (F.B.). So also con- 
dition in a maintenance deed restraining suit 
for more than one year's arrears at a time 
is valid. 36 C.W.N. 555=1932 C. 720. A 
condition in a Life Insurance Policy that 
no suit shall be brought on the policy after 
one year from the death of the assured- if 
void. See 11 I.C. 756=4 Bur.L.T. 173; 38 
B. 344=21 1,0. 694=15 BomuL.R. 948; 91 
I.C. 622=1926 R. 3. But see also 14 Bern. 
L.R. 741; 38 B. 353; 3 B. 383. No one eaa 
contract himself out of the statute of limita- 
tion and consequently where the result of s 
compromise is that the limitation provided 
by law is extended it is open to the judgment 
debtor to plead that the decree-holder 's ap- 
plication was barred by limitation. 54 A* 
573=1932 A. 273 (P.B,), 
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Agreements void for un- 29. Agreements, the meaning of which is not 

certainty. certain, or capable of being made certain, are void. 

Illustrations . 

(a) A agrees to sell to B “ a hundred tons of oil.” There is nothing whatever to show what 
kind of oil was intended. The agreement is void for uncertainty. 

(b) A agrees to sell to B one hundred tons of oil of a specified description known as an article 
of commerce. There is no uncertainty here to make the agreement void. 

(c) A, who is a dealer, in cocoanut-oi! only, agrees to sell to B “ one hundred tons of oil.” 
The nature of A’s trade affords an indication of the meaning of the words, and A has entered into a 
contract for the sale of one hundred tons of cocoanut-oii. 

(d) A agrees to sell to B all the ^ grain in my granary at Ramnagar.” There is no un- 
certainty here to make the agreement void. 

( e ) A agrees to sell to B “ one thousand maunds of rice at a price to be fixed by C”. As the 
price is capable of being made certain, there is no uncertainty here to make the agreement void. 

(/) C agrees to sell to B my white horse for rupees five hundred or rupees one thousand.” 
There is nothing to show which of the two prices was to be given. The agreement is void. 

30. Agreements by way of wager are void ; and no suit shall be brought for 


Exception 1 . — Sec 1929 S. 55; 1932 0. 
26 5; 3937 A.L.J. 823=1937 All. 650. If 
either of the parties to a cause desires to 
subsiitute another mode for flic trial of the 
suil than the one provided for in the Code, 
pud if in pursuance of it an offer is made by* 
one party and accepted by the other, with 
knowledge and consent of the Court, that is 
a binding contract between the parties, and 
they cannot be permitted to withdraw or re- 
sile from it unless it is alleged and proved 
that there has been fraud or collusion or non- 
poTfonumuc of the act by which decision 
of the Court wan agreed to be arrived at. 
10 Mys.L.J. 269 (47 A* 456, Ref. to). 

Excei»tion 2. — An agreemc-nt that award 
will not opposed or objected to is void 
bring a contract not to enforce rights con- 
ferred by the Arbitration Act in respect of 
the contract to refer. 42 I.C. 708=11 S. 

L. R. 43. 

8eo. 29. — A contract is not indefinite by 
reason of the omission to fix maximum limit 
of purehkse, and the Court will reject the 
dishonest claim for damages on the alleged 
failure to comply with large and unreasona- 
ble orders. Where there is a continuing con- 
tract to supply goods as orders are received, 
the obligor can withdraw* from the transac- 
tion before nnv particular order is received 
after giving notice to the otheT party. 34 
I.C. 520=18 BoraXJL 217, See ateo 1937 

M. W.N. 780. Terms for renewal of lease — 
Vague and uncertain — Inoperative in law. 
33 I.C. 448=20 C.W.N. 948; 1 Pat.L.J. 
238=34 T.C. 482. See also 25 N.L.R. 131 

X. 194. A covenant of partnership 
giving one party the right of specifying the 
sluice of profits to be assigned to the other 
and affording no indication as to the propor- 
tion of losses which one party is to bear in 
the partnership is void for uncertainty. 31 
T.C." 632=185 P.W.R. 1915. An instrument 
is no; void if it is capable of being made 
certain. 305 P.L.R. 1913=20 I.C. 812. 
Letter to creditor holding oneself liable to 
strain bo advanced to another is not void 
for uncertainty simply because no limit is 
mentioned as to time or amount. 1937 M. 
W.N. 760. A contract to execute a deed 
(Jchobala ) 1 * containing the necessary stipula- 


tions ’ 5 is not void for uncertainty. 105 I.C. 
527=1927 C. 889. Such a contract only 
means that the deed should contain the sti- 
pulations for sale implied by law and enu- 
merated in the Transfer of Property Act. 
1927 C. 8S9 . An agreement to pay rent ha 
cash without the rate being definitely fixed, 
is void for uncertainty. 55 I.C. 78=1920 
M.W.X. 15. Agreement to pay something 
for collection of old debts without specify- 
ing amount — Whether enforceable. 31 I.C. 
783=29 M.L.J. 749. Where a document is 
capable of two contrary interpretations or 
practically incapable of interpretation at all, 
it is void for uncertainty. 63 I.C. 48=4 X.- 
L.J. 67. A personal covenant to convey land 
which is too vague and indefinite is inopera- 
tive. 1 Pat.L.J. 238=34 I.C. 482. The ap- 
pellant's assignor and the respondents had 
dealings in mica in 1930, and in 1933 the 
respondent undertook under a document to 
pay to the appellant’s purchaser after two 
years the sum of Rs. 12,600 with a certain 
interest il after deductions as would be ag- 
reed upon”. The appellant became the as- 
signee of the claim based on the document 
with its original cause of action in 1938 and 
he filed a suit in 1938 to enforce the daim. 
The parties were in dispute as regards the 
deductions. Held, that the expression c 1 after 
deductions as would be agreed upon’ K render 
ed the document vague and the claim was 
therefore unenforceable by reason of sec. 29* 
of the Contract Act. 

Held, further, that the acknowledgment 
contained in the document of 1933 extended 
the period of limitation only for three years 
from that the date, and the suit to enforce 
based on the original cause of ac- 
tion was barted. 57 L.W. 499= (1944) 2 M. 
L.-T. 225=1945 Mad. 10=1. L.R. (1945) 

521, For other illustrative cases, see 
22 M. 96; 11 M. 206; 5 C. 175; 31 G. 667. 

Fnc. 30. — Section applies only to prevent 
n cr>se based on contract- See 1928 M. 434 
and cases referred to therein. * c Wager" 7 
means what is indicated by the words “gam- 
ing and wagering” in English law. 29 C. 
461 (P.C.). The essence of gaming and 
wagering consists in the agreement that one- 
party is to win and the other party to lose- 
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recovering anything alleged to be won on any wager, 
or entrusted to any person to abide the result of any 
game or other uncertain event on which any wager 


not be deemed to render unlawful a subscription, or 
contribution, or agreement to subscribe or contribute, 
made or entered into for or toward any plate, prize 
or sum of money, of the value or amount of five hundred 
rupees or upwards, to be awarded to the winner or winners of any horse-race. 

Nothing in this section shall be deemed to legalize 
any transaction connected with horse-racing, to which 
the provisions of section 294 of the Indian Penal Code 
apply. 


Exception in favour of cer- 
tain prizes for horse-racing. 


Section 294-A of the Indian 
Penal Code not affected. 


upon a future event, which at the time of the 
agreement is of an uncertain nature, that 
is, that if the future event turns out one way 
the plaintiff is to nun, and if it turns out 
the other way he is to lose. 1923 N. 291; 
1922 P. 220. In order to constitute a wager- 
ing contract, neither party should intend to 
perform the contract itself, but only to pay 
the differences. The common intention of 
both parties at the time of entering into the 
contract must be not call for or give delivery 
from or to each other. But mere speculation 
is quite different from wager and there 
is no law against speculation as there is 
against gambling or wager. Speculative 
transactions have therefore to be carefully 
distinguished from agreements by way of 
wager. 39 Bom.L.B. 1083. The essence of 
a bet is that both parties agree that they will 
pay and receive respectively on the happen- 
ing of an event in which they have no mate- 
rial interest. The transaction may be cloaked 
behind the forms of genuine commercial 
transactions; but to establish the bet it is 
necessary to prove that the documents are 
but a cloak and that neither party intended 
them to have any effective legal operation. 
Where the documents show an ordinary com- 
mercial transaction, and in conformity with 
them one of the parties incurs personal ob- 
ligations on a genuine transaction with third 
parties so that he himself is not a winner or 
loser by the alteration of price, but can only 
benefit by his commission, the inference of 
betting is irresistibly destroyed. Iu such 
cases the fact that no delivery is required or 
tendered is of practically no value. 1942 A. 
L.J. 258=55 L.W. 332=A.I.R. 2942 P.C. 
19 (P.C.). To make a contract a wagering 
contract, there must be, from the outset, a 
common intention of the parties to the con- 
tract to make and accept no delivery and to 
deal only in differences. A subsequent ag- 
reement to the effect that buyer has no longer 
right to demand delivery and the seller is 
no longer obliged to give delivery does not 
make the contract a wagering one. 26 N.L. 
B. 125=1930 N. 111. See also 60 C. 856= 
3933 C. 759; 27 A.L.J. 1140=1929 A. 890 
=61 A. 1027; 1929 B. 241; 1940 A.L.J. 
48=1940 AIL 182; (1940) 2 M.L.J. 997; 
1929 A. 184=1929 A.L.J. 262; 7 R. 200; 
188 I.O. 548=1932 L. 273; 39 BomJkR. 
1088; 18 3k 766=1932 L. 356; 1934 Ii. 85. 


Where according to the rules of an Associa- 
tion when jute is bought and sold under 
those rules, the buyer can insist on delivery, 
the transaction cannot be of a wagering 
nature. 1943 A. M.L.J. 38. Sre also 1944 
A.L.W. 291 (Xa zaravn contracts, being la 
the nature of Tcjmandi transactions are 
wagering contracts). See also 1936 L. 215. 
Olniidi’ contracts cannot be held to be wagers 
merely on their apparent nature and charac- 
teristic, without proof of the facts that the 
common intention of the contracting parties 
at the time of entering into the particular con- 
tract in question was to deal only in differ- 
ences and in no circumstances to call for, or 
give, delivery. 1938 Lnh. 825. Whether a 
contract is u wagering one depends upon tile 
intention of the pJtrtirs at the time when the 
contract is entered into. The mere fact that 
contracts are highly speculative is insufficient 
to render them void as wagering contracts. 
124 I.C. 453. As to the meaning of the word, 
sen also 9 B. 35*; 7 Bom.L/R. 154; 94 I.C. 
373=1926 8. 202; 51 A. 1027=1929 A. 890. 
Speculation does not necessarily involve a 
contract by way of wager, and to constitute 
such a contract a common intention to wager 
is essential. ‘Even if one party to a contract 
were a specula i or who never intended to give 
delivery, and that fact was known to the 
other party, yet in ^ the absence of any bar- 
gain or understanding express or implied, 
that the goods were not to be delivered, that 
would not convert a contract into a wager; 
nor would tl»e mere fact that as to the greater 
n.'irt of the goods there was no delivery but 
an adjustment of claims, vitiate th e trans- 
action. 1933 Lah. 7S1. The distinction be- 
tween contracts which are legitimate and 
genuine trading transactions of a specu- 
lative character and contracts which are 
simply gaming and wagering transactions is 
freauently a narrow one and difficult of de- 
termination even after the examination of 
the parties concerned, the course of the busi- 
ness and the nature of the contracts. It cer- 
tainly is not a question which can safely be 
left to the decision of a local Commiseiem&r. 
58 I.A. 373=1931 P.C. 136=61 M.LJT. 
665 (P.C.), 

WaOEBINO CONT1ACTB JUNTO BTXOUl^«UW~-- 

Dutokencb bww swr.— *n*Ke ft nothing 
illegal in speculating. It is a common place 
of the Stock Exchange, This method off 
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doing business is by no means confined to 
stocks and shares, but is of every day occur- 
rence in almost all commodities. As far as 
the distinction betwen speculation and 
gaining is concerned, it makes but little diffe- 
Tence 'whether the commodities are actually 
paid for, and held with a view of selling 
again at a profit, or whether the matter is 
arranged by a re-sale before the time for 
delivery . Such dealings are perfectly legiti- 
mate- Gaming and wagering contracts, on 
the other hand, are not real dealings at all; 
they may take the form of purchases and 
sales, blit they are, in fact, mere “bets on the 
market price of commodities at a future 
date. I* or a contract to be a gaming and 
wagering contract there must not only be no 
intention on the part of either party to deli- 
ver, or to take delivery of the commodities, 
but also no obligation on either to do so; 
there must be an agreement or understanding 
that all the buyer has to do is to receive 
from, or nay to, the seller the difference 
between the price of the bargain and the 
price at some future date. The essence 
of gaming and wagering is that one 
party is to win and the other to lose 
upon a future event, which at the 
time of the contract is of an uncertain 
nature- Thus the difference between the two 
is to be found in seeing whether the transac- 
tion in question is a real transaction or whe- 
ther it is merely a peg to hang a bet upon. 
■Whether it is a real transaction depends up- 
on whether in law the parties could he com- 
pelled to carry out the contract of sale- And 
it is often necessary to look behind the con- 
tracts for its proper understanding, but in 
so doing, one must always bear in mind the 
fact that there is nothing wrong in different 
contracts so long as the parties are not ab- 
solved in any event from delivering the com- 
modity or paying if the other party calls for 
delivery or payment. 1937 Nag. 345. See 
•also C8 I. A. 173=53 A. 190=61 M.L.J. 
fi65 (P.C.^ : 1927 B. 125=29 BomXJEL 147; 
1924 O. 186. There must be proof that the 
contract was entered into upon iha terms 
that the performance of the contract should 
not be demanded, but that differences only 
should become payable. It is not enough 
that the parties contemplated that delivery 
would not bp likely to be demanded, 47 C. 
X.J. 144=3928 P.C. 30=54 M.L.J. 130 
(P.C.). 

Forward toxtracts, for the purchase and 
sale of goods recognised forms of com- 
mercial transaction. They may be perfectly 
legitimate and genuine transactions, though 
of a speculative character, or simply gamb- 
ling cr wagering contracts. Tq be a wager- 
ing contract there must be a bargain for dif- 
ference s. Tt would be still regarded a wager- 
ing confra-it even if a party thereto had an 
option under the contract to demand deli- 
very. Where a contract on the face of it ap- 
pears to be a contract for the sale of goods 
for a price, extrinsic evidence may establish 
that there was a common intention to wager, 
that is, the intention of both the parties to 
the contract was that the title to 


the goods would not pass (t.e.) there is to be 
no delivery, but the intention was only to 
take differences according to the rise and fall 
of the market on the date of delivery, men- 
tioned in the contract. If such an intention 
is established, the contract is a wagering one. 
If such an intention on the part of one of 
the contracting parties is established and 
the other party, though intending a trading 
transaction, is shown to have been aware of 
the other’s intention at the time of the forma- 
tion of the contract, it would be regarded as 
a wagering contract- The common intention 
to wager can be established by direct evi- 
dence or from surrounding circumstances. 
But when it is found that all or a substantial 
part of goods were actually taken delivery 
of, such a forward contract must necessarily 
be taken to represent a genuine commercial 
transaction, as the fact of delivery destroys 
the inference of a common intention to wager. 
45 C.W.N. 478=1941 Cal. 341. Where the 
effect of theclau8es in a series of ‘Forward* 


contracts with a ‘pacca arhati* is that the 
‘pueca arhati’ was to be in a position to 
choose whether he delivered or not and was, 
if he so liked to be able to settle the matter by- 
paying or receiving, as the cafie might be, a 
mere difference, and where in not one of such 
contracts is there any delivery except in one 
small instance, the contracts are based upon 
terms which aTe singularity appropriate to 
mere gambling transactions. The Court is 
entitled if not bound, to regard the course of 
dealing between the parties iu such case as a 
reliable indication of what their real inten- 
tions were. Such a transaction is a wager- 
ing contract. I.L.R. (1942) AIL 289=1942 
A.L.J. 131=A.I.R. 1942 AIL 170. As to for- 
ward contracts, see also 39 Bom. 1=16 Bom. 
L.R. 213. Wagering contract — Suit upon — 
Defendant admitting liability Court can yet 
dismiss suit all the same. 30 P.L.R. 590=1.20 


I.C. 429 (1) . Speculation does not necessarily 
involve a contract by way of wager. To 
constitute such a contract, a common intention 
to wager is essential. 42 B. 373=34 M.L.J. 
305=45 I. A. 29 (P.C.) ; 4 Bur.L.J. 131= 
1925 R. 284; 64 I.C. 809=34 C.L.J. 533. As 
to ascertaining intention of parties with re- 
ference to surrounding circumstances, and 
the admissibility of oral evidence, see 39 
Bom.LJEL 1083=1938 Bom. 44. The trans- 
action must wholly depend upon the risk in 
contemplation. 9 B. 358. If one of the par- 
ties has the event in his hands it is not wager- 
9 Bom. 358. Betting transaction — Legality 
of. See 52 O. 677=1925 C. 1037. Joint 
betting at horse race by two persons — Re- 
ceipt of winnings by one— Suit by other for 
recovery of share of winnings not barred as 
wager. 163 I.C. 251=43 L.W. 514=1930 
M. 486=70 M.L.J. 433. When there is a 
perfectly lawful contest in a game of skill 
between two persons the prize for success iu 
that contest should be recoverable if it is sub- 
scribed bv outside persons but not recover- 
able if it was subscribed for by the competi- 
tors themselves. 133 I.C. 254=33 BXJRU 
260=1931 B. 264. Chit fond whether ***& 
when amounts to lottery. See conflict of rul- 
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lags in 48 M. 661=90 I.O. 420=1926 M. 
870; 1925 M. 281=47 M.L.J. 876; 49 M. 
L.J. 791=92 I.O. 968=1926 M. 168; 50 M. 
>696=1927 M. 583=52 M.L.J. 687 (F.B.). 
Even in the case of wagering contracts, 
sec. 30 does not prevent a person who is em- 
' ployed as agent in connection with the same, 
from recovering sums due to him by Ms prin- 
cipal. 73 I.C. 477=45 A. 503=1923 A. 585; 
•■51 I.C. 530; 38 I.C. 566. The question whe- 
ther the contract between the parties is of a 
wagering nature is really a question of fact, 
that is to say, the party disputing that he 
was liable under the contracts would have to 
show that at the time the contracts were en- 
tered into, the parties did not intend to car- 
ry on the contracts but agreed to abide by 
the prices at the due dates, when difference 
would be received. 25 Bom.L.B. 520=1923 
B. 458; 36 A. 426=12 A.LJ. 817; 43 A. 
4585=19 A.L.J. 522; 21 A.L.J. 153=1923 
A. 273. In order to determine whether a 
contract is a wagering contract, the Com 
will not only look at the terms of the writ- 
ten contract, but also probe among the sur- 
rounding circumstance to find out the true in- 
tention of tbe parties. These surrounding cir- 
cumstances could only be proved by evidence 
-outside the written contract. Courts will have 
to look behind the form of the contract to 
the real intention of the parties, which may 
be gathered from the oral evidence and ac- 
tual transactions between them. 161 I.O. 
713=1936 L. 215. Common intention of both 
parties neither to give nor reeeive delivery 
"but merely to pay or receive differences most 
be proved. Such common intention esn be 
inferred from the surrounding 
-37 B. 347=14 Bom.L.B. 807. Bee also 139 
I.O. 542=1932 L. 273; 7 L. 

304=1926 L. 318; 23 L.W. 105=® » X» 

=1926 M. 326; I.L.B. (19«) 2 Cal. 385- 
If a wagering contrast is entered into toreet 
1y between two persons mid »° retatw^P 
principal and agent esnsted between J*®®' 
the fact that it is by way 
■disentitle one to r^over any re ^ 

•of the contract- Bnt if the 
entered into by one not directly > 

"but through that person’s agency, *en th t 
peraon would be e“titled to recover *e l«»^ 
on those contracts provided he P^esthat 
•either he paid thoBe losses to the P«**“®* 

with whom P those e « ntnl ^ 1 ^!' e t f 1 S go^d 
or incurred a peemuary bmWity Wm«te 
-those losses and that . J. 

408 3 ‘ A S Court should scrutinise 

tf the defendant vrhen he 

when the dealings «e BuceeMWl^p^ 

wagering cont^^n^ ^® 1 ^ 

£K> pay difference when 

S tt 20 P i.C. 882=15 Bom L.B. o 7», = f 5 

20 t 4 % 15 o?.°T7 b 347=14 Bom.L.B. 807; 

O.L^SM; 

^LoStSSSS 378/ 0«1 evidence 
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if admissible to prove that transaction Is 
wager. Sec 17 H. 480; 24 B. 227. Burden 
of proof, as to whether transaction is wager 
or not, see 9 B. 3 55; 23 A. 165; 24 BomX. 

B. 115=1922 B. 81. Defence of wage*— 
Onus on defendant to prove that both par- 
ties agreed neither to ask for nor to give 
delivery — Tcjimandi transactions. 65 I.O. 
682=24 Bom.L.B. 60. Tejunaadi contracts 
when void as a wager. 24 Bom.L.B. $12» 
1922 B. 408; 138 I.C. 241=1932 L. 356. 
The transactions known as tefimandi, tefi and 
mandi explained and discussed. 65 I.C. 682 
=24 Bom.L.B. 60. See also 24 I.O. 441= 

7 Bur.L.T. 54; 51 B. 1=44 C.L.J. 509= 
26 L.W. 844 (P.C.) ; 11 L.L.J. 522. Po#* 
adatia contracts when wagering contracts. 57 
I.C. 129=22 Bom.L.B. 406. See aUo 89 
B. 1=16 Bom.L.B 203; 105 I.O. 739=1927 
A. 617; 1940 A.L.J. 48=1940 All. 182; 29 
Bom.L.B. 147=100 I.C. 993=1927 B. 125. 
■Where in the case of a contract of pur cha s e 
through pucca arhatias there was no inten- 
tion from the very beginning of the transla- 
tion either to make or accept delivery, it is a 
wagering contract and as such neither the 
plaintiff could recover the loss in the con- 
tract nor the defendant recover the deposit 
made with the plaintiff. I.L.B. (1944) AIL 
397=1944 A.L.J. 295=1944 O.W.N. (H.C.) 
145=A.I.B. 1944 All. 196. Contract of 
ctttcha adatia agency is not a wagering one. 
98 I.C. 338=1926 P.C. 119=51 M.L.J. 809 
(P.C.). Re-sale before completion of first 
transaction — Transaction, if amounts to wager- 
ing contract. 14 R. 347=1936 B. 319. An 
agreement by way of wager though sanction- 
ed by Government is void, 42 B. 676—19 
Bom.L.B. 697. The effect of the sanction, 
of the Government of the lottery is that 
prosecution would lie in respect thereof bat 
that sanction did not affect the Civil Law on 
the subject of lotteries, as the Government 
had no power to overrule an Act of the *efi?** 
laturp by correspondence. 42 B. 676—19 
BomX.R._697. No injunction could be grant- 
ed in support of a void contract. 42 B. 676. 
Forward contracts — No passing of 
Dealing in difference in prices alone--Paki» 
adatia — If enforceable. 39 J- 1 ? 

L.E. 213. See aUo 85 I.O. 1 JJ= 1 f| 5 T 5‘ 
115; 27 Bom. L.E. 941=49 B. 689; 85 I.O. 
613=1925 B. 79; 1927 B. 125; 41 Bom.Xu 
B. 308=1939 Bom.. 225; 1987 La*. «81» 
43 Bom.L.B. 269=1941 Bom. 211=1. L.*. 
(1941) Bom. 441; I.L.B. ( 1940 ) AD. 188 
=1940 A.L.J. 48=1940 All. 182. 
on the life of another when wager. 

30 B. 83. See also 37 C. 342. In trttjsa* 
tions where a broker intervene*^ 
stock exchange transactions, at ^ 
prove that the two parties ,to x 
have agreed that the transaction: 
in the nature of a gamble. It » 
order to make a gamble that 
two; that one side 5a 
and tbe otfcefrwd* to net, 
common intention *f both yertieff^ _ ^ 
of entermC toto tbe wmteart *** ** 
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•call for or give delivery from or to each, other. 
-Such intention is a question of fact. <1940) 

2 M. L.J. 997. See also 1941 Cal 125. Where 
-an agent enters into a wagering contract he 
cannot claim to he indemnified by the prin- 
cipal for losses incurred thereby. In the 
.case of a commission agent the onus is on him 
to show that he entered into the contract as 
•agent* and not principal 67 I.C. 959=1922 
-li. 408; 138 1.0 . 241=1932 L. 356. See also 
156 I.C. 539—1935 L. 761; 1940 All. 95; 
J39 Bom.Ii.lt. 1083. There can be no doubt 
that where a broker acts on behalf of his 
customer and the customer gambles, the cus- 
„ tomer cannot set up a plea of gaming and 
wagering against the broker’s claim. Where 
•the plaintiff acting as a broker on behalf of 
the defendant entered into contracts for the 
sale and purchase of jute, and the defendant 
never intended to give or take delivery and 
was simply gambling in differences but the 
•plaintiff was not a party to those gambling 
^transactions. Held, that the defendant could 
mot set up a plea of gaming and wagering 
against the plaintiff's claim for brokerage. 
I.Xj.B. (1940) 2 Cal. 385=1941 Cal 125. 
See also (1940) 2 M.L.J. 997. Kuri as such 
.in Malabar is uot wagering contract. 37 M. 
Ii.J. 209=52 I.C. 989. Chit-fund is lotteiy 
'• — Provision for payment of prize by lot to 
some of the subscribers and for payment of 
'actual sums subscribed to others — Legality — 
Suit by non-winner for subscriptions paid — 
Maintainability. See 59 M. 562=1936 M. 
■225=70 M. Ii.J. 36 (F.B.). Agent appoint* 
ed to carry on wagering contracts with other 
persons — Contract between principal and 
agent is not necessarily wagering. 50 A. 
115=103 I.C. 218=25 A.L.J. 736 (1926 
■ ‘P.C. 119, Poll? 1926 A. 238, Ref) See also 
138 I.C. 241=1932 Ii. 356; 1928 Ii. 420; 79 
P.R. 1908 ; 49 A. 438=25 A.L.J. 223= 
1927 A. 238; 49 A. 926=102 I.C. 605=25 
• A.L.J. 693. Money paid as security for 
performance of wagering contract — Suit for 
•recovery, if maintainable* 34 M.Ii.J. 561= 
44 I.C* 319=7 Ii.W. 518. A wagering con- 
tract cannot of course be enforced; but a 
deposit made by one gambler with the other 
as security can be recovered unless the 
amount has in fact been appropriated for the 
purpose for which it was deposited. 57 L. 
W. 137=AXB. 1944 Mad. 321= (1944) 1 M. 
L.J. 188. The sale of growing crop for, cash 
Is not gaming or wagering though the con- 
sideration is to be paid in kind out of the 
proceeds of the harvest. 19 N.L.R. 21= 
1923 N. 291. S. 30 does not affect agree- 
ments or transactions collateral to wagers. 
69 I.C. 186=1923 H. 48; 38 I.C. 566=9 
*Bur,L.T. 228. Where a gramophone dealer 
-got a list of persons who were to subscribe 
one Rupee each every week and at the end 
or the week prizes were to be drawn and 
one of them was to get a gramophone and 
go out of the transaction and it was arrang- 
ed that the subscription should go on increas- 
ing till the 20th week when all the non-prize 


’ -winners were to get a gramophone each, and 
’ some of the subscribers having defaulted in 
paying subscriptions the dealer sued to re- 
cover tlie same. It was held, that the tran- 
saction did not offend against S. 294-A,. 
I.P. Code or S. 30 of the Contract Act 
and the plaintiff was entitled to recover. 
149 I.C. 489=1934 M. 136=66 M.L.J. 76. 
Wager — Sweepstake — Ticket obtained by 

•member for outsider — Prize money won by 
---Suit by third party for declaration of 
right to prize money on the ground that the 
t ticket was obtained for him and with hi & 
money — Not barred — Principal and agent. 

63 C. 1234=1937 C. 297. lottery is a 
game of chance. See 19 Bom.L.R. 697; 
42 B. 676. Money paid under an illegal 
contract may be recovered before the con- 
tract is carried out but not afterwards, 46 
I.C. 755; (1944) 1 M.L.J. 188. Money 
deposited with a stake-holder to abide the re- 
sult of a race may be recovered if demanded 
before payment over to the winner. 3 B. 
543=93 I.C. 105=1926 B. 48. 

Burden op proof. — Where a plea of wager* 
is set up in defence the onus of proof is on 
defendant. The question of common inten- 
tion is one of fact in every case* 66 I.C. 
489=15 S.L.R. 193; 70 I.C. 864=15 S.L. 
B. 5; 60 1.0 . 944=14 S.L.B. 227. It is 
incumbent on a party to prove that the con- 
tracts are otherwise than what they profess- 
to be. The burden is on him who alleges tur- 
pitude. The Court must look to the surround- 
ing circumstances and see if a common in- 
tention to wager is established. 151 I.C. 63 
1=1934 N. 129. See also 39 Bom.L.R. 1083. 
Where both parties are members of stock ex- 
change onus of proving transaction to be wa- 
gor is on defendant. 85 I.C. 410=1925 M. 
330. A claim for recovery of loss in conse- 
quence of a contract of the nature of wager 
is not legally enforceable and if such con- 
tract be by one person with another, who is 
partner of a firm and the contract is as be- 
tween principal and principal, the person is 
not entitled to be recouped for Ms loss, by 
suit against the other partners of the firm. 
1930 A. 525. 

Secs. 30 and 31: Wagering- contract - 

AND CONTINGENT OR CONDITIONAL CONTRACT — 

Distinction . — Plaintiff and defendant were 
co-defendants in a prior suit and plaintiff 
had certain documents of real value In de- 
fending the said suit. An agreement was 
entered into under which plaintiff was 
to hand over the documents to the defendant. 
Defendant promised to pay the plaintiff Rs. 
750 if the suit ended in a compromise and 
Bs. 3,000, if he was successful in the suit. 
The* suit having been decided in favour of the 
defendant plaintiff sued for recovery of 
Rs. 3,000 and interest. The defendant plead- 
ed that the agreement was by way of wager 
and unenforceable under S. 30. Meld, that 
the . contract was not void as a wagering con- 
tract 'under 6. .30, but was in the nature of 
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“ Contingent contract 
fined. 


' de- 


CHAPTER III. 

Of Contingent Contracts. 

31. A M contingent contract ” is a contract to do 
or not to do something, if some event, collateral to such 
contract, does or does not happen. m 
Illustration . 

A contracts to pay B Rs. 10,000 if B's house is burnt. This is a contingent contract. 

* 32. Contingent contracts to do o t not to do any- 

Enforcement of contracts thing if an uncertain future event happens cannot be 
contingent on an event hap- e ^f orcec j by law unless and until that event has 
pemng. happened. 

If the event becomes impossible such contracts become void. 

Illustrations, 

{a) A makes a contract with B to buy B's horse if A survives C, This contract cannot be 
enforced by law unless and until C dies in A's lifetime. 

(b) A makes a contract with B to sell a horse to B at a specified price, if G to whom the 
horse has been offered, refuses to buy him. The contract cannot be enforced by law unless and 

until C refuses to buy the horse. , ^ „ ... ... , . . 

(c) A contracts to pay B a sum of money when B marries G. C died, without being 

married to B, The contract becomes void. 

% 33. Contingent contracts to do or not to do' 

Enforcement of contract anything if an uncertain future event does not happen 
contingent on an event not can enforced when the happening of that event 
happening. becomes impossible, and not before. 

Illustration. 

A agrees to pay B a sum of money if a certain ship does not return. The ship is sunk. The 
contract can be enforced when the ship sinks. 

If the future event on which a contract is contingent is the way in which 
a person will act at an unspecified time, the event shall 
be considered to become impossible when such person 
does anything which renders it impossible that he should 
so act within any definite time, or otherwise than under 
further contingencies. 


34 - 


When event on which con- 
tract is contingent to be deem- 
edi mpossible, if it is the future 
conduct of a living person. 


Illustration . 

A agrees to pay B a sum of money if B marries C. ... 

C marries D. The marriage of B to C must now be considered impossible, although at is 
possible that D may die and that C may afterwards marry B. 

35. Contingent contracts to do or not to do any- 
When contracts become thing if a specified uncertain event happens within a 
void which are contingent on fixed time become void if, at the expiration of the time 
happening of specified event suc h event has not happened, or if, before the 

within fixed time. ^ fixed, such event becomes impossible. 


a contingent or conditional contract and was 
valid and enforceable. 1935 M. 135—41 L. 

W 8 vl' Zl. -Bee 34 M. 453 (P.O.). (A 
contract -with a condition precedent to ac- 
ceptance of goods, on examination and ap- 
proval by a servant or subordinate « good 
as a contingent contract) • On tbk section, 
fee also 12 0. 152; 23 603=89 I.C. 

438=1925 A* 658. . 

Sbc. 32 .— Contingent contract— Co-sharer 
in undivided land contracting to seU 800 
acres adioining vendee’s land— Promise « 
aale-deed to get specified land measured out 
and to hand it over to pnrehaser as _ and 
■when the' joint ovmers agree to partition— 
Purchaser’s suit for specific ■ performance 


not maintainable — No right to compensation. 
162 I.C. 639=1936 S. 26. 

Secs. 32-34. — A contingent contract is 
dependant for its performance on a future 
event and falls through if the future event 
on which it was dependant becomes hnpoa- 
sible. 34 I.C. 46=12 N.L.R. 69. On this 
section, see also 23 A.L.J. 608=1925 A. 
658. 

Sec. 35. — Death of jndgment-debtor bo- 
fore date fixed for payment — Surety not dis- 
charged. 8 I.C. 985. When the liability of 
a surety is only fb come into being upon the 
happening of a condition he is not discharge 
ed by time’ having been given where it h*» 
expired before his liability arose. 8 Ilya. 
X.J. 240. * 
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' Contingent contracts to do or not to do anything if a specified uncertain 
event does not happen within a fixed time may be 
When contracts may be enforced by law when the time fixed has expired and 
enforced which arc contingent: suc k eve] jt has not happened, or, before the time fixed 

I^ai^with fixed time! P " has expired, if it becomes certain that such event will 

not happen. 

Illustrations. 

(a) A promises to pay B a sum of money if a certain ship returns within a year. The contract 
may he enforced if the ship returns within the year, and becomes void if the ship is burnt within 
the year. 

(b) A promises to pay B a sum of money if a certain ship does not return within a year. The 
contract may be enforced if the ship does not return within the year, or is burnt within the year. 

36. Contingent agreements to do or not to do anything, if an impossible 
Agreement contingent on event happens, are void, whether the impossibility of 

impossible events void. the event is known or not to the parties to the agreement 

at the time when it is made. 

Illustrations . 

(a) A agrees to pay B 1,000 rupees if two straight lines should enclose a space. The agree- 
ment is void. 

(b) A agrees to pay B 1,000 rupees if B will marry A y s daughter, C. C was dead at the time 
of the agreement. The agreement is void. 

CHAPTER IV. 

Of the Performance of Contracts. 

Contracts which must be performed . 

37. The parties to a contract must either perform, or offer to perform their 

, . . respective promises, unless such performance is dis- 

OWu^tum of parties to pensed with or excused under the provisions of this Act, 
<:oam • or of any other law. 

Promises bind the representatives of the promisors in case of the death of 
such promisors before performance, unless a contrary intention appears from the 
contract. 


Sec- 37. — It is clear that there is no obli- 
gation laid down by the legislatnre in 8. 37 
to make a decree in terms of the contract 
and of no other terms. The section itself 
provides for a possible dispensation to the 
parties to the contract, as appears from the 
latter part of the seetion. For example, in 
cases in which the facts come within the pro- 
visions of the Usurious Loans Act, the strict 
performance is excused. 18 Pat. 13=20 P. 
L.T. 1=1939 Pat. 55 (F3.). Where there is 
a contract to deliver goods in instalments 
spread over a number of months, the sellers 
cannot postpone the delivery of the whole 
until the last montit as the buyers have the 
right to demand delivery in instalments. 42 
<?. 305=23 C.L.J. 62=20 C.W.N. 240, If a 
person reaps the benefit of a contract with- 
out being party to it he must pay the money 
due under it- The doctrine that no stranger 
can enforce a contract though made for his 
benefit does not universally apply in India. 
41 M. 488=34 M.L.J. 193. See also 121 l.C. 
337; 141 I.C. 490=1933 L. 178; 138 l.C. 263 
t=1932 L. 566; 131 I.C. 210; 131 1.0. 1011; 
131 1.0. 575; 134 I.C. 100; 55 M. 436=62 M. 
XuT. 533. A tender of performance must 
satisfy all the requirements of the contract. 
46 J.C. 497=11 Bur.L.T. 9. Yendor is not 


bound to see that purchaser takes delivery 
within time. Where it is necessary for 
vendee to take samples before delivery, the 
vendor is bound to deliver goods some time 
before the specified date so as to give him 
time to satisfy himself. 32 l.C. 720=9 S. 
L.R. 160. In the absence of evidence of 
contrary intention of parties, legal represen- 
tatives can require specific performance of 
the contract. 49 B. 862=91 I.O. 360=1926 
B. 97. A universal legatee is liable for debts 
of testator to the extent of testator’s pro- 
perty in his hands. 157 I.O. 956=1935 O-W. 
N. 1031. An annuity for the life of a per- 
.son may be created either by will or by deed. 
Where after the death of the promisor there 
is a default in the payment of the annuity, 
the annuitant can recover it by a suit against 
the legal representative of the promisor, 
limited of course to the extent of the assets 
of the deceased in the hands of the legal 
representative. Actions against the executor 
or adm i ni strator do not exhaust the remedy 
open to the annuitant in India. 1943 A.L. 
W. 78. Stock exchange transaction — 
Stockbroker need not retain for his client 
specific shares purchased. 47 L.W. 73=1938 
P.0, 23 (P.O.). 
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Illustrations . 

wO -4 promises to deliver goods to 5 on a certain day on payment of Rs. j ooo. A dim 

before that day. A's representatives are bound to deliver the goods to B, and B is bound to tbm 

Rs. 1,000 to A’s representatives. p y 

(b) A promises to paint a picture for B by a certain day, at a certain price, A dies beforw 

the day. The contract cannot be enforced either by A*s representative or by B, c 


38. Where a promisor has made an offer of performance to the promisee and 
. the offer has not been accepted, the promisor is not 

fifcr of performance*. 0 ^sponsible for non-performance, nor does he thereby 

lose his rights under the contract. 


Sec. 38. — Section applies to an offer which 
has been accepted as well as to an offer 
which has been refused. 73 I.C. 682. As to 
obligation of the other party after breach of 
contract, se e 3 M.I/.J. 197. Seller must 
give buyer opportunity to examine goods. 
1927 M. 62 . S. 38 only requires a reasonable 
opportunity to be given to the buyer to 
examine the goods sold. 42 1. 0 . 382 ; 97 I.C, 
866 (M.). As to proper place of inspection 
of goods see 59 C. 928=1932 0. 879. A valid 
tender improperly refused stops further in- 
terest. 12 I.G. 502=34 M. 320 ; 34 L.W. 843 
=55 M. 458=62 M.LJ. 266. In the case of 
ordinary money claims not based on mort- 
gage, a tender before suit of the amount due 
must be followed by payment into Court in 
order to stop the running of interest. 
1932 M. 109=55 M. 458=62 M.L.J. 266; 
(38 M. 959; 16 B. 141; 34 C. 305, Rel.) 
In the case of mortgages, the rule is 
different and a tender alone has the 
effect, under S. 84, T. P. Act, of stop- 
ping interest from the date of tendor. 
1932 M. 109=55 M. 458=62 M.L.J. 266. 


An assignee 0 / a promise may he able to 
cl aim what his transferor could claim, but 
he would not become a promisee by reason of 
the assignment so far as the original promi- 
sor is concerned. The power of a co-mort- 
gagee for giving a valid discharge of the 
whole mortgage debt is based largely on a 
consideration of S. 38, but that section is 
confined to promisees as defined by the Act 
and not to the heirs or assignees of a pro- 
misee. On a devolution of a mortgagee’s in- 
terest either on his legal representatives or 
on his assignees, the latter would be, at least 
amongst themselves, entitled to recover their 
own shares and be able to give an acquit- 
tance to that extent only and not for the 
shares of the others. If a co-assignee there- 
fore is found to have realised his own share 
of the mortgage debt, he cannot be said to 
have been acting in the capacity of an agent, 
much less of a constructive trustee, and any 
receipt by cannot be considered to be a* 
receipt on behalf of the others. 50 Ii.’W . 183 
=1939 Mad. 818=(1939) 2 M-Ij.J . 214. 

Person pleading tender must always be ready 
and willing to pay the amount. Plea of tender 
before suit must be followed by payment 
into Court after suit. 16 B. 141. See also 
39 M. 959. A tender to be valid must be a 
tender of the whole amount due and not of 
a part only and there is nothing to prevent 


this general law as to tenders applying to 
payments decreed in respect of a mortgage 
26 O.C. 59=1923 O. 241; 130 I.C. 817=l®fi 
N. 91. An offer which a promisor must make 
to the legal representatives or heirs of a de- 
ceased promisee in order to take the benefit 
of S. 38, should be subject to exactly the 
same conditions as those which it would have 
had to fulfil, had it been made to the origi- 
nal promisee. IX.R. (1938) 2 Cal. 337 = 4 $ 
C.W.N. 1023. The heirs of a single promisee 
are for the purpose of an unaccepted tender 
in the same position as joint promisees, that 
is, a tender to one of them is a valid fender. 
43 C.W.N. 423. Tender with condition la 
not valid. 27 C.W.N. 299=44 M.Ir.J. 728= 
1922 P.C. 347; 41 C. 493=40 I. A. 223=26 
M.L.J. 25 (P.C.). Tender of a portion of 
the debt with conditions attached to tender 
vitiates tender. 25 Bom.Lf.lt. 830=1924 B. 
264; 130 I.C. 817=1931 N. 91. A condi- 
tional tender of r e nt demanding a receipt 
that the tenant paying the rent, was a Jcaimi 
raiyat is not a good tender. 51 I.C. 793. 
Where a bond Tecited that if three instal- 
ments fall in arrears the whole principal 
becomes payable, a tender by the debtor of 
principal only without interest on overdue 
instalments when the latter is stipulated ex- 
pressly in the bond, is not a proper tender 
and interest on overdue instalments is recov- 
erable. 31 I.C. 304. A tender is not valid 
pro tan to if a large sum is in fact due. and 
if the tender is accompanied by a demand 
for cancellation, and delivery of the mort- 
gage deed. 20 I.C. 184=16 M. L. T. 
363. A mere offer by post is not a legal ten- 
der. 26 I.C. 121=27 M.Ii.J. 482. 
The mere expression by letter of a 
willingness to execute a release deed with- 
out having a document ready to be delivered 
is not valid tender. 38 M. 959=26 M.3U. 
331=23 I.C. 581. Tender of money locked 
up in a box or of goods enclosed in a case 
which the other party is not allowed to open 
is not sufficient tender, and the tender as a 
plea in an action is incomplete unless aeeo m - 
panied by a tender . in Court. 38 1C. 969. 
Contract of sale with condition of re-pur- 
chase — Actual production of cash only is 
strict compliance, but conduct of vendee may 
dispense with strict compliance. 89 LO. 484 
=1925 O. 533. On this section, see also 48 
M.L.J. 522=90 1.0. 206=1925 M. 888. The 
section seems to treat each joint promisee 
as a partner or agent of the other joint pro- 
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Every such offer must fulfil the following conditions : — 

(1) it must be unconditional : 

(2) it must be made at a proper time ancf place, and under such circumstances 
that the person to whom it is made may have a reasonable opportunity of ascertaining 
that the person by whom it is made is able and willing there and then to do # the 
whole of what he is bound by his promise to do : 

(3) if the offer is an offer to deliver anything to the promisee the promisee 
must have a reasonable opportunity of seeing that the thing offered is the thing 
which the promisor is bound by his promise to deliver. 

An offer to one of several joint promisees has the same legal consequences 
as an offer to all of them. 

Illustration . 

A contracts to deliver to B at his warehouse, on the first March, 1873, 100 hales of cotton of 
a particular quality. In order to make an offer of a performance with the effect stated in this section, 
A must bring the cotton to B's warehouse, on the appointed day, under such circumstances that 
B may have a reasonable opportunity of satisfying himself that the thing offered is cotton of the 
quality contracted for, and that there are 100 bales. 

39. When a party to a contract has refused to perform, or disabled himself 
from performing, his promise in its entirety, the pro- 
Effect of refusal of party to misee may put an end to the contract, unless he has 
perform promise wholly. signified by words or conduct, his acquiescence in its 

continuance. 


misee to accept tender and payment. So 
payment to one has the legal effect of pay- 
ment to all. 30 M. 544=24 M.L.J. 333=19 
I.C. 12 (F.B.). The section does not deal 
TOth the legal consequences of an accepted 
tender. 36 M. 544. A valid tender must be 
an unconditional offer to pay a specific and 
ascertained sum. An offer to pay the amount 
found due on a settlement of accounts if the 
payee undertook to execute an indemnity 
bond, is not valid tender. 12 1.0. 502=34 
M. 320; 35 M. 685=21 M.L.J. 508=10 I. 
C. 874. An offer by a promisor through his 
solicitor to pay a debt with interest due 
at the date of the offer, does not of itself 
afford a reasonable opportunity to the promi- 
see of ascertaining that the promisor is able 
and willing there and then to perform his 
prorpise, and does not satisfy S. 38 of 
the Contract Act- LLJR. (1938) 2 Cal. 337 
=42 C.W.N. 1023. Where there is an obli- 
gation to pay a foreign unit of account, th* 
form in which such payment is to be made 
must be regulated by the Municipal law of 
the country whose unit of account is in ques- 
tion. What would or would not be a legal 
tender or currency must depend upon the law 
on that subject at the time when the tender 
should have been made. [(1923) 2 Ch. 466, 
.Eel. on.] 1939 A.C. 145=180 I.C. 985=1939 
P.C. 74 (P.C.). The currency in any parti- 
cular country must be determined by the law 
of that country and that law is naturally iu 
terms limited to defining what is legal ten- 
t der in that country. But when that is fixed 
by the local law, it determines what is the 
legal tender of that country for purposes of 
transactions in any other country, so that a 
foreign Court will, when such questions 
come before it, give effect to the proper law 
of legal tender so determined. 172 I.C. 786 
=1938 P.C. 26 (P.C.). See aim 47 L.W. 596 


=1938 P.C. 136 (P.C.). In a contract of sale 
physical possession of goods is unnecessary 
for seller to be held ready to deliver. Sea 
86 I.C. 299=1925 M. 971=49 M.LJ. 300; 
1925 M. 1108=49 M.L.J. 530; 90 1.0. 206= 
3925 M. 888=41 M.L.J. 522; 1925 M.W.N, 
592=192 5 M. 1290. As to proper place of 
inspection in case of sale of goods, see 59 
C. 928=1932 C. 879. Mortgage — Tender of 
mortgage amount by purchaser of eqnity of 
redemption — Offer to give cheque or cash by 
cashing cheque — Refusal — Legality. See 29 
L.W. 220=56 M.L.J. 255. In the absence 
of fraud or an intention to defeat the rights 
of other mortgagees, payment to a single 
mortgagee discharges the mortgagor. 73 I.C. 
682; 44 I.C. 627=(1917) 3 TT.B.R. 42. See 
also 34 M. 320; 48 M. 693=47 M.L.J. 840. 
But see contra 23 1.0. 8; 41 I.C. 921=68 P. 
R. 1917. Where a shop is owned by several 
co-owners payment of entire rent to one can- 
not operate as valid discharge. 168 I.O. 108 
=1937 A.W.R. 390=1937 A.L.J. 395. Where 
in respect of a transaction representing a 
sale with condition of repurchase, the ven- 
dor deposits money in Court within the stipu- 
lated time under S. 83 of the T.P. Act pro- 
ceeding on the footing that the transaction 
represents a mortgage by way of conditional 
sale, and the Court serves notices on all the 
vendees, there is a valid tender of the money 
bv the vendor who is entitled, to a reconve- 
yance. 43 C.W.N. 423. 

Sec. 39. — English Law same as Indian law. 
4 C. 252; 104 I.C. 587=1927 O. 265. For a 
review of English case-law as to repudiation 
of contract, see 85 I.C. 118=3925 L. 217; 
3930 L. 979. Application of section. 1930 
A. 506. Section is an enabling one. 9 M. 
L.T. 479; 29 B. 46; 10 C.W.N. 932 under S. 30 
there must be a refusal to perform or 
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r 4 Illustrations, 

. jO ,-^j a singer, enters into a contract with 35, the manager of a theatre, to sing at his theatre 
two nights in every week durifig the next two months, and B engages to pay her ioo rupees for each 
night s performance. On the sixth night, A wilfully absents herself from the theatre. B is at liberty 
to put an end to the contract. 

. W A, a singer, enters into a contract with B, the manager of a theatre, to sing at his theatre 
two nights in every week during the next two months, and B engages to pay her at the rate of ioo 
rupws for each night. On the sixth night A wilfully absents herself. With the apent of B, A sings 
on the seventh night. B has signified his acquiescence in the continuance of the contract, and cannot 
now put an end to it but is entitled to compensation for the damage sustained by him through A*s 
failure to sing on the sixth night. / 


\ disablement from performing before a 
promisee may put an end to the contract; 
suspicion is not enough and one party cannot 
insist that one action shall precede another in 
time merely because he happens to be suspi- 
cious. If the plaintiff (buyer) knows and 
can prove that he will not get immediate pos- 
session and if under his contract he is en- 
titled to such immediate possession he may 
put an end to the contract even before he 
has completed the purchase by paying the 
full consideration. 1932 M.W.N. 122. It is 
not open to a party to repudiate a contract 
and then change his mind and insist on its 
performance. 12 Mys.LX 81=39 Mys.H.C. 
H, 263 . 8. 39 of the Contract Act applies 
to executory and not to executed contracts. 
Where in pursuance of an agreement to as* 
sign certain arrears of rent in discharge of 
debts due, the vendor executes the deed of 
assignment and has it registered and the 
vendee gives back the vouchers there is a 
completed transaction. The non-delivery of 
the deed of assignment by the vendor to the 
vendee is not such an act as would render 
the contract null and void at the choice of 
the vendee- 22 Pat. 306=A.I.R. 1944 Pat. 
3=26 Pat. 914. As to contract for perfor- 
mance of personal service, see 19 M. 18- 
Performance accepted after time fixed — No 
right to compensation. 14 I.C. 129. See 
also 1925 X». 217. Anticipatory breach — 
Pacts amounting to. See 2 L. 301. See 
also 1938 Pang. 353. Anticipatory breach 
-—Contract kept open — Suit for damages — 
Plaintiff's conditional willingness to perform 
not sufficient. 1930 Ir. 979. Where # a 
person has by his own conduct made it im- 
possible for himself to perform his contract 
in its entirety within the stipulated time, 
the other party is legally entitled to put an 
end to the contract and no question of dama- 
ges will arise. 134 I.C. 779=32 F.L.B* 
593. See also 149 I.C. 304=1934 A. 617* 
38 L.W. 533=145 I.O. 476=1933 H. 704; 
44 C.W.N. 11. Where as per terms of the 
contract of affreightment a demand for space 
is made by the shipper, the 4 fact that 
the shipper had no goods to ship and was 
attempting to obtain an advantage fine to 
the rise in freight does not entitle the ship- 
owner to repudiate the contract though the 
fact can be taken into account when consi- 
dering the question of damages . 196 I.C. 529 
=1941 Sind 146. . jS 

Contract and Conveyance. — Distinction . 


9 A.L.J. 398=34 A. 273. As to implied repu- 
diation of contract, see 1925 M.W.N. 592= 
1925 M. 1290. To be relieved from future 
performance by the conduct of the other, the 
conduct must amount to a renunciation or 
absolute refusal to perform the contract- 
such as would amount to rescission if he had 
the power to rescind. 28 C.W.N. 104=1924 
C. 427; 3 Mys.L.J. 197. See also 2 Inck. 279 
=1927 O. 12. 


Sale or immovable Property. — Postpone- 
ment of performance} — Eeseission by vendor 
— Damages. 40 M. L.J. 13=61 I.C. 457; 23 
I.C. 91=63 P.R. 1914; 29 I.C. 989=19 C.W\ 
N. 933. A purchaser under a contract of 
sale is entitled to a good and a marketable 
title. If the title is doubtful, e.g., it require* 
investigation, the purchaser cannot be com- 
pelled to rescind the contract or to accept 
without investigation the doubtful title. 52 
I.C. 971 (M.) [9 A, 705 (P.C.), Dist.] See 
also 51 B. 247=29 Bom.L.R. 19=1927 B. 
195; 1926 C. 339. Ss. 39 and 64 and justice, 
equity and good conscience require that a 
servant who quits his master's service 
before the expiry of the contract period, 
should be ordinarily paid for the fujl period 
he worked under the master deducting the 
damages caused by the breach. 23 M.L.J. 
680=17 I.C. 894. Under S. 39 a party to 
a contract can put an end to it. when the 
other party to it fails to perform his promise 
in its entirety. But if he does not choose 
to do so the * contract holds good. 10 I.C. 
25S=9 479; 30 I.C. 18; 38 I.C. 

877=2 P.Ir.J. 168. See also 22 M. L. J. 
207=30*1,0. 320. Where the seller did not 
el net to treat the refusal by the buyer to 
take delivery of one instalment of the goods 
as a repudiation of the entire contract, the* 
contract is kept alive for the benefit of both 
parties. The seller remains subject to all 
his own obligations and liabilities on it and 
enables the buyer not merely to complete the 
contract, if so advised, notwithstanding ms 
previous repudiation but also to take advan- 
tage of any supervening circumstances, 
the failure of the seller to make a tanner, 
to iustifv his declining to complete it. 56 M. 
304=1933 M. 176=64 M.L.J. 199. Wtoe 
a buyer refuses to take delivery of goods when 
Werert to him on the ground theyyere 
out of time, he cannot afterwards justify the 
refusal on the ground that the goods offered, 
were not in accordance with the eontxaefc 
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By whom Contracts must be performed. 

Ao If it appears from the nature of the case that it was the intention of the- 
* " parties to any contract that any promise contained m it 

Person by whom promise is j-, e performed by the promisor himself, such 

to be performed. promise must be performed by the promisor. In 

other cases, the promisor or his representatives may employ a competent person. 

to perform it. > . 

Illustrations. 

t a nrom ice- to t>av B a sum of money. A may perform this promise, either by personally 

. (jL B or P by causing it to be paid to B by another ; and, if A dies before the time- 

a^ntS fOT payment, his representative must perform the promise, or employ some proper person 

“ d ° 7b) A promises to paint a picture for S. A must perform this promise personally. 

v 1 41, When a promisee accepts performance of the 

Effect of accepting perfor- promise from a third person, he cannot afterwards 
mance from third person. enforce it against the promisor. 

42, When two or more persons have made a joint promise, then unless a 
* * contrary intention appears by the contract, all such 

Devolution of joint liabilities, persons, during their joint lives, and after die death of 

any of them, his representative jointly with the sur- 


and he is liable for damages for his jnsti- « 
Sable refusal, because he gave a wrong rea* a 
son for it. 49 M. 781=93 I.C. 673=1926 » 

M. 778. See also 113 I.C. 747=1929 A. « 

62. Where agent had suffered losses on con- * 
tracts made for principal, and the principal 1 
faile d to indemnify the agent after demand < 
■vmub made, and failed to honour the handy ' 
drawn on him, the default of the principal 
justifies rescission of the contract of agency 
under S. 39. 31 I.C. 450=9 S.L.B. 7T. 

A mortgagee although he has not paid the 
amount due on a prior mortgage can sue on 
his own mortgage in respect of amounts he 
has paid. 105 I.C. 12=1927 0. 527. 

Rescission op Contract. -—-Notice 'of in- 
solvency — Bale of goods. 27 I.O. 102=8 
S.L.B. 95. The right of rescission arises 
only when the other party fails to perform 
the contract in its entirely. 17 I.C. 37=6 3. 
L.B. 103; 19 I.C. 653=6 S.L.B. 187. See 
also 2 Luck. 279=1927 O. 12. 

Sics. 39 and 62.— Parties to hand-note 
agreeing to enter into new contract— Debtor 
not carrying out in entirety his part of 
agreement— Bight of creditor to sue on hand- 
note- See 184 I.C. 705. » 

Sics. 39, 64 and 65. — Under S. 39 of the 
Contract Act, a contract which is wrongfully 
repudiated by one of the parties to it does 
not thereby become voidable at the option 
of the other party so as to attract the ope- 
ration of S. 64 of the Act. If the other 
party does not act upon the repudiation, the 
contract is enforceable by both the parties 
and continues to be so enforceable xmtu 
the repudiation is acted, upon by him. 44 C. 
W.N. 11. Mere repudiation of a contract by 
a partv is nothing but an offer to rescind. 
The party not in default must act upon the 
repudiation so as to accept this offer. Other- 
wise the contract remains in force and con- 
tinues to be enforceable by both the parties. 
Termination of the contract by the promisee 


is the acceptance of the repudiation. On such 
acceptance the contract is at an end. At no 
stage, therefore, the contract is voidable as 
defined in the Contract Act. In the absence 
of any clear indication in S. 39, it cannot be 
held that the legislature intended to include 
eases under S. 39, within S. 64 of the Con- 
tract Act. 44 C.W.N. 11. When one party 
to a contract has refused to perform his obli- 
gation thereunder so as to give rise to a right 
in the other party “to put an end to” the 
contract under S. 39 of the Contract Act, 
the latter is a person at whose option the 
contract is ‘ voidable ’ under S. 64 of the 
Act, and if he does put an end to the con- 
tract, he rescinds a voidable contract. When 
he has so rescinded, the contract becomes* 
‘void* under 8. 65 of the Contract Act. A 
party who has “put an end to” a contract 
under S. 39 is, therefore, liable to restore- 
any benefit received by him under the con- 
tract from the other party. He is, however, 
entitled to damages for the defaulting party's 
breach under S. 75 of the Act. 70 I. A. 
35=1943 A.L.J. 387=56 L.W. 283=47 O. 
W.N. 497=A.I.B. 1943 P.O. 34=(1943) 

2 M.L.J. 369 (P.C.). 

Sec. 41. — S. 41 which provides for the dis- 
charge of a contract by the acceptance of 
i performance by a third party, applies only 
l when the contract has in fact been perform- 
. ed. 39 A. 178=32 M.L.J. 244=14 AX.T. 
r 223 (P.C.) ; 39 I.C. 43=44 IA. 60 (P.C.). 

5 See also 112 I.O. 491=1928 M. 972; 1933 
9 L. 335=34 P. L.B. 440. 

1 Sec. 42.— Engush Law, how differs from- 
!. Indian law, see 6 B. 700. Section accords 
j with, mercantile usage. 17 B. 1. Prima fade 
defendants inter Be are liable for contribu- 
e tion where a joint decree for costs has been 
r- passed against them. But the defendants-- 
who did not defend the snit or took no in- 
s. teieflt therein are equitably entitled to el- 
se emption. 1929 A. 654=122 I.C, 661- 
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vjyor,_ or survivors, and after the death of the last survivor, the representatives of 
all jointly, must fulfill the promise. 

43. When two or more persons make a joint promise, the promisee may. 

Any one of joint promisors in the , absen ^ of express agreement to the contrary, 
may be compelled to perform- compel any 1 [one or more] of such joint promisors to 

perform the whole of the promise. 


LEG. REF. joint promisors to demand that all the joint 

^ 1 These words- were substituted for the word promisors, should contribute equally to the 

9 ”7 S. 2 ^nd Sch. II of Act XU of performance of the remaining portion of the 

promise. 45 C.W.N. 357. A joint promi- 

A * sor hs entiiled to claim contribution from the 

• Scope — 8. 43 takes away the others regarding the costs paid by him to the 

ngnt of a joint-debtor to be sued jointly. promisee, when thfe payment of such costs is 

27 I. C. 94=107 P.R. 1914. Right of contri- part of the joint promise- 45 C.WN. 357. 

bntaon can only arise when there was admit- A joint promisor cannot claim contribution 

tedly a joint liability which has been dis- from the others regarding the costs incurred 
charged by one of the two persons jointly by him in the legal proceedings between him 
liable. 43 P.W.R. (J. &K.) 149. Under and the promisee, the coats which he 

the English Law accord and satisfaction made has had to pay to his own attorney. 45 GW. 

by one of several parties B jointly liable or N. 357. Joint promisor is bound to concri- 

jointly and severally liable to the same ere- bute debt kept alive by acknowledgment— 

ditor for the same debt discharges the claim Cause of action arises from date of payment, 

of the creditor against all. There is no rea- 116 I. C. 129=1929 M. 309. UndeT S. 43 a 

son why this principle would not apply to cos- suit to recover the balance on an account 

es of joint and several liability under S. 43. can be maintained against some of the part- 

I.L.R. (1941) 2 Cal 237=45 C.W.N'. 830. ners because their liability is joint and seve- 

On this subject, see also 85 I.C. 788=1925 ral. 53 B. 652=31 Bom.L.R. 1187. See 
A. 425; 15 Mys.L. J. 292; 89 I.C. 977. See (1038) 2 M.L.J. 287. 

also 78 C.L.J. 514=1942 Cal- 87. As to Effect of Section is to make liability of 
when payment to a joint mortgagee operates each of the eo-promisorB, joint and several, 

as discharge, see 48 M. 693=47 M.L.J. 840. 33 M. 317; 17 B. 6. See also 1932 M.WJST. 

Applicabujltt. — S. 43 applies only where HH- decree for whole rent can be passed 

two or more persons have made a joint pro- against one of several tenants. 8 PatXuT. 201 
mise and not where two or more persons £=1927 P. 2=97 I.C. 373- See also 17 Pat- 
have become jointly interested by inherit- 662=20 Pat.L.T. 282=1939 P.W.N. 141; 
ance in a contract made by a single person. 17 Mys.L.J. 257. But in execution of the- 
119 I.C. 419 (2)=1929 L. 783. See also decree, the right, title and interest of the 
1932 M.W.N. 1111; 1934 P. 411 (2)=148 I. judgment-debtors only can be sold. 5 P. 233 
C. 434 ; 48 L.W. 383=(1938) 2 M. L. J. =94 I.C. 28=1926 P. 504. A judgment with- 
287. There is nothing in the Contract Act out satisfaction recovered against one of 
which says that before contribution can be two joint debtors is not a bar to an^ action 
claimed there must be a compulsory payment- against the other, where the debt is joint and 
S. 43 permits any joint promisor performing several. 147 I.C. 702 (2) =1934 P. 52 (2). 
the promise to claim contribution. It makes Contract by one partner on behalf of the 
no distinction between voluntary or compul- partnership — Promisee can sue any one of 
sorv performance. 45 C.W.N. 357. It is not ne- the partners for performance of the whole 
cessary for application of S. 43 that the con- promise- 104 I.C. 700. One of two joint 
tract must arise out of a negotiable instru- promisors cannot plead the minority and the 
ment. S . 43 applies to all actions on contract consequent immunity of the other_ from BMr 
express or implied, enables a creditor to sue bility as a bar to the promisee's claim against 
one of several joint promisors, without im- himself. 39 M. 409=43 I. A. 99—31 M-L- 
pleading the others and operates to convert a J. 18 (P.C.). A contract of sale entered 
/joint contract into a joint and several con- into by a major and minor vendee is a joint 
tract to which O. 1, R. 6, C.P. Code, must one and can be enforced against the 
apply. 1934 Pesh. 94. Contract by on© part- vendee. 4 L. 334=1924 L. 146. W here 
ner on behalf of partnership — Right of pro- joint debtors (who were joint tort-feaoor» m 
misee to sue one of the partners. See 30 the suit) have under a compromise in uwjrG 
Punj.L.R. 149. Under S. 43, each joint pro- contracted to pay a sum of money to the 
xnissor is entitled to insist upon an equal per- tiff and some of them pay the ®n*n 
formanee by all the joint promisors of the the rest for contribution, their claim cannot 
promise- If the promisee remits the perfor- b e resisted on the ground that or twm 
mance of part of the promise in favour of on c were joint tort-feasors before _the_compro ise- 
x>r some of the joint promisors, such remis- 38 A. 237=33 I-C. 165. See also 11 B©ng-U- . 
sion cannot destroy the right of the other 76. The right to eoatributwn as oeW e 
C.CLM.— aao 
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Each of two or more joint promisors may compel every other joint promisor 
„ , . to contribute equally with himself to the performance 

may C ° mpcl of the promise, unless a contrary intention appears from 
the contract. 

If any one of two or more joint promisors makes 
Sharing of loss by default default in such contribution^ the remaining joint pro- 
in contribution. misors must bear the loss arising from such default in 

equal shares. 

Explanation . — Nothing in this section shall prevent a surety . from recovering 
from his principal, payments made by the surety on behalf of the principal, or entitle 
the principal to recover anything from the surety on account of payments made 
by the principal. 


partners is not essentially different from the 
right to contribution as between persons w.io 
are jointly liable in respect of a debt. But 
a partner’s action for coni ribut ion ia condi- 
tioned by the special law of partnership. So 
long as the partnership continues or subsists, 
no separate action for contribution will lie, 
because the right of contribution is subject 
to the special rights and obligations created 
by the contract of partnership and the right 
to contribution cam be enforced only as a 
part of the general suit for accounts of the 
partnership. Where, however, the partner- 
ship relation no longer exists and there is no 
likelihood of any restitution being necessary, 
there is no reason to apply the rule prohibit- 
ing actions for contribution as between per- 
sons who were once partners but have ceased 
to be sucli. The right to sue for contribution 
as between co-judgment-debtors arises out of 
equity, an equity all the more stringent in 
view of the provisions of S. 43 of the Con- 
tract Act. That is part of the general equity 
whieh requires that one shall nofe bear the 
whole burden in case of the rest and it comes 
into existence only when the common burden 
ia discharged and not before. 48 L.W. 383 
=1938 M.W.N. 1041= (1938) 2 MXJ. 287. 
The doctrine of English Law that there is 
no contribution between joint tort-feasors 
cannot safely t>e extended to India. 38 A. 
237=33 I.C. 165. Sec also 7 C, 702 j 25 M. 
599. A suit against tbe firm in the firm's 
xuirac bars a separate suit against the repre- 
sentatives of a deceased partner. 42 I.C. 815 
=19 Bom.L.R. 837. The effect of S. 43 is to 
eftcitle plaintiff to get a decree against any 
of the co-contractors thohgh plaintiff cannot 
get a decree against both. 40 I.C. 194=339 
Bom.L.R, 370. A release granted to one of 
several judgment-debtors without any inten- 
tion to release the others will discharge the 
others only pro tanto and not in respect 
of the entire debt. 51 I.C. 98=29 C. 
L.J. 245. A release of one of two 
mortgagors does not release the other. 50 
C. 18=74 I.C. 1021=1924 C. 209. Where one 
of sevcrul joint tenants is liable for the 
whole rent, on his death leaving several 
heirs, all the eo-parceners constitute in law 
one heir. 50 C. 737=1924 C. 165. A suit for 
cesses is maintainable against all tbe heirs 


of one of the original lessees although, the 
heirs of the other original lessees are not 
proTterlv made parties. 27 C.W.N. 521=1923 
C. 615. It is no answer to a claim for rent 
against three tenants that if one of them, 
becomes an insolvent, the other persons are 
not liable to pay the rent. 53 I.C. 973=30 C. 
L.J*. 515. Sec also 1927 P. 2. S. 43 is not 
applicable to a puit for aTTears of rent 
against one of several heirs of a deceased 
tenant. A landlord cannot maintain such a 
suit without joining the other heirs. 45 I.C. 
732; 27 C.W.N. 521=1923 C. 615; 36 I.C. 
243. In order that one co-promisor can re- 
sist a suit on the ground that the co-promi- 
sors have not been impleaded, he must show 
that there was a definite contract that each 
promisor should not be separately liable. 105 
I.C. 484. When the contract is by a single 
person as a tenant and he dies, the liability 
of his heirs is a joint liability, for co-heirs 
form a single person. The liability of joint 
tenants for rent is a joint and several liabili- 
ty. 44 I.C. 80=22 OW.N. 289. Suit for 
arrears of rent not falling due, in the life- 
time of the deceased tenant can be main- 
tained against some of Ms heirs. The suit is 
not bad though all heirs are not joined. 36 
I.C. 243. Where the parties are interested 
jointly by law in a contract by a single per- 
son, S. 43 cannot be applied. 35 I.C. 563=24 
C.L.J. 371. Joint contract is not terminated 
by tbe death of one of the joint contractors. 
16 I.C. 852=17 C.L.J. 201. S. 43 does 
nof, enable a person suing one of two part- 
ners,, in their private capacity, and failing to 
establish his claim, to continue the suit, 
against them as against the firm. 31 I.C. 
209=76 P.B. 1915; 4 L. 239=77 I.C. 338= 
1924 L. 148. Registered pattadar with 
limited interest in land paying Government 
Revenue can recover from other persons 
having interest. 12 L.W. 180=59 I.C. 262. 
Loan by partner to the partnership— Suit for 
recovery of — Maintainability. 64 I.C. 183. A 
partner in a firm can have a dual capacity, 
that of creditor, of the firm as well as that 
of partner in it. 64 I.C. 183. A suit for 
contribution in respect of costs is not main- 
tainable. 33 I.C. 357=18 O.C. 340. A suit 
on hand note executed by several persons is 
not bad simply because one only of the joint 
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Illustrations . 

(a) A, B and C jointly promise to pay D 3,000 rupees, D may compel cither A or B or C 
to pay him 3,000 rupees. 

( b ) A, B and C jointly promise to pay D the sum of 3,000 rupees. C is compelled to pay 
the whole. A is insolvent, but his assets are sufficient to pay one-half of his debts. C entitled to 
receive 500 rupees from A*s estate, and 1,250 rupees from B. 

(c) A, B and C are under a joint promise to pay D 3,000 rupees. C is unable to pay anything, 
and A is compelled to pay the whole. A is entitled to receive 1,500 rupees from B. 

(d) A , B and C a re under a joint promise to pay D 3,000 rupees. A and B being only sureties 
for C. C fails to pay. A and B are compelled to pay the whole sum. They are entitled to recover 
it from C. 


Where two or more persons have made a joint promise, a release of one 
„ ^ . . * of such joint promisors by the promisee does not dis- 

proj^ t r? freleaSCOf0nej0in charge the other joint promisor or joint promisors; 
v * neither does it free the joint promisor so released from 

responsibility to the other joint promisor or joint promisors. 

45. When a person has made a promise to two or more persons jointly, then, 
_ . . .. . . . unless a contrary intention appears from the contract. 

Devolution of joint rights. t jie right to claim performance rests, as between him 

and them, with them during their joint lives, and, after the death of any of them, 
with the representative of such deceased person jointly with the survivor or survivors, 
and, after the death of the last survivor, with the representatives of all jointly* 


44 - 


promisors has been sued. 76 I.C. 988=2 P. 
466. Where a decree creates a joint and 
several liability; the judgment-debtors can- 
not in execution claim an apportionment. If 
executed for the whole against any on e , his 
remedy is to sue for contribution. 2 P. 796 
=74 T.C. 867=1924 P. 262; 76 I.C. 905= 
1924 M. 279. A person in wrongful posses- 
sion cannot bring a suit for contribution of 
payment made in support of his own title- 
15 C.W.N. 332=13 C.L.J. 646. Joint pro- 
misors — Dismissal of suit against— -Appeal. 
34 I.C. 138. 

A person having a claim against two co- 
promisors alternatively-. if he elects to pro- 
ceed and obtain a judgment against one of 
them, cannot proceed against the other; by 
pursuing his claims against the former to 
judgment he abandons his claim against the 
latter. 165 I.C. 338=38 Bom.L.R. 610= 
3936 Bom. 344. On this section, see also 62 
C. 612=39 C.W.N. 461. 

Sec. 43, III. (o) ; — -Where in a suit on a 
promissory note jointly executed by three 
members ‘of a joint Hindu family, one of 
them having been adjudicated insolvent, the 
creditors discharged him from the suit. HeZd, 
that rhe suit was maintainable as against the 
other two executants. 144 I.C. 117=1933 
N. 324; 2 P. 460; 17 B. 6; 7 P. 353. Co- 
heirs — Liability for rent — Claim barred 
against some of them — Others cannot be 
made liable for entire rent. 48 I.C. 536. 
Under the Indian Law a release by the 
creditor of one of the mortgagors, jointly 
and severally liable without expressly reserv- 
ing his remedies against the other mort- 
gagors, has not, the effect of releasing the 
others. 44 C. 162=21 C.W.N. 740. See also 
4 C. 336; 39 M. 548; 6 C.L.R. 212; 13 Pat. 
Xi.T. 619. (Joint decree for costs). The 
position as regards joint judgment- debtors is 
the same in principle as that as regards joint 


promisors under 8. 44, Contract Act. Hence 
a release granted to on e of them without the 
consent of others does not absolve the latter 
from liability. 144 I.C. 981=1933 L. 505. 
(39 3kl. 548, Eel. on.) The English Law doc- 
trine that the release of one of several joint 
debtors releases all from liability, has no 
application to India as evidenced by S. 44. 
44 C. 162. The release of a joint judgment- 
debtor does not operate as a release of the 
others but they can claim the benefit of the 
amount actually paid by the released 
judgment-debtor. 39 M. 548=29 I.C. 393. 
Where on a insolvency of a firm, the credi- 
tor brought a suit against the members of a 
joint family firm alleged to be a partner in 
the insolvent firm and by the terms of a com- 
promise in the suit, the creditor received a 
smaller amount than due and released one of 
the partners and the whole of the asset, the 
release operates as an absolute release in 
favour of the whole firm insolvent and the 
creditor is not entitled to prove in the in- 
solvency for the balance. 129 I.C. 890=32 
Bom.L.R. 1656=1931 B. 123. 

Secs. 43 and 44 . — Construction of sections 
— Liability of joint contractors under 
English and Indian Law. See 62 C. 612=39 
C.W.N. 461. 

S. 44 of the Contract Act applies not only 
to the case of a complete discharge but also 
to one of a partial discharge of some of the 
joint promisors by the promisee. A partial 
discharge of some of the joint promisors by 
the promisee docs not release them from their 
liability to contribute equally with others to 
the performance of the promise. 46 C.W.NF. 
234. The fact that the decree-holder may have 
released some of the joint judgment-debtors 
from some part of their share of the judg- 
ment-debt does not affect the liability of the 
others to contribute, and under 8. 44 of the 
Contract Act it does not discharge the other 
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Illustration . 

Aj in consideration of 5,000 rupees lent to him by C and C promises B and C jointly to repay 
them that sum with interest on a day specified. B dies. The right to claim performance rests with 
B's representative jointly with C during C's life, and after the death of C with the representatives of 
B ana C jointly, 


joint-debtors. 77 C.L.J. 434=A.I.B. 1944 
Cal. 328 (2). 

Sec. 45. — For an exception to S. 45 in ca3e 
of Government securities, see the Indian 
Securities Act, (XIII of 1886), S. 5. 

Applicabiijty.— Section applies to all 
joint promisors (as) partners, co-heirs, etc. 
10 B. 32. Sec also 17 B. 6; 17 B. 29; 21 B. 
12; as also joint family members carrying 
on partnership business. 8 0. 815; 7 B. 217; 
18 M. 33; 18 C. 86; 33 A. 382 (P.C.). It is 
doubtful whether S. 45 applies to a claim 
for possession of land. Where, however, the 
suit is really for specific performance of a 
contract, the defendant may plead S. 45 as a 
bar. 57 P.& 1911=12 I.C, 850. Sec also 155 
I.C. 610=1935 L. 478. Distinction between 
action of pure tort and action of wrong 
arising out of contract pointed out (135 E. 
K, 561, Bef. to.) 1932 M. 583=62 M.L.J. 
154. 

Emccr or Section is to extend English 
law as to trading partnership to all partner- 
ship cases. 9 A. 486. 

Special Cases— Co-heirs. — On e debt cre- 
ates a single and indivisible liability which 
gives rise to one single cause of action. One 
of several heirs of a deceased obligee cannot 
sue for his' share in the money due under the 
bond. 33 A. 327=9 I.C. 127. (7 A. 313, 
FolU Sec also 1941 Col. 595. See also 197 
I.C. 321. Payment to one of the ca-heirs of 
a promisee under a bond would not discharge 
the promisor from his liability. So also are 
payments made to a junior member of a 
Hindu family during the lifetime of its 
manager in whose favour bond was executed. 
41 M. 637=34 M.L.J. 315=45 I.C. 419; 29 
I.C. 586. See also 30 I.C. 371; 7 MysJU. 
379. Where there axe several mortgagees 
and there iB no specification in the mortgage 
deed in regard to who advanced the money, 
the presumption is that the money was ad- 
vanced in equal shares and payment whether 
by bond or otherwise to one of them without 
consent of or reference to the others does 
not discharge the mortgage debt due to 
others. 1930 A.L.J. 290=1930 A. 98=126 
I.C. 364. 

Co-mortgagees. — Where property is mort- 
gaged to two poisons as tenants-in-eommou 
and iherc is no covenant to Tepay each 
separately a moiety of the amount, the right 
of either mortgagee, who desires to realize 
failing the consent of his co-mortgagee, is to 
sue making co-mortgagee a defendant. 46 I. 
A. 272=37 M.L.J. 483=24 C.W.N. 297 
(P.C.). See also 31 C.W.N. 374. Where on 
the death of one of two joint mortgagees, 
the sudvivor alone sued on the mortgage 
Beltf, that the suit was defective owing to 


the non- joinder of the legal representatives 
f'f ihe joint promisee* 1937 A. M.L.J. 118. 
Where there are two mortgagees and a suit 
iw filed on the mortgage by only one of them, 
the absence of the other as a party becomes 
^material when during the course of the 
suit lie dies. The person suing though he 
b*d no right to sue alone on the day on which. 
'»•** sued, acquired that right during the 
♦Mnursp of the suit bv the death of the other. 
VL.R. (1939) Nag/ 515=1939 Nag. 242. As 
whether one of several joint promisees can 
jtiip for his share of the debt oily, see 51 M. 
tj. 648=1927 M. 84; 105 I.C. 544 (suit by 
one broker for his share of brokerage fees). 
A. mortgagor who paid the whole to one of 
+be mortgagees in disregard of a notice by 
the oiher not to pay and who is compelled 
*■,»> pay again, the share of the other cannot 
a refund from the mortgagee whom he 
has paid in full. 24 I.C. 88. One of several 
co-mortgagees cannot maintain a suit for 
sale of the entire mortgaged property to re- 
cover his share of the debt only. 24 I.C. 88. 
Co-mortgagees— Suit by one for his share on 
"’legation that others had received their 
shares is maintainable. 25 I.C. 440=19 C.L. 
J. 327. So also one of the joint promisees 
cannot sue for share of the debt. 51 M. 
L.J. 648. Co-mortgagees are presumed m 
equity to be tenant s-in-eommon of the mort- 
gage debt and their interests are severable or- 
partiable among themselves. Each of them can 
sue joining the unwilling co-obligors as defen- 
dants. 27 C.L.J. 453=45 I.C. 986; 46 I. A. 
272=37 M.L.J. 483 (P.C.). Similarly if some 
of the £0-mortgagees ar e estopped from suing, 
the Court can sever the debt and give decree 
to the others for their share. 27 C.L.J. 
453=22 C.W.N. 641. A payment of the mort- 
gage debt by the mortgagor to one of the 
several mortgagees is not a valid payment as 
against the other mortgagees. 29 I.C. 956= 
21 C.L.J. 570; 29 I.C. 139; 4 Lah. L.J. 23 
=1922 L. 64=63 I.C. 744; 3 Lah.L J. 502. 
But it operates as a valid discharge of the 
entire mortgage if the person to whom pay- 
ment is made was the manager and the agent 
of all the mortgagees. 105 I.C. 751. Co- 
mortgagees — Payment to one if discharge of 
ilebr. 5 Pat. L.J. 376=56 I.C. 403; 5 

Pat. L.J. 151=55 I.C. 841; 31 L.W. 723= 
112 I.C. 501. 

Co-parcener. — The manager of a joint 
Hindu family ean enforce ja contract made 
with the family, and the junior members are 
not necessary parties. 33 A. 272=38 I.A. 45 
=21 M.L.J. 378 (P.C.); 14 I.C. 35=9 A. 
L.J. 410. One of the co-promisees in respect 
of a promissory note is not entitled to bring 
a suit without making the other paTty to it. 
Under S. 45, Contract Act, the right to claim. 
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Time and place for performance. 

Time for performance of 46- Where, by the contract,, a promisor is to 

promise where no application perform his promise without application by the promisee, 
is to be made and no time is and no time for performance is specified, the engagement 
•specified. must be performed within a reasonable time. 

Explanation . — The question “ what is a reasonable time” is, in each particular 
case, a question of fact. 

47 . When a promise is to be performed on a certain day, and the promisor 
has undertaken to perform it without application by 
for perform- the promisee, the promisor may perform it at any time 
whe *F t j. me during the usual hours of business on such day and 
app ca on at the place at which the promise ought to be per- 
formed. 

Illustration . 

A promises to deliver goods at B's warehouse on the first January, On that day A brings the 
goods to j B’s warehouse, but after the usual hour for closing it, and they are not received. A has 
not performed his promise. 


Time and place i 
•nnce, of promise, 
is specified and no 
to be made. 


performance of the promise rests with them 
jointly. Where,, therefore, a i>romissoiy note 
is executed in favour of two brothers form- 
ing a joint Hindu family, only one of them 
who is not the karta of the family is not 
entitled to bring a suit on bams of the note 
without joining the other. (1932 P, 346 and 
1934 P. 85, Disting.) 17 Pat.L.T. 879=1936 
P. 274. Co-parcener — Tender to manager of 
Hindu family is valid. 19 A.L.J. 852=14 A. 
' 64 . 

Co-shaker. — A co-sharer in whose sole 
name the title-deed stands is not entitled to 
object to the tenants paying to his co-sharers 
their shares. He is not bound by payments 
beyond their share unless they were made 
bona fide in which case he is entitled to main- 
tain a suit for his own share of the rent with- 
out malting his co-sharers parties. 28 1.0* 
141=28 M.U. 197. 

Fibm. — O. 30, B. 4, C.P. Code, contains a 
modification of S. 45 of the Contract Act and 
s. suit by firm could continue without the 
legal representative of a deceased partner 
being brought on record as co-plaintiff. 21 
1.0. 509=17 C.ImT. 648. Debts due to trad- 
ing partnerships stand on a different footing 
from debts due under ordinary contracts and 
when one of the partners in a firm dies, 
the surviving partners can sue for the re- 
covery of the debts due to the firm without 
making the legal representatives of the 
deceased partner parties. 4 L. 122= 
1923 L. 197; 24 I.C, 268. All partners living 
.at the time of the institution of the suit 
liability- 54 I.C, 273=10 P. W. B. 
1920. A payment to one of two partners 
constituting a firm operates as discharge of 
liability. 54 I.C. 273=10 P.W.B. 1920. 
'Section 45 does not prohibit the action where 
a partner of a dissolved firm collects his 
share of debt impleading the other partners 
as defendants. It is open to the latter to sue 
again for their share of the debt* 53 I.C* 
416=128 PJB. 1919. See <0* 1926 S. 78= 
$0 1.O* 111. t One partner cannot sue alone to 


recover a partnership debt. He can, how*- 
ever, use the name of the firm and names of 
his co-partners so as to enable him to sue. 
40 I.C. 108. One of several promisees In s 
contract for specific performance cannot 
claim specific performance. 13 1.0. 315= 
1912 M.W.jN". 415. A payment to one of 
several joint promisees does not operate as 
a complete discharge of the debt. 40 I.C* 
405. See cUo 2 PatJUJ. 520=42 I.C. 408; 
29 Bom. L. B. 147=100 I.C. 993=1927 B. 
125; 13 I.C. 315=1912 M.W.N. 415; 36 

M. 544=24 M.LJ. 333 (F.B.); 19 I. C. 
665=17 C.L.J. 372; 49 I.C. 63=22 C.W, 

N. 1021. 

Sec. 46. — In a contract where the dates of 
delivery in instalments are not indicated, 
the instalments must be deemed to have been 
distributed rateably over the period appoint- 
ed for delivery of the whole quantity of goods. 
It is unreasonable for a person who has bor- 
rowed ornaments for use in a ceremony to 
detain them after the ceremony has been 
completed and the owner has demanded their 
return. 126 I.C. 682=1930 O. 395; 43 C* 
305=20 C.'W.N. 240. Agreement by puisne 
mortgagee to pay off prior encumbrances— 
Default — Damages recoverable by mortgagor. 
48 I.C. 550; 1925 O. 132.. Mining lease— 
Time for payment of royalty not mentioned 
— Royalty becomes payable within a reason- 
able time — Limitation. See 21 Pat.L.T. 442 
=1940 Pat. 609. 

Sec. 47. — Sale — Vendor's duty to tender 
goods at the time specified— i Delivery of 
Bailway receipt not sufficient. 40 B. 517=32 
I.C. 948. The nature of the property Is 
one of the matters which has to be taken into 
consideration in detennining whether time 
should be treated as of the os Sense of the 
contract. 57 B, 292=1933 B. 71=34 Bom* 
L.B. 1629. mere a compromise decree pro- 
vides for payment of instalment on several 
dates it cannot be said sa & proposition of 
law that time « not essence of the contract* 
132 1,0. 589=1931 X*. 496. 
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48, When a promise is to be performed on a certain day, and the promisor 
has not ■undertaken to perform it without application 
Application for performance by the promisee, it is the duty of the promisee to apply 
Si^and 1 ^Iace* 0 be &t propCr for performance at a proper place and within the usual 
p ace ’ hours of business. 


Explanation . — The question * 
particular case, a question of fact. 


1 what is a proper time and place 99 is, in each 


When a promise is to be performed without application by the promisee* 
for T>erfor anc<* and no P^ce is fixed for the performance of it, it is 

promise where no application t ^ ie duty of the promisor to apply to the promisee 


49 * 

Place 


to be made and no place fixed 
for performance. 


to appoint a reasonable place for the performance of 
the promise, and to perform it at such place. 


Expiration. — T o determine what is rea- 
sonable time, usage of the business is also 
to be considered. 24 B, 97; 23 M. 441. 
'Where the day for performance is fixed, the 
promisor would have to perform it at any 
time during the nsual business hours on the 
day and place fixed, even if it he a Sunday. 
15 B. 399. 

Sue. 48 .— See 40 fe. 517 under S. 47. 

Sec. 49. — Section does not apply where the 
money is payable in demand and not without 
application by the promisee- 15 1.0. 885 
=16 C.L.J. 279. There is no warrant for 
holding that S. 49 gets rid of inferences that 
should justly be drawn from the terms of 
the contract itself or from the necessities 
of the case, involving in the obligation to pay 
the creditor the farther obligation of finding 
the creditor so as to pay Mm. 63 C. 726= 
40 C.W.N. 392=1936 C. 97 See also 163 

I. C. 397=1936 R. 25. The rule contained in 
S. 49 applies to promises for payment of 
money ms well as to promises for delivery 
of goods. In the case of a lease, it is the 
duty of the lessee to apply to the lessor for 
& reasonable place being named for the pay* 
meat of the premium. When this is not done 
there is an implied promise on the part of 
the lessee to make the payment at the place 
where the lessor resides according to the rule 
that the debtor must pay where the creditor 
is. 1933 A. 147. S. 49 has no application 
to a ease where, by manifest implication or 
necessary import, a place is fixed by the con- 
tract for the performance of the obligation. 
The rule in S. 49 accordingly does not apply 
where there is an obligation to pay the credi- 
tor, and an inference can legitimately be 
drawn, either from the terms of the contract 
itself or from the necessities of the case, 
that there is a further obligation on the deb- 
tor of finding the creditor so as to pay him. 
Quae JV- — Whether the English Common Law 
rale that if no place is named, it is the duty 
of the debtor to make the payment where the 
creditor is, has been superseded by 8 49. (7 
Bom.L.R. 993, Dist. 53 LA. 58=49 M.L. 

J. 806 (P.C.) and 80 B. 167, Ref.) 54 I. 
A. 265=5 R. 451=1927 P.C. 156=53 MX. 


J. 25 (P.C.). See also 142 I.C. 844=1033 
8. 62; 163 I.C. 397=1936 R. 251. S. 49 
has no application to a promissory note pay- 
able on demand in which no place is fixed 
foT payment- In such a ease the Common 
Law rule applies and it is necessary for the 
debtor to seek out his creditor and pay him. 
I.L.R. (1940) 1 Cal 323=44 C.W.N. 609- 
=1940 Cal. 443. A promissory note payable- 
on demand does not imply that a demand 
must be made. The words “on demand** 
only mean that the note is payable immedi- 
ately, or at sight, and the words “on de- 
mand* * do not by themselves take the note 
out of S. 49, Contract Act. S. 49 of the* 
Contract Act does not, however, apply to-* 
negotiable instruments. 8. 49 deals with a 
contract between a promisor and a promisee, - 
and has no application to matters governed 
by the law merchant contained in the Nego- 
tiable Instruments Act. I.L.R (1942) Bonu 
620=44 Bom.L.R. 495=A.I.R. 1942 Bom. 
251. 8. 49 does not preelude the Court 

from finding out what the implied intention of 
the parties was in regard to the perform- 
ance of the contract. 22 Pat.L.T. 282. 
Where there is an obligation to pay mon^y 
and either from the terms of the contract 
or from the necessities of the case a fur- 
ther obligation is implied to find the credi- 
tor so as to pay him, S. 49 does not ap- 
ply. (5 Rang. 451 (P.C.). Reid, on.) 
1940 Lah. 85. The question as to what is* 
reasonable time, is a question of fact in each- 
case. 22 M.L.L 207=10 I.C. 320. Choice 
of reasonable place lies with the buyer. 24 
C. 8. Ordinarily the debtor is to see the 
creditor to ascertain the amount of the debt 
and pay it. 31 LC. 880=11 N.L.R. 189; 
121 I.C. 668=1930 N. 207. S. 49 is in 
accordance with the rule of Tlngliptb Law, 
that in the absence of any specification of" 
tlie place of payment, the debtor must seek 
out the creditor. The section leaves it to- 
the creditor to appoint a reasonable place 
of payment. 20 I.C. 683=5 Bur.L.T. 143/ 
See also 59 B. 365=37 BomXJL 357=1935 
B* 283, Quaere - — Whether it is good law 
in face of. 54 I.A. 265=53 MJJ. 25 (P* 



S. 51] 


The Indian Contract Act (IX of 187a) 


1759 


Illustration. 

A undertakes to deliver a thousand raaunds of jute to B on a fixed day. A must apply to B 
to appoint a reasonable place for the purpose of receiving it, and must deliver it to him at such place 

Performance in manner or 5 °- The performance of any promise may be 

at time prescribed or sane- made in any manner, or at any time which the promisee 
tioned by promise. prescribes or sanctions. 

Illustrations . 

(a) B owes A 2,000 rupees. A desires B to pay the amount to A's account with C, a banker. 
B who also banks with C, orders the amount to be transferred from his account to A's credit, and 
this is done by C. Afterwards, and before A knows of the transfer, C fails. There has been a good 
payment by B. 

(&) A and B are mutually indebted. A and B settle an account by setting off one item against 
another, and B pays A the balance found to be due from him upon such settlement. This amounts 
to a payment by A and B respectively, of the sums which they owed to each other. 

(e) A owes B 2,000 rupees. B accepts some of A's goods in deduction of the debt The 
delivery of the goods operates as a part payment. 

(d) A desires B, who owes him Rs. 100 , to send him a note for Rs. 100 by post The debt 
is discharged as soon as B puts into the post a letter containing the note duly addressed to A. 

Performance of Reciprocal Promises . 

Promisor not bound to per- 5 1 - When a contract consists of reciprocal pro- 

fomi, unless reciprocal pro- mises to be simultaneously performed, no promisor need 
misee ready and willing to p er f 0 rm his promise unless the promisee is ready and 
pcrionn ' willing to perform his reciprocal promise. 


C.). See also 30 B. 167; 31 M. 223. In 
case PdkH Adat a gency payment of money 
must "be made where the constituent resides, 
33 B. 364. 

Place op Performance — Breach op Con- 
tract — Jurisdiction.— Where the plaintiff 
at T gave orders to the defendant firm 
in M to send certain goods for 
which he sent an advance and instructed 
them not to send the goods per V.P.P., and 
when the goods were sent by V.P.P. in con- 
travention of his order he refused to re- 
ceive them and claimed the refund of the 
advance paid by him by a suit in the Court 
at T. Held, that owing to breach of con- 
tract, the amount which the plaintiff was 
seeking to recover became a debt, and that 
under S. 49 of the Contract Act where no 
place was fixed for the performance of the 
promise, it was the duty of the debtor to 
apply to the creditor to appoint a reasona- 
ble place and if the debtor failed to apply, 
the principle that the debtor must find his 
creditor would be applicable and that the 
place of performance was in T and the 
Court at T had jurisdiction, 40 L.W. 498= 
1934 M. 681=67 H.ItUT. 296. Where no 
application has been made by the debtor to 
appoint a place for the performance of the 
promise the place of performance is to be 
determined trith reference to the intention 
iof the parties, and in doing so regard 
should he had to the fact that the obliga- 
tion to pay the creditor involves the fur- 
ther obligation of finding the creditor so as 
to pay him. On an urgent request of de- 
fendant for a loan the plaintiff deposited 
Rs. 500 with the Kothi at Hyderabad to 
be paid to the defendant through the branch 
of that Kothi in Karachi. The plaintiff 
in his plaint averred that the loan had 


to be returned at Hyderabad. Th e plaintiff 
brought the' present suit at Hyderabad. 
Held, that even if there was no promise to 
return the money at Hyderabad and the 
agreement between the parties was silent 
on that point the defendant who had pro- 
mised to return the loan must be presumed 
to have promised to return it at Hyderabad. 
[5 R. 451 (P.C.), Foil.] 142 I.C. 844= 
1933 S. 62. 

Sec. 50. — Payment to unauthorised agent 
is not payment to principal. 12 Beng.LuR. 
360. Payment not by cash but by transfer 
of figures in account is valid. 1925 S. 144 
=20 8.L.R. 335. Where a subscriber to 
a chit fund conducted by a company depo- 
sits with the Bank a certain amount in the 
manner sanctioned by the company (in a 
special Savings Bank Account in a Bank) 
for the performance of his contract, vix. r 
the payment of future subscriptions to the- 
chit fund in respect of the chit held by him, 
he having won the prize, the performance 
is good under S. 50. The promisee com- 
pany has to take the risk, and if the Bank 
goes into liquidation the subscriber cannot? 
be held liable. <1941) 2 M.I i.J. 908=1942 
Mad. 337. 

Sec. 51 .—Repudiation, what is — Sufficient- 
ly definite statement as to. 43 0. 305=20* 
C.W.N. 240. On this section, see also 49 
M.Ij.J. 300=1925 M. 971; 88 1.0. 569= 
1925 S. 220. Where the consideration for 
a contract consists of a promise, the party 
who is bound to do the act promised, folly 
performs his part of tie contract if he to 
readv to do the act when required. 80 X. 
C. 47 (1)=20 G.Ii.J. 424. In a snit by 
the buyer for damages for breach of a con- 
tract for sale of goods, it is incumbent up- 
on him to satisfy the Court that he was ready 
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Illustrations . 

(a) -4 hires B\r ship to tike in and convey, from Calcutta to the Mauritius, a cargo to be 
provided by A , B receiving a certain freight for its conveyance. A does not provide any cargo for 
the ship. A cannot claim the performance of BV promise, and must make compensation to B for 
the loss which B sustains by the non-performance of the contract. 

( b ) A contracts with B to execute certain builder’s work for a fixed price, B supplying the 
scaffolding and timber necessary for the work. B refuses to furnish any scaffolding or timber, and 
the work cannot be executed. A need not execute the work, and B is bound to make compensation 
to A for any loss caused to him by the non-performance of the contract. 

(0 A contracts with B to deliver to him, at a specified price, certain merchandise on board 
a ship which cannot arrive for a month, and B engages to pay for the merchandise within a week 
from the date of the contract. B does not pay within the week. A's promise to deliver need not 
be performed, and B must make compensation. 

(d) A promises B to sell him one hundred bales of merchandise, to be delivered next day, 
and B promises A to pay for them within a month. A does not deliver according to his promise. 
B's promise to pay need not be performed, and A must make compensation. 

55. When a party to a contract promises to do a certain thing at or before 
a specified time, or certain things at or before specified 
Effect of failure to perform times, and fails to do any such thing at or before the 
at fixed time in contract in specified time, the contract, or so much of it as has 
K lim not been performed, becomes voidable at the option 

of the promisee, if the intention of the parties was 
that time should be of the essence of the contract. 


from time to time if the lender refuses to 
lend a small portion remaining due to the 
borrower, it has the effect of the lender 
putting an end to the contract and he is not 
entitled to claim interest at the contract 
rates. 1 L.W. 136=22 T.C. 627. On this 
section, see also 37 C. 334; 4 C. 237; 15 
B. 389. 

Sec. 55. — Compare Ss. 62 and 63, infra. 

Principle of Section .See 1927 S. 49. 
As to when time is essence of contract, see 
88 I.C. 89; 39 Bom.L.R. 835. Time is not 
ordinarily of the essence of the contract for 
sale of land, but the parties can make it $0 
by express agreement in the contract itself 
or subsequently by giving reasonable notice 
to complete on a certain day, or if the nature 
of the property intended to be sold requires 
it as for instance, if the contract is for the 
sale of a life-interest or a mining lease 
given for a fixed period of time. Time is 
not of the essence of contract simply be- 
cause a period of completion is mentioned 
in the contract. 63 C. 804=1936 C. 51. See 
also 1937 Bom. 417; 16 Luck. 357. In cases 
other than commercial contracts the ordi- 
nary presumption is that time is not of the 
essence of the contract; there is no such 
presumption in the case of commercial con- 
tracts. If time is originally the essence of 
the contract, it does not cease to be so be- 
cause one of the parties had agreed to grant 
a short extension. 190 I.C. 554=1940 Oudh 
443, Under S. 55, Contract Act, the right 
of the promisee to avoid the contract after 
breach is not circumscribed by any chrono- 
logical limitations. Nor is the element of 
time introduced into S. 63. In a case where 
after several agreements for extension of 
rime there is an ultimate agreement that time 
should be extended to a particular date, it 
matters not that there are gaps between the 
intervening agreements. What is vital is the 
final agreement to extend time. 48 Bom.L. 


R. 274. The question whether or not time 
is of the essence of a contract is a question 
of the intention of the parties to be gathered 
from the terms of the contract. Where 
there is an express provision that time is of 
the essence of the contract and at the same 
time provision for extension of time in 
certain contingencies, and for the payment 
of a fine or penalty if the contract remains 
unfinished on the expiry of the time pro- 
vided in the contract, such provision is in- 
consistent with time being of the essence 
of a contract. This principle applies to P. 
W.D. contracts. 189 I.C. 785=1940 Sind 1. 

Contract to sell. — Even where time is- 
not of the essence of contract, the purchaser 
must show his readiness and willingness to 
perform his part of the contract within a 
reasonable time after the agreed date, 37 
I.C. 776; 69 I.C. 41=1922 M.W.N. 47. See 
also 2 I.C. 460 (P.C.). Sale of goods — 
Delivery to be taken within a specified 
period — Default — Delivery of part of goods 
after expiry of time fixed— Refusal to take 
delivery of the rest— If justified. 69 I.C. 9 
=24 Bom.L.R. 142. Time for performance’ 
expiring on holiday— Custom as to right to 
perform on day following to be strictly 
proved. 58 I.C. 396=32 C.L.J. i40. Where 
in a contract for sale, the entire purchase 
price was to be paid within one month after 
the receipt of earnest money, and the vendor 
during that month accepted various instal- 
ments towards the purchase money, the ven- 
dor should be deemed to have waived his* 
right for entire payment within one month 
and could not plead time was essence of 
contract. 1938 Rang. 367. In a contract by 
which an agent agreed to procure his prin- 
cipal a loan within a certain time and time 
was definitely known to be of die essence- 
of the contract, the agent will not, where 
the loan is not secured within the stipulated 
time, be entitled to any commission, 15 C*. 
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If it was not the intention of the parties that time should be of the essence 
. of the contract, the contract does not become voidable 

4 ♦ „„ ,( a ‘ Iurc whcn by the failure to do such thing at or before the specified 
time ; but the promisee is entitled to compensation from 
the promisor for any loss occasioned to him by such failure. 

If, in case of a contract voidable on account of the promisors’ failure to 
perform his promise at the time agreed, the promisee 
Effect of acceptance of accepts performance of such promise at any time other 
time other than that agreed, the promisee cannot claim compensa- 
tion for any loss occasioned by the non-performance 
of the promise at the time agreed, unless, at the time of such acceptance, he gives 
notice to the promisor of his intention to do so* 


LJ. 40=16 C.W.N. 753; 30 CLJ. 224=24 
C.W.N. 330. The rule in Kuri transactions 
being that the amount which is payable to 
the bidrier is to be paid to him only on his 
furnishing security for future instalments, 
time is of the very essence of the contract 
and unless the security is furnished within 
the prescribed period the bidder loses his 
right to the amount pavable to him. 52 
IX. 938; 1919 M.W.N.. 805. Where time is 
the essence of the contract, claim for quan- 
tum meruit is unsustainable when work is 
delayed. 19 I.C. 48=6 Bur.L.T. 53; 69 I.C. 
894=1923 N. 140. The question whether 
time was of the essence of the contract 
embodied in the consent decree w'ould de- 
pend on the facts of each case. Where a 
consent decree in a suit for specific perfor- 
mance directed the plaintiff to execute a 
conveyance within a week from the date 
thereof and the defendant to pay the price 
within four months therefrom, held , the 
term did not make time of the essence of 
the agreement and that the defendant was 
bound to pay even though the conveyance 
was executed onlv two weeks later. 1930 P. 
234; 11 L. 699=131 I.C. 371=1931 L. 205; 
see 49 B. 289 (P.C.). Where time is of the 
essence of the contract, failure to comply by 
specified time entitles a promise to imme- 
diately rescind. Where time is not of the 
essence of the contract, he has a right to 
damages only. But whether time is of the 
essence of a contract or not, in any case a 
contract must be performed within a rea- 
conable time. 33 I.C. 668=9 S.L.R. 137; 
50 IX. 41=12 S.L.R. 144; 19 I.C. 48=6 
Bur.L.T. 53. See also 25 N.L.R. 110 — 1929 
N. 164. Where time is of the essence of 
the contract it is the business of the con- 
tracting party to see that money payable 
to the other reaches the latter in time be- 
fore the due date. It is not open to him to 
send money by registered post with a pos- 
sibility of payment being delayed when pay- 
ment by telegraphic transfer without any 
possible delay is possible. 11 L. 699=1931 
L. 205. Where a contract of sale falls 
through owing to the default of the vendor 
the latter cannot claim specific performance 
and the purchaser can sue to recover such 
portion of the price as he has already paid. 
34 Bom.L.R. 1629. „ „ ^ 

Mercantile Contracts. — In spite of S, 55 


time is of the essence of the contract in 
mercantile contracts. 36 IX. 96=10 S.L.R. 
4 (2 A.C. 455 at 463, Ref.). See also 4 I.C. 
945; 19 I.C. 93=80 P.R. 1913; 48 M. 538; 
1925 M. 626=48 M.L.f. 374; 83 I.C. 260= 
1924 C. 427; 1925 M. ‘1232=49 M.L.J. 200; 
31 N.L.R. 250=1935 N. 111. 

“Month” in Indian contracts means lunar 
month, not calendar month. 36 C. 576. 

Condonation. — Where the contract wa & 
for the delivery of a certain quantity of 
goods every month and though there was 
non-performance of the contract within the 
si reified time limit the other party extend- 
ed the time for performance* Held, that 
there was a condonation of the breach and 
that the party in default cannot be proceeded 
against for damages for breach of contract. 
7 O.W.N. 668=1930 O. 417. 

Sale. — Consideration to be paid by the 
vendee to a creditor of the vendor — Vendee’s 
default — Vendor entitled to recover by suit. 
36 M. 348=12 I.C. 353=21 M.LJ. 983. See 
also 17 Pat.L.T. 940 (F.B.). 

Sale of Land. — S. 55 does not lay down 
any principle which differs from the law of 
England as to contracts for sale of land. In 
such cases, equity looks at the substance 
and not at the letter of the agreement in 
order to ascertain whether the parties, 
notwithstanding that they named a specific 
time -within which the sale was to be com- 
pleted, really and in substance intended 
more than that it should take place within 
a reasonable time. Prima facie equity treats 
the importance of such time limits as being 
subordinate to the main purpose of the 
parties. 40 B. 289=43 I. A. 26=30 MJLJ. 
186 (P.C.) (38 B. 77, Reversed); 69 I.C. 
13=1922 Bom. 14; 38 IX. 123; 97 IX. 269 
=19 S.L.R. 41. See also 63 C. 804=161 I.C. 
166=1936 C. 51. Specific performance of a 
contract to sell land will be granted although 
there lias been a failure to keep the dates 
assigned to it, if justice can be done between 
the parties and if nothing in the express 
stipulations of the parties, the nature of the 
property or the surrounding circumstance* 
make it inequitable to grant relief. 40 B. 
289. An intention to make time of the 
essence of the contract must be expressed in 
unmistakable language; it may be inferred 
from what passed between the parties be- 
fore but not after the contract is made. 40 
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Agreement to do impossible 56. An agreement to do an act impossible in 

***• itself is void. 


B. 40 M.L.l. 1.1=01 J.C. 457 ; 42 M. 
H0>=34 1(C»; 52 l.C. 5*10=10 LAV. 

376; 70 I.t:. 126=102.1 R. 42; 33 l.C. 6oK=9 
S.L.R. 137. The presumption that time is 
tiot of the f.-sonce of a contract to sell land, 
is rebuttable when the sale is arranged to 
meet the expenses of a marriage taking 
place nn a certain date. 26 l.C 121=27 M. 
L.J. 482. 

Test or Timk rkixg Esslncc of Con- 
tract. — The question whether time is of the 
essence of the contract dej>ends on the in- 
tention nf the parties. 47 H. 607=25 Bom. 
L.R. 228; 28 B. 77=15 Jinm.L.R. 405 ; 28 C. 
W.N. 104=1024 C. 427; 22 L.C. 247=22 C. 
L.J. 566; sw also 20 Bom.L.R. 835; 11 L. 
699=131 l.C. 871=1031 L. 205. The ques- 
tion whether time is or is not of the essence 
of the contract has to be decided on the 
facts of each case. The Court has to h>ok 
at the substance and not merely at the 
letter of the contract and ascertain whether 
the parties really and in substance intended 
more than that the act should be performed 
within a reasonable time. 11 L. 699. Where 
time is of the essence of a contract to pay 
money, the party must see that money pay- 
able reaches the other party in time. Mere 
remittance when time is of the essence of 
contract is not sufficient. 11 L. 699. 

Waiver. — Consent decree — Time not al- 
ways essence of contract — Waiver may be 
inferred from conduct. 36 l.C. 598=18 
Bom.L.R. 803 ; 2 Pat.L J. 520=42 l.C. 408. 
Acceptance of payment after the expiry of 
the time fixed operates as a waiver of the 
limitation as to time in the contract. 2 Pat. 
L.J. 520=42 l.C. 408. S. 55 puts an agree- 
ment after the original date on the same 
footing as an agreement just before the 
original date. But it must be an agreement. 
Mere forbearance from suing or giving a 
formal notice is nut enough. Mere forbear- 
ance to institute proceedings or to give 
notice of rescission cannot be an extension 
of time for the ^ performance of a contract 
within the meaning of S. 63 of the Act. 
Time for the performance of a contract can 
be extended only by an agreement arrived 
at between the promisor and the promisee. 
47 Bom.L.R. 719=A.I.R. 1946 Bom. 1. A 
party to a contract may at the request of 
the other party forbear from insisting upon 
delivery at the contract time and may allow 
time to be extended, without binding him- 
self to do s., or may expressly contract for 
an extension of time, and then he may claim 
damages for non-performance at the ex- 
tended time. 45 Bom.L.R. 405=A.I.R. 1943 
Bom. 229. 

Sec. 56: Scope. — The question whether 
compensation is payable or not depends not 
merely on ( i) whether it can, in an abstract 
manner, be said that the act agreed to be 


done is imjiossihlc in itself or unlawful, but 
upon, (ii) the knowledge as to the act being 
impossible or unlawful, as _ well as the 
pr nnsor using reasonable diligence in ob- 
taining that knowledge; but this knowledge, 
i »r absence of diligence must be coupled 
with, (iii) the want of knowledge on the 
part of the promisee, and finally it depends 
also upon, (iv) whether the promisor could 
have prevented that event which renders the 
act unlawful. 105 l.C. 319. See also 130 
L.C. 772 : 1931 L. 347. Courts cannot read 
into a contract of sale an implied term that 
the enforceability of the contract is to be 
dependant upon the ability of the vendee to 
find customers for the goods to be pur- 
chased by him. 58 L.W. 255 : 1945 M. W.N. 
465= A. I. R. 1945 Mad. 291= (1945) 2 M.L.J. 
24. Where a party to a contract agrees to 
transport goods for the other party by 
means of his motor trucks and the trucks 
are requisitional under R. 75-A of the 
Defence of India Rules, the contract be- 
comes impossible of performance. There is 
a frustration of the contract on account of 
the circumstances beyond the control of the 
party. I.L.R. (1945) Nag. 475=1945 N.L. 
J. 267=A.I.R. 1945 Nag. 192. 

Construction of section.— There are 

two matters which are dealt with by para- 
graph 2 of S. 56 of the Contract Act, viz., 
an act which becomes impossible and an act ’ 
which becomes unlawful. In the case of an 
act which has become unlawful the promisor 
is exonerated from performing if he is not 
responsible for the act having become un- 
lawful . The first part of the paragraph 
does not speak of the act having become 
impossible by reason of the act of the pro- 
misor. Though it is not clear what exactly 
is meant by speaking of an act having be- 
come impossible in the sense referred in the 
section, there is no reason to hold that the 
Legislature intended to depart from the 
general common law rule which is that 
where a party has not qualified his obli- 
gation, he is liable to make compensation in 
damages for non-performance although the 
performance has been rendered impracti- 
cable by some unforeseen cause over which 
he has no control. 192 l.C. 768=1941 Pat. 
429. 

“Becomes impossible".—' Whether abso- 

lute impossibility is meant, as applied to a 
contract for supply of coal, see 50 I. A. 142 
-47 B. 563=45 M.L.J. 630 (P.C.). A 
clear line of distinction must be made be- 
tween physical impossibility and mere diffi- 
* n .. c ? rr >’W| out a contract. 130 l.C. 

. U— 1V31.L. 347. As to what amounts to 
^Pc^ihty of performance, see 86 I. C. 
362=i92o M. 907; 48 M. 538=48 M. L. J. 
374. See also 1936 S. 26. Loss of ship be- 
fore it reached the place of loading— Right 
to recover advance freight. See 123 I. C. 
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A contract to do an act which, after the contract is made, becomes im- 
Cantract to do act after- possible, or, by reason of some event which the pro- 
wards becoming impossible misor could not prevent, unlawful, becomes void 
or unlawful. when the act becomes impossible or unlawful. 

Where one person has promised to do something which he knew, or, with 
reasonable diligence, might have known, and which 
Compensation for loss the promisee did not know to be impossible or unlawful, 

aerknown" to tctapSe or ® uch P ro ™ sor ma ^ e compensation to such promisee 
unlawful. i° r any loss which such promisee sustains through the 

non-performance of the promise. 


332. “Becomes impossible” — Contract of 
service — Wrongful dismissal- — Broker em- 
ploying under-broker — Termination of bro- 
ker’s appointment — Dependent contract . 47 

C. 290=46 I. A. 314=24 CAV.N. 577 (F.C.L 
Where, in a contract to lease lands, the y»er- 
formance becomes impossible by acquisition 
of land by Government the promisee is en- 
titled to compensation for loss. 44 A. 229 
=20 A.L.J. 41=65 I.C 253. Merc diffi- 
culty or the need to pay exorbitant prices is 
not such physical impossibility as is con- 
templated under S. 50 . 40 B. 301=33 1. 
C. 205 ; 47 B. 563=27 CAV.N. 974=45 M. 
L.J. 630 (P.C.). Where lands held under 
a lease are silted by floods but it was possi- 
ble to put them right by means of a cer- 
tain expenditure, the tenant cannot refuse 
to pay rent. 118 I.C. 70=1929 M. 575. Sale 
becoming impossible for want of sanction 
of Cantonment authorities — Contract of sale 
if becomes void. 27 A.L.J. 1122=1929 A. 
837. “Becomes impossible” by a rule of the 
Government — Effect. 36 B. 139=12 I. C. 
693. Sc* also 58 I.C. 761=24 CAV.N. 703, 
wagon restrictions bv Government. Sec 
99 LG 459=1927 M. 89=51 M.L.J. 663. 
“Become impossible” Owing to war — Effect. 
45 C. 28=21 CAV.N. 670; 58 I.C. 761=24 
CAV.N. 703; 33 I. C/540. “Becomes im- 
possible” owing to exorbitant rise in price. 
62 I.C. 815. Government requisitioning all 
steamers available for carriage of goxis. 
Sec 105 I.C. 319. Strike among local work- 
men as defence. See 30 Bom.L.R. 49. S. 
56 is applicable only to the physical impossi- 
bilitv and therefore does not cover every 
case of frustration. 70 I.C. 379=26 CAV.N. 
573 ; 36 B. 139=12 I.C. 693. See also 47 B. 
563 (P.C.). Impossibility as an excuse for 
non-performance of a contract must be a 
physical or legal impossibility. A rise in 
freights may be equivalent to such a scarcity 
of ships as to amount to physical impossi- 
bility. 63 I.C. 267; 33 C.LJ. 151. Sec 
also 47 B. 563 (P.C.). Where the contract 
does not expressly or by necessary implica- 
tion fix any time for the performance, _ the 
law implies that it shall be performed within 
a reasonable time . 53 I . C . 125=26 M . L . T , 

24. If the delay in transit is attributable 
to causes beyond the control of the defend- 
ant, he has acted neither ^negligently nor un- 
reasonably. 53 I.C. 125. As to what is 
reasonable time, see 53 I.C. 125. Where a 


sub-lease is entered into in the belief that 
the original contract will be subsisting dur- 
ing the period during which the sub-contract 
is to be worked, the cancellation of the con- 
tract terminates the sub-contract as well. 29 
I.C. 151=2 LAV. 411; 37 I.C. 761. A con- 
tract is not rendered impossible of perform- 
ance merely on account of a difficulty in per- 
forming it or a need to pav high prices. 
57 I.C. 636=17 N.L.R. 1. Where a person 
stands surety to produce a person on a cer- 
tain day in Court but bj* that time the per- 
son had been convicted and lodged in jail, 
the promise becomes impossible to perform. 
The agreement is not one falling under the 
second part cf S. 35. 70 I.C. 870=1923 R. 
26. Where an employee hinds himself, to 
indemnify his employer if theft occurred 
of the property for which he was responsi- 
ble, no question of impossibility of perform- 
ance arises and the stipulation could be en- 
forced and the employee made liable for loss 
occtisi ned by theft. 1941 A. M.L.J. 98. ^ 

Test of Impossibility. — Test of impossi- 
bility is whether it was practically impos- 
sible for the defendant to get the . quality 
contracted for within the specified time. 35 
I.C. 625= (1916) 2 MAV.N. 131. See also 
11 Mvs. L. J. 81. If after a contract is 
entered into, it becomes illegal owing to de- 
claration of war, etc., it ennn it be enforced. 
33 I.C. 96=9 Bur.L.T. 99; 48 T.C. 310=11 
Bur.L.T. 84; 40 T.C. 526=32 M.L.J. 146; 
40 T.C. 851=41 M. 225. Sec also 40 B. 
570=33 I.C. 353; 42 P>. 473=37 I.C. 644; 
33 I.C. 540; 43 I.C. 673=33 M.L.J. 410. 

Assignment of contractual rights — 
Breach of third party — Liability of as- 
signor. — It is too broad a statement to as- 
sert that whenever a person enters into jat 
contract, he must get his money or its equi- 
valent in goods irrespective of the terms 
agreed upon. Where a person transfers 
his right under a contract for purchase of 
goods from a third person in favour of the 
plaintiff without in any way undertaking to 
procure delivery, the breach by the vendor 
of his contract to deliver does not make the 
contract void or impossible for failure ^ of 
consideration. In such a case, the conside- 
ration for the contract is not the delivery of 
the goods hut the right to call for delivery. 
That was what the plaintiff bargained for 
and that he has obtained. 8 My s. L.J. 361. 

Frustration. — The applicability of the 
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Illustrations . 

[a) A agrees with B to discover treasure by magic. The agreement is void. 

[b) A and B contract to marry each other. Before the time fixed for the marriage, A goes 
mad. The contract becomes void. 

(tf) A contracts to marry B , being already married to C, and being forbidden by the law 
to which he is subject to practise polygamy. A must make compensation to B for the loss caused 
to her by the non-performance of his promise. 

(a) A contracts to take in cargo for B at a foreign port. Government afterwards declares 
war against the country in which the port is situated. The contract becomes void when war is 
declared. 

(e) A contracts to act at a theatre for six months in consideration of a sum paid in advance by 
B. On several occasions A is too ill to act. The contract to act on those occasions becomes void. 


doctrine of frustration of contracts depends 
upon the particular circumstances of the 
case in which it is sought to te invoked. 
Where it has not become impossible for a 
party to discharge his obligation under the 
contract, but merely burdensome to him to 
do, the doctrine cannot be invoked. Before 
the doctrine can be invoked it must he shown 
that the event which produced frustration 
was one which the parties to the contract 
did not foresee and could not, with reason- 
able diligence have foreseen. 24 Pat. 197 
= (1945) P.W.N. 106=A.I.R. 1945 Pat. 
300. See also 1942 Cal. 291. The doctrine of 
frustration is to the effect that when the per- 
formance or further performance of a con- 
tract has been rendered impassible or has 
been indefinitely postponed in consequence of 
the happening of an event which was not 
and could not have been contemplated by 
the parties to the contract when they made 
it, a court will consider what, as fair and 
reasonable men, the parties would have 
agreed upon if they had in fact foreseen and 
provided fur the particular event, and if. 
in its opinion, they would have decided that 
the contract should be regarded as at an end, 
would discharge the party who w T ouId other- 
wise be liable to pav damages for non- 
performance. 24 Pat. 197=(1945) P.W.N. 
106= A. I. R. 1945 Pat. 300. The word frus- 
tration used with reference to a contract 
lias to be regarded as used in a technical 
legal sense. It is a sort of shorthand. It 
means that a contract has ceased to bind 
the parties because the common basis, on 
which by mutual undertaking it was based 
has failed. It would be more accurate to 
say not tlial the contract has been frustrated 
but that there has been a failure of what 
in the contemplation of both parties would 
be the essential condition or purpose of the 
performance. Whether frustration occurs 
or not depends on the nature of the con- 
tract and on the events which have occur- 
ied. M<*Iem English law lias recognised 
how beneficial the doctrine of frustration is 
when the whole circumstances justify it, but 
to apply it calls for circumspection. The 
doctrine may apply to a contract for un- 
ascertained goods. 58 L.W. 315=1945 A.L. 
J- 272=1045 P.C. 144= (1945) 1 M.L.J. 417 
(P.C.). Sec also 1945 Nag. 192=I.L.R. 
(1945) Nag. 475. 

Suit for Rentals of toll — Defence of 
Frustration.— I n a suit by the District 


Board to recover the balance of the annual 
rentals from toll-gate contractors, the de- 
fendants pleaded that the contracts came to 
an end because they became impossible to be 
performed by reason of an unforeseen 
accident. The monsoon that year was very 
severe; the bridges adjoining the toll-gates 
had been washed away and for nearly 3^4 
months traffic had to be suspended to a 
greater or smaller extent. Cl. 6 of the sal* 
(of tolls) provided: “sales subject to all 
risks. Claims for compensation will not be 
entertained." Held, (i) that the doctrine of 
impossibility of performance or “frustration" 
proceeded on the assumption that the par- 
ties at the time of contract did not have a 
contingency in their mind; if they had it 
they would have provided for it; in a parti- 
cular way that doctrine was inapplicable to 
the present case for the reason that the 
destruction of bridges by floods was one of 
the risks contemplated by the parties; (it) 
that the interruption to the traffic for 3 Yz 
months was nothing exceptional or unre- 
asonable; (iii) as the defendants in spite of 
the monsoon continued to discharge the func- 
tions and collect as much as they could, the 
contract did not in fact cease to be execut- 
able. The defence therefore failed. 1934 
M. 85=66 M.L.J. 108. 

Non-liability Fdk Accident. — Clause in 
the contract — Accident caused by the 
promisor’s own negligence. See 25 I.C. 924 
=7 L.B.R. 105. 

Contract to the Contrary.— Section 
the contract— -Accident caused by the 
applies only when there is no contract to the 
be read as an implied term in contracts. 105 
l.C. 319. 

Secs. 56, 65 and 72. — Contract for sale of 
goods — Subsequent order under Defence of 
India Act fixing price at rate lower than 
contract rate — Contract, if becomes void. 
The plaintiff entered into a contract with 
the defendant for the purchase of certain 
goods at a certain price. Before the goods 
were delivered, an order was passed under 
the Defence of India Act fixing the maxi- 
mum price of those goods at a rate lowtr 
than that fixed in the contract and the order 
was made applicable to all contracts in which 
delivery was to be given on or after a cer- 
tain date. The plaintiff paid the contract 
price and took delivery of the goods after 
the date fixed in the Government order. In 
a suit by the plaintiff to recover the differ- 
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57. Where persons reciprocally promise, firstly, to do certain things, which 

, are legal, and, secondly, under specified circumstances, 

“ do to do certain other things which are illegal, the first 
things illegal. a s0 ° cr se t 0 f promises is a contract, but the second is a void 

agreement. 

Illustration, 

A and B agree that A shall sell B a house for 10,000 rupees, but that, if B uses it as a gambl- 
ing house, he shall pay A 50,000 rupees for it. 

The first set of reciprocal promises, namely, to sell the house and to pay 10,000 rupees for 
it, is a contract. 

The second set is for an unlawful object, namely, that B may use the house as a gambling house, 
and is a void agreement. 

™ 58. In the case of an alternative promise, one 

branch being illegal. * branch of which is legal and the other illegal, the legal 

branch alone can be enforced. 

Illustration . 

A and B agree that A shall pay B r,ooo rupees, for which B shall afterwards deliver to A either 
rice or smuggled opium. 

This is a valid contract to deliver rice and void agreement as to the opium. 

Appropriation of Payments. 

59. Where a debtor owing several distinct debts to one person, makes a 
payment to him, either with express intimation, or 
Application of payment under circumstances implying that the payment is to 
incited* 1 10 bC dischargcd 15 be applied to the discharge of some particular debt, 

the payment, if accepted, must be applied accordingly. 


ence between the contract price and the 
price fixed by Government: Held , (i) that 
the contract became void when the order 
under the Defence of India Act was passed 
making it unlawful to charge a price exceed- 
m'T the price fixed by the order; (») that 
the plaintiff was not entitled to recover the 
d’fference between the contract price and the 
price fixed by the order by invoking the aid 
ot S. 65 of the Contract Act, as that section 
applied only if the advantage was received 
before the contract ceased to be a contract 
by becoming void, and not where it wai, 
received after, as in this case; (tit) that th -2 
plaintiff was not entitled to recover the sum 
claimed under S. 72 of the Contract Act, as 
the difference between the contract price and 
the maximum price fixed by the Govern- 
ment order could not be said to represent 
a payment made by the plaintiff by mistake. 
If the plaintiff paid the contractual sum m 
ignorance of the fact, that the contract had 
become void, he could recover the entire 
amount paid and return the goods. But h- 
could not be permitted to split up the pay- 
ment made in the way he sought to do and 
to treat a part only of such payment as 
being a payment made by mistake refundable 
under S. 72. To do so would be to permit 
the plaintiff to enforce a new contract on 
the defendant. The Government order 
merely prohibited the sale above a certain 
maximum price but did not compel sale at 
that price. 80 C.L.j. 170. A cortract tfl 
dG an act which, aftei the contract was 
made, has become impossible, becomes voir, 
wlen the act becomes impossible. When •; 
•contract becomes void, any person who has 
received any advantage under such contract 


is bound to restore it nr to make compen- 
sation for it to the ,»erson from whom he 
received it. I.L.R. ti944) Mad. 124=1044 
M.W.N. 200=57 LAW 23=A.I.R. 1944 
Mad. 239= (1944) 1 M.L.J. 58. 

Sec. 57 .—If the parries have treated the 
legal and illegal parts of a contract as in- 
separable and as an integral whole, the entire 
contract is void. 9 B. 176. On the section, 
^ also 167 I.C. 707=1937 R. 47. 

Sec. 58. — S. 58 does not apply where there 
is no alternative promise separable from 
the illegal portion of the agreement. A. 
covenant for indemnity for failure to d: 
an illegal act is unenforceable. 18 f. C. 9. 
Where a contract is only partly unenforce- 
able, the whole contract goes unless it is 
severable. 30 M.L.J. 62=32 I.C. 486 <F. 
B.). Suit to enforce alt ei native premise, 
when lies. 132 I.C. 321=1931 A. 589. 

Secs. 59 and 60— Amount deposited tn 
Court — Power op Court to order appro- 
priation. — There is nothing in law under 
which a Court can oiucr an appropriation. 
Appropriation is a matter wnich arises when 
payment is made and accepted. Where pav- 
ment is not accepted by the deer ^holder 
th appropriation towards an earlier debt 
o* a later debt does not really arisv., a wi 
thtre is no law under 'vhicii a Court touk! 
force a decree-holder to accept payment 
against his wishes, particularly when the 
judgment-debtor is in acfault. I.L.R. (1945) 
N?g. 885=1945 N.L.J. 394=A.i.R 1945 

Nag. 277. 

Secs. 59 to 61.— Ss. 59 to 61 embody the 
general rules as to appropriation of pay- 
ments in cases where a debtor owes several 
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Illustrations. 

(a) A owes £, among other debts* 1000 rupees upon a promissory note which falls due on 
the first June. He owes B no other debt of that amount. On the first June A pays to B 1,000 rupees. 
The payment is to be applied to the discharge of the promissory note. 

(if) *4 owes to B among other debts, the sum of 567 rupees. B writes to A and demands 
payment of this sum. A sends to B 567 rupees. This payment is to be applied to the discharge of the 
debt of which B had demanded payment. 


distinct debts to one person and vuiimvril/ 
makes payment to him. Tlwy do n l »I»-al 
with cases in which punctual and imprest 
an' due on a si-igle <lol>L, or where a Jwree 
has been passed on su:h a debt, carrying 
interest on the sum a 1 judged io be due cn 
the decree. 1% I.C. 0.i'5=l c 41 Lah. 336 
(F.B.)=I.L,R. (1041) LJi. 74G. Appro- 
priation — Principles of. 2o C.W.N, 153-63 
I.C. 004 (P.C. ). Av also 37 A. 460; 38 C. 
537 (P.C.) ; 35 C. 0 3o; 2 b^m.L.R. 704; 26 
C. 39; 10 C.W.N. 237; 2^ C.W.N. 496: 
1925 C. 937; 84 I.C. 672=1924 S. 137; 2‘> 
BomJ-.R. 950=1027 B. 470. Where there is 
a running account between the parties, in 
the course of which accounts lad 

been taken anti a balance struck and the 
debtor makes certain payment, li.e raUiral 
inference is that all ;ht. munis m.ide tultsc- 
quently are to be alloc* lied hrst to discharge 
ot the balance. 1936 Pesh. 143, 
Appropriation of payments — -Rbir as to. 
— Reading Ss. 59, 60 ana 61 together it is 
clear that so far as the right ol uw debtor 
to make the appropriation under S. 59 is 
concerned, it can l>c exercised only when ? 
debtor makes the payment witn the ex- 
press or implied intimation tnac the payment 
is to be applietl to the discharge of a parti- 
cular debt. It would follow diat ties inti- 
mation, express cr implied, must be made 
at the time when the paNme.it 13 made. On 
the other hand, under S. 60 it Is o.ily when 
tfie debtor has omitted to intimate and thtre 
are no other circumstances indicating to 
which debt the payment is to be applied that 
the creditor may apply ’.t at his discretion to 
any lawful debt. The creditoi nee I not 
exercise this right at once, but he can at 
his discretion exercise it even later. There 
is nothing in the section, particularly as a 
past perfect tense “has omitted’* lias been 
used, to indicate that the creditor loses this 
right if he does not exercise it at the very 
time when the payment Is received. In many 
cases it may be impossi^e to make the ap- 
propriation there and ihen, lor instance, 
when the payment is made at a time when 
the amounts "due under the various lends- are 
not known and the ac:ount books are not 
easily accessible. Whei neither the debtor 
nor the creditor has made any appropriation, 
then under S. 61, it is duty of the Court 
to apply die payment in discharge of the 
debts in order of time, and if the debts are 
of equal standing, in discharge of each pro- 
portionately. 57 A. 605=1935 A. 22i=1935 
A.L.J. 177 (F.B.) . Ou paying ihomt to his 
creditor the debtor may at the time of pay- 
ment, appropriate it to ;uy pnrticulir debt, 
even though the credit r sa>s he takes it in 
payment of another debt. If die debtor 
makes no appropriation to particular items, 


the creditor has the right of appropriation. 
If no express appro xhtion be made by 
either the debtor or the creditor, it may be 
implied or presumed that payments to and 
drawings against a running .account are to 
be attributed to the earliest items on the op- 
posite side of the account. 61 C. 711. Decree 
debt, payable by instalments -S. 59 not ap- 
plicable. 29 Bom.L.R 950. As to appro- 
priation in case of payment by joint-debtor, 
*v 1925 R. 4; 95 I.C 175=1926 O. 514. If 
a series of separate debts exist between a 
creditor and a debtor, the debtor may pay 
any one of them as he may deem fit and if 
he specifically appropriates the payment to 
a later debt, the creditor is not entitled to 
accept the payment otherwise than in respect 
of the debt to which it is so appropriated by 
the debtor. This doctrine, however, has no 
application when the parties enter into an 
agreement regulating the order of payment 
of instalments in respect of a debt. 173 

I. C 133=1938 Pat. 8. Where money is paid 
to satisfy the kist and received and acknow- 
ledged on that account it is not in the power 
of one of the parties to the transaction to 
vary the effect of the transaction by altering, 
the appropriation in which both originally 
concurred. 38 C. 537=38 I. A. 80=21 M.L. 

J. 1148 (P.C.). A surety has no right to 
control the appropriation by customer # or 
banker of moneys paid in by the principal 
debtor in the absence of special agreement. 
23 C.L.J. 256=20 C.W.N. 562. When the deb- 
tor has failed to intimate to the creditor as 
regards appropriation, the creditor can ap- 
propriate a payment to any lawful debt due. 

7 L. 17=92 I.C. 947=1926 L. 183; 82 P.R. 
1914=25 I.C. 560; 24 P.R. 1915=29 I.C. 346; 
9 L.W. 198=49 I.C. 273. The debtor’s inti- 
mation must synchronise with the payment 
but the creditor is entitled to make the ap- 
propriation at all times up to the time of 
the trial. 7 L. 17=1926 L. 183. But see 
contra 1926 M. 792=50 M.L .J. 242, in which 
it is held that priority of communication of 
appropriation must be looked to. A creditor’s 
right of appropriation is preserved to him 
until the moment of his filing the plaint in 
Court. He should not be deprived of his 
right so long as it was not inequitable to do 
so. 37 M.L J. 367=52 I.C. 950. So long as 
notice has not been given to the debtor (or to 
the surety for the debtor) as to the appro- 
priation of any amount to any particular 
account, it is open to the creditor to alter it 
and make reappropriation. 1930 M. 874=59 
M.L .J. 513. As to how long the creditor’s 
right of appropriation continues, see 5 P. 
326=1926 P. 330. Where there is the definite 
stipulation in the mortgage-deed that the 
money paid is to be appropriated, in the first 
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60. Where the debtor has omitted to intimate and there are no other cir- 
cumstances indicating to which debt the payment is 
Application of payment to be applied, the creditor may apply it at his discretion 
vhere debt to be discharged is t0 an y lawful debt actually due and payable to him 
mt mcicate- « from the debtor, whether its recovery is or is not barred 

by the law in force for the time being as to the limitation of suits. 


instance towards payment of interest and the 
talance setoff against the principal due, the 
mortgagee must in such a case apply the 
money received in accordance with the pro- 
visions of the mortgage-deed. He cannot 
appropriate such payments towards principal. 
133 I.C. 898 (2)=1938 Cal. 20. in the 
absence of any agreement to the contrary, 
payments made by a judgment-debtor have 
first to be appropriated towards the interest. 
67 I.C. 606=4 P.L.T. 58; 55 M.L.J. 612. In 
the absence of any appropriation either by 
debtor or by creditor, the payment must be 
aiplieu to the earliest debt. 37 A. 6-19=30 

I. C. 92. Where payments arc made in liqui- 
dation of a .debt ami amount due on account 
of interest largely exceeds the amount paid, 
tht creditor may properly appropriate^ such 
payments towards interest. 23 C.W.X. 534 
=il L.C. 88; 7 Mys.L.J. 274. 

Appropriation to Interest, etc. — Appli- 
cability of section to decree debts. 41 I.C. 
341=21 C.W.X. 1055. See also 29 Bnm.L. 
R. 950=104 I.C. 673=1927 B. 479. A cre- 
ditor is entitled to appropriate payments 
male by his debtor to the discharge of prior 
dies then outstanding and not barred by 
linitation, 19 I.C. 6; 58 I.C. 797=36 M.L. 

J. 296. Creditor may appropriate payments 
towards interest. 50 M. 614=1927 M. 620= 
1C3 I.C. 394=52 M.L.J. 612. 

Appropriation of Revenues. — Payment of 
revenue with direction to Collector to ap- 
prepriate for one kist if can be taken for 
another . See 53 C. 886=30 C.W.N. 618= 


192> C. 866. 

Sex:. 60. — When a debtor, from whom 
several debts are due to the creditor, makes 
a jayment without any intention or under 
ciraimstances implying that it is in respect 
of \ particular debt, the creditor is entitled 
to ipplv it at his discretion to any debt due 
to lim. 152 I.C. 786=11 O.W.N. 1397. 
See also 39 P.L.R. (J. & K.) 117. Where 
theie is an absence of express stipulation to 
appropriate the payment to a certain debt, 
the Court has got a further duty to see 
■whether there was any intention of the 
paities to appropriate it to a particular debt. 
197 Pat. 432=170 I.C. 480. As between 
a creditor and debtor the debtor in making 
payments may appropriate the payments in 
whatever manner he likes and failing such 
appropriation the creditor may appropriate. 
Ii addition he may appropriate payments 
towards debts which would otherwise be 
birred by limitation at any time, even to the 
list moment before bringing the suit. 14 
lat.L.T. 654=1933 P. 267. Or even during 
tie pendency of litigation and before judg- 
nent. 58 A. 791=166 I.C. 423=1937 A. I 
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(F.B.), See also 1936 A. M.L.J. 34; 168 
I.C. 714=1937 Nag. 94. In the case of a 
joint family debt, binding only in part on 
the joint family, the creditor is not entitled 
to appropriate a sum realized out of the 
sale of joint family property towards the 
whole debt but only towards the binding 
portion. 1938 A.L.J. 644=1938 AIL 437; 1937 
N. 94. Mortgage by manager of joint 
family — Portion of debt not for necessity — 
Payment by mortgagor — Mortgagee's power 
of appropriation. 58 A. 791=166 I.C. 423= 
1937 A. 1 (F.B.). Appropriation by a plain- 
tiff towards a simple money decree and not 
to a mortgage debt WtTS held proper. 37 M. 
L.J. 367=52 I.C. 950. Where a deposit of 
money is made by a debtor with a creditor 
for a special puri>osc, the former cannot 
subsequently claim to have appropriated the 
same to am* other debt due by him . 59 

I.C. 121; 8 Mvs.L.T. 278. See also S. 230 
and 42 C.W.X. 1263. Where the creditor 
exercises his option tinder S. 60 and appro- 
priates the repayments in the account which 
lie had with the principal debtor indepen- 
dently of the contract of guarantee, the 
surety cann t in law raise any objection to 
the appropriation and is not entitled to the 
benefits thereof. I.L.R. (1941) Lah. 323= 
1941 Lah. 16. 


Running account— Question of appro- 
priation. — In the case of running accounts, 
there is no question of appropriation. It is 
assumed as a matter of law that the payment 
would g . towards the earlier items in the 
it t5^4- t t t» *■»**». 


Fee also 1936 Pesli. 143. f , 

Lawful Debt. — As to what would be law- 
ful debt, see 104 I.C. 790=1927 C. 906. See 
also 61 C. 711. When an advance amount 
is paid by the tenant to the landlord under a 
stipulation that the same is to be applied 
towards the last year’s rent due under the 
tenancy the landlord is entitled to appro- 
priate the same towards the rent due for 
the instalments due for the final year* 
though a suit for rent due in respect of such 
instalments might be barred by limitation* 
124 I.C. 51=1930 M. 594. The debts to 
which sums arc applied must be proved to 
have lawfully existed. 1928 C. 229. Float- 
ing account contemplating a maximum 
which has been reached — Effect of subse- 
quent pavments. 51 M. 711—1928 M. 566— 
55 M.L J. 471. Appropriation— -Intention—- 
p roo f — Circumstantial evidence. See (1942J 


2 M.L.J. 724. 

Secs. 60 and 61: Right of appropria- 
tion. — If the debtor does not make any 
appropriation at the time when he makes 
the payment, the right of appropriation de- 
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6i. Where neither party makes any appropriation the payment shall be 
Application of payment applied in discharge of the debts in order of time, 
where neither party appro- whether they are or are not barred by the law in force 
priates. for the time being as to the limitation of suits. If the 

•debts are of equal standing, the payment shall be applied in discharge of each 
proportionably. 

Contracts which rued not be performed. 

62. If the parties to a contract agree to substitute 
Effect of novation, rescission, a new contract for it, or to rescind or alter it, the original 
and alteration of contract. contract need not be performed. 

Illustrations . 

( а ) A owes money to B under a contract. It is agreed between A , B and C that B shall 
thenceforth accept C as his debtor, instead of A. The old debt of A to B is at an end, a new debt 
from C to B has been contracted. 

( б ) A owes B 10,000 rupees* A enters into an arrangement with B, and gives B a mortgage 
of his ( 4*s) estate for 5,000 rupees in place of the debt of 10,000 rupees. This is a new contract aid 
extinguishes the old. 

( c ) A owes B 1,000 rupees under a contract. B owes C 1,000 rupees. B orders A to credit 
C with 1,000 rupees in his books, but C does not assent to the arrangement. B still owes C i,coo 
rupees, and no new contract has been entered into. 


volves on the creditor and he may exercise 
that right until the very last moment and 
need not declare his intention in express 
terms. 60 C. 1265. A creditor is entitled 
under S. 60 to apply a payment at his dis- 
cretion to any lawful debt actually due and 
payable to him from the debtor where the 
debtor has omitted to intimate and where 
there are no other circumstances indicating 
to which debt the payment is to he applied; 
and the creditor may exercise his option at 
any time. 171 I.C. 781=1937 Nag. 198. 
Where there has been a payment by a deb- 
tor to a creditor and no appropriation has 
been proved either by the debtor or the 
creditor, till the dale of suit it is open to 
tile creditor to appropriate the amount or 
any part of it towards the payment of any 
debt even during the pendency' of litigation 
concerning the payment, but only until the 
judgment is pronounced by the trial Court 
and not thereafter. 58 All. 791=1937 All. 
1 (F.B.). 

Sec. 61. — Where moneys are received by 
the creditor without any definite appropria- 
tion on either side, the money so re- 
ceived must first be applied in payment of 
interest and then in payment of the capital. 
44 M. 570=48 LA. 150=40 M.L.J. 549 (P. 
C.). See also 29 I.C. 718; 35 I.C. 375=1 
Pat.L.J. 474; 40 I.C. 809=1 Pat.L.W, 777. 
See also 6 M.H.C.R. 32. Where there is 
nothing to show that a particular payment 
was made towards any particular transaction, 
then under S. 61 of the Contract Act, the 
payment should be appropriated towards the 
earlier transaction. 1942 O.W.N. 137=1942 
O. A. 88 =A.I.R. 1942 Oudh 311- Where 
there had been successive advances by the 
creditor and successive payments by . the 
debtor, the legal position is that each item 
of debt if unpaid becomes time barred on 
the expiry 01 three years from the date on 
■which it is incurred; but the balance out- 
standing in favour of a creditor is not gene- 
rally considered to consist of the oldest 


items of debt. Under S. 61, each payment 
ought to be appropriated to the satisfaction 
of the oldest then outstanding debt. 186 

I. C. 855=1940 Pat. 52. Where the credtor 
has not appropriated, in taking accounts a 
debt which did not carry interest shaild 
rank last. 18 I.C. 535=17 C.W.N. 25 iP. 
C.). The application of S. 61 is always 
subject to the conditions that the parties had 
indicated no intention inconsistent with its 
application. 38 B. 255=21 I.C. 343. Pay- 
ments by some of the debtors who were 
jointly and severally liable for the debt 
could be appropriated in order of time to- 
wards barred items even though all debtors 
did not concur in making payments. 41 I. 
C. 421. See also 1935 A. 221=1935 AL. 

J. 1 77 (F.B.) cited under S. 59 supra . If 
a creditor has credited certain payments 
towards arrears of rents it is for hin to 
show that arrears were due and what they 
amounted to, and in the absence of evicence 
on these points, it must be held that he was 
not entitled to do so. 1922 P. 446. 

Sec. 62: Essentials of Novation and 
Effect. — It is doubtful how far the provi- 
sions of S. 62 will apply to cases of traisfer 
of property. I.L.R. (1938) All. 714=1938 
A.L.J. 746=1938 All. 418 (F.B.). Ihder 
S. 62 there must be a present substitution of 
another contract for the original coitract 
and not a mere agreement to substitute one 
in future. (51 A. 799 and 1928 N. 289, 
followed.) 163 I.C. 123=38 P.L.R. *5= 
1936 L. 476. See also 1937 Lah. 816; C. 
L.J. 62=1937 Cal. 57=I.L,R, (1937) Nag, 3 53 
=1937 Nag. 104; 1939 Pat. 323=20 Pat.L.T. 
825. S. 62 presupposes that the orighal 
contract is still capable of performan«e. 
1939 Rang. 413. Where the debtors execite 
a pronote in favour of the creditors aid 
subsequently they execute a bond for he 
same consideration, but there is a condition 
precedent to the validity of the bond whch 
is not fulfilled, there is no novation of cai- 
tract and the suit on the pronote is maintaa- 
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able. 162 I.C. 882=1936 L. 51. Sec also 
1935 L, 897. "Agree to substitute”, meaning 
of. See 27 A.L J. 526=1920 A. 503=51 A. 
79 0; 1931 O. 97=8 O.W.N. 126. See also 
19 23 N. 213. A novation requires that the 
new contracting party has consented to 
assume liability ftir the contract and that 
the person on whom the correlative right 
resides has agreed to accept the new party's 
liability in substitution of the original liabi- 
lity. A novation requires that the rights 
against the original contractor shall be re- 
linquished and the liability of the new con- 
tracting party accepted in their place. A 
mere agreement to deliver would not 
operate to make the deliverer under a deli- 
very order from the vendor contractually 
liable to the purchaser. Even though the 
•deliver agrees to make delivery of the 
goods to the purchaser, this in itself would 
not operate as an acceptance by him of all 
the vendor’s contractual liabilities. I.L.R, 
(1944) Kar. 208=A.I.R. 1944 Sind 205. The 
question whether the parties intended to 
substitute a new contract for the old one is 
a question of fact in each case depending 
for its decision upon the circumstances of 
the particular cases. Where a mortgage 
"has become irredeemable and the mortgagee 
has become the owner of the property there 
is no mortgage in existence. 1943 A.W.R, 
(C.C.) 179=1943 A.L.W. 577=1943 O.W.N. 
476. Novation may in India as in England 
constitute a good consideration for a fresh 
promise. A.I.R. 1943 P.C. 147=(1943) 2 M. 
L.J. 417 (P.C.). If there is a proposal to 
discharge a debt by executing a mortgage 
but the right of reverting to original posi- 
tion is reserved unless the new transaction 
is complete, there is no true novation and 
there is no bar to a suit on the original 
cause of action. 40 P.L.R. 689=1938 Lah. 
757. Whatever difficulties there might be in 
applying the provisions of S. 62, where the 
agreement to substitute a new contract for 
the original one is made after the breach of 
the original contract, it is bejond all con- 
troversy that where a breach ot contract 
has taken place, the cause of action that 
arises from the breach may be discharged 
bv accord and satisfaction. I.L.R, (1941) 2 
•Cal . 237=45 C.W.N. 830=1942 Oil. 87. If 
the parties to a handnote agree to substitute 
for the liability under it a nevr contract 
-under which the debtor has to pay a certain 
amount down and to execute and register 
a mortgage-deed for the balance, but subse- 
quently neither the debtor carries out his 
part of the promise relating to the payment 
of cash nor the creditor accepts the mort- 
gage-bond the execution of winch is a 
unilateral act of the debtor, there is no 
■novation of contract within the meaning of 
S. 62 and the creditor is therefore entitled 
to sue on the original handnote. 184 I.C. 
705=1940 Pat. 121. See also 1937 Lah. 816. 
Execution of second promissoiy note in 


substitution for first — Liability uwh'r ori- 
ginal loan — Effect on. See 40 C.W.N. 37. 
“Parties to contract”, meaning of. .S*v 63 
C. 194. Parties to a contract may stipulate 
that one or both ot them shall have the 
power to rescind the contract on the hap- 
pening of some specified contingency . Such 
a stipulation is to be construed according 
to its natural meaning, subject to the prin- 
ciple of law that a party shall not take 
advantage of his own wrong. 24 
877=75 I.C. 233 [(1919) A.C. U Ref.]. 
See also 5 Bnm.L.R. 617; 41 C. 137} 192a 
M. 919; 1925 N. 66; 1925 N. 26; 192a P. 
228. A contract need not he rescinded by an 
express agreement. If the parties make a 
new and independent agreement concerning 
the same matter, the latter may be said to 
discharge the former especially when the 
latter is inconsistent with the former. 38 
I.C. 278=20 C.W.N. 708; 46 C. 534=23 
C.W.N. 704; 43 C. 790=20 C.W.N. 370; 
41 C. 35=21 I.C. 217; 17 I.C. 227=16 C. 
L.J. 271. The expression " parties to a con- 
tract” ordinarily signifies parties to an exist- 
ing contract rather than parties to a contract 
that lias already been discharged by breach. 
It has no doubt been held that the provisions 
of S. 62 of the Contract Act do not apply 
after there has been a breach of the original 
contract and that if the promisor does not 
satisfy the promisee under the terms of the 
new agreement, the promisee is relegated to 
liis rights under the old contract and is 
entitled to sue on the basis of the old obli- 
gation. But it is difficult to apply 
principle to a debt, fv.r it is strange if the 
mere failure to pay an outstanding debt on 
demand brings the case out of the scope ox 
S. 62, Release from an existing obligation 
is unquestionably good consideration for a 
promise to undertake a fresh obligation; 
and it makes no difference whether the ori- 
ginal obligation is an obligation to do some- 
thing in future, or is an obligation to pay a 
debt already due, or is an obligation to pay 
compensation for the breach of a contract. 
Whether the failure to carry out the substi- 
tuted promise revives the original t promise 
depends on the intention of the parties. It 
is always open to the parties to make^ an 
express stipulation of this nature. The law, 
however, does not imply any such term, 63 
C. 194=40 C.W.N. 808. A composition be- 
tween a debtor and his creditors operates as 
satisfaction of the debts and affords an 
answer to an action by the creditors upon 
the original liability. 114 I.C, 109—1929 
S. 49. A party who relies on a new con- 
tract in substitution for the old must prove 
that it was supported by consideration . 

I.C. 981=4 P. R. 1914. Creditor taking 
renewed bill for old debt does not ne cessarUy 
wipe off the old debt. See 31 C.W.N, 773 
=102 I.C. 871=1927 C. 538. An agreeofarnt 
to give time for the payment of money aue 
under a pro-note is operative in India; this 
principle is recognised in Art. 73, Limita- 
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tion Act. 39 M. 129=30 M.L.J. 51 (RB.). 
See also 145 I.C. 476=38 L.W. 533=1933 M. 
704; 49 A. 599=1927 A. 451, This is a 
departure from the English law, 39 M, 129 
■=30 M.L.J. 51 (F.B.), In the case of mere 
contracts, a repudiation by one party 
assented to by the other might put an end to 
the contract. Rut this principle is, not 
applicable to rights of property . 20 I.C. 
908=1914 M.W.N. 144. Where 'the contract 
subsisted and had failed, the cause of action 
would be the failure of the contract. The 
settlement that a certain amount of money 
was payable for the failure is not a new 
contract. 75 T.C. 440=1923 X. 332. Essen- 
tials of novation- — Mortgage — Sale with a 
view to discharge mortgage — Nature of the 
transaction. 72 T.C. 422=1923 X. 213. In 
case of cross-contracts, the second contract 
does nut operate to extinguish the first con- 
tract complete! v, nor is it effective as a 
novation. 1925 S. 144=20 S.L.R. 335. See 
also 22 L.W. 195=1925 M. 1260; 8 OAY.X. 
126=1931 O. 97; l "33 L. 464. There is a 
vast difference between the obligations im- 
posed by statute am! the terms agreed to by 
the contracting parties. There is no escape 
from the former, but the latter can always 
be modified bv mutual agreement. 44 C.\V\ 
N. 1069, 

Illustrative Cases. — Pawnee releasing 
his pledge by a subsequent transaction with- 
out intention to rescind his prior security — 
Subsequent transaction proved invalid — He 
can sue on his original security. 52 M. 465 
=116 T.C. *S27. Plaintiff acting ns commis- 
sion agent for the defendant — Final closing 
of accounts-— Plaintiff taking hundi for the 
balance due — Xo liability remaining stand- 
ing — Plaintiff suing to recover money due 
on the hundi — Hundi inadmissible being 
unstamped — Plaintiff cannot fall back upon 
original transaction. See 1928 L. 424=112 
I.C. 710; 1934 L. 128. As to necessity of 
registration, see 145 I.C. 159=1933 L. 174. 
A pro-note curtaining a promise to pay the 
debt due under a former pro-note wipes out 
the old debt and creates a new.’ liability. The 
Court need not take up the old transaction 
except where express rules of law make it 
necessary to do so, e.ft., where the debt 
acknowledged is barred by time so as to 
exclude the application of S. 19, Limitation 
Act. 52 A. 169=1929 A. 0$Q. Where a Hindu 
father executed a promissory note partly in 
renewal of an obligation incurred before 
partition and partly liecause of new advances 
made after partition, anti the promissory 
m te contained a more onerous obligation in 
respect of interest than what was originally 
agreed on, ft eld, that the promissory note 
represented a novation by which there was 
new liability in the place of the old one. 
1930 Al. W„ X, 658. Mortgage-deed by 
husband and wife jointly — Second deed by 
husband alone mm* constitute novation of 
the first. 102 I.C. 388=1936 R. 396. If a 
contract is dear and unambiguous, its true 
effect cannot be changed merely by the 


course of conduct adopted by the parties it 
acting under it. Such conduct, if it is clear 
and unambiguous, may in certain events 
raise the inference that the parties have 
agreed to modify their contract, but short 
of that, such conduct cannot have the effect 
of changing the operation of an unambi- 
guous agreement, though it might possibly 
in special cases support, along with other 
appropriate evidence, a claim for rectifi- 
cation. 172 I.C. 786=1938 P.C. 26 (P.G). 
Where the original schedule of rates, pay- 
able to the contractor fixed under a contract 
between the Railway and the contractor was 
abandoned with the consent of both the 
parties and the new enhanced rates pro- 
posed to be substituted by the Railway for 
those rates were not accepted by the con- 
tractor, but the contract employing the con- 
tractor remained in operation and the con- 
tractor did the work for the Railway, which 
the latter accepted, the amount which the 
contractor is entitled to recover from the 
Raihvay for the work done should be deter- 
mined on the basis of fair and reasonable 
rates. 65 I. A. 66=I.L.R. (1938) 2 Cal. 72 
= (1938) 1 M.L.J. 640 (P.C.). 

Effect of Novation. — Novation is a ques- 
tion of fact. 7 Mys.L.J . 440. Where for 
a note from a firm, another was accepted 
from surviving partners, the estate of the 
deceased partner :s free from liability un- 
der the principle of S. 62 , 42 I.C, 815=19 
Bom.L.R. 837. See also 9 Bom.L.R. 364; 
15 C. 309; 12 L. 239=1930 L. 985; 8 Mys. 

L. J. 326; 1930 P. 442. A contract by the 
purchaser of a property* to pay the whole or 
part of the consideration retained by him 
for payment to the vendor’s creditors can be 
enforced by the latter, though they were 
not parties to the contract. 22 C.W.N. 279 
=36 I.C. 792. The basis of the purchaser’s 
liability is not novation or a substituted 
contract, but because of the fact that the 
purchaser is a trustee of the vendor’s credi- 
tors for the money in his hands to be used 
for their benefit. 22 C.W.N. 279. Some- 
times an agreement may be enforced by a 
stranger to the contract, that is, in cases of 
trust, quasi-contracts or near relationship. 
22 C.W.X. 279. See also notes under S. 37, 
supra. WTiere a debtor has disabled him- 
self from performing his promise under a 
later contract which had been intended to be 
a substitute for an earlier one, it is open to 
the creditor to enforce the earlier contract 
rescinding the later, and S. 62 is no bar. 66 
I.C. 47=2 L. 323. When the terms of a 
mortgage hv conditional sale are altered by 
mutual consent, there is novation of con- 
tract and the original sale clause cannot he 
enforced. 24 I.C. 684=189 P.L.R. 1914; 29 

M. L.J. 125=1915 M.W.N. 408. Under S. 62 
there can be an agreement to cancel 
or vary the old contract or substi- 
tute a new contract, even after the 
breach of the original contract. 45 M. 
180=42 M.L.J. 236=67 I.C. 905. A new 
contract changing the place of per- 
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63, Every promisee may dispense with or remit. 
Promisee may dispense with wholly or in part, the performance of the promise made 
‘ or . g ^ emlt performance of pro- to him, or may extend the time for such performance, or 
mi ’ may accept instead of it any satisfaction which he thinks 

fit. 


formance falls under S. 62 and no fresh 
consideration is necessary. 1017 M.W.N. 
779—45 I.C. 401. A negotiable instrument 
given in discharge of a debt does not extin- 
guish the. debt, but only suspends payment. 
The creditor can fall f>ack on the original 
contract if, for any reason, the new contract 
fails. 14 I.C. 399=8 X.L.R. 7. Sec 1936 
JNT. 225. Effect of novation — Mortgage — 
Agreement to substitute fresh deed not 
fulfilled — Effect of — Estoppel. 30 I.C. 323 
=2 O.L.J. 402. A person not a party to a 
•novation is not discharged from his liability 
under the original contract. 6 Bur.L.T. 171 
-21 I.C. 222. 

Burden of Proof. — In a suit based on a 
novated contract the plaintiff must prove (1) 
the existence of liability under the original 
contract and (2) the extinguishment of that 
liability by the novated contract. 183 I.C. 
<855=1939 Pat. 477. 

Invalid Novation. — Invalid novation — 
Mortgagee deed executed in consideration of 
previous bonds — Non-registration— Effect of 
— Remedy of promisee. 13 I.C. 858=14 
Bom.L.R. 26; 34 P.L.R. 440=1933 L. 335. 
To effect a novation pursuant to an agree- 
ment to accept a new contract, the contract 
which was substituted must be one capable 
of enforcement in law. 14 Bom.L.R. 26; 16 
I.C. 246=16 C.L.J. 264. Where an insuffi- 
ciently stamped hundi was given in renewal 
of a prior hundi, the plaintiff could fall back 
on the prior hundi. 67 I.C. 856=1922 L. 56; 
1934 L. 128. Where the contemplated sub- 
stituted security' itself fails the parties could 
not be taken to have intended that the liabi- 
lity under the original contract would also 
cease. 10 L.W. 466=54 I.C. 318; 13 I.C. 
858=14 Bom.L.R. 26; 26 I.C. 393=16 M.L. 
T. 489. A renewal of a debt does not ipso 
facto extinguish the security which a person 
has unless such renewal is accompanied by a 
fresh contract giving fresh security- . 26 I . C . 
-393=16 M.L.T. 489. A pro-note accepted in 
full satisfaction of a claim debars the plain- 
tiff from bringing a suit on the original 
►claim. 9 I.C. 896; 112 I.C 719. But see 52 
M. 465. 

Dispute as to money due — Settlement 
out of Court — Consideration.— Where there 
is a dispute between the parties as to the 
■amount really due from the defendants, 
held, that the settlement of such a dispute 
without the necessity of going to a Court 
■might form a valid consideration in law. 
147 I.C. 1175=1934 L. 163 (1). 

Alteration of contract — Liability of ori- 
ginal party— Burden of Proof.— Where a 
contract note relating to the sale and pur- 
chase of certain shares was originally drawn 
up by the appellant who was a sharebroker, 
an the name of the respondent, but at the 


latter’s request liis name was deleted and 
the name of one H was substituted therefor 
in the note. Held, that the onus was on the 
appellant, and it would require very strong 
evidence, to show that notwithstanding such 
alteration in the contract note, the respon- 
dent remained liable to the appellant in 
respect of the transactions in the shares. 
154 I.C. 1090=68 M.L.J. 530 (P.C.). 

Secs. 62 and 63. — No fresh consideration 
is necessary for an agreement which falls 
under the purview of S. 63 of the Contract 
Act and for the purpose of enforcing it, it is 
hardly necessary to invoke the aid of S. 62. 
123 I.C. 225 (2). See also 131 I.C. 510= 
1931 R. 189; 146 I.C. 562=1933 L. 464. 

Sec 63. — S. 63 of the Contract Act has 
nothing to do with the interpretation of 
S. 92 of the Evidence Act. 1930 A.L.J. 1193 
=1930 A. 721 (F.B.). The section is intend- 
ed to apply not to cases where the whole 
contract has been supplanted by a new one 
but to cases where the old contract subsists, 
but there is a voluntary remission of per- 
formance of some promise in it, for exam- 
ple, a remission of part of the debt at the 
time when it becomes payable. S. 63 will 
not cover a case of a binding promise to dis- 
pense with or remit performance in the 
future unless that waiver is made the sub- 
ject of a fresh contract, because then S 92 
of the Evidence Act will stand in the way. 
54 M. 889=1931 M. 636=61 M.L.J. 556. S. 
63 makes a wide departure from the Eng- 
lish Law inasmuch as it does not refer to 
any agreement and valuable consideration. It 
should not, therefore, be enlarged by any 
implication of English doctrine. I. L. R. 
(1941) 2 Cal. 237=45 C.W.N. 830 ; 76 C.L. 
J. 514. In a case falling under S. 63 no 
fresh consideration is necessary. 132 I.C. 
321=1931 A.L.J. 481=1931 A. 589. Quaere.— 
Whether consideration is necessary for the 
remission of a part or whole of the contract 
under S. 63. 148 I.C. 501=1934 P. 144. See 
also 156 I.C. 743=1935 R. 188; 58 M. 702= 
69 M.L.J. 360. For an agreement to remit 
consideration is necessary; but if the creditor 
has actually remitted a portion of the debt due 
to him and not merely promised to remit it* 
no consideration is necessary. But actual 
remission is not completed until the creditor 
accepts the part payment in full satisfaction. 
49 L.W. 684=1939 Mad. 688. A creditor can 
extend the time under S. 63 even after the 
time fixed for payment has expired, (23 B. 
348, not foil.) 132 I.C. 321=1931 A.L.J. 295= 
1931 A. 589. See also 1935 R. 188; 69 M. 
L.J. 360, Under S. 63 a promisee can remit 
in part the performance of a promise made to 
him whether it has or has not already fallen 
due and whether or not such remission caus- 
es cessation of the subsisting contractual re* 
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Illustrations. 

(а) A promises to paint a picture for B. B afterwards forbids him to do so. A is no longer 

bound to perform the promise. 4 ... . 

( б ) A owes B 5,000 rupees. A pays to B, and B accepts, in satisfaction of the whole debt 
a , 000 rupees paid at the time and place at which the 5,000 rupees were payable. The whole debt 
is dis charged. 

(c) A owes B 5000 rupees. C pays to B 1,000 rupees, and B accepts them, in satisfaction 
of his claim on A . This payment is a discharge of the whole claim. 

id) A owes 2 ?, under a contract, a sum of money, the amount of which has not been ascer- 
tained A without ascertaining the amount gives to B, and B, in satisfaction thereof, accepts, the sum 
of 2,000 rupees. This is a discharge of the whole debt, whatever may be its amount. 

(«) .4 owes B 2,000 rupees, and is also indebted to other creditors. A makes an arrangement 

with his creditors, including B to pay them a ^composition] of eight annas in the rupee upon their 
respective demands. Payment to B of 1,000 rupees is a discharge of B's demand. 


LEG. REF. 

1 This word was substituted for the word 
‘comiiensation* by sec. 2 and Sch. II of Act 
XII of 1891. 


lation altogether. It is therefore, ripen to 
the promisee to remit a portion of the obli- 
gation under the section, even though the ob- 
ligation on the part of the promisor to per- 
form the unremitted part still continues. The 
section deals w r ith actual remission, as distin- 
guished from an agreement to remit, and in 
order to produce the legal effect such a re- 
mission does not require any support either 
in the sliape of a consideration or of any 
prior agreement. A future liability can be 
remitted in praesenti and a remission of such 
liability will not necessarily requre an agree- 
ment to remit. 1943 Cal. 181. 

Per Pal, /. — (1) An agreement to remit to 
be enforceable must be supported by consi- 
deration. (2) The answer to the question 
whether the remission or the agreement to re- 
mit need be expressed in any particular form 
in order that it may have the intended legal 
effect, depends upon the facts of any parti- 
cular case. The remission of the perform- 
ance of a promise to pay interest on a pro- 
missory note is not required by law to be put 
in any particular form. I.L.R. (1943) 1 Cal. 
101=76 C.L.J. 115=47 C.W.N. 213=A.I.R. 
1945 Cal. 181. Acceptance of performance— 
Cheque for smaller amount accepted and 
cashed— Effect of . 20 A .L . J. 717=44 A. 718. 
S. 63 not applicable where parties stand in 
the position of decree-holder and judgment- 
debtor and not in that of promisor and pro- 
misee. 24 IX. 391. No consideration is 
needed for relinquishment of debt but free 
assent must be established. If the debt is 
enforceable, it can also be released under S. 
63. It is doubtful, however, whether a do- 
wer debt could be discharged by verbal relin- 
quishment. 47 C, 537=24 C.W.N. 335. Eng- 
lish law requires consideration to support a 
release or relinquishment of debt. See 19 M. 
398 ; 20 B. 636; 15 C. 319; 9 M.LJ. 270. See 
also 34 M. 156. S. 63 does not entitle a pro- 
misee for his own purposes and without the 
consent of the promisor to extend time to his 
own advantage. There must be an agreement 
or mutual understanding to waive. 68 I.C. 
912=1923 L. 117. See also 30 L.W. 293= 
1929 M. 794; 116 IX. 646=1929 N. 137. A 
promisee is not bound to accept part perfor- 


mance of a contract. 59 I.C. 971=3 L.L.J. 
141. A promise to remit rent coupled with 
conditions is not an absolute promise of 
remission and the landlord is not estopped 
from enforcing his rights in full. 26 I.C. 
958. This section would include what would 
be a conditional release in English law. 34 
M. 156. See also 1942 Cal. 87. Under S.-63 
no consideration is necessary to forego a por- 
tion of the rent or debt payable. 25 I.C. 741 
=16 M.L.T. 184; 122 I.C. 641=53 M. 127= 
58 M.LJ. 503; 23 S.L.R. 294=114 I.C. 97= 
1929 S. 153. See also 116 I.C. 646=1929 N. 
137 (No consideration is necessary for an 
agreement to extend time for performance). 
See 4 7 Bom.L.R. 719. A suit cannot be 
brought for the recovery of the amount re- 
mitted when a remission had been made and 
communicated by the creditor to the debtor. 
9 I.C 763=9 M.L.T. 270. There is nothing 
in law to prevent a discharge by acceptance 
of something in lieu of the performance of 
the, contract. 64 I.C. 461. An agreement to* 
discharge a previous debt in consideration of 
the prompt receipt of a shorter sum is a 
valid agreement. 20 I.C. 544. Where a party 
to a contract of marriage having accepted 
cash and jewels repudiates the marriage, he 
is bound to return what he has taken. 65 I.C 
812 (15 C. 319, Ref,). Creditor extending 
time for payment without consideration, valid 
and binding. English law may be different on 
this subject. 49 A. 599=25 A.L.J. 385=1927 
A. 451. See also 39 M. 129=30 M.L.J. 51 
(F.B.). On this section, see also 1930 L. 193* 
( 2 ). 

Arrangement with creditors — Effect of. 
— Under an arrangement with creditors in- 
cluding the plaintiff, to pay diem a composi- 
tion of six annas in the rupee the defendant 
offered the amount due to the plaintiff firm, 
but the agent of the plaintiff firm refused 
to accept believing that the defendant had 
some other property which he was conceal- 
ing. It was also proved that several other 
creditors of the defendant were paid accord- 
ing to the settlement. Held, that the case 
was fully covered by 111. ( e ), S. 63 and that 
the plaintiff could not be allowed to resile 
from the agreement made with the defendant. 
145 I.C 801=1933 O. 361. Under S. 63, it is. 
no doubt open to a promisee to remit his 
claim in whole or in part even without con- 
sideration. But when a person who is on the 
verge of insolvency purports to make a remis- 
sion the validity of that transaction as against 
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64. When a person at whose option a contract is voidable rescinds it, the 

Consequences of rescission 0 * her . ***1 . the f. t0 ? 0t - P er{br . m promise 

of voidable contract therein contained m which he is promisor. The party 

rescinding a voidable contract shall, if he have received 
any benefit thereunder from another party to such contract, restore such benefit* 
so far as may be, to the person from whom it was received. * 


the Official Receiver cannot be determined 
merely with reference to S. 63 of the Con- 
tract Act. Where the remission is without 
consideration it would obviously be inopera- 
tive as against the Official Receiver in view 
of S. 53 of the Provincial Insolvency Act. 
Standing surety for the debtor in connection 
with certain loans and Joining him in execut- 
ing a mortgage to his creditor cannot in law 
amount to consideration so as to validate a 
remission by a debtor on the verge of insol- 
vency as against the Official Receiver. 1940 
M.W.N. 495=1940 Mad. 737. See also 44 L. 
W. 722=1936 Mad. 798. 

Sec. 64: Scope of Section. — See 11 Bom. 

L. R. 693. Section does not apply to contracts 
originally known to be void or illegal. 9 B. 
358; 15 C.W.N. 408. See also 49 B. 576=88 
I.C. 643; 44 L.W. 722=1936 M. 978 ; 44 C. 
W.N. 11. The word 'rescinds’ as used in S. 
64, implies an “express and unequivocal can- 
cellation of the contract”. Where a domestic 
servant employed as sweeper of the house 
leaves his master without any notice and the 
master does nothing except engaging another 
person for doing the work the contract with 
the former servant is not necessarily rescind- 
ed by the master and hence the servant is not 
entitled to get the pay for the work done. 
176 I.C. 526=1938 Rang. 207. Agreement to 
execute contract to Municipality— Committee 
rescinding contract — Other party relieved of 
his obligation. 157 I.C. 879=1935 Pesh. 124. 
When a sale of minor’s property by his de 
facto guardian is set aside, the minor 
must return to the vendee the amount 
of benefit received by him thereunder. 
10 L.L.J. 183=1928 L. 250; 113 r. 
C. 53. The term ‘benefits under the 
contract’ extends only to the money paid as 
consideration and not to the improvements ef- 
fected by a usufructuary mortgagee. 124 I.C. 
731 . See also 8 P. 1. “Benefit or advantage” 
— Meaning of — Money received by a party in 
partial discharge of the consideration, though 
it may have been employed for the purpose 
of carrying out the receiving party’s obliga- 
tion under the contract, is nevertheless a 
“benefit” refundable under S. 64 on rescission. 
I. L.R. (1943) 2 Cal. 213=46 Bom.L.R. 178= 
(1943) 2 M.L.J. 369 (P.C.). A party guilty 
of a breach of contract cannot claim damages 
arising out of his own default. Nor can he 
claim a refund of earnest money advanced as 
a guarantee for the fulfilment of the contract. 
41 A. 324=50 I.C. 948. also 39 C.W.N. 
174; 23 B. 56; 24 L.W. 386=1927 M. 204=52 

M. L.J. 33; 100 I.C. 860=1927 N. 168. Suit 
for compensation recoverable under S. 64 is 
barred if brought after ten years. 19 I.C. 


624. Alienation > by _ minor— Alienation set 
aside — Minor’s liability to restore benefit 
received. 60 I.C. 519. See also 26 N.L.R. 
85=1929 N. 156; 122 I.C 266; 117 I.C. 371 
=1929 L. 331; 29 I.C. 972; 30 C. 539; 32 
A. 25. Where a sale by a guardian on 
behalf of a minor is held to be void ab 
initio, the vendee cannot claim compensation 
for the improvement effected by him, 
on the property. Sections 64 and 65 
do not apply to this case. 38 P.L. 
R. 1913=18 I.C. 485. See also 116 I.C. 
713=1929 L, 332; 31 Bom.L.R. 88 (appli- 
cability of section to transaction of person 
of unsound mind). If a guardian sells his 
ward’s property for purposes not binding 
and the price is utilized for the purchase 
of other lands for the ward not contem- 
plated at the time of the sale, the lands so 
purchased do not constitute the benefit with- 
in S. 64 and need not Iks conveyed to the 
vendee from the guardian when the ward 
avoids the sale by the guardian. 42 M. 36= 
35 M.L.J. 652. As to borrowing by the 
KLarnavan of a Malabar tarwad in excess of 
his powers, for the purpose of the t ova chi, 
see 23 L.W. 186=93 I.C. 20=1926 M. 398. 
Where the Karnavan acted in excess of his 
powers in executing a kanom over the pro- 
perties of the illom, hut where the money so 
borrowed was utilised for the benefit of the 
illom, such as, fur the marriage of a female 
member of the illom, the transaction could 
be set aside only on condition of the illom 
or its KLarnavan paying the alienee the 
amount he had paid. 35 L.W. 171=1932 M. 
303. Financing of litigation — Money ad- 
vanced in part — repudiation — Right to re- 
cover. 47 I.C. 563. See also 11 O.W.N. 
603=1934 O. 170. Under S. 64 a person who 
puts an end to a contract under S. 39 is the 
party rescinding a voidable contract. 38 I. 
C. 915=12 N.L.R. 177. Mistake— Restora- 
tion of benefit. 66 I.C. 461=1922 O. 152; 
1930 A. 252; 1930 A.L.J. 327. In the case 
of a breach of a revocable contract or trust 
the choice of the remedy lies with the party 
■whose rights are infringed, and not with the 
promisor or trustee. 20 I.C. 783. 

Secs. 64 and 65. — Ss. 64 and 65 do not 
refer by the words “benefit” and “advan- 
tage” to any question of “profit” or "clear 
profit”. Money received by a parly under 
a contract is a benefit or advantage to him 
even though it has been spent to enable him 
to perform his part of the contract. 70 I. 
A. 35=56 L.W. 283=47 CW.N. 497= A. I, R. 
1943 P.C. 34= (1943) 2 MJLJ. 369 (P.C,). 

Secs. 64, 65 and 72 and 73.— Applicabi- 
lity— Debtor of insolvent executing promis- 
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65. When an agreement is discovered to be void, or when a contract becomes 
void, any person who has received any advantage 
Obligation of person who under such agreement or contract is bound to restore 
has received advantage under - t or ma fc e compensation for it, to the person from 

whom he received it. 


sory note to creditor of insolvent on eve of 
insolvency and making payments thereunder 
after insolvency and after notice by Oflicwl 
Receiver— Transaction held to be fraudulent 
preference— Right to recover payments made 
—"Void”— Failure of consideration or mis- 
take. 44 LAV. 722=1636 Mad. 978. See 
also 1940 Mad. 737. The transfer ot Pro- 
perty Act does not provide 
for the return of a portion ot the 
purchase money paid :n pursuance ot 
a contract of sale, when the buyer fails 
to complete the payment and the sale in 
consequence falls through. The P roV1 ^°"®,?^ 
the Contract Act, however, apply generally 
to contracts of sale of immovAle propg^. 
In cases not falling under S. 74 of the Con 
tract Act, where th e™ \no stipulahon ttet 
« certain navment shall be earnest or p 
US. the right of the seller 
the failure of. the buyer to complete PW 
ment would arise under S. 73 or 7s ot tne 
Contract Act, and is something 
pendent of the amount of any part payment 
S£de. Under S. 64, die party rescmdmg a 
•voidable contract must restore such bawfit 
as he may have received from the other 
party. If the buyer fails to complete pay - 
inen£ and the seller avoids the contract, he 
must pay back the buyer the payments made 
by the buyer, ^restore the bene&t.i.L.. 
R. (1941) Kar. 495= A. I. R. 1942 Sind 37. 

Contract for purchase of machine— Deposit 
— Provision for forfeiture «i case of breach 
*>f condition— If penal— Power of Court to 
grant relief— Hire purchase. 1944 Mad. 5Z0 
=(1944> 2 M.L.J. 74. 0 . 

Sec, 65: Scope of Section.— S ession is 

also applicable to contracts under local or 

special laws. 1929 L. 742-11L. 121 ; L.L.R. 
(1940) Nag. 553. But see 137 I.C. 574-1932 

0. 193 (F.B.), S. 65 covers the case of a 
contract void from its inception as much 
as one subsequently discovered to be void. 
137 I.C. 574=1932 O. 193 (F.B.). I.L.R. 
(1942) Nag. 294=1944 Nag. 159=1944 N. 
L .J. 124; 44 LAV. 722=1936 M. 798; I.L.R. 
(1937) N. 111. See also 39 BomJL.R. 1124; 
1941 Nag. 273; 1941 Pat. 510 also cases 
under “Discovered to be void”. S. 65 ap- 
plies also to a case where there is a transfer 
of property and not a mere agreement. 70 

1. A. 1=18 Luck. 130=I.L.R. (1943) Kar. 
(P.C.) 19=47 C.W.N. 509=A.I.R. 1943 P. 
C. 2Q=(1943) 1 M.L.J. 508 (P.C.). S. 65 
deals with two macters: (fl) an agreement 
which is discovered to be void and (b) a 
contract which becomes void. The first 
matter is concerned with an agreement which 
never amounted to a contract because it was 
void ab initio , the fact of its being void 
being discovered at a later stage. The word 
used is “agreement” and not contract. The 


word “discovered” in the first part of the 
section is used in contradistinction to the 
word “becomes” in the second part. The 
word “discovered” connotes the pre-exist- 
ence of that which is discovered. The second 
matter deals with a contract (Le., with an 
agreement enforceable at law) which was 
good at its inception and which becomes 
void at some later stage by reason of some 
supervening circumstance. What the sec- 
tion says is that if any bodj r receives any 
advantage under such a contract he is bound 
to restore it or make compensation for it 
■when the contract becomes void. The ad- 
vantage must have been received under the 
contract. As a contract is an agreement 
enforceable at law, see S. 2 ( h ), the advan- 
tage must have been received tinder an 
agreement enforceable at law. If the ad- 
vantage is received after the agreement 
ceases to be enforceable at law (ie.) ceased 
to be a contract, it cannot be said that it is 
an advantage received under the contract. 
The section applies only if the advantage 
is received before the contract ceases to 
be a contract by becoming void. If it is re- 
ceived after, the section does not apply. 
80 C.L ,J. 170. Leases granted by a Muni- 
cipality, which do not comply with the re- 
quirements of S. 69 of the Madras District 
Municipalities Act are merely agreements 
which are void ab initio, to which S. 65 of 
the Contract Act is applicable. The Munici- 
pality can therefore maintain a suit against 
the lessees for damages for use and occu- 
pation, though the leases themselves are not 
enforceable at law. 43 L.W. 39=1936 M. 98. 
See also 162 I.C. 362=1936 O. 280; 164 I.C. 
945=1936 O. 1033; I.L.R. (1939) Mad. 
928=1939 Mad. 957=50 L.W. 440. Where 
a contract of suretyship entered into 
with a Local Board by a person 
standing surety for a contractor of 
lease of fisheries is discovered to be void 
on account of non-compliance with the for- 
malities of the statute, S. 65 of the Contract 
Act would apply, where advantage has been 
received by one or other of the parties and 
the Court can act on the principle of quan- 
tum meruit . But when no advantage has 
been received, this cannot be done. I.L.R. 
(1940) Kar. 347=1940 Sind 199. See also 
47 L.W. 668; (1942) 2 M.L.J. 364. The 
criterion which causes the Court to say that 
it will or will not assist the parties to recover 
the moneys paid under an unlawful agree- 
ment is not whether they have had locus 
penitentiae before carrying out the purpose 
of the fraud, but whether it would be con- 
trary to morality and public policy to give 
the parties assistance in a Court of Law, 
where the purpose of the fraud has actually 
been wholly or partially successfully carried 
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Illustrations . 

(a) A pays B 1,000 rupees in consideration of B's promising to marry C, A's daughter. C is 
dead at the time of the promise. The agreement is void, but B must repay A the 1,000 rupees, 

(b) A contracts with B to deliver to him 250 maunds of rice before the first of May. A 
delivers 130 maunds only before that day, and none after. B retains the 130 maunds after the first 
of May. He is bound to pay A for them. 

( 1 c ) A, a singer, contracts with B , the manager of a theatre, to sing at his theatre for two 
nights in every week during the next two months, and B engages to pay her a hundred rupees for 
each night’s performance. On the sixth night, A wilfully absents herself from the theatre, and 2?, 
in consequence, rescinds the contract. B must pay A for the five nights on which she had sung, 

(d) A contracts to sing for B at a concert for 1000 rupees, which are paid in advance. A is 
too ill to sing. A is not bound to make compensation to B for the loss of the profits which B would 
have made if A had been able to sing, but must refund to B the 1000 rupees paid in advance. 

out. (35 C. 551, Rel. on.) 14 R. 597= spent in suing the creditors of the trans^ 

1936 R. 358. S. 65 not only applies to feror, where he himself was a party to the 

agreements and contracts but also to trans- conspiracy to defeat the creditors and was 
fers of property. See (1943) 1 M.L.J. 508. aware of all the facts. 1936 N. 268. See 
Where therefore a mortgage is found in- also 44 L.W. 722=1936 M. 978; 11 Mys.L. 
valid, a mortgagee can recover the mort- J, 81; 22 Pat. 334. The words “when a 
gage-money under S. 65, if he prays for contract becomes void” are sufficient to 
such relief in the mortgage suit. 1937 O. cover the case of a voidable contract which 
W.N. 784=1937 Oudh 410. See also I.L.R. had been avoided. 59 I. A, 147=62 M.L.J. 
(1937) Nag. Ill ; 46 Bom.L.R. 70= (1943) 1 451 (P.C.). Where the defendant got 

M.L.J. 508 (P.C.). Where a mortgage is possession in pursuance of a contract pro- 
discovered to be void by reason of its cured by undue influence and fraud void- 
having been granted in violation of para. 11 , able by the plaintiff, if there is no proof of 
Sch. Ill, C.P. Code, the lender is not obliged undue delay in bringing his suit, and no 

to proceed on the personal covenant. He difficulty in putting the parties back in 

>can repudiate or rescind the contract of loan status quo ante , the plaintiff is entitled to 
and claim his money back by way of resti- an account of the rents and profits of the 

tution under S. 65 of the Act, if such claim immovable properties — not merely from the 

is not barred by limitation. He cannot date of the institution of the suit — but from 

however claim at one and the same time the date when defendant got possession, the 

both under the covenant to repay and also latter being entitled to credit for all pay- 
under S. 65 of the Contract Act The lender ments made by him to the plaintiff. 59 I. A. 
♦cannot be said to have elected to affirm the 147=7 Luck. 64=1932 P.C. 89=62 M.L.JL 
personal covenant merely by reason of any 451 (P.C.). When a contract becomes void 
arguments addressed by him hypothetically under S. 65, any person who has received 
or by way of alternative to his main conten- any advantage under the contract is bound 
tion in his suit that para. 11 did not touch to restore it. Where the landlord arranged 
the transaction. Election to affirm must, if for the surrender of a holding by a tenant 
it is to be gathered from action, be gathered and executed a lease to a third person and 
from unequivocal acts. 70 I. A. 1=18 Luck, made a profit by the transaction, he is bound 
130=206 I.C. 457=1943 O.W.N. 214=1943 to restore it to that lessee when he loses 

A. L.W. 381=9 B.R. 353=15 R.P.C. 94= possession by reason of the mother of the 

1943 A.L.J. 421=(1943) 1 M.L.J. 508 (P. original tenant moving the Revenue Court 
C.) Where after the assignment of mortgagee and getting placed in possession on the 
rights the mortgage is declared void ab ground that the transaction was in violation 
initio the consideration for the assignment of the C. P. Tenancy Act. 1942 N.L.J. 324. 
fails/ and the mortgagee is, therefore liable See also 1942 All. 409=1942 A. L. J. 390. 
to refund the money received by him to the Where in a suit for recovery of balance, in 
assignee. 40 P.L.R. 528=1938 Lah. 566. respect of transactions by the plaintiff with 
Where the assignee of the mortgagee rights a third person, arrived at after appropriat- 
in regard to a mortgage of an occupancy ing to the losses arising out of such tran- 
holding, which is prohibited by the Agra sactions the defendant’s remittances, the 
Tenancy Act, is ejected, and sues for the defendant counter-claims the amount so ap- 
recovery of the consideration paid by him, propriated on the ground that the transac- 
he must be taken to have known that the tions entered by the plaintiff are void, the 
•mortgage was void at the date of the assign- counter-claim falls to be dealt with as a 
ment itself and he could not be heard to say claim for the restoration of an advantage 
that he came to know that the transaction under S. 65. But as the plaintiff has applied 
was void at the date of the ejectment. 1944 the amount or has become legally liable to 
A L W 244. Where a transfer is set aside meet losses arising from the carrying out 
under S. 53 T. P. Act, the case is governed of the defendant’s instructions, the plaintiff 
by S 65 Contract Act, and the transferor cannot be said to have received an advantage 
is bound under S. 65 to restore to the trans- within the meaning of S. 65. The fact, that 
feree the price that he has received in there was no privy of contract between the 
respect of the transfer. The transferee is defendant and the third person makes no 
not however entitled to recover the money difference* if the plaintiff has incurred the 
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liability to the third person in carrying out 
the defendant’s instructions. 1938 A.L.J. 77 
i=1938 P.C. 4 (P.C.). The principle of 
restitution embodied in S. 65 f in case of a 
contract found to be invalid, is that oi 
giving relief upon quantum meruit. That, 
however, is the general rule which does not 
apply to a case governed by social law. 
137 I.C. 574=1932 O, 193 (F.B.), But see 
also 1929 L. 742=11 L. 121 . Sec also 37 
L.W. 429=1933 M. 332; 1937 Nag. Ill; 
1940 Sind 199. An action for money had 
and received does not lie if the considera- 
tion fails only in part. 1932 B. 386=56 ?>. 
501. The maxim in pari delicto, potior est 
conditio possidentis is not applicable to a 
case where the parties did not know of the 
illegality at die time they entered into the 
contract. So, where the parties effected a 
lease without the sanction of the Deputy 
Commissioner without knowing that such 
sanction was necessary, the lessee is entitled 
to get back the consideration paid by him. 
(16 N.L.R. 129 and 32 N.L.R. 136, Dist. ; 
20 N.L.R. 87, Foil.) 134 l.C. 281=1931 N. 
137. See also 1935 L. 401. Where a con- 
tract is held to he void a party is not 
entitled to claim the penalty under the con- 
tract. The right to claim relief however on 
the quantum meruit basis is not necessarily 
based on an agreement between the parties 
and if a party is otherwise entitled he 
should be given the relief. 39 L.W. 508= 
149 I.C, 503=1934 M. 335. Where in a case 
of supply of goods the contract is found to 
be void and S. 65, Contract Act, is found 
to be applicable, it is the doctrine of “ quan- 
tum yalebaf* and not that of " quantum 
meruit 99 that must be applied; and where the 
actual goods cannot be returned, resti- 
tution must be fixed at the price at which 
they were sold by the vendors. 37 L. W. 
429=1933 M. 332. See also 45 I.C. 412= 
1933 M. 105; 152 I.C. 135=1934 N. 248. A 
suit is maintainable for the recovery of the 
money actually paid by the plaintiff to the 
defendant as a consideration for the latter 
arranging the marriage of his sisters’ 
daughter with the plaintiffs brother, which 
he failed to do. 1937 P.W.N. 175=1937 
Fat. 330. Where the recitals in a mortgage 
deed suggest that money is likely to have 
been applied to pay off business debts and 
is applied to pay off business debts and not 
applied in any manner for the benefit of 
defendants there is no right to relief against 
the defendants, under S. 65. 4Ji L.W. 725= 
1936 M, *>95. The Madras District Munici- 
palities Act (IV of 1884) makes provisions 
in Ss. 45 and 46 concerning only with con- 
tracts, but it is silent with regard to any 
agreement entered into by a Municipal Coun- 
cil. Therefore if a Municipal Council 
makes an agreement and it is found that 
such an agreement is not enforceable by law 
as not having been properly executed the 
agreement becomes void; but when an agree- 
ment is discovered to be void the Municipal 


Council which is a person in law, who has 
received any advantage under such an 
agreement is, under S. 65, Contract Act, 
bound to restore it. 1934 M. 480=o7 M.L. 
J. 38. See also 1940 A. W.R. (H.C.) 243; 
46 C.W.N. 393; 1937 Lah. 781 (Agreement 
to purchase plot after sanction of Munic- 
ipality to “lay out” scheme and earnest paid 
thereon — Sanction suspended by order of 
commissi one* — Vendor is bound to return 
earnest money) . The agreement to sell the 
right of a reversioner is void from its in- 
ception, because its subject-matter is incap- 
able of being bound by sale. The vendee in 
this case was given the purchase-money and 
interest at 6 per cent, from the date of suit. 
44 M.L.J. 489=45 A. 179=50 I. A. 69 (P. 
C.), S. 65 is not applicable when the object 
of the agreement was illegal to the knowledge 
of both parties. 8 I.C. 161=15 C.W.N. 408; 
41 I.C. 877=13 N.L.R. 114. See also 89 I. 
C. 684=1926 L. 159; 26 A.L.J. 492; 89 I.C. 
143; 1925 O. 212; 1925 O. 737; 49 B. 576; 

48 M.L.J. 598; 48 M.L.J. 413; 1940 M.W. 
N. 342=1940 Mad. 558. Right of subscriber 
in chit transaction, to get back the amount 
subscribed and paid to the stake-holder. See 

49 M.L.J. 791=92 I.C. 968=1926 M. 168. 
Where money belonging to the plaintiff, was 
wrongly obtained by the defendant from 
another person under a contract with him 
and such person was not an agent of the 
plaintiff and was not held out by the plain- 
tiff as such, the plaintiff is entitled to re- 
cover the amount from the defendant. S. 65 
may not apply directly to such a case but 
the same principle would apply. 68 C.L.J. 
94. Breach of promise of marriage — Lia- 
bility to restore ornaments given to bride. 
165 I.C. 247=1936 O.W.N. 879. 

Voidable Contract. — A mortgagor who 
sues for the cancellation of a mortgage must 
refund the amount paid by the mortgagee 
under the mortgage. 27 I. C. 130. A 
rescinded contract becomes a void contract 
and the person who has received any advan- 
tage under it is bound to restore it to the 
other party . 27 I.C. 130. See also 1933 M. 


Becomes void. — S. 63 does not apply 
where . it cannot be said that the agreement 
was discovered to be void or became void 
after it had been entered into. 18 I.C. 9: 
44 A. 229=20 A.L.J. 41; 41 B. 546=40 I.C. 
1002 ; 42 B. 499=38 I.C. 771; 40 B. 529=33 
J-C- 536; 11 Mys.L.J. 81. See also 89 I.C 
684; 1941 Pat. 510; 1941 Nag. 273; 31 S.L. 
R. 170=1937 Sind 211 ; 1927 O. 177; 188. 

55§r l ? 29 N - 257 *> 116 I-C. 497=1929 N. 
241; 1930 S. 282 ; 8 Mys.L.J. 361. Where a 
contract has become unenforceable by reason 
of the fact that the claim to enforce the 
contract has become barred by limitation it 
does not become void so as to attract the 
provisions °f S. 65. A.I.R. 1945 Mad. 171 
— (1945) 1 M.L.J. 158. S. 65 applies even 
though the contract was not void ab initio 
but becomes void subsequently and a suit 
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to recover money paid under such a con- 
tract is maintainable. 67 T.C. 367=56 P.L. 

R. 1922; 42 C. 2X6=21 C.L.J. 642. S. 65 
docs not apply to contracts known to be void 
ab initio bv reason of the illegality of the 
consideration. 27 P.L.R. 1915=27 l.C. 1008; 
51 l.C. 412=42 P.R. 1919; 21 l.C. 517; 37 
l.C. 285; 27 A.L.J. 801=1929 A. 659. The 
words “when a contract bee lines void” in 

S. 65 are sufficient to cover the case of a 
voidable contract which has been avoided. 
Where, therefore, an occupation tenant has 
alienated the occupancy tenancy without the 
ccnsent in writing of the landlord anil the 
alienation has been set aside al the instance 
of the landlord in a suit brought under S. 60 
pf the Punjab Tenancy Act. the mortcra'»eo 
is^ entitled tu sue the mortgagor for refund 
or the mrrtgage-monev. (59 I. A. 147, 
Foil.) 36 P.L.R. 233=1934 L. 853 (2) (F. 
B.). Sec also 1935 A. 256; 18 My*T,.I. 246 
=45 Mys.H.C.R. 132. A contractor «ale in 
contravention of the provisions of the 
Punjab Alienation of Land Act is not void 
ab initio , because the vendee can have the 
defect in his title remove! by securing the 
sanction of the Deputy Commissioner. If 
he fails to apply for such sanction, or if 
such sanction is applied for and is refused, 
the so-called permanent alienation takes 
effect as a usufructuary mortgage in form 
(a) permitted by S. 6 for such term ns the 
Deputy Commissioner considers to he re- 
asonable. Where a vendee alleged himself 
to be a member of an agricultural tribe hut 
was found by the Courts lo he a n n-agri- 
culturist, the case is covered by S. 65 of the 
Contract Act, and the vendee can recover 
the price paid by him to the vendor. 151 
l.C. 172=1934 L. 979. Where a lease is 
void because the term of the lease exceeds 
the statutory term there is no actual illegal 
purpose intended or carried into effect and 
as such the maxim in pari delicto potior est 
conditio possidentis will not apply, hut S. 65 
will apply with the result that the lessor 
will be entitled to get back possession on the 
lease becoming void at the expiry of the 
statutory period on payment of compensation 
to the lessee, 1935 N. 58. See also (1941) 

2 M.L.J. 216 fLoan by local authority with- 
out sanction— Right of creditor to relief). 
43 Bom.L.R. 800 (Illegal contract by village 
panchayat — Suit to recover money on the 
basis of such contract) . Lease for a term 
— Payment of money in advance— Subject- 
matter of lease burnt by fire — Tenant 
entitled tn refund of lease money for un- 
expired period. 31 N.L.R. 368=158 l.C. 358 
=1935 N. 208. See also 1936 P. 462. 
Where there was an admission to tenancy 
and conferring of occupancy rights on the 
plaintiff for consideration but owing to the 
passing of the U.P. Tenancy Act the plain- 
tiff was dispossessed and the holding restor- 
ed to a former ejfected tenant, in a suit by 
the plaintiff to recover the consideration 
paid held, that the covenant between the 
parties was valid when it was made and that 


as there was no guarantee in the contract 
dgainst an act * if the legislature the plaintiff 
could not recover the consideration paid. 
LL.R. (1943) All. 745=1943 A.L.J. 317=A. 
I.R. 1945 All. 27. A person exchanging a 
house worth more than 100 rupees by an 
unregistered deed, can recover possession of 
the same hut must refund the consideration 
he received in exchange. 203 P.L.R. 1913= 
19 l.C. 236. "Expression ‘becoming void’ in 
the section pre-stipposes enforceability and 
that w'hich is not tMiforceable cannot be- 
come void. 57 T.C. 680 ; 9 l.C. 743 ; 38 M. 
L J. 256=55 l.C. 697=43 M. 703. The 
second part of S. 65, namely "or to make 
compensation for it” only comes into play 
when the advantage cannot be restored. 
Moreover interest on the money paid under 
void contract would only be payable after 
the advantage has been refused to be res- 
tored. Where therefore a contract of sale 
by District Board is found to be void for 
want of sanction of the Commissioner and 
the money paid under it is repaid to the 
vendee after the Commissioner had refused 
his sanction and it is not proved that this 
money had earned any interest in the hands 
of the District Board, the vendee is not 
entitled to any interest from the date when 
the money had been paid by the sendee to 
the District Board tu the date of institu- 
tion of suit for damages. Moreover the 
claim for interest cannot be granted on the 
ground of negligence on the part of the 
Board in overlooking the provisions of the 
law as it is equally the duty of the vendee 
to know the law. 1939 Lah. 564. S. 65 
does not apply to a mortgage which becomes 
unenforceable f«»r want of legal necessity 
and benefit to the family. 5 Pat.L.J. 622 
=58 l.C. 303 ; 77 l.C. 378. See also 128 
l.C. 907=32 Bom.L.R. 1376=1931 B. 39; 134 
l.C. 1116=1931 L. 694. Xor tu a contract 
w’hich is not enforceable by reason of the 
law’ of limitation. (1945) 1 M.L.J. 158. 
Contract by trustee in contravention of 
scheme of management — Moneys advanced 
with notice to trustee not recoverable. See 
(1940) 1 M.L.J. 547=1940 Mad. 517. Im- 
possibility by action of executive — Effect of. 
51 l.C. 412=42 P.R. 1919. On this section, 
see also 1 Luck. 144; 1929 A. 387=119 l.C. 
436; 18 Mys.L.J. 246=45 Mys.H.C.R. 132. 
Sale and purchase of goods — Provision de- 
claring indent null and void if goods not 
supplied for anv cause whatsoever — Effect 
of. See 47 C.W.N. 86; 47 C.W.N. 89=1943 
Cal. 206. 

Discovered to be votd. — "Discovered to be 
void” — Meaning of. 44 B. 631=44 M.L.J. 
480=50 I. A. 69=1922 P.C. 403 (P.C.); 3 4 
M.L.T. 561=44 l.C. 319; 41 M. 197=34 M. 
L.J . 282=41 l.C. 783; 26 l.C. 489=1915 M. 
W.N. 8; 39 Bom.L.R. 1124; 15 MyS.LJ. 
395; 4 OAV.N. 256=101 l.C. 265=1927 O. 
177. See also 64 M.L.J. 403 (P.C.). S. 65 
does not apply where the object of the agree- 
ment was illegal to the knowledge of both 
the parties at the time it was made. It can- 
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not be said that such an agreement is an 
agreement discovered to be void within the 
meaning of that section. 43 C.W.N. 260. 
See also 1938 Nag. 335 (F.B.); 1938 Lah. 
721; 1938 Nag. 451; 39 Bom.L.R. 1124; 
(1940) 1 M.L.J, 547. Under the general law 
a plaintiff whose hands have not been tainted 
with corruption and who has not been a 
party to a fraud, is entitled to get back 
the money which he left with another. 44 
B. 631. Where a mortgage is found to be 
void and unenforceable for want of proper 
attestation, the mortgagee is entitled to a 
money-decree for the amount advanced by 
him. 43 l.C. 266=20 O.C. 306. Although 


normally the time at which an agreement is 
discovered to he void within the meaning of 
S. 65 of the Contract Act is the date of the 
agreement, there may he special circum- 
stances in which it is so discovered at a 
later date. Where in a suit to enforce a 
mortgage hit by die provisions of para. 11, 
Sch. Ill, C. P. Code, it was found to be 
an honest transaction and its invalidity was 
at the time of its execution obscured by the 
difficulty in applying the paragraph correctly 
to the particular facts of the execution pro- 
ceeding and to the terms of the orders as 
recorded; and payments of interest were 
made and received thereunder for ten years. 
Held , that in the special circumstances of 
the case, the mortgage was not discovered to 
be void until after the suit to enforce It was 
instituted. 70 I.A. 1=18 Luck 130=I.L.R. 
(1943) Kar. (P.C.) 19=47 C.W.N. 509=A. 
I.R. 1943 P.C. 29= (1943) 1 M.L.J. 508 (P. 
C.). Contract not performed owing to 
event not contemplated by parties — Refund 
of amount advanced — Interest as compen- 
sation. See 152 l.C. 644=1934 N. 248. 

Limitation . — In a suit to recover money 
paid under a void agreement the terminus 
a quo for purposes of limitation is the date 
of the agreement that being the time at 
which (in the absence of special circumstan- 
ces) the agreement was discovered to be 
void within the meaning of S. 65 of the Act. 
60 I.A. 13=54 A. 1067=64 M.L.J. 403 (P. 
C.). See also I.L.R. (1942) All. 817=1943 
A.L.W. 360=197 l.C. 498. A suit to re- 
cover money advanced under S. 65 in res- 
pect of a void mortgage has to be brought 
within some period beginning from the exe- 
cution of the agreement of mortgage. 1942 
A.L.j. 390=A.I.R. 1942 All. 409. When a 
trsmsfer is void owing to a provision of law, 
so that a cause of action to recover the con- 
sideration under S. 65, arises, time runs, 
ordinarily, from the date of the agreement. 
1938 N.L.J. 409. 


Illegal Contract.— The obligation to do 
justice rests upon all persons natural and 
artificial and where a corporation receives 
money or property under an agreement 
which turns out to be ultra vires or illegal, 
it cannot retain it. It must either return it 
or make compensation for it. 43 C. 790= 
35 l.C. 305=20 C.W.N. 370 ; 43 C. 115=19 
C.W.N. 919; 38 B. 249=23 l.C. 602; 42 A. 


7=52 l.C. 331. S. 65 has no application 
where the contract embodies a purpose 
known to he illegal to which both sides are 
parties. 54 l.C. 794; 14 M.L.T. 489=21 
l.C. 8/0; 46 l.C. 326. 

Money advanced to person whose estate 
ts under Court of Wards. — The question 
whether a contract is void or voidable pre- 
supposes the existence of a contract and can- 
not arise in the case of a person who is 
disqualified from contracting by any law to 
which he is subject. S. 65 has no applica- 
tion to such a case in which there never 
could have been any contract. Where there- 
fore the consideration for a promissory note 
consists of advances made to a person whose 
estate is under the superintendence 
of the Court of Wards and who is conse- 
quently incompetent by S. 31, C. P. Court 
of Wards Act, to enter into any such con- 
tract, the contract is an absolute nullity and 
the creditor is not entitled to recover the 
advance under S. 65. The fact that a Go- 
vernment ward is incompetent to enter into 
any contract, rules out any action founded on 
S. 65. 31 N.L.R. (Supp.) 62=1936 N. 15. 

Minor's Contract. — S. 65 is not inappli- 
cable to minors; and minors are not ex- 
cluded from the persons who have to res- 
tore benefits in accordance with the section. 
It is the duty of Courts to protect the inter- 
ests of minors; but it is no part of their 
duty to stretch the law to do injustice on 
behalf of minors nor to let them escape res- 
ponsibilities which properly and fairly fall 
upon them. 18 Mys. L. J. 246=45 Mys.H. 
C.R. 132. Vendee, who was minor at the 
date of purchase, can recover consideration 
money, if he is subsequently dispossessed 
of the property purchased. 35 A. 370=19 I. 
C. 610. Where persons, who are, in fact, 
under age by false and fraudulent misrepre- 
sentation as to their age, induce others to 
purchase property from them, they are 
liable in equity to make restitution to the 
purchasers of the benefit they had obtained 
before they could recover possession of the 
property sold. 1933 A. 371. See also 1937 

0. W.N. 1012. S. 65 has no application to 
a case where there never was or could have 
been any contract between competent parties, 
as for instance, where one of the parties to 
a contract is a minor. 45 B. 225=59 l.C. 
245 ; 35 A. 370=19 l.C. 610; 40 A. 558=48 

1, C. 478; 10 L.W, 225=53 l.C. 14; 23 N.L.R. 
8=98 l.C. 650=1927 N. 116; 100 l.C. 860= 
1927 N. 168; 103 l.C. 209=1927 N. 200; I.L. 
R. (1939) AH. 860=1937 A.L.J. 688=1937 
All. 610 (F.B.). But see next case. A 
minor who seeks to recover the property 
sold by him after cancellation of the sale, 
must restore the benefit he had received. 24 
O.C. 348=64 l.C. 771; 53 l.C. 65=15 N.L. 
R. 149 (11 O.C 1, Foil. ; 40 A. 558; 8 O.L. 
J. 287, Ref.) . See also 4 BurJLJ. 197=1926 
R. 7; 1937 A.L.J. 688=1937 All. 610; 18 
A. 373 ; 44 B. 175; 45’ B. 225. It cannot 
be said that in every case in which relief is 
granted to a minor he should be made to 
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Mode of communicating or 
revoking rescission of voidable 
contract. 


66. The rescission of a voidable contract may be 
communicated or revoked in the same manner, and 
subject to the same rules, as apply to the communication 
or revocation of a proposal. 


return the benefit Renvoi by him from the 
contract. Nor could it be said that in no 
case can any person who seeks to avoid a 
contract entered into by him in his minority 
be made to pay compensation to the other 
party. The absence of fraud nr misrepre- 
sentation on the part of the minor coupled 
with the fact that the vendee was cogni- 
zant or the minority of the person concerned 
was held to disentitle the vendee in such a 
case from claiming compensation. 15 Luck. 
265=1040 Oudh 110. See also 104 I.C. 824 
—1041 Pesh. 38. In a suit i.n a bond, the 
defendant pleaded and the Court found that 
the executant was a minor at the time he 
executed the bond and got the money from 
the plaintiff. It was also proved that there 
had been no fraudulent misrepresentation bv 
the defendant as to his age. Held , that 
plaintiff could n^t claim restitution under S. 
65 of the Contract Act; nor could he get 
any compensation under S. 41, Specific Re- 
lief Act. 61 C. 1075=1035 C. 108. (See 
Notes under S. 11, supra.) S. 65 cannot be 
availed of and does not apply to a case in 
which there never was and never r uld have 
been a contract. Nor ran the transaction 
be upheld under S. 43, T. P. Act. S. 43. 
which is based on the principle of estoppel 
cannot apply to the case, as estoppel cannot 
be pleaded against a statute so as to preju- 
dice a minor who enjoys the protection of 
the law. T.L.R. (1037) Alt. 860=1037 A.L. 
J. 688=1937 All. 610 (F.B.), 

Abkari licence. — Some persons entered 
into a contract under which each of them 
was to advance a certain sum of money to 
the first defendant, who was to bid at an 
abkari sale to be held, and as consideration 
for the money paid by them they were to 
share in the business which the first defen- 
dant was to bid for. The first defendant 
did bid and obtained the business and it was 
alleged he also made profits. The plain- 
tiffs brought a suit for the dissolution of 
partnership and accounts. Held , that on no 
ground could the plaintiffs, to any extent, 
succeed, as the contract was illegal and 
could not be sued upon. It makes no diffe- 
rence if the contract had been entered into 
before the auction and not subsequently. 57 

L. W. 325=A.1.R. 1944 Mad. 415= (1014) 1 

M. L.J. 434. 

Money paid in Consideration of Marri- 
age.— -Money paid in consideration of a 
marriage between a bridge and a bridegroom 
of disparate ages, and not on account of 
expenses can be recovered under S. 65 if 
the marriage does not in fact take place, 
although the agreement under which the 
money is paid is void under S. 23 of the 
Act. S. 65 makes no distinction be- 
tween agreement void ab initio and subse- 


quently discovered to be void. I.L.R. 

335=1944 N-L.J. 124= A. I. R. 
1944 Nag. 159. 

Contract with Lunatic. --S. 65 cannot 
bind a party to a contract with a person of 
unsound mincl. Such contract being void, no 
refund of money paid to unsound i>erson can 
be claimed. 41 P.R. 1912=15 I.C. 404 : 32 
I.C. 804. (Sec Notes under S. 12.) 

Trust Property .—Where an alienation 
made by the shebaits of a deity is held to 
be void, and the alienee has spent large 
sums of money in carrying on litigation 
against those i>ersons who were in illegal 
occupation of the debulter estate, and spent 
money for repairs of the temples and for 
carrying nn deb-sheba which was neglected- 
by the shebaits, the plaintiff before he can 
recover the properties on behalf of the deity- 
must compensate the alienee for all the 
ex pu jscs which he has legitimately incurred. 
45 C.W.N. 665. 

Insolvents. — Where a mortgage effected 
by the receiver of the insolvent’s property 
is set aside by the District Judge, and the 
adjudication is annulled, the mortgagee, in 
a suit by the mortgagor for possession, is 
entitled to remain in possession until he is 
repaid by the mortgagor the sum advanced 
on the seccurity of the land. 1935 L. 112. 
See also 44 L.W. 722=1936 M. 798. (Frau- 
dulent preference). 58 M. 702=69 M.L.J* 
360. 

Secs. 65 and 70. — S. 65 proceeds on the 
basis of there having been a contract. S. 70 
on the other hand does not require a con- 
tract to exist fnr its application. I.L.R. 
(1937) Bom. 782=39 Bum.L.R. S35-1937 
Bom. 417. Where a lessee under an instru- 
ment not satisfying the requirements of 
S. 107, T. P. Act, spent money on putting 
up a shed and chabutra without giving notice 
to the lessor or obtaining her consent as he 
should have done under Cls. (/) and ( p ) of 

S. 108, T. P. Act, it was held that he was 
not entitled to reimbursement as S. 65 of 
Contract Act would not apply to the agree- 
ment since it was not void and that S. 70, 
Contract Act, also would not apply as the 
requirements of Cls. (/) and (p) of S. 108, 

T. P. Act, were not complied with. 1941 
O.A. 1050=17 Luck. 530=1941 OAV.N. 
1395=1942 Oudh 231. 

Sec. 65, III. (d) ; s a departure from the 
English law. Sec 44 C.W.N. 11. 

Sec. 66. — Where one party shows by acts 
and conduct amounting to a dear renuncia- 
tion cr absolute refusal to perform the con- 
tract, the other party will be justified in 
regarding himself as discharged from all 
continued liability under the contract. 43 C. 
790=20 C.W.N. 370. See also notes under 
Ss. 3 and 5 supra. 


*78a The Civil Court Manual (Imperial Acts). [S. 67 


Effect of neglect of promisee 
to afford promisor reasonab 
facilities for performance. 


67. If any promisee neglects or refuses to afford 
the promisor reasonable facilities for the performance 
of his promise, the promisor is excused by such neglect 
or refusal as to any non-performance caused thereby. 


Illustration . 

A contracts with B to repair B's house. 

B neglects or refuses to point out to A the places in which his house requires repair. 

A is excused for the non-pcrformance of the contract if it is caused by such neglect or refusal. 

CHAPTER V. 

Of Certain Relations resembling those created by Contract. 


1 68. If a person incapable of entering into a contract, or any one whom 
he is legally bound to support is supplied by another 
Claim for necessaries sup- person with necessaries suited to his condition in life, 
°} the person who has furnished such supplies is entitled 
count. g ’ 1 to be reimbursed from the property of such incapable 

person. 


LEG. REF. 

1 S, 68 has been amended in the Central 
Provinces by the C. P. Court ot Wards 
(Amendment) Act (I of 1915). 


Sec. 67. — Where the defendants had prac- 
tically repudiated the terms of the contract 
it is not necessary that any actual tender of 
money should have been made to them and 
it is sufficient for the plaintiffs to show 
their readiness to pay the money. 1923 L. 
56 . 

“Breach of Contract”. —What amounts 
to. 10 I.C. 105=9 M.L.T. 454. 

Sec. 68 . — See 156 I.C. 710. Supply of 
excessively costly articles though of real 
use, and objects of mere luxurv are not 
necessaries. 36 C. 768. The term ‘neces- 
saries’ is not confined to goods. It can in- 
clude other things such as good teaching 
and instruction whereby the minor may 
profit himself afterwards, and also money 
to enable him to obtain these necessaries. 
For example, the term includes costs in- 
curred in defending a suit to save the 
minor's property and tu defend him in a 
criminal prosecution; so also reasonable 
marriage expenses of a minor himself or a 
sister or other co-parceners and such reli- 
gious ceremonies as the minor would have 
had to perform if he had been an adult. 
(Case-law referred). 175 I.C. 149=1938 
Nag. 65. See also 45 Mys.H.C.R. 403. 
Word “necessaries” in S. 68 includes money 
urgently needed for the requirements o£ a 
minor and cannot be restricted to what is 
necessary for elementary requirements of 
minors such as fnod and clothing. 1930 A. 
L J. 347=123 r.C. 827=1930 A. 128. To a 
claim under S . 68 for the price of neces- 
saries supplied to a Ward of Court. S. 37 
of the Court of Wards Act is no bar. But 
a supplier of goeds which are necessaries 
must take care to see that he is really 
protected hy S. 68. A claim for an amount 
m respect of necessaries, very dispro- 
portionate to the allowance granted to the 
ward could not be recovered. 204 I.C. 38= 
1942 A.W.R. (C.C.) 343 (2)= 1942 O.W.N. 


560=1942 O.A. 507=1943 Oudh 119. Cloth 
supplied to a minor and cash lent to him 
to effect necessary repairs in his house are 
“necessaries” within the meaning of S. 68. 
1936 N. 12. . S. 68 refers to a person who 
supplies a minor with necessaries suited to 
his condition in life. It does not validate a 
mortgage executed by a guardian of the 
ward’s properties. 11 R. 193=146 I.C. 922 
= 1933 R. 83. If a loan is taken by a guar- 
dian on behalf of a minor for the purpose 
of some necessity or for the benefit of the 
minor’s estate, the minor’s estate is liable. 
(49 A. 52, followed.) 1936 A. L. J. 155= 
1936 A. 172. Where the de facto guardian * 
of a minor executed simple money bonds 
and borrowed money to meet the expenses 
of the marriage of the. minor’s sister, whom 
the minor was under his personal law bound 
to maintain. Held, that the minor’s estate 
was not liable on the contract executed by 
the guardian but that the amount may be 
recovered from the minor’s estate as money 
expended on necessaries under S. 68 of the 
Act. (32 A. 325, Foil.; 42 M. 185, Ref.; 
18 N.L.R.^ 119, Doubted.) 145 I.C. 350= 
1933 N. 285. Where the properties of a 
minor are threatened to be attached and 
there is imminent danger of the same being 
S ric *°- r revenue ; ^ a creditor realising the 
difficulties the minor was in, advances money 
which is utilised to avert the danger the 
creditor advancing money is entitled to be 
reimbursed from the property of minor. 
1930 A.L..T. 347=1930 A. 128. As to proof 
of necessaries, see 101 I.C. 702=1927 L. 414. 

A guardian cannot impose a personal liabi- 
lity on his ward and a minor cannot be bound 
by a personal covenant in a contract by his 
guardian. The minor’s personal law may, 
however, affect the position. S. 68 of the 
Contract Act allows a person who has sup- 
plied a minor with, necessaries such as main- 
tenance and litigation expenses to reimburse 
himself from the minor’s property; and he 
can also claim interest on equitable grounds; 
and a fair rate would be the Court rate of 
6 per cent, per annum. 1940 Mad. 106=1. 
L.R. (1940) Mad. 27=50 L.W. 323. In a 
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Illustrations . 

(a) A supplies B, a lunatic, with necessaries suitable to his condition in life. A is entitled 
to be reimbursed from B's property. 

( b ) A supplies the wife and children of B, a lunatic, with necessaries suitable to thxer condition 
in life. A is entitled to be reimbursed from B's property. . 


case where a creditor seeks to make the 
estate of the minor liable for advance made 
for necessaries, mere bona fide enquiry by 
the creditor into the existence of the neces- 
sity and advance in good faith thereafter 
will not suffice, but the creditor > should not 
be required to prove actual application of 
the money. To require this of the creditor 
is to ask him to do the impossible. < The 
creditor is required to prove the circum- 
stances of the minor’s estate, the absence of 
any other source from which the necessity’ 
could be met at the time of transaction and 
the suitability of the necessity having re- 
gard to the social status and the condition 
in life of the minor. 175 I. C. 494= 
1938 Nag. 68. During the lifetime of 
his father, money borrowed by a person in- 
capable of entering into a contract, to pay 
for the Sradh of his mother, is not necessity . 

32 I.C. 937. Money spent on the obsequies 
of the father of the minor cannot be deemed 
to be necessaries supplied to the minor with- 
in the meaning of S. 68 of the Act and an 
acknowldegment by the mother, as the 
guardian, of a debt borrowed for the above 
purposes is not binding on the minor. 10 
O W.N. 188=1933 O. 132. Discharge of 
decree-debt by stranger as owner of pro- 
perty of the deceased, while deceaseds 
minor sons were living would not avail the 
stranger. 192SA. 213. A money-lender 

advancing money to a minor alleging that 
it was for necessaries must draw the bond 
so as to bind the minor’s estate, 37 M. oo 
=21 M.L.J. 1077. Litigation expenses— 
Payment of father’s debts, if ^necessaries. 18 
N.L.R. 119=64 I.C. 851=1922 N. 247. Costs 
of defending minor in civil and S. nn ^r 
cases are necessaries. Zl L. / v.. 

17 M. 257. It is one thing to lay down set 
of rules with respect to a transaction which 
denudes a minor of his property, or a part 
of it, and quite another to determine 
■whether money and articles supplied to him 
which add to his property or to his con- 
venience and comfort are necessaries or 
benefits within the meaning of S. 68. ine 
test of ‘fair and proper’ can be applied in 
both cases, but the standard must neces- 
sarily differ for what is fair and proper m 
the shape of benefits conferred or comforts 
supplied, may not be fair and proper m the 
case of an alienation. One important point 
of distinction between the two classes or 
cases is this : in the case of an _ alienation 
where necessity is alleged, enquiries made 
in good faith protect the transferee, whereas 
in the case of necessaries such considerations 
are irrelevant. Then again an alienation by 
a minor would be void whatever the purpose 
for which it was made, but in the case ot 


necessaries supplied to him it is . immaterial 
whether the order conies from him or from 
his guardian, in both the cases the test is 
precisely the same: the suitability’ of the 
goods supplied, or the benefits conferred, 
having regard to the social status and condi- 
tion in life of the minor, and to his actual 
requirements at the time of the transaction. 
175 I.C. 149=1938 Nag. 65. Neither the 
property nor the person of a ward^ under 
Court of Wards is liable for necessaries. 61 
I.C. 563=17 N.L.R. 20. When a guardian 
borrows money for the necessaries of a 
minor in such circumstances as to give him 
a right to be reimbursed from the latter s 
estate, his creditor may be subrogated to the 
guardian’s rights. 56 I.C. 740. See also 31 
Punj.L.R. 471. Under Hindu Law a minor 
is under an obligation to provide for the 
marriage expenses of his sister and such a 
provision is necessary within the meaning 
of S. 68, but the money cannot be recovered 
unless the money is spent and constitutes a 
■debt’. 61 I.C. 278=8 O.L.J. 94. See also 
145 I.C. 350=1933 N. 285. A covenant by 
the guardian of a Hindu minor to sell 
immovable property of the minor cannot he 
enforced against him, although if a con- 
vevance had been executed by the guardian 
the vendee would have obtained a valid title 
to the property on account of pressing neces- 
sity for such a sale. Earnest money paid by 
the vendee to the guardian is not recover- 
able from the minor or his estate. Such 
money is paid as a guarantee or security 
for the performance of the contract which 
in law is no contract at all. It cannot be 
regarded as having been paid to the guar- 
dian for necessaries or benefit of the minor. 

S 68 of the Contract Act does not apply, 
and the vendee cannot therefore recover it 
under S. 68 or under Hindu Lawas having 
been paid for the benefit of the minors 
estate. I.L.R. (1938) Mad. 928=48 L. \V . 
112=1938 Mad. 765=(1938) 2 M.L.J. 277. 
Advancing of funds to a male Hindu minor 
for meeting his own marriage expenses, is 
not supplying him with necessaries suited to 
his condition in life within the »eaning of 

S. 68. I.L.R. (1940) Nag. 632—1940 N.L. 

T. 358=1940 Nag. 327. But see, contra 42 I. 
C 963=2 P.L.J. 627. Liability of minor for 
stuns borrowed by mother for r 
necessaries for minor. 101 I.C. 255-1 W 
N 196. See also 7 Pat.L.T. 32—1926 P . 
399- 32 A. 325. Guardian executing bond m 
personal capacity— Recitals in bond as to bene- 
fit of minor— Same not corroborated by evi- 
dence— Liability of minor under the bond. 
See 7 O.W.N. 481. Surety for Court guar- 
dian— Payment of debt incurred by guar- 
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Reimbursement of person 
raying money due by another 
n payment of which he is 
atercstcd. 


69. A person who is interested in the payment 
of money which another is bound by law to pay, and 
who therefore pays it, is entitled to be reimbursed by 
the other. 


Illustration . 

B holds land in Bengal, on a lease granted by A, the zamindar. The revenue payable by A 
to the Government being in arrear, his land is advertised for sale by the Government. Un 
revenue law, the consequence of such sale will be the annulment of B s lease. B. to prevent th ^ 
and the consequent annulment of his own lease, pay’s to the Government the sum due irom 
bound to make good to B the amount so paid. 


A is 


dian for expenses of minor girl's marriage 
with sanction of Court — Ricjht to reimburse- 
ment from person succeeding to estate. See 
45 Mvs. H.C.R. 403. Where a guardian of a 
Hindu minor borrowed nv.ney for Divali ex- 
penses, held , that the amount would not be 
allowed as it was not necessary’. 175 I.C. 149 
=1938 Nag. 65. A sale by the administra- 
tor of the estate of the deceased of property 
of his minor heirs is void and cannot be sup- 
ported under S. 68, nor can the sale be rati- 
fied by minor subsequently. 9 L.B.R. 186 
=50 I.C. 324=12 Bur.L.T, 27. 

Claim arising under S. 68— Reimburse- 
ment — Extent of right.— Where a claim 
does not arise out of contract at all but 
under the special provisions of S. 68, the 
plaintiff is only entitled to reimbursement out 
of the minor’s estate and nothing more and 
he cannot claim any interest on the amount 
claimed. 1936 N. 12. 

Burden of proof.— To succeed in a suit 
for reimbursement for ‘necessaries’ supplied 
to a minor, not only must it be shown that 
the articles supplied are necessaries in the 
sense they are things ordinarily required by 
the minor in question but that they were 
actually necessary* at the date when they 
were supplied. There is a prima facte 
burden upon the plaintiff to show this much 
at least that he did make inquiries in order 
to ascertain whether the minor, had an 
actual necessity’ of being supplied with the 
goods at the time when they were supplied. 
1943 A.L.W. 303. In the case of neces- 
saries supplied to an infant, the onus of 
proof lies on the creditor. He has to show 
first that goods or the money which repre- 
sents them are suitable to the condition in 
life of the infant and secondly that they 
are suitable to his actual requirements at 
the time; or in other words that the infant 
has not got a supply from other sources. 
175 I.C. 149=1938 Nag. 65. Under S. 68, it 
must be shown not only that the moneys 
were to be expended on goods suitable to the 
condition in life of the infant but also that 
they were suitable to her actual require- 
ments at the time of sale and delivery* ■ As 
any one who supplied necessaries to an 
infant is in the position of a legal creditor, 
so any one who advances money to an infant 
for the purpjse of procuring necessaries is 
entitled to stand in the position of a legal 
creditor. 193S Rang. 359. 

Limitation. — See 50 L.W. 323=1940 Mad 
106=1. L.R. (1940) Mad. 27 (Art. 69 or Art! 


120, Limitation Act, applies). 

Sec. 69: Applicability.— S. 69 applies- 
where a person has paid money which 
another is bound by law to pay. It is 
obvious that the section cannot apply unless 
the obligation of the other to pay was in 
existence at the date when the payment in 
respect of which the suit is laid was made. 

It is further necessary that the plaintiff 
must be interested in the payment of money, 
and this interest must be in order to avert 
some loss or to protect some interest which 
would otherwise be lost to him. I. L.R. 
(1945) Nag. 820=1945 N.L.J. 563. Under 
S. 69, two elements must exist in order to 
entitle a person to claim reimbursement, 
viz., (1) he must on the date, on which he 
made the payment, have been interested in* 
the payment of the moneys (2) the person 
from whom reimbursement is sought must 
have been bound by law to pay it. The law 
of India does not recognise equitable estates. 
Unless the conditions are satisfied, S. 69* 
cannot apply. Unless the party making the 
payment has a contract to pay, or interest 
present, future or contingent a payment by 
him can only be regarded as a voluntary 
payment. 46 Bom. L. R. 822=A.I.R. 1945 
Bom. 187. 

Scope of Section. — Contribution means 

payment by T each of the parties interested, 
of his share in anv common liability. 24 
I.C. 259=18 C.W.N. T308. See also 1933 
Oudh 478 ; 61 C. 510=59 C.L.J. 423=1934 
C. 709. “Interested” does not mean only per- 
sons with real interest. 1925 P. 201; 1925 
P. 737=1925 P.H.C.C. 236; 26 A.L.J. 435; 
113 I.C. 441. See also 1927 M. 1060. There* 
is no reason why a person legally bound to 
pay should be held to be not a person who 
is interested in the payment. As between a 
defaulting landholder and his mortgagee, the 
former is personally bound to pay and this 
initial liability’ does not cease because 
to protect his security, the mortgagee pays 
off the arrears. 178 I.C. 485=1938 Nag. 459. 
Mortgagee paying Government revenue on 
mortgaged land can recover it from the 
mortgagor. 144 I.C. 392=1933 R. 112. Ser 
also 1936 Rang. 47; 16 Mys.L.J. 399=43 
Mys. H.C.R. 557 (Hindu reversioner paying* 
Government Revenue for protection of estate) . 
The words “interested in the payment of 
money which another is bound by law to 
pay” might include the apprehension of any 
kind of loss or inconvenience or any detri- 
ment at any rate capable of being assessed 
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in money. Thus where an insolvent fraudu- 
lently transfers his land and during annul- 
ment proceedings by the receiver, the credi- 
tor pays the land revenue to avoid sale, the 
creditor is a person interested in payment of 
such money. (1914 Cal. 338, Foil.) 1937 
Rang. 350. The words “a person who is 
interested” do not mean that the person who 
makes the payment must prove that he had 
such an interest as would stand the test of 
a judicial trial. All that is necessary for a 
person making a payment to recover it is 
that he should really and honestly believe 
that he must make the pavment in his own 
interest. 54 A. 140=136 I’.C. 66=1932 A.L. 
J. 63—1932 A. 332. Where a person in 
possession of an estate, in good faith, pend- 
ing litigation makes the necessary payments 
for the preservation of the estate in dispute 
and the estate is afterwards adjudged to his 
opponent, he should be recouped what he 
has so paid by the person who ultimately 
benefits by the payment, if he has failed 
through no fault of his own to reimburse 
himself out of the rents. The case of Gov- 
ernment revenue would stand on quite a 
different footing from other outgoings in- 
curred by the person in possession of an 
estate without title and it would be open to 
him to maintain an action for the recovery 
of the amount paid. It may also be open 
to him to set-off the amount in a suit for 
damages or mesne profits against him; what 
could be set off can always be claimed in an 
independent suit, and the fact that a set-off 
was not claimed against a demand in a 
prior suit would not preclude the claim 
being agitated in an independent action. 54 

L. W. 286=1941 Mad. 847=0941) 2 M.L J. 
866. A person asserting claim may pay to 
avert sale in execution and may get reimburs- 
ed by the true owner though he could not 
make good his claim. 29 C.W.N. 1052=43 
C.L.J. 83=1925 C. 1097. As to right of 
benamidar setting aside Court sale in asser- 
tion of adverse title, see 85 I.C. 855=1925 

M. 95=47 M.L.J. 622. A suit for contri- 
bution is a suit brought by one of several 
co-sharers who has discharged the liability 
to compel others to make good their shares. 
Mutuality is the test of contribution. 24 I. 
C. 259=18 C.W.N. 1308 (17 I.C. 45; 13 I. 
C. 144, Rel. on). Where a person on whom 
there was no longer any obligation to pay 
as surety, as subsequently discovered, had 
been erroneously made to pay in execution, 
by coercive process, the decretal debt due 
by another a claim by the former against 
the latter under S. 69 of the Contract Act 
for reimbursement would be quite legal and 
valid. I.L.R. (1944) Nag. 638=1944 N.L.J. 
433= A. I. R. 1944 Nag. 282. Where a rent 
suit filed against two defendants is dismissed 
as against one and decreed as against the 
other, and another person interested in the 
payment of the decretal amount satisfies the 
decree, such person is not disentitled by the 
mere fact of the dismissal of the suit 
against one of the defendant from claiming 
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reimbursement from him also, if lie is other- 
wise entitled. 48 C.W.N. 454= A. I. R. 1944 
Cal. 272. Where in execution of a mortgage 
decree against two persons, the properties 
belonging to them were sold and ojie of the 
judgment-debtors deposited the entire decre- 
tal amount under O. 21, R. 89, C. P. Code, 
to set aside the sale, he is entitled to con- 
tribution from the other in^ respect of the 
latter’s share of the properties. 10 P. 528 
=134 I.C. 139=1031 P. 394. Hejs not en- 
titled 1o contribution in respect of the com- 
pensation to the auction-purchaser under O. 
21, R. 89, C. P. Code. 10 P. 528; 53 L.W. 
644=1941 Mad. 635=(1941> 1 M.L.J. 793. 
S. 69 only applies to case-* in which the per- 
son who makes the payment of money is 
himself not liable to pay. 17 T.C. 45=16 C^ 

L. I. 14S; 9 T.C. 489=15 C.W.N. 404; 15 C. 
W.N. 332=9 T.C. 219; 31 C.W.N. 630=103 
I.C. 120=1927 C. 518. A purchaser of pro- 
perty subject to a charge, is alone liable to 
pa>’ it and hence he is not entitled under 
S. 60 to recover the amount paid by him 
from the person who might originally have 
been liable in respect thereof, either alone 
or along with the person who has made the 
payment. I.L.R. (1940) All. 71=1940 All. 
104. Purchaser in execution of property 
subject to mortgage paying off mortgagee — 
Real owner of property establishing his title 
and recovering property from the auction- 
purchaser — Right of the latter to recover 
money paid to the mortgagee^ either from 
him or from the real owner. 56 L.W. 596 
= (1945) 2 M.L.J. 513. Finn paving super- 
tax invalidlv assessed on a member cannot 
recover it from him. Principle of the sec- 
tion laid down. 29 C.W.N. 1052=1924 C. 
1097. Vendee aware of defect in title — Dis- 
charge of incumbrance-— Right to amounts 
paid when title fails — Relief. 74 I.C. 416= 
1923 M. 392. Sec also 41 C.L.J. 571=52 C. 
914 (Payment by receiver). Vendee dis- 
charging debts of true owner out pi sale 
consideration — Sale void — Subrogation . 37 

M. L.T. 113=51 I.C. 57; see also (194d) 2 
M.L.J. 513. Ss. 69 and 70 of {he Contract 
Act do not applv to claims for contribution 
under S. 82 of the T. P. Act. 32 M.L.J. 
347=39 I.C. 405. Where crops on a portion 
of the land in the possession of a tenant are 
attached hv Government for rent due by him 
for another plot and both the plots are in 
one patta, the tenant is entitled to pay off 
the dues and claim to be reimbursed from the 
landlord notwithstanding the illegality of 
the attachment. 33 I.C. 234=1915 M.W.N. 
643; 39 M. 965=30 M.L.J. 369. A person 
w T ho owns one of two lands on both of which 
Government revenue was jointly assessed and 
pavs the whole revenue is entitled to claim 
contribution for the proportionate sum due 
from the other land. Neither S. 69 nor S. 
70 is applicable. 28 I.C. 456 ; 33 I.C. 234— 
1915 M.W.N. 643. Net- also 144 I.C. 392 
=1933 R. 112; 223 I.C. 282. The section 
contemplates only a personal liability and 
does not refer to any lien or charge on any 
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property. >(> M.L.T. 74-22 l.C 252; 18 T. 
C. 247=25 M.L. 1. 212, See also 54 A. 140= 
136 J ,C. 66=1933 A. 332. S. 60 is intended 
to include the cases not only of personal lia- 
bility but all liabilities to payments for which 
to ners of land* are indirectly liable, those 
liabilities being imposed upon the land held 
by them. It is n«U a correct \iew to take 
that the section is restricted only to a case 
of personal liability. 1940 All. 104=193*1 A. 
W.R. (tl.C.) bFx A tiindu re\ ersioner 
who pays off a m< ngage decree against the 
estate in the hands of a widow’ is entitled 
under S, 09 to be reimbursed by the widow 
in riMn*ct of the money which the latter was 
bound hv law in pa\ , 35 M. 426=22 M.L. 
J . 3o4. See als< » 1 928 M . W . X . 308 . Where 
trustee of a temple borrowed money for the 
temple, he ’must be indemnified from the 
tri^t estate. 12 LC. 335. S. 60 contem- 
plates cases where one person is bound to 
pay money to a third person and another 
person is interested in such payment; it has 
no application where the person is bound to 
pay directly to the person who has incurred 
the expenses. This interest referred to in 
S. 69 is a pecuniary' one. 35 M. 728=21 M. 

L.J. 600. Sec also 19 23 N. 53; 63 C.L.J. 
287=40 C.W.N. 1037. The doctrine of con- 
tribution applies only w’hen the position 
tinder a Joint contract by two or more per- 
sons remains unaltered. 22 l.C. 263=16 O. 
C. >85. 

Bona fides. — P ayment by a person without 
title and without possession but expecting to 
get title in a pending litigation does not en- 
title him to take advantage of Ss. 69 and 70. 
2 Pat. L.J. 676=42 l.C. 839. A volunteer 
who pays of a previous attaching creditor 
of the person liable to pay does not stand 
in the shoes of the debtor but has only a 
cause of action against him personally. 35 
l.C. 448=10 Bur. L.T. 67. As to the period 
of limitation for a claim under S. 69, see 
1937 Nag. 402; 18 Lah. 623. 

“Bound by Law to Pay”. — Meaning of 
“bound bv law to pav'L Sec 49 M.L.T. 88= 
1925 M. 1841 ; 43 LC. 482=42 B. 93; i6 Mys. 

L. J. 27=42 Mys.H.C.R. 637; 25 A.L. L 791 
=103 l.C. 28 9=1927 A. 713; 7 Mys. L.J. 
107; 79 C.L.J. 59. The expression “bound 
by law to pay” means a legal liability and 
not a contractual liability. 39 l.C. 405=32 

M. L, 1. 437; 53 l.C 7^1916 M.W.N. 878. 
See also I.L.R. (TOH 2 Cal. 226=43 CAY. 

N. 831. The phrase “bound by law to pay 7 
in S. 69 of the Contract Act not only jjft- 
cludos personal liability of the “other” .out 
also liability on his property even wkeft he 
was under no personal liability’ to pay. 48 
C.W.N. 454= A. I, R. 1944 Cal. 272. See also 
2 23 l.C. 2S2. The liability for which pay- 
ment may be made under S. 60, need not be 
statutory'. A contractual liability by the de- 
fendant to ;cy the amount which the plain- 
ti ff with a view to protect his own interest 
has to pay would entitle the plaintiff to be 
reimbursed by defendant for the amount 
paid by him. Any person substituted to the 


position of the defendant would also be 
equally liable. 1940 A. L.J. 320=1940 All. 214. 
The section includes cases not only of per- 
sonal liability but all liabilities to payment 
of which Avncrs of land are indirectly held 
liable. 138 l.C. 137=1932 O. 222. The sec- 
tion does not authorize a person who made 
a payment to protect his own interest from 
recovering it from the person on w’hose be- 
half he ostensibly’ paid it, unless the latter 
was bound in law to pay the money. 3 Pat. 
L.T. 122=64 l.C. 226; 59 l.C. 172. (N.) See 
also 34 C.W.N. 41=1930 C. 344. Purchaser 
of the right of one of the co-sharers is 
bound in law to pay the amount of the de- 
cree for arrears of rent for the period prior 
to his sale, against the co-sharers, although 
he was not a party to the decree. 30 GW. 
N. 366=94 l.C. 159=1926 C. 657. Where 
a decree for rait against two joint lessees 
is satisfied by one of them, who sues the 
other for contribution, it is not open to the 
defendant to plead that he is not liable to 
contribute. 10 P. 168—132 l.C. 107—1931 P 
234. also 20 N.L.J. 73=1937 N. 152. 
A landlord cannot under S. 69 or 70 re- 
cover from his tenant the cost of sweepers 
and bhishtis employed under an order of the 
Municipal Board to keep the premises clean. 
26 T.C. 77=12 A.L.T. 931; 10 LC. 458=8 A. 
L.J. 622 ; 45 B. 638^=60 l.C. 892 ; 41 l.C. 242 
=21 C.W.N. 628. Where one of the judg- 
ment-debtors satisfies the decree by payment 
under compulsion of legal process, he is en- 
titled under Ss. 69 and 70 to call upon the 
other judgment-debtors for contribution. 29 
C.L.J. 200=19 C.W.N. 458 ; 32 l.C. 200=23 
C.L.J. 125. A party' liable to be affected by 
a sale under a rent decree obtained by a co- 
sharer landlord can satisfy the decree and 
sue for reimbursement. 24 l.C. 259=18 C. 
W.N. 130; 22 l.C. 720. One of several 
judgment-debtors, who purchases the decree 
cannot execute it against the other judgment- 
debtors, but can sue them for contribution 
under S. 69. 20 l.C. 569=18 C.W.N. 113. 
A co-sharer w'ho pay's the full decretal 
amount due to the landlord on account of a 
decree obtained against all the co-sharers is 
entitled to contribution from the other co- 
sharers. 13 l.C. 457; 16 C.W.N. 975=17 C. 
L.T. 179; 30 C.W.N. 366=1926 C. 657; 95 
T.C. 545=1926 C. 1031. Sec also 41 C.W.N. 
428. A man can recover the money paid to 
avoid attachment of his property in execu- 
tion of a decree against another, from the 
judgment-debtor. 9 l.C. 966. Darpatnidar 
undertaking to pay palni rent — Such rent 
paid by mortgagee from Darpatnidar to 
avoid putni sale — Mortgagee has a right to 
be reimbursed by patnidar. 43 C.W.N. 852. 
The surety' who pays a decree debt, which 
other persons besides the judgment-debtor 
for whom he stood surety, were bound by 
law to pay can recover under this section. 
40 M.L.J. 529=62 LC. 706. If a purchaser 
of the equity of _ redemption pays off at the 
time of redemption the amount of a bond 
not charged on the property, he cannot re- 
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cover it from the mortgagor under S. 60. 

28 l.C. 697. Where a mortgagee with pos- 
session failed to pay the Government reve- 
nue and the mortgagor paid the same, he can 
recover it with interest. 24 LAV. 607=51 
M.L.J. 633. See also 171 l.C. 740=1937 
Nag. 225. A c:-sharer who is not bound by 
law to pay a rent-decree in favour of the 
superior landlord is not also liable to contri- 
bution where the decree is paid off by the 
other co-sharer . 56 l.C. 949 . See also 6-1 T . 
C. 018=20 A.L.J. 42; 41 CAV.N.42S; 1937 
P. 103; 1935 A. 758. 

Interested in Payment.— The words “in- 
terested in the payment of money” used in 
S. 69 do not mean that the interest should 
be such as would stand the lest of a judi- 
cial trial. It is sufficient if the person who 
makes the payment honestly believes that his 
own interest requires that it should be made, 
even though that belief is not quite sound in 
law. I.L.R. (1945) Nag. 247=1945 N.L.J. 
98=A.I.R. 1945 Nag. 179. Interested in 
payment — Puisne mortgagee paying prior 
mortgage — Right to reimbursement. 63 l.C. 
604=19 A.L.J. 840; 54 C. 424=101 l.C. 130 
=1927 C. 393. Attaching creditor interested 
in paying money to release property from 
another attachment. 97 l.C. 319=1926 A. 
745. The words “interested in payment” do 
not exclude a person who is also bound by 
law to pay, whether under contract or other- 
wise. 62 l.C. 881; 22 l.C. 9=26 M.L.J. 66; 
48 l.C. 69=34 l.C. 367. Sec also 63 C.L.J. 
287—40 CAV.N. 1037; 19 A.L.J. 73=61 I. 
C. 892; 113 l.C. 441. But see 39 M. 795= 

29 M.L.J. 639 and 1927 Mad. 1060. (Vendor 
of property paj'ing charges on land between 
the date of vendee entering into possession 
and execution of sale deed at a later date 
can recover the money so paid). See also 
on this point, 6 Mys.L.J. 584; 1927 M. 
59; 43 Bom.L.R. 225; 25 A.L.T. 791=19 27 A, 
713; 104 l.C. 358=1 Luck. C. 275 (Lessor 
failing to pay land revenue — Lessee paying 
the same to avoid forfeiture is entitled to be 
indemnified) . The words ‘interested in 
payment of money” may include the appre- 
hension of any kind of loss or inconvenience 
or at any rate, any detriment capable of be- 
ing assessed in money. I.L.R. (1940) All. 
580=1940 A.L.J. 511=1940 All. 416. 
The interest of the person lending 
the money under this section must be one as 
would be recognised by law. 61 l.C. 278= 
8 O.L.J. 94; 55 l.C, 60. An interest rest- 
ing merely on grounds of sentiment or on 
moral or on social obligations is not an 
“interest” which would give in law a right to 
repayment. 61 l.C. 278=8 O.L.J. 94. Pre- 
emptor paying off mortgage when vendee had 
undertaken with vendor to pay — If can re- 
cover from vendee. 46 l.C. 83=16 A.L.J. 
531; 19 A.L.J. 16=43 A. 268; 7 OAV.N. 475 
=1930 O. 266. Where a person redeemed 
a mortgage under the bona fide belief that 
he was entitled to the property under 
mortgage, he will be allowed a refund of 


his redemption money in a suit fnr prsses- 
? 10 ? - ^ lc frswd owner. 18 l.C. 811=11 A. 
L,J. 179. Mortgagee paying Government 
revenue can recover it from mortgagor. 1933 
R. 112—144 l.C. 392. Mortgagee paying 
rent decree amount to set aside rent sale 
can rec -ver from the purchaser from the 
mortgagor under a private sale. 43 C.L.T. 
1>2 — 94 l.C . 811=102o C. 765. See also 144 
l.C. 392=1033 R, 112. Where in a suit for 
contribution between co-tenants, the defend- 
ant co-Rnums pnrve an agreement between 
them and the plaintiff, that the plaintiff alone 
must pay the entire rent due from the co- 
sliarers jointly, the plaintiff is not entitled 
to claim contribution. 1938 Cal. 413=44 l.C. 
669. Contribution in case of joint decree 
debt paid by one. 22 CAV.N. 347=45 C. 
691. One 0 / several judgment-debtors paving 
off decree. 49 l.C. t>27; 3 P.L.T. 122=64 I. 
C. 226; 122 l.C. 765. “Interested" — Interest 
must he lawful. 34 T.C. 341=21 CAV.N. 
394; 22 CA\.N. 347=45 C. 691, See also 
1945 N.L.J. 98=1945 Nag. 179. Reversio- 
ner interested in payment of revenue by the 
widow. 19 M. L. J. 331, Decree for rent 
against Hindu widow — Dep sit by reversio- 
ner — Sale cancelled — Reversioner, whether 
entitled to reimbursement. 19 C. L. J. 
72=18 C. W. N. 778. Decree for rent 
against co-sharer satisfied hy one alone — 
Suit for contribution. 15 l.C. 55=18 CAV. 
N : 327; 21 l.C. 102=19 C.L.J. 525; 11 l.C. 
155; 9 l.C. 615. When a person bona fide 
believing himself to have a claim to a pro- 
perty, pays off the charges on the property, 
he is entitled to recover the amount. 78 I. 
C. 177=1923 N. 301; 134 l.C. 1211=34 LAV. 
669; 1930 M AWN. 601; 1940 N.L.J. 337= 
1940 Nag. 285; 18 Mys.L.J. 290; I. L. R. 
fl940) Nag. 437 ; 50 B. 309; S3 B. 309=1929 
B. 89; 32 Bom.L.R. 424=1930 B. 430 on the 
point. Person obtaining probate and paying 
off claim against deceased — Probate revok- 
ed — Suit to recover amount paid. 59 l.C. 
128. As to right of contribution of co-de- 
fendants in respect of costs, see 32 Bom. L. 
R. 1246, As to right of equitable reimburse- 
ment and the principle thereof, see 53 M. 
952=60 M.L.T. 13=1931 M. 207; 1930 A.L. 
J. 1103=1930 A. 517. The Court of Wards 
assumed superintendence of a deceased 
Mahomedan’s property and paid off his 
creditors from out of his pensions and jagirs. 
The heirs who instituted the suit for par- 
tition of their shares were held not entitled 
to the pensions and jagirs* Held, that the 
heirs could not take advantage of the pay- 
ments made by the Court of Wards and were 
bound to recoup the Court of Wards to the 
extent of the payments made by it and the 
fact that the pensions and jagirs did not be- 
long to the Court of Wards was a question 
entirely between it and the head of the de- 
ceased’s family appointed by the Govern- 
ment. 193 l.C. 829=1941 Lah. 88. 

Payment must bf. in cash, — Mere execu- 
tion of mortgage is not enough to entitle 
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70. Where a person law fully does anything for another person, or delivers 
Obligation of person enjoy- anything to him, not intending to do so gratuitously* 
ing benefit of non-gratuitous and such other person enjoys the benefit thereof the 
act - latter is bound to make compensation to the former in 

respect of or to restore, the thing so done or delivered. 

Illustrations . 

(a) A , a tradesman, leaves goods at B's house by- mistake. B treats the goods as his own. 
He is bound to pav *1 for them. . „ t 

(b\ A saves B's properl v from fire. A is not entitled to compensation from B> if the circum- 
stances show that he intended to act gratuitously. 


one to contribution. 161 I.C. 152=1936 O. 
W.N. 301=1036 O. 253. 

Secs. 60 and 70. — Ss. 60 and 70 of the 
Contract Act arc applicable even as between 
co-owners and the fact that plaintiff also 
benefits by the payment made bv him is no 
bar to his claiming reimbursement. 71 M. 
L.J. 1 (Supp. )=44 LAV. 214=1936 M. 752. 
Ss. 69 and 70 deal with entirely different 
conditions and they cannot both apply to the 
same set of facts. If one applies, the other 
cannot. Further more, they deal not with 
contribution but with reimbursement. If a 
plaintiff can make out a case under either 
of these sections, he is entitled to recover 
the whole of the m ney spent and not merely 
a part of it. Neither of these sections can 
have any application when a man pays a 
debt for which he himself is personally lia- 
ble. 49 C.W.N. 711. A payment made by a 
person who puts forward a bona fide claim 
to property in dispute is entitled to the 
protection afforded by S. 69, even though 
it ultimately transpires as a result of litiga- 
tion that he had not in law or in fact the 
interest for the protection of which the pay- 
ment was made by him. A payment in 
satisfaction of a decree by a person who is 
a party to a decree is a payment lawfully 
made within the meaning of S. 70. The 
principle underlying these sections would al- 
so apply to the case of a person who ad- 
vances money to the person making the pay- 
ment in such circumstances. The basis of 
the doctrine is that if a person has received 
some property or benefit from another, it is 
just that he should make restitution as other- 
wise he would be unjustly enriched at the 
expense of the other. This is, however, al- 
ways subject to the limitation that a man 
cannot make another liable for a benefit 
done officiously. 48 Mys . H. C. R. 534= 
22 Mys. L. T. 150. Where a person, not 
personally bound by a maintenance decree, 
is only impleaded because he held a mort- 
gage ut«n the property charged by the de- 
cree, he is not legally bound to pay the 
decretal amount 'within the meaning of S. 
69. Other judgment-debtors are however 
legally bound under the decree. By the 
payment therefore of the decretal amount, 
such person obtains a right under S. 69 to 
be reimbursed by the ether judgment-deb- 
tors. Even if he may not acquire a right 
under. S. 09 he acquires a right under S. 70. 
The judgment-debtors are there tore liable 
to the mortgagee’s claim for contribution 


under Ss. 69 and 70. A person’s right un- 
der Ss. 69 and 70 can be kept separate from 
his rights of subrogation under S. 92 and 
the right of contribution which is a personal 
one. 30 N.L.R. 148=148 I.C. 815=1934 
Nag. 84. See also 1935 L. 981. S. 69 of the 
Act applies to suits for contribution where both 
the plaintiff and the defendant are equally 
liable for the money paid by the plaintiff, 
and the fact that a decree for costs against 
the plaintiff, and defendant makes them 
jointly and severally liable does not render 
S. 69 inapplicable to a suit by the plaintiff 
for contribution in respect of payment made 
by him under the decree. Even if a matter 
does not come under S. 69, it can come under 
the wider language of S. 70 of the Act; 
there is no distinction between a case where 
execution is proceeded with by attachment 
and sale of the properties of the plaintiffs 
and one where execution has been arrested 
because the plaintiffs have paid the money. 
If the defendants have got the benefit of the 
payment made by the plaintiffs they arc lia- 
ble to contribute. 61 C. 864=38 C.W.N. 
758=1934 C. 609. The plaintiff who had pur- 
chased some Zamindari shares of the defend- 
ant paid revenue for a period dating prior to 
the sale and terminating after that date. 
Held, that the purchaser could not recover 
the amount paid as ‘ revenue from his ven- 
dor. 151 I.C. 351=1934 A. 712; 188 I.C. 
116; 16 Mys. L. J. 184=43 Mys.H.C.R. 
105. Patnidar having 2|3 share paying entire 
rent to prevent sale — Darpatnidar and Sepatni- 
dar under other patnidar contracting with him 
to pay his patni rent to Zamindar — No lia- 
bility to contribute. I.L.R. (1939) 2 Cal. 
226=43 C.W.N. 831=1939 Cal. 645. Suit for 
reimbursement of money paid towards mort- 
gage decree — Limitation. See (1945) 1 M. 
L.J. 341. 

Sec. 70: Scope of Section. — Section 70 of 
the Contract Act must be interpreted accord- 
ing to its dear and explicit terms and not in 
reference to the provisions of the English 
law relating to the matter. The section is 
much wider than the English Law and goes 
far beyond it. 33 Cal. 377; 120 I.C. 615= 
1930 L. 364. See also 1936 M. 930. Where 
there is an express contract S. 70 does not 
apply. 62 C. 612=39 C.W.N. 461; 32 I.C. 
511. See also 13 L. 561=140 I.C. 621. S. 70 
catt only have application where there is a 
direct benefit to the person for whom the 
work is done. 58 L.W. 338=1945 M.W.N. 
441=A.I.R. 1945 Mad. 427=(1945) 2 MJL 
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J. 155. S. 70 provides for a case where (1) 
a person lawfully does anything for 
another person or delivers anything to 
him, (2) the lawful act or delivery 
is not intended to be done gratuitously, 
and (3) the other person enjoys the 
benefit thereof. If these three conditions 
are fulfilled, . the section applies and the 
latter person is bound to make compensation 
to the former in respect of, or to restore, 
the thing so done or delivered. The com- 
pensation to be made is in respect of the 
benefit enjoy y ed by the second person. I.L. 

R (1937) Bom. 782=39 Bom.L.R. 835= 
1937 Bom. 417. The question whether com- 
pensation (remuneration for sendees render- 
ed) should or should not be awarded must de- 
pend upon the intention of the person at the 
time of liis doing the tiling for which he 
demands the compensation. He is obvi- 
ously the person to state what his intention 
was. Where it is clear that he was 
under the impression that he would receive 
remuneration for the services, it cannot be 
•predicated that he intended to act gratuitous- 
ly and so he is entitled to claim reasonable 
compensation. 45 L.W, 355—41 C.W.N. 672 
=39 Bom.L.R. 720= (1937) 1 719 (P. 

<X). Section applies although there exists 
another remedy. 62 C. 612=39 C.W.IST. 461. 
The section though wide, will enable the 
-Court to do substantial justice- 42 B. 556 
=19 Bom.L.R. 650. See also 1925 P. 201; 
90 1.0. 337=1925 M. 571; 1925 N. 19; 21 
I/.W. 336=47 Mh.J. 622; 1930 L. 193. The 
provisions of sec. 70 are applicable when one 
of the persons concerned is a corporation or 
other public body. 10 R. 523=140 I.O. 737 
t=1932 R. 176. Section does not apply to 
the case of a minor. 1931 I* 344. Person 
paying money due to save pTOperty from sale, 
believing the property to be his can recover 
“the same from the rightful owner. 99 XXL 
345=1927 M. 459. See also 29 C.W.N. 
1052=42 C.L.J. 83=1925 0. 1097; (1946) 1 
M.L.J. 63. Payment of land revenue is a 
necessity and can be recovered. 84 I.C. 580 
=1925 N. 33; 117 I.C. 107. See also 1933 
R. 112 (Mortgagee paying Government re- 
venue) - Sale by lambardar — Name not re- 
moved from Record of Rights — Payment of 
revenue on citation being issued to him — 
"Right to recover the amount from the trans- 
feree. See 117 1.0. 107. Suit on huudi— 
Hundi held inadmissible — Plaintiff can still 
.•succeed if his suit can be treated as one for 
money had and received or for compensation 
•of money paid to defendant’s creditor. 51 
A. 530=27 A.L.J. 333=116 1.0. 293. Com- 
pensation for use and occupation which is des- 
cribed sometimes as fair rent or occupation 
rent which in English Law is looked upon as 
based on implied contract cannot be so view- 
ed in India inasmuch as the Go31 H a< ?r t ? 
■does not speak of it in Ch. V. 30 hLL.J. 
492=34 I.C. 6. Sec. 70 applies to all cases 
•of benefit "bona fide conferred by one person 
upon ^otber and which benefit is enjoyed 
■by the other person. It is ^ ot 
under the section that the defendant 
have an option before the benefit is coniged 
.nf accenting or deeming it. 38 M. 235—25 


■M.L.J. 433; 141 I.O. 68=1933 b. 95. But 
see 28 I.O. 007; 25 I.O. 783=16 M.L.T. 
375; 1931 M. 51=129 I.C. 828. 

If he retains or enjoys the benefit of some- 
thing lawfully done for him, he is bound to 
make compensation. 134 I.C. 139=1931 P. 
394; 150 I.C. 1131=1934 P. 346. 

In construing the section. Courts in 
India should bo guided more by 
justice, equity and good conscience 
than by English precedents. Even though 
plaintiff might have an interest in paying 
money, yet it might none the Iobs be for de- 
fendant. 38 Mad. 235. Where a portion of 
the amount, deposited by the plaintiff was ap- 
propriated by Government for the satisfac- 
tion of :i debt due from the defendants, it is 
not a case of any voluntary payment by the 
plaintiff, but of one of appropriation without 
consent,. As the defendants obtained the 
benefit, of the appropriation, an implied obli- 
gation on their part to repay the plaintiff 
arose, on which he can sue to recover the 
amount. 1938 A.L.J. 223=1938 All. 206. 
On this section, see also 1927 M.W.N. 872; 
1930 M.W.N. 601. 

Enjoying Benefit. — Plaintiff is not en- 
titled to compensation under sec. 70, where 
payment was not made by him for defen- 
dant’s benefit or with his knowledge or con- 
sent. 40 B. 646=35 I.C. 794; 75 I.C. 624 
=1923 A. 404 (2); 62 I.C. 615=25 C.WJST. 
813; 53 I.C. 90=30 C.L.J 34; 1931 M. 51; 
141 I.C. 68=1933 L. 95; 58 L.W. 338= 
(1945) 2 M.L.J. 155. The word “enjoys ” 
should not be construed as meaning “accepts 
and enjoys.” Two conditions are essential 
for establishing a liability to contribution 
under sec. 70: (£) The work must have been 
done in part at least for the benefit of the de- 
fendant. It is not enough that it has in fact 
resulted in benefit to the defendant- (ti) The 
defendant should have had after the execu- 
tion of the work an opportuntiy or option of 
accepting or rejecting the benefit. 1931 M.W. 
N. 1231=34 L.W. 859; 1936 M.W.2ST. 761=44 
L.W. 518=1936 M. 930; 16 Pat.L.T. 649= 
158 I.C. 25; 148 I.C. 1052=1934 O. 307. To 
sustain a claim under sec. 70, the person 
benefited should have had an opportunity of 
accepting or rejecting a benefit. So, where 
a co-owner, whose interest was the same as 
that of the co-owner defendants, produced, 
evidence, engaged counsel and succeeded in 
defeating the plaintiff and, incidentally and 
without any special effort on his part, the 
other defendants derived advantage, it can- 
not be said that the contesting co-owner had 
done something for the benefit of the others 
for which they would be bound in law or 
equity to make a proportionate reunbuise- 
ment- 141 I.C. 68=34 P.L.R. 28=1933 L. 
95. See also 34 I.C. 54. It is every 

case in which a man has benefited by the 
money of another, that an obhgatipn torepay 
that money arises. The question is not to be 
determined by nice considerations of what 
^7 be fail or proper accord** tojfce *£ 


. To support such a suit there 


est morality, 
must be an 
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1934 O. 307. In a suit for compensation 
where the sole or dominant motive for the 
payment is not to save another man’s pro- 
perty, the payment cannot be said to have 
born made for such other man anrl compen- 
sation under sec. 70 cannot be given. The 
lucre fact that the person can benefit bv such 
payment is not sufficient. 1930 M. 644. 
Purchaser of the share of one co-sharer is a 
person benefited by payment of the amount 
of the decree for arrears of rent, he obtained 
against all the co-sharers, though the rent 
sued for relates to a period prior to the pur- 
chase. 30 C.W.X. 366=94 I.O. 159=1926 

O. 657. B fr aim 148 T.C. 1052=3934 0. 307. 
The liabilities of joint tenants for rent is 
;u>mj tm.l several under see. 43 and if one of 
them pays (he whole rent, he can sue the 
others for contribution. 27 I.C. 334=20 C. 
Tj.«T. 492; 21 C.W.X. 394=34 I.C. 341; 61 

P. B. 3914=25 I.C. 542; 10 P. 168=132 J. 
C. 107=1931 P. 234. Where a person is 
bound to do an act or would do an act, whe- 
ther another consents to it, or not, the former 
cannot claim contribution even though the 
latter derives benefit in consequence of the 
act. 43 M.L.J. 271=1923 M. 64 (45 I.C. 
786; 21 C. 490 ; 33 M. 15; 16 M.L.T. 375 
Foil.). Under sec. 70 it is sufficient if the 
payment is lawful and not intended to be 
gratuitous, i.c., it should be a bona fide pay- 
ment . It is not necessary that the payer 
Hliould lie interested in paying the money as 
in see. 69. 51 I.C 857=9 L.W. 435. See also 
38 C.W.X. 554=1934 C. 667. Suit on pro- 
missory nore— -Execution not properly proved 
—-Benefit of loan token — Restoration of bene- 
fit. See 1934 A. 390=154 I.C, 405; 120 I. 
C. 615=1930 JL. 364. A person who claims 
compensation under sec. 70 need not have 
acted from pnrely disinterested* motives be- 
cause the very expression 41 not intending to 
do so gratuitously” suggests that there must 
be an element of self -interest also in the act 
performed by him. 10 P. 528=134 I.C. 139 
=1931 P. 394. The authorities do not sanc- 
tion recovery under sec. 70 when the person 
primarily liable has no knowledge, actual or 
Imputed, that expenditure is or probably may 
be necessary on this behalf. 39 M. 965=30 
M.U.J. 369. Where a creditor lends money 
to an executor even if it be for a purpose 
sanctioned by the will, he has no right in a 
suit to recover the debt to enforce his claim 
against the estate itself and sec. 70 cannot 
be invoked for that purpose. 35 C.W.N. 850 
=59 C. 216. Where the plaintiff and the de- 
fendant were co-sharers in the properties sold 
in execution and the plaintiff deposited the 
entire decree amount to redeem the 
properties, he must be deemed to have acted 

* for 9 the defendant also so as to be entitled 
to contribution. 10 P. 528=1931 P. 394. 
Tillage panchaynt rendering latrine service 
is entitled to charge for service rendered. 
1935 X. 242. 

I\li ere the Government effects repairs to an 
irrigation tank owned by the Government 
jointly with a shrotriemdar and sues the lat- 
ter (co-owner) for contribution in respect of 
the expenses incurred for the repairs, it must 


be held that the Government in carrying out 
tile repairs has acted lawfully and has not in- 
tended to carry them out gartuitously, and 
that the defendant 00 -owner, who has enjoyed 
the benefit of the repairs which were neces- 
sary and but for which his lands would have 
suffered is liable to pay contribution to the 
Government. All the conditions of sec. 70 of 
the Contract Act having been fulfilled, the 
Government would be entitled to recover con- 
tribution. Though under the English law, the 
defendant would not be liable, the provisions 
of sec. 70 of ths Indian Contract Act are 
wider than the English law, and therefore the 
defendant is liable under sec. 70. 1943 M. 
W.N. 6=OS42) 2 M.L.J. 800 (F.B.) = 
1943 Mad. 85. 

Compensation — Basis op. — The basis of 
compensation under see. 70 would plainly not 
be the same as on contractual rights. Umder 
sec. 70, it would be in proportion to the bene- 
fit enjoyed by the party bound, and appro- 
priate compensation is to be awarded mainly 
from that aspect. T.LJt. (1937) Bom. 782 
=39 Bom.L.R. 835=1937 Bom. 417. 

Minor — Liability op. — Sec. 73 of the 
Contract Act does not apply to a minor. In 
the circumstances set out in see. 70, the law 
implies a promise to pay. A minor who is 
incompetent to contract, cannot be made lia- 
able on such a contract. An implied contract 
is nothing more than a promise which is in- 
ferred from certain circumstances. The baste 
of a suit under sec. 70 is a contractual one 
and consequently a minor cannot be sued 
under sec* 70. A liability which cannot be 
imposed by an express contract cannot be im- 
posed under an implied contract. 19 Pat* 
739=21 P.L.T. 587=1940 Pat. 324 (FJB.) . 

Contract with Municipality. — con- 
tract for delivery of goods was made with 
the plaintiff by or on behalf of the Municipal 
Committee which not being in writing under 
seal was not binding on the Municipal Com* 
rnittee under sec. 47, Punjab Municipal Aet. 
Plaintiff who delivered the goods to the Com- 
mittee claimed the price thereof and the com- 
mittee resisted the claim on the ground that 
• the plaintiff was entitled to the return of the* 
goods only and not its price. The Munici- 
pal Committee also resisted the plaintiff’s 
claim for amendment of the plaint by insert- 
ing a relief for the return of goods under sec. 
70, Contract Act. JETeZd, that as the Com- 
mittee resisted the plaintiff’s claim to amend 
the plaint by inserting a relief for the return 
of the goods, it was not open to the Committee 
to say that the plaintiff was entitled to a re- 
turn of the goods only and not for recovery 
of its price* 145 I.C. 687=1933 L. 14. See 
also 13 L. 54=140 I.C. 621. Sec. 70 con- 
tains a provision for finding a person to make 
compensation under conditions which do not 
postulate a contract- The applicability of 
the section cannot be excluded by* the fact 
that there is no enforceable contract, e~g*r 
that there is no contract binding on & Muni- 
cipality by reason of the requirements of the 
Municipal Boroughs Act not having been fol- 
lowed. Sec* 70 does not depend upon the- 
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existence of a contract binding on the par- 
lies and does not provide for contractual lia- 
bilities. I.LuJt. (1937) Bom. 782=39 Bom. 
Xi.R. 3 85 — 1937 Bom. 417. Where a plaintiff 
sues for recovery of money on the basis of an 
alleged agreement ■which is found against and 
there is no relief asked for under sec. 70, it 
is not open to the Court to grant that relief. 
I.L.B. (1938) Lah. oll=193S Lah. 71. Nee 
also (1941) 2 M.L.J. 469=1941 Mad. 887. 

Co-cwnees. — See 167 I.C. 42=18 Pnt.Ii. 
T. 333=1937 P. 303. Irrigation — Contribu- 
tion— English and Indian Law. 28 M.L.J. 
384=28 I.C. 309. Suit for contribution for 
repairing irrigation channel belonging to 
plaintiff and defendant bv plaintiff alone. 
See 1927 M. 122=92 I.C. S38; 38 Pat.L.T. 
333=1937 Pat. 103. Such suit is not main- 
tainable if repair is done by plaintiff without 
defendant's consent and under liis exclusive 
supervision and to his substantial benefit. 27 
L.W. 406=1928 M. 320. Where the villages 
have utilized water from the pyne on the 
construction of the bund, contribution to- 
wards the construction is payable on account 
of the villages under sec. 70. 150 I.C. 1131 
=1934 P. 346. Where several persons join 
together in instituting a suit to secure a com- 
mon benefit, and one of them bears the ex- 
penses of the litigation, he is entitled to be 
reimbursed by his co-plaintiff under sec. 70 
in the absence of an express agreement be- 
tween them settling the proportions which 
each had to bear. 34 I.C. 54=2 Pat.L-W. 
437. 

Extent of Benefit. — In ordeT to take ad- 
vantage of sec. 70 the plaintiffs must prove 
the extent of benefit derived by the other 
partv. 30 I.C. 178=29 M.L.J. 597; 60 I.C. 
414 * See also 132 I.C. 78=1931 O. 242. 
Work done under contract not validly execu- 
ted — Right to compensation for benefit taken 
can be enforced though not suit based on con- 
tract- 38 P.L.R. 618. As to measure of 
damages, see 1944 Nag. 279 — 1944 N.L.J. 


283. 

‘Not intending to do so gratuitously - . — 
Where a pleader works for a client without 
any contract as to remuneration he will be 
entitled to a reasonable payment for his ser- 
vices. 20 I.O. 47 (1)=20 C.H.J. 424. Where 
there has been no express agreement about 
the fees to be paid to a meOieal man he is 
entitled to a reasonable amount to be nxea by 
the Court. 25 I.C. 777. Hindu jomt family 
— Execution of decree against individual 
member— Payment by him— Suit for refund. 
54 IC. 807=11 L.W. 115; 27 A.H.J. 902= 
119 I.C. 81=1929 A. 834. Sec. 70 is not 
applicable to a case where a peraon does some 
aet for his own benefit unavoidably. 45 1.0. 
786 ; 64 I.C. 807=11 b.V. 115. See also 
1941 O-’A. 1050 (lessee under an invalid lease 
spending money on shed and building is not 
entitled to reimbursement). Act 
plaintiff primarily for his oum benefit, but 
resulting in indirect benefit to defendant— No 
liability on defendant to compensate plamtaff • 
1936 M.W.N. 761=44 Xi.W. 618=1936 M. 
930 . The question whether .compels- 
tfon (remuneration for services ten- 


dor<»rt) should or should not be award- 
ed musf depend upon the intention 
of the person nt I ho time of his doing the 
Ibhig for which lie demands the compensa- 
tion. He is obviously the person to state 
what his intention was. Where it is clear 
fhm lie was under the impression that he 
y* on Id revive remuneration for the services, 
Ii eiiuuui K‘ predicated that he intended to act 
graiuitomdv and so he is entitled to claim 
JVcsoualde compensation. 367 I.C, 5=45 L. 
W. 355=1937 P.C. 5U=<3937) 1 M.L.5. 719 
(P.0, i . When it is proved that llie plaintiff 
has really done some work under a contract, 
which he alleged hut failed to prove the alle- 
ged contract, reasonable compensation should 
he given to tlu* plaintiff for the work done. 
3U I.C. 223=2 O.L.J. 332. Where a contract 
placed by a District Council with the plain- 
tiff was not. reduced to writing, plaintiff is 
nevertheless entitled under see. 70, to be com- 
pensated for the work done on the principle of 
quantum meruit , though lie could not sue on 
the contract. 10 R. 522=140 r.C. 737=1932 

B. 176. See also 54 C. 189; 1936 A.M.L.J. 
37; 1935 C. 347. Where the contract, is to do 
work for a lump sum nothing could be re- 
covered as quantum meruit for part only of 
work done. 19 I.C. 48=6 Bur.L.T. 53; 16 I. 

C. 692=1932 M.W.N. 956. Where by the 
terms of a contract, the person agrees that he 
is not entitled to any remuneration unless the 
work has been check-measured, he cannot 
claim for any work which has not been check- 
measured. There is no room for any im- 
plied contract, where there is an express con- 
tract in existence, and in such a case the 
principle of quantum 'meruit cannot be appli- 
ed. 54 L.W. 342=1941 Mad. 887= (1941) 
2 M.L.JF. 469. Where no relief was asked 
for on the footing of quantum meruit the 
Court has no jurisdiction to grant any. 37 
L.W. 313=142 I.C. 683=1933 H. 344. See 
also 1938 Lah. 71. 

‘Lawfully’. — The word ‘lawfully’ means 
merely ‘ bona fide. 7 7 9 Mys.L.J. 364. Th e 
word “lawfully” as us e a in sec. 70 of the 
Contract Act is of the very essence of the sec- 
tion. and in every case we have to fin d out 
whether the person making a payment of 
money had any lawful interest in making it 
at the time when the payment was made. If 
a person holding a charge on a property 
makes a payment in order to save it from be- 
ing sold bona fide believing that it is neces- 
sary to do so in order that it may remain, in 
tact for satisfaction of his debt the payment 
is made ‘.lawfully” within the meaning of 
the section. I.L.R. (1945) Nag. 247=1945 
N.L.J. 98=A.I.R. 1945 Nag. 179. 

Sec. 70 of the Contract Act applies when a 
person lawfully does something for another, 
not intending to do so gratuitously. The sec- 
tion must not be read so as to justify the offi- 
cious interference of on© man with the affairs 
or property of another man, or to impose 
obligations in respect of services which the 
person sought to be charged did not wish to 
have rendered- The word 'lawful’ in the sec- 
tion contemplates cases in which a person 
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Responsibility of finder of 
goods. 

Liability of person to whom 
money is paid, or thing deli- 
vered, by mblakc or under 
coercion , 


71. A person who finds goods belonging to another 
and takes them into his custody, is subject to the same 
responsibility as a bailee. 

72. A person to whom money has been paid, or 

anything delivered by mistake or under coercion, must 
repay or return it. 


holds such a relation to another as either 
directly to create, or by implication reasona- 
bly to justify an inference that by some act 
done for aiiotlicr person the party doing the 
act is entitled to look for compensation for 
it to the person for whom it is done. It is 
impossible to hold that when a person divests 
himself of all interest in property and gifts 
it to another and agrees that he shall no 
longer have any right to tlie management of 
that property and vests the sole rights of 
management in another, he can be said to 
stand in the relationship contemplated above. 
I.L.R. (1945) Nag. 820=1945 N.L.J. 
563. See also (1946) 1 M.L.J. 63. Money 
left. with vendees for payment to 
mortgagees — Property mortgaged different 
from property sold — Vendees not entitled to 
recover amount paid in excess of that directed 
to be paid by the vendors. 40 A. 555=47 
I.C. 903 ; 11 L.L.J. 435=1929 L. 737; 1930 

M. 644. See also 14 C.W.N. 699; 18 BomX. 
R. 730. Hindu reversioner paying money to 
prevent sale for road cess — Right to recover 
from widow or life estate holder. 25 C.W. 

N. 1029=49 C. 470=1922 0. 353. See also 
86 I.C. 737=1925 M. 1175. A payment under 

O. 21, r. 89, C.P. Code, is a valid payment 
for the purposes of sec. 70. 13 I.C. 144=16 
CX.«T. 156. Sre also 1931 M. 753; 10 P. 528 
=1931 P. 394; (1948) 1 M.L.J. 63. But 
compensation paid to the auction-purchaser 
cannot, be recovered as plaintiff also was res- 
ponsible for the Bale. 10 P. 528=1931 P. 
394. A person paying rent in order to create 
title must be deemed to be making it volun- 
tarily and not lawfully and so sec. 70 would 
no* applv. 15 C.W.N. 332=9 I.C. 219=13 
C.L.J. *646; 9 I.C. 615. (21 C. 142, Poll.) 
A payment made by the purchaser of certain 
property to redeem an antecedent mortgage 
which was not disclosed to him at the time of 
his purchase is a lawful payment within the 
meaning of the section. 128 I.C. 907=32 
BomX.B. 1376=1931 B. 39. In ascertain- 
ing whether an act is lawfully done within 
the meaning of the section, it must be ascer- 
tained whether the peTson so acting held such 
a position to the other as either directly to 
create, or by implication reasonably to justi- 
fy, the inference that by the act done for the 
other person, he was entitled to look for com- 
pensation. (Ibid,) A person who pays 
assessments honestly and under the belief that 
he has title to the land could not recover them 
from the defendant, if it is clear that the de- 
fendant and not he is the real owner. 12 M. 
L.T. 261=17 I.C. 253. Co -sharer making 
improvements — Right to recover. 10 I.C. 
694=7 N.L.R. 11. 

Landlord and Tenant. — Unauthorised use 
of water. 22 I.C. 34=1914 M.W.N. 66. See 
also I.LJ8. (1940) Kar. 200 (suit for com- 


pensation for use and occupation) . 

Legal Practitioner. — Suit for fees on 
basis of agreement barred by sec. 28, Leg. 
Prac. Act — Claim for reasonable compensa- 
tion not sustainable- 8 Pat.L.T. 175. 

Principal and agent. — Where an agent 
borrows money for the benefit of his princi- 
pal without proper authority from him, the 
principal is liable jointly and severally with 
the agent for such money as is applied for 
his benefit. 39 P.L.R. 208. 

Interest. — Where compensation is award- 
ed under sec. 70, it is open to the Court to 
award interest on such compensation. 134 
I.C. 1028=32 P.L.R. 546=1931 L. 457. 

Sec. 72.— Coercion in this section is used 
in its general sense. 5 R. 653. Where a 
municipal toll-contractor insists^ upon the pay- 
ment of tolls every time a vehicle enters the 
municipal limits, and the vehicle cannot cross 
the municipal limits without such payment 
the payment made by the owner of the vehicle 
must be presumed to he not voluntary, hut 
under coercion. A suit by the owner of the 
vehicle to recover the payments made on the 
ground that the collection of the same by 
the municipal contractor was wrongful and 
unauthorised cannot he defeated on the 
ground that the payment was voluntary. 15 
Mys.L.J. 489. Contract for sale of goods— 
Subsequent order under Defence of India 
Act fixing price at rate lower than contract 
rate — Buyer taking delivery of goods paying 
contract price — If entitled to recover differ- 
ence between contract price and price fixed by 
Government order. See 80 C.L.J. 170. 

Mistake. — Sec. 72 is unambiguous, and 
under that section, if money is paid to a per- 
son by mistake, he is bound to repay it. There 
is nothing to sec. 72 to suggest that it should 
only he applied when there is privity between 
the payer and the payee. I.LJR. (1942) Mad. 
669=55 L.W. 233=1942 M.WUST. 335=A.I. 
R. 1942 Mad. 590=(1942) 1 M.L.J. 441. 
Sec. 72 does not apply to a case where a per- 
son has been required by an order of a Court 
of competent jurisdiction to pay the money 
and the validity of the order has been chal- 
lenged. Moreover the section^ relates to 
questions of fact and not questions of law. 
171 I.C. 401=1937 Rang. 234. As the sec- 
tion lays down that a person to whom money 
is paid by mistake or coercion must repay or 
return it, it implies that the money was not 
really due to the person to whom it was paid. 
43 A. 273=60 I.C. 881; 45 M.L.J. 497=4 
L. 284=50 I. A. 162 (P.C.) ; 42 B. 161=42 
I.C. 869. A person who makes a payment of 
a tax to a municipality under a misapprehen- 
sion as to his liability to do so cannot recover 
it in a Court of law, although one would ex- 
pect a corporate body to refund, voluntarily 
any amount which had been paid to it in. 
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Illustrations . 

(a) A and B jointly owe 100 rupees to C. A alone pays the amount to C and B , not knowing 
this fact, pays ioo rupees over again to C. C is bound to repay the amount to B. 

(b) A railway company refuses to deliver up certain goods to the consigner, except upon 
the payment of an illegal charge for carriage. The consignee pays the sum charged in order to 
obtain the goods. He is entitled to recover so much of the charge as was illegally excessive. 


error. Payments made by mistake of law can- 
not be recovered. 52 L.W. 437=1940 Mad. 
956= (1940) 2 M.L.J. 469. A mistake as to 
the construction and meaning of a contract 
is not a mistake of fact hut a mistake of law. 
If a party acts on a mistaken view of his 
rights under a contract, he is not entitled to 
any relief under the heading mistake and if 
money is paid, it is money paid under a mis- 
take of law and not a mistake of fact and is 
not recoverable. 22 Pat. 220=A.I.R. 1943 
Pat. 327=210 I.C. 426. Th e fact that a 
person pays a tax such as octroi to a local 
body without a protest at the time does not 
lead to the inference that the payment is 
voluntary so as to disentitle him from suing 
for refund of the tax paid on the ground that 
the tax has been illegally levied. Where the 
•consequences of not paying the tax would be 
that the articles on which tax is claimed would 
be seized and detained, the payment of tax to 
avoid such consequence is a payment under 
•duress and not a voluntary payment and can 
be recovered under sec. 72. 18 Mys.L.J. 477. 
A person who has paid taxes and licence fees 
to a panchayat Board under the mistaken be- 
lief that the properties or business in respect 
of which the taxes or fees were paid were 
-situate within the jurisdiction of that Board, 
must be held to have done so under a mistake 
of fact and is entitled to recover them as 
money had and received under sec. 72. 51 
'L.W. 437=1940 Mad. 660= (1940) 1 M.L.J. 
582. Mistake of law — If and when a ground 
for redress — Pure mistake of law — Mistake 
bearing upon private or special right of party 
— ^Distinction. 56 M.L.J. 269. Payment of 
money on mistake of fact — Suit for recovery 
of — Nature of suit. See 1928 P.O. 261=21 
L.W. 72 (P.C.). A person paying under a 
mistake of fact, however, ignorant he may be 
and however forgetful he may have been, is 
• entitled to recover such money unless he has 
at any time waived his claim or has been 
estopped by reason of conduct by which the 
payee has altered his position by parting with 
+lie monpv. But the mistaken payment must 
be of such a nature that if such payment is 
not rectified a liability will be created against 
the person paying. 151 1.0. 1018=12 R. 25 
=1934 R. 66. Money paid under pressure of 
legal process — Mistake — Action . for money 
had and received — Maintainability. 56 B. 
501=34 Bom.L.R. 791. Money paid mto 
Court to set aside Court sale in execution of 
decree — Decree Subsequently set aside, or re- 
versed — Claim for refund of money paid into 
Court is maintainable — Right to restitution. 
n940^ 1 M.L.J. 340=52 L.W. 226=1940 
Mad. 725. Money paid under mistake to per- 
son supposed to be heir — Real, heir’s right 
subsequently established — Liability of person 
receiving payment to refund amount to real 
C.C.M. — *25 


heir — Interest whether chargeable. See 50 
A, 818=115 f.C. 114. Money paid under a 
mist tike of fact on the part of lioth the par- 
ties is recoverable. 1922 C. I (2); 16 I.C. 
331=16 O.L.J. 437; 90 T.C. 906=1925 M. 
762. (Power of Court to take notice of facts 
arising subsequent to suit). The doctrine 
of equitable restitution has no application 
whore the defendant labouring under the 
same mistake as the plaint iff has bona fide 
parted with the goods to others. 43 M.L.J. 
342=70 I.C. 751=3923 M. 17; 15 I.C. 
361=5 Bur.L.T. 75. Where the plaintiffs 
through negligence wrongly accepted the 
position of drawees of hundi presented by a 
bank, held there was gross carelessness on 
their part in not detecting the mistake and 
in not intimating the bank of it and they 
were not entitled to recover the money from 
the bank. 50 B. 49=91 I.C. 342=27 Bom. 
L.R. 1229=1926 B. 66. Money paid to 
wrong person by plaintiff’s broker contrary 
to plaintiff’s instructions can be recovered 
under sec. 72. 1925 8. 93=18 S.L.R. 65. 
Money paid under a decree which is after- 
wards found not to be due cannot be re- 
covered as money had and received in a 
fresh suit, unless the decree is set aside or 
superseded by some ulterior proceeding. 46 
I.C. 562. Banker and customer— Counter- 
manding payment of cheque — Bank making 
payment in forgetfulness of order of counter- 
mand — Bank can recover amount paid from 
payee. 11 Lab . 667=31 Punj.L.R. 369. 
Where a debtor alleges that he overpaid his 
creditor under a mistake of law but make® 
the payment voluntarily he is not entitled 
to claim a refund of it. (1920 Bom. 192; 
1930 Bom. 430, Ref.) 1933 L. 523. See also 
350 I.C. 890=1934 M. 420=87 M.L.J. 566. 
Money paid in excess under mistake of fact 
by officer of Court — Claim for refund by 
other creditors — Maintainability. See 29 
Bom.L.R. 1167. On this section, see also 
1928 L. 316=111 I.C. 554. 

Coerciokt. — W here property of one person 
is wrongfully attached in execution of a 
decree against another and the real owner 
pays off the decree amount under 
protest the owner is entitled to de- 
mand repayment from the decree- 
holder . This is the law both in 
England and in India. 46 C. 598=40 LA. 
56=25 M.L.J. 104 (P.C.) [8 I.A. 93 (P.C.), 
Reb], See also 1933 A. 953; 47 L.W. 188. 
Where a third party who had purchased tba 
property prior to the attachment deposited 
the purchase-money under O. 21, r. 89, O. 
P. Code, to set aside the sale in execution, 
and subsequently succeeded in his suit for 
a declaration of liis right to the property he 
is entitled to a refund of the deposit so made 
by him from the decree-holder-auction-pux- 
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CHAPTER VI. 

Of t sin CnNSEQCjM . Es of Breach of Contract. 

7‘L When u cou.Tact has been bioken, the party who suffers by such breach 
is enlitled to receive, from the parly who has broken 
Condonation fbr los r.r the contract, compensation for any loss or damage 
damage raided by brtv.^h oi* cauS ed to him thereby, which naturally arose in the 
contract. usual course of things from such breach, or which the 

parties knew, when they made the contract, to "be likely to result from the breach 
of it. 

Such compensation is not to be given for any remote and indirect loss or 
damage sustained by reason of the breach. 

When an obligation resembling those created by contract has been incurred 
and has not been discharged, any person injured by 
.Compensation for fail* ire to the failure to discharge it is entitled to receive the 
discharge obligation resembi- same compensation from the party in default, cs if such 
ing tho&e created by contract, person’ had contracted to discharge it and had broken 

his contract. 

Explanation . — In estimating the loss or damage arising from a breach of 
contract, the means which existed of remedying the inconvenience caused bv the 


non-performance of the contract must be 
v — jf ' -- - - ■ ■ • w 

chaser (irrespective of the applicability df 
r. 89) tinder sec. 72 of the Contract Act, as 
an 'involuntary payment made under coer- 
cion. 34 ■ Xi.W. 3911=1931 M. 753. See also 
l57 B. GO 1=35 Bom.LJR. 462=1933 B. 239; 
1943 A.L.W. 277}’ (1941) 1 M.L.J. -793. 
The ward 4 1 coercion* 5 in sec. 72 is Used in 
its general and' ordinary sense r «uad not in 
the •sense in which it is defined in sec. 15. 

40 C. 598=40 I.A. 5G (P.0.) . See also 5 R. 
*63,; 47 L.W. 188; 65 1.0. 517; 17* 1.0. 206 
=14 Bom.L.R. 854. WhcTe a municipality, 
■erroneously conceiving itself justified; makes 
-a demand in the common form requiring the 
taasessee to either pay or show cause for not 
paying thd same and in default warning him 
•that distraint will he made, payment in pur- 
suance of sueh notice is not sufficient to take 
St out of the category of voluntary payments. 
JPatment made without any expression of 
•objection or unwillingness, under the errone- 
ous belief that it was miobjeclionable, cannot 
he * recovered. 39 Xi.W. 660=1934 34. 420= 
457 M.LJ. 566. See also 1934 P. 605; 1933 
Hi. 523. Money paid under legal process— 
Recoverability . 43 C. 269=20 C.W.N. 188; 
53 I.C. 553. Money paid by a person under 
attest in a non-compounrlable case with a 
view to stifle a prosecution amounts to pay- 
ment under coercion. 40 M. 285=31 M.L. 
J. 264. A landlord collected water-eoss from 
plaint iff* at a penal Tate and paid it, to the 
Government . He was not liable to be sued by 
the plaintiffs for the recovery of the water- 
<vss sn paid by them. 29 M.L.J. 597=30 I. 
O. 178. A payment of water-cess made under 
■fear of coercive process is not a voluntary 
Vpavmpn*. 37 M. 322=24 M.Xj.J. 365. Per- 
sonal decree against Hindu widow — Estate 
attached in execution — Owner paying decre- 
tal amount -to avoid sale — Money could be re- 
covered. The fact that, the person paying 
could have been made liable for the amount 
paid, had suitable proceedings been taken, 
was held to make no difference. I.L.R. 
(1938) Nag. 382=1938 Nag. 225. Money 
paid under compulsion of a legal process 


taken into account. 

cannot be recovered, as money had and re- 
ceived unless it was realized by fraud or 
some unconscionable dealing or by a grave 
-mistake which, a Court of equity will relieve 
•against. 46- I.C. 534=3 P.L.J. 465. On this 
section, see also 32 Bom.Xi.lt. 424 ; 44 L.W. 
722=1936 Mad. 978. Money paid to official 
assignee under garnishee order cannot be 
recovered back. 171 I.C. 401=1937 Rang. 
234. Landlord and tenant — Tenant leaving 
rent in arrears— ^Part' of arrears barred by 
time — Landlord locking up premises prevent- 
ing tenant from carrying on business therein 
— Payment by tenant to get rid of improper 
.re-entry of landlord — Right to recover back 
amount of barrd arrears paid by him. 4q 
Mys.H:C.R. 522. Sec. 72 uses the word 'mis- 
take’ without any qualification, and it con- 
templates not only a mistake of fact but also 
a mistake of law. There is no conflict be- 
tween this section and sec. 21 of the Act. 
Eec. 21 speaks not of a payment made, under 
a mistake of law but of “a contract caused 
by a mistake of law”. Sec. 72 does not 
sneak of a contract at all but merely of a 
payment made under a mistake. If there- 
fore a payment made under a mistake of 
law is not the origin of a contract such pay- 
ment would be refundable under sec. 72. 
The English Common Law rule that a pay- 
ment made under a mistake of law is not 
recoverable can have no application. 80 C. 
L.J*. 170. 

St<;c. 73: Scope .— See 18 N.L.J. 313. 
Sn (ion merely prescribes method of assess- 
ing damages. It does not take away right 
of seller to sue for price when property in 
the goods has passed to buyer. 34 B. 192; 
36 C. 736. The buyer has no right without 
the consent of the seller to extend the time 
and claim damages at the rate prevailing on 
the deferred date- 97 I.C. 269^=19 S.Li.R. 
41; 37 Mad. 321. Section applies only when 
contract has been broken. See 4 Bom.Ii.B. 
874. The party, to be entitled to compensa- 
tion must have done something to his own 
prejudice in the performance of his part of 
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Illustrations . 

(a) A contracts to sell and deliver 50 maunds of saltpetre to B, at a certain price to be paid 
on delivery. A breaks his promise. B is entitled to receive from A , by way. of compensation, the 
sum, if any, by which the contract price falls short of the price for which B might have obtained 50 
maunds of saltpetre of like quality at the time when the saltpetre ought to have been delivered. 

(b) A hires B's ship to go to Bombay, and there take on board, on the first of January, a 
cargo which A is to provide and to bring it to Calcutta, the freight to be paid when earned. B's ship 
does not go to Bombay, but A has opportunities of procuring suitable conveyance for the cargo upon 
terms as advantageous as those on which he had chartered the ship. A avails himself of those oppor- 
tunities, but is put to trouble and expense in doing so, A is entitled to receive compensation from 
B in respect of such trouble and expense. 

(c) A contracts to buy of B , at a stated price 50 maunds of rice, no time being fixed for delivery, 
A afterwards informs B that 'lie will not accept the price if tendered to him. B is entitled to receive 
from A, by way of compensation, the amount, if any, by which the contract price exceeds that which 
B can obtain for the rice at the time when A informs B that he will not accept it. 

(d) A contracts to buv B's ship for 60,000 rupees, but breaks hi3 promise. .1 must pay to B, 
by way of compensation, the excess, if any, of the contract price over the price which B can obtain 
for the ship at the time of the breach of promise. 

( e ) A , the owner of a boat, contracts with B to take a cargo of iute to Mirzapur, for sale 
at that place, starting on a specified day. The boat, owing to some avoidable cause does not start 
at the time appointed, whereby the arrival of the cargo at Mirzapur is delayed beyond the time 
when it would have arrived if the boat had sailed according to the contract. After that date, and 
before the arrival of the cargo, the price of jute falls. The measure of the compensation payable 
to B by A is the difference between the price which B could have obtained for the cargo at Mirzapur 
at the time when it would have arrived if forwarded in due course, and its market price at the time 
when it actually arrived. 

the contract. Where therefore the vendors venders were still prepared to keep the con- 
have no goods to deliver they suffered no in- tract open, the cancellation is not due to the 
jury by th* vendee’s breach not to fake deli- granting of the injunction but is a volun- 
very and the vendors are not entitled to any tary act on the part of the person for which 
damages. 151 I.C. 56=1934 N. 129. When person obtaining injunction is not liable, 

a person is guilty of a breach of contract 3^29 P.C. 222=57 M.U.J. 55S (P.C.). Bee 
then ordinarily, the other party to the con- also 1930 L. 103. Plaintiff can claim dama- 
tract. has open to him two remedies, one by ges as cn the date when the defendant failed 
a suit for damages and the other by a suit to take delivery of goods. 54 C. 97=99 I. 
for specific performance of the contract. Of C. 244=1927 C. 291. Measure of damages 
course, some kinds of contracts cannot be where no time is fixed for delivery. See 14 
specifically performed , but in every case A.L. J. 597 . As to damages in case of breach 
there is a right of action for damages, and of promise of marriage, see 42 B. 
in India that applies to contracts for the 499. Also 152 I.C. 913=35 B.L.R. 480=5 
sale of immovable property just as much as 1934 L. 544. Under the terms of sec. 73, the 
to contracts for the sale of movable pro- compensation is only for loss actually suffer- 
periy. 189 I.C. 23=3940 Rang. .146. No nfl, and such compensation is not to be given, 
difference between movable and immovable for any remote and indirect loss or damage 
property. 1927 S. 49; 1930 M. 748; 32 Bom, susiained by the breach of contract. The 
L.B. 272=1930 B. 213. I*aw does not regpd section would give no cause of action in res- 

collateral and consequential damages arising pect # of a mere contingent liability, unless 

from delay in payment of money. See 35 and until the damage is actualy suffered. 

C. 6^3. So also loss of profits on breach 222 I.O. 315. Where a contract is entered 

of contract is not to be considered in mea- imo between two Hindus that the daughter 

suring damages. See 21 M. 172; I.Lf.R . of the one should be given in marriage to the 

(19381 2 Cal. 88. As to delivery by instal- son 0 f the other, the agreement is between 
avals, see 23 M.B.J. 182. See tilso 30 0. or 071 behalf of the respective families of 
477; 1 C. 264. When a buyer of goods be- the parties to the marriage. When it is 
comes aware of a breach of a condition of broken, damages of two kinds may natural- 
thc contract by the seller, he is entitled to a ]y reS ult: (3) the pecuniary loss, if any, and 
reasonable time to consider what he will do injury to the feelings and prospects to the 
and his failure to reject the goods at once bride or bridegroom personally; (2) the pecu- 
docs not prejudice his right to reject them niary loss ami the loss to the credit and re- 
wit bin a reasonable time. What is a rea- putation of the family of the injured party, 
sonable time must always be a question of ^ guif by the father of the bride for dama- 
fact . 14 C.W.N. 1069. Where a person is g eS ST1 ff ere d by him as head of the family 

not prepared to wait even a short time be- ns father of the bride is not strictly an 

fore giving final instructions for the cancel- nc tion for breach of promise of marriage as 
lation of his contract to purchase goods _ to ] tuowll English law. Sec. 73 of the Con- 
see whether the injunction prohibiting im- ^- Tac ^ Act which prescribes the general me*- 
portation of his contracted goods was to be gure 0 f damages for all contracts must be 
continued as to future importations, nor aoes app H e d t o the case. A claim to Recover 
he care on its discharge to cancel h*s letter amounts by way of increased expenditure on 
of ■ cancellation which he couia easily have the bride’s subsequent marriage alleged to be 
done by cable, in spite of the fact that the due to her haring been discarded cannot be ai- 
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(J) A contracts to repair £\v house in certain manner, and receives payment in advance. 
A repairs the hou«t*, but not according to contract. B is entitled to recover from A the cost of making 
the repairs conform to the contraol, 5 

ig) A contracts to let his ship to B for a year, from the first of January, for a certain price. 
Prcights rise and on the fir-t of January the hire obtainable for the ship is higher than the contract 
price. A breaks his promise. He must pay to B , by wav of compensation, a sum equal to the 
difference between the contract price and the price for which B could hire a similar ship for a year 
on and from the first of January. 

\/i. A contracts to supply B with a certain quantity of iron at a fixed price, being a higher 
price than that for which A could procure and deliver the iron. B wrongfully refuses to receive the 
iron. B must pav to A, bv way of compensation, the difference between the contract price of the 
iron and the sum for which A could have obtained and delivered it. 

fit J delivers to By a common carrier, a machine, to be conveyed, without delay, to A*s 
mill, informing B that his mill is stopped for want of the machine. B unreasonably delays the delivery 
of the machine, and A, in consequence, loses a profitable contract with the Government. A is 
entitled 10 receive from By by wav of compensation, the average amount of profit which would have 
been made, by the working of the mill during the time that delivery of it was delayed, but not the 
loss sustained through the loss of the Government contract. 

# (j' A, having contracted with B to supply B with 1000 tons of iron at 100 rupees a ton, to 
be delivered at a stated time, contracts with C for the purchase of 1000 tons of iron at 80 rupees a ton, 
telling C that he does so for the purpose of performing his contract with £. C fails to perform his 
-contract with A, who cannot procure other iron, and £, in consequence, rescinds the contract. C 
must pay to A 20,000 rupees, being the profit which A would have made by the performance of his 
-contract with B. 

(k) A contracts with B to make and deliver to B, by a fixed day, for a specified price, a certain 
piece of machinery. A does not deliver the piece of machinery at the time specified, and, in conse- 
quence of this, B U obliged to procure another at a higher price than that which he was to have 
paid to Ay and is prevented from performing a contract which B had made with a third person at 
the time of his contract with A (but which had not been then communicated to A), and is compelled 
to make compensation for breach of that contract. A must pay to B, by way of compensation the 
difference between the contract price of the piece of machinery and the sum paid by £ for another 
but not the sum paid by £ to the third person by way of compensation. 9 

(/) A, a builder, contracts to erect and finish a house by the first of January, in order that 
B may give possession of it at that time to C, to whom £ has contracted to let it. A is informed of 
the contract between £ and C. A builds the house so badly that, before the first of January it falls 
down and has to be re-built by B, who, in consequence loses the rent which he was to have received 
from C, and is obligjri to make compensation to C for the breach of his contract. A must make com- 
pensation to £ for the cost of re-buildmg the house for the rent lost, and for the compensation made 
to G. 


(m) A sells certain merchandise to £, warranting it to £ of a particular quality, and £, in 
reliance upon this warranty, sells it to C with a, similar warranty. The goods prove to be not according 
to the warranty, and B becomes liable to pay C a sum of money by way of compensation. £ is entitled 
to be reimbursed this sum bv A. r 


lowed, because the increased expenditure can- 
not be said to arise naturally and directly from 
the broach of the first marriage and is gene- 
rally too remote a consequence. 1937 M.W.N. 
1274, See also 43 Bom.I*.R. 35. A master 
can claim compensation for breach of contract- 
of service by his servant. 32 P.L.R. 275 
=1931 L. 133 (2). Manager of a joint 
Hindu family personally liable in damages 
for failure to perform a contract for sale 
of immovable property when the sale is not 
binding on the minor coparceners. 100 I. 
C. 422=1927 L. 252. As to the duty of 
plaintiff suing for damages to take all rea- 
sonable 8t eps to mitigate the loss consequent 
upon breach of contract, see 43 0. 493=43 
I. A. fi (P.C.). In general the date of breach 
is the date when the contract ought to have 
been but was not fulfilled and not the date 
-of refusal of liability or repudiation. 11 P. 
€00=03 M.L.J. 270 (P.C.). In the case of 
a C.I.F. contract ordinarily the date of 
breach is the date on which the documents 
would have to be tendered. 26 S.Tj.R. 167. 
"Where a lessee from a District Board of the 
right to collect certain ferry dues according 
to certain rates on being threatened with pro- 
secution for charging rates contrary to the 


schedule of rates agreed upon gave up charg- 
ing those rates and sued the statutory body 
for the loss sustained by him in not being 
allowed to charge the higher rate, held, that 
the suit was not maintainable as tie plaintiff 
had no cause of action, for there was nei- 
ther a breach of contract by the Board nor 
any wrongful act which would justify a 
chum for damages. 1943 A.D.W. 145. 
Apart from the question whether the prin- 
ciple of liability of the manufacturer of an 
article of food, medicine or the like to the 
ultimate consumer to take car e that the arti- 
cle is free from defects likely to cause 
injury to health, applies to the manufacturer 
of a motor car, the consumer who suffers 
damage has two independent cause of action, 
one in tort against the manufacturer and the 
other on contract against his seller. 50 CJ.W. 
N. 213 (2). 

Set-off. — Where a contract for the sale 
of goods falls through by the default of the 
purchaser, the latter is entitled to recover 
the purchase-money paid by him (excluding 
the earnest or deposit), and the seller can 
only resist the cl ai m by seeking to set-off 
against the said sum any damages which he 
might have incurred by reason of the pun- 
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(n) A contracts to pay a sum of money to B on a day specified. A does not pay the money 
on that day, B in consequence of not receiving the money on that day is unable to pay his debts, 
and is totally ruined. A is not liable to make good to B anything except the principal sum he 
contracted to pay, together with interest up to the day of payment. 

( 0 ) A contracts to deliver 50 maunds of saltpetre to B on the first of January, at a certain 
P nce > “ afterward*. before the first of January, contracts to sell the saltpetre to C at a price higher 
than the market price of the first of January. A breaks his promise. In estimating the co mpen- 
sation payable bv A to B , the market price of the first of January, and not the profit which would 
have arisen to B from the sale to C, is to be taken into account. 

(p) A contracts to sell and deliver 500 bales of coLton to B on a fixed day. A knows nothing" 
of B’s mode of conducting his business. A breaks his promise, and B, having no cotton, is obliged 
to close his mill. A is not responsible to B for the loss caused to B by the closing of the mills. 

(?) A contracts to sell and deliver to B, on the first of January, ceriain cloth which B intends 
to manufacture into caps ofa particular kind, for wJ irh t here is no demand, except at that season. The 
cloth is not delivered till after the appointed time, and too late to be used that year in making caps, 
d is entitled to receive from .4by way of compensation, the difference between the contract price 
of the cloth and its market price at the time of delivers’ but not the profits which he expected to 
obtain by making caps, nor the expenses which he has been put to in making preparation for the 
manufacture. 

, . ( r • -d? a ship-owner, contracts with B to convey him from Calcutta to Sydney in A*s ship, 

sailing on the first of January, and B pays to A, by w’ay of deposit, onc-half of his passage-money. 
The ship does not sail on the first of January, and B after being, in consequence, detained in Calcutta 
for some time, and thereby put -to some expense, proceeds to Sydney in another vessel, and, in conse- 
quence, arriving too late in Sydney, loses a sum of money. A is liable to repay to B, his deposit, with 
interest, and the expense to which he is put by his detention in Calcutta, and the excess, if any, of 
the passage-money paid for the second ship over that agreed upon for the first, but not the sum of 
money which B Inst bv arriving in Svdnrv ton late. 


chaser’s non-performance of the contract. 
Put before the seller can substantiate his 
claim to set-off, he should prove his readi- 
ness and willingness to perform his part of 
the contract and that he was in a position to 
perform the contract on the date fixed for 
the performance of the contract. 1941 Mad. 
108= (1940) M.W.N. 756=52 L.W. 251. 

Interest Act. — There is no conflict of 
any kind between the Interest Act and this 
sod ion. 21 N.UR. 16=1925 N. 451. See 
also 8 L,. 310=100 I.C. 846=1927 L. 333. 
Interest Act permits the Court to allow in- 
terest in certain circumstances but does not 
limit its doing so only to those circumstances. 
1925 X. 451. In cases not covered by the 
Interest Act, the Court cannot award inter- 
est by way of damages, under sec. 73 of the 
Contract Act, as component of the compen- 
sation to be fixed for the loss eausad to the 
plaintiff by reason of the breach o$K>ntract, 
unless the plaintiff proves special loss or 
damage sustained by him in consequence of 
the non-payment of money. A mortgage- 
deed provided that the mortgagee should pay 
the peishkush and the cess due on the land. 
The mortgagee defaulted and the mortgagor 
who was compelled to pay the amount sued 
for the recovery of the amount and claimed 
interest thereon. 7ic?d, that (O the case was 
not governed by the Interest Act, («) apart 
from the Act, in the absence of proof of spe- 
cial loss or damage, interest cannot be award- 
ed under sec. 73 of the Contact Act, as dama- 
ges for the mere wrongful detention of 
mo tier. 145 I.C. 721=1933 M. 729=65 M. 
L.J. 623; 1940 O.W.N. 581=1940 Oudh308; 
1940 Pat. 1 55. Where plaintiff is kept out 
of his money and the defendant has the us»» 
of the money in breach of his obligation to 
the plaintiff*. Sec. 73 applies and the plain- 
tiff is entitled to receive not, only the money 
he ought to have been paid on the due date 
but also interest at a reasonable rate for the 
period during which he has been kept out of 


it. 1936 M. 480=70 M.L.J. 433. See also 
156 I.C. 643=1935 C. 347. Where a vendor 
fails (o give possession to the vendee of the 
property sold, and the vendee files a suit for 
recovery of the amount paid and damages* 
interest by way of damages can be allowed 
for breach of the contract even though the 
formalities required by the Interest Act have 
not been complied with as the Interest Act has 
no application to such cases. 146 I.C. 154= 
1933 L. 556. Even though there is no agree- 
ment to pay inleTest, Court can award dama- 
ges for wrongful detention of money. 93 I* 
C. 647=1926 C. 755; 95 I.C. 175=1926 O. 
514. Interest cannot be awarded as dama- 
ges when there has been 110 demand. 101 I. 
C. 57=1927 A. 444. Besides the Interest 
Act and 111. (n) to see. 73 there are other cir- 
cumstances in which interest can be awarded 
on general grounds of equity . 1932 
733=139 I.C. 158. See also 1936 R. 141. 

Interest — Award or. — The Ulus, (n) to* 
see. 73 does not confer upon a creditor a 
right to recover interest upon a debt which 
is due to him when he is not entitled to 
such interest under any provision of the 
law. 65 I.A. G6=I.L.R. (1938) 2 Cal. 72 
1—42 C.W.N. 985=1938 P.C. 67= (1938) 1 
\fT,.T . 640 (P.C.). Sec. 73 is merely deela- 
ratory of the common law as to damages. 
Interest cannot be allowed at common law 
bv way of damages for wrongful detention 
of dplit . 65 I.A. 66=I.L.B. (19S8) * CM. 
72=1938 AX.J. 169=1938 P.C. 67=(1938) 
1 M.L.J. 640 (P.O.). The rule of law i* 
that, iu the absence of special rircumstanc^, 
interest cannot be allowed on damages *2^ 
breach of contract for sale of goods. *o r* 
L.B. 531. Interest cannot he recovered as 
damages under sec. 73 where H is not 
able under the Interest Act. 
he recovered under the Interest Act <m 

debts of sums certain payable at a certain 
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time no interest can he allowed on compensa- 
tiou decreed for nse and occupation of land 
because H cannot be said that it relates to 

xv m ?»rn n;il mL c a cortain time. 1942 A.L. 
^ ‘-ill** Thouorh where payment of monov 
m claimed on a contract interest cannot b‘o 
allowed except under the provisions of the 
Act. ih n position is nlJTnrciit v!»* re 
int^rrsr is claimed as part ol* 1T* 0 damages 
for breach of ili 0 contract and it eoulo be 
allowed. 3945 OW.X. (H.C.) 275= 19 15 \ 
L.J . ^- r lW5 A.L.W. 322. Tmerost cam 
not be given merely because uioiiev due has 
been withheld but can be awarded by wav of 
damages under sec. 73. "Where damages can 
be claimed, interest can usuallv also be al- 
lowed under sec. 73 unles* i hr re' is raw f ,n». r 
measure of compensation. such as ilio' differ- 
ence between the purebred pri#e af th R time 
of the cnn;ract and ihe purchase price at 
the time of jlie breach. 30 X.L.B. 233=148 

I. O. 822=3034 X. 7S. S c r a?*o 1040 O.W. 
X. 581=1040 Oudh 308; 3039 P.W.X. 7G0. 

12 P. 21(1. Interest should not be al- 
lowed on unliquidated damages. 11 L.I..J. 
537=120 I.O. 482=31 Punj.L.B. 294=1930 
Xi. 3i4; 26 S.L.R. 107, Where under an im- 
provement lease it was provided Hint the les- 
sor was to pay rent when the land was asses- 
ned by Government and {he lessor lateT on in- 
stituted a snif to recover the arrears of rent 
with interest, 7e:?J. that interest eould not be 
allowed under sec. 73, Til. fa), because there 
was no agreement or usage to supnort the 
claim. 31 LAV. 635=1930 1UV.X. 43SL 
Difference in prices represents the full amount 
of compensation to be given under see. 73, 
Correct Act, on account of loss sustained 
by fall of market prices and decree for in- 
terest on such amount should not be given. 
But plaintiff is entitled to interest on account 
of delay in payment of amount due to Mm 
as loss and it can be awarded as compensa- 
tion calculated on basis of interest. 3930 A. 
L.JT. 674=1939 A. 132. Sec also 27 A. L. 

J. 674=3929 A. 801; 32 P. 216. Increased 
injrrr^t on default—- If allowable. 144 I.C. 
215=1934 X. 224. Breach of contract — 
Vendee obliged to nay third person — Interest 
on ihnr amount — Bipht of vendee to recover. 


3933 A.L.J. 903=1933 A. 435. 

Bight to Damages. — Sec, 73 is general 
and can equally apply to contracts for sale 
rf zr.mnvnMe ptv,»*prry. Put the damage 
allegtd :o have been caused must have arisen 
“naturally in -he usual course of things from 
.such breach' ^ Damages recoverable for 
consequential expenses are limited by the 
test of what a prudent man might have rea- 
sonably done under the circumstances. 23 
!Mva.L.J. 395=49 Alys.H.G.R. 509. The 
rmu-dy in u suit for damages for breach of 
a contract need not be one of the terms of 
the contract, but becomes available under 
law in case of a breach of a contract with- 
out any express stipulation. 23 Pat.L.T. 11. 
Bight to sue for damages not transferable, 
25 A.LX 811=102 I C. 766=1927 A. 621. 
Party rendering performance impossible 
cannot get damages. 1925 X. 119 (2). 
Where a person contracts to indemnify an- 
ther in respect of any liability which the 


Jailor may have undertaken on his behalf, 
such Other person may compel the contract- 
in;: party before nclunl damage is done to 
place him in a position to meet the liability 
die* vr.v h-r^afier be cast upon him. 1931 
A.I.-r. 6*7=1931 A. 754. Damages in 
T • rl way m ist bo awarded to purchaser, if 
■ruhr f- ite io make good title 1o property 
bv him. 85 I.C. 421=1925 L. 262. 
vVm if) S.L.R. 337=1927 S. 120. 


ru*'*r f .c* — Whether can be awarded by way 
nf •’’: , u , s , ro s. 12 P. 23 0. Delay in delivery 
— A-. • ■ . — Lighj t o fix the date for per- 

** by no'.ie^ and claim damages. 9 

s.L.-T. 249. For a case of qvantum 
.irfl', s r 50 O.L.fT. 285. Compensation 
can only bo claimed under sec. 73 of the Con- 
tract Act when loss or damage has been 
nrwrrl. and if is doubtful whether it could 
l*n hold that the mere passing of a decree in 
favour s.? n third party in respect of pro- 
?*i r v - old actually causes any loss or damage 
-r. the purchaser before the decree is execu- 
ud. 1936 O.W.X. 143=1936 O. 141. The 
deHriuo of frustration of contract only ap- 
7 »ll«s if the disturbing cause goes to the ex- 
i l. ’-if of substantially preventing the perfor- 
mance of the whole contract: Interference 
Loving a considerable part capable of per- 
foimanco will not be an excuse- Impossibi- 
lity arising from the promisor ’s own act or 
default is not in any case an excuse for non- 
performance of his contract- 19 Pat. 1=3 
1940 Pat. 204. The doctrine of 4 c frustration 
of venture* * is based not upon the existence 
of any actual impossibility in fact but upon 
*.hp existence, in the circumstances of the case, 
of an implied condition. In order to justify 
flueh an inference, the implied condition must 
be absolutely necessary to give effect to the 
transaction which the parties must have in- 
tended. I.L.R. (1941) 2 Cal. 78=45 C.W. 
X. 660=f73 C.L.J. 294. S e e also 19 Pat. 
a=1240 Pat. 204. 


Duty to minimise damages. — Every per- 
son who^lhts a right to damages for breach 
of contract must take all reasonable steps 
io mitigate the loss arising from such breach. 
Where a tenant who promised to pay Gov- 
rrmut-n* rovrnup and eess has failed to pay 
if, but the landlord who has notice of the 
Sit. ended snlrt fates no steps to avoid the sale 
by r-nying necessary dues and the property 
:a nbimafely sold, the landlord in a suit by 
him for damages for breach of contract can- 
not claim as damages any loss which he 
eould have mitigated bv taking necessary 
steps. ISO I.C. 852=1940 Pat. 88. See 
aJ,io 49 IMys.H.C.R. 509. If a contract- 
tug party * has suffered damages through 
breach of contract by the other contracting 
; firry, it is his duty to minimise that damage 
and if he fails to do so when it was in his 
power lie cannot recover in respect of the 
damage which he could have avoided. 1933 
A.L.J. 670=1933 A. 511. The duty on the 
part of the plaintiff to minimise damages 
arises only after breach has occurred. 83 I. 
C. 260=1924 C. 427. See also (1938) 1 M. 
L.J, 857; 1940 Pat. 88; 49 B. 25=86 I.C. 
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621. Sec. 73 lays down the general principle 
of law where there is no provision in the 
deed of contract regarding re*sale. The re- 
sole in such circumstances must take place 
within a reasonable time. The 3 iur chasers can, 
regarding the time of the re-sale to the sellers, 
however, agree to give uncontrolled discretion 
and iliey can also agree that- they will not 
raise any objection regarding a re-sale taking 
place after an unrmsouaHo lapse of time. 
Secli a clause thon*:h harsh is not unconscion- 
able or illegal in mercantile contracts. There 
can be no question iu 0 mercantile contract of 
one party being able to dominate the will of 
the other party or to overreach 5|. In such 
circumstances the Dnnrl cannot relieve the 
purchaser on equilnhlc grounds of the effect 
of a harsh or onerous term to which he has 
agreed by means of a solemn written contract. 
A.: .2. 1945 Lull. :J6. 

Measure op Damages.' — The theory of 
damages is (hat they are a compensation and 
satisfaction for the ’21 jury sustained, that is, 
;kv ii r* sum of money ;o he given for repara- 
tion of the damages suffered should, as 
in airly as possible, b« the sum which will put 
the injured parly in the same position as he 
would have been if he had not sustained the. 
wrong for which he is getting damages. 196 
I.C. 529=14 B.S. 70=1941 Sind 146. See 
also 19 Pat. 1=1940 Pat. 204. Measure of 
damages to which a uramis?? is cu rilled in 
a case of a breach of contract is the differ- 
ence between the contract rate and the market 
rate on the date of breach of contract'. 43 C. 
493=43 I.A. 6; 36 C. 617; 41 M. 409; 22 
M.L..T. 413. See also 38 0. 458; 5 Bur.L. 
X 198; 102 1.0. 628; 97 1.0. 871; 1926 M. 
3021=57 M.L.X 243; 116 I.C. 651; 1930 
M.W.X. 195=1930 M. 748 and 1933 X. 263 
<h-.r. m-ablp nroperiy) : I.L.R. (1941) Kar. 
4P5; 1940 Bang. 146; 63 M.L.X 270=11 P. 
600 (P.O.) ; (1944) 1 M.L.J. 391=1944 M. 
■W.X. 275. In the case of breach of contract 
of side of goods, the damages must be based 
on the difference between the market price and 
the coniract price, if there was an available 
markc* for the goods at the date of breach. 
1936 A.L.J. 704=1936 A. 514. Sec also 1937 
Xag. 345; 1938 Rang. 359; 1939 Pang. 139 
=1!:>39 Rang .L.R. 622; 1940 Bang. 140. 
Where on the buyer committing breach of con- 
true by failing to take delivery of the goods 
within the time agreed upon, the seller sells 
the goods, the measure of damages is the price 
of the goods on the date of the breach *»nd 
not on +hp date of the sale- 44 C.W.X. 792; 
I.L.B. (193S) 2 Cab 88. As to estimate of 
market value where no market rate is proved, 
see 9 Mye.L.X 249. In the case of goods 
specially made to order, a distinction has to 
be drawn between goods which are marketa- 
ble and which are not marketable and in the 
la; ior r-r>sp the price of the goods is the mea- 
sure of damages. 1931 L. 742. Begarding 
measure of damages in cases of re-sale, see 
1927 M.W.N. 549. Sec also 100 I.C. 422= 
1927 L. 252 . Begarding measure of damages 
in case of anticipatory breach, see 1933 B. 
25. Breach of contract — Measure of dama- 
ges — Costs incurred in defending suit by 


party committing breach — No right to re- 
cover. 1940 Rang. 346. Time spent in sur- 
vey of the goods does not postpone date of 
broach. 45 B. 129. Value created for 
special purpose is irrelevant. 26 B. 235 
(230). Duo date is dale when goods ought 
to bo deliver*. [ according to contract- 7 Lull. 
Ij.X 300=1025 L. 513. In n contract which, 
fixes the date for performance the due date 
w a i u rule tt «»■, r*,.»’»ablp. ( Jhhl .) Damages, 

measure of — Time, if essence of contract. 
See 49 B. 1=1924 B. 473. Consignment of 
200 bundles forwarded by railway — Xine 
bundles hi bum;; — Damages, extent of. 1933 
A . < i . -7 . 3 3 IV 1=1 933 A. 593. Measure of 
damages — Failure of commission agent to 
obey instructions. 1933 Sind 247. Lease 
if rice mill — Failiuv io give possession— 
Measure of damages — Applicable to cases of 
* cm ; met iiff oi-iing ’immovable property. See 
4 Bur.L.J. 93=3925 R. 2GI. In cases of 
loss arising from dispossession, see 1927 X. 
75=94 I.C. 999. See also 1940 X.L.X 486 
(Building contracts’) . Sale — Part of con- 
sideration retained with vendee for payment 
to a mortgagee — Failure to pay — Decree and 
sale on the mortgage — Personal decree, under 
O. 34, r. 6 for balance — Vendor's right to 
recover from vendee ihe amount of decree. 
1939 A.WR. (H.C.) 161=1939 All. 289. 

Earnest Monet and Deposit — Forfei- 
ture of. — In ilie absence of stipulation ven- 
dor must prove special damage when claim- 
ing forfeiture of earnest money when con- 
tract is broken bv vendee. 1925 X. 109=20 
X.L.R, 192. See also (1944) 2 M.L.J. 74. 
Where there is a stipulation that earnest- 
money shall be forfeited and there is a breach 
of com met by the party who claims the re- 
turn of the earnest money his claim is not 
entertainable because the opposite party has 
the right under the contract between the par- 
ties to retain it in case of breach by the per- 
son claiming it. 1944 A.L.X 427=1944 O. 

A. (H.C.) 226=1944 A.W.R. (H.C.) 266= 
1945 All. 70. The use of the word e deposit' 
in coniract implies an agreement that the sum 
deposited may he forfeited in case of breach 
by the depositor. 1937 Lah. 847. In. the 
case of mercantile contracts, even in respect of 
sale of goods, it has been customary in India 
to receive sums of money by way of deposit 
or earnest and such sums can be forfeited by 
the vendor when default is committed by the 
vendee in the performance of his part of the 
contract. The fact that the vendor was equ- 
ally at fault in performing his part of the 
contract makes no difference. 1941 Mad. 
108=52 L.W. 251=1940 M.W.N. 768. See 
also 1937 Bong. 357; 1938 Lah. 62. An ad- 
vance or a deposit paid by a purchaser must 
be regarded as security for the fulfilment of 
the contract of sale, more especially when the 
deposit is insisted upon by the vendor as a 
term of the contract. Though them i* noth- 
ing specific said about forfeiture* the mere 
fact that a deposit is demanded carries with 
it the implication that it should be forfeited 
if the contract is broken, unless the vendee 
proves an agreement to the contrary. Where 
a sale-deed recites that the consideration for 
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74- 1 [When a contract has been broken, if a sum is named in the contract 
as the amount to be paid in case of such breach, or if 
the contract contains any other stipulation by way of 
penalty, the party complaining of the breach is entitled, 
whether or not actual damage or loss is proved to have 
been caused thereby, to receive from the party who has broken the contract reasonable 
compensation not exceeding the amount so named or, as the case may be, the 
penalty stipulated for. 


Compensation for breach of 
contract where penalty stipu- 
lated for. 


LEG. REF. 
l These paragraphs were substituted for 
the first paragraph of see. 74 by sec. 4, Act 
VI of 1899. 


the sale should he paid before the registering 
officer, the implication is that the same must 
bo paid within four months which is the 
period limited for registration of the docu- 
ment . Where the vendee after paying a de- 
posit and taking delivery of the sale-deed from 
the vendor returns it to the vendor being un- 
able to find tbe purchase money and allows 
the period of four months’ time for registra- 
tion to pass without making any further pay- 
ment, lie is not entitled to claim back the de- 
posit paid by him and plead that the vendor 
has treated the contract as at an end. The 
vendor is not bound to sue for damages 
against a vendee who has no money to pay 
the vendor. 1937 M.'W.N. 1288=1938 Mad. 
246. Where money is agreed to be paid by 
instalments and it is provided that in case of 
default in the payment of any instalment, the 
amounts paid fill then would be forfeited, the 
provision is in the nature of a penalty and in 
case of default only a reasonable sum can be 
claimed as damages . 15 Luck. 550=1940 
O.W.N. 395=1940 Oudh 257. Breach of 
contract — Amount not deposited as earnest 
money and not appropriated by payee to loss 
due to breach — Amount is not liable to for- 
feiture on breach. See 90 I.C. 573=1925 
Sind 254. See also 103 I.C. 158=1927 N. 
i 281; 100 I.C. 860=1927 B. 195. When the 
breach is not by vendee he can claim back his 
earnest money. 51 B. 247=101 I.C. 229=29 
Bom.L.R. 19=1927 B. 195. 

Sec. 73, Expl. — Scope or. — The explana- 
tion to sec. 73 of the Contract Act seems to 
cast a burden upon the person complaining of 
the breach of contract to show that he did 
not possess the menus of remedying the incon- 
venience caused by the non-performance of the 
contract. 1942 O.W.N. 664=A.I.R. 1943 
Oudh 17=18 Luck. 327. Sec also 49 Mvs. 
H.C. Rep. 509. 

Illustrations : Scope op. — T he illustra- 
tions to sec, 73 are not more than general 
rules . 196 I.C. 529=1941 Sind 146, The 
words ‘which naturally arose in the usual 
course of tilings from such breach’ in sec. 73 
do not mean that general rules such as those 
given in the illustrations to the section must 
be followed irrespective of the facts, but only 
impose a limitation upon the damages which 
cask be allowed that the damages must not be 
remote. 196 I.C. 529=1941 Sind 146. 

Miscellaneous. — Clause empowering ven- 
dor on vendee's default to pay on due date 


to ro*sell at any time and on such terms and 
conditions as vendor might decide is valid 
provided vendor acts within its limits. 49 
B. 25=86 I.C. 521. As to what amounts to 
repudiation of a contract, see 1931 R. 126. 
Right of buyer to extend time without con- 
sent of seller and claim damages, see 1927 
Sind 49=19 S.L.R. 4. An agreement bet- 
ween the Government and a person was en- 
tered into by which the latter was to be res- 
ponsible for the loss of public money which 
was caused otherwise than by act of God or 
the King’s enemies. While the agent of such 
person was going to the Bank to deposit pub- 
lic money, he was attacked, stabbed and rob- 
bed of the money. Held, that he was liable 
to make good the loss as the loss whieh had 
been suffered was neither by an act of God 
nor the King’s enemies. 200 I.C. 429=A.I. 

R. 1942 P e sh. 33. 

Penalty. — The stipulation in a post-decre- 
tal agreement to pay the amount of the de- 
cree in instalments and that if one instal- 
ment is not paid the whole amount shall be 
paid forthwith is not a penal provision . 25 S. 
L.R. 279=131 I.C. 710. Relief against 
penalty can be granted even in compromise 
decrees. 1925 M. 264 (1)=80 I.C. 925. 

Secs. 73, 51 and 54.— Sale of property — 
Vendee retaining part of consideration to nay 
off previous mortgage — Vendor undertaking 
to compensate vendee for defeet of title — 
Vendee not discharging mortgage — Vendor’s 
property sold in execution of mortgage de- 
cree — Vendee dispossessed of small portion of 
property owing to defect in vendor’s title — 
Vendor’s right to damages for breach of con- 
tact. See 222 I.C. 315. 

Sec. 74: Scope. — The section as it origi- 
nally stood was intended to do away with 
the distinction between penalty and liqui- 
dated damages. 9 C. 689 (692) ; 3 M. 224; 
11 C. 545; 5 A. 238; 27 C. 421; 3 C.W.H. 
43 (45); 17 B. 106 (111). S. 74 boldly 
cuts the most troublesome knot in the com- 
mon law doctrine of damages. Whether 
actual damage or loss is proved or not, ihe- 
Court is entitled to award reasonable 
damages not exceeding the stipulated 
amount. 189 I.C. 785=1940 Sind 1. The 
right of a party complaining of a breach of 
contract to reasonable compensation under 
S. 74 is not dependent on proof of actual 
loss or damage. Even when no actual' 
damage or loss is proved to have been caused 
by the breach the party is entitled to com- 
pensation. 1937 A.L.J. 1385= (1938) A. 
W.R. (H.C.) SI; 1943 Mad. 598=(1943) 

1 M. L. J. 297. Agreed liquidated 
damages, if to be enforced, must be the- 
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1 Explanation . — A stipulation for increased interest from the date of default 
may be a stipulation by way of penalty.] 

Exception . — When any person enters into any bail-bond, recognizance or 
other instrument of the same nature, or under the provisions of any law, or under 
the orders of the 2 [Central Government] or of any [Provincial Government ,] 3 
gives any bond for the performance of any public duty or act in which the public 
are interested, he shall be liable, upon breach of the condition of any such instru~ 
ment, to pay the whole sum mentioned therein. 

Explanation . — A person who enters into a contract with Government does not 
necessarily thereby undertake any public duty, or promise to do an act in which, 
the public are interested. 

Illustration -v. 

(a) A contracts with B to pay B Rs. 1,000 if he fails to pay B Rs. 500 on a given day. A 
fails to pay B Rs. 500 on that day. B is entitled to recover from A such compensation, not exceeding 
Rs, 1. 000 as the Court considers rear on able. 

( h) A contracts with B that, if .4 practises as a surgeon within Calcutta, he will pay B Rs. 5,oro. 
A practises as a surgeon in Calcutta. B is entitled to such compensation, not exceeding Rs. 5 , 00 a 
as the Court considers reasonable. 

(c) A gives a recognizance binding him in a penalty of Rs, 500 to anpear in Court on a 
certain day. He forfeits his recognizance. He is liable to pay the whole penalty. 

A \ ! d) A gives B a bond for the repayment of Rs. 1000 with interest at 12 per cent, at the 
end of six months, with a stipulation that in case of default, interest shall be payable at the rate of 
75 per cent, from the date of default. This is a stipulation by way of penalty, and B is only entitled 
to recover from A such compensation as the Court considers reasonable.] 

4 [ [e) A* who owes money to B , a money-lender, undertakes to repay him by delivering 
to him 10 maunds of grain on a certain date, and stipulates that, in the event of his not delivering 
the stipulated amount by the stipulated date, he shall be liable to deliver ao maunds. This is a 
Stipulat’on by way of penalty, and B is only entitled to reasonable compensation in case of breach.]^ 

4 i f S) -4 undertakes to repay B a loan of Rs. 1 ,000 by five equal monthly ins falments^ with 
a stipulation that in default of payment of anv instalment, the whole shall become due. This sti- 
pulate n is not by way of penalty, and the contract may be enforced according to its terms.] 

4 [ \g\ .1 borrows Rs. too from B and gives him a bond for Rs. 200 payable by five yearly 

instalment', of Rs. 40 . with a stipulation that, in default of payment of any instalment, the whole shall 
become due. This is a stipulation by way of penally.] 


LEG. BJhiJb* . 

1 Those paragraphs were substituted for 
the firsi paragraph of S. 74 by 8 , 4, Act 
VI of JS99. 

2 These words were substituted for the 
words ‘‘Government of India” by A.O., 
1937. 

3 These words were substituted for the 
words * 1 Local Government” by lb id. 

4 Illustrations (r7) and (f] were inserted 
by S. 4 ( 2 ), Act VI of 1899. 


result of a * genuine pre-estimate of damages \ 
They do not include a sum fixed in terrorem 
covering breaches of contract of many vary- 
ing degrees of importance, the possible 
damages from which bear no relation to the 
fixed sum, and which obviously have at no 
time been estimated bv the contracting par- 
ties. 1941 0 . A. 618=1941 P.C. 101 (P.C.). 
8 , 74 applies to cases in which there is a 
breaeh of contract and is inapplicable to a 
case of breach of warranty. 1930 L. 843. 
Section does, not apply to covenants in a 
lease of whieli the breach involves forfei- 
ture. 42 M. 654. Au agreement that the 
pledge should become irredeemable if not 
redeemed after a certain period, although it 
may be an unfair agreement, would not in 
itself constitute an agreement by way of 
penalty unless the value of the thing pledged 
is so very much larger than the amount of 
C.C.M. — 226 


the loan that it would become obvious that 
the clause is really inserted as a means of 
bringing pressure upon the pledgor to repay 
the loan within the contracted time. 193$ 
Rang. 413. As to the commencement 
of the operation of the amended section 
25 M. 343; 26 M. 445; 25 A. 16fr 
(Conflict of rulings). S. 74 is as much ap- 
plicable to contracts in consent decrees as to 
contracts in decrees passed by the Court 
after hearing the parties. The executing 
Court can go into the question whether the 
term or condition in a consent decree is 
penal or not and can grant relief. Such 
relief, being an equitable relief, will not be 
granted by a Court when there is laches or 
delay on the part of the party seeking its 
assistance. 222 I.C. 628. S. 74 applies also 
to a consent decree just as it applies to any 
other contract. There is nothing in the 
section to limit its application to any parta- 
eular form of contract, and a consent de- 
cree does not become less a contract ‘between 
the parties because it is impressed with the 
seal of the Court- A decree embodying a 
compromise does not make the compromise 
anv the less the contract of the parties. I. 
L . B . (19435 &ar. 245=A.I.R. 1943 Sind 
247. A consent decree is more or less a sort 
of contract incorporated in the form of a 
decree and the Courts have power under S. 
74, to relieve the judgment-debtor of the 
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effort of a penal clause in the decree if it 
is i*un*sitlornrl equitable to do so. Then the 
ot* ecnieesnion doe« not arise. S. 74, 
allots the Court to pouic to the help of the 
person against whom a penal clause opera- 
tes on the happening «»f a particular event. 
206 I.C. fl25=A.T.lt. 1943 3Ysh. 33. The 
-doctrine of penalties is not applicable to sti- 
puln'ions ri»oiu'Hp»l in a decree. 192o P. 
H.C.O. 333. The see lion docs apply to a 
compromise decree and if 5s open to a Court 
executing such decree to go behind it so os to 
interfere v.iih a stipulation by \v'»v of peualty 
on?i!;ihii-d in iijp csw ironiise- 1933 A.L.J. 
132=1933 A. 232 (F.B.); 1925 M. 264. 
The ic>st to decide whether a default clause 
in a com promise decree is a penalty is to see 
whether it is a liability imposed on the 
defendant to iiay the decree-holder some- 
thing more than he would be entitled to 
under the decree. 44 L.W. 832=1937 M. 
234. Srr a^n 1937 Nag. 413; 1941 O.A. 
865=1941 O.W.X. 1138. Payment of larger 
amount in default of conditions provided in a 
compromise decree depends on determination 
of the quest ionwhether the larger amount was 
actually due or whether nn amount not actual- 
ly due is sought to he recovered. 103 I.C. 
805=1927 L. 639 ; 1927 M. 965=53 M. 
Tj..T. 562; B occupied some premises owned 
by II/ - at the rate of Rs. 55 per mensem 
under a lease terminable by a month’s 
notice. Subsequently B obtained soma 
additional premise* ot an additional rent of 
Rs. 25 per mensem. There was a rise in 
rentals in iho neighbourhood in which the 
premises sfood. On 24th August, 1931, K 
sent a notice to B giving him the alternative 
of quitting the premises by 27th September, 
1931, or, if lie failed to give up possession, 
of continuin'? Ids occupation at a rental of 
Es. 125 per mensem for both premises, “as 
rents had risen voyv high,” B sent a reply 
on 20 ih October, 3931, to the effect that he 
wuitld leave the premises on 1st November, 
1931, hut In made no reference to the pro- 
posal to increase the rent. B actually 
vara ied the place on 25tli December, 1931. 
B sued in January, 1932, for arrears of rent 
for three months at Rs. 125. Held, that 
S. 71, Contract Act, was not applicable ns 
B di.l not break a contract, and his liability 
IheTt-fore was not one for damages for 
breach of eontraet. As B refused to vacate 
ami remained in possession he must be held 
to h ire ffvee ? h.v implication to hold over 
and to have accepted the proposal to pay 
rent at the enhanced Tate proposed by the 
landlord in bis notice and therefore If could 
elahu *h,-> r,fnt at E?. 125. 1934 A.L.J. 421 
=1934 A. 315. Whore the promise of mar- 
riatrr is hr*^:cn. a suit is maintainable for the 
return c£ the bridal gifts made to the woman 
and her parents. But the provisions of the 
Bhai'iiJatlu us as to payment of double value 
by way of compensation are archaic and 
obsolete and should not be enforced. Even 


if in such a case the parent had promised to 
roi urn double the value, the Court should 
a inly S . 74 of the Contract Act and grant 
reasonable compensation and not the penalty 
!• rviltdnd for. 11 R. 143=146 I.C. 724= 
1933 R. 398 (1). When a party to a con- 
tract commits an anticipatory breach, the 
injured party has an option of rescinding it 
ot* of electing io treat it as continuing and 
(lire si ing ou ihe due date for such damages 
us then accrue. An election once made 
cannot be avoided. Damages for the breach 
are to be assessed not from the date of 
broach but from the date on which the other 
side elects to rescind. There can be no 
claim io** damages with respect to a contract 
which is still in being, and it is clear the 
coni r act cannot be determined by one side 
alone except, by performance. TTnless and 
until the other side chooses to rescind, the 
contract remains alive for all purposes. It 
is difiicult to see why the wrongdoer should 
be entitled to take advantage of his own 
wrong . 171 I.C. 553=1937 Na,g. 289. 

Penalty. — Where a condition in a contract 
carries with it an element of punishment, it 
is in the nature of a penalty. 144 I.C. 756 
=10 O.W.N. 759=1933 O. 291. See also 
I.L.R. (1937) 1 C. 300=41 O.W.N. 751= 
1937 Cal. 654. When a contract contains a 
term which, not being an integral part of the 
contract, is introduced only for the purpose 
of securing the performance of the contract, 
that term is penal and equity interferes to 
relieve a party to the contract against it. 
A penalty is a term which is extraneous and 
collateral to the actual contract. The reser- 
vation of a right to have full payment of 
money actually due on an existing contract, 
should there he a failure to pay a smaller 
sum on a day certain, cannot he treated as 
a penalty. 1937 Nag. 413. Where the 
parties themselves contemplate at the time of 
the transaction that there might be delays 
in payment, and provide for the payment of 
compound interest from the date of default 
at the same rate at which simple interest 
was payable before, it is not a penalty. The 
word * ‘penalty” is used inS. 74 in the sense 
of a secondary stipulation which provides 
-or tpf* payment of an additional burden on 
default. 1934 31 (2)=148 I.C. 467 

(F.B.l. A penalty under the section will 
only follow a breach of a contract or an 
obligation. Where there is no obligation at 
ou there is no question of penalty. 1925 P. 
122=7 P.L.T. 299. Where the contract is 
for the payment of a larger sum with a 
concession enabling a smaller sum to be 
paid in a particular way in full satisfaction, 
the law relating to penalties and S. 74 of 
the Contract Act have no application, and 
terms must be carried out according to in- 
tention of the parties. 58 B. 610=152 I.C. 
575=36 Bom.Ii.B. 798=1934 B. 370. See 
also I.L.R. (1941) Ear. 389; I.L.R. 
(1943) Ear. 245=1943 Sind 247; 
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1943 Pesh. S3. It cannot be said 
the terms of a chit-fund contract cannot be 
Penal. 102 I.O. 14. See also 1927 M. 
W.N. 527. The provision in a Kuri (Chit- 
fund) to the effect that the "winner of the 
prize should pay his future instalments 
regularly and on default in the payment of 
any one instalment, the stake-holder "was to 
be entitled to recover all the remaining in- 
stalments in one lump sum is not penal in 
its nature and is enforceable. 1933 M. 252 
=65 M.L.J. 20; 38 L.W. 344=3033 M. 725. 
See also 65 M.L.J. 302=346 I.O- 1026. 
Penally- — Liquidated damages — Difficult} of 
nscerj aiuing amount of damages See 6 
L.L.J. 554=84 I.C. 865=1925 L. 284. Re- 
garding return of earnest, money in ease of 
breach, see 101 I.C. 841 (2) =1927 Sind 205; 
100 I.C. 860=1927 N. 168; 101 I.C. 686; 
102 I.C. 766. It is foref cited when the 
transact ion falls through by reason of the 
fault of the vendee- 94 I.C. 782=1926 P. 
C. 1=50 M.L.J. 629 (P.C.); 3938 Lah. 
62. See also 39 Bom.L.R. 835; 15 Mys. 
L.J. 339 ; 1937 Bang. 357. Regarding re- 
covery of entire amount due under instal- 
ment bond in cases of failure to pay instal- 
ments. see 1927 M.W.N. 527; 157 I.C. 
200—3935 L. 873; 49 L.W. 534=1939 Mad. 
-iS1 = n9391 3 M.L.J. 491; 103 I.C. 148= 
1927 N. 284; 26 L.W. 351=104 I.C. 827. 
The amount which was found due under a 
decree was Rs. 5,600. This included a sum 
of Rs. 850 compound and penal interest 
provided for in the original document as 
penalty. The decree provided that if the 
amount less the penalty was paid in certain 
instalments the debtor would be allowed a 
.debate of tins amount of penalty imposed 
in the original document between the par- 
ties. Tn default of the payment of instal- 
ments the defendant would be liable to pay 
the whole sum of Rs. 5,600. Held, that 
theTe "was clearly a penal clause. Held, fur- 
ther ; that the executing Court as a Court 
of equity had the power to relieve against 
the penalfv, even if the decree was one on 
award . 177 I.C. 925=1938 Sind 185 A 
sjipnla'ion in a maintcuanee deed for pos- 
session of land in case of default of pay- 
ment would amount to penalty. 2*7 N.li. 
R. 24=1931 N. 60. Rules of a benefit fund 
provblinq for loans at a low rate of interest 
to shareholders — The whole loan becoming 
re-payable at an enhanced rate of interest 
on the death of a shareholder and the fai- 
lure of his legal representative to. apply to 
continue as shareholder — The provision does 
not amount to a penalty. 95 I.C. 610=: 
1926 M. 785=50 M.L.J. 595. Under a 
comr»r cruise decree plaintiff agreed to accept 
a smaller sum than what he claimed and it 
was to be paid in two instalments on dates 
fixed. If default were made in payment 
on the due date, the full amount claimed in 
the plaint was payable. Held, the provision 
was not penal. 91 I.C. 790 (2) =24 A.L. 


J. 210=1926 A. 278. See also 1935 R. 341; 
332 I.C. 580=1931 L. 696. Even in the 
case of consent decrees, the Court can re- 
lic. c a parly from provisions which are of 
a pen ill character- But the provisions in a 
compromise of a mortgage suit, allowing the 
decree-holders the right to sell the mort- 
gaged property in case of default in pay- 
t -' out m: any instalment is not a provision of 
such character. 9 Lnck. 387=347 I.C. 559 
=148 I.O. 251=3934 O. 44; 1935 R. 341. 
•Sv r:w 44 L.W. 838=1937 Mad. 234; 1938 
8‘hid 3.85; 1943 Sind 247=I.L.R. (1943) 

Kar. 215. The question whether a default 
has nr bn* not taken place is one of fact, *o 
3v decided on tile facts of each case. Simi- 
larly it depends on the facts, if time was 
of the op sailer of Ihp contract, if as a result 
of the d» ‘fault, the judgment-debtor has to 
unv n Innrer amount, but where the decree- 
holder is merely withdrawing a concession 
and the amount claimed by him does not 
exceed what was due to him, there is no 
equitable ground for treating the sum as a 
■""naliy end refusing to enforce its payment. 
332 I.C. 580=3931 L. 696: 1933 L. 523. 
Sec also 8 Mvs.L.J. 433; 1938 Sind 185. 
The undertaking by a inortfTa'Tor to pay a 
laTCror sum than the principal at, the time of 
redemption is enforceable. 3 O.W.N. 610 
=06 I.C. 538=1926 O 502. The fact that 
the parties have termed the amount paid as 
earnest, is not conclusive and it is necessary 
for the Court to consider whether or not 
the payment although so termed is in reality 
earnest money . Where Rs. 530 out, of Rs. 720 
fixed as price have been paid the stipu- 
lation that the sum of Rs. 530 should be 
forfeited on default is of the nature of the 
penalty and the vendor is entitled to only 
reasonable compensation . 143 I.C. 192= 

1933 X. 23. J j is a wcH-undoTR*ood prin- 
ciple of English law that where under a con- 
tract of sale of land a sum of money is paid 
as deposit the vendor is entitled to retain 
the same if the contract goes off by default 
of live purchaser, the basis of the rule being 
that ihe sum paid ns deposit is a guarantee 
for^the performance of the contract. This 
nrinciple also applies to India. 46 L.W. 
S39=19R7 Mad. 681. The provisions of S. 74 
of the Contract Act do not apply to a deposit 
of money made to secure or guarantee the 
performance of contract. Such a deposit can 
therefore be forfeited upon the failure^ of the 
depositor to perform the contract within time 
if the amount is not unreasonable although wo 
damage is proved. The fact that a party 
has not paid the security deposit required by 
the contract does not affect the question of 
his liability to forfeit the amount required 
to be deposited as he cannot be in a better 
position bv reason of his own default than if 
he had fulfilled his obligation. 46 C.W.N. 
522=A.I.R. 1942 Cal. 382. 

Interest Amototino to Pikax,ty. — Ques- 
tion as to stipulation being by way of penalty 
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ifl to l*e decided from circumstances of each 
M - M^47 M.L.J. flllS. 

«7.VC* lt»S I.C. 477; I.L.H. (1937) 1 C. fintt. 
If *m ngre«mom provides for a certain rate 
of Un, r. - h: in oiisr of single default and r.»i 
rulv,ii’*d ra.e if in t * *r» in the event of 
<*onsi t"i \ , tit the provision for * ti- 

liamad 1 11 1 ”vsj in the event of ooiiMeculivo 
defaults is a stipulation by way of j* unity 
in rif’.v of t !*•' rvolanntien to A. 74, 1934 

P* 16 S t , itlvt 56 L.W. tlill . Where the 
bond Htipidafes tliu* the loan will carry no 
inti rc for a pt riod lmt it? drfnul, of pay- 
ment during turn r r rh»d iiueresi is to be 
charged then (1 ) if the interest is to be 
charged from the date of the bond, whatever 
flip rate may be the stipulation is iu the na- 
ture of the penalty; (2 t if interest is to bo 
charged fiom the dale of default at the usual 
ordinary eon tram ran*, ihe stipulation is not 
in ihe inti ui r of penalty; (3) if the loan in- 
cludes tlie *um advanced and further com- 
pensation nr pnsi interesl due, the stipulation 
for paynuii* of interest at any rate from the 
da f r of default ia penal; (4) if the rate of 
interest is exorbitant the stipulation is penal. 
3H C.W.N. 1224. Where intrrpst on a 
mortgage is payable at 12 per cent, merely 
lipcntuip compound interest is parable on de- 
fault to nay interest regularly, Tide of inle- 
rest Oioulil no: be held to i>e excessive or 
exorbitant, unless it is proved that the rate 
is uip’oasouuhle or extortionate. 50 A. 
=1934 A.L.J. 371=1934 A. 152. See 
fii» T,.W. tffii . When :i mortgage deed pro- 
vides for interest on interest, it is port of 
the contract itself: and the mere fact that, 
under S. 74, Contract Act, the Court is 
given nowor to Twiner the rate does not 
make the reduced rate any the less a claim 
under the t ’outrun Act. Xo doubt, the 
word * ‘penult r ft is used inS. 74 when speak- 
ing of ‘‘enhanced interest, but it. is not in 
the sense of a claim th hors the contract . 
The security created by the document is 
, also avr.ihihh in respect if the enhanced 
rate of interest allowed by the Court. 1934 
M. 09“ —67 M.L.J. 653. Agreement for 
hire — Payment of amount stipulated for 
non-ref urn of hired animal whether amounts 
to penalty. 4(1 C.L.J. 362. As to when 
stipnlm’ons for imprest are penal, on the 
question of penalty, Law of Interest, 

M.L.J. Edn.l Where reasonable compen- 
sation for breach is provided, there is no 
p*na h'\ bu: win re if is in frrrnrrm it is a 
penal: v. 47 M.L.J. 833=1925 M. 177. See 
aim T';;; Mad. 304. A stimulation charg- 
ing enhanced inieresr from the date of the 
bond on failure of payment on the fixed 
dam ?»£.n; d and cannot be enforced. 89 

I.C. 896. ' -.■’*» T.C. 119; 83 1.6. 

773=1923 L. 452; 306 I.C. 38; 11 0. 635= 
1931 L. 120. Stipulation to pay compound 
interest on default is not penal. 47 M.L J. 
109=85 T.C. 391. Srr also 103 I.C. 496; 
101 T.C. 759=1927 A. 538 (1); I.L.R. 
(193S) Nag. 91=20 N.L.J. 285=1938 Nag. 
ltt; 1939 P.W.N. 319=1939 Pat. 743; 


’!‘4U Sind 68; 20 Paf.L.T. 343=1939 P.W. 
v . 256=1939 Pal . 360 ; 20 Pat.L.T . 743= 
1959 Pat. 457. Where compound interest 
ai 23 Per cent, is claimed a Court, of equity 
U .IiHiihVd in cutting it down to 6 per cent, 
simple iutorrst. 86 1.0. 176=1925 L. 450. 

>.. «#*» 145 r.C. 188=10 O.W.N. 193 = 

* 9, VI U. 10U : 1933 M.W.X. 597; 1937 A.M. 
L..T. 97 Kabul iya t — Provision for 6 1|4 per 
cent, imprest per mensem in case of even 
’»et v ilefaulis — Power of Court to relieve 
a grins; — R. T. Act, 8. 179 — If bars powers 
id jo reduce rate of interest. See 3939 

P.W.X. 220. Where there have been 
distinct laches on the part of the borrower 
and, owing to such laches and delay the 
amount has swelled to a great extent, there 
’■* no <?ood reason for reducing interest. 1931 
X. 01 . Rate of Re.. 1-8-3 per cent, per 
mensem compound interest was held as not 
penal. 7 L.L.J. 417=1925 L. 580. See 
also 1025 8. 164; 21 L.W. 54=85 I.C. 261; 

S7 T.C 129=1924 B. 264; 100 I.C. 269= 

27 P.L.B. 807=1927 L. 113; 92 I.C. 593 
(1 ,=!P26 C. 690. Provision in the mort- 
ir i "0 document for compound interest at a 
higher rare on default — Penal. See 85 I. 

C. 392=1925 M. 302; 28 N.L.B. 149. See 
fT f :o 36 P.L.R. 17S=1934 L. 321. Com- 
pmjnd interest is in itself perfectly legal, but 
compound interest at a rate exceeding the rate 
vt imprest on the principal moneys, being in 
rx ’ess of and outside the ordinary and usual 
.■simulation, may well be regarded as in the 
nature of a ppnaltv. |*34 C. 150 (P.C.l 
Rel. on.] 164 I.C. *27=44 L.W. 414=1936 
PC. 2S3 (P.C.). Sec also 18 N.L.J. 267; 
1935 M. 385=41 L.W. 376=69 M.L.J. 
283. In a suit for arrears of rent in terms-, 
of n kahuliyat, which provided for interest 
'*• 7“ yer cent. r»er annum, held, that in the 
rhfs^er, of anything to show that there was- 
undue influence, the rate of interest cannot 
be treated as penal or unconscionable, 
:*ierr o’ because it was high. 151 I.C. 155= 
38 C.W.X. 182=1934 C. 511. Compound 
interest is said to be penal only when the 
rate increases in default. 100 I.C. 679=* 
1927 A. 315; 104 I.C. 191=1927 N. 338; 

bW 7.<*. 817=26 L.W. 351; 50 M. 614=: 
1927 M. 620=103 I.C. 394=52 M.L.J. 
612. S r inula t ion to pay compound interest at 
1 1 12 per cent, per mensem on default to pay 
simple interest at 2 per cent,, per mensem 
was held a penalty and Tate was reduced to 

1 rcr cent., compound interest. 1925 A. 78. 
An agreement to pay compound interest at 
25 nor cent, from the date of default, the- 
original rate being 25 per cent, simple, can 
be given offset to. The fact that the secur- 
ity is ample is no ground for refusing to- 
on force the contract. 1933 M.W.N. 408. 
Stipulation for interest at 144 per cent, per 
annum is by way of penalty. 1934 P. 16. 
Where the evidence is that from 8 annas to 

2 per cent, is the usual rate the Court cannot 
hold that 2 per cent, compoundable every six 
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Party rightfully rescinding 75 * ^ P e3 *scm who rightfully rescinds a contract 

contract entitled to compen- is entitled to compensation for any damage which he 
satIon ’ has sustained through the non-fulfilment of the contract. 


months is also a fair rate 1931 A.L.J*. 
29=1931 A. 203. Stipulation to pay inter- 
est. from the date of bond on failure to re- 
pay a loan by a certain date is penal. 1925 
O. 72. Stipulation to par enhanced interest, 
vl^n penal. 84 I.C. 677=1925 P. 64; 9 
Lah.L.J. 301. The question whether a 
stipulation for enhanced interest contained 
In a mortgaged -deed is or is not penal in any 
particular case must depend on the facts 
and circumstances of the ease. 9 O.W.N. 
1081=3933 0. 81. Stipulation to take no 
interest up to a certain date, 37* per 
cont. afterwards is penal, 2£ O.C. 51= 
83 I.C. 92=1925 0 . 231. Ifc is not right 
to hold that in every case where there is a 
stipulation for payment of interest on non- 
payment of rent within a certain date it 
must he taken to he peBal. 41 C.L.J. 453 
=1925 C. 722. Agreement among pattadars 
for payment of quota, of list due by each 
under irrigation scheme — Clause providing for 
payment of double the amount in default of 
payment within time is penal — But reasona- 
ble compensation is recoverable 1943 Mad. 598 
i=56 L.W. 302= (194$) 1 M.UJ. 297. Pro- 
vision for damages at 35 pel cent* in case 
t-f default and in addition to r«nt with inte- 
rest was not a penalty and even if it were 
so the Com! should give effect to the terms 
of the agreement. 132 I.C. 912=53 C. 
L.J. 516=1931 C. 772 (1). Where there 
Is no undue influence or unconscionable bar- 
gain, high rate of interest is not penal. 30 
C.W.N. 83=1925 C. 1193. When interest 
in a pro-note was fixed at 12 per cent, but 
a less rate was provided in case of monthly 
payment, the higher rate is no penalty. 105 
I.C. 592=5 R. 573. 21 percent, rate on 

mortgage security held not excessive. 55 I. A. 
107=192 8 P.C. 80=50 32 (P.C.) . 

If the Court thinks the stipulated rate of 
interest to be penal, tbe Court should award 
some compensation for default at a reasona- 
ble rate- The Court ought to give reasons 
for refusing to award compensation on de- 
fault of payment on the proper date. 33' L. 
W. 540=1931 M. 137; 158 I.C. 358=37 P. 
Ii.R. 156=1935 L. 456; 42 L.W. 802=1935 
M. 1072=69 M.L.J. 841. 

Damage. — Assessment op. — In the case 
of a breach of warranty as to the petrol con- 
sumption of a motorcar, the mode of assess- 
ing damage at the extra running costs ^ on 
the supposed life of the care as 200,000 miles 
is quite unreasonable (damages were reduced 
from Rs. 3,000 *to Es . 2,000). 1934 AH. 

392. Where the contract is made at O for 
ready delivery ana the plaintiff produces no 
evidence to show what was the market rate 
on or about the date of the breach of con- 
tract at O, the plaintiff has failed to show 
that he .^as entitled to any damages. 149 
T.O. 1119=1934 L. 59. Where defendant 


agreed that it plaintiff was required to pay 
certain money with 6 per cent, interest 
which defendant wa* being to pay, defendant 
would pay it along with damages for any 
contingency. JTcld, that plaintiff could not 
recover interest at 24 per cent, simply be- 
cause he had to borrow at 24 per cent."l9S4 
A.L.J. 682=1934 A. 525. See also 1937 
Nag. 205. Contract — Breach — Remedy — Suit 
for damages — Express term in contract provid- 
ing for damages on breach is not essential. 
23 Pat.L.T. 11=3942 Pat. 269. 

Damages — Bidden of Proof. — Under S„ 
74, Contract Act, where liquidated damages 
are entered in a contract itself as payable in 
the event of breach, then damages payable 
when a breach occurs are to be assessed in 
the ordinary way subject to that fixed amount 
as a maximum; and it is for the plaintiff to 
prove the exact amount of damages which he 
suffered and that amount only could be award- 
ed. The gain derived by defendant by breach 
should be taken to be loss suffered by plain- 
tiff. 1935 Pesh, 57=156 I.C. 146. See dUo 
149 I.C. 1119=1934 L. 59. Under S. 74, 
the plaintiff must prove his damage in a gene- 
ral sense. The contract made by the parties 
estimating their damages is in itself evidence 
and if there is no other evidence of damage, 
this evidence alone will be considered suffici- 
ent- The sum named, however, is not con- 
clusive evidence; and if there is other evi- 
dence or circumstances showing that it was 
excessive or unreasonable, the Court will not 
consider itself bound by it. The plaintiff 
will have to prove his damages irrespective of 
the figure. (1929 P.C. 179 and 11 C. 545, 
Cons-), 60 C. 1379=1934 C. 285. Se e <Oso 
56 L.W. 302=1943 Mad. 589=<1943) 1 M. 
L.J. 297- 

Contract with Government — Forest 
contract — Breach — Rescissions — Penalty — 
Damages, right to— Forest Act, S. 84r- 
Effect of. See 49 B. 194=27 Bom.L.35. 
66 . 

Hindu Law — Partition. — Annuity grant- 
ed to one of the members in lieu of share — 
Provision for resumption of share in default 
of payment of annuity— Penalty, relief 
against. 1925 M. 84. 

Second Appeal.-— S . 7.4 empowers the 
Court to award reasonable compensation and 
what is reasonable must depend on the cir- 
cumstances of each case. It is a question 
of fact and not of law; and the decision of 
the Courts of fact with regard to the amount 
of i-omprnsation is not open to be challenged 
in second a pupal. 1934 P. 16. 

Exception. — Court not bound to exact the 
whole amount. 95 I.C. 614=1926 N. 435, 
See I- L.R. (1938) Nag. 61=1937 Nag. 
289. 

Sec. 75. — A marriage was arranged be* 
tween the plaintiff's son 1£, and A, the second 
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lUmlTalm . . 

A, a singer, contracts -with B, the manager of a theatre, to sing at his theatre lor two nights 
in every week during the next two months, and JJ engages to pav her 100 rupees ior each night’s 
performance. On the sixth night, A wilfully absents herself from the theatre, and B, in consequence 
rescinds the contract. B is entitled to claim compensation for the damage which lie has sustained 
through the non-fulfilment of the contract. 

(Chapter VII — Sections 76 — 1239 Sale of Goods.] 

Repealed, Act III of 1030, S. 65. 


CHAPTER VIII. 


Of Indemnity and Guarantee. 


124. 

“ Con trad 
defined. 


A contract by which one party promises to save the other from loss 
, ^ caused 10 him by the conduct of the promisor himself, 

0 ^'’-er.mity or j^. con duct of any other person, is called a 

w conn';: rt of :nc;**muiiv.” 


do foil Ah:.' nui*e of the fir&v defendant. The 
negotiations were conducted hy the plaintiff 
on l-ri.alf of his son and by the 1st defeu- 
ilnn, cm behalf of his niece. After the nego- 
tiations wore concluded with the usual pan 
ruuttd ceremony for which the plaintiff 
spent some amounts, the plaintiff discovered 
tltm the prospective bride suffered from 
epileptic fits during her childhood and so 
brokp off the engagement- He then sued 
for the money, spent hv him for pan rusuiti 
ceremony, alleging that he would not have 
consented to the engagement if he had known 
of the girl ’s disease and that the first defen- 
dant who was under a duty to disclose it, 
having failed to disclose it, was liable for 
the plaintiff’s claim. Held, (1) that the 
contract of marriage came under the category 
of contracts vherrimap fldei, and that the 
first defendant who was in possession of the 
facts had the duty to disclose the fact of his 
niece having had epileptic fits; hut that the 
1st. defendant was guilty only of a mete pas- 
sive disclosure and not of any false represen- 
tation; (2) that the plaintiff though justified 
in rescinding the contract of marriage was not 
entitled to obtain the damages claimed as the 
same did not arise through non-fulfilment of 
the contract: (3) that when any contract is 
avoided for breach, it, remained operative ns 
to the past, and so claims for restitution in 
respect of acts of performance prior to the 
rescission are precluded. I. L.R. (1937) 
Nog. 290=1937 Nag. 270. 

St:c\ 41 P.L.R. 569=1939 

Lah. 509, Contract Act is not exhaustive 
of the law of indemnity and guarantee, 
srr 40 Bom. L. It. 989; 1038 Mad. 885: 
and of n«e m**- lTfl I.C. 675=1938 Nag. 251; 
(1940) 2 M.L..T. 726=1941 Mad. 0; 

44 Bom. L.R. 703=1942 Bom. 302. 

IxoH: r x:TY-i.oi — Right or action — fSriT 
R niortt vrvrAL 1 Cr 3 ^ is sriTTOm — S. 124 only 
deals with o:m particular kind of indemnity 
which arises from a promise made hy the 
indemnitor to save the indemnified from ihe 
loss caused to him hy the conduct of the in- 
demnifier Himself or hy the conduct of any 
other person, but does not deal with those 


classes of cases where the indemnity arises 
from loss caused by events or accidents which 
do not or may not depend upon the conduct 
or tV* indemnifier or any other person, or by 
reason of liability incurred hy something 
done by the indemnified at the request of the 
indemnifier. S. 125 only deals with the in- 
demnity-holder in the event of his being sued 
and is by no means exhaustive of the rights 
of the indemnity-holder. There is no justi- 
fication or authority for holding that in no 
case can an indemnity-holder maintain an ac- 
tion against an indemnifier unless he has suf- 
fered actual loss. If the indemnified has in- 
curred a liability and that liability is absolute, 
he is entitled to call upon the indemnifier to 
save him from that liability and to pay it off. 
I.L.B. (1942) Bom. 670=44 Bom. L.R. 703 
f=A.I.R. 1942 Bom. 302. See also 1944 
Pat. 185=22 Pat. 655; 1926 Mad. 587. It is 
a general principle of law when an act is 
done hy one person at the request of another 
which act is not in itself manifestly tortious 
fo the. knowledge of the person doing it, and 
such act turns out to be injurious to the- 
rights of a third party, the person doing it 
is entitled to an indemnity from him who 
reouesfed that ifc should be done. The- 
liability is said to be based on a contract 
implied by law, the request importing a 
promise to indemnify the other party against 
the consequences to him of acting upon the 
request. 65 I. A. 286=1. L.R. (1938) Bom. 
502=42 C.W.N. 957=1938 P.C. 191= 
(1938) 2 M.L.J. 169 (P.C.). Unlike 
;he carp of a contract of guarantee, 
there is no direct right of action on 
the original contract to the person who 
indemnifies, against the person whose con- 
duct has caused loss — He can sue only in the 
name of the promisee. 49 M. 156= 
95 I.C. 154=1926 M. 544. Sec also 42 
Bom. L.R. 550=1940 Bom. 315=1. L. 
R. (1940) Bom. 522. Covenant against 
loss — Breach — Suit for damages when per- 
son indemnified had not paid money. 41 A. 
395=51 I.C. 158. Contract of indemnity — 
Decree against defendant — Third party 
notice — Claim should be confined only to- 
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Illustrations . 

A contracts to indemnify B against the consequences of any proceedings which C may take 
against B in respect of a certain sum of 200 rupees. This is a contract of indemnity. 

, 125. The promisee in a contract of indemnity, 

whexf sued^ 3ndemmt >'" holdcr acting within the scope of his authority, is entitled to 
m " Le 9 recover from the promisor — 

(1) all damages which he may be compelled to pay in any suit in respect 
of any matter to which the promise to indemnify applies ; 


amount decreed. 59 I. C. 16. As to indemnh 
fying surety* *ce also 63 I.C. 108. Where 
. the vendor contracts to indemnify the vendee 
against the costs of litigation the vendee can 
claim pleader's fee unless thev are unreason- 
able. 43 M 898=39 M.L.J*. 316. When 
an assignee of a debt whom the assignor 
.had agreed to indemnify against loss sues 
on the debt and his suit is dismissed 
after a fair trial, he is entitled to be 
indemnified. 1917 M.W.2ST. 868. A stipu- 
lation in a contract of sale to discharge an 
existing encumbrance on the property sold 
is in the nature of an indemnity. 38 I.C. 
188=5 L.W. 228. Forbearance to sue 
principal at the surety's request is sufficient 
consideration for promise by a surety to pay 
the amount himself. 12 I.C. 126=(1911) 
% M.W.NT. 145. Suretyship and indemnity 
—Distinction 3 Pat.L.J. 296=46 I.C. 27. 
An undertaking by a Second mortgagee (O 
pay off a prior mortgage cannot be held to 
be a contract of indemnity in the absence of 
an express provision in the deed of mort- 
gage to the second mortgagee to indemnify 
the mortgagor; a suit for damages based on 
the breach of the undertaking to pay off 
the first mortgage is governed by Art. 116 
of the Limitation Act, when the contract is 
registered. Limitation commences to ran 
from the time the contract is broken and not 
‘from the time at which any damage arising 
therefrom is sustained by the plaintiff. 17 
Pat. 338=19 Pat-L.T. 198=1938 Pat. 275. 
See also 1938 A.L.J. 455. 

Indemnity implied by law — Benamidar— 
Request of one of the true owners without re- 
ceiving money — Person passing receipt com- 
pelled to pay share of other real owner — 
Right to be indemnified of benamidar — 
When a benamidar pays the amount to one 
of the joint real owners it does not neces- 
sarily mean that lie was acting in fraud of 
the other Teal owners. (Principles of Eng- 
lish Law as to implied indemnity discussed). 
(194C) 1 M.L.J. 383. 

Implied contract of indemnity — Sale of 
property subject to charge. — Where pro- 
perty is sold subject to encumbrances, the 
purchaser imnliedly agrees to indemnify the 
vendor against the encumbrances This im- 
plied right of indemnity arises not only in 
cases of pnrehase of the equity of redemp- 
tion bui id-.u 10 sale of property subject to a 
“charge”. 1933 M.W.N. 486=38 L.W. 
818. See also 156 I.C. 94=1935 N. 147. 

Secs. 124, 125 and 126.— Reading Ss. 
124 and 125, Contract Act and Art. 83 of the 


Limitation Act, it is clear that under a con- 
trail, of imlemniiy rhe cause of action arises 
wh*»7i the Or.iutrJn which fho indemnity is 
intruded to cover is suffered; and a suit 
brought before tlie actual loss had accrual 
must be thrown out os premature. 42 Bom. 
L.R. 375^=1949 Bom. 161. See also 1935 
Lah. 974. 

Contract of guarantee and contract of 
indemnity— Distinction — Broker and sub- 
broker. — A contract of guarantee as defined 
by S. 12C involves three parties, the credi- 
tor, the surety and the principal debtor; and 
it involves a contract to which those parties 
are privy. The contract need not be em- 
bodied in a single document* but there must 
be a contract or contracts to which the three 
parties are privy. There must be a contract, 
first of all, between the principal deb- 
lor and the creditor. Then there must 
be a contract between the surety and the 
creditor, by which the surety guarantees the 
debt, and the consideration for that contract 
may more either from \.he creditor or from 
the principal debtor or both. But if those 
are the only contracts, the case is one of in- 
demnity. In order to constitute a contract 
of guarantee there must be a third contract, 
by whieh the principal debtor expressly or 
impliedly requests the surely to actj as surety. 
Unless that element is present, it is impos- 
sible 1i* work out the rights and liabilities 
of the surety under the Contract Act- It 
is impossible to imply a promise by the prin- 
cipal debtor to indemnify the surety* unless 
the principal debtor is privy to the contract 
of suretyship . An agreement, between a 
broker and a sub-broker by which the latter 
agrees to save the formeT from any loss 
whieh he would suffer by reason of his 
effecting transactions at the request of the 
sub-broker for the constituents introduced 
by the sub-broker, the constituents being 
unascertained at the time and knowing no- 
thing of tbe guarantee, is a contract of in- 
demnity under S. 124 and is not a contract 
of guarantee falling under S. 126. I.L.R* 
(1910') Bom. 522=42 Bom.L.R. 550=1940 
Bom. 315 See also 49 Mad. 156. 

Sec. 125.— S. 125 must be read along 
with Art. S3, Limitation Act. 1936 
L. 974. See also 1940 Bom. 161* May 
be compelled to pay — Meaning of. 3935 
L. 974. Suit for damages Res for 
breach of contract of indemnity for loss of 
possession when the title is impaired and not 
necessarily when possession is actually lost. 
31 M.L.J. 556=35 I.O. 789. Suit by surety 
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(2) all costs which he may be compelled to pay in any such suit if, in bringing 
or defending it, he did not contravene tne orders of the promisor, and acted as it 
would have been prudent for him to act in the absence of any contract of indemnity, 
or if the promisor authorised him to bring or defend the suit ; 

(3) all sums which he may have paid under the terms of any compromise 
of any such suit, if the compromise was not contrary to the orders of the promisor, 
and was one which it would have been prudent for the promisee to make in the 
absence of any contract of indemnity, or if the promisor authorised him to compro- 
mise the suit. 

126. A “ contract of guarantee ” is a contract to perform the promise, or 
discharge the liability, of a third person in case of his 
44 Contract or guarantee," default. The person who gives the guarantee is called 
and^^editor ” 01 ^ ' * ° F the “surety ” ; the person in respect of whose default 

the guarantee is given is called the “ principal debtor,” 


on a contract of indemnity before I 13 has 
paid the money is premature. 50 I.C. Oil 
s=I5 N.L.R. 78. “To indemnify” does not 
merely mean to reimburse in respect of 
moneys paid but to save from loss in res- 
pect of the liability against which indemnity 
has been given. Where a person contracts 
,to indemnify another in respect of any liabi- 
lity which the latter may have undertaken 
on his behalf, such other person may com- 
pel the contracting party, before actual 
damage is done, to place him in a position 
to meet the liability that may hereafter be 
■east upon him. The words “may be com- 
pelled to pay” in Cl. (1) of B. 125 of the 
^Contract Act cannot be construed as signify- 
ing that indemnity cannot be claimed unless 
and until damages have already been paid. 
There is no justification for putting such a 
narrow construction upon the words. 22 
Pat. 655=213 I.C. 385=10 B.R. 606= A. 
I.B. 1944 Pat. 185. When the injury becomes 
imminent, the indemnity-holder can come to 
Court and ask that he be protected, and 
the Court must decide whether or not the 
•claim of the third party against the indem- 
nity-holder is well-founded if it so decides, 
it must grant relief to him and not post- 
pone the indemnity-holder until a decree has 
hr^n passed against him. He may sue quia 
timet. S. 125 is not exhaustive and does 
not set out all the relief which an indem- 
nity. holder who has been sued may get. It 
leaves untouched certain equitable reliefs 
which he may get. I.L.R. (1942) 2 Cal. 
518. also 1942 Bom. 302. “Payment” 
means payment in money or its equivalent and 
not by the execution of a fresh, bond. 
Indemnity is not necessarily given by repay- 
ment after payment. Indemnity requires 
that the party to be indemnified should never 
be called upon to pay. Where property 
subject to a charge is sold in execution and 
the purchaser neglect to satisfy the charge, 
the owner of the property is entitled to have 
his right of indemnity declared and enforc- 
ed, if necessary, by the sale of the properties 
and adjustment of the equities even though 
he has not actually paid off the charge him- 
self. (51 M.L.J. 203, Foil.) 1933 M.W. 
N. 486=38 L.W. 818. But see also 60 0. 


761, infra . Where a purchaser of property 
agrees to release the property from 
an existing mortgage and further agrees 
to indemnify the vendor, a suit by 
‘the veudor when he has not paid anything 
to the mortgagee is not in the nature of a 
suit to enforce a trust and is premature. 60 
C. 761=146 I.C. 863=1933 C. 641. Where, 
on a sale of land, a portion of the purchase- 
money is left with the vendee to pay certain 
debts of the vendor and the vendee also 
agrees to compensate the vendor in case of 
his default in paying the amounts, the vendor 
can sue the vendee on a breach of the cove- 
nant without proof of actual loss sustained 
by him (vendor) by such breach. 35 M.L.J. 
692=49 I.C. 313. The amount recoverable 
is the amount which has been paid whether 
under a consent decree or under bona fide 
compromise. 50 I.C 611=15 N.L.B. 78. 
Decree against promisee — If can be im- 
peached by promisor — Recovery of costs. 22 
N.L.B. 49=1926 N. 109. As to liability 
of surety, see also 7 B. 76; 6 Bom.H.C.R. 
241; 30 M. 235; 88 I.C. 699; non-liability 
for time-barred debt. 19 B. 697. Limita- 
tion against surety. See 44 C. 978 and 34 
A. 429=14 I.C. 245. See also (1944) 2 
M.L.J. 371=1944 M.W.N. 692 (Madras 
Agriculturists Relief Act reducing liability 
for debt — Effect on indemnity clause of con- 
tract) . 

Sec. 125 (3). — Scope — Indemnity bond — 
Assignment — Enforcement by assignee against 
indemnifier and his assignee — Proof of claim 
against indemnified — If conclusive against 
indemnifier — Pleas open to indemnifier. I.L. 
R. (1944) Mad. 867=(1944) 1 M.L.J. 237 
1=57 L.W. 182. Indemnity bond in respect 
of sale of minor's property — Undertaking to 
refund sale price and mesne profits in case of 
dispossession of purchaser amf payment of 
mesne profits by him in suit by minor — Pur- 
chaser dispossessed and made liable for mesne 
profits in suit by minor — liability of indem- 
nifier for eosts of suit incurred by purchaser 
in suit is implied term of contract. See 
(1943) 2 M.L.J. 645. 

Sec. 126: Contract op suretyship — Re- 
quirements. — No doubt for a contract of 
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and the person to whom the guarantee is given is called the “ creditor.” A guarantee 
may be either oral or written. 


.suretyship there should be concurrence of 
the principal debtor, the creditor and the 
surety. But this does not mean that there 
must be evidence showing that the surety 
undertook his obligation at the express 
icquest of the principal debtor. An implied 
request will be quite sufficient to satisfy this 
requirement. 12 Luck. 484=1937 0. 19. 
As to continuation of contract of guarantee 
See (1937) 1 M.L.J. 143; (1939) 1 M.L.J. 
897; 1940 Bom. 315. See also I.L.R. 
(1937) 2 Cal. 698. In the case of a surety 
bond executed in favour of a Court for the 
benefit of a creditor, the Court cannot be 
brought within the definition of a creditor 
in S. 126. 46 P.L.B. 240=A.I.R. 1944 

Lah. 428. Where A tells B that he may 
safely do business with C, as he was 
helping them with finance and taking goods 
from him, that falls far short of a guar- 
antee. I.L.R. (1939) Mad. 2^=1939 
Mad. 520= (1939) 1 M.L.J. 509. See also 
1937 Sind 50. Mere recommendation does 
not constitute guarantee. 1927 M. 620; 24 
M.L.J. 249. A contract of guarantee need 
not necessarily be in writing; it may be ex- 
pressed by word of mouth or it may be tacit 
or implied and may be inferred from the 
course of conduct of the parties concerned. 
/Chapter VIII of the Act is not exhaustive 
on the subject. 1930 A.L.J. 1217=1930 A. 
848; 42 A. 70=52 I.C. 684; 168 I.C. 222 
=1938 Sind 50. A contract of guarantee as 
specified in S. 126 presupposes the existence 
of a ‘principal debtor* and no such contract 
can be made before a sale has taken place, 
when there is no principal debtor in esislenco 
in respect of whose default the guarantee can 
he given. 30 N.L.R. 205=1934 1ST. 163. 
In eonstrning a guarantee, the principle is 
that a guarantee will only extend to a liabi- 
lity precisely answering the description con- 
tained in the guarantee. Therefore creditor 
must satisfy that the conditions of the bond 
are fulfilled and that he is seeking the very 
liability which has been undertaken by the 
guarantor under the bond. 47 L.W. 84=1938 
Mad. 422. Contracts of guarantee have to be 
interpreted having due regard to the relative 
position of the contracting parties "and to the 
circumstances surrounding the contract- It 
is important, that a condition contained in 
general terms is subject to retrictions which 
follow from the nature and character of the 
principal ’s engagement- The extent of the 
condition of an indemnity bond might be 
restrained bv the recitals. 1930 A.L.J. 
1217. See also 45 L.W. 605=1937 Mad. 
360= (1937) 1 M.L.J. 143; 1937 Sind 50. 
"Where a person promises to pay an extra 
Tate of interest in consideration of the 
■creditor giving more time to the debtor 
-without any liability on the parr of the 
■debtor towards the creditor foi such an 
C. C. M. — 227 


extra rate, the position of thaj person with, 
regard to the payment of this ‘excess of in- 
terest ^ not that of surety, but he makes 
himself personally liable for the amount- 
1930 A.L.J. 1181=1930 A. 543. Where, 
without any contract of suretyship, there 
is a primary and secondary liability of 
two persons for one and *the same debt, the 
debt being as between the two that of one of 
those persons only, and not equally of both , 
the other, if he should be compelled to dis- 
charge the liability due to the creditor, 
though not a surety strictly so called, has 
nevertheless been in equity allowed to be 
subrogated to the rights of the creditor. But 
if the debt was borrowed by two persons 
jointly and severally bound as principals and 
shared by them — so that the debt was one 
equally of both — one of them is not, on pay- 
ment even of the entire debt, entitled to the 
benefit of the security held by the creditor, 
in the absence of a contract with the creditor. 
55 M. 949=139 I.C. 562=63 M.L.J. 615. 
The Court in granting relief to a person in 
the position of a surety is not confined to 
contracts of guarantee within the meaning of 
S. 126, and is free to apply the principles 
of equity unless the position is governed by 
some positive provision of law. Where in a 
mortgage deed executed by a Hindu father 
over his separate properties in respect of 
amounts borrowed by him for his own pur- 
poses, his son. is made a party at the request 
of the mortgagee, and is made liable for the 
repayment of the debt, though not as a mort- 
gagor, and the son after the death of his 
father pays off the mortgage out of his wn 
money 8, he falls within the category of cases 
in which without any contract of suretyship 
there is a primary and a secondary liability 
of two persons for one and the same debt, 
the debt being, as between the two, that of 
one of those persons only, and not equally 
of both, so that the other, if lie should be 
compelled to pay it, would be entitled to re- 
imbursement from the person by whom (as 
between the two) it ought to have been paid. 
The son therefore would be entitled to the 
benefit of the security held by the mortga- 
gee whom he has paid off, although he cannot 
be regarded as a surety within the meaning 
of S. 126 of the Contract Act. I.L.R. 
(1942) Mad. 851=55 L.W. 417=A.I.R. 
1942 Mad. 628= (1942) 2 M.L.J. 406. 

As to enforcement of suretv bond, see 57 M. 
688=1934 186=66 M.L.J. 248. As to 
deposit of Government promissory notes as 
accounts, see 1938 Gal. 649. 

Secs. 126 and 127. — Contract of guar- 
antee — necessity for strict proof. See 156 
I.C. 200=1935 P. 376. See also on the 
section, 138 I.C. 879=1932 3ST. 62. Where 
a decree-holder has attached his "judgment- 
debtor ’s property and A offers a cheque to 
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127. Anything done, or any promise made, for the benefit of the principal 
_ , debtor may be a sufficient consideration to be surety 

Consideration for guarantee. for giylng X the guarantee. 

Illustrations. 


(a) B requests A to sell and deliver to him goods on credit. A agrees to do so 9 provided 
C will guarantee the payment of the price of the goods. C promises to guarantee the payment in 
consideration of A's promise to deliver the goods. This is a sufficient consideration for C 9 s promise. 

(A) A sells and delivers goods to B. C afterwards requests A to forbear to sue B for the 
debt for a year and promises that if he does so, C will pay for them in default of payment by B. A 
agrees to forbear as requested. This is a sufficient consideration for C's promise. 

(c) .4 sells and delivers goods to B. C afterwards, without consideration, agrees to pay for 
them in default of B. The agreement is void. 

128. The liability of the surety is co-extensive with 
Surety’s liability. that of the principal debtor, unless it is otherwise pro- 

vided by the contract. 


the decree-holder in sat isf action of liis 
claim against the judgment-debtor, A is not 
surety for fhtf judgment-debtor and if A 
stops payment of cheque the decree-holder 
lias independent cause of action against A 
and A eanuot take advantage of S. 134. 
193 I.C. 51=1941 Pesh. 6. 

Secs. 126 and 133. — The provisions of 
the Contract Act with regard to contracts 
of guarantee do not apply in the case of 
security bonds given to a Court under the 
Civil Procedure Code, it is only the general 
principles which underlie them that have to 
be applied to determine the nature and ex- 
tent of the liability of a surety under such 
a bond. 57 L.W. 180=A.I.R. 1944 Mad. 
396= (1944) 1 M.L.J. 234. 

Sec. 127. — Consideration between the 
principal debtor and the creditor is good 
consideration for guarantee given by surety. 
112 I.C. 843=1929 L. 203. Bee also 112 
I.C. 740. A mere recommendation by one 
person to another to lend money to a third 
person does not render the first person, a 
surety or liable for the loan, if given. 27 
M.L.J. 249=25 I.C. 726. See also 97 I.C. 
866; 1927 M. 620=52 M.L.J. 612. As to 
effect of acknowledgment by newly admit- 
ted partner. See 1943 P.C. 147. As to 
what is good consideration for surety for 
giving guarantee, and as how surety is dis- 
charged, see 23 C.W.N. 545=50 I.C. 651 
(P.C.). Under S. 127 it is not necessary 
that the thing done or the promise made for 
the benefit of the principal debtor should be 
at the desire of the surety. The section has 
implied in it some such expression as 'not- 
withstanding anything contained in S. 2 (d) 
of the Act*. The word 'done* in S. 127 
shows that past benefit to the principal 
debtor can be good consideration for a bond 
of guarantee. 1940 O.W.27, 486=15 Luck. 
656=1940 Oudh 346. Under S. 127 any- 
thing done for the benefit of the principal 
debtor may be a sufficient consideration to 
the surety for giving the guarantee. The 
Teleuse of a certificate-debtor from arrest 
under the Public Demands Recovery Act, on 
a security bond being executed by a surety 
in favour of the certificate officer, is a suffi- 
cient consideration for the bond. I.L.R. 


(1937) 2 Cal. 698=66 C.L.J. 373. A con- 
tract of guarantee cannot her enforced unless 
there was some consideration for the guar- 
antee. 33 I.C. 723. On this section, see 
also 31 C. 242; 1 A. 487. 

Sec. 128 . — ‘ 1 Liability ’ 9 under Ss. 126 and 
128 means a liability enforceable at law and 
if such liability does not exist, there cannot 
be a contract of guarantee. 42 B. 444=46 
I.C. 122. A payment by principal is not 
binding on the surety. 44 C. 978=21 C. 
W.InT. 482. S. 128 is directed to defining 
the liability of a surety upon the terms of a 
guarantee, not intended to affect the statute 
of limitation. 44 C. 978, supra. Appli- 
cability of section to surety under S. 145, 
Cr.P. Code. 29 I.C. 149=19 C.W.N. 961. 
There need not be privily between a principal 
debtor and a surety- All debtors whose- 
debt the surety promises to pay are his prin- 
cipal debtors, though they are not the objects 
of his benevolent intention. 40 M.L.J. 529 
=62 I.C. 706. Principal and surety — Inabi- 
lity of — Limitation for suit against surety 
— Starting point. 53 I.C. 999. See also 1940' 
All. 116=1939 AX.J. 1137. A letter of guar- 
antee for the re-payment of money advanced 
on a promissory note payable on demand with 
interest stated that -file guarantee would re- 
main in force until the debt due was fully and 
finally adjusted and would not be affected by 
any forbearance or arrangement for giving 
time or other facilities to the principal debtor. 
The creditor accepted small payments of in- 
terests by the debtor from time to time and 
thus enlarged the period of limitation. Held, 
that in view of the terms of the guarantee 
the period of liability of the surety was also 
extended by the payments made by the debtor 
and that the surety remained liable so long 
as the principal debtor remained liable. 
I. L. R. (1942) 1 Cal. 11. Where 
a claim is barred against principal debtor 
but not against surety, by virtue of pay- 
ments and endorsements made by him, the 
creditor can get a decree against the surety 
only. 10 R. 398=1932 R. 88. See also 
under S. 134. Surety must pay interest 
until satisfaction. 9 S.L.R. 237=1925 
S. 164. This section does not refer to the 
nature of the principal’s obligation but only 
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Illustration . 

A guarantees to B the payment of a bill of exchange by C, the acceptor. The bill is dis- 
honoured by C. A is liable not only for the amount of the bill but also for any interest and charges 
which may have become due on it. 


to the extent of the surety’s liability. 2 L. 
204=22 Cr.L.J. 662=63 I.O. 454. The 
liability of the surety being co-extensive 
with that of the principal debtor is joint and 
several with the latter and, therefore, it is 
at the option of the creditor, in the absence 
of a clear intention to the contrary, to decide 
whether he shall proceed against the surety 
or the principal debtor. 118 1.0. 443=1929 

L. 393. See also 132 I.C. 590=1931 L. 
691. Where sureties joined in execution of 
a mortgage though having no interest in the 
mortgaged property a personal decree can 
be passed against them under O. 34, R. 6. 
182 I.C. 561=1931 A. 631. Where a per- 
son undertakes that if the mortgagee’s money 
is not realised from the property the mort- 
gagee may realise his mortgage money from 
him, the surety, the intention is clear that 
the mortgagee was first to proceed against 
the mortgaged property and take every 
step to realise his money, and the time 
begins to run against the surety only when 
the mortgagee fails to realise the whole 
amount due to him from the mortgaged pro- 
perty and not from the date when the mort- 
gage money becomes due under the mort- 
gage-deed. 187 I.O. 152=1940 A. 116= 
1939 A.L.J. 1137. See also 1941 Lah. 16. 
Sureties for a guardian of property are 
liable only to the amount of their bond for 
any defalcation which may be found to have 
occurred during the period of guar- 
dianship. 1929 P t 626=11 Pat. L. T. 
561 . Letter guaranteeing payment of 
pro-note debt — Breach by surety — Suit 
against principal and surety — Covenant as 
to assignment of pro-note to surety — Effect 
— Failure to do so whether non-suits plain- 
tiff. 1928 M. 1262=113 I.C. 337. So long 
as the notice has not been given to the debtor 
(or to the surety for the debtor) as to the 
appropriation of any amount to any parti- 
cular account it is open to the creditor to 
alter it and make re-appropriation. 1930 

M. 874=59 M.L.J. 513. Surety’s liability 
can be limited by special contract or made 
contingent upon some event other than the 
principal debtor. 95 I.C. 707 (2) =1926 1ST. 
449 ; 57 C. 764. The words “if the afore- 
said persons fail to pay the amount, I will 
pa v it ” do not limit the liabilitv of the surety. 
138 I.C. 879=1932 N. 62. See also 35 C. 
W.N. 986=1931 P.O. 224=61 M.L.J. 191 
(P.C.). (On a construction of the con- 
tract of guarantee of a mortgage loan, sure- 
ties held liable in the first instance and not 
merely in the event of a deficiency remain- 
ing after realising the security) . A creditor 
may sue the surety though he does not sue 
the insolvent principal debtor. In a suit by 
the creditor against the surety, principal 
debtor need not be a party. 50 I.C. 312. 


See also 1940 All. 116=1939 A.L.J. 1137. 
A suit may be maintained against the surety 
though the principal has not been sued. 48 
I.O. 424=91 P.R. 1918. See also 10 Mys. 

L. J. 175; 59 I.C. 312; 52 I.C. 870 <S); 

(1944) 1 M.L.J. 234=1944 Mad. 396 (Surety 
not made party to proceedings is not 
bound by decree against principal debtor). 
\ decree against a debtor in a proceeding 
to which the sureties could not be parties 
shall not. deprive the creditor of his remedy 
against the sureties. 147 I.C. 702 (2)=r 
1934 P. 52 (2). When, on appeal by the 
principal debtor only, against a decree both 
ugainst him and surety, the decree is revers- 
ed the surety is not thereby discharged from 
his liability. 14 P.W.R. 1911=9 I.C. '742. 
The liability of a surety is co-extensive with 
that of the principal debtor, and the liability 
ceases when the principal’s debt has been 
extinguished by the merger of the estate of 
the creditor and the debtor. 44 M.L.J. 
171=72 I.C. 194=1923 M. 340. See also 
1934 A.L.J. 682=148 I.C. 639=3 A.W.R. 
697=1934 A. 525; 157 I.C. 979=42 L.W. 
291=1935 M. 748; 171 I.C. 527=1937 Rang. 
197. Surety’s contract of guarantee provid- 
ed “If you fail to realise the price thereof 
(goods supplied) I and my property will be 
responsible for that amount”. Held, that 
it was impassible to read into the words of 
the contract of guarantee that the creditor 
would be entitled to proceed against the 
surety only if all remedies known to law 
were first exhausted against the principal 
debtor. It was an ordinary contract of 
guarantee and therefore the liability of the 
surety was co-extensive with that of the 
principal debtor. I.L.R. (1941) Lah. 323 
=1941 Lah. 16. See also 1940 All. 116. 
Where the cause of action is separate, the 
liability of the surety is also separate with 
respect to each of' the promissory notes, 
although he became surety for the consoli- 
dated amount. 40 I.C. 347=5 L.W. 721. 
A creditor can proceed against the surety 
and comped him to pay before exhausting 
his remedies against the principal debtor. 
37 I.C. 401=5 L.W. lfil; 157 I.O. 979= 
42 L.W. 291=1935 M. 748. As to the 
liability of surety under a limited guarantee, 
see 57 C. 764. Guarantee for advances made 
bv bank — Extent of liability of surety. See 
1930 P.O. 272=128 I.C. 657 (P.C.). 

Principal debtor discharged from liability for 
part of debt under Madras Agriculturists* 
Relief Act — Surety not agriculturist— -If 
also discharged pro (onto. See (HfcH) £ 

M. L.J. 751. Decree against principal and 
surety — Effect — Release of principal debtor 
before the Debt Conciliation Board— Surety 
cannot claim to be absolved also. 1939 N\ 
L.J. 402. Where a surety promised to 
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. „ I2Q. A guarantee which extends to a series of 

Continuing guarantee.' transac ? ions i s called a “ continuing guarantee.” 


make good any discrepancies of the principal 
debtor in his dealings -with. A to the extent 
of Rs. 1,00ft and wrote a letter subsequently 
to entrust the principal debtor with further 
business referring to the guarantee already 
given, his liability does not thereby become 
unlimited. 21 I ',0. 322=14 M.L.T. 249. 
A surety becomes liable only on the con- 
tract of suretyship and not by the mere fact 
of the loan. He is liable for each loan as 
soon as it is made. 0 I.C. 204=21 M.L.J. 
457. A surety is not liable in respect of a 
separate obligation entered into by the prin- 
cipal debtor apart from the surety bond and 
without the knowledge of the surety. 134 
l.C. 1100=1931 O. 430. Where the con- 
tract is invalid for want of registration but 
only the equities arising in favour of the 
parties out of the subsequent acts of the 
parties can be enforced under the doctrine of 
part performance the liability of the surety 
under the contract cannot be enforced. 95 
I.C. 824—1929 X. 466. If the contract 
entered into by the principal debtor is void 
or voidable the creditor can fall back on the 
contract of indemnity and enforce the liabi- 
lity of the surety. 22 O.C. 109=52 I.C. 
88. tender this section the death of the 
principal debtor does not discharge the 
surc»tv from his obligation. 69 I.C. 557= 
1923 L. 145. Under S. 128 of the Contract 
Act, if a person guarantees the payment of 
a promissory note without qualification he 
would be, equally with the principal debtor, 
liable for the interest. It is, however, open 
to the guarantor to limit by contract his 
liability to the principal amount of the note. 
44 O.W.N. 511. Surety— Eights and liabi- 
lities of. Sec 27 I.C. 309=8 S.L.R. 112. 

Liability op surety under C.P, Code, 
S. 145. — S. 145, C.P. Code, must be read 
with S. 12 8, Contract Act, which makes the 
liability of the security co-extensive with 
that of the principal debtor. After the 
judgment-debtor fails to pay the decretal 
amount the decree-holder is entitled to pro- 
ceed against the surety as if be was his 
indarnienf-debtor. 1933 X, 287. See also 
57 M. 688=66 M.L.J. 248=1934 M. 186. 
Under S. 128 the liability of a surety is co- 
extensive with that of the principal debtor 
only when it is not otherwise provided for 
in the* contract . Where the vendee executed 
n securitv bond for the' due discharge of a 
decree debt but failed to act accordingly and 
the vendor sued to recover the amount as 
well as interest thereon as agreed in the 
security bond. Held, that the vendee was 
liable for interest alone. 1934 A.L.J, 682 
=148 I.C. 639=1934 A. 525. Where a 
surety undertakes to pay the creditor the 
amount which may become due to 'him undeT 
the letter of guarantee * * after attempts have 
■been made by the creditor to realise the same 


from the principal debtor,** there is a special 
contract between the creditor and the guaran- 
tor that, the creditor should not be entitled to 
recover from the guarantor until he has first 
attempted and failed to obtain satisfaction 
bv proceedings against the principal debtor. 
The creditor *s right to recover from the 
guarantor does not accrue until the creditor has 
taken steps to recover the debt by proceeding 
against the principal debtor. It is not 
enough for the creditor to merely demand 
payment from the principal debtor, as that 
would not amount to an attempt to realise 
the debt from the assets of {he principal 
debtor. 1937 A.L.J. 1265. 

Sec. 129. — Continuing guarantee must 

refer to a series of transactions some of 
which were unknown at the time. 1925 X. 
7=22 X.L.R. 158. Whether or not the 
transaction is a continuing guarantee is to 
be determined by the terms of the instm- 
ruent. It is mainly a question of construc- 
tion. The document should be interpreted 
as a whole and is not to be confined merely 
to the operative part. If there is any ambi- 
guity, it is permissible to press into conside- 
ration the nature and character of business, 
the relative position of parties and surround- 
ing circumstances. 1930 A. 730. Licence 
to sell liquor for 3 years granted on the 
faith of the guarantee — It was not a conti- 
nuing guarantee. 96 I.C. 248=28 Bom.L. 
E. 662=1926 B. 465. A security contained 
the following clause “our heirs and legal , re- 
presentatives shall be bound by the terms of 
this surety bond in the same way in which 
we are bound by them**. Held, that it 
amounted to a continuing guarantee. 55 C. 
154. Surety bond for the production of the 
judgment-debtor in Court on each occasion 
when his attendance is called for, is a con- 
tinuing guarantee. 52 A. 1014=1931 A. 
243, Where a suit is instituted by a com- 
pany on a continuing guarantee by certain 
persons for the due performance, of his duties 
by an employee in the service of the com- 
pany, the burden is upon the company of 
proving that the employee was guilty of such 
lack of diligence and faithfulness as caused 
a loss to the company. If the losses were the 
direct result of the company *s own. bad sys- 
tem and the employee was plainly unfitted 
for the work entrusted to him by reason of 
deficiency in education and experience he 
cannot be held guilty of lack of diligence 
and faithfulness, so as to make his guaran- 
tors liable under the agreement of guarantee. 
167 I.C. 292=1937 R. 37. 

Sec. 129, III. (a). — Illustration (a), to 
S. 129 is wrong as a statement of law. 1930 
E. 173. 

Secs. 129 ant> 130. — A guarantee in the 
nature of a surety for the servant's .fidelity 
cannot be held to be a continuing guarantee 
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Illustrations . 

(a) A , in consideration that B -will employ C in collecting the rent of B's Zamindari, promises 
B to be responsible, to the amount of 5,000 rupees, for the due collection and payment by C of those 
rents. This is a continuing guarantee. 

IP) A guarantees payment to B 9 a tea-dealer, to the amount of ,£roo, for any tea he may from 
time to time supply to C. B supplies C with tea to above the value of £ioo y and C pays B for it. 
Afterwards B supplies C with tea to the value of £ 200 , C fails to pay. The guarantee given by A 
was a continuing guarantee, and he is accordingly liable to B to the extent of £ 100 . 

(c) A guarantees payment to B of the price of five sacks of flour to be delivered by B to C 
and to be paid for in a month. B delivers five sacks to C. C pays for them. Afterwards B delivers 
four sacks to C, which C does not pay for. The guarantee given by A was not a continuing guarantee, 
and accordingly he is not liable for the price of the four sacks. 

130. A continuing guarantee may at any time 
° f contmuin S be revoked by the surety, as to future transactions, 
guarantce - by notice to the creditor. 

Illustrations . 

(a) A 9 in consideration of B's discounting, at A's request, bills of exchange for C, guarantees 
to B, for twelve months, the due payment of all such bills to the extent of 5,000 rupees. B discounts 
bills for C to the extent of 2,000 rupees. Afterwards, at the end of three months, A revokes thq 
guarantee. This revocation discharges A from all liability to B for any subsequent discount. But 
A is liable to B for the 2,000 rupees, on default of C. 

(b) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the bills that B 
shall draw upon him. B draws upon C. C accepts the bill. A gives notice of revocation. C dis- 
honours the bill at maturity. A is liable upon his guarantee. 


revocable under S. 130. Still in such a case 
of fidelity guarantee, once exact information 
reaches the surety that the person for whom 
he has remained surety has been guilty of 
misconduct, the surety is entitled to recall 
the guarantee as against the creditor or the 
obligee in the bond. But this is an equitable 
relief and such a relief must be very 
strictly administered. The misconduct must 
be clearly proved at the time of revocation. 
1930 R. 173. A person who becomes a 
surety under S. 55 (4) of the O.P. Code 
cannot claim to be released from his obli- 
gation at his pleasure. There is no analogy 
between a security bond executed under S. 
55 (4), C.P. Code, and a continuing gua- 
rantee under S. 129 and S. 130 of the Con- 
tract Act and its principle cannot apply 
to a surety under S. 55 (4), C.P. Code. 
The surety under S. 55 (4) cannot be dis- 
charged from his obligation at any stage 
before he has fully carried out his undertak- 
ing to the Court. 1941 M.W.2$*. 793= 

(1941) 2 M.L.J. 650. Where a person ex- 
cutes a security bond for the period of the 
theka, for the payment of one year’s theka 
money in case the thekadar fails to pay it 
and the theka is for five years and on the 
death of the thekadar the theka is continued 
in the name of his widow who commits de- 
fault in the payment of the theka money, the 
surety is liable inasmuch as the guarantee 
was given for period of the theka it must be 
regarded as being also a guarantee on behalf 
of the heirs and successors of the thekadar 
in the absence of any contrary intention in 
the security bond. 1942 O.W.N. 198=17 
Luck. 712=A.I.R. 1942 Oudh 325. 

Sec. 130. — A continuing .guarantee en- 
ables surety to withdraw as to' future tran- 
sactions but a guarantee covering definite 
case does not enable a surety to nullify the 
security by withdrawal by means of a mere 


notice to creditor. 37 I.C. 919. See also 
50 B. 101, cited under S. 133, It is not 
competent to the surety for a receiver ap- 
pointed by Court, to discharge himself 
merely by notice to the decree-holder or 
other person at whose instance or for whose 
benefit the receiver was appointed. 30 C. 
W.K. 266=1926 P.C. 32 (P.C.). A con- 
tract of suretyship under O. 41, R. 0, C.P. 
Code, is not a continuing guarantee within 
8 . 130 . 32 I.C. 807. A surety for the 

production of a judgment-debtor in Court 
can revoke the guarantee even on the day 
prior to the date fixed for appearance. It 
is not necessary that there should be a spe- 
cial reservation as to the right to revoke. 
52 A. 1014=1931 A. 243. Where a surety 
for the appearance of the judgment-debtor 
who was arrested in execution of a decree, 
produces the judgment-debtor in Court and 
requests to be absolved from further liabi- 
lity under the surety bond, the Court should 
not refuse to grant the prayer. It is open 
to the decree-holder to apply to the Court 
for the arrest of the judgment-debtor until 
he furnishes a fresh security. 151 I.C. 
154=1934 Lah. 962. Where the surety de- 
posited certain securities as security for 
faithful discharge of duty by his son, his 
death does not determine the guarantee. 42 
I.C. 900. This section does not apply to 
special contract of suretyship by surety to 
administration bond, irrespective of the 
grant of Letters of Administration. 36 I. 
C. 1000=10 Bur.L.T. 237. Snrety to ad- 
ministration bond, discharge of. See 5 Mys. 
L.J. 105; 5 A. 293=140 I.C. 127=1932 A. 
262. Where a member of a dub guaran- 
teed payment of rent by the^ dub for pre- 
mises leased to it, it is a continuing guaran- 
tee and can be revoked by a notice. 129 I* 
C. 897=1930 Sind 316. 
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131. The death of the surety operates, in the 
Revocation of continuing absence of any contract to the contrary, as revocation 
guarantee by surety’s death. 0 f a continuing guarantee, so far as regards future 

transactions. 

132* Where two persons contract with a third person to undertake a certain 
liability, and also contract with each other that one 
of them, shall be liable only on the default of the other, 
the third person not being a party to such contract, 
the liability of each of such two persons to the third 
person under the first contract is not affected by the 
existence of the second contract, although such third 
person may have been aware of its existence. 


Liability of two persons, 
primarily liable, not affected 
by arrangement between them 
that one shall be surety on 
other’s default. 


Illustration . 


A and B make a joint and several promissory note to C. A makes it, in fact, as surety for B, 
and C knows this at the time when the note is made. The fact that A , to the knowledge of C, made 
the note as surety for JB, is no answer to a suit by C against A upon the note. 


133. Any variance, made without the surety's corsent, in the terms of the 
^ , contract between the principal [debtor] 1 and the 

ance'faiteSw ofS^"" creditor, discharges the surety as to transactions subse- 

quent to the variance. 


Illustrations . 

(a) A becomes surety to C for B’s conduct as a manager in Cs band. Afterwards, B and 
C contract, without consent, that B’s salary shall be raised, and that he shall become liable for 
one-fourth of the losses on overdrafts. B allows a customer to overdraw, and the bank loses a sum 
of money. A is discharged from his suretyship by the variance made without his consent, and is 
not liable to make good this loss. 


LEG. REF. 

1 This word was inserted bv 8. 2 and 
Seh. I of Act XXIV of 1917. 


Secj. 131 . — Continuing guarantee — Does 
not terminate on death of guarantor. 43 A. 
132=61 I.C. 138; 47 I. A. 164 (P.C.); 55 
<?. 154; see also 42 I.C. 900. 

Sec. 132. — See 3 C. 184 (Liability of ac- 
ceptor and drawer of bill of exchange). 

Seob. 133 to 141, — Applicability — Surety 
bonds in favour of Court. Although Ss. 133 
to 141 are not in terms applicable to 
surety bonds executed in favour of courts 
under C.P. Code, the principles upon which 
they are based are applicable to them. Con- 
sequently the liability of a surety who has 
executed a bond in favour of a Court comes 
to an end if the creditor for whose benefit 
the bond was given is found without the 
surety's knowledge to have entered into a 
contract with the debtor which would be hit 
by the provisions contained in Ss. 133 to 
141 of the Contract Act. 46 P.L.R. 240= 
A.T.R. 1944 Lah. 428. 

Sec. 133: Discharge op surety — Prin- 
ciples. — The principle of the law on the 
discharge of sureties is that the surety, like 
any other contracting party, cannot be held 
bound to something for which he has not 
contracted. If the original parties have 
expressly agreed to vary the terms of the 
original contract no further question arises. 
The original contract has gone, and unless 
the surety has assented to the new terms, 
there is nothing to which he can be bound, 


for the final obligation of the principal deb- 
tor will be something different from the 
obligation which the surety guaranteed. 
Presumably he is discharged forthwith on 
the contract being altered without his con- 
sent, for the parties have made it impossible 
for the guaranteed performance to take 
place. S. 133 cannot operate to alter the 
primary law of the contract of guarantee 
that the promisee must show performance 
before he can hold the promisor to his pro- 
mise and while by S. 128 the liability of 
the surety is co-extensive with that of the 
principal debtor, it only extends to this 
liability on the contract guaranteed and not 
on something different. Accordingly where 
the guaranteed transaction is an advance of 
a certain amount on the security of four 
properties but the transaction carried out 
is an advance of a less amonnt on security 
of three properties, the sureties cannot be 
held liable in respect of this performance 
which is not what they contracted to guaran- 
tee. 153 I.C. 700=1935 P.O. 21=68 M. 
L.J. 339 (P.C.). Discharge of surety — 

Rescission of contract. 58 I.C. 272=22 
Bom.L.R. 711. See also 91 I.C. 772=1925 
L. 552. Principal and surety — -Variation in 
contract with principal, effect of. 45 B. 157 
=58 I.C. 184; 73 I.C. 353=1924 L. 211; 
71 I.C. 783 (2); 112 I.C. 843=1929 L. 203. 
See also 56 B. 101=34 Bom.L.R. 167=1932 
B. 168. [S. 133 not being applicable to a 

guarantee for a single transaction, English 
Law applied]. 134 I.C. 1097=1931 O. 426. 
[On a construction of the surety bond, gua- 
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( b ) ' A guarantees C against the misconduct of B in an office to which B is appointed by C, 
and of which the duties are defined by an Act of the legislature. By a subsequent Act, the nature 
of the office is materially altered. Afterwards, B misconducts himself. A is discharged by the 
change from future liability under his guarantee, though the misconduct of B is in respect of a duty 
not affected by the later Act. 

(c) C agrees to appoint B as his clerk to sell goods at a yearly salary, upon A’s becoming 
surety to C for B’s duly accounting for moneys received by him as such clerk. Afterwards, without 
A*s knowledge or consent, C and B agree that B should be paid by a commission on the goods sold 
by him and not by a fixed salary. A is not liable for subsequent misconduct of B . 

(d) A gives to C a continuing guarantee to the extent of 3,000 rupees for any oil supplied by 
C to B on credit. Afterwards B becomes embarrassed, and, without the knowledge of A, B and C 
contract that C shall continue to supply B with oil for ready money, and that the payments shall 
be applied to the then existing debts between B and C. A is not liable on his guarantee for any 
goods supplied after this new arrangement. 

0 i ) C contracts to lend B 5,000 rupees on the 1 st March. A guarantees repayment. C pays 
the 5,000 rupees to B on the 1 st January. A is discharged from his liability, as the contract has been 
varied inasmuch as C might sue B for the money before the 1 st of March. 


ranteeing a clerk's fidelity, the terms of the 
bond held to apply to any office to wliich 
the principal might be appointed in future.] 
So long as an account with the Bank is un- 
broken, a surety should not, without his 
consent express or implied, be prejudiced by 
any departure from the rule of appropriation, 
of items in order of date. 33 I.C. 34=20 C. 
W.N. 562. A surety cannot escape liabi- 
lity on the ground that the circumstances 
were such that the principal debtor was en- 
titled to avoid the contract when in fact the 
contract was not avoided. 229 I.C. 712. 
A slight alteration in the course of business 
does not amount to an alteration in the 
main contract such as would affect the lia- 
bility of the surety. 21 I.O. 322=14 hf.L. 
T. 249. Security bond — Bond to Court 
pending appeal — Alteration in judgment- 
debtor's position by act of third party — 
Liability of surety. 1936 L. 470. A surety 
giving security under O. 38, R. 5, C.P. 
Code, for the value of property sought to be 
attached before judgment continues to be 
liable though the suit is decreed not by the 
Court but by an award of arbitrators. 
Reference to arbitration is an ordinary in- 
cident of the suit. 45 I.C. 429=11 S.L.B. 
122 . Equitable principles underlying the 
section — Application — Surety bond executed 
in pending suit — Parties entering into com- 
promise — Surety if discharged. See 31 Bom. 
L.R. 1442. Stay of execution — Surety not 
discharged by agreement between judgment- 
debtor and decree-holder increasing rate of 
interest and extending time for payment. 91 
I.C. 772=1925 L. 552. The rule that a 
surety is discharged if any alteration is made 
in the contract without reference to the 
surety applies to a surety who is under no 
personal liability hut has merely , deposited 
documents. 55 B. 677=33 Bom. L.R. 709= 
1931 B. 347. See also 152 I.C. 874=1934 
S. 152. It is well-established that a guaran- 
tor is prima facie entitled to have the debt 
proved as against him. The fact that the 
principal ‘ debtor has admitted the debt, or 
that a judgment or award has been given 
against him for the debt, does not hind the 
guarantor, unless he was a party to the pro- 
ceedings in which, the judgment or -award was 


given, or was party to the admission of tho 
principal debtor. Tho liability of a gua- 
rantor must depend on the true construction 
of the guarantee which he has given. If 
the guarantor merely guarantees payment jof 
the debt of the principal debtor, he is entitled 
to require the debt to be proved as against 
him! If, on the other hand, the principal 
debtor has agreed that as against him the 
debt shall be proved in a particular way, 
and the guarantor has guaranteed the debt 
so to be proved, then the guarantor would be 
bound by the particular method of proof 
agreed to by the principal debtor and accept- 
ed by himself. I. L.R. (1941) Bom. 273= 
43 Bom. L.R. 53=1941 Bom. 108. Where 
the business in respect of which a suretv 
had guaranteed losses was one the capital 
of which was limited to a certain amount, 
and bv the partnership deed it was stipu- 
lated that when losses occurred the partner- 
ship was to be dissolved forthwith, the con- 
tinuation of the business, after losses were 
incurred by amalgamation with another con- 
cern and the addition of new dealings to 
the business constitute not only breaches but 
also variations of the terms of the contract 
and exonerate the surety. 41 P.L.R. 47= 
1939 Lali. 193. Surety for tax-collector of 
municipal committee — Bon of tax-collector 
allowed to collect taxes without notice to 
suretv — Defalcation by some— Surety not 
liable . 177 I.C. 75=1938 R. 126. A exe- 

cuted a surety bond for the appearance and 
production of accused in Court at X. Th ® 1 
case was transferred to the Court at Y where 
another surety bond was executed by another 
person in respect of the same accused. The 
case was re-transferred to the Court at X 
where the surety of A was forfeited. On 
a reference to the High Court, nela, that 
the bond executed by A was in the nature of 
a contract and that the transfer of the c*ae 
from X to T amounted to the substitution of a 
different ageement without d's knowledge or 
consent and would suffice to oisc harg e im 
and that the transfer back to X **■ *»■ 
cond variation which did w ° 2 * 

ginal contract. 152 1 * 0 . 874=19S4 6 . 152- 
The provisions of the Contract Act emot 
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134, The surety is discharged by any contract between the creditor and 
the piincipal debtor, by which the principal debtor is 
Discharge of surety by re- released, or by any act or omission of the creditor, 
lease or discharge of principal t j ie consequence of which is the discharge of the 

aebtor * principal debtor. 


be deemed to he exhaustive. S. 133 of the 
Act cannot, in any view, operate to alter the 
primary law of the contract of guarantee that 
the promisee must show performance before 
he can hold the promisor liable. If the con- 
tract with the principal debtor is varied with- 
out the consent of the surety, the latter who 
is not a consenting party to the variation is 
discharged from Liability, although the prin- 
cipal debtor who is entitled to cancel and does 
cancel the contract, subsequently withdraws 
the cancellation and submits to the claim of 
the creditor. If the consideration for the 
original contract with the principal debtor 
fails, the latter is relieved of all liability, 
and necessarily the surety also ceases to be 
liable as surety. The fact that the princi- 
pal debtor withdraws his defence to an action 
by the c-reditor and allows judgment to be 
given against him cannot affect the position 
of the surety. 1938 M.W.N. 325=1938 
Mad. 585. Surety for appearance of 
defendant arrested before judgment — Return 
of plaint for presentation to Court having 
jurisdiction — Surety is discharged — Plaint 
represented in proper Court — Surety bond 
docs not cover new suit. See (1939) 2 H. 
L.J. 816=50 L.W. 426=1939 Mad. 933. 

Sects. 133, 135 and 139. — Applicability — 
Surety bond to Court pending suit — Decree 
— Execution against surety not proceeded 
with — Appeal from decree — Application for 
stay of execution — Offer and acceptance of 
fresh surety in * appeal — Effect — Former 
surety is discharged. 40 Bom.L.R. 989. See 
also 1944 Lah. 428=4G P.L.R. 240. Hav- 
ing regard to the definitions in 8. 126 of the 
Contract A<-t, 8s. 133, 135 and 139 of the 
Act cannot in terms apply to a surety who 
executes a surety bond to a Court; there is 
in such a ease no creditor within the meaning 
of 8. 126. 3935 ST. 258. But there is no 

reason why the principles underlying those 
sections should not be applied mutatis 
mutandis, though the question whether a sure- 
ty is discharged from the undertaking he has 
given to the Court depends on the construc- 
tion of the surety bond. (Zbtd.). See also 
40 Bom.L.R. 989. 

8ec. 134 . — If a creditor allows his remedy 
against the principal debtor to become time 
barred, the surety is deemed to have been dis- 
charged. See 25 A. L.J. 937; 1930 A. L.J. 
1084; 1932 A. 610. But nee 100 1.0. 922 
=1927 L. 396; 138 I.O. 305=1932 L. 419; 
30 R. 398=1932 R. 88. (There is a conflict 
of ruling between the several High Courts on 
this point. — Vide the following rulings.) The 
omission of a Creditor to sue the principal 
debtor, within the period of limitation pres- 
cribed for a suit against the debtor, does not 
discharge the surety under S. 134. 25 N.L. 


R. 74=116 1.0. 421=1929 1ST. 145. S. 134, 
has no application to a case where by a con- 
tract between the creditor and the surety the 
principal debtor is discharged and the sure- 
ty assumes the whole burden of the liability 
of the original principal debtor. 1943 A.3L. 
W. 87. Where the creditor filed the suit 
against the principal and the surety but he 
gave up the former and expressly reserved 
his remedy against the surety, held, that the 
surety was not discharged and that S. 134 
of the Act had no application. 31 Punj.L. 
R. 329. See also 38 M.L.J. 131=54 I.O. 
758 ; 10 Mys.L.J. 175; 1935 A.W.R. 492. 
Where the' creditor allows his suit against 
the principal debtor to abate, on account of 
liis omission to bring the legal representa- 
tive on record, the suretv is discharged. 106* 
I.O. 481 (2) =29 P.L.R. 68; 138 I.O. 305 
=1932 L. 419. See also 54 I.O. 105. 
Omission to proceed against principal in time 
owing to difficulty in service — Striking off 
liis name— Rights of surety. If surety is 
discharged, see 39 B. 52=27 I.C. 165. See 
also 5 B. 647; 13 C. 330; 33 M. 308; 14 
B. 267; 7 B. 146. Failure to obtain per- 
mission of the Insolvency Court before suing 
the debtor who had been adjudicated insol- 
vent, does not release tbe sureties from the 
debt. 1939 A. M.L.J. 84. Principal jand 
surety — Decree against surety — Appeal — 

Cross appeal by creditor — Principal not made 
party — Appeal. 16 I.C. 387 (2). A 

surety is discharged if a consent decree is 
passed without his knowledge and consent. 
30 O.W.N. 540=95 I.C. 409=1926 C. 818. 
Change in relationship between debtor and 
creditor — Discharge of -surety. 71 I.C. 783 
(2) =3 924 L. 194. Plaintiff withdrawing 
Ms suit against principal debtor — Suit against 
the surety must also be dismissed. 40. I.C. 
400. See also 1925 8. 164. The surety of 
an agreement originally void is not discharg- 
ed if the creditor withdraws his claim against 
the principal or his legal representatives and 
he impliedly assents to it. 54 P.R. 1916= 
35 I.C. 537. Where one of two co-sureties 
discharges the principal debt without the 
kuowledge of the other by the execution of* 
a fresh promissory note to the original credi- 
tor’s transferee he is not entitled to contri- 
bution as against the co-surety on Ms dis- 
charging the latter note. 15 L.W. 143=70 
I.C. 355. By telling the principal debtor 
that he would not be called upon to pay and 
that the amount would be recovered from 
the surety, who may sue him if he likes, the 
creditor has not done or omitted to do any 
act, the legal consequence of wMch would be 
to discharge the principal debtor. 96 I.C. 
248=28 Bom.L.R. 662=1926 B. 465. The* 
principle of the English law that discharge* 
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Illustrations . _ 

(a) A gives a guarantee to C for goods to be supplied by C to B. C supplies goods to B 9 and 

afterwards B becomes embarrassed and contracts with his creditors (including C) to assign to them ms 
property in consideration of their releasing him from their demands. Here B is released from his 
debt by the contract with C, and A is discharged from his suretyship. t £ . 

(b) A contracts with B to grow a crop of indigo on A’s land and to deliver it to B at a fcced 

rate, ana C guarantees A’s performance of this contract. B diverts a stream of water which is 
necessary for irrigation of A’s land and thereby prevents him from raising the indigo* C is no longer 
liable on his guarantee. , . f » 

(n) A contracts with B for a fixed price to build a house for B within a stipulated time, if 
supplying the necessary timb er. C guarantees A’s performance of the contract. B omits to supply 
the timber. C is discharged from his surety. 


of principal debtor will not affect right of 
suit against sureties where there is a reser- 
vation to proceed against thepi is applicable 
in India. 38 M.L.J. 131=154 1.0 . 758. 
That the creditor cannot proceed with his 
suit against principal debtor owing to dis- 
appearance of the latter, and, demands relief 
against surety only, does not amount to dis- 
charge of the surety. 17 I.C. 893=8 N. 
L.R. 188. A foreign judgment dismissing 
a suit of the creditor against the principal 
debtor for default is not a judgment inter 
•partes on the merits of the case and cannot 
be availed of by the surety to resist his lia- 
bility to the creditor. 37 P.L.R. 92=1935 
L. 729. As to discharge of obligation on 
continuing guarantee, see 151 I.C. 981=1934 
A.L.J. 763=1934 P.C. 210 (P.C ) . Sec 
also 1930 I*. 812=31 P.L.R. 329. Suit 
dismissed ns against principal — Surety if 
discharged. 44 I.C. 693. Surety, dis- 
charge of — Waiver of claim against princi- 
pal debtor — Waiver and forbearance — Dis- 
tinction — Locus penitentiae . ‘ 20 I.C. 189= 

6 Bur.L.T. 62. A suit is maintainable 
against the surety, although no suit is filed 
against the principal debtor. 52 I.C. 870= 
13 S.L.E. 92; 48 I.C. 424 ; 59 I.C. 312. 
When once a decree is passed both against 
the principal debtor and the surety, the 
surety becomes a judgment-debtor. His debt 
becomes a debt of record . The original con- 
tract has merged in the decree. Hence when 
a creditor releases a principal debtor and re- 
tains his rights as against the surt*ty judg- 
ment-debtor, in proceedings before Debt Con- 
ciliation Board, the surety cannot thereby 
claim that he is also absolved from his lia- 
bility. 8. 134 of the Contract Act has no 
application to such a case. 1939 N.L.J. 
402. See also (1941) 2 M.L.J. 751; 
1938 Nag. 413. 

Surety bond executed in favour of 
Court. — S. 134 presupposes the existence of 
a contract of guarantee, to which the credi- 
tor and the surety, if not also the debtor 
are parties. The liability of the surety 
arises from an undertaking given by Irim. to 
the creditor in consideration of something 
done by the latter. Hence where^ there 
are no contracts between the sureties and 
creditor and security bonds are executed by 
the sureties at the instance of the debtor 
and in pursuance of the orders of the Court 
granting stay, the creditors are not a party 
to the contract of guarantee though empo- 


wered under the security bond to enforce and 
hence S. 134 does not apply to this case. 1936 
A.L.J. 800=1936 A. 549. 

Secs. 134 and 137: Construction. — The 
mere fact that an execution against the 
principal judgment-debtor lias been > allowed 
in be barred by lapse of time is no 'ground 
for the release of discharge of the 1 surety - 
40. C.W.N. 465. A surety is discharged 
when at the date of the suit against him 
the creditor's remedy against the principal 
debtor has become barred by thne. 1939 A. 
M.L J. 66. A creditor dots not lose his 
remedy against the surety by reason of the* 
fact that he did not prefer his claim within 
time against the principal debtor. 1941 O. 
W.N. 473=193 I.C. 344 ; 41 C. W. N. 
3361. Mere entering into a compromise 
decree by the parties would not necessarily 
discharge the surety. But where a compli- 
cated arrangement is entered into which 
could not have been within the contempla- 
tion of the surety and new terms are im- 
ported quite outside the reasonable requir- 
ments of a settlement by consent, the surety 
will be discharged. 1937 Hang. 499. 

Secs. 134, 137 and 139 .— See 154 I.C. 
814=1935 O. 260=1935 O.W.N. 274. A 
auretv is discharged if the creditoi;, without 
his consent, either releases the principal 
debtor or enters into a binding arrangement 
with him to give him time. In each case 
the ground of the discharge is that the 
surety's right to pay the debt at any time 
and after paying it, to sue the principal m 
the name of the creditor, is interfered with. 
Ss. 134 and 139 of the Contract Act are 
merely declaratory of what the law of Eng- 
land was ana is. S. 139 only applies where 
the eventual remedy of the surety against 
the principal debtor is impaired . Under 
S . 134 the surety is discharged if, and only 
if a contract has* been entered into by which 
the debtor is released or if there has been 
itny act or omission on tbe part of the cre- 
ditor the legal consequence of which has 
been to discharge the principal debtor- 66 
I. A. 198=43 C.W.N. 641=1939 P.C. 110 
= (1939) 2 M.L.J. 253 (P.C.)- A credi- 
tor while enforcing his contract may elect 
fo have recourse to the surety rathe* than 
to the principal debtor; but he must not m 
so doing release the latter in such a way »» 
to render the contract unenforceable against 
him and therefore void. If he does this, the 
surety can have no recourse to the principal 
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Discharge, of surety when 
creditor compounds with, gives 
time to, or agrees not to sue, 
principal debtor. 


135. A contract between the creditor and the 
principal debtor, by which the creditor makes a com- 
position with, or promises to give time to, or not to sue, 
the principal debtor, discharges the surety, unless the 
surety assents to such contract. 


debtor for repayment and both by virtue of 
Ss 134 and 139 the surety is discharged. 
(1920 Mad. 216, Diss.) Thus if the 
creditor chooses to have recourse to the 
surety the principal debtor remains liable to 
the latter, but if the creditor after having 
instituted a suit against both the principal 
debtor and his surety, extinguishes his re- 
medy against the principal debtor by with- 
drawing a suit against him without the per- 
mission of the Court under 0. 23, R. 1 (3), 
C.P. Code, then his aet discharges both 
the principal debtor and by virtue of Ss. 134 
and 139, Contract Act, the surety in addition. 
(1 L.B.R. 1^0, Foil.) The test is not whe- 
ther the creditor has for the time being con- 
fined his attention to the surety rather than 
to the principal debtor, but whether he has 
irrevocably abandoned his rights against the 
principal debtor by releasing or discharging 
Mm from the contract or has impaired the 
remedy of the surety against the principal 
debtor, 171 I.C. 291=1937 Bang. 302. 

Secs. 134 ani> 139: Discharge Oy surety. 
— The mere filing beyond time by the cre- 
ditor of an application for restoration of 
Ms suit against the principal debtor which 
had been dismissed for default, will not be 
legally sufficient to absolve the surety from 
liability either under S. 134 or S. 139 of the 
Contract Act. 1935 L. 729=37 P.L.R. 92. 
The position of the surety is twofold: on 
the one hand he is liable to pay the debt, on 
the other hand when he pays the debt, he 
stands in the shoes of the creditor. If the 
liability of the surety is so co- extensive with 
that of the principal debtor, his right 
is not less co-extensive with that of the cre- 
ditor after he satisfied Ms debt. To enable 
the surety to enforce Ms right against the 
principal debtor, there are two essential con- 
ditions (0 that the debt itself must subsist, 
(ti) that Ms remedy against the principal 
must, remain unimpaired. The creditor will 
be entitled to compel the surety to perform 
his promise only if the debt subsists and the 
surety ’a remedy is unimpaired. 176 I.C. 
686=1933 Nag. 413. Creditor excluding debt 
guaranteed by surety from settlement by the 
Debt Conciliation Board — Surety discharged.' 
176 I.C. 686=1938 Nag. 413. 

Secs. 134 astd 145. — The effect of the 
creditor waiving Ms claim against the prin- 
cipal debtor in a suit brought against the 
principal debtor and the surety is the bar- 
ring of the remedy by suit against the deb- 
tor. and is not the extinction of the debt. 
The remedy of the surety under S. 145 of 
the Contract Act against the debtor remains 
open and unimpaired to the surety, and 
therefore the surety is “not discharged. 14 


B. 594=1937 R. 72. See also 1935 L. 906. 

Sec. 135. — [$ee also notes under S. 133.] 
As to the principal of this section, see 4 C. 
132; 14 M.L.T. 249. S. 135 has no ap- 
plication to the case of a surety under O. 
38, R. 3, C.P. Code. 37 M.L.J. 435=53 
I.C. 367. See also 1936 A.M.L.J. 1. A 
person cannot take advantage of the provi- 
sions of S. 135 and cannot plead that 
he is a surety, unless he comes under the 
definition of the word in S. 126 of the Act 
and must be a party to a contract of guaran- 
tee. 55 L.W. 664=1942 M.W.N. 623= (1942) 2 
M.L.J. 532=1943 Mad. 216. A surety’s 
liability does not come to an end if the cre- 
ditor gives time to the principal debtor in 
consideration of part payment of the debt 
by the latter. 24 I.C. 864 (22 A. 351, 
Dist . ) . Striking of balance in account bo.ok 
does not confer any benefit upon the princi- 
pal debtor, and therefore does not discharge 
the surety from liability. 133 I.C. 652= 
1931 L. 627. See also 45 BomuL.R. 438. 
Where a creditor extends time for the pay- 
ment of debt, without surety’s consent the 
surety is discharged. 30 I.C. 637=8 Bur. 
L.T.* 114. See also 120 I.C. 552 (1); 122 
I.C. 602 (2); 1929 A. 664=27 A. L.J. 1137. 
But a surety executing a bond under S. 55 
(4), C.P. Code, wMch is in favour of the* 
Court, although the ultimate beneficiary may 
be the decree-holder, is not discharged by de- 
cree-holder, granting time to judgment-debtor. 
100 I.C. 762=1927 L. 336. See also 120 
I.C. 58=59 M.L.J. 89=1929 P.C. 273 
(P. C. ){'. Compromise with the principal 
debtor discharges surety. 11 P- 590=140 
I.C. 564=1932 P. 313; 31 Bom.L.R. 1442. 
The effect of a compromise on the liability 
of the surety is a question of fact in each 
case. Where surety undertook liability for 
the restoration of the property and payment 
of mesne profits in case the decree of the 
trial Court was reversed on appeal and his 
liability was not in terms excluded in case 
of a compromise, the surety is bound by the 
• terms of a compromise between the parties 
although entered into without his knowledge. 
But if the compromise provides for post- 
poned payment or for the amount being paid 
in instalments, the surety is discharged 
from his obligations. 56 M. 625=1933 M. 
309=64 M.L.J. 386. The appdlant was 
the surety for the judgment-debtor. He 
undertook to * fulfil the terms of the decree 
or order that may be passed in the suit hy 
the trial or the appellate Court.’ The suit 
was bona fide compromised . It was held 
that on the terms of the bond, the surety’s 
liability was not discharged by the compro- 
mise. 55 B. 97=32 Bom.L.R. 1394=1931 
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Surety not discharged when 
agreement ^ made with third 
person to give time to principal 
debtor. 


1 36. Where a contract to give time to the principal 
debtor is made by the creditor with a third person, and 
not with the principal debtor, the surety is not discharged. 


Illustration . 

C, the holder of an overdue bill of exchange drawn by A as surety for B, and accepted by JB 9 
contracts with M to give time to B . A is not discharged. * 


137. Mere forbearance on the part of the creditor to sue tne principal debtor 

Creditor’s forbearance to sue ? r €r £ OTce an 7 other remedy against him does not, 
does not discharge surety. in t he absence of any provision in the guarantee to the 

contrary, discharge the surety. 

Illustration . 


B owes to C a debt guaranteed by A. The debt becomes payable. C does not sue B for a 
year after the debt has become payable. A is not discharged from his suretyship. 

138. Where there are co-sureties, a release by the creditor of one of them does 


B. 55, Liability of the surety for the ap- 
pearance of the judgment-debtor ceases if 
the latter appears and is allowed to pay the 
decree amount in instalments. 56 G.L.J. 
586=1933 C. 337=143 1,0 . 322. If a cre- 
ditor agrees to discharge the principal deb- 
tor but reserves his rights against the surety, 
the agreement though entered into behind 
the back of surety only operates as a coven- 
ant not to sue between the creditor and the 
debtor and does not discharge the surety, as 
the surety's right of recourse against the 
debtor is not extinguished. 1933 M. 309= 
64 M.L.J. 386=56 M*. 625. The opening 
of a second account in favour of the princi- 
pal debtor does not discharge the guarantee. 
23 C.L.J. 256=20 C.W.N. 562. See also 
3 0. 177; 119 1.0. 749=1929 B. 187. 

“Gives toie" — Meaning* of — Aoceptancje 
as AunmoNAi. Security. — By giving time is 
meant not merely forbearance to sue but 
entering into a binding agreement by which 
the creditor precludes himself from suing 
within a certain time. The third defen- 
ant had given a guarantee to the plaintiff in 
respect of advances to the first defendant for 
trade purposes. The plaintiff who had ac- 
cordingly advanced about Bs. 13,000 de- 
manded payment. The first defendant 
asked for time and gave the plaintiff bills 
payable at a future date as security. The 
bills were presented in due course for pay- 
ment and dishonoured. In a suit by the 
plaintiff, held, that by taking bills payable 
at a future date, the plaintiff had put it out 
of his power to sue for the amounts till the 
date of maturity and the surety was there- 
fore disc har ged. 65 M.L.J. 458. The 
calculation of interest on the amounts due 
up to the date of maturity and the accept- 
ance of interest in advance would amount to 
giving of time. 146 I.C. 608=1933 M. 756 
=65' M.L.J. 458. In view of 55 M.L.J. 1 
(P.C.), it is doubtful whether the rule 
laid down in 22 A. 351, that a mere gratui- 
tous agreement by a creditor to give time 
to the principal debtor will not discharge the 
surety, and that in order to have such effect, 
an agreement to give time to the principal 
debtor must amount, to a contract, that is, 


there must be consideration, therefore, is 
good law. 1933 S. 311, Where in an 
execution case, the auction-purchaser who 
had deposited the sale price in Court was 
allowed to withdraw it on furnishing se- 
curity to re- deposit when asked to do so, 
and on so being asked he wanted a month's 
time to deposit the amount which was grant- 
ed by the Court and was not objected to by 
the counsel for the decree-holder, but on 
subsequent date the Court being aware of 
the surety bond ordered the surety to de- 
posit the amount and modified the previous 
orders. Meld, that the surety was not ab- 
solved under S. 135. The bond was in 
favour of the Court and the Court had dis- 
cretion to order the auction-purchaser to 
deposit the amount at any date it liked and 
the consent of the counsel for the decree- 
holder was immaterial. 40 P.L.B. 755= 
1938 Lah. 472. TJnder S. 135 a surety who 
undertakes to pay the decretal amount due if 
the judgment-debtor does not satisfy the de- 
cree by a certain date is not discharged from 
his liability by the executing Court granting 
further time to the judgment-debtor for mak- 
ing the pavment. 1944 N.L.J. 271=A.I. 
B. 1944 Nag. 277. 

Secs. 135, 136 anu 139 . — See 15 Mys. 
L.J. 56. 

Sec. 137. — A mere forbearance or de- 
lay in suing the principal or pressing him for 
payment does not discharge the surety. 55 
I.C. 610=1 L. 262. See also 161 I.C. 244 
=1936 Pesh. 80. The words “mere for- 
bearance" in S. 137 mean forbearance of fhb 
creditor from suing the debtor within the 
period of limitation. The simple reason 
for this interpretation is that a person can 
only forbear to do a thing as long as he has 
got a right to do it. Directly the suit of 
the creditor becomes time-barred he loses 
his power to enforce his claim. (24 A. 
504 foil.) 160 I.C. 1005=1936 Pesh. 20. 
See also 40 C.W.N. 465. On this section, 
860 11 A. 310; 24 A. 504; 22 A. 351; 12 C. 
330; 8 A. 259; 1933 M.W.N. 1281; 1935 
O. 260=1935 O.W.N. 274, 

Sec. 138 . — See S. 44, su pra. 




1 820 


[S- 139 


The Civil Court Manual (Imperial Acts). 


Release of one co-surety 
does not discharge others. 


net discharge the others ; neither does it free the 
surety so released from his responsibility to the other 
sureties. 


If the creditor does any act which is inconsistent with the rights of the 
surety, or omits to do any act which his duty to the 
surety requires him to do, and the eventual remedy 
of the surety himself against the principal debtor is 
thereby impaired, the surety is discharged. 

Illustrations . 


139- 


Discharge of surety by credi- 
tor's act or omission impairing 
surety’s eventual remedy. 


(a) B contracts to build a ship for C for a given sum, to be paid by instalments as the work 
reaches certain stages. .4 becomes surety to C for B’s due performance of the contract. C without 
the knowledge of A, prepays to B the last two instalments. A is discharged by this prepayment. 

(61 C lends money to B on the security of a joint and several promissory note made in Cs 
favour by B, and by A as surety for B, together with a bill of sale of B’s furniture, which gives power 
to C to sell the furniture, and apply the proceeds in discharge of the note. Subsequently, C sells 
the furniture, but, owing to his misconduct and wilful negligence, only a small pnee is realized. A 
is discharged from liability on the note. 

(c) A puts M as apprentice to B, and gives a guarantee to B for M’s fidelity. B promises on 
his part that he will, at least once a month, see M make up the cash. B omits to see this done as 
promised, and Af embezzles. A is not liable to B on bis guarantee. 

140. Where a guaranteed debt has become due, cr default of the principal 
debtor, to perform a guaranteed duty has taken place. 
Rights of surety on payment surety, upon payment or performance of all that he 

or performance. h Uable f or# is invested with all the rights which the 

creditor had against the principal debtor. 


Sec. 139. — Bank deposits — Security for 
— Liquidation — Creditors applying for divid- 
ends is not inconsistent with rights of sure- 
ty. 4 L.L..T. 183=1922 It. 89. Surety is 
discharged from liability to the extent that 
he was deprived from recovering from the prin- 
cipal debtor the amount claimed by the 
creditor. 58 P.L.R. 1912=15 I.C. 469. 
See also 149 I.C. 168=1934 A. 616. Where 
a person stands surety for several defend- 
ants hut the plaintiff proceeds against one 
defendant only, the exoneration of the re- 
maining defendant discharges the surety. 
60 I.C. 144. Discharge of surety — Conduct 
of creditor — Negligence. 38 M.L.J. 402= 
58 T.O. 64S. Sa also 1937 Rang. L. R. 
405 (neglect by obligee to observe rules as to 
supervision and cheeking) . On a continuing 
guarantee for the honesty of a servant if 
the master discovers that the servant has 
been guilty of dishonesty in the course of 
tin* service, and ehoosos to continue him in 
his employ without the knowledge and con- 
sent of the surety he cannot afterwards have 
recourse to the surety make good any loss 
which mav arise from the dishonesty of the 
servant during the subsequent service. It is 
the duty of the master, if he proposes to 
continue the servant in his service, to inform 
the surety of the misconduct of the servant. 
The failure to inform the surety of the con- 
tinuance of the employment of the servant 
after his misconduct discharges the surety 
from further liability. 46 P.L.R. 236= A. 
r.R. 1944 Lali. 424. As to the effect of 
withdrawal of suit against the principal debt- 
or, see 38 M.L. J. 131; 25 A.L.J. 937; 1927 
L. 396 cited under S. 134. As to the ef- 
fect of the creditor allowing his suit against 


the principal debtor to abate, see 106 I.C. 
481 (Punj.) and 1932 L. 419 cited under S. 
134. Suit against debtor dismissed for de- 
fault — Creditor applying for its restoration 
beyond time-— Surety not discharged. 16 L. 
757=1935 L. 729. Surety undertaking obli- 
gation liability in respect of amount decreed 
against the defendants — Suit dismissed 
against one defendant — Compromise decree 
passed against another defendant — Effect is. 
the discharge of the surety. 47 L.W. 84= 
1938 Mad. 422. 

Secs. 140 and 141: Scope op. — 
When a surety has paid all the debts 
he was liable for, on the language 
of S. 140, he is entitled to demand 
all the securities held by the creditor at the 
time of payment whether they had been re- 
ceived simultaneously with the loan advanced 
or subsequently. S. 141, only means that 
a surety cannot complain if, before payment, 
the creditor loses or parts with a security ob- 
tained by him after the contract of surety 
was entered into. S. 141 does not enable 
the creditor to withold from the surety 
any security actually held by him at the lime 
frhen the debt is paid or in any other *way to 
detract from the rights of the creditor as 
declared by S. 140. S. 141 only gives him 
liberty of action in respect of securities not 
held by him at the time of the contract of 
suretyship provided he exercises it before 
payment. But Ss. 140 and 141, priTna facts 
have reference to the simple case of a surety 
for a single debt for which the creditor holds 
a security or securities. 1943 M.W.N. 684 
=I.L.R. (1943) Mad. 340=(1944) 1 M.L. 
J. 1=1944 Mad. 195. 

Sec. 140: “Invested” — Meaning op. — 27 
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141. A surety is entitled to the benefit of every security which the creditor 

c has against the principal debtor at the time when the 

benefit of contract of suretyship is entered into, whether the 
creditors secundes. surety knows of the existence of such security or not ; 

and* if the creditor loses or, without the consent of the surety, parts with such security, 
the surety is discharged to the extent of the value of the security. 

Illustrations . 

(a) C advances to B , his tenant, 2000 rupees on the guarantee of A. C has also a further 
security for the 2,000 rupees by a mortgage of B*s furniture. C cancels the mortgage. B becomes 
insolvent, and C sues A on his guarantee. A is discharged from liability to the amount of the value 
of the furniture. 

(b) C, a creditor, whose advance to B is secured by a decree, receives also a guarantee for 
that advance from A. C afterwards takes B’s goods in execution under the decree, and then, without 
the knowledge of A, withdraws the execution, A is discharged. 

(e) A, as surety for j B, makes a bond jointly with B to C, to secure a loan from C to B. After- 
wards, C obtains from B a further security for the same debt. Subsequently, C gives up the further 
security. A is not discharged. 

142. Any guarantee which has been obtained by means of misrepresentation 

Guarantee obtained by mis- made b ? the 5 reditor > or . ' vith his knowledge and 
representation invalid. assent, concerning a material part of the transaction, 

is invalid. 


Guarantee obtained by con- 
cealment invalid. 


143. Any guarantee which the creditor has 
obtained by means of keeping silence as to material 
circumstances is invalid. 


Bom.L.B. 1168=1925 B. 457. A surety up- 
on payment of the debt to the creditor be- 
comes clothed with all the rights of the cre- 
ditor against the principal debtor as also per- 
sons claiming under the principal debtor. 99 
1.0. 676=25 L.W. 190=1927 M. 421. The 
word * invested 9 dispenses with necessity of 
assignment. 27 Bom. I /.R. 1168=94 I.0L 575 
=1925 B . 547 . As to what rights are acquir- 
ed by a surety who pays paTt only of the debt 
due, see 49 A. 640=101 I.C. 513=1927 A. 
538. A surety’s right stands on a higher 
footing than a right for contribution. He is 
bound to discharge the liability of the per- 
son for whom he stands surety but he is not 
liable jointly and severally to pay the decree 
debt along with all the judgment-debtors. 
40 M.L.J. 529= 62 I.C. 706. As to rights 
of a transferee of surety’s estate paying a 
debt due by his transferor as surety for 
another, see 1932 A.Ir.J. 868=1932 A. 610. 
Under S. 140 as also under the English law, 
the suretys’ right to the benefit of thg secu- 
rity held! by the creditor vests in him the mo- 
ment he pays Ihe guaranteed amount. The 
creditor cannot afterwards make an appropri- 
ation to the prejudice of the rights of the 
surety which have accured to him. Indeed 
he cannot do so even before as the surety is 
entitled to the benefit of every security held 
by the creditor at the time when the contract 
of suretyship was euteTed into. * The security 
held by the creditor as cover for a debt at- 
taches to every rupee of the debt and :*f he 
chooses to accept the guarantee with respect 
to part only of the debt the surety on pay- 
ment of that part, is by force of law entitl- 
ed to a proportionate part of the security. 
A surety for* a part only of a debt is, ou pay- 
ment of that part, entitled pro tanto to the 
security held by the creditor as cover for the 
debt as a whole. S. 92, T.P. Act, under 


which the right of subrogation is not avail- 
able until the mortgage is redeemed in full, 
is wholly inapplicable to ihe case of a surety 
who guarantees to pay a debt. 1943 M.W. 
N. 684= (1944) 1 M.L.J. 1. 

Sec. 141 . — See 7 B.H.C. 118. See also 
1930 A.L.J. 1181=1930 A. 543 cited under 
S. 126. One of the joint promisors paying 
the entire debt is not entitled to the benefit 
of the security held by the creditor in the 
absence of special contract- 55 M. 949=139 
I.C. 562=63 M.L.J. 615. S. 141 does not 
cover the case where the creditor and debtor 
agree between themselves to vary their origi- 
nal contract by reducing the amount to be 
advanced and the number of properties to be 
given as security* There is, in such a case, 
no parting with security. 56 B. 101=34 
Bom.L.B. 167=1932 B. 168. See also 152 
I.C. 571=59 C.L.J. 503=1934 O. 699. In 
a suit on a mortgage bond against the mort- 
gagee and his surety, the plaintiff mortgagee 
claimed only a money decree and stated in 
the plaint that he had ‘‘given up only the 
mortgage right and filed the suit as on a 
simple bond . ’ ’ The surety pleaded that he 
was exonerated from liability by the reason 
of the plaintiff having given up his rights 
under the mortgage bond. Meld, that not- 
withstanding this statement in the plaint, the 
plaintiff could still sue, under O. 34, B, 14, 
C. P. Code, for sale, and there was nothing 
to preclude him from assigning the mortgage 
right to the surety or to preclude the surety 
from enforcing the mortgage right by reason 
of the provisions of S. 141, Contract Act, 
and that the surety was not discharged. 45 
L.W. 602= (1937) 1 M.L.J. 469=1937 Mad, 
501. 

Seo. 141, III. (&).— See 149 I.C. 168= 
1934 A. 616. „ _ ^ 

Sec. 143. — On this section, see also 15 B. 
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Illustrations . 

(a) A engages B as clerk to collect money for him. B fails to account for some of his receipts, 
and A in consequence calls upon him to furnish security for his duly accounting. C gives his guarantee 
for B 9 s duly accounting. S does not acquaint C with B's previous conduct. B afterwards makes 
default. The guarantee is invalid. 

(A) A guarantees to C payment for iron to be supplied by him to B to the amount of 2,000 
tons. B and C have privately agreed that B should pay live rupees per ton beyond the market price, 
such excess to be applied in liquidation of an old debt. This agreement is concealed from A, A is 
not liable as a surety. 

144. Where a person gives a guarantee upon a 
Guarantee on contract that contract that the creditor shall not act upon it until 
creditor shall not act on it another person has joined in it as co-surety, the guarantee 
until co-surety joins. ig ^ ^ that othe r person doe s net join. 

145. In every contract of guarantee there is an implied promise by the principal 
debtor to indemnify the surety ; and the surety is 
Implied promise to indemni- en titled to recover from the principal debtor whatever 
y surety. sum he has rightfully paid under the guarantee, but 

no sums which he has paid wrongfully. 


585=33 0. 713; 6 M. 406. S. 143 is not 
applicable to cases of mere non-disclosure, 
because mere non-disclosure, as distinguished 
from intentional concealment cannot amount 
to keeping silence under the section. There 
is no general obligation on the part of a bank 
to volunteer to a surety particulars of one 
of its constituent's indebtedness, for this is 
a matter on which the surety has to inform 
himself. I.L.R. (1940) Mad. 757=1940 
Mad. 437= (1940) 1 M. L. J. 424. See 
also 1930. Mad. 874, infra . Where a person 
stands surety for another as regards an ad- 
vance to be* made by a Bank, the Bank is un- 
der no obligation to disclose any past indeb- 
tedness existing at the date of the contract 
of suretyship. It is a matter on which the 
person standing as surety has to inform him- 
self. If, of course, he wanted the informa- 
tion and the Bank gave him wrong informa- 
tion it might vitiate the contract of surety- 
ship. There is difference in this respect, 
between fiduciary guarantees, e.g. t guaran- 
tees for the fidelity of servants, assurances 
upon ships and lives, etc., and guarantees by 
persons in favour of Banks. In the latter 
case, the surety is not entitled to receive 
without inquiry from the party to whom he 
is about to bind himself, a full disclosure of 
all circumstances of the dealings between the 
principal and the party. If he wants to 
know any particular matter he must make 
in the subject of a distinct enquiry. 1930 
M. 874=59 M.L.J. 513. A contract of 
guarantee for the honesty of a servant who 
is already in the employment of the master 
and has been guilty of acts of dishonesty is 
invalid, if the master says nothing about them 
and allows the surety to enter into the con- 
tract in ignorance of the true state of affairs. 
The past conduct of the servant is not only a 
material but a vital circumstance and a con- 
tract induced by the silence of the master up- 
on this vital question is invalid under S. 143, 
and the surety 5s not liable under it. 46 
P.L.B. 236=A.I.R, 1944 Lah. 424. 

Sec. 145.— See 14 R. 595=1937 R. 72. 
The rights of a surety under the section is 


not limited to the rights of a creditor against 
the principal debtor. 1932 A.L.J. 868 = 
1932 A. 610. u Rightfully paid/' meaning 
of. See 26 M. 332; 49 B. 202=27 Bom. 
L.R. 178=86 I.C. 883=1925 B. 244. A 
payment by surety to creditor made after the 
suit against the principal debtor had been 
instituted and with the object of assisting 
that suit to reach a successful termination 
might be held to be a wrongful payment, while 
a payment made before the nstHution of such 
suit might be held to be a rightful payment* 
1930 L. 812=31 P.L.R. 329. “Wrongful- 
ly 7 9 meaning of. See 1936 A.M.L.J. 41. 
The liability of the principal debtor to pay 
the surety cannot arise from a mere implied 
promise to indemnify contained in S. 145 but 
must be the result of a contract between the 
surety and the creditor to which the debtor 
is a party. The implied rights possessed by 
a surety are available when the suretyship 
has been undertaken at the request, actual or 
constructive of the principal debtor but not 
otherwise. 39 M. 965=30 M.I/.J. , 369. 
Where a person stands surety for another, 
there iB always an implied warranty by the 
latter that he would indemnify inich person 
in case he is damnified owing to a default 
made by him in the performance of any of the 
conditions imposed upon him under the secu- 
rity bond. A person giving security for 
the payment of the decretal amount ‘who is 
made to pay the decretal amount on the 
ground that a default has been made in the 
performance of the conditions of the security 
bond by the judgment-debtor is entitled to a 
decree for the decretal amount against the 
original judgment-debtor. " 123 I.C. 126= 
1930 L. 399. Surety for the appearance 
of another cannot be permitted to claim the 
money forfeited as it would be opposed to 
public policy. 1932 L. 23=32 P.L..R. 739. 
S. 145 of the Act does not debar a surety 
from making a claim against the principal 
debtor in cases where he has not made the 
payment under the guarantee but has become 
liable only in praesenH to do so. In the 
absence of a provision in the statute restrict- 
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Illustrations . 

(a) B is indebted to C, and A is surety for the debt. C demands payment from A, and on 
his refusal sues him for the amount. A defends the suit, having reasonable grounds for 4°ing so, but 
is compelled to pay the amount of the debt with costs. He can recover from B the amount paid by 
him for costs, as well as the principal debt. 

( b ) C lends B a sum of money, and A, at the request of By accepts a bill of exchange drawn 
by B upon A to secure the amount. C, the holder of the bill, demands payment of it from A, and, 
on A*s refusal to pay, sues him upon the bill. A, not having reasonable grounds for so doing, defends 
the suit, and has to pay the amount of the Bill and costs. He can recover from B the amount of 
the bill, but not the sum paid for costs, as there was no real ground for defending the action. 

(c) A guarantees to C, to the extent of 2,000 rupees, payment for rice to be supplied by C to B. 
C supplies to B rice to a less amount than 2,000 rupees, but obtains from A payment of the sura of 
2000 rupees in respect of the rice supplied. A cannot recover from B more than the price of the 
rice actually supplied. 


146. Where two or more persons are co-sureties for the same debt or duty. 

Co-sureties liable to contri- either jointly or severally, and whether under the same 
bute equally. or different contracts, and whether with or without 

the knowledge of each other, the co-sureties in the 
absence of any contract to the contrary, are liable as between themselves, to pay 
each an equal share of the whcle debt, or of that part of it which remains unpaid 
by the principal debtor. 


Illustrations. 

(a) A , B and C arc suerties to D for the sum of 3,000 rupees lent to E. E makes default in 
payment. A , B and C are liable, as between themselves, to pay 1,000 rupees each. 

(b) A y B and C are sureties to D for the sum of 1,000 rupees lent to E y and there is a con- 
tract between A, B and C that A is to be responsible to the extent of one-quarter, B to the extent of 
one quarter, and C to the extent of one-half. E makes default in payment. As between the 
sureties, A is liable to pay 250 rupees, B 250 rupees and C 500 rupees. 

147. Co-sureties who are bound in different sums 
. of hound are liable to pay 'equally as far as the limits of their 

m different sums. respective obligations permit. 

Illustrations . 

(a) Ay B and C ?s sureties for Z), enter into three several bonds, each in a different penalty, 
namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that of 40,000 rupees, 
conditioned for E's duly accounting to E. D makes default to the extent of 30,000 rupees. A, B 
and C are each liable to pay 10,000 rupees. 

(b) Ay B and C, as sureties for Z>, enter into three several bonds, each in a different penalty, 
namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that of 40,000 rupees, 
conditioned for D’s duly accounting to E. D makes default to the extent of 40,000 rupees. A is 
liable to pay 10,000 rupees, and B and C 15*00° rupees each. 

(c) Ay B and C, as sureties for D, enter into three several bonds, each in a different penalty, 
namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in that of 40,000 rupees, 
conditioned for j D’s duly accounting to E. D makes default to the extent of 70,000 rupees. A, B 
and C have to pay each the full penalty of his bond. 


ing the claim of a Burety against principal 
debtor to cases where the surety has already 
paid the amount the Court would be at liber- 
ty to apply the principle of the English deci- 
sions which hold that as soon as the obliga- 
tion to- pay becomes absolute, a surety has a 
right in equity to be exonerated by his princi- 
pal. 32 Bom.L.B. 207=1930 B. 331. Exe- 
cution of mortgage by a surety is payment 
and suit would lie to recover it from the 
debtor. 58 I.C. 123. The payment which 
gives the surety a right of action against the 
principal debtor must be a payment of mo- 
ney or money’s worth. Where the surety has 
not paid - the amount due by the principal 


debtor to the creditor but merely executes 
a bond for its future payment, a suit by the 
surety for recovery of the amount due by the 
principal debtor to the creditor is prema- 
ture and he has no cause of action until 
pays the amount due under the Bond. 14 
B. 511=163 I.C. 668=1936 B. 235. “Pay- 
ment* * means payment in money or property 
as money equivalent and not merely in the 
shape of a bond or a pronote or acknowledg- 
ment of liability, 50 I.C. 611=15 N.L.B, 
78. See also 89 I. O. 65=1925 N„ 392; 14 
Bang. 594=1937 Bang. 72. 

Sbo. 146 . — See 8. 43, supra. See 26 A.* 
40.7; 4 B. 321. 
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[S. 148 


CHAPTER IX. 

Of Bailment. 

148. * A “ bailment ” is the delivery of goods by one person to another for 
Bailment,” “bailor,” and s ? me P ur P°^> u P on a . .contract that they shall, when 


bailee,’* defined. 


tJWA&AV was, ~ ^ — 7 - » 

the purpose is accomplished, be returned or otherwise 
disposed cf according to the directions of the person 
delivering them. The person delivering the goods is called the “ bailor.” The 
person to whom they are delivered is called the <£ bailee.” 

Explanation . — If a person already in possession of the goods of another con- 
tracts to hold them as a bailee, he thereby becomes the bailee, and the owner becomes 
the bailor, of such goods although they may not have been delivered by way of 
bailment. 

149. The delivery to the bailee may be made by doing anything which has 
the effect of putting the goods in the possession of the 
Delivery to bailee how intended bailee or of any person authorized to hold 
ma “ c * them on his behalf. 


Sec. 148. — “For some purposes”, meaning 
of. Sec 18 N.L.J. 97. TJse of property 
bailed by bailee not necessary to constitute 
bailment. 18 N.L.J. 97. It is the pawnor 
and not an assignee from him that can give 
directions to the pawnee as regards the deli- 
very or disposal of the pledged property. 
The directions must be definite and reason- 
able in order to be binding on the pledgee. 
65 I.C. 65=1922 N. 127. Where A lent 
some ornaments to B to be used by the latter 
in a religious procession the transaction is a 
bailment . In such a case there is an implied 
contract for return of the articles in a rea- 
sonable time. 126 I.C. 682=1930 O. 395. 
Liability of goldsmith. 15 I.C. 431=5 Bur. 
L.T. 106. In case of deposit of money there 
is no bailment. 13 B. 338; 32 M. 68. The 
relationship is that of borrower and lender. 
(Ibid.) On this section, see also 1939 Cal. 
746. 

Bailment. — Meaning of. 23 S.L.B. 13. 
As to essentials of bailment, see 16 Mys.L. 
J. 368. Bailment distinguished from sale or 
exchange. See 2 A. 756. Delivery of goods 
for safe custody creates bailment not agency. 
See 1937 AD. 255, cited under S. 237, 
infra . 

Sec. 148, Expl. — A bailment is made when 
one person delivers goods to another for some 
purpose under an agreement , that they shall 
be returned after the purpose is accomplish- 
ed . A seller of goods cannot be regarded as 
u bailee of the goods sold, unless there is a 
<'niitra«»t to that effect for the buyer does not 
deliver the goods to the seUer for some pur- 
pose under an agreement for their return. So 
also under the Explanation to S. 148, the sel- 
ler can become a bailee only if he contracts 
to hold them as bailee. 11 O.W.N. 958= 
1934 O. 380. After the Court had passed a 
re-delivery order the relation of bailor and 
bailee is established between the judgment- 
debtor and the decree-holder by virtue of ex- 


planation to S. 148. 1929 I.. 386. 

Secs. 148 and 149: Bailment op goods — 
Essentials. — It is an essential element of 
Ss. 148 and 149 that there must be the putt- 
ing into possession of the bailee or his agent 
of the goods in question. Where all that 
was done was that the bank received a docu- 
ment of title to the goods and the bank re- 
ceived the document in order that the docu- 
ment might be handed to the consignee by 
the bank and the consignee would pay 
a sum of money to the bank. Held, that 
there was no bailment of goods. 148 I.C. 
644=1934 A. 568. See also 1937 M.W.N. 
1042. 

Secs. 148 and 151. — See 18 Lab. 380= 
39 P.L.B. 845=1937 Lab. 572 (Stolen pro- 
perty recovered from the aeeused and kept 
with a person in charge of Court records and 
property — Such person embezzling such pro- 
perty— Secretary of State not liable. ) 
Where silver entrusted to another is not to 
be returned in specie bnt has to be returned 
in the shape of a finished article, the inten- 
tion of the parties is that the same silver 
would be used for the purpose, and the tran- 
saction is one of bailment. The bailee is 
absolved from liability for the loss of such 
silver by theft, if he is not guilty of care- 
lessness or negligence. 1936 O.W.N. 334= 
1936 O. 264. 

Sec. 149. — By law the duty of a Bailway 
Company is that of a common carrier and 
the Bailway Company cannot Tefuse carriage 
of goods. Liability of railway is that of 
bailee. Buies restricting liability imposed by 
Bail ways Act are invalid. 20 A.L.J. 31= 
44 A. 218. The mere fact that the loading 
clerk of a railway filled up what is called the 
serial number in the forwarding note without 
doing anything further would not amount to 
the delivery of goods to the railway by the 
consignor. 45 A. 235=21 A.L.J. 474. 
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Bailor’s duty to disclose 
faults in goods bailed. 


150. The bailor is bound to disclose to the bailee faults in the goods bailed, 
of which the bailor is aware, and which materially 
*? _ dlsclose interfere with the use of them, or expose the bailee 
to extraordinary risks ; and, if he does not make such 
disclosure, he is responsible for damage arising to the bailee directly from such 
faults. 

If the goods are bailed for hire, the bailor is responsible for such damage, 
whether he was or was not aware of the existence of such faults in the goods bailed. 

Illustrations . 


( 0 ) A lends a horse, which he knows to be vicious, to B. He does not disclose the feet that 
the horse is vicious. The horse runs away. B is thrown and injured. A is responsible to B for 
damage sustained. 

(b) A hires a carriage of B. The carriage is unsafe, though B is not aware of it, and A is 
injured. B is responsible to A for the injury. 

15 1. In all cases of bailment the bailee is bound to take as much care of the 
goods bailed to him as a man of ordinary prudence 
Care to be taken by bailee, would, under similar circumstances, take of his own 

goods of the same bulk, quality and value as the goods 

bailed. 


Seo. 151: LiABHiiTY or 'ratt.tto — Extent. — 
S. 161 makes no reference to the distinction 
recognised in English Law between a grater 
tous bailee and a bailee for hire and omitting 
all reference to skill lays down for both one 
standard, ins., as much care as a man of 
ordinary ■ prudence would take of his own 
goods in similar circumstances* Bailees are 
liable jjor negligence on the part of their 
agents or servants committed in the course 
of their employment about the use and cus- 
tody of the thing hailed but not on^ account 
of an unauthorised act done outside the 
course of their employment- 1934 C. 151 
=37 C.W.N. 1109. Where a bank merely takes 
possession of a document of title the respon- 
sibility of the bank is for the safe custody of 
the document of title and not for the safe 
custody of the goods. The deposit of such a 
document with the bank will give the bank 
certain rights in regard to that document but 
it does not produce the legal effect that the 
bank becomes in possession of the immova- 
ble property. 148 I.C. 644=1934 A. 568. 
The liability of a hotel-keeper to his guests is 
governed by S. 151 and his liability is that 
•of a bailee. 20 A.L.JT. 728=44 A. 735* 
The English Common Law does not regulate 
the liability of hotel-keepers in this country. 
44 A. 735. As to the standard of care re- 
quired of a bailee under Ss. 151 and 152, see 
1933 A. 158. Pressure of work or unavoid- 
able accident cannot help to avo id liability. 
85 I.C. 786=1925 C. 737. Whether it can 
be inferred from the facts found that ordi- 
nary prudence has been exercised, is a ques- 
tion of law and justifies an interference in 
second appeal. 25 I.C. 939. The position 
•of a Bailway Company is that of a bailee ana 
is governed by S. 151. 38 I.C. 143. Where 
four hens put in a crate were consigned to 
a Railway Company and were put in a closed 
van by the Railway Company on account of 
which they died. Meld* Railway 
-was liable. 38 I.O. 143. As ^ to liability 
of Railway CompsCny, $ee also 37 B. 1; 17 
C. C. M . — 229 


B. 417; 30 C. 252; 39 B. 191; 39 A. 418; 
23 O.C. 96=56 I.C. 714. Burden of prov- 
ing that loss or destruction of goods entrus- 
ted to a Railway Company is not due to the 
ne gligence of the Railway Company lies on 
the Company. 91 I.C. 963=1926 L. 217. 
Common carrier — Liability for goods for 
carriage — Demurrage charges — When levia- 
ble. 41 I.C. 387=22 O.W.N. 310L A con- 
signee is liable for demurrage charges and 
has no right to the price of the goods if he 
unjustifiably refuses to take delivery of 
goods. But demurrage cannot be charged 
for the period subsequent to a notice to the 
consignee that the goods will be sold away 
at auction in case he fails to remove them. 41 

I. C. 387=22 O.W.N. 310. A carrier by a 
sea cannot contract out of liability for the 
negligence of himself or of his servants. The 
English Common Law is applicable: the law 
as it stood before the Carriers Act, 1830, 
must be applied. 52 I.C. 296=12 Bur.L.T*. 
173. Bill of lading — Liability for loss of 
goods contracted out — Legality* See 29 
Bom.L.R. 1551. Licensee of a ferry is a 
common carrier. The responsibility of a 
common carrier is not within the Contract 
Act but he is regulated by the Carriers Act 
and the English Law. 50 I.C. 562; 133 I. 

C. 77=1931 S. 124. As to liability of 
common carriers, see 34 A. 656; 18 C. 620; 
38 C. 28; 28 M. 700; 6 C. 227. The lia- 
bility of a Railway Company for loss of 
goods consigned for carriage is governed by 
the test laid in the sections. The Railway 
Company is not in the position of insurers 
as common carriers. 38 I.C. 702=25 C.L. 

J. 77. See also 39 C. 311; 16 O.W.N. 3«§ 
=12 I.O. 596=14 C.L.J. 472 (Damage to 
goods) . Railway Company — Goods destroy- 
ed by fire — Liability. 39 B. 191=25 I.C. 
241. Mere happening of accident is not 
proof of negligence. 3 A. 398. Railway — 
Liability as carrier — Exemption — Risk note 
Form B, 2 P. 442=72 I.O. 440. The onus 
is upon the bailee to show that he is exone* 
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152. The bailee, in the absence of any special contract, is not responsible 
Bailee when not liable for [ or . t the . loss > destruction or deterioration of the thing 
loss, etc., of thing bailed. bailed, if he has taken the amount of care of it des- 

cribed in section 151. 


Termination of bailment by 
bailee’s act inconsistent with 
conditions. 


153. A contract of bailment is voidable at the 
option of the bailor, if the bailee does any act with 
regard to the goods bailed, inconsistent with the con- 
ditions of the bailment. 


rated from liability for loss by means of a 
special risk-note relieving him from such lia- 
bility. 2 P. 442. A bailee is responsible 
for proper care of goods entrusted to him. 
The harden of proof lies on him to show 
that such care as a man of ordinary prudence 
would have exercised, was duly exercised by 
ldm. 74 I.C. 18=1923 R. 74 (2). Money 
deposited for safe custody in Bank — Failure 
of Bank — Liability of depositee. 36 I.C. 
31. Bailment — Suit against bailee for dama- 
ges — Negligence, proof of — Onus on plaintiff 
— Duty of defendant. 20 Bom.L.R. 735= 
27 G.L.J. 615 <P.C.) . The obligation of a 
bailee includes not only the duty of taking 
all reasonable precautions to obviate these 
risks but also the duty of taking all proper 
measures for the protection of the goods 
when such risks had already occurred. 14 
Bom.L.R. 165=14 I.C. 793 (2)=37 B. 1. 
Degree of care varies with the quality of 
goods. 27 C.W.N. 1017=80 I.C. 279=1924 
C. 92. In a case of highly perishable arti- 
cles he should take special precautions. 9 
I.C. 470=4 Bnr.L.T. 26. 

Limitation . — The defendant borrowed 
from the plaintiff his car for private use and 
while it was in his use it met with an acci- 
dent which resulted in considerable damage 
to the car. The plaintiff sued to recover the 
repair charges and interest by way of dama- 
ges. Held, that the case was one of bail- 
ment and that the claim for damages was 
governed by Art. 115 and not Art. 36, Limi- 
tation Act. 145 I.C. 1001=1933 O. 518. 

Secs. 151 and 152: Bailei^tandabd op 
oaks. — The standard of diligence required 
of a bailee under Ss. 151 and 152, is that of 
the average prudent man; where the 
bailer has taken the same care of the property 
entrusted to him as a reasonably careful man 
may be expected to t&k^ of his own goods 
of the same bulk, quality and volume as the 
goods bailed, he is not responsible for the 
loss, destruction or deterioration to the 
thing bailed. No cast-iron standard can be 
laid down for the measure of the care due 
from him. Where there is an unprecedented 
flood in the town, as a result of which part 
of the goods bailed is deterirated, other 
things being equal, the bailee is not responsi- 
ble for such loss. 142 X.O. 691=1933 A* 
158. It is open to a bailee to contract him- 
self out of the obligations imposed by S. 151 
of the Contract Act. The Act does* not pro- 
hibit contracting out of S. 151. There is no 


rcasou way a man should not he at liberty to 
agree to keep property belonging to another 
on the terms that such property is to be en- 
tirely at the risk of the owner. The only lia- 
bility of a bailee is for negligence under S. 
lol, mad therefore any words absolving him 
from risk must cover the consequences of neg- 
ligence. But where the contract is that the bai- 
lee is to keep or hold the property for a reason- 
able time as an ordinary bailee, it is not open 
to the latter to alter that contract nntil a rea- 
sonable period has expired and to add a new 
term to the contract by providing that he is 
not to be under the ordinary liability attach- 
ing to a bailee and that the property is kept 

£* ***• 41 8=1939 

r® ' 0n tbeee sections, see also 159 
591=1935 S. 218; 1937 Sind 207; 1937 
A.M.L.J, 56. 

. * 51 167.— Rival claims to goods 

bailed Remedy of bailee— Bailee aware of 
passing of title in goods bailed to third per- 
son— Subsequent delivery to bailor— Bailee is 
liable to the third person. 1940 B a n g L B 
361=1940. Bang. 249. ’ 

Sec. 152. A bailee for hire is bound to 
return the article hired at the end of the 

imnhv/w *1“ Mred - Ba t there is ar 

implied warranty that the thing is fit for the- 

purpose for which i t is hireHna if thWfa 

gfawft sfrwvS 

Jfry be^ SpoffwKC^?^^ 
hekef contained a clause exempting the pawn- 

nn a L Property under certain circumstances' 
h T ght h ? owner 

t 57 °* ,F nce < held, that a bailee can con- 
tract himself out of liability. It is no tclear- 
/«*■** from the terms of 9. 152 that 
t t£?ZT 7 “*» 8 special contract fa- 

22?y ™ ^Possibility ^ h 

r a 145 - ‘Loss’-- Meaning of See 
4 ®°= 1 . 12 I-C.-736. ThJeTowner "of a 
bghtar carryreg goods is liable for the loss 
of and damage to goods as bailee under 
th ® %hter he aid not 
the amount of care prescribed in S. 151. 

bJx.'b^ 551 *“■ 86Ctl<m ’ *" •**» » 

Saio. 153 . — Set 19 O. 332; 5 Luck. 220. 
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Illustration * 

A lets to B 9 for hire, a horse for his own riding, B drives the horse in his rarriage. This is, 
at the option of A, a termination of the bailment. 

154. If the bailee makes any use of the goods 
Liability of bailee making bailed, which is not according to the conditions of the 

unauth orised use of goods bailment, he is liable to make compensation to the 

bailor for any damage arising to the goods from or 
during such use of them. 

Illustrations . 

(a) A lends a horse to B for his own riding only. B allows C, a member of his family to 
ride the horse. C rides with care, but the horse accidentally falls and is injured. B is liable to 
compensation* to A for the injury done to the horse. 

( 0 ) A hires a horse in Calcutta from B expressly to march to Benares. A rides with due 
care, but marches to Cuttack instead. The horse accidentally falls and is injured. A is liable to make 
compensation to B for the injury to the horse. 

155. If the bailee, with the consent of the bailor. 
Effect of mixture, with mixes the goods of the bailor with his own goods, the 

k^thb* .l 0I ! s<snt, of h “ goods bailor and the bailee shall have an interest, in proportion 
m “ s ' to their respective shares, in the mixture thus produced. 

156. If the bailee, without the consent of the bailor, mixes the goods of the 

bailor with his own goods, and the goods can be separat- 
EfFect of mixture, without ed or divided, the property in the goods remains in the 

Parties respectively; but the bailee is bound to bear the 
8 expense of separation or division, and any damage 

arising from the mixture. 

Illustration. * 

A bails 100 bales of cotton marked with a particular mark to B. B y without A*s consent, mixes 
the 100 bales with other bales of his own, bearing a different mark : A is entitled to have his 100 
bales returned, and B is bound to bear all the expense incurred in the separation of the bales 
any other incidental damage. ’ * 

157. If the bailee, without the consent of the bailor, mixes the goods of the 

bailor with his own goods, in such a manner that it is 
Effect of mixture, Without impossible to separate the goods bailed from the other 

JSb S ca^ 0 oT^’ S epi“ed! S 00 ^ ^/cliver Aem back the bailor is entitled to be 

compensated by the bailee for the loss of the goods. 

Illustration. 

A bails a barrel of Cape flour worth Rs. 45 to B. B, without A’s consent, mixes the flour 
with country flour of his own, worth only Rs. 25 a barrel. B must compensate A for the loss of 
his flour. 

158. Where, by the conditions of the bailment, the goods are to be kept or 

Re-payment by bailor of *° * e «»*** °F Rework done upon them by the 
necessary expenses. bailee tor tne bailor and the bailee is to receive no 

remuneration, the bailor shall repay to the bailee the 
necessary expenses incurred by him for the purpose of the bailment. 

159. The lender of a thing for use may at any time require its return, if the 
Restoration of goods lent 1( ? an was gratutous even though he lent it for a specified 

gratuitously. time or purpose. But if, on the faith of such loan made 

for a specified time or purpose, the borrower has acted 
in such manner that the return of the thing knt before the time agreed upon would 
cause him loss exceeding the benefit actually derived by him from the loan* the 
lender must, if he compels the return, indemnify the borrower for the amount in 
which the loss so occasioned exceeds the benefit so derived. 


bailor’s consent, when the 
goods cannot be separated. 


Sec. 154: Cab entrusted for safe cus- 
tody — Bailees liability for unauthorised 
use. — Where a car entrusted for safe cus- 
tody is used by the bailee for his private 
purposes in contravention of the agreement, 
the. bailee is liable for the damage arising 
from such use under S. 154 . 35 P.L.B. 

705. 


Bailee — Bight to sue third pass*? fob 
damages for negligence.— A bailee is not the 
agent of the bailor and can sne to reeoyer 
full damages from a third party who does 
not claim under the bailor far' hm due to 
negligence of the person. 85 Bom.L.B 1007 
=1933 B. 465. On this sect ion, sae atm 5 
Luck. 220. 
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160. It is the duty of the bailee to return, or deliver according to the bailor’s 
directions, the goods bailed, without demand, as soon 
Return of goods bailed on as the time for which they were bailed has expired, 
expiration of time or accom- or tbc purpose for which they were bailed has been 
pluhment of purpose. accomplished. 

1 6 x • If, by the default of the bailee, the goods are not returned, delivered 
cr tendered at the proper time, he is responsible to the 
Bailee's responsibility when |j a il or for any loss, destruction or deterioration of the 
goods are not duly returned. gQods from tbat time . 

Termination of gratuitous 162, A gratuitous bailment is terminated by the 

bailment by death. death either of the bailor or of the bailee. 


Sec. 160. — A bailee who has given up pos- 
session of goods bailed with the consent of 
the bailor cannot thereafter maintain a suit 
for recovery of the goods bailed. 19 Cr.L. 
J. 220=43 I.O. 796. Under S. 160 it is the 
duty of the Railway Company to deliver the 
goods in accordance with the directions of 
the consignor, provided those directions are 
reasonable. When the consignor enters on 
the railway receipt that another person is to 
be the consignee, this section will be appli- 
cable to directions for delivery given by the 
consignee. 27 A.L.J. 1169=1929 A. 960= 
52 A. 126. Receipt from consignee of goods 
is good evidence of complete delivery. 39 
C. 311. Bailment — Conversion of goods — 
Measure of damages. 34 I.O. 297; 9 Bur. 
L.T. 224. See also 83 I.C. 151=1924 C. 
1056; 7 Mys.L.J. 86. 

Secs. 100 and 14S. — When a Government 
Promissory note is deposited with the Collec- 
tor of Excise by a company to secure 
duty in respect of dutiable liquors im- 
ported by them, the Government becomes 
the bailee of the note within the meaning of 
S. 148. Under S. 160, the Government are 
under u duty to return it without demand 
on the cancellation of the company’s excise 
licence, although the note had not been en- 
dorsed to the company at the time of the 
deposit. The Government being bailees, are 
not at liberty to refuse to return it pleading 
the interest of the person in whose name 
the endorsement stands. I.L.R. (1939) 2 
Cal. 52=1939 Cal. 746. 

Secs. 160 and 161: Bailee’s responsibili- 
ty for wrongful detention. — Where a car 
is entrusted for safe custody, it is the duty 
of the bailee under S. 160 to return or deli- 
ver the car according to the bailor’s direc- 
tions without demand as soon as the time for 
which it is bailed expires. Where the bailee 
creates obstacles, based on flimsy grounds to 
deprive the bailor of the use of the car, wrong- 
ful detention is proved and under S. 161, the 
bailee is responsible for any loss or deterio- 
ration of the car from the time he does not 
return or deliver it when demanded. 35 
P.L.R. 705. 

Sec. 161 . — [See also notes under S. 160.] 
The responsibility of a railway administra- 
tion in India is no less than it would be in 


England, and as regards delivery, the liabi- 
lity of a Railway Company is expressly 
governed by S. 161. Refusal to grant deli- 
very except upon an unjust or unreasonable 
condition amounts to a default within, the 
meaning of ‘that section, and the Railway 
Company would be liable. 1931 N. 29. The 
moment the default of the bailee is establish- 
ed and the responsibility falls to be deter- 
mined under S. 161, the burden shifts to him 
to prove that the loss, occurred prior to the 
commencement of default on his part. When 
the goods are solely under the control of the 
bailee the fact as to when loss, destruction 
or deterioration occurred is a matter spe- 
cially within his knowledge and the* burden of 
proving that the loss occurred at a particular 
time must be on him. 1932 A.L.J. 788= 
1932 A. 584. In the absence of evidence as to 
the execution of risk-note Form A, the rail- 
way is liable for delay in delivery. 65 I. 
C. 471=20 A.L.J. 114. Contract Act is 
not a complete Code with reference to the 
law of' bailments. Bailments are of two 
kinds voluntary and involuntary. Where 
a depository dies and the subject of the 
deposit passes into the hands of his heir, 
the latter becomes an involuntary bailee. A 
depository is a bailee within Chapter IX of 
the Act- 69 I.C. 900=26 C.W.N. 772. Con- 
tract between Railway Company and owner 
of goods containing conditions as to the 
route to be adopted for transit — Breach of 
conditions — Liability of Railway Company 
as bailee. See 8 Pat.L.T. 651. As to 
measure of damages, see 7* Mys.L.J. 86. 
The responsibility of the commissioners of 
the Rangoon Port for the goods in their 
possession was held to be that of a bailee 
as defined by Ss. 151, 152 and 161 of the 
Contract Act. 1931 R. 95. Elephant — 
Hire for term of one year— Death in“ the 
hands of bailee before term-liability for 
damages — -Negligence of bailee — Onus of 
proof. See 45* L.W\ 158=1937 Mad. 411 
= (1937) 2 M.L.J. 329. 

Sec. 162. — The liability does not come to 
an end with the death of the bailee and can 
be enforced against his estate. The provi- 
sions of the Contract Act embodied in 
Chapter IX relating to bailment are not 
exhaustive; and the object of S. 162 is 
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163. In the absence of any contract to the contrary, the bailee is bound to 
Bailor entitled to increase deliver to the bailor, or according to his directions, any 
or profit from goods bailed. increase or profit which may have accrued from the 
goods bailed. 

Illustration. 


A leaves a cow in the custody of B to be taken care of. The cow has a calf. B is bound to 
deliver the calf as well as the cow to A . 


164. 

Bailor’s 

bailee. 


The bailor is responsible to the bailee for any loss which the bailee 
..... may sustain by reason that the bailor was not entitled 

esponsi 1 ty 0 to make the bailment, or to receive back the goods or 
to give directions respecting them. 


Bailment 

owners. 


by several joint 


165. If several joint owners of goods bail them the bailee may deliver them 
back to, or according to the directions of, one joint 
owner without the consent of all, in the absence of any 
agreement to the contrary. 

166. If the bailor has no title to the goods, and the bailee, in good faith, 

_ .. ... delivers them back to, or according to the directions of, 

re-deIiveiy 1< to bato* without the bailor, the bailee is not responsible to the owner 
title. in respect of such delivery. 


167, If a person, other than the bailor, claims goods 
Right of third person cliam- bailed, he may apply to the Court to stop the delivery 
ing goods bailed. of the goods to the bailor, and tc decide the title to the 

goods. 


168. ■ The finder of goods has no right to sue the owner for compensation for 

trouble and expense voluntarily incurred by him to 
Right of finder of goods ; preserve the goods and to find out the owner ; but he 
offered^ f ° r specific reward ihay retain the goods against the owner until he receives 
A ei ~ * such compensation ; and, where the owner has offered 

a specific reward for the return of goods lost, the finder may sue for such reward, 
and may retain the goods until he receives it. 

169. When a thing which is commonly the subject of sale is lost, if the owner 

o cannot with reasonable diligence be found, or if he 
moniy on sale may sellft. " refuses, upon demand, to pay the lawful charges of the 

finder, the finder may sell it — 

(1) w T hen the thing is in danger of perishing or of losing the greater part of 
its value, or, 

(2) wfien the lawful charges of the finder in respect of the thing found, 
amount to two -thirds of its value. 


simply to bring out the general prin- 
ciple of law that the heir of a bailee, 
when the bailment is gratuitous, does not 
oceupy on the death of such bailee the 
character of a bailee. The section does 
not do away with the principle of law that 
such an heir occupies the character of a 
constructive trustee in regard to the subject- 
matter of the bailment. 5 L. 220. 

Sec. 163 . — See 49 B. 253=27 Bom.L.R. 
455=48 M.L.J. 648 (P.O.). 

Seo. 165 .— See 20 M.L.J. 709. 

Sec. 166. — To a suit by the real owner of 
goods for their delivery, the fact that the 
pledgee (defendant) has parted with the 
goods pledged to or to the order of the per- 
son by whom they were deposited without 
notice of any claim by any other person is a 
complete defence. 37 B. 122=40 I. A. 1= 
24 M.L.J. 176 (P.C.). See also 1923 Bom. 


155. 

Sec. 167. — The remedy of a bailee, from 
whom the goods bailed are demanded by 
rival claimants, is to file an inter-pleader 
suit against the claimants and protect him- 
self. But if he fails to do that and retains 
the goods for the bailor or delivers it to hi m, 
he must stand or fall by the bailor's title. 
Where paddy was sent to a -mill for milling 
and the mill owner was informed that the rice 
had been sold to a third person but later on 
the bailor sent a notice to the bailee making 
him not to deliver the rice to the third person 
and the bailee delivers the rice belonging to 
the third person to the bailor, it is clearly 
a conversion and the bailee is responsible 
to the third person for damages. 1940 
Rang.L.R. 361=1940 Rang. 249. As to 
wrong delivery in good faith, see 24 Bom.L. 
R. 513=67 I.O. 761=1923 Bom. 155. 
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170. Whore the bailee has, in accordance with the purpose of the bailment, 

rendered any service involving the exercise of labour 
Bailee’s particular Hen. or skill in respect of the goods bailed, he has, in the 

absence of a contract to the contrary, a right to retain 
such goods until he receives due remuneration for the services he has rendered 
in respect of them. 

Illustrations. 

(a) A delivers a rough diamond to B, a jeweller, to be cut and polished, which is accordingly 
done. B is entitled to retain the stone till he is paid for the services he has rendered. 

(A) A gives cloth to B, a tailor, to make into a coat. B promises A to deUver the coat as soon 
as it is finished, and to give a three months’ credit for the price. B is not entitled to retain the coat 
until he is paid. 

1 71. Bankers, factors, wharfingers, attorneys of a High Court and policy- 

brokers may, in the absence of a contract to the contrary, 
_ f . retain, as a security for a general balance of account, 

ftwtore* wharfingers, attune”; any goods bailed to them ; but no other persons have 
and policy brokers. a right to retain as a security for such balance, goods 

bailed to them, unless there is an express contract to 

that effect. 


Sec. 170: ApPMCABTLarr. — S. 170 only 
applies to cases in which, goods have 
been given to a bailee for some pur- 
pose in relation to which the bailee has 
to use special skill. The case of a seller of 
goods who keeps the things sold because the 
price has not been paid does not come with- 
in the purview of S. 170. 151 I. CL 117 

=11 O.W.N. 958=1034 O. 380. Though 
according to S. 170, the bailee has a right 
to retain goods until he receives due remu- 
neration for the services he has rendered in 
respect of them, there is nothing in the 
section which enables him to sell the goods 
and recover his dues. Hence a person en- 
trusted with cattle for grazing cannot seD 
them for the recovery of the grazing charges 
due. 1940 N.L.J. 412=1940. Nag. 273. 
On this section, see 6 A. 139; 8 0. 312; 13 
B. 314. 

. Sec. 171. — Distinction between the Gene- 
ral Lien of a Bailee (Banker, etc.) and the 
Bights of a Creditor, who advances money to 
accommodate his customers to buy goods and 
deposit them with him on what is called the 
godown system is that one is a mere right 
nf retention and in the other special pro- 
perty in the chattel is created. 8 L. 373 
=1927 L. 408. See also 1945 N.L.J. 468. 

A Nattvkottai Chetty is a 'banker* with- 
in S. 171 and is therefore entitled to bank- 
er’s lien on goods bailed to him. 43 M. 747 
=39 M.L.J. 135. 

Lien or Bankers. — See 33 M. 53; 19 M. 
234. Money can be the subject of a 
banker's lien but not the money held by the 
bank under a special contract. 95 I. CL 
355=1920 S. 225=21 S.L.R. 385. men 
moneys are held in one account, and the 
payer in respect of those moneys owes debts 
to the banks on another account, the bank- 
er's lien gives the bank a charge on all the 
moneys their hands belonging to this parti- 
cular customer so that they can be transfer- 
red into whatever account they choose to 


set off or liquidate the debt which is in 
existence. But money in a trustee account 
at a bank cannot be used to set off debts on 
a private account in the trustee's name. 151 
I.G. 1018=1934 Bang. 66. Factor, * who 
is. See 1 Luck. 133=92 1.0. 744=1926 
O. 202 ; 1945 N.L.J. 468. 

Attorneys' lien — Kinds or passive men. 
— The rights - of an attorney in India are the 
same as the rights of a solicitor in England, 
except in so far as the latter have been 
diminished or increased by statute. A soli- 
citor in England is entitled to three kinds 
of lien to protect his right to recover Ms 
costs from his client, namely: ( i ) a passive 
or retaining lien; (it) a common law lien on 
property recovered or preserved by his 
efforts; (Hi) a statutory lien enforceable by 
a charging order. Indian statutory law con- 
tains no provision for the last mentioned lien 
but the other two kinds of lien are available 
in India. The lien on property recovered or 
preserved by the efforts of the solicitor is a 
particular lien and not a general lien and it 
is not available for the general balance of 
account between the attorney and his client 
but extends only to the costs of recovering 
or preserving the property in suit. The 
passive or retaining lien is not affected or 
curtailed by S. 171. This Hen enures in 
favour of the solicitor in respect of all 
deeds papers or other personal chattels 
which come into his possession in the course 
of his professional employment. This is a 
general lien but with reference to moneys 
recovered by the solicitor for his client, he 
has no such general lien. Whether he ob- 
tains possession of the money which is the 
fruit of his exertion or whether it is still 
in deposit in Court, in either case, his lieu 
or right to be paid out of those funds is 
confined to the costs incurred in respect of 
those funds, subject only to this, that he 
has the ordinary rights of set off which one 
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17a. The 

“Pledge,” “pa _ 

“pawnee ’’defined. “ pawnee.” ~ " 

173. The pawnee may retain the goods pledged, not only for payment of the 
. debt or the performance of the promise, but for the 
Pawnee s nght of retainer. interest of { he debt, and all necessary expenses incurred 

by him in respect of the possession or for the preservation of the goods pledged. 

1 74. The pawnee shall not, in the absence of a 


Bailments of Pledges . 
bailment of goods as security for payment of a debt or performance 
of a promise is called “ pledge.” The bailor is m this 


and 




creditor has against another. 60 C. 1442 
=140 I.C. 331=1934 0. 341. 

Lien op Wharfingers. — See 8 C. 312; 
1930 L. 576. Equitable lien of barrister and 
attorney on money paid into Court. 29 I. 
C. 870=8 L.B.B. 70. See oZso 4 B. 353; 
•6 0. 7. A factor is an agent entrusted 
with the possession of goods for sale. 29 
I.C. 462=1915 M.W.N. 519. Factor- 
Agent for sale of goods making advances 
against goods— Agreement to recoup ad- 
vances from sale proceeds — Suit by agent 
for refund of advances before actual sale. 
55 I.C. 671=11 L.W. 1. 

Eight ob* Sale. — A bailee has no right to 
sell the ' goods bailed, unless such right is 
conferred upon him by agreement of the 
parties or by any special statute; on the 
other hand, a sale of the goods bailed to 
him in the exercise of his right of lien over 
the goods causes the loss of the lien. 122 
I.C. 388=1930. S. 36. 

Sec. 172. — The method provided by S. 172 
■of the Contract Act for the hypothecation 
of chattels is not the only method for creat- 
ing security thereon. They may be hypo- 
thecated without transferring their posses- 
sion. In such cases the only question that 
arises is whether there was an intention to 
create a security and if there was intention 
to create security, equity gives effect to it- 
44 I.C. 211=22 C.W.N. 758. See also 59 
C. 667; 10 Mys.L.J*. 16. A hypotheca- 
tion not merely of movables existing on the 
premises at the . time but also in res- 
pect of movables which might be 
subsequently acquired and brought there is 
valid, though it is not governed by the T. 
P. Act or by the Contract Aet. 59 C. 
1372. An oral or written hypothecation is 
permitted under the law in India. 9 R. 182 
=1931 B. 201. In a pledge the property 
should be actually or constructively deliver- 
ed to the pawnee. Title deeds of property 
are not goods that may be pledged within 
the me aning of S. 172. 33 I.C. 891=22 

C.W.N. 297. The delivery which is neces- 
sary for a pledge need not be simultaneous 
with the lending of the money. It may be 
actual or manual, symbolical or constructive, 
simultaneous or subsequent- 59 C. 667= 
36 O.W.N. 263. As to pledge of shares 
dr negotiable securities, see 12 Bom.L.R. 
800. Profits accruing from immovable pro- 


perty cannot be pledged. See 1939 
Lah‘ 15=41 P.L.R. 239. As to pledge 
of goods retained in the godowns of the 
pledgor who agreed not to remove them or, 
encumber them without the consent of the 
pledgee, see 50 B. 547=96 I.C. 417=1926 
B. 427. A pledge or pawn according to 
S. 172 lies midway between a loan and a 
mortgage which wholly passes the property 
in the thing conveyed. 33 I.C. 891=22 C. 
W.N. 297. Hypothecation of animals — 
Enforceability against third parties — Off- 
spring of animals — -Accession. 10 P.R. 
1915=28 I.C. 230. Neither the T.P. 
Act nor the Contract Act recognizes the 
non-possessory hypothecation of movables. 
And the rights and remedies of the parties 
must be regulated by the Courts according 
to general law of contract. 10 I.C. 869= 
7 N.L.R. 72. A bona fide incumbrancer 
^without notice in possession of movable 
property will be preferred to the prior in- 
cumbrancer. A person alleging notice must 
prove it- 28 I.O. 462=7 Ii.B.R. 336. As 
to distinction between pledger and mortgage. 


see 59 C. 667. 

Secs. 172 and 176.— The rights of a 
creditor who accommodates his customers by 
storing goods for the purchase of which he 
has advanced money are higher than those 
of an ordinary bailee who has a general 
lien under S. 171 of the Act in so far that 
in the former case there is an implication 
that the security shall if necessary be made 
effectual to discharge the obligation. The 
position of the creditor is analogous to 
that of a pledgee. (8 L. 373, Ref.) 31 
P.L.R. 365=1930 L. 576. 

Secs. 172 and 178.— A deposit of share 
certificates would, be enough to create a valid 
pledge. But if no deed of transfer is taken 
at the time of the pledge, pledgee cannot 
enforce his security except through the Court. 
I.L.R. (1941) Mad. 419=1941 Mad. 394 
= (1941) 1 M.L.J. 178. 

Sec. 174— Rights of creditor in case of 
pledge. See 120. I.C- 834=53 B • 819. 
Pledge — Unlawful withholding of goods 
Refusal to deliver — Action. 41 A. 

55 I.C. 45. Subsequent advances on pledge 
of other articles — Lien against article ordi- 
narily pledged — Subsequent conduct of 

parties, if material See 115 I.C. 339. When 
there was a mortgage of certain shop goods 
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Pawnee not _ to retain for 
debt or promise other than 
that for which goods pledged. 
Presumption in case of subse- 
quent advances. 

Pawnee's right as to extra- 
ordinary expenses incurred. 


contract to that effect, retain the goeds pledged for any 
debt or promise other than the debt or promise for which 
they are pledged ; but such contract, in the absence of 
anything to the contrary, shall be presumed in regard 
to subsequent advances made by the pawnee. 

175. The pawnee is entitled to receive from the 
pawnor extraordinary expenses incurred by him for the 
preservation of the goods pledged. 


176* If the pawnor makes default in payment of the debt, or performance, 
at the stipulated time of the promise, in respect of which 
Pawnee’s right where paw- t h e goods were pledged, the pawnee may bring a suit 
nor makes default. against the pawnor upon the debt or promise, and retain 

the goods pledged as a collateral security ; or he may sell the thing pledged on 
giving the pawnor reasonable notice of the sale. 


then lying on the premises and the mortga- 
gor undertook to keep on the premises stock 
to the extent of the debt replacing sold goods 
by new goods, it is not a mere licence but 
an equitable mortgage of the substituted 
goods and there is complete assignment of 
after-acquired property. It is not neces- 
sary that an equitable assignment should be 
enforced by a suit for specific performance. 
17 1.0. 31=6 S.Lr.R. 97. The only con- 
dition is that the goods on coming into 
existence should be capable of identification 
as to things assigned. (Ibid.) 

Skc. 176. — Conditions necessary for exer- 
cise of pawnee’s right of sale. See 8 L. 
373=101 I.C. 725=1927 L. 408. As to 
rights of pawnee, see 104 I.C. 641. Though 
►S. 176 defines what may be deeribed as the 
personal rights of the pledgee of goods aris- 
ing out, of his special property in them con- 
ferred bv the pledge it cannot be said that It 
implies that tfie Act, by defining his personal 
rights, cuts down in any way any remedy he 
may have through Courts. The proper view 
to take is that the Court always has an in- 
herent jurisdiction to administer, by sale or 
otherwise, the property of which it has 
seizing in any suit which is in effect an ad- 
ministration suit and a suit on a mortgage 
or pledge is in its essence only a kind of ad- 
ministration suit. I.L.R. (1945) All. 373 
=1945 A.L.»T. 144=A.I.R. 1945 A 11. 299. 
Notice of sale — Reasonableness of. 40 A. 
522=45 I.C. 462=16 A.L.J. 390. See also 
59 C. 667=36 C.W.N. 263. The rights of 
a pledgee under this section either to sue 
on the debt or sell the property pledged are 
concurrent rights. 33 I.C. 891=22 ,0^7. 
N. 297. See also 32 C„ 27; 27 M. 528; 
22 C. 21. Tu the case of a pledge the 
creditor has two rights which are concur- 
rent, tlib right to proceed against the pro- 
perty not being merely accessory to the 
right to proceed against the debtor per- 
sonally. 31 Bom.L.R. 988=1929 B. 471. 
A pledgee is not entitled to sell the 
goods before the amount of the loan 
becomes -due and before effecting a sale ha 
must give reasonable notice to the pledgor. 


39 I.C. 169 (6 W.R. 81 Bef.). See also 

114 I.C. 820; 1929 M.W.N, 167; 1944 

Pat. 135. A notiee to be valid under S. 
176 must be a reasonable notice, and it 
must refer to the debt for which the goods' 
were pledged and for recovering which the 
pledged goods are to be sold. Otherwise 
it will not be a proper notice. 38 
Bom.Ii.R. 982. When there is an impro- 
per or wrongful sale by the pawnee, with- 
out a proper notice of sale as required by 
S. 176 the pawnee becomes liable in da- 
mages for conversion to the pawnor, but the 
sale is not avoided thereby or liable to be 
set aside. The correct measure of the 
damages to which the pawnor is entitled in 
such cases is the loss which he has actually 
sustained, taking into account the pawnee’s 
interests in the goods sold at the tune of 
the conversion. Account sales are prima 
facie evidence of the amount realised by 
the sale of the goods in foreign markets, in 
the absence of proof that the account sales 
are incorrect- A mere objection that they 
are not correct is not enough. Mere offers 
to purchase the goods made by others are 
also not conclusive as to the rates of prices. 
38 Bom.L.R. 982. Certain jewels were de- 
posited as collateral security with the cre- 
ditor for two promissory notes. The pro- 
misee sold the jewels without proper notice 
to the debtor and filed a suit on the pro- 
missory notes. Held, that as the sale was 
without justification, the debtor was en- 
titled to claim deduction from the amount 
due on the promissory notes of a reasonable 
value of the jewels deposited, which should 
be taken to be the value at the date of suit- 
146 i.C. 422=1933 R. 76. If pledgee 
sells through Court, he can purchase at 
Court-sale. 19 C. 322. After the expiry 
of the period fixed for redemption a sale by 
a pledgee to himself of securities pledged is 
void but it does not put an end to the 
pledge, so as to entitle the pledgor to re- 
cover them without payment of the amount 
thereby secured; nor does it entitle him to 
damages. Further the pledgor is bound by 
re-sales duly effected by the pledgee to third 
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If the proceeds of such sale are less than the amount due in respect of the 
debt or promise, the pawnor is still liable to pay the balance. If the procee s o 
the sale are greater than the amount so due, the pawnee shall pay over the surp u 
to the pawnor. 

177. If a time is stipulated for the payment of the debt, or performance of the 
promise, for which the pledge is made, and the pawnor 
Defaulting pawnor’s right ma fc es default in payment of the debt or performance 
to redeem. 0 f promise at the stipulated time, he may redeem 

the goods pledged at any subsequent time before the actual sale of them ; but e 
must, in that case, pay in addition, any expenses which have arisen from his detau . 

1 [i78. Where a mercantile agent is, with the consent of the owner, in pos* 
session of goods or the documents of title to goods, any 
Pledge by mercantile agent. pledge ma £ e fcy ^ when acting in the or dinary course 

of business of a mercantile agent, shall be as valid as if he were expressly authorised 
by the owner of the goods to make the same.; provided that the pawnee acts m 
good faith and has net at the time of the pledge notice that the pawnor has not 
authority to pledge. 


LEG. BEE. 

1 Ss. 178 and 178-A were substituted by 
S. 2 of Act IT of 1930. 


persons after such abortive sales to himself; 
but where the pledgee has erroneously repre- 
sented to the pledgor before such re-sales 
that the securities have been sold, they can 
no longer be regarded as pledged, and he 
becomes on such re-sales liable for tbe value 
thereof as for a conversion and the liability 
is only of a eivil nature. 45 Cr.L.J. 633 
=A.I.B. 1944 Pat. 135. This section re- 
quires a notice only when the pawnee wishes 
to exercise his opinion of selling the pledged 
goods. If he chooses to bring a suit upon 
the debts no notice is apparently required 
by that section. 48 I.C. 970; 146 1.0. 
194=1933 L. 53 6. When no period is fix- 
ed for the redemption of the articles pawn- 
ed the debtor is not in default until notice 
is given by the creditor that he requires 
payment on a certain day and that day is 
past. The debtor is then in default in the 
same way as where a day for repayment is 
fixed in the original contract. When the 
date fixed in the notice for payment has 
passed without the pawned articles being re*- 
deemed, then under S. 176, Contract Act, 
the pawnee is entitled to sell the ornaments 
pledged by giving a reasonable notice of 
the sale to the pawnor. 45 Cr.L.J. 633= 
A.I.B. 1944 Pat. 135. See also I.L.B. 
(1943) Nag. 234=1943 N.L.J. 71=1943 
Nag. 162 . 

Sec. 177. — A pledgor cannot compel the 
pledgee to exercise the power of sale as a 
means of satisfying or discharging a decree 
which the latter has obtained against him. 
Rights of pledgor enumerated. 30 L.W. 
898=122 I.C. 37=1930, M. 364. If a 
pledgor brings a suit for redemption with-# 
out first tendering the money to the pledgee 
and it turns out that- the suit was unneces- 
sary because the pledgee was always ready 
and willing to deliver up the property 
G. CL M. — 230 


pledged without suit if the debt bad been 
paid the plaintiff will no doubt be made to 
pay the costs of the defendant but his 
suit cannot be dismissed. But if ^it turns 
out that in the circumstances which pre- 
ceded the suit it would have been perfectly 
useless to tender the money to the pledgee 
as for instance where the pledgee declares 
in advance his inability to return the pledg- 
ed property if the pledgee was at fault in 
putting it* beyond his power to return the 
goods, the pledgor cannot be defeated on ac- 
count of his not going through a useless cere- 
mony of tender. 1930 ML 364. 

Sec. 178. — Scope and application of sec- 
tion. See 40 M. 678=34 I.C. 751=30 M. 
L.J. 587: 30 Bom.L.B. 470=1928 B. 225; 
159 I.C. 662=1935 C. 769. S. 178 contem- 
plates documents which have a lawful owner 
other than the pledgor. 56 C. 367=119 1. 
C. 23=1929 C. 497. S. 178 has been 
enacted in order to protect those persons who 
in good faith deal with persons whom 
they know to be meifcantile agents, 
but of the details of whose agency 

they are not aware. It is relied upon 
only in cases where the pledgee is 
aware that the pledgor is a mercantile agent- 
The agent referred to is an agent such as 
the pledgee might well supose had power 
to pledge, but if the pledgee did not bnow* 
him to be an agent at all he cannot have any 
reason to suppose that he had power to 
pledge. If he takes goods from a person of 
whom he knows nothing whatsoever and 11 it 
turns out that the person's pledging of the 
goods with him was a criminal offence and 
that the pledgor was a mercantile^ agent, 
then he can have no claim to retain the 
property. 176 I.C. 703=1938 Bang. 243. 
The words ‘good faith' in S. 178, Contract 
Act, before its amendment bear the same 
meaning as is given in sub-EL^(20.) ofS, 80 
General Glauses Act, though in terms that 
sub-section may not apply to any Act 
in date than the General Clauses Act- The 
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Exploitation . — In this section, the express'ons “mercantile agent ” and * docu- 
ments of title ’ shall have the meanings assigned to them in the Indian Sales of Goods 
Act, 1930. 


general rule of English law is also to the 
same effect, 182 I.C. 25=4938 Mad. 545. 
A Railway receipt for goods consigned is a 
document of title to goods. 40 B. 630=31 
M.L.J. 541=43 I. A. 364 (P.C.). See also 
30 I.C. 950=38 M. 664; 56 M. 177=343 
I.C. 641=1933 M. 207=64 M.L.J. 320. 
Under 8. 178, a pledgee may get a better 
title to the goods or documents pledged than 
the pledgor had himself provided the cir- 
cumstances set out in the section are satis- 
fied. The burden of proving the existence 
of those circumstances is upon the 
party setting up the plege. 67 C. 
L. J. 276. In interpreting 8. 178 the Courts 
always drew a distinction between juridical 
possession and mere custody. In the new 
S. 178 the pledgee is only protected when 
the pledge is made by a mercantile agent. 
1937 A. M.L.J. 73. If a person has au- 
thority to sell goods owned by another, he 
is a mercanfle agent of that other and 
once it is proved that he has the consent of. 
the owner to sell the goods, it is immaterial 
whether he has obtained that consent by 
fraud or not, and if he pledges the goods to 
a third party, the pledge under S. 178 is 
valid, and the right of the pledgee to hold 
the goods pledged to him is secure even 
though the mercantile agent is convicted 
under 8. 420, Penal Code, for cheating. 
1937 R. 146. A pledge of the documents, 
fy/. T railway receipts, amounts to a pledge 
of the goods. The pledge is not affected by 
the handing over of the railway receipts by 
the pledgee to the pledgor for the limited 
nurpose of obtaining delivery of the goods. 
It is only for that purpose that the pledgor 
lias the temporary possession, or rather cus- 
tody, of the railway receipts, and the goods 
are iu the possession, order and disposition 
of the pledgee. 152 I.G. 730=1934 P.C. 
246=68 M.L.J. 260. (P.C.). The railway 
receipts are documents of title within 8. 
178 of the Act and the pledging of the 
railway receipts has the same effect as a 
pledging of the goods represented by them. 
Even if the documents of title (railway re- 
ceipts) are regarded as merely tokens of an 
authority to receive possession, their trans- 
fer for value by way of security for advan- 
ces must at least raise an equity as between 
transferor and transferee entitling the latter 
to an order restraining the former from 
liimsdf claiming delivery of the relative 
goods without producing the receipts. 1934 
P <\ 246=58 M. 181=68 M.L.J. 260 
iP.P.'J. A pledge of the railway receipt 
opera u*s as a pledge of the goods, though 
l>y the general law a pledge of documents is 
not prfma facie deemed to be a 

pledge of the goods. The pledgee 

does not lose his right of property 


as pledge by parting with the custody 
of the railway receipts or by entrusting 
them to the pledgor or his agents or manda- 
tories for the special purpose of convenient 
dunlin g with the goods by collecting them 
from the Port Trust and putting them into 
the pledgee's godowns. Such a procedure 
is the usual course of business and is either 
necessary or at least convenient for the 
conduct of the business. 65 I. A. 75=1. L.R. 
(1938) Mad. 360=42 C.W.N. 321=1938 
P.C.) 52= (1939) 1 M.L.J. 268 (P.C.). 

Insolvents depositing with Bank Railway 
receipts with letter of hypothecation — Crea- 
tion of equitable charge. 152 I.C. 730=11 
O.W.N. 1511=1934 P.O. 246. See also 
64 M.L.J. 320.. “Goods” include shares 
in joint stock companies. 8 I.C. 183=12 
Bom.L.R. 870. See also 30 A. 165. But 
see 37 I.C. 707; 24 C.L.J. 835* There is 
no valid reason for giving the word “ goods” 
in 8. 178 a different meaning from that 
which it has in the Sale of Goods Act. 
“Goods” would include shares in a joint 
stock company and there can be a valid 
pledge of the shares. When a person deli- 
vers a share certificate to another to be held 
by him as security, there is under the law of 
India a pledge which he can, enforce, but 
unless the pledgee at the time of the deposit 
secures a deed of transfer which he can nse 
in case of necessity or obtains one from his 
debtor at a later stage, he must have re- 
course to the Court when he wishes to en- 
force his security. There is nothing to pre- 
vent the pledgee, suing on the debt and ask- 
ing the Court to sell the goods for him. If 
the goods happen to be shares, the Court can 
confer a full title on the buyer by following 
the procedure laid down in O. 21, R. 80, 
C.P. Code. A.I.R. 1943 Mad. 74=(1942) 
2 M.L.J. 120=1. L.R. (1943) Mad. 115. 
As to pledge of share certificates obtained by 
misrepresentation, see 92 I.C. 9=1925 B. 314 
See also 7 R. 556^=1929 R. 320; 9 R. 182 
=1931 R. 201. Wife delivering shares to 
husband for safe custody — Pledge of shares 
by husband with bank — Bank has no right to 
enforce charge against shares. See 1937 AIL 
225=1937 A.L.J. 150. Pledge by manager 
of firm — Conditions of validity, see 1931 L. 
526. The word “person” is not restricted 
to mercantile agents. It includes ike own- 
er. 56 M. 177=1933' M. 207=64 M.L.J. 
320; 58 M. 181=1934 P.C. 246 (P.C.). A 
broker in jewellery who is given the jewel- 
leries by their owners for sale is a mercan- 
tile agent. The fact that they were given 
broker because of false representation is 
material. Such broker can make a valid 
pledge provided the pawnee acts in good 
faith and had not at the time of the pledge 
notice that the pawnor had no authority to 



S. 178] 


The Indian Contract Act (IX of 1872). 


1835 


pledge. 151 I.O. 413=1934 B. 198. The 
unqualified words “a person who is in posses- 
sion of any goods or of any bQX of lading, 
etc." are wide enough to cover the owner as 
well as any mercantile agent. 58 M. 181= 
68 M.L.J. 260=1934 P.C. 246 (P.CL). 
The words “a, person who is in possession*’ 
as used in S. 178, before its amendment 
includes an owner as well as a mercantile 
agent and are not limited either to the latter 
or to persons other than the actual owner 
of the goods. 67 C.L.J. 276 (Case be- 
fore amending Act of 1930). A pledgee 
of goods who without notice of the title of 
the real owner delivers goods to or to the 
order of depositor is not gnilty of a con- 
version. 37 B. 122=40 I. A. 1=24 M.L. 
J. 176 (P.C.). Shipping — Issue of Bill 

of Lading to shipper named in Mate’s re- 
ceipts — Same done contrary to ^course of 
business — Liability of shipping company 
for damages for conversion. 53 C.L.J. Ill 
=1931 C. 373. S. 179 does not limit the 
scope of S. 178 but saves a plegee at least 
to the extent of the pledgor’s own interest 
notwithstanding the presence of invalidating 
conditions falling under one of the provisions 
to S. 178. 42 B. 205=40 I.O. 148. A 
party is bound by pledge of his goods by 
another who is in possession of them, where 
he not only approves the other’s conduct but 
urges the other to pledge them. ( Hid .) 
Consignment of goods — Pledging receipt. 
Pledgee, if he acquires title — Fraud. 54 I. 
C. 224=23 C.W.N. 907. Fraud, meaning 
of. See 27 Bom.L.B. 514=1925 B. 314; 
1938 Mad. 545; 1937 Sind 33. Pledge of 
goods — Pawnor being in possession — -Third 
party’s fraud — Bight of prior hypothecates. 
60 C. 262. ‘Possession’ means “judicial 
possession”. 1 B. 199=2 Bur.L.J. 241; 
1923 S. 54; 50 I.O. 476=23 C.W.N. 352. 
See also 12 L. 304 and 33 Bom.L.B. 848= 
1937 A. M.L.J. 73. The word ‘possession’ 
as used in this section does not include the 
possession by a gratuitous bailee and so a 
pledge by him of the thing is invalid. The 
pledgee must return the thing so pledged, to 
the original depositor. 61 I.O. 305; 14 S. 
L.B. 175. What is contemplated in S. 178 
is juridical possesion as distinguished from 
bare custody. A gratuitous bailee who 
merely took the jewel from the owner mere- 
ly for inspection and return, cannot be 
-deemed to have been in possession of it 
within the meaning of S. 178 to enable him 
to make a valid plcge of it- Where there- 
fore the jewel is obtained from the lawful 
owner by means of the offence of cheating, 
and the subsequent consent of the lawful 
owner to the pledgor’s retention of the 
jewel as per the contract of sale on credit 
is also obtained by means of fraud amount- 
ing to cheating, the condition mentioned m 
proviso 2 to S. 178 not being satisfied, the 
pledge in favour of the pledgee is invalid. 
1934 M. 132=66 M.L.J. 361. It is im- 
possible even if it were permissible or desira- 


ble, to limit or restrict the natural* meaning 
of the word ‘possession’ in Ss. 178 and 108 
in any way which would be consistent with 
other sections of the Act, or could be based 
upon, any clear, consistent and comprehen- 
sive principles. The extent of the sections 
should be limited only by giving to the word 
‘possession’ its fullest and widest meaning, 
both natural or ordinary and technical or 
artificial, and including both actual posses- 
sion and possession in law, subject to the 
provisos therein contained. Where there 
was a contract of sale of ready ascertained 
goods upon credit, and both the property in 
the goods and the right to possession passed 
to the buyers at the date of the contract but 
the goods, part of which were paid for, re- 
mained in the possession of the sellers who 
pledged some of them to a third party, the 
pledgee having no notice of the buyer’s 
interest in the goods. Meld, that the pledge 
and even if there was a sale, the sale came 
within the scope of Ss. 178 and 108 res- 
pectively and as such passed a good title to 
the third party. 56 G. 367=1929 G. 497. 
See also 31 Bom.L.B. 414=118 I.O. 796; 
1 B. 199. The assignment of the railway 
receipts has the effect of a pledge of the 
goods themselves; the effect of a pledge of 
the railway receipt as a document is to 
give to the pledgee as against either the 
insolvent or the Official Assignee the right 
to receive the goods from the carrier. 56 
M. 177=1933 M. 207=64 M.L.J. 320. A 
pledgee from a hire purchaser acquires no 
good title to the goods pledged. 50 I.O. 
476=23 C.W.N\ 352. (12 B.LJ. 42, 

Folk; 34 P.B. 1902, List) Government 
securities cannot be pledged except by en- 
dorsement by the owner. 33 I.O. 891=22 
C.W.N. 297. Agent disposing of sewing 
machine 1 — Assistance of Criminal Court not 
to be given. 1 Bur.L.J. 45=1923 B. 
68 (1). Requirements of the section — 

Juridical possession — Pledgee in possession 
— Suit by rightful owner — Limitation, 40 
M. 678=30 M.L.J. 587. As to burden of 
proving* circumstances making the pledge 
valid ’being on the person asserting them, 
sec 67 C.L.J. 276. Fraudulent repre- 
sentation of pledgor— Pledgee induced to 
part with the articles in order to find pur- 
chaser — Articles used to effect fresh pledge 
— Rights of first pledgee not affect- 
ed. 120 I.O. 911=7 B. 556=1929 R. 320. 
See also 60, O. 262=1933 C. 366; 1937 S. 33. 
Where, by way of security for the repay- 
ment of a debt, the goodwill and stock-in- 
trade of a business were mortgaged with 
power to the mortgagee to realise his dues 
by sale of the mortgaged properties and the 
mortgagee not having exercised his power 6f 
sale, the movables forming part of the stock- 
in-trade were again pledged with another 
person who secured possession, the pledge is 
valid and entitled to priority over the mort- 
gage. 36 C.W.N. 263. A mortgage deed 
is not a document of title contemplated in 
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178-A. When the pawnor has obtained possession of the goods pledged by 
Pledge bv Derson i„ nos- him under a contract voidable under section 19 or 
session under P voidable con- section 19A, but the contract has not been rescinded 
tract. at t h c time of the pledge, the pawnee acquires a good 

title to the goods, provided he acts in good faith and without notice of the pawnor s 
defect of title.] 

I7 q. Where a person pledges goods in which he 
onfy e Mimited7nieres’[! 0r ,aS has only a limited interest, the pledge is valid to the 

extent of that interest. 


S. 178 which is capable of bring pledged. 
A mortgagee borrowed a sum of money from 
a third person assuring him that he would 
collect, the money due under his mortgage 
from the mortgagor and pay it over to his 
creditor in satisfaction of the loan. In 
order that the arrangement should be work- 
ed out and that the mortgagee (debtor) 
should not evade it the custody of the mort- 
gage deed was made over to the creditor. 
In a suit on the mortgage deed by the as- 
signee thereof the creditor of the mortgagee 
( assignor) who was also impleaded as a 
party to the suit pleaded that he was a 
pledgee of the deed and that the plaintiff 
should first redeem his pledge before he 
could recover anything on the mortgage deed. 
Held, that the deposit of the mortgage deed 
with the creditor gave him no rights at all 
and he could not therefore claim a right to be 
redeemed by the plaintiff before he could 
sue to enforce it. 49 Mys.H.C.B. 160= 
22 Mys.L.J, 13. 

Sees. 178 asti> 178-A. — The reason for 
the insertion of these new sections has been 
explained as follows in. the Statement of 
Objects and Reasons : — “The object of this 
Bill is to give effect to the recommendation 
of the Special Committee, appointed by the 
Government of India to examine and draft 
the Indian Sale of Goods Bill, that S. 178 
should be amended so as to make it con- 
sistent with the amendment proposed by the 
Committee in S. 108. Both the sections 
are cognate and are based on the same prin- 
ciple; and there has been considerable conflict 
of decisions regarding their scope. The 
Special Committee has proposed to remove 
this conflict in S. 108 .by restricting its pro- 
visions to sales by persons who are in. posses- 
sion of the subject-matter of the sale as mer- 
cantile agents only, and the present Bill 
amends S. 178 on the same lines.’ * — (State- 
ment of Objects end Beasans.y The following 
is the Report of the Select Committee on the 
Bill: — This Bill is supplementary to the 
Indian Sale of Goods Bill. On the lines of 
the amendment made in Cl. 27 of that 
Bill wv have substituted the words “a mer- 
cantile agent” for the words ‘where an 

agent to security of goods’. We 

have also substituted the words ‘documents 
of title to goods’ for the words ‘bill of lad- 
ing, dock order .... thereby represented 
As the expressions ‘mercantile agent’ and 
‘documents of title’ are not defined in the 


Indian Contract Act, 1872, in which this sec- 
tion will remain, we have added an Explana- 
tion stating that those expressions will have 
the meanings assigned to them in the Ind ia n . 
Bale of Goods Act, 1930. We have also insert- 
ed a new section as S. 178-A to provide for 
the case of a pledge by a person in possession 
under a voidable contract . ” 

Jewels entrusted merely for safe custody 
cannot be subject of a valid ^pledge by the 
depositee. 1942 M.W.N. 25= (1942) 1 M. 
L. J. 44; 1942 Mad. 299=55 L.W. 
319. The plaintiff brought a suit for 
recovery of certain articles or their value, 
Rs. 60 on the* ground that they belonged to 
her (plaintiff) and that the first defendant 
got possession of the articles by stealth. It 
was found that they had been pledged with 
the first defendant by the second defendant, 
plaintiff’s husband, but that the articles be- 
longed to tbe plaintiffs. It was not shown 
that the second defendant had any authority 
from his wife, the plaintiff, to pledge ther 
articles. Nor was he a mercantile agent- 
Held, that the first defendant could not claim 
to recover the amount due on. the pledge 
from the plaintiff on the ground that she 
was a bona fide pledgee, and the pledge did 
not confer any right on her, and the plaintiff 
was therefore entitled to a decree. 45 Mvs. 

H. C.R. 342=18 Mys.L.J. 457. 

Sbos. 178 ani> 179: Relative scope. — S. 
179 is an enabling section and must be read 
with S. 178. 190 I.C. 790=1940 Sind 177. 

Sec. 179 . — See 42 B. 205. Where there 
was a contract of sale of goods on credit and 
the property in goods and rights to posses- 
sion passed to the vendee but vendor retain- 
ed possession and pledged the goods to a 
third party without notice of the vendee’s in- 
terest. in them. Held, that the pledgees ob- 
tained no right or interest under S. 179 (4 2' 
B. 205, not foil.) . 56 C. 367=119 I.C. 23= 
1929 O. 497. See also 52 M. 465=30 L.W. 
36=116 I.C. 827. Where there is a mort- 
gage of movable property, and the property 
is allowed to remain in possession of the 
mortgagor as ostensible owner, and the pro- 
perty is' again mortgaged to a third party 
and sold, the first mortgagee cannot recover 
from the second mortgagee unless he can 
show that the second mortgagee had notice 
of the prior mortgage. S. 179, Contract 
Act, has no application to such a case. 190* 

I. C. 790=1940 Sind 177. 
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Suits by Bailees or Bailors against Wrongdoers. 

180. If a third person wrongfully deprives the bailee of the use or possessior 
Suit by bailor or bailee ?f thegoods bailed, or dots them any injury, the bailee 
against wrongdoer. 1S entitled to use such remedies as the owner might 

have used in the like case if no bailment had been 
made ; and either the bailor or the bailee may bring a suit against a third person 
for such deprivation or injury. 


Apportionment of relief or 
compensation obtained by 
such suits. 


18 1. Whatever is obtained by way of relief or 
compensation in any such suit shall, as between the 
bailor and the bailee, be dealt with according to their 
respective interests. 


CHAPTER X. 


Agency. 

Appointment and Authority of Agents . 

182. An ec agent ” is a person employed to do any act for another or to 
„ # . w represent another in dealings with third persons. The 

Agent and principal ” person for whom such act is done, or who is so repre- 
sented, is called the “ principal.” 


Sec. 180. — Under S. 180 either a bailor or 
bailee of a chattel may maintain an action in 
respect of it against a wrongdoer, the latter 
by virtue of possession, the former by virtue 
•of his property. 43 C. 733=21 G.W.N. 632. 

Sec. 182. — The Contract Act does not draw- 
fine distinction between different classes of 
agents, but the Act is not exhaustive and so 
far as the law relating to agency is concerned 
it merely lays down general principles. 176 
1.0. 675=1938 Nag. 254. Principal and 
agent — Relationship of. 63 I.C. 521=13 Ir. 
W. 537 (P.C.). Agency need not be created 
expressly by any written document and can 
be inferred from the circumstances and the 
conduct of the parties. 132 I.C. 43=1931 
A.L.J. 225=1931 A. 372. The definition of 
an agent in S. 182 of the Contract Act does 
not limit the employment of an agent to one 
by the principal only. It will include an em- 
ployment by any authority authorised by law 
to make the employment. 73 C.L.J. 356= 
1941 Gal. 643. Definition of agent given in 
S. 182 is very wid$ and embraces a servant 
pure and simple. All the agents therefore 
cannot be placed in the same category. 176 
I.C. 675=1938 Nag. 254. Relationship of 
principal and agent distinguished from that 
of sub-contractor. 130 I.C. 54=1930 L. 1062. 

* Person ’ — Includes joint Hindu family. 
— There is no doubt that the word c person * 
used in 8. 182 and other cognate sections of 
the Contract Act intrudes a joint Hindu 
family and therefore an agent can be employ- 
ed on behalf of such family. 150 I.C. 151= 
1934 A.L.J. 453=1934 A. 553. 

Tests of Agency. — See 12 C.W.N. 28. No 
consideration is required to support agency. 
3 C. 300. Benamidar is not agent. 5 BL.R. 
237; nor committee of lunatic. 20 B. 61; 
nor guardian of minor. 20 B. 61; nor mana- 
ger of joint Hindu family. 22 A. 307 ; 26 M. 
544. Minor may be agent. 3 BomJlR. 624. 
Every act of an agent in the course of his 


employment on ‘behalf of his principal and 
within the apparent scope of his authority, 
binds the principal unless the agent in fact 
is unauthorized to do that act and the per- 
son dealing with him has notice of the same.* 
24 I.C. 209. See also 43 C 833=34 I.C. 807. 
The use of the word ‘agent* in a general way, 
loosely without specifying the purpose of the 
agency does not help to determine whether a 
person is an agent. 21 I.C. 322=14 M.L.T. 
249. Commission agents are agents within 
8. 182, but are not agents pure and simple. 
Where a person receives goods from another 
as a commission agent and then sells them 
for him, he is an agent up to a certain point 
that is up to the date of the sale. Thereafter 
whether he still continues as an agent or 
the relationship is that of a debtor and credi- 
tor depends on whether the commission agent 
when he sells has authority to seal in his own 
name and whether he has autority in his 
own right to pass a valid title. If he has 
authority to sell and also authority to pass 
a valid title in his own right he is acting as 
a principal vis a vis the purchasers and not 
merely as an agent and therefore from that 
point on, he is debtor of the erstwhile prin- 
cipal and not merely an agent. Whether this 
is so or not must depend on facts in each 
particular case. 176 I.C. 675=1938 Nag. 
254. Unless authority to act is conferred and 
accepted, mere settlement of the terms of 
remuneration does- not constitute a contract 
of agency . A commission agent is not in law, 
the agent of all persons and firms, whose 
business he occasionally transacts. 50 I.C. 
146; 12 8.L.B. 93. The agency is only with 
reference to specific sales or purchases made 
under the directions of the principal. (JhidE.) 
In order to entitle a broker to his commis- 
sion, he must prove either that the^ transac- 
tion has been completed or that, if it to not, 
the non-completion was due to default on the 
part of the principal. See 24 B om. LR . 847 
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183. Any person who is of the age of majority according to the law to which 

he is subject, and who is of sound mind, may employ 

Who may employ agent. ftn ager t J 

184. As between the principal and third persons any person may become 

an aEen t, but no person who is not of the age of majority 
Who may be an agent. an< j 0 f soun d mind can become an agent, so as to 

be responsible to his principal according to the provisions in that behalf herein 
contained. 


Consideration not necessary. 

Agent’s authority may be 
expressed or implied. 


185. No consideration is necessary to create an 
agency. 

186. The authority of an agent may be expressed 
or implied. 


=1922 Bom. 433, and eases referred to there- 
in. A broker is the* agent- of the person for 
whom he acts. Unlike the factor he is not 
entrusted with the custody and the apparent 
ownership of the goods, but he is merely to 
effect business on commission on the sale 
resulting from his efforts. 39 A. 81=36 I.C. 
371. A broker is the agent of both parties and 
his contract is one of employment only so long 
as he adheres strictly to his position as a 
broker by confining himself to the business 
of negotiation. 42 0. 1050=19 CWJN. 623. 
Broker — Liability of, in principal’s contracts 
-Calcutta jute market-~Custom of. 50 C. 
12=1923 CL 419. Sub-broker receiving 
money from constituents and misappropriat- 
ing* — Payment to broker for other transac- 
tions — Suit for money. 25 BomJLB. 1014= 
48 B. 20. An Honorary Treasurer of a Sub- 
scription Committee is not its agent and not 
liable for gross negligence in not cash- 
ing a cheque passed by a donor. 36 A. 268= 
23 I.C. 600. The definition of an agent in 
&. 182, is wide enough and covers a person 
employed to sell unredeemed articles from 
a pawn shop on behalf of the employer. Such 
a person although a servant or a shop assis- 
tant, is an agent of the employer in the 
matter of selling such goods. 176 I.C. 703 
=39 Cr.L.J. 784=1938 Bang. 243. Bel cre- 
dere agents — Certified brokers of the Bom- 
bay Native Stocks and Share Brokers’ Asso- 
ciation are such. 23 BomJUB. 1144=46 B. 
489. Palcka adatia — Position of. 52 I,C. 519 
=21 BomJLB. 783; 19 I.C. 29; 15 Bom.L. 
B. 85. A palcka adatia is a speculative tran- 
saction and not a wager. The rights and 
liabilities of palclca adatia are well settled 
and he has a right to be ind emnifi ed by the 
seller. ' 42 B. 373=34 M.L.J. 305=45 I.A. 
29 (P.C.). Agency pakka adatia — Belation 
which constitutes. 37 B. 347=17 I.C. 152. 
According to the ordinary practice in Bom- 
bay flit* palcka adatias would be entitled to 
call for margin if the rise or fall in the 
market justified such a demand. But the 
onus lies on the palcka adatia to establish the 
circumstances which justify the exercise of 
such powers. 29 Bom L.R. 147=1927 B. 125 
[28 Bom.L.R. 1488 (P.C.), Bei. on.] Ajahat 
gumasta collecting fees for Deshmukh of vil- 
lage — Agent not trustee of Deshmukh. See 


41 Bom.LuB. 215=I.LJE&. (1939) Bom. 154= 
1939 Bom. 126. A broker can claim commis- 
sion if he brings about a sale, but he can 
also claim it if he brings about the transac- 
tion to the stage of an agreement to sell and 
then the transaction fails because the pur- 
chaser draws back. 60 I.C. 727. Broker — Con- 
tract falling through owing to default of 
principal — Bight to brokerage. 12 BurJL.T. 
68=51 I.C, 582. BrokerACommission — 
Bight to— Completion of transaction — Failure 
of one of the parties to completer the con- 
tract — Effect of. 24 Bom L.B. 847=1922 B. 
433. See also 1935 Pesh. 56; 56 C. 262=33 a 
W.N. 179; 1930 A. 545. A partner who does 
an act for the firm is an agent for the firm, 
but he is not an agent for the partners. 10 
I.C. 250=153 P.LB 1911. A person con- 
tracting to purchase property and promising 
damages on default is not an agent of the 
promisee. 50 LC. 69=9 L.W. 312. There is 
nothing in the Contract Act to prevent a 
servant from being an agent if he is employ- 
ed as such. 123 I.C. 228=1930 S. 142. Com- 
mission — Suit for — Limitation. 39 A 81=36 
I.C. 371; 73 I.C. 143=1923 L*. 473. The 
question of agency is a mixed question of 
fact and law very largely depending on the 
evidence in the particular case. 1930 M.W. 
N. 729. 

Sec. 183. — Cf. S. 11, supra . See 29 C.W. 
N. 422=86 I.C. 571=1925 C. 609. 

Sec 184. — Under S. 184 a minor can act 
as an agent of a firm and any contracts enter- 
ed into by such a minor 1 as an agent are bind- 
ing on the firm. And they are equally bind- 
ing on the minor, if he did not give notice of 
the repudiation within a reasonable time after 
attaining majority. 45 I.C. 17=17 P.L.R. 
1918. See also 3 Bom.L.B. 627. A minor 
agent is not responsible for loss arising from 
the negligence of his guardian. An infant 
cannot be made liable for a tort arising out 
of contract where the contract is not bind- 
ing upon him. 43 I.C. 923. 

Sec. 185. — No consideration is necessary 
to create an agency. 114 I.C. 321=1929 L. 
182. 

Sec. 186: Scope and Appucabujty op 
Sec. — Under S. 186, Contract Act, the autho- 
rity of an agent may be express or implied. 
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An authority is said to be express when it is given by words spoken or 
„ c . , written. An authority is said to be implied when it is 

i mplied authority?* PteS * to inferred from the circumstances of the case ; 

and things spoken or written, or the ordinary course of 
dealing may be accounted circumstances of the case. 

Illustration. 

A owns a shop in Serampur, living himself in Calcutta, and visiting the shop occasionally. 
The shop is managed by B 9 and he is in the habit of ordering goods from C in the name of A for the 
purposes of the shop, and of paying for them out of A*s funds, with A*s knowledge. B has an implied 
authority from A to order goods from C in the name of A for the purposes of the shop. 


Where it is not expressed, the question whe- 
ther the agent had or had not authority to 
act in a particular matter on behalf of the 
principal has to be decided according to the 
circumstances of each case. 11 O.W.N. 880. 
If an agent endowed with very wide powers 
and authorized to buy and sell property, to 
deal with Government and to pay revenue, 
contracts a loan on behalf of his principal, 
which the latter did not repudiate when it 
came to his knowledge, the principal is bound 
by the debt and must pay it. 39 LC. 225=1 
Pat.L.W. 346. The binding character of a 
contract entered into by an agent depends on 
the measure of the authority that may be 
implied by the facts and circumstances of 
the case. . It is not enough to show that the 
agent was generally permitted to carry on the 
management of the debutter properties on 
behalf of his mother, the shebait, who never 
interfered with the acts of her son in whom 
she had full confidence. Where the question 
is if a contract to lease debntter properties 
is binding, it must be shown that the contract 
is one of a class of acts delegated to the 
agent or that the particular contract in ques- 
tion was authorized either expressly or im- 
pliedly by the shebait. 36 C.W.N. 1108. If 
a married couple live together and the hus- 
band acts alone in dealing with the joint pro- 
perty, he acts as the wife’s agent in respect 
of her interest as well as his own, but the pre- 
sumption is rebuttable. 10 I.C. 919=4 Bur. 
L.T. 115. (3 L.B.R. 66, Rei.) What consti- 
tutes agency. Bee 1925 C. 541. 

Sbo. 186 and 187.— 155 I.C. 180=1935 O. 
W.N. 490=1935 O. 305. 

Sbo. 187. — Where an act purporting to be 
done under a power of attorney is challenged 
as being in excess of the authority it most 
be shown on a fair construction of the whole 
instrument, that the authority in question is 
to be found within the four corners of the 
instrument, either in express terms or by ne- 
cessary implication. 43 C. 527=43 I. A. 48 
=30 M.L.J. 232 (P.C.) [(1893) A.C. 170, 
Poll.] Bee also 24 B. 360; 21 M. 274. The 
mere fact that the principal did not receive 
the benefit of the transaction docs not rid 
him of liability. In the' case of a Nattn- 
kottai Chetti money-lending business an agent 
who has authority to borrow and to lend to 
others, has an implied authority to pledg? the 
credit of the firm for the pnrpose of obtain* 
ing or securing advances from others to the 
customers of the firm. 43 C. 527 (P.C.), 


supra. Husband when liable for wife’s debts. 
9 A. 147. A toll contractor of a Municipa- 
lity though he is referred to as a “ lessee’* 
of tolls under the Municipal Regulation, col- 
lects the tolls for and on behalf of the Muni- 
cipality under the express authority vested 
in him by the Municipality and he is an 
agent of the Municipality within the mean- 
ing of S. 182 of the Contract Act. The 
Municipality can therefore be sued by a 
person from whom tolls have been wrongful- 
ly and unauthorisedly levied and recovered 
through the contractor. It cannot be con- 
tended in such a case that there is no privity 
of contract between the Municipality and the 
person from whom the tolls are levied. 15 
Mys.L.J* 489. In a suit for the price of 
goods supplied ou credit to the defendant 
through his servants, the plaintiff must show 
in the absence of express written authority 
a course of dealing by which it was a practice 
for goods to be supplied to him through his 
servants in the course of their employment. 
If he shows such a practice, it will be no ans- 
wer for the defendant to say that particular 
items of goods did not reach him. , 1937 P. 
W-N. 36=1937 Pat. 526. Where in a com* 
mrnal trouble an agreement was arrived at 
and it was signed by certain representatives 
of both the factions and subsequently the mem- 
bers of the community also acted upon the 
same, held, that the representative character 
of the signatories could be inferred. 27 A. 
I*.J. 1&83=1929 A. 519. 

Secs. 187 and 188. — Where the agent’s 
authority is defined in writing, it is doubtful 
if S. 187 of the Contract Act can be relied 
upon for where an act purporting to bo done 
under a power of attorney is challenged as 
being in excess of the authority it is neces- 
sary to show that on a fair construction of 
the whole instrument the authority in ques- 
tion is to be found within the four comers of 
the instrument, either in express terms or by 
necessary implication. The limits of neces- 
sary implication are indicated by S. 188 of 
the Contract Act. Where there is no justifi- 
cation for the borrowing by the agent oa the 
ground of necessity or with reference to the 
usual course of business the principal cannot 
be held liable on the footing that in borrow- 
ing the agent has acted within the Barit* of 
his authority. But there is a well cetabliah- 
ed rule of equity baaed oa the theory of un- 
just enrichment, namely, where by W 
wrongful or unauthorized act of the agent the 
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188. An agent having an authority to do an act has authority to do every 

„ „ , , . lawful thing which is necessary in order to do such 

Extent of agent’s authority. 0 

uCU 

An agent having an authority to carry on a business has authority to do 
-every lawful thing necessary for the purpose, or usually done in the course of 
conducting such business. 


money or property of a thir<l person comes 
to the hands of the principal or is applied 
for his benefit, the principal is liable? jointly 
und severally with the agent to restore the 
amount or the value of the property. The 
absenee of other funds in the? hands of the 
agent, at the time of the borrowing is not a 
necessary condition of the creditor's right to 
relief against the principal. This equitable 
rule is not excluded by the Contract Act. 
1938 Mad. 966=(1938) 3 M.L. J. C88. Com 
tract hy power of attorney agent in respect 
-of property of principal and for considera- 
tion benefiting principal — Deed reciting that 
it is executed as authorised agent of another 
— Signature not as agent — No personal liabi- 
lity. 46 L.W. 851. 

Sec. 188: Authority op Agent. — Autho- 
rity of Agent — Construction of. 39 C. 568 
=13 I.O. 705=16 C.W.N. 593. (On appeal 
from 10 I.C. 895). Authority of agent 
in money-lending business to purchase 
shares. 1927 M.W.N. 118; to raise loans 
for purposes of principal's business. 2 Luck. 
353=1927 O. 44; to sue on behalf of undis- 
closed principal. 99 I.C. 687=52 M.L.J. 33 
=1927 M. 204. Authority of agent— Power- 
of-attorney — Construction of— Limitation of 
authority. 2 P.L.J. 600=41 I.C. 175. See 
also 7 Bur.L.T. 126=23 I.C. 516. One of 
the Articles of Association of a Company pro- 
vided that the Board of Directors could not 
delegate their power to borrow. Another 
Article gave extensive powers to the manag- 
ing agent to conduct and manage the business 
and affairs of the Company and enter into 
contracts and do things necessary or de- 
sirable in the management of the affairs of 
the Company. The agent effected a mort- 
gage in order to meet the urgent require- 
ments of the Company. Subsequently the 
reports of the Directors showed the loan as a 
secured debt. Held, (1) that the articles 
should be read together and that the power 
•of entering into contracts did not include a 
power to contract loan, (2) that the managing 
Agent, lmd, however, under the general law, 
the power to contract the loan in question 
being faced with an emergency, and (3) that 
the Directors had ratified the loan by means 
of their report and that the Company could 
not escape liability on the ground that their 
managing Agent had no authority to raise 
the loan. 134 I.CL 244=1931 AX.J. 1038. 
Authority of agent — Principal and agent — 
Acts of agent beyond scope — When principal 
liable — Third parties. 30 I.C. 968=10 S.L. 
B. 72. See also 134 I.C. 244=1931 A.L.J. 


1038. An agent not authorized to compro- 
mise cannot bind his principal by any com- 
promise effected by Mm. 96 P.R. 1914=24 I. 
C. 630. An agent authorised by a power-of 
attorney only to collect debts has no autho- 
rity to realize their value, or any part of it 
by selling them. 35 M.L.J. 581=41 M. 923. 
If the power-of -attorney does not authorize 
the agent to carry on a business except with 
limitations, any act done by him, in excess of 
such power will not bind the principal. 41 I* 
C. 224=6 L.W. 417. The plaintiff from 
whom money was borrowed by the defendant's 
agent without authority, is entitled to receive 
his amount to the extent of the benefit re- 
ceived by the principal. 32 I.C. 763=1915 
M.W.N. 761. An agreement by an agent 
to pay reasonable interest for goods purchas- 
ed on credit is binding on principal. 26 I.C. 
365. (1 C.L.J. 199, Foil.) An agent who 
has power to sign for the principal does not 
necessarily have powers necessary for a dis- 
position of property. 10 M.L.T. 30.4=12 
I.C. 393. Power to enter into forward con- 
tracts. See 10 I.C. 895. On appeal, 13 I.OL 
705=39 C. 568. 

Power of Attorney. — A power of attor- 
ney given to an agent to collect outstandings 
includes also a power to collect debts due 
under decrees before the date of the power, 
lo M.L.T. 337=23 I.O. 99. Power-of -at- 
torney should be construed strictly. 23 M. 
L.J. 595=17 I.C. 139. A power enabling 
an agent to carry on the business of a firm 
does not entitle him to sue for dissolution of 
the firm. A suit so instituted should not be 
dismissed but should be allowed to be amend- 
ded by requiring the principal himself to sign, 
the plaint. 25 I.C. 140=7 Bur.L.T. 202. 

Connected Acts. — An agent authorized to 
receive money for the principal may be pre- 
sumed to be also authorized to do every law- 
ful and necessary thing connected with it. 37 
I.C. 442=3 O.L.J. 623 [43 C. 527 (P.C.) 
Bef.], Where a person has been authorised 
to receive refund of octroi duty from the 
Municipal Board cannot be deemed to have 
also the authority to adopt any legal process 
for recovering the amount. A right to re- 
ceive is different from a right to recover. 
1939 A.L.J. 897=1939 A.W.B. (H.O.) 631 
=1939 All. 623. 

Insurance. — A commission agent purchas- 
ing goods insuring them under intrucfions 
from the merchant, has an insurable interest 
in the goods and can recover the money 
under the policy in case of loss. 36 B. 484 
=12 I.C. 897. An agent might make him- 
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Illustrations , 

(a) A is employed by 2?, residing in London, to recover at Bombay a debt due to B. A may 
adopt any legal process necessary for the purpose of recovering the debt and may give a valid dis- 
charge for the same. 

(b) A constitutes B his agent to carry on his business of a ship builder. B may purchase 
limber and other materials, and hire workmen, for the purposes of carrying on the business. 


189. 

Agent’s 

emergency. 


An agent has authority, in an emergency, to do all such acts for the 
authority i» an P ur P ose °f protecting his principal from loss as would 


be done by a person of ordinary prudence, in his own 
case, under similar circumstances. 

Illustrations . 

(a) An agent for sale may have goods repaired if it be necessary. 

{b) A consigns provisions to B at Calcutta, with directions to send them immediately to 
Cat Cuttack. B may sell the provisions at Calcutta, if they will not bear the journey to Cuttack 
without spoiling. 

Sub-Agents. 

190. An agent cannot lawfully employ another to perform acts which he 
has expressly or impliedly undertaken to perform 
When agent cannot delegate, personally, unless by the ordinary custom of trade a 

sub-agent may, or, from the nature of the agency, a 
sub-agent must, be employed. 

191. A “sub-agent 55 is a person employed by, and 
" Sub-agent ” defined. acting under the control of, the original agent in the 

business of the agency. 

192. Where a sub-agent is properly appointed the principal is, so far as 
Representation of principal regards third persons, represented by the sub-agent, 

and is bound by and responsible for his acts as if he 
were an agent originally appoinred by the principal. 

The agent is responsible to the principal for the 
acts of the sub-agent : 

The sub-agent is responsible for his acts to the 
agent, but not to the principal, except, in case of fraud 
or wilful wrong. 


by sub-agent 
pointed. 


properly ap- 


Agent’s responsibility 
sub-agents. 


for 


Sub-agent’s responsibility. 


self responsible for loss or damage to goods 
I belonging to his principal. He may be a a 
insurer of goods consigned to his care pro- 
vided. that there is consideration for that in- 
surance outside the terms of the employ- 
ment at the ordinary rate. 1930 B. 332 (2). 

Landlord and Agent. — Where the agent of 
a landlord has no authority to create pecuni- 
ary liability on his behalf, no personal decree 
could be passed against the landlord. 16 I. 
i\ 990. The question of the authority of an 
agent to bind his landlord has to be decided 
on the facts of each case. 36 1.0. 81. _ 

Post Office. — Where the person entitled 
to payment, requests the payment by means 
of a money order, the Post Office is the 
agent of that person and not of the sender. 
(Of .) . Postal rules which allow the sender 
of a money order or other article to recall 
it before actual delivery. 33 I.O. 723=14 
A.L. J. 236. 

Illegal on void Contract. — Agent receiv- 
ing money on principle’s behalf under illegal 
or void contract is liable to account to the 
principal ; also an agent maki ng a profit 
without making full disclosure to his prin- 
cipal is liable to account to him for the same. 
19 I.O. 161=15 O.W.N. 408. 

Sec. 189.— Sec. 189 is meant to pwrteat 

G. G. M.— 231 


the agent, if for the purposes of safeguard- 
ing the interests of his principal, th© agent 
does certain acts without any express in- 
structions from the principal In such a 
case the agent is exempted from all liabi- 
lity, if bis acts are the acts of a man of 
ordinary prudence and axe performed at the 
time of an emergency. If the goods are 
perishable or perishing, the agent is entitl- 
ed to deviate from his instructions as. to 
the time or price at which they are to be 
sold. * If the principal thereafter sues the 
agent for damages as a result of his selling 
the goods without the principal’s instruc- 
tions, the agent is protected under Bee. 189 
of the Act. 42 P.LJB. 393=1940 Lah. 412. 

Seo. 190. — As to appointment of sub- 
agent, see 1 Bur.LJT. 219=1923 B. 84. 

Sec. 192. — Agent liable to the principal 
for the sub-agent’s fraud. 43 .0. 699= 
19 Bom.Ua. 948. See also 1930 P.O, 274 
(P.C.) . A sub-agent is not liable t oaco ouat 
to the principal except in case of fraud or 
wilful wrong. I.UB. (1937) 2 Cal. 124 . 
There is no privity of contract between the 
principal and the sub-agent under sec. 192. 
26 1.0. 822; 27 N-UJ. 501. Bvery agent 
who employs a suhnagient is Bable to thq 
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Agent’s 

nib-agent appointed vrithout 
Authority, 


Relation between principal 
and person duly appointed by 
agent to act in business of 
agency. 


193* Where an agent, without having authority to do so, has appointed a 
- person to act as a sub-agent, the agent stands towards 
responsibility lor guch person i n t he relation of a principal to an agent, 

and is responsible for his acts both to the principal and 
to third persons ; the principal is not represented by or 
responsible for the acts of the person so employed, nor is that person responsible to 
the principal. 

194. Where an agent, holding an express or implied authority to n a m e another 
person to act for the principal in the business of the 
agency, has named another person accordingly, such 
person is not a sub-agent, but an agent of the principal 
for such part of the business of the agency as is entrusted 
to him. 

Illustrations. 

(a) A directs B> his solicitor, to sell his estate by auction, and to employ an auctioneer for 
the purpose. B names C, an auctioneer, to conduct the sale. C is not a sub-agent, but is As agent, 

for the conduct of the sale. , , . . „ « « 

(6) A authorizes B. a merchant in Calcutta, to recover the moneys due to A from C & Co., 
B instructs D a solicitor, io take legal proceedings against C & Co. for the recovery of the money. 
D is not a sub-agent but is solicitor for A . 

195. In selecting such agent for his principal, an agent is bound to exercise 
the same amount of discretion as a man of ordinary 
prudence would exercise in his own case; and if he does 
this he is no responsible to the principal for the acts 
or negligence of the agent so selected. 

Illustrations . 

la; A instructs B> a mer chan t to buy a ship for him. B employs a ship surveyor of good 
reputation to choose a ship for A. The surveyor makes the choice negligently and the ship turns 
out to be unseaworthy and is lost. B is not, but the surveyor is, responsible to A, 

(b) A consigns goods to 23, a merchant, for sale. B, in due course, employs an auctioneer- 
in good credit to sell the goods of A, and allows the auctioneer to receive the proceeds of the sale. 
The auctioneer afterwards becomes insolvent without having accounted for the proceeds. B is not 
responsible to A for the proceeds. 


Agent's duty in naming such 
person. 


principal for money received by the sub- 
agent to the principal's use, And is respon- 
sible to the principal for the negligence and 
other breaches of duty of the sub-agent in 
the course of his employment. [M aclcerey 
v. Bamsaya, (1843) 9 C. & F. 818 and Meyer- 
He** t. Eastern Agency Co (1885) 1 TJU 
B, 595, ReL on.] 193U P.C. 274. See also 
1930 S. 247. 

Sec. 193 .— -See 10 Bom.L.R. 948; 17 B. 
307. 

Sec. 194. — Generally an agent cannot 
without authority front his principal devolve 
upon another obligations to the principal 
which he has himself undertaken to fulfil. 
But in special circumstances it is permis- 
sible for the agent to appoint a substitute 
who would be responsible to the principal 
in the same way as the agent himself. Where 
a banking concern is appointed an agent 
with very wide powers in the matter of let- 
ting out certain buildings in the city, it can 
well be inferred that the concern had autho- 
rity to appoint another to act for the prin- 
cipal and the person so appointed is acount- 
uble to the principal. 1939 A.L.J. 37=q 
1939 All. 1 88. In spite of the existence of 
sec. 194 of the Contaret Act, branch banks 
do not recognise nor carry out instructions 
given by clients of other branches unless they 


have been definitely instructed to do so; as 
an act of courtesy, one branch may try to 
oblige the client of another branch by mak- 
ing enquiries, etc. For practical purposes 
and so far as their obligations are concern- 
ed the branches do not recognise any liabi- 
lity whatsoever to carry out instructions 
from the clients of other branches unless 
these be properly conveyed through the 
branch bank with which the client deals. 
This is a universal practice and the Court 
should take cognisance of it. 102 I.C. 788 
=1927 L. 562 (2). On this section, see also 
120 I.C. 284=1929 L. 536; 121 I.C. 636= 
1930 C. 10; 14 P. 560. 

Secs. 194 and 195. — Appointment of sub- 
agent — Principal nominating person and 
having control — Liability of agent when no 
discretion is given to him in nominating sub- 
agent. 1930 C. 10=56 0 . 686. 

Sec. 195. — Sec. 195 implies the power of 
revocation in an agent in the case of a sub- 
stituted agent. In cannot be said that be- 
cause the agent is responsible to the princi- 
pal for negligence in the selection of a sub- 
stituted agent his hands would be tied as 
soon as he made the nomination and that 
the principal alone can revoke the nomina- 
tion. 45 Bom.L.B 1075=A.I.B. 1944 Bom. 
76. 
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Right of fjerson as "to acts 
done for him without his 
authority. ' Effect of ratifi- 
cation. 

Ratification may be expres- 
sed or implied. 


Ratification . 

196. Where acts are done by one person on behalf 
of another, but without his knowledge or authority, he 
may elect to ratify or to disown such acts. If he ratify 
them, the same effects will follow as if they had been 
performed by his authority. 

197. Ratification may be expressed or may be 
implied in the conduct of the person on whose behalf 
the acts are done. 


Sec. 196. — Effective ratification necessa- 
rily involves knowledge of all the material 
facts on the part of him who ratifies. 1930 
P.C. 278 (P.C.) . Sec. 196 refers to con- 
tracts which have been entered into by per- 
sons on behalf of others without their know- 
ledge or authority but not to contracts which 
have been expressly forbidden by law. An 
option of ratification under the section can 
be held to be capable of being exercised 
within a reasonable time of the act purport- 
ed to be ratified and not after the expiry of 
the period for which the option was open or 
long after the expiry of the period, if any, 
for which the contract was to relate. I.luR. 
(1939) Mad. 928=50 L.W. 440=1939 Mad. 
957. The right of a principal to ratify an 
unauthorised act of Ms agent under sec. 196 
is confined to cases where the agent purports 
to act on the principal’s behalf and not 
where the agent acts on his own behalf with- 
out authority, or contrary to principal’s 
directions and on behalf of the principal. 
30 M.L.J. 497=34 I.O. 760. See also 68 
I.C. 787=1923 L. 100; 33 P.R. 1913=16 
I.O. 950; 28 I.O. 135=28 M.L.J. 199 [35 

M. 177; (1910) A.C. 230, Foil.] See also 
6 B. 463; 35 I. A. 48; 3 A. 832; 7 M.LA. 
476; 48 I.O. 959. To constitute a binding 
adoption of acts a priori unauthorised, these 
conditions must exist; (1) the acts must 
have been done for and in the name of the 
supposed principal and (2) there must be a 
full knowledge of what those acts were, or 
such an unqualified adoption that the infer- 
ence nay properly be drawn that the princi- 
pal intended to take upon himself the res- 
ponsibility for such acts, whatever they were. 
Ratification relates back to the time of in- 
ception of the transaction and has a com- 
plete retroactive efficacy. 63 O.L.J . 86= 
1936 O. 87. Guardian’s lease — Ratification, 
receipt of rent whether amounts to. See *6 
O.L.J. 441=103 I.C. 522=1927 O. 796. 
There can be no ratification of a void trans- 
action. 9 M.L.J. 104; 100 I.O. 839=1927 

N. 214; 34 C.W.N. 135=1929 O.. 612. A 
mortgage executed by a general agent hold- 
ing a power-of-attomey, which did not 
authorise to execute mortgages is operative 
if acted upon, and ratified by the principal 
and cannot be treated as being void ah 
m io. 19 A.L.J. 827=44 A. 77. Contracts 
made by agents of corporations how far tnna- 
ing— Doctrine of part-performance when ap- 

23 O.L.J. 26=20 0.W..N. 370=43 
CL 790. A principal cannot ratify a txans- 
action in art and repudiate it ** P«t. Be- 
fnm a principal i« bos®* *7 & 


must be proved he had knowledge of all 
essential facts of the transaction. 25 I.O. 
274=39 C.W.N. 56. The question of the 
gumastha’s power to bind Ms landlord is 
onp which must be decided on the particular 
facts of each case. 10 I.O. 456=15 O.WJST* 
953. Assignment of decree by agent with- 
out authority — Ratification by decree-holder 
— Validity of assignment. See 47 O.W.jNT. 
616 (P.C.) . Where the unauthorised act of 
the agent is ratified by the principal {he 
ratification takes effect retrospectively so 
as to validate the transaction originally en- 
tered into. 8 Mys.L.J. 240. 

Sec. 197. — Ratification implies an inten- 
tion to ratify on the part of the principal; 
and any act of Ms can be relied upon as 
amounting to ratification, only if done after 
lie had full knowledge of the material facts 
ratified . Thus what the principal says under 
a mistaken impression cannot amount to 
ratification. 102 I.O. 561=1927 M. 478; 
1930 P.C. 278=60 M.L.J. 149 (P.O.). gee 
also 155 I.C. 180=1935 O.W.N. 490=1035. 

O. 305. Ratification cannot be inferred from 
a mere omission to repudiate in terms an. un- 
authorized transaction. 52 I.C. 414=10 L. 
W. 33. See also 24 O. 469. As to where 
principal’s ratification may be presumed 
where the agent exceeds his authority and 
embarks on unauthorized transactions, see 
9 L.W. 251=19 I.C. 758. Where an agent 
contrary to instructions makes advances 
against security the principal may realize 
the security and hold the agent liable for 
the balance and such intermeddling does not 
amount to ratification. 9 L.W. 251. The 
application of the principles governing the 
relationship of English agents to their prin- 
cipals should not be extended to Chetty’* 
agents in India whose position approximates 
to that of a trustee. 49 I.C. 758=25 M.L. 
T. 286=1919 M.W.N. 72. Ratification of 
an act in excess of authority on the agent’s 
part by principal may be inferred from Ms 
mere silence or acquiescence. 31 I.C. 216= 
29 M.L.J. 55; 28 M.L.J. 199. Act of Nattu- 
kottai Chetty agent in excess of Ms autho- 
rity — Acts of the principal to m itigate the 
loss — Effect of section. 1927 MW.N* 118 
=102 I.C. 561=1927 M. 478. Ratifi c ation 
of an unauthorized act of an agent i« com- 
plete only when the fact is communicated 
to the other party to {he contract. wa 

principal has an option to withdraw* 88 ML 
997=14 MJnT. 454. Act* rdM on moon- 
sistent with denial of Babffity may give rise 
to inference of mti 6cnth m ^ 48 1^0*^959^ 
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Illustrations . 

(a) A > without authority, buys goods for B. Afterwards B sells them to C on his own account ; 
IPs conduct implies a ratification of the purchase made for him by A. 

(b) without B's authority lends B's money to C. Afterwards B accepts interests on the money 
from C. B's conduct implies a ratification of the loan. 

„ , . - 198, No valid ratification can be made by a person 

ra d fic ?tion. Cq<J131te ** whose knowledge of the facts of the case is materially 
defective. 

^ Effect of ratifying unautho- 1 99. A person ratifying any unauthorised act done 

rised act forming part of a on behalf ratifies the whole of the transaction of 
transacuon. which such act formed a part. 

200. An act done by one person on behalf of another, without such other 
person’s authority, which, if done with authority, w T ould 
Ratification of unauthorised have the effect of subjecting a third person to damages, 
act cannot injure third person. 0 r of terminating any right or interest of a third person, 

cannot by ratification, be made to have such effect. 


Illustrations . 

(<i) A, not being authorized thereto by B, demands on behalf of B , the delivery of a chattel, 
the property of 5, from C, who is in possession of ii. This demand cannot be ratified by B i so as 10 
make C liable for damages for his refusal to deliver. 

(b) .1 holds a lease from B, terminable on three months* notice. C, an unauthorized person, 
gives notice of termination to A . The notice cannot be ratified by B 9 so as to be binding on A . 

Revocation of Authority . 


201. An agency is terminated by the principal revoking his authority; or 
_ . . o , by the agent renouncing the business of the agency : 

Termina n agency. or by the business of the agency being completed ; or 
by either the principal or ageny dying or becoming of unsound mind ; or by the 
principal being adjudicated an insolvent under the provisions of any Act for the time 
being in force for the relief of insolvent debtors. 


taken place, is no ratification of it. 7 O.L. 
J. 429=58 I.G. 165. 

Sec. 198. — As to the applicability of the 
doctrine of ratification, see 42 C.W.N. 8= 
1937 P.C. 296; 193$ Nag. 482; 1941 Mad. 
6 . 

Sec. 199, — The principal cannot sue agent 
on one of his several transactions without ad- 
justing all the rights and liabilities of the 
parties in others. 40 G. 335=17 O.W.N. 67. 

Sec. 200. — The provisions of the Contract 
Act relating to agency are not meant to be 
exhaustive. Neither sec. 200 nor the other 
provision* of the Act relating to ratification 
affect the pirnciple that the general rule as 
to ratification would not apply 
when it would affect the rights of 
otheT parties. A ratification does not relate 
back when persons other than the contract- 
ing party have acquired interests prior to 
ratification. 1941 Mad. 6=51 L.W. 453= 
(194U) 2 M.L.J. 726. A notice to quit given 
by one of two joint receivers on behalf of 
both without the authority of the other is not 
valid and cannot be rendered so by subse- 
quent ratification by the other Receiver. 34 
I.C. 221=23 C.L,d. 453. Where the only 
objection lo the grant of a meleharth is that 
it was grunted without proper authority, it 
can be subsequently ratified by the person 
who has power to grant it. 73 1.0, 376; 1924 
M. 245. See also 27 B. 515. 

Sec. 201. — Am agency, unless it is for a 
fixed term, obviously continues and may be 
terminated at the pleasure of the principal. 


By its very nature, it is personal, neither 
transferable nor assignable and depends en- 
tirely on the agreement made with the princi- 
pal. I.L.R. (1943) Kar. 49=A.I.R.1943 
Sind 197. In the case of an employment of 
an under-broker by broker for a fixed term, 
if the services of broker are dispensed with 
in the interval, the dependent contract of 
under-brokerage is also dissolved and the 
under-broker is not entitled to sue the broker 
for damages for wrongful dismis sal unless 
the broker had brought about the termina- 
tion of the head agency purposely. 47 0. 
290=46 I. A. 314=24 C.WJNT. 577 (P.OJ. 
There is termination of agency after the 
death of the principal and a suit against 
agent for accounts must be brought within 3 
years under Art. 89, limitation Act. 26 0. 
W.N. 320=65 1.0. 219=1922 0. 53. Prin- 
cipal and Agent — Agent of joint coparceners 
— Effect of death of on e . 41 L0. 288=21 
C.W.N. 620. See also 38 LO. 278=20 O.W. 
N. 708; 16 1.0. 852=17 C.L.J. 201. Where 
one of two joint agents dies, the agency ter- 
minates, only so far as he is concerned, bnt 
continues as regards the surviving agent. 38 
LG. 278=20 C.W.N. 708. See also 41 LO. 
28S=21 C.W.N. 620; 16 I.O. 852=17 OJU 
J. 201. Where an agency has been created 
by two principals, the death of one of them 
(terminates the agency merely as regards him- 
self but does not necessarily operate as such 
also as regards his joint principal. The rule, 
is that breach case the Court must determine 
the true intention of the parties tP the con- 



St 202] 


The Indian Contract Act (IX op 1872). 


*845 


202. Where the agent has himself an interest in the property which forms 
„ » Terminati ° n of . a g enc yj the subject-matter of the agency, the agency, cannot, 
subject-matter? 8 ^ mterest m in the absence of an express contract, be terminated to 

the prejudice of such interest. 

Illustrations ; 

, (?) *4 gives authority lo B to sell A's land, and to pay himself, out of the proceeds, the debts 

due to him from A. A cannot revoke this authority, nor can il be terminated by his insanity or death. 

(?) A consigns 1,000 bales of cotton to B, who has made advances to him on such cotton, 
and desires B to sell, the cotton, and to repay himself out of the price, the amonut of his own advances. 
A cannot revoke this authority, nor is it terminated by his insanity or death. 


tract from the terms thereof and from the 
surrounding circumstances. 1937 Nag. 314. 
Where there are two or more principals if 
one of them dies, the agency terminates only 
- as . regards the representatives of the deceased 
principal, but it continues as regards the sur- 
viving principal. So the period of limita- 
tion for the suit against agent for rendition 
of accounts does not begin to run as against 
the surviving principal from the death of the 
deceased principal. 41 C.W.N. 27=1936 C. 
650. Agency terminated bv fulfilment of 
instructions. 79 P.R. 1915=31 1.0. 215. As 
to what constitutes completion of business, see 
also 12 A. 541; 26 C. 715; 7 B. 518. Ques- 
tion of termination of agency is one of fact. 
The usage among money-lending Nattukottai 
Ohetfies and the terms of the contract between 
the parties can be admitted to decide tbe 
question. 31 M.LJT. 687=36 I.C. 812. An 
agency will not. terminate on the expiry of 
the period contracted for between the princi- 
pal and agent, if the agent is allowed to con- 
tinue as agent. No fresh agency is created 
but the old agency is continued. 31 M.I/.J. 
685=56 I.C. 804. An agency terminates 
when the agent hands over charge to another 
in obedience to a telegram from his principal 
revoking his authority but his liability in res- 
pect of acts done as agent continues. 39 M. 
376=28 M.L.J. 140. Where there is no re- 
vocation of authority or any renunciation of 
ihp business of the agency by the agent there 
is no termination of the agenev. 132 I.C. 
•13=1931 A.L.J. 225=1931 A. 372. On this 
point. see also 39 M. 693=31 I.C. 583=29 M. 

L. J. 788. Imperfect partition of village — 
Lambardnr’s powers whether affected. 19 I. 

0. 549=9 X.L.E. 46. Mortgagee put into 
possession so as to appropriate profits 
towards interest — Power to resnme pos- 
session. 12 Bur. L. T. 46=47 I. C. 
133=9 L.B.R. 172. On this section, sec 
also 20 M. 97; 5 B. 253. When the Court 
takes charge of the property in a suit by the 
appointment of a Receiver or otherwise, 
rights of management or service which other 
persons mav possess by virtue of any eon- 
tract with the original owners will cease. But. 
fhis is not an absolute rule hut will depend 
upon the creumstanees, of each case. Where 
the agent of the original owner is appointed 
as the receiver and he works as an agent of 
his master notwithstanding his appointment 
as receiver, his agency does not cease. 1936 

M. WJST. 932=1936 M. 980. Where three per- 
sons who ane the partners of a firm execute a 
power-of-attomey in favour of another consti- 
tuting the latter the agent if the firm and giy-i 


iug him power to take any legal action or pro- 
ceeding in connection with the Arm and to 
sign any plaint, etc., on behalf of the firm, 
the fact that one of the partners subsequently 
becomes an insolvent does not terminate the 
agency. J.L.R. (1937) N. 28. 

Secs. 201 a ni> 202. — Hindu reversioners — 
Document by, in favour of stranger authoris- 
ing him to file a suit for possession of estate 
and to conduct it — Provision for division of 
estate between them and stranger after re- 
covery in suit in case of success — Death of 
one reversioner — Effect — Suit by stranger on 
behalf of all not maintainable — Agency 
not coupled with interest — Bight transferred 
is mere riglil io suit, which is inoperative and 
invalid. 47 L.W. 492=1938 Mad. 542= 
(1938) 1 M.L.J. 610. If a tenant is admit- 
ted to the tenancy by an agent of the land- 
holder without his knowledge or authority, 
then it is* open to the landholder to disown it. 
1942 O.W.N. 473=1942 O.A. 389=1943 
Oudh 174. 

In the absence of any reference in the cor- 
respondence between the parties as to the 
duration of an agency of a life Insurance 
Company, the Jigeny is one terminable on 
notice. A notice of 31(2 months^ given by the 
company is inadequate to determine an agency 
which had lasted for neariy 50 years, under 
which a very large business had been built 
up, and great expenses incurred by the agents. 
50 C.W.N. 73= (1945) 2 M.L.J. 496 (P.C.), 

Sec. 202; Agency coupled with interest 
— What is — When ikrevocabx®. — Sec. 202 
is wide in its terms; but it makes no depar- 
ture from the English Law; under sec. 202, 
as under the English Law, some specific con- 
nection must be shown between the authority 
and the interest, and there most also be an 
agreement, express or implied whereby the 
authority is given to secure some benefit which 
the donee is to obtain by reason of the autho- 
rity. 45 Bom.L.R. 1075=A.I.R. 1944 Bom, 
76* 

» e { Interest ’ * — Meaning. — An agent who is 
intrusted with goods for sale and entitled to 
keep for himself as remuneration aa excess 
of the purchase-money over specified rates has 
not got such an interest as is contemplated by 
sec. 202. 136 I.C. 878=1932 N. 34. Agency 
created by an ordinary power-of -attorney for 
the management of an endowment ehn be re* 
voked even though the endowment is made for 
the spiritual benefit of the person creating the 
endowment and the members of the 
including the agent, for such spiritual benefit 
eannot amount to an interest within the mean- 
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The principal may, save as is otherwise provided by the last preceding 
section, revoke the authority given to his agent at any 
When principal may revoke t ; mp before the authority has been exercised so as to 
agent s authority. bind the principal. 

904. The principal cannot revoke the authority given to his agent after the 
authority has been partly exercised so fax as regards 
h * bSSSo? * such acts and obligations as arise from acts already done 
' in the agency. 

Illustrations . 

(а) A authorizes B to buy 1,000 bales of cotton on account of A 3 and to pay for it out of A 1 s 
money remaining in B y s hands. B buys 1,000 bales of cotton in his own name, so as to make himself 
personally liable for the price. A cannot revoke B's authority so far as regards payment for the 
cotton. 

(б) A auhtorizes B to buy 1 ,000 bales of cotton on account of A, and to pay for it out of 
A*s moneys remaining in B's hands. B buys 1,000 bales of cotton in A*s name ana so as not to 
render himself personally liable for the price. A can revoke B's authority to pay for the cotton. 

205. Where there is an express or implied contract that the agency should be 

continued for any period of time, the principal must 
Compensation for revocation make compensation to the agent, or the agent to the 
by principal, or renunication principal, as the case may be, for any previous revocation 
y agent. or renunciation of the agency without sufficient cause. 

206. Reasonable notice must be given of such revocation or renunciation ; 
otherwise the damage thereby resulting to the principal 
or the agent, as the case may be, must be made good 
to the one by the other. 

207. Revocation and renunciation may be express- 
ed or may be implied in the conduct of the principal 
or agent respectively. 

Illustration. 

A empowers B to let A's house. Afterwards A lets it himself. This is an implied revocation 
of B's authority. 

208. The termination of the authority of an agent 
When termination of agent’s does not, so far as regards the agent, take effect before it 

tak f ife 1 as to becomes known to him, or so far as regards third per- 
agent, and at to th.rd persons. befbrc it be come S known to them. 


Notice of 
renunciation. 


revocation or 


Revocation and renuncia- 
tion may be expressed or 
implied. 


ing of this section. 121 1.0. 598=1930 M. 
231. A junior member of Malabar Tarwad 
is entitled to be maintained out of Tarwad 
property and so one interested in the rents 
duo to the Tarwad. Tf he has been given a 
power-of*attorney to collect file rents his in- 
terest. hi the property being antecedent to his 
authority, it is “an authority couples with 
interest.” the termination of which, to thp 
prejudice of the interest, is illegal. (5 C 895, 
RefA. 34 L W. 786=61 M.L.J. 852. Agency 
coupled with interest — Assignment of decree 
-—Power of attorney by assignee to authoris- 
ing agent to execute decree and to take one 
half of the fruits of execution as remunera- 
tion — Agent to expend money and recoup it 
out of realizations — Revoeabilitv. 58 I».W. 
479=09451 2 M.L.,T. 303. % Power-of-at- 
fnrjiey executed by pensioner in favour of 
creditor — Authority to agent to draw out 
pension and to appropriate part towards debt 
— Agency one complied with interest not re- 
vocable. See 6 Mys.L.J. 101=42 Mrs. 
H.C.R. 715. 

Sec. 203. — Principal and agent— Authority 
conferred by two or more persons jointly— 
Revocation by one— Legality. 22 1.0. 90= 
18 C.L.J. 621. On this section, see also 24 


Sec. 204 .— Bee 113 1,0 . 486. 

Sec. 205. — Suit for damages for revocation 
of agency by principal — Damage- 15 S.L. 
R. 140=1922 S. 25. See also 5 B. 253. An 
agreement to serve as an agent may be res- 
cinded like any other agreement and an agent 
is liable for compensation if he renounces the 
agency without sufficient cause, within the 
specified period when the agency is to last 
for any particular period. 31 X.C. 450=9 
8.L.R. 77. On this section, see also 119 
X.C. 837=1929 A. 87. 

Sec. 206. — When there is no express or im- 
plied contract that the agency should continue 
for any fixed period, reasonable notice must 
be given of the revocation or renunciation of 
the agency, etc. 58 0. 1153t=35 C.W.N. 361 
'=1931 C. 676. Renunciation of agency oc- 
curs, when agent abandons his employment 
or sets up adverse title. 30 0. 609. See also 
15 C. 692. Authority of agent— Revocable 
or irrevocable — Construction of agency agree- 
ment — Insurance company — Appointment of 
cliief agent — Commission on premium after 
termination of agency— Reasonable notice 
-what is. 46 BomJUR, 279=1944 Bom. 166. 

Sec. 208. — If the authority of an agent 
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Illustrations . 

{a) A directs B to sell goods for him, and agrees to give B five per cent, commission on the 
price fetched by the goods. A afterwards, by letter, revokes B's authority. B after the letter is sent, 
but before he receives it, sells the goods for zoo rupees. The sale is binding on A, and B is entitled 
to five rupees as to his commission. 

( b ) A , at Madras, by letter directs B to sell for him some cotton lying in a -warehouse in 
Bombay, and afterwards, by letter, revokes his authority to sell, and directs B to send the cotton 
to Madras. B, after receiving the second letter, enters into a contract with C, who knows of the 
first letter, but not of the second, for the sale to him of the cotton. C pays B> the money, with which 
B absconds. C's payment is good as against A. 

(c) A directs B, his agent, to pay certain money to C. A dies, and D takes out probate 
to his will. B, after A's death, but before hearing of it, pays the money to C. The payment is good 
as against D, the executor. 

209. When an agency is terminated by the principal dying or becoming of 

unsound mind, the agent is bound to take, on behalf of 
Agent’s duty on termination the representatives of his late principal, all reasonable 
or msarnty 7 priucipals death steps for the protection and preservation of the interests 

entrusted to him. 

210. The termination of the authority of an agent causes the termination 

. . (subject to the rules herein contained regarding the 

audior^ ati ° n ° f sub ‘ agent s termination of an agent’s authority) of the authority of 
au ' all sub-agents appointed by him. 

Agenfs Duty to Principal . 

21 1* An agent is bound to conduct the business of his principal according to 
the directions given by the principal, or, in the absence 
Agent’s duty in conducting Q f an y suc h directions, according to the custom which 
pnnapa s usmess. prevails in doing business of the same kind at the place 

where the agent conducts such business. When the agent acts otherwise, if any loss 
be sustained, he must make it good to his principal, and, if any profit accrues, he 
must account for it, 


before registration, but such revocation is 
not known either to the grantee of the docu- 
ment or to the registering officer the document 
is not invalidated, although it is registered 
by the agent after the revocation of his autho- 
rity. (30 O. 265, Foil.) ; 151 I.C. 173=1934 
R. 104. Where a Burmese Buddhist wife 
admits that her husband acted as her agent 
in the first of a series of transactions it is not 
open to her fo assert, in absence of evidence 
to the contrary, that be did not act as her 
agent in subsequent transactions unless his 
authority was revoked expressly to the know- 
ledge of the other parties to the transaction. 
1934 R. 341;* 35 B. 302. 

Sec. 209. — Even after the death of the 
principal, the agent can enter into transac- 
tions necessary to protect the interest of the 
heirs of the deceased and such authority con- 
tinues still it is revoked by the heirs. 60 I. 
C. 739; 3 L.L.J. 265. As to survivorship of 
agency, see 30 C. 265; 17 G.L.J. 201. 

Sec. 211.— An agent who negligently 
omits to comply with the instructions of his 
principal is guilty of gross negligence and 
whether he acts as gratuitous agent or not he 
is responsible to the principal for any loss 
caused by that negligence. 134 I.C. 577= 
1931 Tj. 302. Neglect of duty does not cease 
by repetition to be neglect of duty and if 
there be any doctrine of lulling to sleep, it 
must depend upon and can only be another 
way of expressing estoppel or ratification. 
1930 P.C. 278. Principal and agent — Negli- 
gence— Claim o'f principal barred by $n4t*- 


liou — Liability of agent. 52 I.C. 71. In 
the absence of custom of trade or express or 
implied authority of the principal payment to 
a broker is no payment to the principal. 40 
I.C. 799. Principal and agent — Joint pro- 
perty of brothers — Some man ag ing property — 
Relationship — Duty of manager, 29 I.C. 905. 
Where an agent has caused loss to the prin- 
cipal by not carrying out his directions, and 
by supplying goods contrary to his directions, 
the agent, or his legal representatives are lia- 
ble for the value. 66 1.0. 445. Bee also 
134 I.C. 577=1931 L. 302. As to when 


nominal damages are awarded, see 20 B. 633. 
Commission agent transacting business with 
himself under fictitious name-“Bnglish and 
Indian law compared. 37 1.0. 241=10 8. Xu 
R. 86. When a commission agent’s transac- 
tion with himself involves no opposition bet- 
ween his own interest and his duty to prin- 
cipal, the transaction becomes binding on the 
principal, though the agent cannot c laim com- 
mission in such a case. {Ibid.') Even under 
the Indian Law the usage to be bindi ng 
quires specific pleading and strict jwot 
(Ibid.) As to effect of agent's infringe- 
ment of principal’s instructions, see 06 LC. 
567=1924 L. 332; 134 I.C. 57 7=1931 L. 
302. Commission agent authorised to sen 
goods at a particular place has no discretion 
to take the goods to another pkMw for sale. 
1927 h£.WN. 578. Right of principal over 
secret profit made by the agent— Roctrine of 
tracing. 1927 M.WJNF. 113, On this section, 
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Illustrations, 

Jtf) A, an agent engaged in carrying on for B a business, in which it is the custom to invest 
from time to time, at interest, the moneys which may be in hand, omits to make such investment. 
A must make good to B> the interest usually obtained by such investments. 

(A) B 9 a broker, in whose business it is not the custom to sell on credit, sells goods of A on 
credit to C, whose credit at the time was very high. C, before payment, becomes insolvent. B 
must make good the loss to A. 


212. An agent is bound to conduct the business of the agency with as much 
. skill as is generally possessed by persons engaged in 
an< t rec l uire d similar business, unless the principal has notice of his 

rom agen * want of skill. The agent is always bound to act with 

reasonable diligence, and to use such skill as he possesses ; and to make compensation 
to his principal in respect of the direct consequences of his own neglect, want of skill 
or misconduct, but not in respect of loss or damage which are indirectly or remotely 
caused by such neglect, want of skill or misconduct. 


Illustrations. 

(а) A* a merchant in Calcutta, has an agent, B , in London to whom a sum of money is 
paid on A's account, with orders to remit. B retains the money for a considerable time. A, in 
consequence of not receiving the money, becomes insolvent. B is liable for the money and interest 
from the day on which it ought 10 have been paid, according to the usual rate, and for any further 
direct loss as e.g. t by variation of rale of exchange — but not further. 

(б ) -I, an agent for the -tale of goods, having authority to sell on credit, sells to B, on credit, 
without making the proper and usual enquiries as to the solvency of B. B at the time of such sale, 
is insolvent. A must make compensation to his principal in respect of any loss thereby sustained. 

(c) A y an insurance-broker, employed by B to effect an insurance on a ship, omits to see that 
the usual clauses are inserted in the policy. The ship is afterwards lost. In consequence of the 
omission of the clauses nothing can be recovered from the underwriters. A is bound to make good 
the loss to B. 


{d) A, a merchant in England, directs B, his agent at Bombay, who accepts the agency, 
to send him too bales of cotton bv a certain ship. B having it in his power to send the cotton, omits 
to do so. The ship arrives safely in England. Soon after her arrival the price of cotton rises. B is 
bound to make good to .1 the profit which he might have made by the ioo bales of cotton at the 
time the ship arrived, b».i not any profit he might have made by the subsequent rise. 

213. An agent is bound to render proper accounts 
to bis principal on demand. 


Agent's account. 


Aee dUo 1920 L. 501; 1920 L. 666; 112 I.C. 
642. 

TTnmscijOSEd principal — Right to proceed 
AGAINST AGENT FOR DAMAGES. — Although 

see. 231 gives to an undisclosed principal an 
option proceed for damages against the 
party contracting with the agent, there is 
nothing in that section which can be said to 
debar him from seeking his remedy against 
the agent under sec. 231. if he can bring his 
case within the purview of that section. 63 
to. 504=152 1.0. 33=1934 0. 721. Where 
J|p the case of a contract, entered into by an 
■gent for an undisclosed principal, the other 
contracting pac*y refuses t«» perform the 
contract for the reason that the agent has 
failed to carry out the conditions of a sepa- 
rate contract made with him, sec. 211 is not 
applicable* and the proper section under 
which the principal can proceed is under 
sec. 231 for damages against the other con- 
tracting party. 61 0. 504. 

Sub-agent. — If an agent appoints a sub- 
agent he is bound to exercise the same amount 
of «liscretion as an ordinary prudent man 
would exercise. 129 I.C, 2*87. 

Sec. 212. — Bee 18 C. 573; 13 C.W.N. 59; 
1925 M. 46=47 M.L.J. 312; 43 C.L.J. 479= 
97 I.C* 200=1926 C. 988. Agent guilty of 
negligence must make compensation to princi- 
pal for direct consequences of neglect. 120 
J\C. 529=1920 L, 280, A commission agent 


who was authorized to realise amounts on be- 
half of his principal collected as much as he 
could from a merchant who had dealings with 
his principal and gave credit for the balance. 
The merchant became an insolvent subse- 
quently. Held, that under the circumstances 
the agent was not negligent but that he had 
acted as prudently and wisely on his princi- 
pal's behalf as he would have done in his 
own case. 1933 L. 841=149 I.C. 688. 

Sec. 213. — A principal is entitled to a 
final account, between himself and the agent, 
on the termination of the agency and the 
agent can rely upon easnal account settled 
between themselves as being prima fade 
roTveci. 13 I.C. 642; 1925 It. 100. Agent 
must support his accounts by proper vouchers. 

6 C. 754; 43 C. 248; 52 C. 766=90 I.O. 944. 
Agent ’s duty is analogous to that of trustee- 

7 0. 627. Where a person employs an agent 
fo do acts for him at a particular place* the 
legitimate inference is that the contract is to 
be performed at that palce- Sec. 213 of the 
Contract Act cannot be read as laying down 
that the agent should render accounts at the 
principal's place. The principal has lo de- 
mand accounts at the agent's place of busi- 
ness. A suit by a principal against his 
agent for accounts should therefore be insti- 
tuted at a Court having jurisdiction over the 
place of business of the agent. 1940 Mad. 
588= (1940) 1 M.Ii.J. 558. The mere fact 
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Agent’s duty to communi- 2I f/ Jt “ d *}Y of an in <*■» ^difficulty, 

cate with principal. to use all reasonable diligence in communicating with his 

principal, and in seeking to obtain his instructions. 

If an agent deals on his own account in the business of the agency. 


i hat the prinipal wrote the word c seen’ on the 
account book does not imply that the agent 
had rendered account and the principal had 
satisfied himself of the correctness of the en- 
tries. 1934 A.L.J. 453=1934 A. 553. There 
is no corresponding obligation to account on 
the part of the principal. 7 C. 654; 1925 L. 
100. While the principal is under no statu- 
tory obligation to render accounts to bis 
agent, he does become an accounting party in 
special circumstances or under trade usage or 
a definite contract. The right to claim a 
statement of accounts is an unusual form of 
relief only granted in certain specific cases 
and is only to be claimed when the relation- 
ship between the parties is such that this is 
the only relief which will enable the claimant 
to satisfactorily assert bis legal rights. (60 
P.R. 1899; 1925 Xi. 100 and 1927 Tj. 701, 
Ref.) . Where the plaintiffs, insurance agents, 
were to be remunerated by a commission cal- 
culated on the premia paid on all policies ef- 
f noted or* introduced through them. H<?M, 
as the plaintiff’s cannot know which of these 
policies have lapsed, matured or been forfei- 
ted they are entitled to call on the defendants 
for rendition of accounts as this is the only 
relief which will enable the plaintiffs to satis- 
factorily assert their rights. 144 I.C. 505= 
1933 I,. 483. Accounts, suit for — Legal re- 
presentative of agent — liability to account — 
Onus. 47 I.C. 371=28 C.L.J. 492. The 
death of an agent during the pendency of a 
suit against him for accounts does not exo- 
nerate his legal representative from all lia- 
bility to the principal. 49 I.C. 371. ten- 
dering an account of his agency and account 
for money received by him, is not confined 
merely by rendering of accounts of what has 
been done with the money, but includes also 
the payment of any balance which might be 
found due upon taking accounts. 21 C.W. 
N. 591=40 I.C. 359=25 C.L.J. 335. The 
obligation of an agent towards his principal 
does not terminate merely in submission of 
acf’.iunt paper. 43 0.248=19 C.W.N. 1070= 

15 C.W.N*. 930=11 I.C. 161. He is bound 
to explain those papers and if on accounts 
taken it is found that be bas in his bands 
money which belongs to bis principal, he is 
bound to pay that sum. (Tbidf) The liabi- 
lity to render an account cannot be enforced 
against the legal representatives of an agent, 
The liability is personal, and the legal repre- 
sentatives need not render account in ^ the 
same sense in which the agent himself might 
have been called npon to do. 17 C.W.N. 5= 

16 I.C. 742=16 C.L.J. 382. See also 47 
I.C. 371=28 C.L.J. 492. The remedy of 
the principal after the death of his agent is 
to sue the representatives for any loss he may 
have suffered by the negligence, misconduct, 
misfeasance or malfeasance of his agent. 17 
C.W.N. 5=16 I.O. 742. Agent’s heirs— 
liability to account. 16 C.WJST, 1042=16 I. 


C. 414=16 O.LJ. 288. The audit of a com- 
pany’s accounts does not preclude ifc from 
calling upon the agents for rendition, though 
it closes the account between the shareholders 
and the directorate in the absence of fraud or 
mistake in connection with the audit. 42 I. 
C. 375=86 P.L.R. 1917. Where money is 
advanced to an agent for work to be done on 
the understanding that a bill is to be sent 
subsequently the agent must account for the 
money. 62 I.C. 503=13 Ir.W. 366. Suit by 
principal against agent for moneys unac- 
counted for is maintainable. 44 M. 214=39 
M.L.J. 586. An agent is bound to pay in- 
terest on the sum of money retained by him 
and due to the principal from the date of 
demand therefor by the principal. 33 M.L, 
.T. 468=6 L.W. 520=42 I.C. 219. An agent 
by retaining money due to the principal can- 
not be held to have committed a fraud. 33 
M.L.J. 468. A secretary of a fraud is only 
an agent and not a trustee though he himself 
i*> a director and recovers amounts due to the 
fund. 33 M.L.J. 468. Where the defen- 
dant has been let into possession of property 
as agent of tbe plaintiff, it is not open to the 
defendant in a suit for accounts against him 
to challenge the title of the plaintiff (bin 
principal} to receive the moneys which have 
lienu realised by the defendant who was ap- 
pointed as the agent for this purpose by the 
nlainliff. The mere fact that the defendant 
is under a suspicion and is working under 
the supervision of other agents demited by 
the principal would not relieve him from 
liability to aeeount. An agent under suspi- 
cion or under supervision is still an agent 
and must bo held liable to account on proof 
that prim a fade he has made realisations, 
himself even in the period of suspicion or 
while subieet to supervision. 196 I.C. 641 
=1941 P.W.X. 565=1942 Pat. 108. 

Agent of several principals — ‘ Lt abujtt, 
to account. — When an agent is appointed by, 
more than one principal he is liable to them 
jointly. He is not bound to account to them 
separately to any one of them and if he doe? 
so, he is not thereby absolved from his liabi- 
ity to others. 145 I.C. 178=1933 Ii. 93. 

Sec. 214. — Principle of section. 105 I.C. 
836=4 O.W.N. 1061. 

An agent authorized to buy and sell at the 
best rates cannot defer carrying out the order 
till communicating the rate of tie day to the 
principal. 50 I.C. 146=12 SXJL 93. Com- 
mission agent authorised to sell goods at * 
particular place has no discretion to take them 
to another place for sale- 1927 MLW\N. 578. 

Sec. 215. — Section is only an enabling one 
see 34 B, 292; 15 M, 889; 43 HXJT. 444. 
Section based on principle that no one can 
have an interest Against his duty. 7 Bom. 
H.CJEt 90; 29 B. 730; 1927 S. 195. An 
agent stands Sara fiduciary relation towards 
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without first obtaining the consent of his principal and 
acquainting him with all material circumstances which 
have come to his own knowledge on the subject, the 
principal may repudiate the transaction, if the case 
shows either that any material feet has been dishonestly 
concealed from him by the agent, or that the dealings of the agent have been dis- 
advantageous to him. 

Illustrations. 


Right of principal when 
agent deals on his own account 
in business of agency without 
principal's consent. 


(a) A directs B to sell A's estate. B buys the estate for himself in the name of C. A, on 
discovering that B has bought the estate for himself, may repudiate the sale, if he can show that B 
has dishonestly concealed any material fact, or that the sale has been disadvantageous to him. 

($) A directs B to sell A’s estate. B 9 on looking over the estate before selling it, finds a mine 
on the estate which is unknown to A . B informs A that he wishes to buy the estate for himself^ but 
conceals the discovery of the mine. A allows B to buy, in ignorance of the e xis t en ce of the. mine . 
A on discovering that B knew of the mine at the time he bought the estate, may either repudiate or 
adopt the sale at his option. 


Principal’s right to benefit 
gained by agent dealing on his 
own account in business of 
agency. 


216. If an agent, without the knowledge of 
principal deals in the business of the agency on his own 
account instead of on account of his principal, the princi- 
pal is entitled to claim from the agent any benefit which 
may have resulted to him from die transaction. 


Illustration. 

A directs B, his agent, to buy a certain house for him. B tells A it cannot be bought, and 
buys the house for himself. A may. on discovering that B has bought the house, compel him to sell 
it to A at the price he gave for it. 


his principal. He cannot enter into any 
transaction in which his personal interest 
conflicts with his duty towards his principal. 
He cannot make any secret profit for him- 
self while selling his principal's property or 
making settlement for damages on behalf of 
his principal. 9 D. 7. When an agent uses 
his debt due to his principal to obtain pro- 
perty for himself, he realizes that debt on 
the principal's behalf and is liable to account 
for the same. 25 1.0. 88=12 A.L.J. 463. 
Dealing by agent in the business of the 
jogency without the knowledge of the princi- 
pal — Contract is voidable at the option of 
Hrincipal — English and Indian law. 43 M. 
WLj. 444 ; 45 M. 1005=1922 M. 497. See 
Store 42 I.C. 357 (MO; 102 I.C 366=1927 
rS. 195; 7 R. 61; 22 S.D.R. *409. Even 
apart from sec. 215 the dishonest concealment 
by the plaintiff of the identity of the con- 
tracting party constitutes fraud and entitles 
the defendants to avoid the contract. 43 M. 
LX 444=45 M. 1005. Where the plain- 
tiff's company were managing agents of the 
defendant's company to which the former 
supplied goods, the plaintiff’s company was 
held not entitled to make any profits on the 
goods suplied to their principal, the defen- 
dant company. 26 I.C. 478=8 L.B.B. 102. 
Breach of duty by agent would entail loss of 
his remuneration. 26 B. 689. As to liabi- 
lity of executor, see 22 O. 14. 

Agent dealing as principal. — An agent 
who, while acting as an agent, himself deals 
as a principal without the knowledge of the 
other party is acting contrary to the spirit of 
secs. 211 and 214. If there be a question 
upon whom the burden of proof must lie, 
that burden ought to be laid upon the party 
who has to justify an apparent deviation from 
the ordinary role by which he ought to b$ 


guided. Therefore the burden of proving 
that the transaction is not disadvantageous to 
the principal lies upon the agent A trans- 
action which necessarily puts the agent's duty 
in conflict with the interest of his principal 
must be presumed to be disadvantageous to 
a principal who is not informed of the fact. 
1935 S. 38. 

Sec. 216: Scope. — Sec. 216 in effect im- 
poses a penalty upon an agent, who acts im- 
properly by converting himself into a princi- 
pal, without making the disclosure, and the 
operation of the section does not depend noon 
the principal having suffered any loss. This 
liability of the agent to account for the pro- 
fits is not limited to the case where the agent 
acquires the goods after the date of the 
agenev. The agent is liable even if he ac- 
quired the goods in question before the date 
of the agency. Where the goods dealt with 
by the agent are gods having a ready value 
in the market, the profit which the agent 
makes out of the transaction must be the dif- 
ference between the price at which he sells 
the goods to the principal, and the market 
value at that date. The true principle is 
that the profit made by the agent is the dif- 
ference between the price at which he sup- 
plies the principal, and the true value of 
the goods at that date; and where goods have 
a market value, that market value must be 
taken as the true value. Where goods had 
no market value, the price at which the 
agent had himself brought shortly before the 
date of the transaction could be taken to re- 
present the value. But the difference bet- 
ween the price at which the agent bought and 
the price at which he sold to the principal is 
not the measure of the profit which he makes by 
selling his own goods since he may have made 
a legitimate profit on his original purchase 
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217. An agent may retain out of any sums received on account of the principal 
in the business of the agency, all moneys due to himself 
°, f . advances made or expenses property 
principal’s account. incurred by him in conducting such business, and also 

such remuneration as may be payable to him for 

acting as agent, 

2x8, Subject to such deductions, the agent is 
bound to pay to his principal all sums received on his 
account. 


Agent’s duty to pay sums 
received for principal. 


In the absence of any special contract, payment for the performance of 
any act is not due to the agent until the completion 
of such Act ; but an agent may detain moneys received 
by him on account of goods sold, although the whole 
of the goods consigned to him for sale may not have been sold, or although the sale 
may not be actually complete. 


219. 

When agent’s remuneration 
becomes due. 


before any question of agency arose. 150 
I.C. 467=36 Bom.Ii.B. 68=1934 B. 86. It 
is the duty of an agent not merely to do no- 
thing to injure the interests of his principal, 
but to do all in his power to further them. 
He should not place himself in a position in 
which his interests, might be adverse to that 
of the principal. 41 A. 635=52 I.O. 373. 
Secret profits made by agent, right of prin- 
cipal over — Doctrine of tracing. See 
1927 M.W.N. 118. Ho broker, unless spe- 
cially authorized, is entitled to get commis- 
sion from both sides. 146 I.C. 505=1933 B. 
184. A principal can have a decree for an 
account of profits of property outside British 
India purchased by an agent in execution of 
a mortgage decree passed in favour of the 
principal; but a principal is not entitled to 
a mandatory injunction directing the agent to 
execute a reconveyance to the principal. 31 
I.C. 216=29 M.D.J. 581. Agent's duty to 


carry out a sale for a particular sum — Ac- 
ceptance by agent of secret* commission from 
vendor — Failure to eomniuuieate with princi- 
pal— Effect of. 22 I.C. 597=1 Ii.'W*. 181. 
See also 34 I.C. 760=30 M.L.J. 497. Suit 
for accounts and suit for damages — Dif- 
ference between. 38 M.I».T. 256 (H.C.l. 
Agency for sale of sugar— Agent depositing 
moneys with principal — Insolvency of prin- 
cipal — Bight of agent to set-off. 15 D.W. 
201 (P.C.V Sec also 133 I.C. 881=32 B.T*. 
B. 819. Claims and cross-claims — Business 
of principal — Company transferred to another 
company — Business conducted as before — 
Ret-off.' 24 C.WVNT. 1004 (P.C.). Agent is 
entitled to a lien or retainer, upon moneys of 
his principal which are in his hands, for all 
expenses property incurred. In cases of exer- 
cise of lien or retainer no question of time- 
limit arises at all. 1923 B. 84 (39 M. 365, 
FolU. Pleader’s lien — Entrustment of 
shares for sale in private capacity — Appropri- 
ation for fees— Consent of client. 5 S.D.B. 
222=15 I.C. 785=13 Cr.L.J. 513. He stands 
in fiduciary relation to his client and it is 
for him to show that the client consented to 
the appropriation without undue influence on 
his part. 5 S.D.B. 222=15 I.C. 785—13 
Cr.b.J, 513. (33 P- 37 at 44, 45, Bef-)« 


Sec. 218.— See 30 C. 1011; ’25 A. 639; 19 
M.L.J. 759; 30 M.L..T. 497; 34 I.C. 750= 
30 Bom.Ii.B. 486. 

Sec. 219: Brokerage — When becomes 
PTE. — The broker’s duty is simply to bring 
the parties together, to arrange a transac- 
tion and to get the contract completed. The 
performance of the contract is a matter be- 
tween the promisor and promisee. The due 
fulfilment, of conditions is not the sine quo 
now for the earning of the commission. 1935 
Pesh. 56=156 I.C. 131. See also 24 Bom.Ix. 
B. 847=1922 B. 433. In the absence of a 
contract, the ordinary mle is broker's com- 
mission in respect of a sale of land is pay- 
able only on the completion of a deed of 
conveyance; the broker's duty is to introduce 
a person willing and able to complete the 
purchase. Brokerage is not payable immedi- 
ately; a mere contract of sale is brought 
about hv the broker. I.ti.B. (1944> Kax. 
42= A .I.B. 1944 Sind 168. Where a contract 
of agency between an Insurance Company 
and an insurance agent says that the agent is 
to place with the Insurance Company * c com- 
pleted business” of specified amounts in 
order to be entitled to commission, the ex- 
pression “completed business” being ex- 
plained in the contract itself as meaning such 
business as is accepted by the company and 
on which the first year's premium has been 
received in full, “completed business" ex- 
cludes business that might come to nothing 
from the point of view of the company, and 
the requirement that the agent is to place 
with the company “completed business" docp 
not preclude commission in those cases in 
which such business is substantially due to 
the w T ork of tbc agent, though its technical 
completion such as the signing of the policy 
and so on may be actually brought by ano- 
ther person and not by the agent. If ifc fee 
found that the policy was the result of sound 
canvassing done by the agent, ho would be 
entitled to commission on it, although he may 
not have brought about the signing, etc^ of 
the policy himself. SOI XCL 289=23 Pat X. 
T. 318. When a a agent is employed for 
commission |o s^H certain property at a cer- 
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2S0. Ah agent who is guilty of misconduct in the 
Agent not entitled to rexnu- business of the agency is not entitled to any remuneration 
aeration for business mis- • reS nect of that part of the business which he has 
conducted. . “ . . , ^ 

misconducted. 

Illustrations. 

(a) *4 employ B to recover i,oo,ooo rupees from C, and to lay it out on good security. B 
recovers the 1 , 00,000 rupees and lays out 90,000 rupees on goods security, but lays out of 10,000 , 
rupees on security which he ought to have known to be bad, whereby A loses 2,000 rupees, x? is 
entitled to remuneration for recovering the 1 , 00,000 rupees and for investing the 90,000 rupees. He 
is not entitled to any remuneration for investing the 10,000 rupees and he must make good, the 2,000 
rupees to B. 

(b) A employs B to recover 1,000 rupees from C. Through B's misconduct the money is 
not recovered. B is entitled to no remuneration for his services, and must make good the loss. 

221, In the absence of any contract to the contrary, an agent is entitled to 


tain price and the agent succeeds in lending 
a purchaser at, that price but the principal 
declines to sell, the agent is entitled to rea- 
sonable remuneration for his work and labour. 
14 I.C. 981=15 O.Xi. J. 312; 50 C. 262=33 
C.WJST. 179. See also 1930 A. 545. So also 
where sale goes of owing to caprice or def atilt 
of vendor. 8 MX.T. 40. Sen also 20 B. 124. 
Where a person is proved to have acted as a 
broker, he is entitled to his commission; and 
even if he fails to prove the rate of commis- 
sion agreed upon, a reasonable amount ought 
to be awarded to him as such commission. 
146 T.C. 761=34 P.L.R. 1030=1933 L. 784. 
Broker — Contract to procure loan — Loan pro- 
cured but on conditions — Agent, if entitled 
to commission. 11 I.C. 820=15 C.L.J. 40= 
16 O.W.N. 753. When the contract provides 
for the agent's commission on payment for 
the goods by the purchasers, the agent is not 
entitled to remuneration on cancelled con- 
tracts. and the doctrine of quantum meruit 
cannot be invoked. 29 Bom.L.B. 375=1927 
B. 225 f (19237 1 K.B. 110, Poll.] 

In contract between a house-ownoT and a 
broker for finding a purchaser, the broker is 
entitled to his fee when the sale has actual- 
ly taken place in favour of the purchaser, up- 
on his finding the purchaser, though the nego- 
tiations or completion of the sale between thn 
buyer and sellor mav not have taken place 
through his direct intervention. The test is 
whether the vendor and the purchaser were 
brought together by the agent acting in the 
matter either for one or the other or for 
both. Applicability of principal of quantum 
meruit considered. 1930 A.L.J. 673=124 I. 
a 35=1930 A. 545. 

Construction of Agency — Commission agent 
— Introduction of buyer to seller resulting in 
contract for sale and purchase — Undertaking 
to pay commission “after satisfactory expiry 
and conclusion of the business" — Meaning of 
— Bight to commission — When arises. 1944 
Mad. 546= (19441 2 M.L.J. 122 = 1 . L. B. 
(1945) Mad. 338. Sec also 1944 Sind 168. 

Sec. 220 . — There is no warrant for hold- 
ing that an agent's claim to remuneration is 
not affected by his misconduct unless it is 
also shown that the principal has incurred 
loss thereby. Nor is it correct to hold that 
even where loss had been caused to the prin- 
cipal it would be sufficient if the agent is 


directed to make good the loss; the fact that 
the ngent makes good the loss would not en- 
title him to his full remuneration. To so 
hold would be to ignore the provisions of sec. 
220 of the Contract Act- Payment of damag- 
es caused by the misconduct of the agent is 
in addition to the forfeiture of commission 
or remuneration and the forfeiture of com- 
mission is the result of misconduct a ad not of 
loss arising from misconduct. A principal is en- 
titled to have an honest agent and it is only 
the honest agent who is entitled to any com- 
mission. If the agent does not perform his 
appropriate duties, or if he is guilty of gross 
negligence or gross misconduct, or gross un- 
skilfulness in the business of Ms agency, he 
would not only become liable to his principal 
for any damages wMch he may sustain there- 
by, but also forfeit all his commissions. 1940 
Mad. 299=1939 M.W.N. 1046. It is miscon- 
duct on an agent's part to deal on his own 
account, in the business of the agency without 
obtaining the consent of his principal and ac- 
quainting him with all material circumstances. 
An agent is, therefore, not entitled under 
sec. 220 to any remuneration in respect of a 
contract of sale in wMch he himself is the 
undisclosed principal although purporting to 
act as agent. The fact that the principal did 
not repudiate the contract although he knew 
before performance that the agent was in 
fact the buyer is immaterial, as the princi- 
pal cannot thereby be held to have acknow- 
ledged the claims of the agent both as an 
agent and purchaser. Sec. 63 is inapplica- 
ble to such a case as owing to the limitations 
imposed by sec. 215 on the principal's right 
lo repudiate, there could be no question of 
bis electing to accept a satisfaction from the 
agent other than the performance of the con- 
tract according ' to its terms. 41 G.WVN. 
460=1. L.R. (1937) 1 Cal 757=169 I.C. 
827. 

Sec. 221: Agent's men. — Property held 
by an agent for a special purpose cannot be 
subjected to a lien the existence of which is 
inconsistent with such purpose. In order 
that that an agent may have a valid Hen on 
property in Ms hands, the following condi- 
tions inter alia must be satisfied: ( 1 ) there 
should be no arrangement inconsistent with 
the retention of such property in the exer- 
cise of Ms lien : (2) the property on which the 
right to lien is claimed' should belong to the 



S. 223] 


The Indian Contract Act (IX of 187a). 


1853 


A ... . . retain goods, papei*s and other property, whether move- 

hea on pnncipals able or immoveable, of the principal received by him, 
until the amount due to himself for commission, dis- 
bursements and services in respect of the same has been paid or accounted for to him. 

Principal’s Duty to Agent. 

. . , , 222. The employer of an agent is bound to 

ag^co^equenc«SOu1 indemnify him against the consequences of all lawful 
acts. acts done by such agent in exercise of the authority. 

conferred upon him. 

Illustrations . 

{a) B, at Singapur, under instructions from A of Calcutta, contracts with C to deliver certain 
goods to him. A does not send the goods to B, and C sues B for breach of contract. B informs A 
of the suit, and A authorizes him to defend the suit. B defends the suit, and is compelled to pay 
damages and costs, and incurs expenses. A is liable to B for such damages, costs and expenses. 

(b) By a broker at Calcutta, by the orders of A , a merchant there, contracts with C for the 
purchase of io casks of oil for A. Afterwards A refuses to receive the oil, and C sues B. B informs 
A, who repudiates the contract altogether. B defends, but unsuccessfully, and has to pay damages 
and costs and incurs expenses. A is liable to B for such damages, costs and expenses. 

223. Where one person employs another to do an act, and the agent does 
the act in good faith, the employer is liable to indemnify 
the agent against the consequences of that act, 
though it causes an injury to the rights of third 
persons. 

Illustration*. 

la) Ay a decree-holder and entitled to execution of B's goods, requires the officer of the 
Court to seize’ certain goods, representing them to be the goods of B. The officer seizes the go ods. 


Agent to be indemnified 
against consequences of act 
done in good faith. 


principal to the knowledge of the agent, (S) 

U should have been received by the agent in. 
his capacity as agent during the course of his 
ordinary duties as agent; and (4) the agent 
should be holding the property for and on 
behalf of his principal and not for and on 
account of any known third party. 1933 S. 
-35. See 31 M. 123; 89 I.C. 409. 

Sec. 2^2. — Sec. 222 is based on the princi- 
ple that every agent has a right against his 
principal founded upon an implied contract 
to be indemnified against all losses and lia- 
bilities and to reimburse all expenses incur- 
red by him in the exercise of his authority. 
Where an agent by contracting renders him- 
aelf liable for the price of goods bought on 
behalf of Ms papcipal, the property in the 
goods as between the principal and agent 
vests in the agent and does not pass to the 
principal until he pays for the goods and the 
agent lias the same rights with regard to the 
disposal of the goods and with regard to 
stopping them in transit as he would have 
had if the relation between him and his prin- 
cipal had been that of seller and buyer. If 
therefore the principal refuses to pay, the 
agent is entitled to re-sell the goods and hold 
the principal liable for any deficiency, which 
would be the measure of the loss sustained 
by the agent in the transaction, in respect of 
which he is entitled to be indemnified and re- 
imbursed. 140 I.C. 624=34 Bokl.Ij.R. 1268 
=1932 B. 593. Under sec. 222 before an 
agent can successfully maintain any claim 
for indemnity against his principal, he must 
establish the fact that he has actually incur- 
red a loss. 1935 S. 38. In the absence of 
a stipulation, money spent by a commission 
agent during a business trip on boarding and 


lodging cannot be considered to be inciden- 
tal to carrying on the business of the prin- 
cipal who is not bound to pay the bill. 19 
I.C. 248=206 PXJR. 1913. See also 31 Bom. 
L.E. 508. An agent can recover moneys paid 
out by him on behalf of his principal even 
on wagering contracts and a set-off or ad- 
justment in accounts of third parties should 
be treated on the same footing as cash pay- 
ments. (79 P.R. 1908 and 1928 B. 420, Foil). 
138 I.C. 241=33 P.B.R. 450=1932 I* 356. 
Where an agent enters into a contract with 
another person on behalf of his principal, 
and being required to pay the amount of the 
loss arising out of the transaction executes a 
sargat in favour of the other party, under- 
taking to make good the loss, he is entitled 
to recover the said loss from the principal 
under sec. 222, Contract Act. The execution 
of sargat by the agent in favour of the other 
party is as good as a cash payment to him. 
31 X.B.R. (Supp.) 154=161 1.0. 787=1936 
X. 37 Contract G..I.F. — Contract to ship 
goods on account and risk of buyer — Out- 
break of war — Right of commission agent. 
35 M.B.J. 184=41 M. 1060. Agreement 
to pay single sum for remuneration — Remu- 
neration, if can be split up. 22 LC. 597=1 
L.W. 181. 

Sec. 223. — The liability of a principal and 
agent is not joint but alternative* A penoa 
dealing with a principal through Has agent 
may sue either or he may sue both of them 
alternatively, but he cannot obtain judgment 
against both jointly. 49 M. 900=97 I.C. 
475=1926 M. 1213=51 H.B.J, 311. As to 
decree to be passed in a suit againafc both 
agent and principal, ass 1926 O. 41. A* 
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Non-liability of employer 
of agent to do a criminal act. 


and is used by C, the true owner of the goods. A is liable to indemnify the officer for the sum which 
he is compelled to pay to C, in consequence of obeying A’s directions. 

(6) B at the request of A, sells goods in the possession of A , but whdh A had no right to 
dispose of. B does not know this, and hands over the proceeds of the sale to A. Afterwards C 9 the 
true owner of the goods, sues B and recovers the value of the goods and costs. A is liable to indemnify 
B for what he has been compelled to pay to C and for B's own expenses. 

224. Where one person employs another to do an 
act which is criminal, the employer is not liable to the 
agent, either upon an express or an implied promise, to 
indemnify him against the consequences of that act. 

Illustrations . 

(a) A employs B to beat C, and agrees to indemnify him against all consequences of the 
Act. B thereupon beats C, and has to pay damages to C for so doing. A is not liable to indemnify 
B for those damages. 

(h) B, the proprietor of a newspaper, publishes, at A’s request, a libel upon C in the paper, 
and A agrees to indemnify B against the consequences of the publication, and all costs and damages 
of any action in respect thereof. B is sued by C and has to pay damages, and also incurs expenses. 
A is not liable to B upon the indemnity. 

Compensation to agent for 22^. The principal must make compensation to 

injmy caused by principal’s ^ a g en t in respect of injury caused to such agent by the 
ec ’ principal’s neglect or want of skill. 

Illustration . 

A employs B as a bricklayer in building a house, and puts up the scaffolding himself. The 
scaffolding is unskilfully put up, and B is in consequence hurt. A must make compensation to B. 

Effect of agency on contract with third persons . 

226. Contracts entered into through an agent, and obligations arising from 
acts done by an agent, may be enforced in the same 
Enforcement and conse- manner an d will have the same legal consequences, as 
quences agen s contrac . the contracts had been entered into and the acts done 

by the principal in person. 


agent, on general grounds is entitled to re- 
imbursement and indemnity by bis principal 
but only on the condition that be bas acted 
within the scope of his directions. 59 1.0. 971 
=3 UUr. 141; 23 P.R. 1915, infra. Suit to 
enforce that right is governed by Art. 83 of 
the limitation Act. 25 1.0. 145=23 P.B. 
1915. If an agent exercises reasonable skill 
and diligence, be is not responsible to the 
principal for an error of judgment which 
causes loss to the principal. 31 I.C. 450= 
9 S.L.R. 77. 

Secs. 223 and 224. — Honey sent by agent 
for unlawful purposes on authority of prin- 
cipal — -Bight to recover. 88 1.0. 980; 1926 
S. 40=20 SJUR. 100. Act, though unlawful, 
not criminal, effect of. See 20 S.L.R. 100 
=1926 S. 40. 

Sec. 226. — Agent acting beyond scope of 
authority — Principal's liability. 35 I. 0. 208 
=14 A.L.J. 601. The plaintiff took a con- 
tract from the Military authorities for the 
supply of mutton, and paid a deposit. The 
depositee bank became insolvent and the 
plaintiff sued the Military authorities for re- 
covery of the balance due after deducting 
dividend. Eeld, that the bank was the agent 
of the defendants and that the latter was lia- 
ble. 133 I.C. 881=32 P.L.B. 819. See 
also 15 L.W. 201 (P.O.). As a general rule, 
the agent has no authority to borrow money 
on account of his principal so as to render 
latter liable to the lender unless the principal 


lias given express authority or previous sanc- 
tion or has subsequently adopted and ratified 
the loan. 36 1.0. 968=10 SJLB. 72. If an agent 
is acting in collusion with a third party with- 
out the principal^ consent and the act is 
detrimental to the interest of the principal, 
the latter is not bound. 56 LG. 63L Pay- 
ment to an agent 5 b payment to the princi- 
pal 13 1.0. 955=36 P.L.B. 1912. An agent 
cannot sue or be sued in respect of a sab to 
him on behalf of the principal 20 1.0. 844 
=25 M.L.J. 32. Where an agent signs a 
pro-note for a business belonging to a minor, 
the holder must be fixed with notice of the 
contents of the power-of-attomey under which 
.the agent acts and of the extent of his autho- 
rity and of the fact that the business belong- 
ed to a minor. 21 M.L.J. 620=35 M. 692= 
14 1.0. 389. Agent — Power to sell property 
— Beeital of authority unnecessary. 23 O.O. 
353=59 I.C. 596. One of several joint- 
debtors cannot be an agent of their creditor 
so far as joint-debtors are concerned and a 
payment to that debtor is not a payment to 
the creditor. 11 LC. 864=4 BurJj.T. 197. 
Where an agent fraudulently, in furtherance 
of his own interest, and contrary to instruc- 
tion enters into a contract the principal will 
be bound only if third persons dealing with 
the agent have acted in good faith. 36 I.C, 
968=10 S.L.R. 72; 45 I.C. 856. The onus 
of proving good faith lies on such third per- 
sons claiming against the principal. 36 LO. 
968=10 SX.R, 72. (9 Bom.L3. 388, 
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Illustrations. 

( a ) A buys goods from B, knowing that he is an agent for their sale, but not knowing who 
is the principal, B's principal is the person entitled to claim from A the price of the goods, and 
A cannot, in a suit by the principal, set-off against that claim a debt due to himself from B. 

(b) A, being B's agent with authority to receive money on his behalf, receives from C a sum 
of money due to B. C is discharged of his obligation to pay the sum in question to B. 

227. When an agent does more than he is authorized to do, and when the 

ithin his authority, can 
is beyond his authority, 
is within his authority, 

is binding as between him and his principal. 


Principal how far bound 
when agent exceeds authority. 


part ot what he does, which is 
be separated from the part which 
so much only of what he does as 


Illustration . 

A, being owner of a ship and cargo, authorizes B to procure an insurance for 4,000 rupees 
on the ship. B procures a policy for 4,000 rupees on the ship, and another for the like sum on the 
cargo. A is bound to pay the premium for the policy on the ship, but not the premium for the policy 
on the cargo. 

228. Where an agent does more than he is 
Principal not^ bound when authorised to do, and what he does beyond the scope of 
not * 88 arable 111 * 8 authority “ his authority cannot be separated from what is within it, 
no sepam e. the principal is not bound to recognize the transaction. 

Illustration . 

A authorizes B to buy 500 sheep for him. B buys 500 sheep and 200 lambs for one sum of 
6,000 rupees. A may repudiate the whole transaction. 

229. Any notice given to or information obtained by the agent, provided it be 

n , given or obtained in the course of the business transacted 

to^t q * by him for the principal, shall as between the principal 

and third parties, have the same legal consequence as if 
it had been given to or obtained by the principal. 


Illustration . 

{a) A is employed by B to buy from C certain goods, of which C is the apparent owner, and 
buys them accordingly. In the course of this treaty for the sale, A learns that the goods really belonged 
to X), but B is ignorant of that fact. B is not entitled to set-off a debt owing to him from C against the 
price of the goods. 

(b) A is employed by B to buy from C goods of which C is the apparent owner. A was before 
he was so employed, a servant of C, and then learnt that the goods really belonged to D, but B is 
ignorant of the fact. In spite of the knowledge of his agent, B may set-off against price of the goods 
a debt owing to him from C. 

230. In the absence of any contract to that effect. 


Seo. 227. — Where an agent authorized to 
Bland surety for one person stands surety 
for two persons in addition, outside the scope 
of Ms authority, the unauthorised act of the 
agent is clearly separable from his act in 
st anding surety for the person authorized 
and the principal's liability will be restricted 
to that person only under sec. 277. 1937 

Jiang. 499. Agent acting in the course of 
the business — Principal liable to third par- 
ties suffering damage. 43 A. 623=19 A . l uT. 
654. 

Beg. 228. — For expenses of an appeal the 
authorised agent of the Mahant of a math 
borrowed Ks. 400 from the plaintiff for 
which he gave a hand note. The money was 
utilised for the purpose of the appeal and the 
Mahant himself took an active part in the 
prosecution of that litigation. It was found 
ihat the litigation had nothing to do with the 
math but was instituted purely to satisfy the 
personal grudge of the Mahant. Meld, that 
the Mahant was personally liable for the 
debts incurred by has authorised agent on 
his behalf? the signature on the hand-note 
being that of an agent for a disclosed prin- 


cipal and the agency having been previous- 
ly authorised and also subsequently ratified, 
the agent was not liable on the handnote. 
349 1.0. 898=1934 P. 435. On the section, 
see also 10 B. H. 0. B. 319} 8 B.H. 

C.K. 19. 


Sec. 229. — Principle of section. 25 A. 1} 
28 l.C. 488=59 PAuM. 1915} 119 1.0. 754 
=1929 L. 500. Constructive notice of a 
fact which the agent knows cannot be im- 
puted to the principal when it was not to 
the interest of the agent to disclose the fact 
to the principal and which the agent did not 
in fact disclose. See 46 I.A. 250=44 B. 
139=24 C.W.N. 469=54 I.C. 121 (P.O.). 
See also 56 0. 367=119 I.O. 23=1929 O. 
497; 12 B.H.CE. 262. Knowledge of agent 
prior to agency would not bind the princ ip a l . 
89 I.O. 625=1925 1ST. 398. If the agendas fr 
ing on his principal's behalf in aanq 
action in which his knowledge weald other- 
wise be imputed to his principal, takes pyt 
in any fraud or misfeasance against the 
cipal, the principal is not bound by the 
agent's knowledge, 86 B. 564=14 3MJ. 851. 

Be c* 230.— under the 
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Agent cannot personally on- an agent cannot personally enforce contracts entered 

tSS of p d rln& 0n * [ nto h J bim ? n behalf ofhis principal, nor is he personally 

* * bound by them. 


tiou, when arises. See 25 N.L.R. 81=116 
I.C. 669=1929 N. 170. The presumption 
arising under sec. 230 (1) of the Contract 
Act that an agent can personally enforce the 
contract entered into through him on behalf 
of a foreign principal is one that can be re- 
butted by evidence or by the circ ums tances 
of the case. It is in fact rebutted when the 
foreign principal is, in writing, made the 
contracting party and the contract is made 
directly in Ms name. 20 Mys. L.J. 194. The 
question whether an agent, who has made a 
contract on behalf of his principal, is to be 
taken to have contracted personally, or merely 
on behalf of the principal, depends on the 
intention of the parties, to be deduced from 
the terms of the particular contract and the 
surrounding circumstances. 73 CJ.L.J. 356 
=1941 Cal. 643. Under sec. 230 of the Con- 
tract Act, an agent is not entitled to sue the 
purchaser personally when the order is not 
placed through him, even though he has by a 
separate contract made with the principal 
undertaken to pay the principal for all goods 
■supplied by him and not paid for by the pur- 
chaser. Nor is the agent entitled to claim 
1 he benefit of sec. 69 as he is not a person in- 
terested in the payment of the price to the 
principal. 39 PX.R 457=1937 Lah. 607. 
Agent of foreign state, personal liability of. 
See 113 I.C. 345. Personal liability of agent 
acting for foreign principal. See 32 Bom. 
JL.R. 1336. Where the defendant as manager 
of the Banaili Raj got some work don© by 
the plaintiff and the name of the Raja was 
not disclosed, there is no personal liability 
against the defendant for the work done by 
him for the Raj. 24 I.C. 415. See also 
89 I.C. 380=1925 O. 641. The mere fact 
that a committee is not a registered body 
and has no independent existence in law, can- 
not make the servants of the committee per- 
sonally liable. Although the Association as 
such cannot be sued, its members will be 
jointly liable. (14 P.R. 1891, ReL on.) 145 
I.C. 178=1933 L. 93. Evidence of custom 
or usage incidental to contract. 35 1.0 • 3= 
20 C.W.N. 365. An agent can perform 
acts on behalf of Ms principal either dis- 
closing or concealing the fact that he is an 
agent. There is nothing in sec. 92, Evidence 
Act, to prevent an agent in a suit for com- 
pensation from his principal from proving 
rhat contracts entered into by him were on 
the principal's behalf. The equitable right 
of the agent to be indemnified cannot how- 
ever be so exercised as to make a 
profit out of the indemnity. 26 S.Xi. 
R. 85. A broker who gives to the buyer a 
note in the form “brought” by your order 
and for your account from our principals” 
is not more than an inte rmed ia r y and is not 
an agent of the undisclosed principal for sale 
to make him liable under the section 19 0* 
W.N. 623=42 C. 1650, Auctioneer is dif- 
ferent from an ordinary agent, and can ana 


in his name for price of goods sold at auc- 
tion. 20 SX.R. 287=92 I.O. 394=1926 S. 6. 
See also 1941 A.W.R. (H.G.) 365. An agent 
is not personally bound by a contract enter- 
ed into by him on behalf of his principal in 
the absence of any contract to that effect. 
73 1.0. 885=1923 Jj . 296. The presumption in 
sec. 230 (1) is rebuttable. 67 I.O. 157. The 
mere fact that the principal is abroad does 
not absolve the personal liability of the agent 
if the other contracting party looked to h™^ 
alone for performance. 67 1.0. 157. See 

also 65 I.C. 473; 32 Rom.X.R. 1336. To 
make an agent personally liable under a con- 
tract it must be clearly established that the 
agent had not disclosed the name of his 
principal. 66 I.O. 473. An agent who des- 
cribes himself as such, may still be contract- 
ing in Ms personal capacity but failure to 
specify his capacity, as an agent in signing 
a contract does not raise any such presump- 
tion when the terms of the contract itself 
are clearly to the contrary. 65 XO. 468=2 
L.L.J. 374. When an agent enters into a 
contract he may sue thereon in Ms own 
name, if he has an interest in the contract. 
55 I.C. 993 (24 M. ISO, foil.) 27 Bom.X. 
R. 1168=1925 B. 547. Agent receiving 
goods on behalf of principal — Agent's liabi- 
lity for price. 39 I.O. 793=143 PX.R. 
1917. See also 24 XO. 1007; 27 M. 315. 
Ordinarily the words “Pacca Axhtia” convey 
that the so-called agent is acting as a prin- 
cipal on behalf of the person with whom he 
buys or sells the commodities in question. 
There can therefore be no question of the 
application of sec. 230 of the Contract Act 
in his case. 177 I.C. 985=1038 Bah. 253. 
Hindu joint family business — Loan advanced 
by manager — Suit by manager alone without 
stating that suit is on behalf of family — 
Maintainability. See (1938) 1 M.X.J. 526. 
On a contract signed by the agent without 
disclosing his principal the agent is personal- 
ly liable. Though an agent has authority to 
borrow money for the business of the firm, 
yei if the power-of -attorney expressly pro- 
hibits the agent from borrowing money, the 
principal is not liable. The fact that the 
money borrowed was applied for the pur- 
poses of the firm may give rise to a cause of 
action between the principal and the agent 
inter se but would not enable the third party 
to sue the principal on that account because 
as between them there is no privity of con- 
tract . (2 L. 253, Hist. ; 14 CJPXJR. 22, 

Foil.) 27 N.L.R. 324. See also 130 I.O. 
548=1931 S. 4. An agent is not entitled to 
personally enforce a contract entered into 
by him on behalf of his principal, nor is he 
personally bound by such contract. 52 I.C. 
179. See also 119 I.O. 731=1929 L. 590. 
A person contracting with an agent for an 
undisclosed principal can sue either the agent 
or the principal ox both. 59 I.O. 965 j 2 
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Presumption of contract to Such a contract shall be presumed to exist in 

contrary. the following cases : — 

(1) where the contract is made by an agent for the sale or purchase of goods 
for a merchant resident abroad ; 

(2) where the agent does not disclose the name of his principal ; 

(3) where the principal, though disclosed, cannot be sued. 

231. If an agent makes a contract with a person who neither knows, nor has 


JL.Ii.J. 374=65 1.0. 468 ; 39 0. 802=18 O. 
W.N. 263. Where the plaint merely dis- 
closes a contract between the plaintiffs and 
the agent of a disclosed principal, the agent 
cannot be sued. If there is a matter of 
doubt as to the liability of the agent or the 
principal in a contract the usual course is 
to sue both defendants alleging that the 
principal was the principal and in the alter- 
native suing the agent for breach of the war- 
ranty of authority. 150 1.0. 671=1934 P. 
269. On this section, see also 30 L.W. 1028 
=1929 P.O. 254=57 M. L. J. 628 (P. 

0.). Under sec. 230 of Contract Act, if 
an agent acts on behalf of his principal, the 
principal being disclosed, a creditor who 
lends money to the agent is entitled to sue 
the principal. But the law under the Nego- 
tiable Instruments Act, is an exception to 
that rule. Sec. 28 of the Negotiable Instru- 
ments Act requires that to make the princi- 
pal liable it must be dearly indicated on the 
face of the instrument that the agent is 
acting on behalf of such principal. Where a 
promissory note is executed by the agent 
alone, and there is no suggestion of any indi- 
cation on the face of the note that the prin- 
cipal is the real debtor, the creditor, in order 
to bind the principal and make him liable, 
must sue on the loan and not on the instru- 
ment. But when the suit is based on the note, 
and the agent neither alleges nor proves any 
facts which would entitle him to take advan- 
tage of the exception under sec. 28 of the 
Negotiable Instruments Act, e : ff; inducement 
by the plaintiff to sign the bill on the foot- 
ing that he (the agent) would not be liable, 
the agent cannot escape liability. 18 PatXi. 
T. 337=1937 P.W.N. 344=1937 Pat. 428, on 
this section, see also 1939 Lah. 825. Where 
an agent enters into a contract as such, if 
he has an interest in the contract, he may 
sue in his own name, the agent being in such 
a case virtually a principal to the extent of 
his interest in the contract. 1938 Lah. 673. 
Where a judgment-debtor against whom the 
decree-holder had obtained six decrees paid 
some money to the decree-holder's pleader in 
part payment of the decrees and had the 
execution stayed for a certain period, but 
on failure of the judgment-debtor to pay the 
decretal dues, in full within that period 
writs of attachment were executed against 
frfm resulting in payment of five of the de- 
crees in full, and the pleader thereafter 
certified in Court the money paid to him as 
having satisfied the sixth decree ® w hich 
the judgment-debtor was only on© of two 
judgment-debtors, in a suit by the judgment- 
debtor against the pleader for the reooveiT 

acu&— a$3 


of the amount paid to him. JBeld, (i) that 
the money having been paid to the pleader 
as agent on behalf of the principal, vi*. $ 
decree-holder, the suit was not maintainable 
against the pleader alone; (it) that the mo- 
ney having been paid in part payment of the 
decrees, the pleader did not act wrongly in 
appropriating it to the unsatisfied decree. 
42 C.W.N. 1263. Where an organising 
agent of a company is allowed to appoint 
selling agents and receive deposits from them 
and appropriate those deposits against the 
deposits mad© by him with the company, 
when he receives such a deposit from a sel- 
ling agent, he acts as agent of the company 
and when he informs the company that he has 
retained this amount as he was entitled to 
and asks the company to send a receipt for 
that amount and the company agrees to do 
so, that is equivalent to an acceptance by the 
company of the deposit- On the insolvency 
of the company, the sel l i ng agent cannot sue 
the organising agent for the recovery of the 
deposit made. 1942 NX.J. 515. [Where the 
karndar of an Istimrardar under disability 
borrowed money on behalf of his principal^ 
it was held that under the Ajmer Taluqdar’s 
Loan Regulation there was no bar to a suit 
where the object for the advancement of the 
loan was nowhere mentioned. It was held 
further that sec. 230 must be held to apply 
to the time when the liability was incurred 
and not to the time when the suit was insti- 
tuted. 1941 A.M.L.J. 126. 

Sec. 230 (3) : Applicability — Unregis- 

tered union* — Where a member of an un- 
registered union of the employees of a firm 
signs an agreement for and on behalf of the 
union, as its agent the union cannot be sued 
on such agreement or contract, and therefore 
the member who signs the contract can be 
proceeded against by virtue of sec. 230 (S) # 
The other members of the union cannot be 
sued and the procedure under O. 1 , r. 8 , is 
not applicable to the case. 56 L.W. 325= 
A.I.R. 1943 Mad. 530=(1943) 1 MJUJ. 425. 

Sec. 231.— Under sec. 231 a principal can, 
us against the agent claim the foil benefit of 
the contract entered by the agent in his own 
name, and as against the party ooatrartn^ 
with the agent, the principal is bound by the 
equities arising between the age»i and the 
contracting party. 26 I.O, 822=27 M-Ir.jT. 
501 (3 I.O. 801, Bef. to). See also 40 O. 
335; 10 BomJUB. 306 (Partners) , Where 
in tlie case of a contract «*»**MLg 
agent for an undisclosed prtneipsw 
contracting party rut*** * * £ 
contract for the res sssm th sttfae aytt ■■ 
failed to carry otft the o oad Htnim of a i 
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Rights of parties to a con- 
tract made by agent not 
disclosed. 


reason to suspect, that he is an agent, his principal may 
require the performance of the contract ; but the other 
contracting party has, as against the principal, the same 
rights as he would have had as against the agent if the 

agent had been principal. 

If the principal discloses himself before the contract is completed, the other 
contracting party may refuse to fulfil the contract, if he can show that, if he had known 
who was the principal in the contract, or if he had known that the agent was not a 
principal, he would not have entered into the contract. 

232. Where one man makes a contract with another, neither knowing nor 
having reasonable ground to suspect that the other is 
Performance of contract an agent, the principal, if he requires the performance 
with agent supposed to be Q f the contract, can only obtain such performance 
pnncipa . subject to the rights and obligations subsisting between 

the agent and the other party to the contract. 

Illustration . 

A, who owes 500 rupees to B, sells 1,000 rupees* worth of rice to B. A is acting as agent for 
C in the transaction, but B has no knowledge nor reasonable ground of suspicion that such is the 
case. C cannot compel B to take the rice without allowing him to set-off A’s debt. 

Right of person dealing a 33- In cases where the agent is personally liable 

with* agent personally liable. a person dealing with him may hold either him or his 

principal, or both of them liable. 

Illustration . 

A enters into a contract with B to sell him 100 bales of cotton, and afterwards discovers that 
B was acting as agent for C. A may sue either B or C, or both, for the price of the cotton. 

234. When a person who has made a contract with an agent induces the 
agent to act upon the belief that the principal only will 
be held liable, or induces the principal to act upon the 
belief that the agent only will be held liable, he can- 
not afterwards hold liable the agent or principal 
respectively. 

A person untruly representing hi ms elf to be the authorized agent of 
another, and thereby inducing a third person to deal 
with him as such agent, is liable, if his alleged employer 
does not ratify his acts, to make compensation to the other in respect of any loss or 
damage which he has incurred by so dealing. 


Consequences of inducing 
agent or principal to act on 
belief that principal or agent 
will be held exclusively liable. 

*35- 

liability of pretended agent. 


rate contract made with him, sec. 211 of the 
Contract Act is not applicable, and the pro- 
per section wader which the principal can 
proceed is under sec. 231 for damages against 
the other contracting party. 61 0 . 604= 

162 I.C. 33=1934 C. 721. Although sec. 
231 of the Contract Act gives to an undis- 
closed principal an option to proceed for 
damages against the party contracting with 
the agent, there is nothing to debar him from 
seeking his remedy against the agent under 
sec. 211 , if he can bring his case within the 
purview of that section. 61 C. 504=152 1.0. 
33=1934 C. 721. Where a railway receipt 
for goods consigned for transit is in the 
name of an agent, the real owner is entitled 
to sue for their value, if the goods axe lost. 
92 l.C. 1007. An agent contracting in his 
own name without mentioning the agency can 
sue and be sued upon the contract. 26 I.C. 
822=27 M.L.J. 501. Bee also 35 M. 692= 
21 MJL.J. 620 ; 1925 C. 29; 46 C.L.J. 362. 

Sac. 232 . — Bee 4 B. 447. 

Seo. 233. — Section gives the party who 
is dealing with an agent who is personally 
liable a double form of election. He can 
sue both the principal and agent jointly or 
one of them* If he anas one, a spit 


against the other will be barred. 40 I.C. 194 
=19 Bom.LJR. 370. The liability of a prin- 
cipal and agent is not joint but alternative. 
A person dealing with a principal through 
his agent may at his election sue either, or 
he may sue both of them alternatively in a 
case where he is not sure against whom his 
remedy lies but he cannot get judgment 
against both of them jointly, as that would 
turn a liability which is mutually exclusive 
into a joint liability. (51 MX.J. 311, Foil) 
10 Mys.li, J . 284. See also 39 C.W.N. 461. 
Sec. 233 enacts substantive law and not ad- 
jective law defining procedure by which the 
liability may be enforced. 40 1,C. 194=19 
Bom.L.R. 370. See also 31 M. 45; 18 C. 31; 
90 I.C. 487. In cases where the agent is per- 
sonally liable the law allows a plaintiff to sue 
both the principal and agent and to get judg- 
ment against both of them jointly for the 
amount sued for. IX.B. (1939) Mad. 282= 
49 L.W. 343=1939 Mad, 520= (1939) 1 M. 
L.J. 509. 

Sec. 234 .— See 4 B. 477; 6 B. 326; 9 A. 
681; 7 M. 392; 2 A. 307. 

Seo. 235, — The basic of an action under 
see. 235 is the implied warranty by the pro- 
fessing agent that he had the authority to 
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a s6* A. person with whom a contract has been 
n f ^y..“ n, f a «“8 entered into in the character of agent is not entitled to 
not entitled to per- require the performance of it if he was in reality acting, 
not as agent, but on his own account. 

237. When an agent has, without authority, done acts or incurred obligations 
to third persons on behalf of his principal, the principal 
Liability of principal indue- hound by such acts or obligations if he has by his 


Liability of principal indue- 18 bound by such acts or obligations if he has by his 
ing belief that agent’s unautho- words or conduct induced such third persons to believe 
rized acts were authorized. that such acts and obligations were within the scope of 

the agent’s authority. 

Illustrations . 

(a) A consigns goods to B for sale, and gives him instructions not to sell under a fixed price. 
C, being ignorant of B's instructions, enters into a contract with B to buy the goods at a price lower 
than the reserved price. A is bound by the contract. 

(b) A entrusts B with negotiable instruments endorsed in blank. B sells them to C in violation 
of private orders from A. The sale is good. 

23d. Misrepresentations made, or frauds committed, by agents acting in the 
course of their business for their principal, have the 
K° f saE ? e e ^ ect on agreements made by such agents as if 
misrepresentation or fraud by such misrepresentations or frauds had been made, or 

committed by the principals ; but misrepresentations 
made, or frauds committed, by agents, in matters which do not fall within their 
authority, do not affect their principals. 


B sells them to C in violation 


act. The measue of damages must accord- 
ingly in substance be what benefit the other 
party would have had from the contract if 
the representation that he was the authorised 
agent had been true. 42 C.W.N. 116=I.L. 
R. (1938) 1 Cal 463=1938 Cal. 151. Where 
a Mahomedan son, who is not the authorised 
agent of his father, by mortgaging his 
father’s land holds himself out to be an agent. 
Sec. 235 of the Act, and not sec. 230, applies 
inyl, the limitation for a suit for compensation 
starts froht* the date on which the father ob- 
tains the decree in a suit for possession of 
the mortgaged property. 151 1.0. 58=1934 
Peak. 49. Applicability of section. See 49 
C.L.J. 191. Schoolmaster appointed by 
Secretary of School Committee — Services 
dispensed with — Reasonable notice — Three 
months’ pay in lieu of. See 49 C.L.J . 191, 

Agent untruly representing his authority 
— Acting beyond his scope — Liability of. 13 
I.C. 94=34 A. 168. See also 8 M.L.T. 353. 
Liability of agent when principal repudiates. 
1924 O. 184=72 1.0. 1011. 

Sec. 236: Scope of Section. — Sec. 236 

is not restricted to cases where the agent pur- 
ports to act for a named principal. If a 
person purports to act an agent for an un- 
disclosed principal and there is no undisclos- 
ed principal in fact, sec. 236 applies and 
he cannot sue on the contract. (34 C. 628, 
Rel. on.) 1933 S. 207. Sec. 236 does not 
enact that the contract in circumstances men- 
tioned in that section is void; it provides 
that the alleged agent cannot require its per- 
formance. It follows that it is a voidable 
contract. So where B signed an indent in 
favour of A whom he knew to be only an 
agent and the indent contained a clause pro- 
viding reference of disputes to arbitration, 
in pursuance of which a reference was subse- 
quently made, and an. arbitrator was appoint- 
ed, held, that though the contract was voida- 
ble at the option of B 9 having treated it as 
valid and taken the chance of an award in 


his favour, he was estopped from avoiding 
the contract and objecting to the reference. 
1933 S. 207. A person with whom a contract 
is made as an agent when he is not so, can- 
not sue under sec. 236. 39 C. 802=18 C.W. 

X. 263. See also 34 C. 628. 

Szc. 237. — See 18 Bom.L.R, 317; 6 O. 
W.N. 229. Sec. 237 has no application un- 
less the relationship of principal and agent 
is proved to exist between the parties. If 
illus. (&) to that section should come in- 
to operation, the person handling over the 
negotiable instrument must be a principal and 
the person who receives it must be an agent. 
Where a wife hands over certain shares to 
her husband for safe custody, the husband 
can in no sense be said to be the agent of 
the wife, and if the husband pledges them 
with a bank, without having any authority to 
do so, sec. 237 cannot avail the bank in order 
to entitle the bank to enforce its charge 
against the shares. A custodian of goods for 
safe custody is a bailee of the goods and not 
an agent of the true owner for the purpose 
of dealing with the goods. 1937 A.L.J. 150 
=1937 A. 255. Servant of firm ordering 
goods from another firm — Selling firm key- 
ing no knowledge and making no inquiry — 
No right to proceed against other firm. 1987 
8. 151=169 X.O. 423, 

Sec. 237, III. (a).— Where a licensed 
auctioneer sells a house by auction to third 
person for an amount less than is authorised 
py the owner of the house and the ow 
admits the authority given thus inducing Ike 
third person to believe that the miration sale 
was within the scope of the auctioneer’* uotho- 
rity the owner, as principal, is bemad- by the 
auction sale and is BiWe to the third pen** 
for the breach of ecntraet although the auc- 
tioneer might have practised fraud in soiling 
at a lowtfr prion 181 LC. 511 = 1 9 89 L. 889. 

S*a m— The provision; of see. 988, ac- 
cording to which a fraud oe rimp MoNfr 
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Illustrations. 

(a) A being B's agent, for the sale of goods, induces C to buy them by a misrepresentation, 
which he was not authorized by B to make. The contract is voidable, as between B and C, at the 

option o . ^ tain of g> $ aigas bills of lading without having received on board the goods 
Hv »n t i oned therein. The bills of lading are void as between B and the pretended consignor. 

[ CHAPTER 2 a.— Sections 239—266 .—Of Partnership .] Repealed, Act IX of 

1932* S . 73, and Sch . II. 

W SCHEDULE. 

Enactments repealed . 

[Repealed by S. 3 and Sch. II of the Repealing and Amending Act , 1914 (X 1914)*] 


the CONVEYANCE OP land ACT (XXXI OP 1854). 1 


Year. 

No. 

Short title. 

Amendment. 

1854 . 

XXXI I 

The conveyance of Land 
Act, 1854 . 

Repealed in part, XIV of 1870 ; XIV 
of 1874 ; XII of 1876 . 

Repealed in part (locally), IV of 1882 . 


[1 Qth December, 1854 . 

An Act *[ * * * * ] to simplify the modes of conveying 
land m cases to which the English Law is applicable. 

Whereas it is expedient, in cases to -which the English law applies, 2 [ # 
* * * * # ] to simplify the modes of conveying 

Preamble. land, and to exempt the purchasers of trust pro- 

perty from the liability to see to the application of the purchase money; It is 
enacted as follows : — 

1 . [Real actions , fines and recoveries abolished.] Rep. by the Repealing 
Act, 1870 (XIV of 1870 ). 

2 . Every tenant in tail or other owner of an estate of inheritance less than 

an estate in fee-simple, either at law or in equity, in 
Tenant in tail may dia- any lands or hereditaments, not being under any dis- 
pose of or enlarge his estate ability, shall have power to dispose of such lands and 
by simple deed, etc. hereditaments against the issue tail, and all persons 


LEG k KEF. 

1 Short title, “The Conveyance of Land 
Act, 1854”. See the Indian Short Titles Act 
(XTV of 1897). The Act has been declared 
to be in force in the whole of British India, 
except as regards the Scheduled. Districts, 
by the Laws Local Extent Act (XV of 1874), 
S. 8. 

2 The words * 1 to abolish real actions and 
also fines and common recoveri es an d” were 
repealed by the Repealing Act XVT of 1874. 

tion practised or made by an agent invali- 
dates a contract into which the agent enters 
on behalf of the principal do not apply to a 
case where an agreement to sell a house is en- 
tered into between the vendor himself and 
the vendee and the deed of sale itself is exe- 
cuted by the vendor. There may be cases 
outside the scope of the provisions of sec. 238 
in which such fraud may invalidate agree- 
ment entered into by the principal But 
where there is no evidence to show that the 
principal was a party to the fraud practised 
by the agent or that there was express autho^ 
xity to the agent to give the false informa- 


tion in question, an agreement followed by 
a sale deed executed by the principal him- 
self to the vendee could not be avoided on 
the ground of the alleged false in- 
formation having been given by the agent. 
1942 AX.W. 395=A.I.R. 1942 AIL 341. It 
is enough if the fraud is committed by the 
agent in the course of his business for his 
principal, Le., in matters falling within the 
scope of his authority. 50 C. 258=27 G.W. 
N. 18; 36 A. 416=24 I.O. 29. Principal 
and agent — Criminal liability. 42 C. 1094= 
33 I.O. 289=19 C.WJST. 1239. Forgery and 
fraud by agent — Principal not bound. 15 S. 
L.R. 93. 

Secs. 238 and 186: Agent with implied 

AUTHOBITY — FRAUD BY HIM FOR HIS BENEFIT 
— Liability op Principal. — The authority 
of an agent may, according to sec. 186, be 
expressed or implied. A principal is liable 
for the fraud of his agent acting within the 
scope of his implied authority, whether the 
fraud is committed for the benefit of the 
principal or for the benefit of the agent. I* 
IOL (1945) Nag. 204=1945 NJUJ. 115 =A. 
I.R. 1945 Nag. 181. 
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whose estates are to take effect after the determination or in defeasance of his 
own, or to enlarge his said estate into an estate in fee-simple, by any deed 
declaring an intention so to dispose of the said lands or hereditaments, or to en- 
large has estate therein; and every tenant in tail or other owner of an estate 
of .inheritance less than an estate in fee-simple, who shall be under the dis- 
ability of coverture, shall have power to dispose of or enlarge her said estate 
in manner aforesaid, by any deed declaring her intention so to do, and acknow- 
ledged by her as hereinafter mentioned: 

Provided that every disposition under this section shall be subject to the 
rights of all persons in respect of estates prior to the estate tail or other estate 
of inheritance which is the subject of such disposition, and the rights of all 
other persons, except those against whom such disposition is by this Act autho- 
rized to be made. : 


3. Every married woman who, either alone : or jointly with her husband is 
possessed of or entitled to any estate or interest in or 
Married woman, with an y power to be exercised over, any lands or heredi- 
husband’s concurrence, may tementg> wh ieh, but for the passing of this Act, she 

S° B artnowliw • might have disposed of or extinguished by levying a 

fine, or suffering* a recovery, or by .loming m either 
of such assurances, shall have power by deed, to be acknowledged by her as 
hereinafter mentioned, to dispose of, release, surrender or extinguish any such 
estate, interest or power, as folly and effectually as if she were an unmarried 
woman. 1 


„ „ , A , t 4 . The provisions of the last two preceding 

to* actions shall, so far as circnmstances ^^dimt, 
r«l in land. anoly to money subject to be invested m lands or 

other hereditaments. 

5. No deed to be executed by a married woman under the provisions here- 
, . inbefore contained shall, so far as regards the interest 

flepQS by - - 1 _ 


"Execution of 
marnofl women. 


« tuuicunvvt niwiM — - - 

of snob married woman, be valid or effectual unless 
her husband eonenr therein, nor unless the deed be 
acknowledged in manner hereinafter prescribed before a Judge of one of Her 
Majesty's Supreme Courts, or before a Judge or other covenanted officer o 
the East India Company exercising civil jurisdiction m the place wherem suc 
deed shall be acknowledged, or before some Commissioner aPP?^ ei1h« 
especially for the occasion, or appointed as a permanent Commissioner by o 
of Her Majesty’s said Courts to take such acknowledgments. 

6'. If the. husband of any married woman, desirous of enlarging, P 88 ®*®- 
or destroying any estate, interest or power, by a deed 
If husband be lunatic, to be acknowledged by her under this Act, shall he a. 
etc.. Court may direct ae- lunatic, idiot or of unsound mind, whether h© snau 
fcnowierlgment by deed with- -t. f, een f 01in( j sue i. bv inquisition or not, or from 

ar-'srsswsf 

SaK.'Sfa to 

from any other cause whatever, it shall be lawful for any of Her ^ £ 

Courts, bv an order to be made in a summary way upon t 

such married woman, and upon such evidence as to the Con aaknow- 

to disp ens e with the concurrence of her husband in the deed so to 


LEG. KEF. 

■ 1 Cf. the Fines and Recoveries Act, 1833, 
(3 * 4 Vilh W, * 7i), S, 77. _ 


8 Cf. the Fines and Recoveries Act, 1888, 
(3 ft 4 WUL IV, e, H), 8- 7* 
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lodged; and any deed to be executed or acknowledged by her in pursuance of 
such order shall (but without prejudice to the rights of her husband as then 
existing, independently of this Act), be as valid and effectual as if he had 
concurred therein. 1 

7. It shall be lawful for any of Her Majesty’s said Courts to appoint by 

_ _ . its order, under the seal of the Court, to be published 

tX offlcial Gazett \ or otte - r ^ se as Go T 

such acknowledgement. shall direct, permanent commissioners^ either . by 

name, or office, and to appoint from time to time, 
Tinder special commissions, special commissioners, any one of whom shall be 
authorised and empowered unless the act is directed to he done before more 
than one to take the acknowledgment of any deed by any married woman, who, 
by reason of her place of residence, or ill-health, or other sufficient cause, shall 
be unable to make such acknowledgment before one of the Judges or other 
officers described in the preceding section. 

8 . Every such Judge, officer or commissioner as aforesaid, before he 

_ . .. . . , shall receive the acknowledgment by any married 

woma“rfrom her tag- woman of any deed to be acknowledged by her 
hand. under this Act, shall examine her apart from her 

husband touching her knowledge of such deed, and 
shall ascertain whether she understands its object, and freely and voluntarily 
consents to the same, and unless she appears to understand its object, and freely 
and voluntarily to consent to such deed, he shall not permit her to acknowledge 
the same, and in such case such deed, so far as relates to the execution thereof 
by such married woman, shall be void. 2 


9. Every Judge, officer or commissioner taking such acknowledgment 


Judges pfe.* lo sign memo- 
randum of acknowledg- 
ment- 


under this Act shall, at the time of taking the same, 
sign a memorandum to be endorsed on or -written at 
the foot, or in the margin of such deed, which memo- 
randum shall be to the following effect, namely, 4 'this 


deed, marked ( ), was this day produced before me and acknowledged by 

therein named to he her act and deed, previous to which acknowleddg- 


ment the said was examined by me separately and apart from her husband 


touching her knowledge of the contents of the said deed, and her consent thereto 
and appeared to understand the same and declared the same to be freely and 
voluntarily executed by her.” 3 


10. Every deed executed by a married woman and hereby required to be 
D«d Of married women aclmowledged shall, so far as regards tiie interest of 
when to take effect. such married woman, take effect only from the time 

of the acknowledgment thereof. 


11. It shall not be necessary for any person producing a deed so acknow- 
ledged in any Court of Justice to prove the handwrit- 
ha Zh &****& *° ing or authority of the Judge or other officer, or the 

^ c ee n y ac owledg- Qovm i^i ouer taking such acknowledgment, but if 

such memorandum purports to have been in substance 
regularly made and signed, the deed shall he presumed to have been duly ac- 
knowledged by the party until the contrary is shown. 


LEG-. KEF. 

1 Of. the Fines and Becoveries Aet 1833, 
(3 a 4 Will, IV, c. 74), 8. 91. 

2 Of. the Fines and Becoveries Act, 1833. 
(3 *4 Win. IV, e. 74); 8. 80. 

2 Cf. the Fines and ^Recoveries Act, 1833, 
(3 a 4 Win. IV, c, 74); 8. 84 r 


Sec. 7. — For order appointing the Sub- 
Judge of the Nllgiris to be permanent Com- 
missioner for the purposes of taking the 
acknowledgment of deeds by married women 
resident in the Nilgiri District, 9ee Mad. 
List of Loc. B. & O., Yol, 1, 


S. 193 
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12. Nothing in this Act contained shall abridge, extend or affect file 
a .__ . powers of alienation or disposition which any msr- 

“Lt£n. ried woman might have exercised over any property 
or rights, otherwise than by levying a fine or saner- 
mg a recovery, or by joining in one of such assurances before the passing of 
this Act. 

IS. In any deed or will executed after this Act comes into operation, and 
disposing of immovable property situate in [British 
Contingent estates with- India] 1 wherein contingent estates are limited with- 
out trustees to preserve, to ^ ^ appointment 0 f any trustees to preserve such 

pro <*■ e . contingent estates the same shall be. to all intents and 

purposes, as effectually protected by the law as if such trustees had been duly 

appointed. # . _ 

14 Any estate or interest in immovable property, situate within the said 
territories, whether in possession, remainder or re- 
Estates may be conveyed vers i on jaav, in addition to any other mode of con- 

etc., by simple deed. veyance or release which is now valid, be conveyed, 

passed or released by a simple deed, whether such deed operate under the 

a Statute of Uses or not. . . - . 

15. No conveyance of any kind shall operate to destroy, impair oraffcct 

any estate or interest which the conveying party has 
No conveyance to operate J j M ^ destroy, impair or affect or beyond the 
tortiously. extent to which he may impair or affect the same. 

16. It shall not be necessary in any deed relating to immovable property 

situate within the said territories, to > be executed after 
Words of limitation not the passing of this Act, to add words of . 

necessary in a deed to give heirs yrhen the intention is to give, the absolute ua- 
pstnte by inheritance. ferest to a person and his heirs general; but a gift, 

grant or. other conveyance of immovable r t he n^nre^f 

Estate limited to teiw win execnted after the passing of Ob 8 , - 

ffJt. " prl " £. = 

purchase. 3 17 when any /-property is sold, ttie Pjocee^ 

i V2S&S * - *«*- — »■ te 

the purposes of the trust. 

18 Nothing in this Act contained shall extend 
Act to apply only to eases . C ase to which the English law is not appiw- 

governed by English law. ‘ 

1|9. {Interpretation clause.} Rep. by the Repealing Act, 1874 (XTI of 
1874) . 


LEG-. BEE. 

1 Substituted for “the territories under the 
Government of India” by Government of 
India (Adaptation of Indian Laws), Order, 
1937. 


a See the Beal Property * S? 

H Viet., c. 106), Ss. 2 and 4, 
sBepealed in place? » 
of Property Act flTof 
is extended by Aet (IV of S. *. 
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I9la 1 

II 1 

i 

The Co-operative Societies 

Act, 1913. 

i 

Rep. in part and amended. Act 38 of 
1900. 

Rep. in part. Act 17 of 1914 . 

Amended (in U. P.), U. P. Act 3 of 1919. 
Amended (in Madras), Mad. Act 10 of 
1930. 

Repealed in its application to Bombay, 
Bom. Act 7 of 1925. 

Repealed in its application to Burma, Bur. 

Act € of 1927. 

Declared in force — 

in British Baluchistan (with an addi- 
tion), Reg. 2 of 1913, S. 3. 
in the Arakan Hill District, Reg. 1 of 
1916. S. 2. 


JV.B . — The Act is not in force in Madras, Bombay, and Burma and the Punjab as Special 
Acts relating to this subject have been passed in those provinces. 
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THE CaOPEBATIVE SOCIETIES ACT (II OF 1912).* 

[1st March, 1912. 

An Act to amend the Law relating to Go-operative Societies . 

Whereas it is expedient further to facilitate the formation of ^ Co-opera- 
tive Societies for the promotion of thrift and self-help among agriculturists, 
artisans and persons of limit ed means, and for that purpose to amend the law 
relating to Co-operative Societies ; It is hereby enacted as follows : — 

Preliminary. 


1, (1) This Act may be called The Co-opera- 
tive Societies Act, 1912; and 

(2) It extends to the whole of British India. 

2. In this Act, unless there is anything repug- 
nant in the subject or context, — 

(a) “by-laws” means registered by-laws for the time being in force, and 


Short title and extent. 


Definitions . 


includes a registered amendment of the by-laws: 

(6) “committee” means the governing body of a registered society to 
whom the management of its affairs is entrusted: 

( 0 ) “member” includes a person joining in the application for the regis- 
tration of a society and a person admitted to membership after registration in 
accordance with the by-laws and any rules : 


I/EG. EEF. 

I For Statement of Objects and Reasons, 
see Gazette of India, 1911, Pt. V., p. 95; 
for Report of Select Committee, see ibid,, 
1912, Pt. V, p. 7; and for Proceedings in 
Council, see ibid., 1911, Pt VI, pp. 186, 679 
and ibid . 1912, Pt VI, pp. 3, 31 and 256. 

It has been declared in force onder S. 3 
of the British Baluchistan Daws Regulation 
(II of 1933) in British Baluchistan, see BaL 
Code. 


Sec. 1. — Policy of the Act is to save per- 
sons from protracted expensive and some- 
times ruinous litigation in Civil Courts. 1935 
L. 631; 15 A.L.J. 653=42 I.C. 968=40 
A. 89. Act should be strictly construed. 
1935 I/. 631. The right of the subject to 
have recourse to ordinary Courts of justice 
should not be unduly surrounded by restric- 
tions. 1935 L. 631. 

Bank registered under this Act — 40 per 
pent, of total liability of, required by Gov- 
ernment notification waned under S. 60 of 
Income-tax Act to be kept in fluid form — 
Investment of, in Government securities— 
‘Interest on— “Income” or “profits” under 
Ss. 8 and 10 (1) of Income-tax Act — Inabi- 
lity. to income-tax. 56 M.I/.J . 481 (F.B.). 
Effect of Government notification exempting 
profits of co-operative society from income- 
tax. (Ibid.) An award against the repre- 
sentative of a deceased debtor of a society 
affects only the estate of the deceased in his 
hands but cannot affect him personally. 146 
I.C. 565=1938 L. 376. 

Sec. 2 (c ) . — The term “member” is elas- 
tic enough to embrace a joint family 
within its ambit and the fact that 
some of the members thereof were minors 


does not invalidate the award passed by the 
Registrar against the joint family. 142 I. 
C. 487=1933 N. 211. A joint Hindu 
family can be a member of a Co-operative 
Society. 48 L.W. 285=1938 Mad. 809= 
(1938) 2 M.L.J. 186; IX.R. (1945) Nag. 
677=1945 N.Ii.J. 482. The fact that the 
bye-laws of a co-operative society establish- 
ed under the Co-operative Societies Act 
do not expressly state that the mem- 
bership of the society is open to a Hindu 
joint family is no justification for holding 
that a joint family can in no event become 
a member of the society, when there is no 
provision in the by-laws. It is no doubt 
desirable to have an express provision in the 
bye-laws stating that a Hindu joint family 
may join a society through one of its mem- 
bers chosen bv all the other adult members 
of the family and that loans to such a family 
would be granted only on proof that the 
money is required for some legal necessity of 
the family. Where it is clearly proved that 
a member of a joint family joined the so- 
ciety in a representative capacity with the 
-consent of all the adult members of the 
family, though he may not have been the 
karta of the family and that the debts incur- 
red by him were for the purpose of the 
family, it must be held that the money' was 
borrowed for the necessity and benefit of ttte 
entire joint family, 

presents tBe entire joint fc*4y in hyd edfag 
with the society- In <meh f 
can proceed against joint # family pro 
perties including t he 

out of the money borrowed, alt hough t hat 
member is not deseribed ia the registers “ 
the company W 

Pat.L.T. 888=1998 **»• 515 (S.B.). 
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(d) “officer” includes a chairman, secretary, treasurer, member of com- 
mittee, or other person empowered under the rules or the by-laws to give direc- 
tions in regard to the business of the society : 

(e) “registered society” means a society registered or deemed to be re- 
gistered under this Act: 

(/) “Registrar” means a person appointed to perform the duties of a 
Registrar of Co-operative Societies under this Act: and 

(g) “rules” means rules made under this Act. 

Registration . 

8. The Provincial Government may appoint a person to be Registrar of 
Tbe K 5st rar Co-operative Societies for the Provinre or any por- 

e ' tion of it, and may appoint persons to assist such 

Registrar, and may, by general or special order, confer on any such persons all 
or any of the powers of a Registrar under this Act. 

4 . Subject to the provisions hereinafter contained, a society which has as 
Societies which may be its ob i eet the promotion of the economic interests of 
reristered. * its members in accordance with co-operative princi- 

ples, or a society established with the object of facili- 
tating the operations of sucb a society, may be registered under this Act with 
or without limited liability: 

Provided that unless the Provincial Government, by general or special 
order otherwise directs — 

(1) the liability of a society of which a member is a registered society 
shall be limited ; 

(2) the liability of a society of which the object is the creation of funds 
to be lent to its members, and of which the majority of the members are agri- 
culturists, and of which no member is a registered society, shall be unlimited. 

■Restrictions on interest of 5. Where the liability of the members of a 
member of Society with soe j e tv is limited by shares, no member other than a 
7 registered society shall- 

(а) hold more than such portion of the share capital of the society, sub- 
ject to a maximum of one-fifth, as may be prescribed by the rules ; or 

(б) have or claim any interest in the shares of the society exceeding one 
thousand rupees. 

6 . (1) No society, other than a society of which a member is a. registered 

. society, shall be registered under this Act which does 
tion 0n<3ltl0nS ° f reg3S " not insist of at least ten persons above the age of 

eighteen years and, where the object of the society 
is the creation of funds to be lent to its members, unless such persons — 

(a) reside in the same town or village or in the same group of villages; 
or 

(61 save where the Registrar otherwise directs, are members of the same 
tribe, class, caste or occupation. 

(2) The word “limited” shall be the last word in the name of every 
society with limited liability registered under this Act. 

7. When any question arises whether for the purposes of this Act a per- 

_ . . , . son is an agriculturist or a non-agriculturist, or 

wT«r£ whether any person is a resident in a town or village 

or group of villages, or whether two or more villages 
shall be considered to form a group, or whether any person belongs to any parti- 


S*c. 4. — Where a decree is passed against in execution against the shareholders or 
a co-operative society as a corporate body member of the society in their individual 
the decree-holder cannot pursue his remedy capacity. 1934 M. 181=66 M.Ii.J. 476, 
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cular tribe, class, caste or occupation, the question shall be decided by the Regis- 
trar, whose decision shall be final. 

Application for Tegistra- 8. (1) For purposes of registration an appli- 

tion. cation to register shall be made to the Registrar. 

(2) The application shall be signed — # . 

(а) in the case of a society of which no member is a registered society, 
by at least ten persons qualified in accordance with the requirements of section 
6, sub-section (1) ; and 

(б) in the case of a society of which a member is a registered society, 
by a duly authorized person on behalf of every such registered society, and 
where all the members of the society are not registered societies, by ten other 
members, or, when there are less than ten other members, by all of them. 

(3) The application shall be accompanied by a copy of the proposed by- 
laws of the society, and the persons by whom or on whose behalf such applica- 
tion is made shall furnish such information in regard to the society as the Regis- 


trar may require. 

9. If the Registrar is satisfied that a society has complied with the provi- 

n sions of this Act and the roles and that its proposed 

* by-laws are not contrary to the Act or to the rules, 

he may, if he thinks fit, register the society and its by-laws. 

10. A certificate of registration signed by the Registrar shall be conclusive 

the society has been cancelled. 


11. (1) No amendment of the by-laws of a registered society shall be 

valid until the same has been registered under this 
lawtXSered BoSty.^' for ^ch purpose a copy of the amendment shall 

be forwarded to the Registrar. 

(2) If the Registrar is satisfied that any amendment of the by-laws is 
not contrary to this Act or to the rules, he may, if he thinks fit, register the 
amendment. 


(3) When the registrar registers an amendment of the by-laws of a 
registered society, he shall issue to the society a copy of the amendment certified 
by him, which shall be conclusive evidence that the same is duly registered. 


Bights and liabilities of members . 

12. No member of a registered society shall exercise the rights of a mem- 


Segs. 8 (3) and 43 (5) . — There is no rule 
of law that when there is a conflict between 
the rule and the bye-law, the bye-law should 
be preferred. Ordinarily the rule, which is 
as effective as a section of the Act, must be 
followed in a preference to a bye-law, if 
there is a conflict between the two. 171 I. 
C. 395=1938 L&h. 8. Where a bye- 
• law of a Oo-operative Society provides 
that the profits should be divided, and that 
a fourth of it should be paid as hono- 
rarium to the Serectary, the Secretary is 
entitled to recover the same without a vote 
of the general body. Although it is open to 
the latter to alter the bye-law, it is not open 
to them to withhold payment of the honora- 
irum. But where the law provides for the 
payment of an annual lump sum, it is not 
open to the Secretary to claim the propor- 
tionate amount for a part of the year. The 
payment contemplated is contingent on the 


Secretary serving as such for the entire 
period of a year. 45 I/.W. 297=1937 Mad. 
379= (1937) 1 M.I/.J. 511. Where a bye- 
law framed by a society provides that one 
of the objects of the society is to build 
residential houses and other buildings for 
private and public use and convenience of 
the members, the society undertook to con- 
struct a house for a member and after 
the house had been constructed, there 
was some dispute between the parties 
as to the amount claimable on ac- 
count of it by the society. Meld, the tran- 
saction does not amount to the granting 
of a loan by the society to one of its mem- 
bers. 1938 li. 8=171 I.C. 395. 

Sec. 12. — The disputed liability of a mem- 
ber to repay money due to the Society is a 
dispute “ touching the business of the socie- 
ty M within the meaning of B. 12 of the Buies 
framed under the Co-operative Societies 
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n'ghts 

made 


ber unless or until lie has made such payment to the 
Member not. to exercise society in respect of membership or acquired such 
due payment Merest in the society, as may be prescribed by the 
rules or by-laws. 

IS. (1) Where the liability of the members of a registered society is not 
Vntoq of mAinbora limited by shares, each member shall, notwithstand- 

ing the amount of his interest in the capital, have 
one vote only as a member in the affairs of the society. 

(21 Where the liability of the members of a registered society is limited 
by shares, each member shall have as many votes as may be prescribed by the 
by-laws . 

(3) A registered societv which has invested any part of its funds 
in the shares of any other registered society may appoint as its proxy, for the 
purpose of voting in the affairs of such other registered society, any one of its 
members. 


14. (1) The transfer or charge of the share or interest of a member in 
Restriction? on transfer tbe a registered society shall be subject to 

of share or interest. such conditions as to maximum holding as may be 

prescribed by this Act or by the rules. 

(21 In cases of a society registered with unlimited liability a member shall 
not transfer any share held by him or his. interest in the capital of the slociety 
or any part thereof unless — 

(a) he has held such share or interest for not less than one year: 

and 


(Z>) the transfer or charge is made to the society or to a member of the 

society. 


Duties of registered societies. 


15. Every registered society shall have an address, registered in accor- 

1 , , .* 0 dance with the rules, to which all notices and com- 

e * uiunications may be sent, and shall send to the 
Registrar notice of every change thereof. 

16. Every registered society shall keep a copy of this Act and of the rules 
Copy of Act, rules ana by- governing such society, and of its by-laws, open to 

laws to be open to inspec- inspection free of charge at all reasonable times at 
tioB * the registered address of the society. 


17. (1) The Registrar shall audit or cause to he audited by some person 

A.udit . authorized by him by general or special order in 

writing in this behalf the accounts of every regis- 
tered society once atleast in every year. 

(2) The audit under snb-section (1) shall include an examination of 
over-due debts, if any, and a valuation of the assets and liabilities of the 
society. 


(3) The Registrar, the Collector or any person authorized by general 
of special order in writing in this behalf by the Registrar shall at all times 
have access to all the books, accounts, papers and securities of a society, and 
every officer of the society shall furnish such information in regard to the 
transactions and working of the society as the person making such inspection 
may require. 


Act ; and being a dispute between one mem- 
ber ‘and the other members, it is covered by 
€J. (1) of the rule. A Society borrowed 
money from a Bank and lent it to the appel- 
lant who was a member of the Society. An 
**ward was Obtained by the Bank against 


the Society, and the latter then made a re- 
ference to the Registrar who duly made an 
award against the appellants and in favour 
of the society for the amount of the loan. 
Meld, the Registrar had jurisdiction to make 
the award against the appeRanfe 14 
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Privileges of registered Societies. 

18. The registration of a society shall render it a body corporate by the 
Societies to be bodies name u^er which it is registered, with perpetual 

corporate. succession and a common seal, and with power to 

hold property, to enter into contracts, to institute 
and defend suits and other legal proceedings and to do all things necessary 
for the purposes of its constitution. 

19. Subject to any prior claim of the 1 [Crown] in respect of land-revenue 

Prior claim of society. or recoverable as land revenue or of a 

landlord in respect of rent or any money recoverable 
as rent, a registered society shall be entitled in priority to other creditors to 
enforce any outstanding demand due to the society from a member or past 
member — 

(а) in respect of the supply of seed or manure or of the loan of money 
for the purchase of seed or manure — upon the crops or other agricultural 
produce of such member or person at any time within eighteen months from the 
date of such supply or loan; 

(б) in respect of the supply of cattle, fodder for cattle, agricultural or 
industrial implements or machinery, or raw materials for manufacture, or of 
the loan of money for the purchase of any of the foregoing things — upon any 
such things so, supplied, or purchased in whole or in part from any such loan, 
or on any articles manufactured from raw materials so supplied or 
purchased. 

20. A registered society shall have a charge upon the share or interest in 
Charge and set-off in the capital and on the deposits of a member or past 

respect of shares or interest member and upon any dividend, bonus or profits 
of member. payable to a member or past member in respect of 

any debt due from such member or past member to 


LEG. BEE. 

1 Substituted for “Government” by Gov- 
ernment of India (Adaptation of Indian 
Laws) Order, 1937. 


Sec. 18. — A Co-operative Society is a sta- 
tutory corporation and a legal person, and its 
debts are distinct from the liability of its 
members; and the members can only be rea- 
ched by the creditors of the society in wind- 
ing up proceedings. An award against the 
society, which has the force of a decree, 
.cannot be executed against the members. 
An award ordering that a Co-operative 
Society “consisting of its members or past 
members all of whom are jointly and seve- 
rally liable for the debts of the society pay 
at once, etc.” cannot be construed to be one 
making the members and past members also 
liable for the debt; the award cannot be exe- 
cuted against the members. 20 N.L. J. 6. The 
effect of registering a society is to render it 
a body corporate, a separate legal entity. 
Neither under the Companies Act, nor 
under this Act is theTe any statutory 
provision which entities the creditor of a 
registered society to proceed against a mem- 
ber for the debts of the society whether the 
society is of limited or unlimited liability • 
Not until there is a winding up can the. cre- 
ditor come face to face with the individual 
'members. The remedy for the creditor is 
indicated in 3s, 36 and 39 and the excep- 


tional right of the Government under S. 44 
to have direct recourse against the members 
demonstrates the general rule to the con- 
trary. (40 O.L.J. 254, Bef.) 134 I.O. 421 
=1931 P. 321 (F.B.). 

Sec w 19. — The Chairman of a Co-operative 
Credit Society has no right to sue a member 
of a society in his own name. The suit 
should be brought by the society itself under 
S. 6 (2) of the Co-operative Credit Societies 
,Aet. 10 I.O. 570. 

Musical instruments are not industrial 
implements or machinery and do not come 
within any other part of the class of articles 
referred to in the section. See 38 I.C. 414 
= (1916) 2 U.B.B. 133. See also cases re- 
ferred to therein. 

Secs. 19 and 20 . — Under S. 73 of the CJP, 
Code the claim of a Co-operative Society 
cannot be enforced under S. 19 of tie Co- 
operative Societies Act unless they have a 
decree or charge under S. 20 of the latter 
Act. 42 O. 377=18 C.W.N. 1140. 

Sec, 19 (5) .—Pat intended to be purchas- 
ed and sold at a profit and not for the Pur- 
pose of manufacturing some other commo- 
dity is not “raw material” within S. 19 (b) 
of the Act. 3 P.W.B. 1917=39 I.O. 373. 

Sec. 20. — Share of a member in Co-opera- 
tive Society is not liable to attachment and 
sale under S. 20 of tie Act* 42 P.L.B* 
225=1938 Lai. 805. . . „„ 
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the society, and may set-off any sum credited or payable to a member or past 
member in or towards payment of any such debt. 

21. Subject to the provisions of section 20, the share or interest of a 
. , . member in the capital of a registered society 9 shaU 

liabuTto ”° not be liable to attachment or sale under any decree 

or order of a Court of Justice in respect of any debt 
or liability incurred by such member, and neither the Official Assignee under 
the Presidency Towns Insolvency Act, 1909, nor a Receiver under the Provin- 
cial Insolvency Act, 1907, shall be entitled to or have any claim on such share 
or interest. 


Transfer of interest on 
death of member. 


22. (1) On the death of a member a registered society may transfer the 

share or interest of the deceased member to the 
person nominated in accordance with the rules made 
in this behalf, or, if there is no person so nominated, 
to such person as may appear to the committee to be the heir or legal represen- 
tative of the deceased member, or pay to sueh nominee, heir or legal represen- 
tative, as the case may be, a sura representing the value of such member’s share 
or interest, as ascertained in accordance with the rules or by-laws : 

Provided that — 


(i) in the case of a society with unlimited liability, such nominee, heir 
or legal representative, as the case may be, may require payment by the society 
of the value of the share or interest of the deceased member ascertained as 
aforesaid. f 


(w) in the case of a society with limited liability, the society shall trans- 
fer the share or interest of the deceased member to such nominee, heir or legal 
representative, as the case may be, being qualified in accordance with the rules 
and by-laws for membership of the society, or on his application within one 
month of the death of the deceased member to any person specified in the appli- 
cation who is so qualified. 

(2) A registered society may pay all other moneys due to the deceased 

member from the society to such nominee, heir or legal representative, as the 
ease may be. , 

(3) Adi transfers and payments made by a registered society in accord- 
ance with the provisions of this section shall be valid and effectual against any 
demand made upon the society by any other person. 


23. The liability of a past member for the debts of a registered society 
as they existed at the time when he ceased to be a 
Liability of past member, member shall continue for a period of two years from 
the date of his ceasing to be a member. 


Sec. 22 (1 ), Pbo. (ti).— S, 22 of the Act 
provides that on the death of a member, the 
snare or interest of the deceased member 
shall be transferred to his nominee or to his 
legal representative who may be qualified in 
accordance with the rule or bye-laws of the 
society. R. 6 of the bye-laws or the appellant 
bank provided that ‘ * the following are eligi- 
ble for membership: — (a) persons above 18 
years residing or holding property in 
Bakarganj. ” R. 17 (6) of the bye-laws pro- 
vided that “in the case of the death of a pre- 
ference shareholder his shores may be trans- 
ferred to his heir or nominee if he is eligible 
for membership and is duly elected as such. 99 
Held, that B. 17 (h), in so far as it made 
election as a condition to membership was in 
excess of the provisions of S. 22 proviso 
(*) and ultra vires and was not validated by 


?• 7 of the bye-laws which referred to elec- 
tion, because the qualifications of members 
were contained in R. 6 and not R. 7. 151 L 
G. 165=38 O.W.N". 459=1934 0 . 537. 

. 23. — “Debts of a registered society 9 7 

in S. 23 refer only to those debts which the 
society owes and not to those which are owed 
to the society. 18 Lah. 649=1937 T.»li 931. 
•8. 23 governs 8. 42 (2) (6). See 1937 Lah. 
912. See also 1936 Lah. 330; 1935 TaTi 947. 
As to the extent of liability of past member 
for debt due to society, tee 1935 L. 947. 

Inasmuch as no member pati called upon 
' *° contribute to the debts of the Society until 
liquidation. S. 23 of the Act applies only 
to members who cease to be members before 
liquidation. 1946 N.L.J. 252. 

Scope and APPLiaABiTiiyy op section. — T he 
words ‘the debts of a registered so- 
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24. The estate of a deceased member shall be liable for a period of one 
t • vim * - , * , year from the time of his decease for the debts of a 

^ registered society as they existed at the time of his 
decease. 

26. Any register or list of members or shares kept by any registered 
, / _ _ society shall be prima fade evidence of any of the 

Register o members. following particulars entered therein: — 

(a) the date at which the name of any person was entered in such 
register or list as a member ; 

(b) the date at which any such person ceased to be a member. 

26. A copy of any entry in a book of a registered society regularly kept in 
the course of business, shall, if certified in such man- 
Proof of entries in so- aer ^ may be prescribed by the rules, be received, in 
«e es © any suit or legal proceeding, as prima facie evidence 

of the exis tence of such entry, and shall be admitted as evidence of the matters, 
transactions and accounts therein recorded in every ease where, and to the same 
extent as, the original entry itself is admissible. 

so^Satfor o/Saff- “ng “ S. I 7 , ^fection (1), ciaESM 

ments relating to shares (b) and (c), of the Indian Registration Act, 1908, 
and debentures of register- shall apply to — 
ed society. 


ciety as they existed at the time when he 
ceased to be a member* occurring in S. 23 
clearly refer to the debts due from the so- 
ciety to third persons and it is with regard 
to these debts that the liability of a past 
member has been confined in the section to a 
period of two years from the date of his 
ceasing to be a member and no further. The 
debts referred to in the section have no bear- 
ing whatever on the debts of the outgoing 
members due to the society itself. 16 Luck. 
658=194:1 O.W.N. 404=1941 Oudh 315. The 
period of two years mentioned in S. 23 is 
to run backwards not from the date on which 
the award of the liquidator is made but from 
the date of the dissolution of the Society, 
that is the date on which its registration was 
cancelled. (1937 Lah. 912, BeL on.) 43 P. 
L.B. 305=1941 Lah. 284=1. L.B. (1942) 
Lah. 379. 

Seos. 23 and 24. — Award against estate of 
past or deceased member-jurisdiction of 
liquidator and of Civil Court. A liquidator 
has no jurisdiction to award anything 
against the estate of a past or a deceased 
member, because of the limitation provided 
under Ss. 23 and 24. The Civil Court has 
jurisdiction to go into the question whether 
the liquidator had jurisdiction to make the 
award. 41 P.L.B. 269. 

Secs, 23 and 42 (2). — A suit by a past 
member for a declaration that he is not liar 
ble to pay certain amounts as contribution 
due from him on the ground that his liability 
Ceased under S. 23 on the expiration of two 
years after removal of his name, is not main- 
tainable in a Civil Court* because it has no 
jurisdiction to go into the matter. Under 
S. 42 (2), the liquidator has jurisdiction to 
decide the matter. 1935 L. 330. See olso 
1935 L, 497; 1937 Lah. 912. 


, Sec. 24 — The section cannot be called to 
aid except in liquidation proceedings under 
iS. 42. See 84 I. C. 999=1925 0. 203. 

Under S. 24, the estate of a deceased 
member which devolves by inheritance on his 
widow under the Hindu Women *s Bights to 
Property Act, is liable to the same extent 
as it would have been had he been alive. 
1946 N.L.J. 252. It does not matter 
whether a member dies before or after liqui- 
dation. His estate is liable for a year after 
his death, but only for the debts as they 
existed at the date of Ms death. 1940 N. 
L.J. 252. Limitation — Starting point. 
Under S. 24, the limitation of one year for 
a suit by the liquidator against the heirs of 
a deceased member in possession of his estate 
for contribution due from him, starts from 
the date of death of the member and not 
from the date of liquidation. 1946 N.L.J. 
252. 

Sec., 26: Scope and effect, — Under S. 26, 
the mere filing of copies of the accounts is 
not enough. The section does not abrogate 
S. 34 of the Evidence Act. It merely obvia- 
tes production of the original books of ac- 
counts. Books of accounts which are not 
regularly kept in the course of business 
would not come within the purview of S. 26 
of the Go -operative Societies Act any more 
than it would under S. 34 of the Evidence 
Act. Therefore it is essential to produce 
.evidence aliunde to prove that the books are 
regularly kept in the course of business. If 
this is done the entries become evidence, but 
like all entries in books of account they are 
not substantive evidence except as regards ad- 
< missions against the interests of the maker- 
They can only be used for corroboration. 
1946 N.L.J. 252. 
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(1) Any instrument relating to shares in a registered society, notwith- 
standing that the assets of such society consist in whole or in nart of immov- 
able property; or 

(2) any debenture isssued by any such society and not creating, declar- 
ing, assigning, limiting or extinguishing any right, title or interest to or in im- 
movable properly except in so far as it entitles the holder to the security afford- 
ed by a registered instrument whereby the society has mortgaged, conveyed or 
otherwise transferred the whole or part of its immovable properly or any 
interest therein to trustees upon trust for the benefit of the holders of such 
debentures; or 

(3) any endorsement upon or transfer of any debenture issued by any 
such society. 

Power to exempt from l [28. (1)] The Central Government by notifi- 

income-tax, stamp-duty and cation in the Official Gazette, may, in the case of any 
registration fee*. registered society or class of registered society, remit 

1 [*] the income-tax payable in respect of the profits of the society, or of the 
dividends or other payments received by the members of the society on account 
of profits. 

1 [(2) The a t # ] Government, by notification in the Official Gazette, may, 
in the case of any registered society or class of registered society, remit — 

(а) the stamp duty with which, under any law for the time being in 
force, instruments executed by or on behalf of a registered society or by an 
officer or member and relating to the business of such society, or any class of 
such instruments, are respectively chargeable, and 

(б) any fee payable under the law of registration for the time being in 

force.] 

8 [In this sub-section ‘Government’ in relation to stamp duty in respeet 
of bills of exchange, cheques, promissory notes, bills of lading, letters of credit 
policies of insurance, proxies and receipts, and in relation to any stamp duty 
falling within Item 59 in List I in the Seventh Schedule to the Government of 
India Act, 1935, means the Central Government, and save as aforesaid means 
the Provincial Government.] 


Restrictions on loans. 


Property and funds of registered societies . 

29. (1) A registered society shall not make a 

loan to any person other than a member : 

Provided that, with the general or special sanction of the registrar, a 
registered society may make loans to another registered society. 

(2) Save with the sanction of the Registrar, a society with unlimited 
liability shall not lend money on the security of movable property. 

(8) The Provincial Government may, by general or special order, prohi- 
bit or restrict the lending of money on mortgage of immovable property by any 
registered society or class of registered societies. 


LEG. REF. 

1 This section was re-numbered as section 
28 (1) and in the same section the letter and 
brackets “ (a ) 99 and the whole of clauses (b) 
and (c) were omitte d and sub-section (2) 
was added by Act XXXVIII of 1920, Part 
II. 

a The word ‘Local* was admitted by Gov- 
ernment of India (Adaptation of Indian 
Laws) Order, 1927. 

8 Inserted by Government of India (Ad- 
aptation of Indian Laws) Order, 1927. 


Sec. 29. — A bye-law of a Co-operative 
Society to the effect that the society shall 


not sell goods on credit to a non-member 
cannot have the force of law. It cannot be 
pleaded in defence by vendee outsider in a 
suit brought against him for recovery of 
balance standing against him. 96 I.O. 351 
(2) =1926 N. 463. See also 116 I.O. 552 
infra. The law lays down that a Co-opera- 
tive Credit Society shall not lend to non- 
, members and consequently a contract for 
that purpose is undoubtedly illegal and a 
suit cannot lie to enforce it. Held, however, 
that the amount advanced could be recovered 
on the basis of the implied promise to repay. 
'116 I.O. 552=1929 L. 230. See also 96 
I.O. 351=1926 R. 463, 
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80. A registered society shall receive deposits and loans from persons who 
Restrictions on borrow- are not members only to such extent and under such 


ing. 


31, 


Restrictions 

transactions 

bers. 


on uiusvw- con ^ions gg may prescribed by the rales or by- 
laws. 

Save as provided in sections 29 and 30, the transactions of a register- 
ed society with persons other than members shall be 
... subject to such prohibitions, and restrictions, if any, 

as the Provincial Government may, by rules, pres- 
cribe. 


Investment of funds. 


32. (1) A registered society may invest or de- 

posit its funds — 

(a) in the Government Savings Bank, or 

(J) in any of the securities specified in section 20 of the Indian Trusts 
Act, 1882, or 

(c) in the shares or on the security of any other registered society, or 

(d) with any bank or person carrying on the business of banking ap- 
proved for this purpose by the Registrar, or 

(e) in any other mode permitted by the rules. 

(2) Any investments or deposits made before the commencement of this 
.Act which would have been valid if this Act had been in force are hereby rati- 
fied and confirmed. 

. . 33. No part of the funds of a registered society 

Funds not to be divided divided by way of bonus or dividend or other- 

by way of profit. wise amoilg its Ambers: 

Provided that after at least one-fourth of the net profits in any year have 
been carried to a reserve fund, payments from the remainder of such profits 
and from any profits of past years available for distribution may be made 
among the members to such extent and under such conditions as may he pres- 
cribed by th# rules or by-laws : 

Provided also that in the ease of a society with unlimited laibility no dis- 
tribution of profits shall be made without the general or special order of the 
Provincial Government on this behalf. 

34. Any registered society may, with the sanction of the Registrar, after 

contribution to charitable one-fourth of the net profits in any year has been 
-purpose. carried to a reserve fund, contribute an amount not 

exceeding ten per cent, of the remaining net profits 
■to any charitable purpose, as defined in section 2 of the Charitable Endowments 
Act, 1890. 

Inspection of affairs . 

35. (1) The Registrar may of his own .motion, and shall on the request 
inanirv by Eedstrar of the Collector, or on the application of a majority 

q " " J of the committee, or of not less than one-third of the 

members, hold an inquiry or direct some person authorized by him by order in 
writing in this behalf to hold an inquiry into . the constitution, working and 
financial condition of a registered society. 

(2) All officers and members of the society shall furnish such informa- 
tion in regard to the affairs of the society as the Registrar or the person autho- 
rized by tiie Registrar may require. 


Sec. 33. — A resolution passed at an annual 
general meeting of the shareholders sanc- 
tioning the payment of dividend is not in 
any way illegal or ultra vires so long as it 
does not contravene any of the provisions 
of the Co-operative Societies Act or any of 
C. G. M. — 235 


its bye-laws, although & considerable portion, 
of the profits out of which the dividend could 
be paid are unrealised interest income- IX. 
R. (1938) 2 Cal. 144=42 C.W.N. 4M=z 
1938 Cal. 394. 
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86. (1) The Begistrar shall, on the application of a creditor of a registered 

4 „ society, inspect or direct some person authorized by 
aebted society ' by order in writing in this behalf to inspect the- 

books of the society: 

Provided that — 

(a) the applicant satisfies the Begistrar that the debt is a stun then due, 
■and that he has demanded payment thereof and has not received satisfaction 
within a reasonable time; and 

(5) the applicant deposits with the Begistrar such sum as security f or- 
tho costs of the proposed inspection as the Registrar may require. 

(2) The Registrar shall co mmuni cate the results of any such inspec- 
tion to the creditor. 

87. Where an inquiry is held under section 35, or an inspection is made- 

rw., i Bm i„ under section 36, the Registrar may apportion the 

qmry. costs, or such part of the costs as he may think .right, 

between the society, the members or creditor demanding an inquiry or inspec- 
tion, and the officers or former officers of the society. 

88. Any sum awarded by way of costs under section 37 may be recovered, 

* on application to a Magistrate having jurisdiction in 

Be ery of the place where the person from whom the money is- 

claimable actually and voluntarily resides or carries on business, by the dis- 
tress and sale of any movable property within the limits of the jurisdiction of 
such Magistrate belonging to such person. 

Dissolution of society. 

39. (1) If the Registrar, after an inquiry has been held under section. 

Dissolution 35 or after an inspection has been made under sec- 

*" ’ tion 36 or on receipt of an application made by three- 

fourths of the members of a registered society, is of opinion that the society 
ought to be dissolved, he may cancel the registration of the socitey. 

(2) Any member of a society may, within two months from the date of 
an order made under sub-section (1), appeal from such order. 

, (3) "Where no appeal is presented within two months from the making- 
of an order cancelling the registration of a society, the order shall take effect 
on the expiry of that period. 

(4) Where an appeal is presented within two months, the order shall 
not take effect until it is confirmed by the appellate authority. 

(5) The authority to which appeals under this section shall lie shall be- 
the Provincial Government: 

Provided that the Provincial Government may, by notification 1 in the 
Official Gazette, direct that appeals shall lie to such Revenue-authority as may 
b,e specified in the notification. 

40. Where it is a condition of the registration of a society that it should 

_ „ . . consist of at least ten members, the Registrar may, by 

tlou^of 6 society. ° ^ ***" order in writing, cancel the registration of the society 

if at any time it is proved to his satisfaction that the 
number of the members has been reduced to less than ten. 

__ r . 41. Where the registration of a society is can- 

reiristration eancellatlon of celled, the society shall eease to exist as a corporate* 
s ‘ body — 


LEG. BEE. Provinces Gazette, 1912, Ft. 1, p. 347. For 

1 For notification by Chief Commissioner, notification in Madras that appeals shall lie- 
Central Provinces, that appeals shall lie to to the Board of Bevenue, see Fort 8t~ 
the Financial Commissioner, see Central George Gazette, 1923, Ft. 1, p. 1651. 
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(a) in the case of cancellation in accordance with the provisions of sec- 
tion 39, from the date the order of cancellation takes effect; 

(&) in the case of cancellation in accordance with the provisions of sec- 
tion 40, from the date of the order. 

42. (1) Where the registration of a society is cancelled under section 39* 

Winding up. or section 40, the Registrar may appoint a competent 

person to be liquidator of the society. 

(2) A liquidator appointed under sub-section (1) shall have power — 

( а ) to institute and defend suits and other legal proceedings on behalf 
of the society by his name of office ; 

(б) to determine the contribution to be made by the members and past 
members of the society respectively to the assets of the society ; 


Sao. 42. [#60 1935 L. 330 and Notes 

binder S. 23.] The Civil Court cannot inter- 
fere mth an order passed by a liquidator of 
a registered Co-operative Society, under 
S. 42 of the Act, 1912, in order to collect 
the assets of the Society from persons who, 
he thinks, are responsible to account him 
for the assets. Suit against an auction- 
purchaser questioning the validity of the 
sale is not a matter connected with the dis- 
solution of a registered society and 
flops not fall within S. 42 . 23 N.L.B. 66 
—103 I.C. 131=1927 N. 217. The members 
of a Co-operative Credit Society are sub- 
ject to a statutory liability to contribute to 
the debts of the society; but that liability 
can only be enforced by the procedure of 
winding up contained in the Act and not 
directly by suit of a creditor even after the 
cancellation of registration. 35 Bom.L.B. 
282=1933 B. 191=57 B. 319. An order of 
the liquidator under 8. 42 of the Co- 

operative Societies Act is final and a 
Court executing the order cannot go 
behind it and investigate its legality. 
The rules framed under the Act do 
not provide for any appeal or revision. 
Where the order of the liquidator was 
passed after due enquiry and notice but the 
rules prescribed in lie Civil Procedure Code 
were not literally followed, held, that 
assuming the Court had jurisdiction to inter- 
fere 'with such an order there was 
merely an irregularity. 7 B. 533, 
Proceedings taken before the liquidator 
under S. 42 (&) and (d) are to some 
extent in the nature of quasi- judicial pro- 
ceedings. Under B. 29 ( e ) of the Bengal 
Government Buies the liquidator may issue 
summonses to persons whose attendance is 
required either to give evidence or to pro- 
duce documents. He may compel the atten- 
dance of any person to whom a summons 
has been issued and for that purpose issue 
a warrant for his arrest. Where there is 
no compliance with the necessary procedure 
the Court may dismiss the application for 
execution of the order 37 C.WJN". 177= 
145 I.O. 834=1933 C. 631, liquidation — Mem- 
bers of executive committee asked to pay — 
Suit by them against ordinary members to 


recoup themselves — Decree passed without 
any objection to jurisdiction — No appeal 
— Objection raised in execution proceedings — 
Maintainability. See $1 C.W.N. 739; 22 
Bom.L.B. 732=44 B. 482. 

Cl. (2). — A Civil Court can examine the 
question whether a liquidator appointed 
under the Co-operative Societies Act ham 
acted within his powers when he makes a 
contributory order. The relevant rule 
limits the power of the liquidator to make 
a contributory order to a tmie posterior to 
the determination of the assets. He cannot 
make such an order until he has ascertained: 
the assets. He cannot be regarded in law 
as having ascertained the assets where he is 
in the course of realising the assets of the 
individual debtors and until the amount that 
can be obtained on such realisation is deter- 
mined. Until then any contributory order 
made is ultra vires . These contributory 
orders axe exceedingly oppressive and should 
in fairness to the contributories and in the 
interests of the co-operative society move- 
ment generally, only be made as a 
last resort. 1941 N. L. J. 412. Where the 
decretal amount due to a Co-operative 
Society was realised by the Collector as an 
arrear of land revenue according to the* 
Co-operative Societies Act, no sub . . * 

in the Civil Court in respect of such a claim. 
1937 O. W. N. 298=1937 O. 249. The* 
jurisdiction of Civil Court is ousted only 
in those cases where the acts of the liqui- 
dator are well within the four corners of 
S. 42. But in cases where his acts are 
ultra vires Civil Courts could go into the 
question, in order to determine the legality 
of the order. 18 Lah. 649=1937 Lab. 931. 
A Civil Court cannot entertain a suit for a 
declaration that an order of the liquidator 
under S. 42 (2) of the Act is ultra vires 
and thus cannot be executed. 44 I.C. 352 
=4 O.L.J. 583. But see 18 Bah. 649=1937 
Lah. 931. 

Sec. 42 (2) (&) .—The Civil Court has- 

no jurisdiction to entertain a suit against 
a Co-operative Society which has gone into 
liquidation for the recovery of Provident 
Fund money in its hands, in a case governed. 
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(c) to investigate all claims against the society and, subject to the pro- 
visions of this Act, to decide questions of priority arising between claimants; 

(d) to determine by what persons and in what proportions the costs of 
the liquidation are to be borne; and 


by the provisions of the Co-operative So- 
cieties Act- 49 C.W.N. 164. S. 42 ( 2 ) 
(h) of the Co-operative Societies Act is limi- 
ted to * ‘members ’ ’ and “past members”.. It 
has no application to claim for contribution 
against the heirs of a deceased member. In 
such a case, the liquidator’s only remedy is 
by way of a Civil Suit. 1946 N.L.J. 252. 
The term “past member’ ’ is not defined in 
the Act but it cannot mean a “deceased 
member”. Therefore it must mean a person 
who is alive at all material times but who has 
ceased to he a member of the Society other- 
wise than by death. 1946 N. L. J. 
252. "Where a Co-operative Society is 
dissolved and certain members are ad- 
judicated as insolvents their liability as 
members is not provable under the terms of 
S. 34 (2), Provincial Insolvency Act, if no 
liquidator was appointed until after the in- 
solvenis had been discharged. Under S. 42, 
it is the liquidator alone who can ascertain 
and fix the liabilities of the members. 
Therefore until a liquidator is appointed, it 
cannot be said that there was any debt or 
liability certain or contingent which can 
.affect the members. Hence the liquidator 
is not debarred under the provision of the 
Provincial Insolvency Act from fixing the 
liability as members. 42 P.L.B. 260=1939 
Lah. *275. The provisions of the Act 
provide stringent safeguards to prevent the 
society from having dealings with strangers. 
The admission of a member to a society 
cannot be unilateral on the part of the 
society. Where a joint family as such 
has not heen mentioned with its vari- 
ous members as having been brought on the 
list on the membership of the society,. no 
order of contribution can be passed against 
the members of the joint family who are not 
■members of the society* 130 1.0. 820=1931 
N. 48. Merely because a person was once 
a member of a Co-operative Society, it can- 
not be said that he has no right to. ask the 
Civil Court to decide whether he is under 
any liability to contribute at all. There is no 
clear indication in the Co-operative Societies 
Act that the liquidator can under S .. 42 of 
the Act determine the question of liability 
to contribute in such a way that his deter- 
mination wil not be subject to be set aside 
by the Civil Courts. A person who disputes 
his liability to contribute on the ground that 
he ceased to be a member five years prior 
to the dissolution of the Society, but is held 
liable, is entitled, after payment of the 
contribution, to sue in the Civil Court for 
a refund of the amount paid on the ground 
that he is not liable. S. 42 ( 6 ) is no bar to 
the suit. 59 M. 895=1936 M. 574=70 M. 


L.J. 604. S. 42 ( 2 ) (h) is governed by 
S. 23 of the same Act and the words ‘past 
member’ in S. 42 (2) (b) mean a past mem- 
ber liable for debts under S. 23 of the Act* 
A person who does not claim to be a past 
member liable under S. 23 of the Act has 
a right to have his claim investigated by a 
Civil Court. 1937 Lah. 912. ‘Member’ 
obviously means member at the date of the 
dissolution of the society in S. 42 (&). 
1939 Lah. 275=42 P.L.B. 260. Usually 
the word contribution means and has 
reference only to the amount payable 
by a member as such and does not 
include debts payable to the society. 
It is in other words the unpaid portion of 
the liability of a member. 18 Lah, 649= 
1937 Lah. 931. A Court called upon to exe- 
cute an award on the ground that the 
member against whom the award had been 
cute an award on the ground that tha 
member against whom the award has been 
made had prior to the award been declared 
an insolvent and therefore discharged under 
S. 44 of the Provincial Insolvency Act from 
the liability to pay any debt, as the matter 
is not one of lack of inherent jurisdiction on 
the part of the liquidator but only a question 
of illegal exercise of jurisdiction. 42 P. 
L.B. 126=1940 Lah. 280. Where an award 
obtained by a Bank against a Co-operative 
Society shows that it was an award against 
the members of the society, then the Bank 
could sell the property mortgaged to the 
societv bv the members. 1938 N.L.J. 
166=3.938 N. 308. See also 1937 Bang. 
98. OrdeT by liquidator under the sec- 
tion — Nature of — If “decree for money” 
— Suit to declare null and void — Court-fee. 
(1937) 1 M.L.J. 640. 

Sec. 42 ( 2 ) (b) and (5). — Order of liqui- 
dator assessing member’s contribution after 
his complete discharge by Insolvency Court 
— If ultra vires — Power of Civil Court to 
refuse execution. See 44 P.L.R. 376. 

Secs. 42 (2) (b) and 24: Claim for 
contribution — When arises. — No claim 
can be made for contribution either against 
a member, a past member or the estate of a 
deceased member until the asset# and liabili- 
ties of the Society ar© determined. It is 
only when all the assets and liabilities are 
known and a proper balance struck be- 
tween the two that it is possible to deter- 
mine whether the Society is in debt at all 
and if so to what extent. If it can pay off 
its debts from existing assets no claim for 
contribution can be made* ^ That is only a 
last resort when all else fails. 1946 N.L.J- 
252. 
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(e) to give sue h. directions in regard to the collection and distribution of 
the assets of the society, as may appear to him to be necessary for ■winding up 
the affairs of the society, 

(3) Subject to any rules, a liquidator appointed under this section shall, 
in so far as such powers are necessary for carrying out the purposes of this 
section, have power to summon and enforce the attendance of witness and to 
compel the production of documents by the same means and (so far as may be) 
in the same manner as is provided in the case of a Civil Court under the Code 
of Civil Procedure, 1908. 1 

(4) Where an appeal from any order made by a liquidator under this, 
section is provided for by the rules, it shall lie to the Court of the 
District Judge. 

(5) Orders made under this section shall, on application, be enforced as- 
follows : — 

(а) when made by a liquidator, by any Civil Court having local jurisdic- 
tion in the same manner as a decree of such Court; 

(6) when made by the Court of the District Judge on appeal, in the 
same manner as a decree of such Court made in any suit pending therein. 

(б) Save in so far as is hereinbefore expressly provided, no Civil Court 
shall have any jurisdiction in respect of any matter connected with the dissolu- 
tion of a registered society under this Act. 


LEG. KEF. 

Hn its application to British Baluchistan 
this sub-section shall be read as if the 'words 
“or the British Baluchistan Civil Justice 
Regulation, 1896, as the ease may be” were 
added See Schedule I of Regulation II of 
1913, Bal. Code. 


Cl. (2) ( e ): Debt due to Society — 
Power of liquidator to make order having 
force of decree. — S. 42 (2) (e) does not 
give a liquidator power to make an order 
having the force of a decree in respect of a 
debt due to a Co-operative Society in liqui- 
dation. 196 1. 0. 688=1941 Lah. 355. 

Sec. 42 (3) . — The power to enforce atten- 
dance of witnesses and production of docu- 
ments is subject to the rules framed under 
the Act. B. 26 (e) of the Buies framed 

by the Punjab Government restricts the 
powers of the liquidators to those giveu in 
ihe sub-rule. A liquidator has, ' therefore, 
no T>nw«T <o ask a debtor of the society 
tender liquidation summoned by him to 
iu.*. sa sv.ua.iry for his appearance or to 
impose a sentence of imprisonment or fine 
for his failure to do so. I.L.R. (1939) 
Lah. 192=1939 Lah. 357. 

-1l. (4). — An amount realised by the 
Collector on a requisition to him by the 
Registrar of Co-operative Societies is realis- 
ed by the Collector as arrears of land 
revenue; and under S. 233 (m) of the U.P. 
Land Revenue Act, a suit in the Civil Court 
in respect of such amount is barred. 11 0. 
W.N. 1060=151 I.C. 414=1934 O. 431. 

Cl. (5). — The liquidator cannot order 
that the debtors are jointly and severally 
liable for each other's mortgage but may 
determine the contribution to be made by 


several debtors to meet the debt- Order- 
passed by liquidator under S. 42 must be 
enforced by Civil Courts; no appeal lies 
from the Civil Courts, order under this 
section. 40 A. 89=15 A.L.J. 863. Where 
the award is against a society, the liquidation 
of that society cannot make any difference*, 
so far as the executability of the award 
against the members is concerned. The liqui- 
dator is the only person competent to collect 
the assets of the society from its members 
and distribute them rateably among the- 
creditors. So he cannot be proceeded 
against in execution of an award against the 
society. I.L.R. (1938) Nag. 604=1938 
Nag. 434. 

Cl. (6).— See 84 I.C. 964=1925 R. 
38. See also 84 I.C. 999=1925 C. 208 
cited under S, 24. S. 42 (6), affords no 
immunity in respect of action taken by a 
Liquidator without jurisdiction. The forum 
for raising the objection is not execut- 
ing Court unless there ar© exceptional cir- 
cumstances patent on the face of the decree* 
or closely allied to it circumstances which 
do not necessitate an enquiry into facts. 
Where in a case there is nothing whatever 
from which it might he assumed that the 
action of the liquidator was without jurisdie- 
diction, the remedy of a person having a 
genuine grievance lies by way of a suit for 
a declaration and not by an objection in 
execution proceedings. 1946 N. L. J. 
28. The liquidator is given the power 
to determine the contribution to be 
made by a member; but he is not given 
power to determine whether a particular 
person is a member or not. And if any one 
disputes his membership, the dispute can be 
decided by a Civil Court. (1931 N. 48, Bel. 
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Buies . 

43 . (1) The Provincial Government may, for the whole or any part of 

the province and for any registered society or class of 
e such societies, make rules to carry out the purposes 

of this Act. 


on.) 144 I.C. 264=34 P.L.R. 717=1933 
L. 442. There is nothing in S. 42 (6) to 
prevent the Court from entertaining the ap- 
plication of one of the debtors of a co- 
-operative society which is in liquidation for 
being declared insolvent. In deciding 
whether such a debtor should or should not 
be adjudicated insolvent the Court is not 
dealing with any matter connected with the 
dissolution of the soeiety nor will the dissolu- 
tion be necessarily interfered with by 
reason of adjudicating such a debtor to be 
an insolvent. 149 I.C. 96 (1)=1934 P. 
290. A Civil Court has no jurisdiction to 
question the legality of the acts of a liqui- 
dator in the matter connected with the dis- 
solution of a registered society. A suit in 
the Civil Court by a person from whom the 
amount of contribution determined by the 
liquidator is realised, on the ground that such 
person is the heir of the members indebted 
to the society, is barred by reason of S. 42 
(6). 151 I.C. 414=11 O.W.N. 1060=1934 

0. 43. The Civil Court has no jurisdiction 

to entertain a suit for a declaration that an 
order of contribution made by a liquidator 
of a Co-operative Society under S. 42 (2) 
(b) is null and void on the ground that the 
Liquidator did not hold a proper enquiry as 
required by the rules, when it is not contend- 
ed that the society in question had not been 
validly dissolved. 47 C. W. N. 384=1944 
Cal. 245=1. L.R. (1943) 2 Cal. 186. 

Where on a registered Co-operative So- 
ciety being dissolved, the liquidator issues 
a warrant of attachment, Civil Courts have 
no jurisdiction to question the same. 94 

1. C. 40=1926 N. 379=24 NL.R. 5. If a 
liquidator’s act or order is shown to be ultra 
vires, that is, outside the powers conferred 
on him by law as a liquidator, the Civil 
Court can then intervene. A liquidator of 
a society has no power to proceed against 
anybody and everybody irrespective of the 
fact that he had even been a member of the 
society and S. 42 (6) cannot he so construed 
as to oust the jurisdiction of the Civil Courts 
in cases where the liquidator passes an order 
against a person who is not a member of the 
society. 130 I.C. 820=1931 N. 48. As to 
jurisdiction of Civil Courts, see also 39 
Bom. L.R. 249=1937 Bom. 231 (Suit to set 
aside arbitrator’s award on ground of fraud 
and undue influence) ; 1937 Rang. 98 (Suit 
questioning validity of a transfer of property 
by liquidator) : 1940 Rang. 157 (Suit to set 
aside award of arbitrator giveu contrary to 
law of limitation; see also 1937 Rang. 363). 
As to difference between bar of Civil Courts 
jurisdiction in respect of acts of Registrar, 


arbitrator and liquidator in Burma, see 
1937 Rang. 373. 

Rules — Applicability. — There is no pro- 
cedure for setting aside an ex parte 
decree in the rules. If the Sub-De- 
puty Registrar thinks it necessary to give an 
opportunity to the president or other mem- 
bers of the society to show that the decree 
was in any respect obviously erroneous on 
the face of it, he can do so. 1932 M.W. 
N. 18. The Act and the rules made there- 
under are intended to provide a speedy re- 
medy for the settlement of disputes and it is 
for that purpose that such cases have been 
removed from the jurisdiction of the ordi- 
nary Civil Courts. The enforcement of a 
mortgage under the Act is not subject to 
but is independent of O. 34 of the C.P. 
Code. The fact that the procedure of O. 

34 was not adopted or that the mortgagor 
was not allowed a period of she months in 
accordance with O. 34 does not invalidate 
the decision of the Registrar which is in 
effect tnd substance a final decree for the 
sale of the mortgaged property. 142 I.C. 487 
=1933 1ST. 211. 

Jurisdiction op Civil Court. — By 
S. 42 (6), Oo-cperative Societies Act, the 
liquidator is entitled to determine the contri- 
bution to be made by the members and past 
members of the Society. But if a party de- 
nies that ho is a member, he is entitled to 
have that question determined by the Court 
and the Court has jurisdiction to try the suit. 
1937 Cal. 643. 

Sec. 43.— Where the defendant dies before 
institution of x«roceedings relating to an award 
under Co-operative Societies Act, the award 
passed against him is a nullity and cannot 
be executed. 59 P.LJR* 139=1937 L. 63. An 
award granted under Co-operative Societies 
Act is to be executed in the same manner as 
a decree of Civil Court. 39 P.L.R. 139=. 
1937 L. 63. On a reference made to the 
Registrar for an award under the Co-opera- 
tive Societies Act, the Registrar acts as a 
Court and he has jurisdiction to decide whe- 
ther a dispute before him is time barred or 
not. Once he has decided that rightly or 
wrongly, it cannot be said that he acted with- 
out jurisdiction. 181 I.O. 512=1939 Pat. 
500. But see 1940 Rang. 157. Where an 
award made under the Co-operative Societies 
Act is alleged to have been made without 
jurisdiction and not according to the terms 
of the Act, it is open to the person aggriev- 
ed to bring a suit to that effect but such ob- 
jections cannot be taken in the execution pro- 
ceedings started in pursuance of the award, 
the objector’s remedy being an appeal to the 
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Registrar. 180 1.0. 242=1939 Lai. 40. See 
also 1940 Sind 147. 

Cu (1). — -Under R. 13 (7) of the Rides 
framed by the Government of Assam under 
S. 43 of the Act, an order of a Registrar 
■ or of the Chief Commissioner in appeal is, 
as between the parties to the dispute, not 
liable to be called into question in any Civil 
Court or Revenue Court and iB frngl- This 
presupposes however that the order in ques- 
tion is in accordance with the Act and the 
rules. Where, therefore, the plaintiff calls 
into question the reference to the Registrar 
■and alleges that there was no compliance by 
'him with the procedure in the rules and pleads 
that the rules themselves are ultra vires in so 
far as they oust the jurisdiction of the Civil 
‘Court, tiie Civil Court has jurisdiction to en- 
tertain his suit. 41 C.W.N. 670. 

Rules — Madras Rules — R. 14 — Powers 
'©f Registrar — Quaere. — If the Registrar 
of Co-operative Societies acting under R. 
14 is competent to pass a mortgage decree 
and not merely a money decree, i.e., a mort- 
gage decree which can straight away be en- 
forced apart from the procedure contained in 

0. 34, R. 14, O.P. Code. 1933 M.W.N. 

1938=38 L.W. 880. Madras Rules, R. 14 
(5) — Collector deputing tahsildar to enforce 
decision — Tahsildar — If proper “Court” for 
execution — limitation Act, Art, 182. 70 

M.L.JT. 31. See also 38 Bom.L.R. 927= 
1936 Bom. 396; 40 Bom.L.R. 889. Statu- 
tory Rules under R. 14 (5). (h) — Award un- 
der Act — Application to Civil Court to en- 
force — limitation. 71 M.L.J. 769. See 
also I.L.R. (1940) 2 Cal. 460. 

Bengal Rules. — The limits within which 
the rule-making powers of the Local Gov- 
ernment could be exercised are contained in 
sub-S. (1) of S. 43. Sub-S. (2) simply sets 
'Out by way of illustration certain matters, on 
which rules are considered desirable* It does 
not in any way limit the powers givefi by sub- 
*S. (1) and the terms mentioned therein do 
'not exhaust the list of matters on which rules 
might be framed by the Local Government. 
Accordingly R. 28 (3) of the Buies framed 
by the Local Government which relates to 
distribution of profits in case of societies with 
limited liability and which is framed to car- 
ry out the purpose in S. 33 is not ultra vires, 
although there 3s no specific item mentioned 
in S. 43 (2) relating to distribution of prp- 
*fits in case of Societies with limited liability. 

1. LlJK-. (1938) 2 Cal 144=42 CW.N. 461 
=1938 Cal. 394. See also 193$ Cal. 327. 
Where the plaintiff sues a Co-operative So- 
ciety for recovery of a certain sum alleged 
to be due to him as dividend on certain pre- 
ference shares held by him, on a declaration 
that the constitution of the Board of manage- 
ment was illegal, that it had no authority to 
-call an extraordinary general meeting of the 
•shareholders, and that the resolution passed 
at the meeting thus convened refusing divid- 
end was illegal and ultra vires, the matter is 


not one which is withdrawn from the Courts 
by R. 22 of the Rules framed by the Local 
Government under S. 43 of the Act, and a 
suit is maintainable in a Civil Court. I.L. 
R* (1938) 2 Cal. 144=42 C.W.N. 461=1938 
Cal. 394, The different clauses of sub-S. 
(2) of S. 43 are only illustrative and do not 
restrict the general rule-making power to im- 
plement the avowed objects of the Act con- 
ferred by sub-S. (1). Sub-Rr. (2), (5) 
and (6) of R. 22 framed by the Local Gov- 
ernment under tbe powers conferred by S. 43 
of the Act are not ultra vires . I. L. R. 
(1938) 2 Cal. 103=42 C.W.N. 391=1938 
,CaL 327. An award relating to a mortgage 
in favour of a Co-operative Society mad© by 
the Registrar under the Rules made by the 
Local Government under the provisions of S. 
43 ( l ) can in no sense be a mortgage decree. 
The Registrar has no power to decide disput- 
ed claims of priority or to make a decision 
whieh in any way affects the rights of other 
persons interested either in the mortgage se- 
curity or in the equity of redemption. I.L. 
R. (1941) 2 Cal. 551=A.I.R. 1942 CaL 290. 
Rule 22 — Award — Execution — Limitation 
— Starting point. See I.L.R. (1940) 2 Cal. 
460. Where a dispute between the commit- 
tee and a member is referred to arbitration 
under R. 22, Sub-r. (1) of the Rules framed 
by the Government of Bengal, the proceedings 
before the arbitrator are not ab initio void 
for want of jurisdiction merely because a 
non-member is also a party to the suit. 
If the non-member submits to the jurisdiction 
of the arbitrator, he brings himself within 
the scope of R. 22, and under sub-R. (6) of 
that rule the award is not liable to be called 
into question by him in any Civil or Revenue 
Court and would be final. 41 C.W.N. 667=65 
C.L.J. 206. Rule 22 (6) of the Buies framed 
under S. 43 of the Co-operative Societies Act 
is not ultra vires of the Local Government. 
But if the award is without jurisdiction, the 
Civil Court can certainly declare it a nullity. 
Even if the arbitrator is validly appointed, 
the award can still be a nullity if there is 
violation of the rules regulating the arbitra- 
tion in matters of substance* ^ Not only a 
proper appointment of the arbitrator in ac? 
cordance with the rules is essential for creat- 
ing jurisdiction in the arbitrator but the 
fundamental rules attacking restraint to the 
exercise of authority by the arbitrator are 
equally mandatory and a violation of them 
would nullify the award. But the fact that 
the arbitrator has ignored the law of limita- 
tion is not a ground which would entitle the 
Civil Court to interfere* I.L.R. (1940) I 
Cal. 82=188 I.C. 213=1940 Cal. 198. But 
see 1940 Rang. 157; 1937 Rang. 363. Be- 
fore R. 22 (1) of the rules framed under S. 
43 (2) <1) can apply, two conditions must 
co-exist : (1) the dispute must touch the busi- 
ness of the registered Society and (2) the 
dispute must be one between members or past 
members of the Society, or persons cla i m in g 
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through a member or past member inter se 
or tbe dispute must be one between a member 
or past member, or persons so claiming on 
the one band and the committee or any officer 
of (lie Society on the other. Where a. Co-ope- 
rative Society assigns to the plaintiff who is 
a non-member a loan advanced by it to the 
defendant, a suit by the plaintiff for the re- 
cover}*' of the loan from the defendant is not 
excluded from the jurisdiction of the Civil 
Court by the provisions of B. 22 (1), as nei- 
ther of the conditions mentioned above 
are fulfilled. 50 C. W. N. 7. B. 
25 of the Buies framed by the Local 
Government which requires the Co-ope- 
rative Societies to inform the Begistrar ap- 
pointed under the Co-operative Societies Act 
whenever a loan exceeding Bs. 1,000 is grant 
ed, is a sort of departmental rule the breach 
of which would be a matter between the par- 
ticular Co-operative Society and the Begistrar 
but would not make the loan given an inva- 
lid one nor a loan not given by a Co-operative 
Soeiety. 49 C.W.N. 377=A.I.B. 1945 Cal. 
350. 

C. P. Bulks. — The Co-operative Societies 
Act nowhere gives any power to the Com- 
missioner or any other Eevenue Officer to 
examine or revise the proceedings of the Be- 
gistrar or other officer of the department. A 
Bpvenne Court has no jurisdiction to question 
and disregard an award given by the Begis- 
trar of Co-operative Societies and the certifi- 
cate issued to the- Bevenue Courts for reco- 
very of the amount under the award, in pur- 
suance of R 33 of the rules framed under 
S. 43 of the Act. 1939 N.L.J. 405. Where 
an award under the rules framed under S. 43 
(1) was in these terms: ‘I therefore in this 
my award order that the J.. Co-operative So- 
ciety consisting of the following members or 
past members all of whom are jointly and 
severally liable, for the debts of the Society, 
pay at once* and proceeded to give a list 
of members, the decree on the face of it is 
only an award against the J. Society alone 
and not against its members. Moreover it 
is not legally possible for a Begistrar to make 
an award against the member personally for 
a debt of the Society. I.L.B. (1938) Nag. 
604=1938 Nag. 434. A “ dispute 7 * within 
the meaning of B. 26 of the Buies arises, 
when a demand made for payment of a debt 
is not immediately complied with and cannot 
be recovered without recourse to law. The 
expression * 4 the business of a Co-operative So- 
ciety* * in B. 26 is not restricted to the deal- 
ings with the members of the Society only 
but it includes business which the Co-opera- 
tive Society is empowered to transact. Where 
a joint Hindu family is in its corporate capa- 
city a member of a Co-operative Society and 
also its treasurer, it cannot exonerate itself 
from the liability arising in its capacity as 
treasurer by discarding its character as mem- 
ber. As member of the Society it is bound 
to fulfil the obligation which it has under- 
taken as treasurer of the Society and in that 


sense a dispute relating thereto can well be- 
treated as a domestic dispute between the 
member on the one side and the Society on 
the other. The Begistrar of the Co-operative- 
Societies has, therefore, jurisdiction to de- 
cide that dispute. I.L.B. (1945) Nag. 677 
=1945 N.L.J. 482. Under B. 33 of the- 
Buies framed under S. 43 of the Deputy Com- 
missioner cannot sell any property specified 
in the award by force of the award, as a Civil 
Court can. All that he can do under that 
rule is that he ean recover 4 4 any sum falling 
due under the award ’ 3 as an arrear of land 
revenue. Accordingly he is not empowered 
to deal with the property covered by the 
award except under the powers conferred on 
him under S. 128 of the C.P. Land Bevenue 
Act. Under this section, if the award does 
not create a charge on the property, he can. 
only sell it if he first attaches it; and on© 
who purchases it before such attachment is- 
protected. I.L.B. (1945) Nag. 651=1945 N. 
L.J. 510=A.I.B. 1945 Nag. 281. A co- 
operative Bank has no power to suspend an 
accountant of the Bank. An accountant has 
no power to give any direction in regard to 
the business of the Bank and he is, thus, not 
an officer within the meaning of S- 2 (d) ; 
lie is merely a servant of the Bank. There is 
no statutory provision in the Act empowering 
the Bank to appoint, suspend or dismiss its- 
servants. Nor has any rule been framed by 
the Provincial Government empowering the 
Bank to do so. I.L.B. (1945) Nag. 457= 
1945 N.L.J. 221=A.I.B. 1945 Nag. 183. 

Peshawar Bulks. — No procedure is pro- 
vided in B. 18 for the conducting of the in- 
quiry either by the Begistrar or by the arbit- 
rator. It would therefore be unsafe to re- 
ly on the appointment of a guardian by a Be- 
gistrar in the summary proceeding and to ex- 
tend it to the execution in a Civil Court, which 
should by its very nature be governed by the 
Civil Procedure Code. As a matter of gene- 
ral policy, therefore, it would be just that 
whenever an executing Court is approached, 
to carry out the order of the Begistrar and 
there are minors in the case, the execution 
Judge should act under O. 32, CJP. Code,, 
and appoint a proper person to protect the 
interests of the minors concerned. Failure of 
the execution judge to do so renders the exe- 
cution proceedings void. A.I.B. 1945 Pesh. 
39. 

Punjab Bulbs. — Civil Court has no juris- 
diction to entertain a suit between a Society 
and its members, etc., by virtue of B. 18- 
framed by the Punjab Government under 
S. 43 (1). 1937 Lah. 263* 

U. P. Bulks. — Jurisdiction has been spe- 
cially given to the Begistrar of Co-operative 
Societies to decide certain matters under R. 
115 of the rules framed by the U. P. Gov- 
ernment under S. 43 (2) (Z) or to refer those- 
matters for decision by an arbitrator. Asm 
this jurisdiction is contrary to the ordinary 
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(2) In particular and without prejudice to the generality of the fore- 
going power, such rules may — 

(®) subject to the provisions of section 5, prescribe the main mum num- 
ber of shares or portion of the capital of a society which may be held by a. 
member : 

(6) prescribe the forms to be used and the conditions to be complied with 
in the m aking of applications for the registration of a society and the procedure 
in the matter of such applications; 

(c) prescribe the matters in respect of which a society may or shall make 
by-laws and for the procedure to be followed in making, altering and abrogat- 
ing by-laws, and the conditions to be satisfied prior to such making, alteration 
or abrogation; 

(d) prescribe the conditions to be complied with by persons applying for 
admission or admitted as members, and provide for the election and admission 
of members, and the payment to be made and the interest to bo acquired before 
the exercise of the right of membership; 

(e) regulate the manner in which funds may be raised by means of 
shares or debentures or otherwise ; 

(/) provide for general meetings of the members and for the procedure 
at such meetings and the powers to be exercised by such meetings; 

(g) provide for the appointment, suspension and removal of the mem- 
bers of the committee and other officers, and for the procedure at meetings of’ 
the committee, and for the powers to be exercised and the duties to be performed 
by tbe committee and other officers; 

( h ) prescribe the accounts and books to be kept by a society and provide 
for the audit of such accounts and the charges, if any, to be made for such 
audit, and for the periodical publication of a balance-sheet showing the assets- 
and liabilities of a society ; 

(i) prescribe the returns to be submitted by a society to the Registrar 
and provide for the persons by whom and the form in which such returns shall 
be submitted; 

(i) provide for the persons by whom and the form in which copies of 
entries in books of societies may be certified ; 

(h) provide for the formation and maintenance of a Register of mem- 
bers and, where the liability of the members is limited by shares, of a register- 
of shares; 

(?) provide that any dispute touching the business of a society between 
members or past members of the society or persons claiming through a member- 


jurisdiction of Civil Courts, it must be con- 
strued strictly. The passing of a personal 
decree against an alleged representative of a 
past deceased member (who denies that be is 
such a representative) is clearly outside tbe 
sub-section or tbe rule. Botb tbe rule and 
sub-section give jurisdiction to tbe Registrar 
or tbe arbitrator merely to decide matters 
concerning lie estate of a deceased member. 
The passing of a personal decree cannot come 
under this jurisdiction. As such a Civil 
Court can set aside such a decree. 1940 
A.L.J. 58=1940 All. 482. All that R. 137 
(1) lays down is that the Collector can adopt 
the same methods foT the realisation of the 
money as be can adopt for the recovery of an 
arrear of revenue. It does not invest a debt 
due to Co-operative Society with the cha- 
racter of land revenue due to the Crown. It 
merely provides a summary procedure for the 
realisation of the money and does not confer 
C.C.M. — 236 


a substantive right of priority over other 
debts. I.L.R. (1940) All. 181=1940 A.L. 
J. 45=1940 All. 188. 

Sec. 43 (2) (l) . — The words “touching 
the business of a society” in S. 43 (2) (Z) 
are not confined to disputes in connection, 
with the internal management of the affairs 
of a society or dispute in regard to principles 
which would regulate the conduct of the- 
business thereof. 28 C.W.N. 131=1924 
C. 467. See also 47 A. 374=23 A&J. 129- 
=1925 A. 356; 14 P. 292 (Dispute between 
member and society in respect of loan by 
society) . The words ‘ ‘ concerning the busi- 
ness of a Society” occurring in S. 43 (2), 
Cl. (Z) and in R. 22 (1) framed l>y the- 
Local Government, cannot be limited to- 
disputes concerning the internal manage- 
ment of the Soeiety. The principal busi- 
ness of a Society being to fi nance its mem- 
bers, a dispute concerning the financial obli-* 
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gations of its members to the Society would 
be a dispute concerning the business of the 
Society. The use of the word ‘‘committee” 
in S. 43 (2), Cl. (1) and R. 22 (1) is suffi- 
cient to indicate a dispute with the Society 
itself and enable proceedings to be initiated 
and carried on before the authority refer- 
red to therein in the name of the Society. 
I.L.R. (1938) 2 Cal. 103=42 C.W.N. 391 
=1938 Cal. 327. There would be a dispute 
so long as a claim is asserted by one party 
and denied by the other, be the claim a false 
or a true one. I.Ir.E. (1938) 2 Cal. 103= 
42 C.W.N. 391=1938 Cal. 327. A claim 
by one co-operative society against another 
for a sum of money as being due is enough 
to constitute a dispute within the meaning 
of B. 14. 1932 M. W. N. 18. E. 14 

<4) only requires that the parties should 
be heard only when they are present, and it 
is impossible for the Registrar to hear a 
party who is absent. {Ibid.) A dispute 
between a member who happens to be an 
officer of a co-operative society and the so- 
ciety in regard to sums of money entrusted 
to the former for purchase of certain arti- 
cles is within S. 43 (2) (i) of the Act. 44 
UX i.J. 382=72 I.C. 838=1923 M. 481. 
Where a Co-operative Society has consider- 
ed its treasurer to be responsible fox embez- 
zlement of money deposited with it by a 
person and the treasurer has contended that 
he was not concerned with the alleged embez- 
zlement there is clearly a dispute between the 
treasurer and the society regarding question 
of embezzlement of money and hence the dis- 
pute can be referred to arbitration. 42 P.L. 
R. 273=1939 Lah. 301. It is only members 
and persons claiming through members 
againBt whom the Registrar can pronounce a 
decision, which can be executed as a Civil 
Court decree. The society must enforce in 
the regular course any claim which it may 
have against outsiders. The decision of the 
registrar, so far as it affects a stranger is a 
nullity as being made without jurisdiction. 
148 I.C. 730=15 P.Xi.T. 111=1934 P. 145. 
Sub-r. (1) of R. 22 does not confine the 
■dispute to such as may be referable to mem- 
bership only. A dispute between the society 
and the members in their capacity as bro- 
kers can be the subject of reference. 36 
C.W.N. 121=55 C.L.J. 89. R. 22 (b) is 
not meant to take away the jurisdiction of 
an executing Court to enquire into the com- 
petency of the award on the ground of 
jurisdiction. 36 C.W.N. 121. A dispute 
between a member who happens to be an 
officer of a co-operative society on the one 
hand and the committee or an officer thereof 
on the other falls within the words of the 
section. 36 C.W.N. 121. An award given 
by the Inspector of Co-operative Societies 
appointed as arbitrator by the Registrar of 
■Co-operative Societies under R. 22 of the 
Bengal Government Rules is not an award 
of an arbitrator in the ordinary sense and it 


need not be filed in Court before it can be 
enforced. 60 G. 906=37 C.W.N. 649=: 
1933 C. 695. See also 60 CXr.J. 572: 36 C.W 
N. 121; I.L.R. (1941) 2 Cal. 551. In order 
that an award based on an arbitration under 
the Act may be binding the Society must 
prove that he was a member of the Society at 
the time when the reference to arbitration was 
made. Although ordinarily a Co-operative 
Society lends money only to its members, a 
Court cannot hold merely on the basis of an 
alleged loan taken by a person that he must 
have been a member on the date on which he 
took the loan, when the affairs of the Society 
do not appear to have been carried on in re- 
gular manner and it is found by the Court 
that the register produed by the Society is a 
fabricated on e . 42 P.L.R 112=1940 Lah. 193. 
Where a dispute between the committee and a 
member is referred to arbitration under R. 
22, sub-R. (1) of the Rules framed by the 
Government of Bengal under S. 43 of the 
Act, the proeedings before the arbitrator are 
not ab initio void for want of jurisdiction 
merely because a non-member is also a party 
to the dispute. If the non-member submits to 
the jurisdiction of the arbitrator, he brings 
himself within the scope of R. 22, and un- 
der sub-r. (6) of that rule the award is not 
liable to be called into question by him in 
any Civil or Revenue Court and would be 
in all respects, final and conclusive. 41 C. 
W.N. 667=65 C.L.J. 206. See also 39 C. 
W.N. 1301. An award under the Act 
which is not appealed against within on© 
month, becomes final, and cannot interfered 
with by the executing Court, even though 
the award may be anomalous and erroneous, 
164 I.C. 802=40 C.W.N. 89; 1935 C. 418. 
When an Inspector was appointed arbitrator 
to decide a dispute between two socie- 
ties and after he gave his award one of the 
societies sued to declare the reference and 
award invalid. Held, that the suit was main- 
tainable in the Civil Court. Quaere, whether 
R. 22 (6) framed by the Bengal Government 
under S. 43 was ultra vires. 60 C. 1207= 
37 C.W.N. 843. Where it is sought to en- 
tertain or continue proceedings against the 
legal representatives of a deceased debtor, the 
arbitrators are competent to decide who are 
the legal representatives. If a wrong con- 
clusion is arrived at with regard to a parti- 
cular person that person has got a remedy 
under the Act of filing an appeal to the regis- 
trar. The Civil Court has no jurisdiction to 
interfere. 28 Bom.L.R. 598=1926 B. 352. 
The execution of an award settling the dis- 
pute between the Society and its member was 
held by the executing Court as time barred 
and the Society again referred the same dis- 
pute to arbitration and obtained an award. 
Held, that the dispute between the Society 
and its member was determined by the first 
award and the subsequent dispute referred 
by the Society to arbitration was one which 
under the rules made under S. 43 could only 
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<or past member or between a member or past member or persons so claiming 
mid the committee or any officer shall be referred to the Registrar for decision 
or, if he so directs, to arbitration, and prescribe the mode of appointing an 
arbitrator or arbitrators and the procedure to be followed in proceedings before 
the Registrar or such arbitrator or arbitrators, and the enforcement of the deci- 
sions of the Registrar or the awards of arbitrators; 

(m) provide for the withdrawal and expulsion of members and for the 
payments, in any, to be made to members who withdraw or are expelled and 
for the liabilities of past members ; 


be decided by the executing Court for it re- 
lated wholly to the discharge of the award. 
■The. proceedings of the executing Conrt were 
subject to the ordinary laws and if the so- 
ciety neglected to execute the award within 
time, its right, to have the ward enforced, 
was lost, and that was an end of the dispute 
which left nothing to be referred to arbitra- 
tion. Hence the second award was one which 
could not be passed within the scope of the 
Act and the rules made under it and a suit 
could lie to have it declared void. 38 P.Ij.B. 
113=1936 Tj . 901. A dispute between A, B 
and C who were all members of Society rela- 
ted to a transaction which took place between 
A and the Society. The books of the Society 
showed that certain money had been borrow- 
ed by A from the Society, but in reality it 
had been misappropriated by B and C, the 
Secretary. Held, that the dispute was con- 
cerning the business of the Society between 
three of its members and revision could lie 
from an order of the executing Court refus- 
ing to execute an award on the dispute as it 
failed to exercise jurisdiction vested in it by 
law. 165 I.O. 511=1936 L. 786. See also 
1935 L. 947 ; 1935 L. 631. Civil Court has 
no jurisdiction to entertain a suit between a 
Society and its members, etc., by virtue of 

R. 18 framed by the Punjab Government 
■under S. 43 (1). 1937 L. 268. After the 
death of a Secretary of a Co-operative So- 
ciety the Union accepted liability for the 
members } deposits which had been embezzled. 

by the late Secretary. The dispute between 
the Union and the heirs of the deceased was 
referred to arbitration but the heirs refused 
to join in the reference. Held, that the 
submission and the award were not within 
the scope of the rules under the Act and the 
-award could not be enforced against the 
heirs of the deceased. 133 I.O. 883=32 
P.L.R. 780. Rr. 31 and 34 framed under 

S. 43, provide that awards shall be enforce- 
able as decrees of a Court having local juris- 
diction if application is made to it to enforce 
it. 47 B. 92=65 I.O. 212; 97 1.0. 288 (2) 
=1926 L. 547. Where the rules provide 
for reference of disputes to Registrar, Civil 
■Courts have no jurisdiction. 23 A.D.J. 
129=47 A. 374=1925 A. 356; 71 I.O. 722 
t=1924 L. 418. But see also 6 P.L.T. 452 
=88 I.O. 671=1925 P. 575; 59 I.C. 1165= 
36 G.W.N. 414=1932 C. 317; 60 O.L.J. 
■572; 42 C.W.N. 391=1938 Cal. 857. The 
ground that a minor was not properly re- 


presented before the arbitrator, is not 
sufficient to give jurisdiction to the Civil 
Court to entertain the suit for a declaration 
that the award was not binding on the minor. 
146 I.O. 565=1933 L. 376. The question 
whether certain persons are the legal repre- 
sentatives of a deceased member entitled to 
have shares in the bank and to be registered 
as shareholders in the bank in the place of 
tlie deceased is a question which does not 
relate to the “business” or the management 
of the society and the decision of the Regis- 
trar on such a question being referred to 
him is not final but is subject to a right of 
suit in the Civil Court- (36 G.W.N. 414, 
Poll.) 151 1.0. 165=38 G.W.N. 459=1934 
C. 537. A Court having power to execute 
an award can transfer it for execution. 24 
Bom.L.R. 909=47 B. 92. An award was 
made at Poona under rules framed under 
S. 43 and the Judge of the Small Cause 
Court, Poona, was requested to transfer the 
decree under S. 39, C. P. Code, but he re- 
fused. Held, that he was empowered to 
transfer the decree and he could refuse to 
retTansfer it- 46 B. 128=23 Bom.liJB&. 
909. An ex parte decree was passed, in a 
suit in a Civil Court instituted by a Co- 
operative Society, for money lent on a bond 
executed by a member of the society- Sub- 
sequently there was an agreement, recorded 
in Court, under which the member agreed to 
pay the decretal amount in instalments of 
Rs. 10 per month. Default having been 
committed, execution proceedings were start- 
ed, and the objection was raised that the de- 
cree was void and without jurisdiction, re- 
gard being had to S. 43 of the Act and R. 
22 framed thereunder by the Bengal Govern- 
ment- Held, that the agreement was valid 
and could be enforced in execution and that 
it was not open to the defendant to go back 
on the same or to contend that the decree 
was void and unenforceable. 61 C.Ii.J. 24 
=39 C.W.N. 363. 

Sec. 43 (2) (1) and (s) . — An award made 
by a person incompetent to be arbitrator is 
null and void and the Civil Court has jvdis- 
dietion to declare it void. But where it 
is made by a person validly appointed as ar- 
bitrator, it is not a nullity although the pro- 
cedure adopted by the arbitrator is materi- 
ally irregular and he is guilty of misconduct* 
Such an award has to be set aside only by 
proceedings provided for by the rules under 
S. 43 and the jurisdiction of the Civil Court 
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(n) provide for the mode in which the value of a deceased member’s 
interest shall be ascertained, and for the nomination of a person to whom sucb 
interest may be paid or transferred; 

(o) prescribe the payments to be made and the conditions to be complied 
with by members applying for loans, the period for which loans may be made;,, 
and the amount which may be lent, to an individual member; 

(p) provide for the formation and maintenance of reserve funds, and 
the objects to which such funds may be applied, and for the investment of any 
funds under the control of the society ; 

(q) prescribe the extent to which a society may limit the number of its 
members; 

(r) prescribe the conditions under which profits may be distributed to 
the members of a society with unlimited liability and the m aximum rate of 
dividend which may be paid by societies; 

($) subject to the provisions of section 39, determine in what cases an 
appeal shall lie from the orders of the Registrar, and prescribe the procedure 
to be followed in presenting and disposing of such appeals; and 

(#) prescribe the procedure to be followed by a liquidator appointed 
under section 42, and the cases in which an appeal shall lie from the order of 
such liquidator. 

(3) The Provincial Government may delegate, subject to such conditions,, 
if any , as it thvnfo* fit, all or any of its powers to make rules under this section 
to any authority specified in the order of delegation. 

(4) The power to make rules conferred by this section is subject to the 
condition of the rules being made after previous publication. 

(5) All rules made under this section shall be published in the Official 
Gazette, and on such publication shall have effect as if enacted in this Act. 

Miscellaneous. 

44. (1) All sums due from a registered society or from an officer or 

member or past member of a registered society as- 
Recovery of sums due to mQ ^ to Government, including any costs awarded 
overnmcnt. to the Government under section 37, may be recovered 

in the same manner as arrears of land-revenue. 

(2) Sums due from a registered society to Government and recoverable- 
under sub-section (1) may be recovered, firstly, from the property of the socie- 
ty; secondly, in the case of a society of which the liability of the members is- 
limited, from the members subject to the limit of their liability; and, thirdly, 
in the case of other societies, from the members. 


is barred. (37 C.W.N. 843, Expl.) I.L. 
R. (1938) 2 Cal. 103=42 C.W.N. 391= 
1938 Cal. 857. 

Sec. 43 (5) . — Bye-law framed by a So- 
ciety undeT S. 8 (3), and rule enacted by the 
Local Government under S. 43 (5)— -Con- 
flict between the two as to the persons to 
whom the Registrar should make a reference 
— Registrar following the rule procedure pro- 
per. 171 I.C. 395, cited under S. 8, supra . 

Secs. 43 and 44. — The Registrar of Co-ope- 
rative Societies has the power under the rules 
and regulations made under the Co-operative 
Societies Act to pass an award not only 
against a society but also against its mem- 
bers individually. A consolidated award both 
against the society and its members mention- 
ing all the members, though it may be irre- 
gular in form, is not invalid. Its validity 


could he questioned by a judgment-debtor 
and when not objected to by him, it cannot 
be raised after a sale in execution . I.LJEL 
(1942) Nag. 685=1942 N.L.J. 462=A.I.B. 
1943 Nag. 7. 

Sec. 44. — Where a decree is passed 
against a co-operative society as a corporate 
body the decree-holder cannot pursue his 
remedy in execution against the shareholders 
or members of the society in their individual 
capacity. 39 L.W. 143=1934 M. 181 (2)= 
66 M.L.J. 475. Reading S. 44 of the Act 
with S. 128 of the C.P. Land Revenue Act 
it could not be said that an agriculturist’s 
house as such should be exempt from attach- 
ment. In such a case the provisions of 
S. 60, C.P. Code, could not be invoked. 23 l 
N.L.R. 66=103 I.C. 131=1927 N. 217. 
As to the extent of the availability of the 
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45. Notwithstanding anything contained in this Act, the Provincial Govern- 
Power to exempt socie- men t may, by special order in each case and subject 

registration conditions as to to such condition, if any, as it may impose, exempt 
18 1 any society, from any of the requirements of this Act 

as to registration. 

46. The Provincial Government may, by general or special order, exempt 

' Power to exempt regis- 5“? r r . egistered so ci . et y any of the provisions of 
tered societies from provi- ttus Act or may direct that such provisions shall ap- 
sions of the Act. ply to such society with such modifications as may 

be specified in the order. 

47. (1) No person other than a registered society shall trade or carry on 

Prohibition Of the use of ^ inesa ™ de , r , W title of which the word 

the word “co-operative.” co-operative is part without the sanction of the 

Provincial Government : 

Provided that nothing in this section shall apply to the use by any person 
•or his successor in interest of any name or title under which he traded or carried 
•on business at the date on which this Act comes into operation. 

(2) Whoever contravenes the provisions of this section shall be punish- 
able with fine which may extend to fifty rupees, and in the case of a continuing 
■offence with further fine of five rupees for each day on which the offence is 
continued after conviction therefor. 

10 oo dian J . ( ? om P an j eS Act, 48: The provisions of Hie Indian Companies 
, not to apply. Act, 1882 1 shall not apply to registered societies. 

49. Every society now existing which has been registered under the Co- 

0 . .... . operative Credit Societies Act, 1904, shall be deemed 

^Saving of existing some- to be registered under this Act, and its by-laws shall, 

■ ' so far as the same are not inconsistent with the express 
provisions of this Act, continue in force until altered or rescinded. 

50. [Repeal.'] Rep. ly the Second, Repealing and Amending Act, 1914 
{XVII of 1914), S. 3 and Sch. II. 


THE INDIAN OPYBIGHT ACT (HI OF 1914). 


Year. 

| No. 

Short title. 

Amendment. 

*9i4. | 

i hi. 

The Indian Coyright Act, 

Amended, IV of 1924 . 

Repealed in part XII of 1927 . 

i 

1914 . 


CONTENTS. 

Sections . Sections. 

CHAPTER I. CHAPTER II. 

Peeliminaey. Construction and modification of the 

1. Short title and extent. Copryright Act. 

2 . Definitions. 3. Application of Copyright Act to Bri- 

tish India with adaptations. 


LEG. REP. 

l See now Act VII of 1913. 


provisions of the Band Revenue Act for 
-recovery of sum due by a member of Co- 
operative Society, see 1340 Rang,L.R. 230. 
Attachment and sale of movable property by 
Collector — Objection by claimant — Dismissal 
of objection — Remedy is by way of appeal 
to the Commissioner and not by way of suit 
jba Civil Court. 49 A # 701=25 A.L.J. 521 


=1927 A. 532. Sale proceeds of execution 
in the hands of the Collector are not liable 
to attachment at the instance of other credi- 
tors; nor can ■ they • claim rateable distribu- 
tion of such assets. I.L.R. (1939) Ear. 
104=1938 Sind 157. Bee also 1940 All. 
188. 

Sec. 49. — By-laws — Liability of son for 
debts due by father to Bank of which he was 
a member^-Oonstruction of bye-law. 31 
I.O. 724=18 O.O. 157. 
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Sections. 

4. . Modification of copyright as regards 
translation of works first published in Bri- 
tish India. 

5. Musical works made by resident of, 
or first published in, British In d ia. 

6. Importation of copies. 

CHAPTER III. 

Penalties. 

7. Offences in respect of infringing co- 
pies. 

8. Possession of plates for purpose of 
making infringing copies. 

9. Punishment on second conviction. 

10 . Power of Court to dispose of infring- 
ing copies or plates for purpose of making 
infringing copies. 


Sections. 

11. Cognizone of offenes. 

12. Saving in case of infringement by- 
construction of building. 

CHAPTER IV 
Miscellaneous* 

13. Courts having civil jurisdiction re* 
garding infringement of copyright. 

14. Effect of non-registration under Act 
XX of 1847. 

15. Repeals. 

THE FIRST SCHEDULE. 

Portions or the Copyright Act Applicable; 
to British India. 

THE SECOND SCHEDULE. 

Repeal op Enactments. 


[24 th February, 1914* 

An Act to modify and add to the provisions of the Copyright Act, 1911. 
Whereas it is expedient to modify and add to the provisions of the 
Copyright Act, 1911, in its application to British India; It is hereby enacted 
as follows : — 


CHAPTER I. 

Preliminary". 

1. (1) This Act may be called The Indian: 
Copyright Act, 1914. 

(2) It extends to the whole of British India including British Baluchis* 
tan, the District of Angul and the Sonthal Parganas. 


Short title and extent. 


Sec. 1. — Distinction between c copyright ’ 
and ‘patent*, 1938 A.L.J. 390. In a case 
relating to infringement of copyright, it is 
not only proper but essential that the case 
should be tried with the help of experts who 
might be appointed commissioners to investi- 
gate and report similarities. ( Ibid .) The 
compiler of a work in which absolute origi- 
nality is by the very nature of the work ex- 
cluded is entitled, without exposing himself 
to a charge of piracy, to make use of prece- 
ding works upon the subject, where he bes- 
tows such mental labour upon what he has 
taken, and subjects it to such revision and 
correction as to produce an original result. 
But no one is entitled to convey the same in- 
formation, merely with some additions . 
(Ibid.) 

Assignment op copyright. — Where direct 
words are not used to convey a right and the 
matter is one of inference by implication 
from the phrases used, the evidence of the 
parties, if they are not interested one way or 
the other in the matter, is the surest of all 
guides as to the meaning of the phrases 
used. A.I.R. 1989 Lah. 43S. 

Assignment — Future work. — There can- 
not possibly be a transfer of copyright or 
assignment of copyright in a non-existing 
work. Where there is no proof that the 
work was substantially completed at the time 
when document transferring copyright was 
drawn up and on the face of it the docu- 


ment refers to a future work, copy right can- 
not be transferred by it. 41 P.L.R. 879= 
A.I.R. 1939 Lah. 433. Assignment— 
Registration not necessary. I.L.R. (1939) 
A. 275=A.I.R. 1939 All. 305=1939 A.L. 
J. 71. 


infringement — Burden op Proop. — In an 
action for infringement of a copyright, it 
is not for the defendant to prove that there- 
has been no infringement. It is, for the 
plaintiff, on -whom the onus lies, to prove- 
that in fact there has been an infringement. 

( 1939 ) ®om. 295=41 Bom.L.B. 
o30— A.I.R. 1939 Bom. 347. Author ag- 
reemg to grant to publishers sole and delu- 
sive licence to print, publish and sell his; 
work— -Agreement is merely a publishing ar- 
rangement and does not amount to an assign- 
ment of copyright. See I.L.B. (1938) Lah. 
84=40 P.L.B. 622=A.I.B. 1938 Lah. 173. 
wTiere a person produces and publishes a pic- 
ture of an idol with several variations and 1 
points of difference and embellishments which 
are the result of his own imagination, he ac- 
quires a copyright in the reproduction, as it 
is an original work containing skill and artis- 
tic merit. If another person brings out as 
picture of the same idol with the same vari- 
ations and points of difference and embellish- 
ments, h e infringes the copyright of the for- 
mer in the picture. The test and the best? 
way of detecting the piracy in an alleged in- 
fringing work is to make a careful examina- 
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Defini tions 2. In this Act, unless there is anything repug- 

nant in the subject or context — 

(1) “the Copyright Act” means the Act of Parliament entitled the Copy- 
right Act, 1911; and 

(2) words and expressions defined in the Copyright Act have the same 
meanings as in that Act. 


CHAPTER II. 

Construction and Modepioation of the Copyright Act. 

3. In the application to British India of the Copyright Act (a copy of 
Application of copyright wMeh Act, except such . of ! the provisions thereof as 
Act to Brit ish India irith are ex P r essly restricted to the United Kmydom, is set 
adaptations. out in the First Schedule) , the following modifications 

shall be made, namely: — 

(1) the powers of the Board of Trade under section 3 shall, in the case 
of works first published in British India, be exercised by the Governor-General 
in Council; 

(2) the powers of the Board of Trade under section 19 shall, as regards 
records, perforated rolls and other contrivances, the original plate of which was 
made in British India, be exercised by the Central Government; and the con- 
firmation of Parliament shall not be necessary to the exercise of any of these 
powers; 


(3) the references in section 19, sub-section (4) and in section 24, sub- 
section (1), to arbitration shall be read as references to arbitration in accor- 
dance with the law for the time being in force in that part of British India in 
which the dispute occurs ; 


(4) as regards works the authors whereof were at the time of the making 
of the works resident in British India, and as regards works first published in 
British India, the reference in section 22 to the Patents and Designs Act, 1907, 
shall be construed as a reference to the Indian Patents and Designs Act, 1911, 
and the reference in the said section to section 86 of the Patents and Designs 
Act, 1907, shall be construed as a reference to section 77 of the Indian Patents 
and Designs Act, 1911; 


(5) as regards works first published in British India, the reference in 
section 24, sub-section (1), proviso («), to the London Gazette and two London 
newspapers shall be construed as a rerference to the Gazette of India and two 
newspapers published in British India; and the reference in proviso (b) of the 
same sub-section of the same section to the 26th day of July, 1910, shall, as 
regards works the authors whereof were at the time of making of the words 
resident in British India, and as regards works first published in British India, 
be construed as a reference to the 30th day of October, 1912. 


4 . (1) In the case of works first published in British India, copyright 

Modification of copyright be subject to this limitation that the sole right to 
as regards translation of produce, reproduce, perform or publish a translation 
works first published in 0 f the work shall subsist only for a period of ten 
British India. years from the date of the first publication of the work : 


tion of it to see whether any of the devia- 
tions and mistakes which artistic licence per- 
mits in the original have been reproduced in 
the alleged infringing copy. 46 Bom. L JR. 
679. 

Sac. 6 . — There cannot he an infringement 
of performing right in a muoical compo- 
sition Xassiming it to exist) unless there has 
been a public performance of the mu si cal 
composition by the defendant. A musical 


composition is performed by audible repro- 
duction, by the voice or by musical instru- 
ments or by mechanical methods of repro- 
duction. Where not a word of a song is re- 
peated in any form in a talkie film except 
that the title of the song is thrown on the 
film at the outset this does not constitute in- 
fringement of performing right in musical 
composition. 187 I.C. 449=21 P.Xt.T. 355 
=A.I.B. 1940 P.C. 55 (P.CJ.). 


1 888 


The Civil Court Manual (Imperial Acts). [S. 5 


Provided that if within the said period the author, or any person to whom 
he has granted permission so to do, publishes a translation of any such work in 
any language, copyright in such work as regards the sole right to produce, re- 
produce, perform or publish a translation in that lanuage shall not be subject 
to the limitation prescribed in this sub-section. 


(2) For the purposes of sub-section (1) the expression “author” includes 
the legal representative of a deceased author. 

5. In the application of the Copyright Act musical works the authors 

,, . , , , . whereof were at the time of the making of the works 

rjuKVE flrsTpubliah- resident in British India, or to musical works first 
ed iu British India. published m British India, the term “musical work” 

shall, save as otherwise expressly provided by the 
Copyright Act, mean ‘any combination of melody and harmony, or either of 
them, which has been reduced to writing.” 

6. (1) Copies made out of British India of any work in which copyright 

, subsists, which if made in British India would 

1 p ' infringe copyright, and as to which the owner of the 

copyright gives notice in writing by himself or his agent to the Chief Customs 
officer, as defined in the Sea Customs Act, 1878, that he is desirous that such 
copies should not be imported into British India, shall not be so imported, and 
shall, subject to the provisions of this section, be deemed to be prohibited, 
imports within the meaning of section 18 of the Sea Customs Act, 1878. 


(2) Before detaining any such copies, or taking any further proceedings 
with a view to the confiscation thereof, such Chief Customs officer, or any other 
officer appointed by 1 [the Chief Customs authority] in this behalf, may require 
the regulations under this section, whether as to information, security, condi- 
tions or other matters, to be complied with, and may satisfy himself, in accor- 
dance with these regulations, that the copies are such as are prohibited by this 
section to be imported. 

(3) The Central Government may, by notification in the Official Gazette 
make regulatons, either general or special, respecting the detention and confis- 
cation of copies the importation of which is prohibited by this section, and the 
conditions, if any, to be fulfilled before such detention and confiscation; and 
may, by such regulations, determine the information, notices and security to be 
given, and the evidnce requisite for any of the purposes of this section, and the 
mode of verification of such evidence. 


(4) Such regulations may apply to copies of all works the importation 
of copies of which is prohibited by this section, or different regulations may be 
made respecting different classes of such works. 

(5) The regulations may provide for the informant reimbursing the 
2 (Central Government] all expenses and damages incurred in respect of any 
detention made on his infomation, and of any proceedings consequent on such 
detention, and may provide that notices given under the Copyright Act to the 
Commissioners of Customs and Excise of the United Kingdom, 'and communi- 
cated by that authority to any authority in British India, shall be deemed to 
have been given by the owner to the said Chief Customs officer. 

(6) This section shall have effect as the necessary modification of section 
14 of the Copyright Act. 


< a v in x a kEG.BEF. 2 Substituted for “Secretary of State for 

l Substituted for the words “the Local India in Council” by A.O.. 1037 
• Government” by Act IT of 1934, Sch. 
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CHAPTEB III. 

Penalties. 

7. If any person knowingly- 


Offences in. respect of 
infringing copies. 

(а) makes for sale or lure any infringing copy of a work in which copy- 
right subsists; or 

(б) sells or lets for hire, or by way of trade exposes or offers for sale 
or hire, any infringing copy of any such work ; or 

( 0 ) distributes infringing copies of any such work, either for the pur- 
poses of trade or to such an extent as to affect prejudicially the owner of the 
copyright; or 

(d) by way of trade exhibits in public any infringing copy of any such 
work; or 

(e) imports for sale or hire into British India any infringing copy of 
•any such work; 

he shall be punishable with fine which may extend to twenty rupees for 
•every copy dealt with in contravention of this section, but not exceeding five 
hundred rupees in respect of the same transaction. 

* 8. If any person knowingly makes, or has in his possession, any plate for 

the purpose of making infringing copies of any work 
Possession of plates for j n eopyright subsists, or knowingly and for His 

ing P copies rmg ‘ private profit causes any such work to be performed 

g p in public without the consent of the owner of the 

copyright, he s hall be punishable with fine which may extend to five hundred 
rupees. 

9. If any person, after having been previously convicted of an offence 
punishable under section 7 or section 8, is subse- 
Punishment on second q lien tly convicted of an offence punishable under 
.conviction. either of these sections* he sfiall be punishable with 


Seo. 7. — The mere failure of an author to 
make the payment prescribed by sec. 5 of 
Act XX of 184:7 does not deprive him of his 
copyright in his boot. On the other hand, 
-the proviso to sec. 14 of the Act definitely 
states the contrary. It is only the right to 
sue under that Act that is prohibited if the 
registration fee has not been paid. 53 M.L. 
J. 529=105 I.C. 669=1927 M. 981. The 
procedure about payment of fees prescribed 
by Act XX of 1847 has no place in the pre- 
sent Act HI of 1914, and therefore a com- 
plaint under sec. 7 of the new Act cannot be 
thrown out on the ground of non-payment of 
fees. (Ibid,) . An acquittal will be set aside 
in revision in a case where the Court below 
has proceeded ou a wrong view of the law, 
and where the matter is- of great importance 
•to tlie complainant in his position as anthor 
of a boot, which, if the Acquittal stands, will 
be pirated by the accused who will secure for 
himself the gains that ought legitimately to 
go to the complainant. (Ibid.) Under the 
old Act ‘ c copyright 3 9 did not include th -2 ex- 
clusive right of translation but the author of 
a book who made a translation of it was 
entitled to a copyright in it as if it were 
an original work. 13 A.L.J. 636=16 Cr . 
L.J. 656=30 I.C. 480; offence where completer. 
28 P.B. 1916 (Cr.). On this section, see 
C, Cm M. 237 


also 51 M, 180. 

Colourable Imitation — Question of Fact. — 
— The question whether iheTo has been an in- 
fringement of copyright depends tn whether 
a colourable imitation has been made. Whe- 
ther a work is a colourable imitation of 
another is a question of fact. Wmilaiity is 
a great point to be considered but mere simi- 
larity is not enough. A conglomeration of 
similarities which cannot be mere coinci- 
dence is evidence of infringement. 126 I.C. 
197=51 C.L.J. 243=34 C.WJff. 540. But 
see also 142 I.C. 815=1933 P.C. 26=64 M. 
li.J. 193 (P.C.). Infringement of copy- 
right of pictures — Offending pictures must 
be copies of substantial portions of copyright 
pictures. 112 I.C. 784=30 Cr.L,.J. 16=33 
C.W. 1ST. 172. As to mfrvngement of right 
in a musical composition , see 52 L.W. ID= 
1940 P.C, 55 (P.C.)* In a criminal procee- 
ding started for infringement of copyright of 
books the order was ct summon the accused 
under sec. 7, Act HI of 1914 ,, . From the 
order it did not appear under which clause 
of sec . 7 the accused was being summoned nor 
was it clear from the order sheet that the ac- 
cused knew under what clause of sec. 7 he 
was going to be tried. Held, that the ac- 
cused had not had a fair trial. 152 I.C. 
248=1934 P. 522. 


I ®9° The Civil Court Manual (Imperial Acts). [S. io 

simple imprisonment which may extend to one month, or with fine which may 
extend to one thousand rupees, or with both. 

10. (1) The Court before which any offence under this Chapter is tried 

may, whether the alleged offender is convicted or not, 
Power of Court to dia* order that all copies of the work or all plates in the 
or^plafes “foT^^rpose 1 *^ P ossession 0± * the alleged offender, which appear to it 
TunViTig infringing copies. *> be infringing copies, or plates for the purpose of 

making infringing copies, be destroyed or delivered 
up to the owner of the copyright, or otherwise dealt with as the Court may 
think fit. 

(2) Any person affected by an order under sub-section (1) may, within 
thirty days of the date of such order, app„eal to the Court to which appeals 
from the Court making the order ordinarily lie; and such appellate Court may 
direct that execution of the order be stayed pending consideration of the 
appeal. 

11. No Court inferior to that of a Presidency 
Magistrate or a Magistrate of the first class shall try 
any offence against this Act. 

12. The provisions of this Chapter shall not. 
apply to any case to which section 9 of the Copyright 
Act, regarding the restrictions on remedies in the 
case of a work of architecture applies. 

CHAPTER IV. 

Miscellaneous. 

IS. Every suit or other civil proceeding regard- 
ing infringement of copyright shall be instituted and 
tried in the High Court or the Court of the District 
Judge. 

14. No suit or other civil proceeding instituted after the 30th of October, 
Effect of non-registration ^ regarding infringement of copyright in any 

under Act XX of 1847. book the author whereof was at the time of making* 

the book resident in British India, or of any book 
first published in British India, shall be dismissed by reason only that the regis- 
tration of such book had not been effected in accordance with the provisions of 
the Indian Copyright Act, 1847. 

15 . The enactments mentioned in the Second Schedule are hereby repealed 

TWai, to the extent specified in the fourth column thereof, 

p [Repealed by Adt XII of 1927.] 

THE FIRST SCHEDULE. 

[Portions of the Copyright Act applicable to British India.] 

( >ee section 3.) 

COPYRIGHT ACT, 1911. 

[1 & 2 Geo. Y, Ch. 46.] 


Cognizance of offences. 

Saving in case of in- 
fringement by construction 
of building. 


Courts having civil juris- 
diction regarding infringe- 
ment of copyright. 


Sections. 

PART I. 

Imperial Copyright . 
Bights. 

1. Copyright. 


CONTENTS. 

Sections . 

2. Infringement of copyright. 

3. Term of copyright. 

4. Compulsory licences. 


Sec, 13. — Madras City Civil Court has no 
jurisdiction to try a suit for infringement 
of copyright- Sec. 3, City Civil Court Act 
gives general jurisdiction to the (Sty Civil 
Court, but the Copyright Act which deals 
■with the special subject-matter of copyright 


clearly restricts jurisdiction to hear a suit 
or proceeding relating to copyright to the 
High Court and the District Courts. A.I.B. 
1937 Mad. 94. 

Sec. 14. — Effect of non-registration. See 
53 M.L.J. 529=105 I.C. 669. 



The Coppright Act Applicable to Brilish India. 
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Sections. 

5. Ownership of copyright, etc. 

Civil Bemedies. 

6. Civil remedies for infringement of 
copyright. 

7. Bights of owner against persons pos- 
sessing or dealing with infringing copies, 
etc. 

8. Exemption of innocent infringer from 
liability to pay damages, etc. 

9. Restriction on remedies in the case of 
architecture . 

10. Limitation of actions. 

* # * 

Importation of Copies. 

* * * 

14. Importation of copies. 

Delivery of Boohs to Library . 

15. Delivery of copies to British Museum 
and other libraries. 

Special provisions as to certain works. 

16. Works of joint authors. 

17 . Posthumous works . 

18. Provisions as to Government publica- 
tions. 

19. Provisions as to mechanical instru- 
ments . 

20. Provisions as to political speeches. 

21. Provisions as to photoghaphs. 

22. Provisi ons a s to designs registrable 
under 7 Edw. ’VH, c. 29. 
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Sections. 

23. Works of foreign authors first pub- 

lished in parts of His Majesty’s dominions 
to which Act extends. * 

24. Existing works. 

Application to British possessions. 

25. Application of Act to British Domi- 
nions. 

26. Legislative powers of self-governing 
dominions. 

27 . Power of Legislatures of British 
possessions to pass supplemental legislation* 

28. Application to protectorates. 

PART II. 

International Copyright. 

29. Power to extend Act to foreign 
works. 

30. Application of Part H to British 
Possessions . 

PART HI. 

Supplemental Provisions. 

31. Abrogation of common law rights. 

32. Provisions as to Orders in Council. 

33. Saving of University copyright. 

34. Saving of compensation to certain 
libraries. 

35 . Interpretation . 

36. Repeal. 

37. Short title and commencement. 

Schedules . 


[16fh December, 1911. 

An Act to amend and consolidate the law relating to copyright. 

Be it enacted by the King’s Most Excellent Majesty, by and -with the advice 
and consent of the Lords Spiritual and Temporal, and Commons in this present 
Parliament assembled, and by the authority of the £ame, as follows : — 

PART I. 


Imperial Copyright. 

Bights. 

1. (1) Subject to the provisions of this Act, copyright shall subsist 

throughout the parts of His Majesty’s dominions to 
Copyright. which this Act extends for the term hereinafter men- 

tioned in every original literary, dramatic, musical and artistic work, if— 


Secs. 1 and 2, Geo. V., o. 46 — Law be- 
fore— Extent of COPYRIGHT. — Even under 
the Copyright Act, XX of 1847, copyright is 
infringed not merely by printing and publi- 
cation but also by peformance of the works. 
38 C.W.N. 611=1934 0 . 671. The Imperial 
Copyright Act of 1911 is applicable to India 
rmSftr the Indian Copyright Act except in so 
far as it has been modified by the latter Act. 
The sole right to offer for sale the copyright 
in, certain dramas belongs to the owner of the 
copyright and hence an advertisement by 
another claiming that he’ had the Tight to 
sell the same, clearly comes under the defini- 
tion of the word “Infringement” of copy- 
right”. The language of sec. 2 of, the Im- 
perial Copyright Act, is wide enough to in- 
clude not only a sale of the copyright by a 


person not entitled to sell the same but also 
an attempted sale, and the owner can in such 
a case claim a declaration and if necessary 
an injunction. Wherever the advertisements 
circulated, there is a cause of action for the 
plaintiff and jurisdiction for the Courts 1944 
A.L.J. 496X1. L.R. (1945) All. 20=1945 
All. 55. 

Construction of Act. — All laws which 
put a retraint upon human activity and enter- 
prise must be construed in a reasonable and 
generous spirit. Under the guise of a copy- 
right a plaintiff cannot ask the Court to close 
all the avenues of research and scholarship 
and all frontiers of human knowledge. 1934 
L. 777. 

Sec. 1 (1) . — “Original” does not relate to 
ideas. 46 M.L.J. 637=51 I.A. 109=48 B. 
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(a) in the case of a published work, the work was first published within 
such parts of His Majesty’s dominions as aforesaid; and 

(2>) in the case of an unpublished work, the author was at the date of 
the making of the work a British subject or resident within such parts of His 
Majesty’s dominions as aforesaid; 


308=28 C.W.N. 613=1938 A.L.J. 390. 
The laws of copyright do not protect ideas. 
Its protection falls within the patent laws. 
While a patentee has the sole right to use his 
invention within certain limits and if anybody 
uses the patent, though on independent in- 
vestigations, there is infringement of the 
patent, in the case of an infringement of 
copyright, it must he shown that the defen- 
dant has derived his work from the plain- 
tiff. I.L.B. (1938) All. 370=1938 A. L. 
J. 390= A. I. R. 1938 Ah. 266. The com- 
piler of a work in which absolute originality is 
%y the very nature of the work excluded 
is entitled, without exposing himself to a 
charge of piracy, to make use of preceding 
works upon the subject, where he bestows 
such mental labour upon what he has taken, 
and subjects it to such revision and correc- 
tion as to produce an original result. But 
no one is entitled to convey the same infor- 
mation, merely with some additions. I. LB. 
1938 All. 370=1938 A.L.J. 390=1938 All. 
266. Where certain tables (for instances 
list of dates and abridgement from post office 
guide) inserted in the plaintiff's diary are ori- 
ginal in the sense that the tables were ar- 
ranged by somebody, and are not to be found 
elsewhere, copyright may well subsist in them. 
The collection of such tables is a compilation 
which is entitled to copyright. (1943) 1 
All. E.R. 322 (O.A.). 

Original Works include photographs 
taken from paintings, drawings or other pho- 
tographs, or from engravings from pictures. 
(1868) L.K. 3 Q.B. 387; 37 L.J.QJB. 16.1; 
(1869) L.B. 4 Q.B. 715; 39 L.J.Q.B. 31. 
If current traditional poems embodying the 
main incidents of legend are given a literary 
form demanding considerable powers of 
adaptation and polishing, the result is an 
original literary work within the meaning of 
sec. 1. 42 C.W.N. 541=1938 Cal. 594. A 

man who gets another to sing or recite tra- 
ditional poems for the express purpose of 
recording the words and then publishes the 
the record, is entitled to a copyright. 178 
I.C. 106=42 C.W.N. 541=1938 Cal. 594. 

* c Artistic work 1 * . — Means not merely the 
suggestion of the subject of a painting as 
executed by another. (1890) 25 Q.B.D. 
99; or the employer of a photographer, (1883) 
11 Q.B.D. 627; 52 L.J.Q.B. 767; distin- 
guished in (1895) 2 Ch. 531; 65 L.J. Ch. 
41. In Kmrick v. Lawrence, (1890) 25 Q. 
B.D. 99, cards with a hand holding a pencil 
in the act of completing a cross in a ballot 
paper were held unprotected. It would ap- 
• pear that the work must be something — apart 
-from work specifically included in the defini- 


tions in sec. 35 — that is capable of being prin- 
ted and published. See (1908) 1 K.B. 821; 
77 L.J.E.B. 577; (1921) 1 Ch. 503; 90 
L.J. Ch. 318. 

Architect's copyright. — In or about 1912 
H & Sons employed the firm S & B as archi- 
tects in connection with buildings which 
shortly afterwards were erected on part of 
the premises of E & Sons. In 1935 JS & 
Sous employed M as their architect in con- 
nection with an extension of the original 
building. The claim in the action was made 
by the sequels in title of S & B, who alleged 
that the buildings put up in accordance with 
M’s plans, and the plans themselves, infring- 
ed the copyright vested in the plaintiffs both 
in the artistic design of the buildings for 
which S & B were responsible and in the re- 
lative plans. The main, defence was that it 
was implicit in the transaction between S & 
Sons and S & B that H & Sons and any 
architect employed by them should stand 
authorised to do what in fact had been done. 

Held, that (i) no such term can be implied 
in the original transaction on the facts of 
this case, (ii) An architectural plan finds 
its meaning and purpose in the use to which 
it is put and 1 the copyright yests' in the archi- 
tect in regard to the building* as well as the 
plans. The builder is only part of the 
machinery employed in the production of the 
structure which embodies the design, and 
ideas of the architect. Por copyright pur- 
poses, the author of the architectural work 
of art is the author of the plans and not the 
builder . (m) Though the damages are pre- 

sumably at large to a certain extent, the 
Court should proceed in filing £h e 6ame on 
the basis of considering what sum might 
fairly have been charged for a licence to use 
the copyright for the purpose for which it 
was used and one is entitled to take into ac- 
count all the surrounding circumstances in 
exactly the same way as one is entitled to do 
in the case of the invasion of a common law 
right of property. (1941) 3 All. E.B. 144 
(Gh.D.) . 

Seo. 1 (1) (b) . — The Act does not define 
“the date of the rfaking. 9 9 It is submitted 
that such date does not mean the completion 
of the work, but it must he in so advanced a 
state that some more or less permanent re- 
cord of it exists. Thus a mere idea or art- 
istic conception cannot claim copyright. See 
(1887) 19 Q.B.D. 629, 686; 56 L.J. Q.B. 
533; and as to proving the commencejrent tf 
writing a play, see (1893) 2 Q.B. 308. 

Title op a work. — In general a title is 
not by itself a .proper subject-matter of copy - 
right As a rule a title does not involve 
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but in no other works, except so far as the protection conferred by this Act is 
extended by Orders in Council thereunder relating to self-governing dominions 
to which this Act does not extend and to foreign countries. 

(2) For the purposes of this Act, “copyright’ ’ means the sole right to 
produce or reproduce the work or any substantial part thereof in any materia! 
form whatsoever, to perform, or in the case of a lecture to deliver, the work or 
any substantial part thereof in public;- if the work is unpublished, to publish 
the work or any substantial part thereof; and shall include the sole right — 

(а) to produce, reproduce, perform, or publish any translation of the 

work; 

(б) in the case of a dramatic work, to convert it into a novel or other 
non-dramatic work ; 

( 0 ) in the case of a novel or other non-dramatic work, or of an artistic 
work, to convert it into a novel or other work, to convert it into a dramatic 
work, by way of performance in public or otherwise ; 

(d) in the case of a literary, dramatic, or musical work, to make any 
record, perforated roll, cinematograph film, or other contrivance by means of 
which the work may he mechanically performed or delivered ; 


literary composition and is not sufficiently 
substantial to justify a claim to protection. 
That statement does not mean that in parti- 
cular cases a title may not be on so extensive 
a scale and of so important a character as 
to^ be a proper subject of protection against 
being copied. Where the theme of a film is 
different from that of a song the use for the 
film of a title of the song is too unsub- 
stantial to constitute infringement of liter- 
ary copyright. 187 I.C. 449=21 P.L.T. 
355=52 L.W. 10=A.I.R. 1940 P.C. 55 (P. 
C.) . Musical composition, see 52 L.W. 10 
=1940 P.O. 55 (P.C.). 

Broadcast op performance of musical 
■work — Infringement of copyright — Liabi- 
lity of broadcasters. — The acoustic repre- 
sentation of a musical work by means of 
wireless so that the musical work is heard 
many miles away from the transmitting stu- 
dio or place of actual performance, is a per- 
formance (public or private) of the work 
within the meaning of sec. 19 of the Copy- 
right Act. The sole right of the owner of 
the musical work is to perfom.it public, 
and any one may perform the work in private. 
The original performance in the studio may 
be, and generally will be, a performance in 
private. In such a case the broadcasted per- 
formance at the receiving end, if in public 
and unlicensed, will be an infringement of 
copyright at that place. If there is merely 
a broadcast from the studio where the piece 
is performed in studio, there is no perform- 
ance in public at all. A broadcast per se is 
not an acoustic representation of the work. 
If the broadcast is picked up only by listen- 
ers in private it might be difficult to establish 
that there is a public performance; for each 
performance would be separate and each 
would be private. But a broadcast to all and 
sundry listeners will indude hotels and other 
places of entertainment or refreshment who, if 


not forbidden, will perform the piece to a 
number of members of the public, and such a 
performance will be a public performance 
within the meaning of the Act by the owners 
or occupiers of those places; for their ac- 
tions in connection with the receivers which 
have been installed there and which they 
control have caused the public performances 
to take place. Whether the studio perfor- 
mance is public or private, if the persons 
who are responsible for that performance are 
also responsible for the broadcasting of the 
piece, there is no doubt that they have faci- 
litated the performance of the work in pub- 
lic by any listener who is in a position to 
use a loud-speaker » and thus to perform the 
piece in public. The question as to the 
position of the broadcasters in such a case, 
so far as regards infringement, is answered 
by the language of sec. 1 (2) of the Act- It 
is sufficient to show that they have * ‘authori- 
sed’ * the performance in public of the works; 
and this will generally be established by 
proving that listeners with a licence were 
entitled to tune in their receivers and thus 
to perform the musical works in question in 
public as well as in private. 188 I.C. 237= 
A.I.R. 1940 P.C. Ill (P.C.). The princi- 
pal object of the Copyright Act, 1911 is to 
safeguard the property of authors or their 
transferees in their copyright and if em- 
ployers of labour were entitled to cause com- 
positions to be performed before their em- 
ployees merely by buying a piece of music 
or gramaphone record or paying for t-he ordi- 
nary licence for a broadcasting set, an au- 
thor would very soon have his public seri- 
ously diminished and the protection of the 
Act would be to a great extant illusory. 
Accordingly the diffusion of music by broad- 
cast and gramaphome records with loud-speak- 
ers in a factory to the workmen amounts to a 
performance in public and an Infringement 
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and to authorise any such acts as aforesaid. 

( 3 ) For the purposes of this Act, publication, in relation to any work, 
means the issue of copies of the work to the public, and does not include the 
performance in public of a dramatic or musical work, the delivery in public of 
a lecture, the exhibition in public of an artistic work, or the construction of 
an architectural work of art, but for the purposes of this provision, the issue 
of photographs and engravings of works of sculpture and architectural works 
of art shall not be deemed to be publication of such works. 

2 . ( 1 ) Copyright in a work shall be deemed to be infringed by any person 

_ „ . . -who, without the consent of the owner of the copy- 

n j £f mSemei1 01 ' C< % right, does anything the sole right to do which is by 

* '■ this Act conferred on the owner of the copyright: 

Provided that the following acts shall not constitute an infringement of 
copyright: — 


of copyright. [(1943) 1 All.E.R. 288, affir- 
med.] (1943) Cli. 167=112 L.J. (Ch.) 148 
=(1943) 1 AH.E.K. 413 (C.A.). 

Seo. 1 (2) : "Some Substantial part”. 

— Means some material and substantial part. 
(1878) 3 A.C. 483; 47 L.J.C.P. 54 5. 

Lecture. — A reporter of a Bpeech may 
have copyright in the report. (1900) A.C. 
539; 69 L.J. Ch. 690. 

Seo. 1 (2) (a): “Reproduce”. — These 

words do not include the representation of a 
picture by a tableau vwant, formed by 
grouping in the same way as the figures in 
the pictnre living persons dressed in the 
same way and placed in the same attitude 
as the figures in the picture. (1894) 2 Ch. 
1; 63 L.J. Ch. 417. 

Sec. 1 (2) (<s). — A person who employs 
another to adapt a foreign play is not the 
“author” of the adaptation. (1856) 25 L. 
J.C.P. 127. 

Sec. 1 (2) (d ). — The tefm “musical work” 
is not defined in the Act; hnt see the par- 
tially repealed definition in sec. 3 of the 
(English) Musical Copyright Act, 1906. An 
arrangement for the pianoforte of the score 
of an opera by a person other than the com- 
poser of the opera is an independent musical 
composition, of which the person who ar- 
ranges the score for the pianoforte, and not 
the composer of the original opera, is the 
“author or composer.” (1867) L.R. 3 Q. 
B. 223; 37 L.J.Q.B. 84. See also 52 L.W. 
10=A.I.R. 1940 P.C. 55 (P.O.). 

“And to Authorize ant such acts afore- 
said.” — In the absence of any stipulation to 
the contrary, the vendor of a copyright may, 
after the sale of the copyright sell any 
copies which were printed before such sale. 
(1869) L.R. 7 Eq. 418. The word “autho- 
rise” in sec. 1 (2) of the Act covers any- 
thing done with the knowledge and conni 
ranee of a person. 1939 Rang. L.R. 121= 
A.I.R. 1939 Rang. 266. 

Seo. 1 (3): “Copies”. — No definition is 
given in the Act as to what will constitute 
a “copy”. But see (1905) 1 Ch. 519; 74 L. 
J. Ch- 304; (1898) 14 T.L.R. 550; 55 Sol. 
J. 272. 


1 ‘Issue of Copies of the work to the 
Publics”. — Under the Copyright Act, 1842, 
the legislature only contemplated publication 
within the country. (1868) L.R. 3 H.L. 100; 

37 L.J. Ch. 454; but this was altered by the 
International Copyright Act, 1886, and the 
Orders in Council thereunder. Even gratuit- 
ous circulation would seem to amount to a 
publication. See (1852) 12 O.B. 177; 2 V. 

& B. 23. 

Seo. 2. — The Imperial Copyright Act of 
1911 is applicable to India under the Indian 
Copyright Act except in so far as it has been 
modified by the latter Act- The sole right 
to offer for sale the copyright in ertain dra- 
mas belongs to the owner of the copyright and 
hence an advertisement by another claiming 
that he had the right to sell the same, clearly 
comes under the definition of the word “In- 
fringement ’ 9 of “copyright”. The langu- 
age of S. 2 of the Imperial Copyright Act 
is wide enough to include not only a sale of 
the copyright by a person not entitled to sell 
the same but also an attempted sale and the 
owner can in such a case claim a declaration 
and if necessary an injunction. Wherever the 
advertisement circulated, there is a cause of 
action for the plaintiff and jurisdiction for 
the Courts. I.L.R. (1945) All. 20=1944 
A. L.J, 496=1945 O.W.N. (H.C.) 41= 
A.I.R. 1945 All. 55. 

Sec. 2: Copyright in Compilation. — 
Though a book is a compilation from other 
works and is not original, the fact that its 
contents have been arranged on a new plan 
will give the compiler a copyright in the 
book. 43 A. 412=61 I.O. 394=19 A.L.J. 
180 . Where in an action for breach of copy- 
right of a book much stress was laid by the 
plaintiff upon similarities with regard to the 
plan of the book, the scheme, upon phraseal 
identities and certain mistakes; Held, that 
the evidence was fantastic, and such actual 
coincidences as do exist were quite explica- 
ble, and~should be explained that both the 
authors had to rely upon the accumulation 
of information which had been made by 
many authors before them and to which they 
have had to have recourse in wrintig their 
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(i) Any fair dealing with aiiy work for the purposes of private study, 
research, criticism, review, or newspaper summary : 


books. 1933 A. L.J. 393=1933 P.C. 26=64 
M.L.J. 193 (P.O.); 39 C.W.N. 945=61 
C.L.J. 573. See also 1938 A.L.J. 390; 126 
I.O. 197=34 C.W.N. 540. 

What amounts to waiver o* ccpyptg'tt 
—34 I.C. 357=14 A.L.J. 724=38 A. 484. 

Pine Arts — Copyright in English and 
Indian Law. — The Pine Arts Copyright Act 
(25 and 26 Vic., C. 68) does not extend to 
any part of the British Dominions outside 
the United Kingdom. [(1903) A.C. 496, F.] 
In England before the Statute of Anne (8 
Anne, e. 19) there was no copyright at corn- 
man law for an author or a publisher in his 
productions. 22 Bom. L. It. 808=57 I.C. 
592=44 B. 720. (4 H.L.C. 815; 19 B. 

557, Poll.). Where a person produces and 
publishes a picture of an idol with several 
variations and points of difference and embel- 
lishments which are the result of his own ima- 
gination, he acquires a copyright in the repro- 
duction, as it is an original work containing 
skill and artistic merit. If another person 
brings out a picture of the same idol with the 
same variations and points of difference and 
embellishments, he infringes the copyright of 
the former in the picture. The test and the 
best way of detecting the piracy in an alleg- 
ed infringing work is to make a careful exa- 
mination of it to see whether any of the devi- 
ations and mistakes which artistic licence 
permits in the original have been reproduced 
in the alleged infringing copy . 46 Bom.L.E. 


679- 

JTteST OP INFRINGEMENT OP COPYRIGHT. — 07 
I.C. 983. Innocence is no defence to a 
charge of infringement of copyright. The 
offence is complete even if the offender autho- 
rises the performance of a musical piece with- 
out any knowledge of infringing the rights 
of any other person. 32 P. L. B. 20— 
124 I.C. 894=1930 P.C. 314 (P.C.). The 
question, what is an infringement of an auth- 
or y s copyright is one which must depend up- 
on the circnmstanes of each particular case, 
having regard to the nature of the work into 
which the pirated parts are imported, and the 
value and extent of the infringement- See 
1878 A.O. 483 ; 47 L.J. G.P. 545 and 
(1873) L.B. 8 Exch. 1; 45 L.J. Ex. 28, 
where the defendant was held to have been 
guilty of an infringement of copy-right _ in 
publishing copies of all the cartoons which 
nad appeared in Punch relating to the Emperor, 
Napolean HI. Although there are some subjects 
which must lead to the same result if accu- 
rately performed, the compiler has a right to 
restrain others from using the result of his 
labours, or to sue him for doing so, as in the 
case of translations. (1814) 3 V. & B. 77; 
roadbooks, (1807) 1 East 358; directories, 
(1806) 12 Ves. 270; (1809) 16 Ves. 269; 
(1866) L.R. 1 Eq. 697; 35 L.J. Oh. 423; 
{1870) L.B. 5 Ch. 279; the heading of trades 


directories though the letterpress consists only 
of advertisements. (1893) 1 Ch. 218; 62 L. 
J. Ch. 404; statistical tables, (1867) L.R. 

3 Eq. 718; 36 L.J. Ch. 729, diaries, (1872) 
L.B. 14 Eq. 431; 41 L.J. Ch. 781; a tele- 
graph code, (1884) 26 Ch.D. 637; 53 L.J. 
Ch. 589; or law reports (1823) cited in 5 
Ves. 709; (1838) 3 Myl. & Or. 711; (1840) 
11 Sim. 51; 9 L.J. Ch. 323. In such cases 
the question is whether the alleged infringe- 
ment is a legitimate use of the author's pub- 
lication, in the fair exercise of a mental ope- 
ration deserving the character of an original 
work. (1810) 17 Ves. 422; 11 R.R. 118. 

As to trade catalogues; see (1875) L.R. 19 
Eq. 623 and (1882) 21 Ch.D. 369; 52 L.J. 
Ch. 67. As to dramatisation, of novel, see 
(1890) 63 L.T. 762. To obtain protection, 
a work must have literary value. Protec- 
tion has been in the case of a photograph al- 
bum. (1886) 33 Ch.D. 546 ; 55 L.J. Ch. 
892 and a perforated card, (1882) 47 L. T. 
539; 52 L.J. Ch. 107. It has been held that 
a fair abridgment is no infringement of a 
copyright. (1740) 2 Atk. 141; 3 th. 269; 

5 Ves. 709; (1785) 1 Bros. C.O. 451, cited 
in 3 Swanst. 679; (1761) Ambl. 402; (1801) 

5 Ves. 709; and pee 93 L.J.P.C. 113; but ■ 
there appears to be reason for doubting the 
soundness of those decisions: See Scrutton on 
Copyright, 2nd Edn. at page 125, Every Day 
St- Vol. I, pp. 516-517. An abridgment of 
a \ book after the co ming? into force of Act Hi 
of 1914 may under certain circumstances 
amount to a reproduction of a substantial 
part of a book and therefore come within the 
■rule of prohibition. 154 I.C. 207=1934 A. 
922. See also 48 Bom. 308=51 I -A. 199= 
46 M.L.J. 637 (P.O.). With respect to 
encyclopaedias and compilations of that kind, 
a certain licence is allowed in extracting 
passages from, other works. (1807) 1 Camp. 
94; (1817) 2 Swans. 428; (1839) 8 L.J. Ch. 
141. Quotations are necessary for the pur- 
pose of reviewing, and quotations for such a 
purpose are not to have the appellation of 
piracy affixed to them; but quotations may 
be carried to the extent of manifesting pira- 
tical intention. (1826) 2 Russ. 393; (1846) 
10 Jur. 420. As to music, see (1835) 1 V. 

6 C. 288; 4 L.J. Ex. Eq. 21. Similarities 
due to mere coincidence are not an infringe- 
ment. (1911) 28 T.L.R. 69. The register- 
ed owner of a copyright in a work is entitled 
to have all the unsold copies of a piratical 
edition delivered up to him for his own use, 
without makin g any compensation for the 
eost of production or publication. (1857 
3 K. & J. 581. In (1887) 12 A.C. 326; 57 
LJ.PC. 2 in which a professor of the Uni- 
versity of Glasgow was held by the House 
of Lords in 1887 to be entitled to restrain 
other persons from publishing his lecfwres — 
delivered orally to students on payment of 
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(ii) Where the author of an. artistic work is not the owner of the copy- 
right therein, the use by the author of any mould, cast, sketch, plan, model, or 
study made by him for the purpose of the work, provided that he does not 
thereby repeat or imitate the main design of that work; 

(iii) The making or publishing of paintings, drawings, engravings, or 
photographs of a work of sculpture or artistic craftsmanship, if permanently 
situate in a public place or building, or the making or publishing of paintings, 
drawings, engravings or photographs (which are not in the nature of architec- 
tural drawings or plans) of an architectural work of art; 


fees — was decided independently of the Lec- 
tures Copyright Act of 1835, which though 
it preserved the law, was silent as to what 
the law was- A reporter has copyright in 
his own report . (1900) A.C. 539; 69 L.J. 

Ch. 699. 

Unpubijshed work — Copyright in. — 
■Where JP purchased the right to publish and 
sell 90 songs composed by D and shortly 
afterwards 2) sold 40 of these to M, who pub- 
lished the same and sold them, held, that P 
was entitled to sue M for an injunction res- 
training him from publishing and selling the 
40 songs in violation of the right exclusive- 
ly acquired by him. 12 L.W. 151=39 M.L. 
J. 341=59 I.C. 229. 

Book produced by author after further 
studies AND rebearch. — Every man can take 
what is usueful from the original work, im- 
• prove, add and give to the public the whole, 
comprising the original work, with the 
additions and improvements; and in such a 
case there is no invasion of any Tight. But 
« copy, much less a servile copy of a work, 
cannot he allowed. Where the new book is a 
work which the author has produced after 
further studies, and represents the result of 
ten years of research work, a mature art 
and a greater wealth of details in 
depicting the various incidents, and the 
imagery is of a superior type and there are 
fresh incidents and details, which are the 
result of researches made by the author into 
works which had existed before as well as 
those which came into existence after the 
first work had been written and published; 
the two woks are substantially different and 
there is no infringement of copyright. 1934 
L. 77 ?. 

Law Reprots — Extracts by Reporter. — 
A plaintiff's copyright is infringed when the 
defendant reproduced not only the judg- 
ments but also part of th§ plaintiff's reports 
not- forming paTts of judgments and facts 
collected by the plaintiff from the records 
of eases. The reporter has no copyright in 
the reports of judgment, but he has protec- 
tion of the law in selecting and reporting 
eases which he obtains bv expenditure of 
time, labour and money. 26 1.0. 30=18 O. 
W. N 1078. 

Injunction. — In a suit for a perpetual in- 
junction against the defendants who, it was 
alleged, had infringed the plaintiff's copy- 
right by copying a large number of judg- 
ments from the plaintiffs' journal “ Lahore 


Law Times" and compiling and publishing 
a book called “Consolidated Revenue Rul- 
ings, ’ ’ it appeared that the allegations refer- 
red to the rulings portion only of the “Law 
Times" and that of past years; secondly, the- 
defendants' publication consisted not merely 
of Lahore rulings, but those of other places 
as well; thirdly, the plaintiffs had, by bring- 
ing out a similar book at a cheaper price, 
substantially reduced the chance of a loss to 
themselves; lastly, the trial Court had, by 
directing the defendant to keep a separate 
account of their sales, amply safeguarded 
their interests. Held, in the cirumstances, 
a temporary injunction was not necessary. 
1933 L. 448=34 P.L.R. 249. But see also 
1931 L. 624. The power of the Court to 
grant a temporary injunction is not limited 
by the absence of any finding on the ques- 
tion of jurisdiction which has been raised in 
the case. Trima fade until such a question . 
is derided in the negative, a Court has juris- 
diction to do all acts and take any action 
that may be sanctioned by law in connection 
with the case. 132 I.C. 586=1931 L. 624. 

Abridgment. — Merely selecting passages 
and knitting them together — no infringement 
— Raw material or the original works are 
open for consultation for all — Use off 
another’s labour and skill only is prohibit 
ed. 48 B. 308=51 I.A. 109=1924 P.C. 
75=46 M.L. J. 637 (P.C.). On appeal 
from 23 Bom.L.R. 1299:- The word “ori- 
ginal" does not' mean that the work must 
be the expression or original or inventive 
thought. Copyright Acts are not concerned 
with the origin of ideas, but with the ex- 
pression of thought; and in the case of lite- 
rary work with the expression of thought in 
print or writing, (Ibid.) The originality 
which is required relates to the expression, 
Which must be in an original or novel form, 
but the work must not be copied from ano- 
ther work, that is, it should not originate- 
from another. (Ibid). See also 1934 All. 
922. 

Evidence, — In an action for breach of 
copyright the plaintiff relied upon the intrin- 
sic evidence to be derived from a compari- 
son of the two works; and urged that on 
comparison between the two works it would 
be found that there was such an accumula- 
tion of similarities, of like omissions, of 
plan, of phrases, of mistakes, that the infer- 
ence was irresistible that defendant should 
have had plaintiff's work before him before- 
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(iv) The publication, in a collection, mainly composed of non-copyright 
matter, bona, fide intended for the use of schools, and so described in the title 
and in any advertisements issued by the publisher, of short passages from 
published literary works not themselves published for the use of schools in whieh 
copyright subsists: provided that not more than two of such passages from 
works by the same author are published by the same publisher within five years, 
and that the source from which such passages are taken is acknowledged; 

(v) The publication in a newspaper of a report of a lecture delivered in 
public, unless the report is prohibited by conspicuous written or printed notice 
affixed before and maintained during’ the lecture at or about the main entrance 
of the building in which the lecture is given, and, except whilst the building is 
being used for public worship, in a position near the lecturer; but nothing in 
this paragraph shall affect the provisions in paragraph (i) as to newspaper 
summaries ; 

(vi) The reading or recitation in public by one person of any reasonable 
extract from any published work. 

(2) Copyright in a work shall also be deemed to be infringed by any 
person who — 

(a) sells or lets for hire, or by way of trade exposes or offers for sale or 
hire; or 

<6) distributes either for the purposes of trade or to such an extent as to 
affect prejudicially the owner of the copyright ; or 

(c) by way of trade exhibits in public ; or 

(d) imports for sale or hire into any part of His Majesty’s dominions 
to which this Act extends, 


lie composed him work. Held, in the case 
of two literary -works intrinsic evidence of 
that kind might not he sufficient to establish- 
a case of copying even if the direct evidence 
was all the other way. 1933 A.L.J. 393= 
1933 P.C. 26=64 M.L.J. 193 (P.C.). See 
also 126 I.C. 197=34 C.W.N. 540. 

Presumption- — Burden op Proop. — Where 
the defendants in an action for damages for 
infringement of copyright in respect of a 
work do not put into' issue the existence 6f 
the copyright in the work, there is an irre- 
buttable presumption that the alleged work 
was a work in whieh copyright existed and 
that the -plaintiff was the owner of the copy- 
right. In this class of cases, the Court 
should be reluctant to sit as experts and to 
decide the question of infringement of copy- 
right without the aid of expert evidence. 
The proper course, in such eases, is to get 
the opinion of experts who might be ap- 
pointed Commissioners to investigate jand 
report on the matters in issue. The opinion 
and Aiding of experts are not conclusive on 
the Court, hut may be reviewed on excep- 
tions. 39 C.L.J. 134=81 I.C. 754=1924 0. 
595. The defence of having had no reason- 
able ground for suspecting that the perfor- 
mances of a musical piece would be infringe- 
ment of copyright should he proved by the 
■defendants affirmatively- 1930 A.C. 377= 
124 I.C. 894=1930 P.O. 314 (P.C.). Where 
a person complaining of infringement of his 
copyright produces the book and the certifi- 
cate of registration of the copyright, the 
burden of proving that the portion of the 
C.C.M.— 238 


hook which had been copied by the accused 
was also contained in a previous book pub- 
lished by the accused's father and that the 
complainant had, therefore, no subsisting 
copyright at the time of the infringement, 
is on the defence. 131 I.C. 865=1931 AX. 
J. 304=1931 A. 353. 

Sec. 2 (1) Proviso: Construction. — yhe 
proviso does not say that not more than two 
passages from each work of the same author 
are published, hut says “not more than two 
passages from work by the same author". 
Obviously, the proviso is not intended to pro- 
tect a man who brings out an unauthorized 
edition of a poet's poems by taking out two 
poems out of each of many works published 
by him separately. Quaere . — Whether when 
a number of poems are brought out in one 
volume the whole volume is to be considered 
a literary work of the author or whether each 
separate* poem in that volume is to be con- 
sidered as separate literary work. 55 AH. 
564=1933 A.L.J. 791=1933 All. 474. 

Copyright — Assignment — What amounts 
to. — A sale of a first edition of 1,190. copies 
of a certain book, to be published in a parti- 
cular form, amounts to an assignment of an 
interest in the copyright until the last copy 
is sold. Until then the purchaser has the 
right exclusively to the copyright, at any rate 
as far as the right to **publish the book in 
any form is concerned. It is not merely a 
sale of a right to print and sell 1,100 copies 
in the particular form. 62 Cal. 57=39 0. 
W.1ST. 224. 
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any work which to his knowledge infringes copyright or would infringe 
copyright if it had been made within the part of His Majesty’s dominions in or 
into which the sale or hiring, exposure, offering for sale or hire, distribution, 
exhibition, or importation took place. 

(3) Copyright in a work shall also be deemed to be infringed by any per- 
son who for his private profit permits a theatre or other place of entertainment 
to be used for the performance in public of the work without the consent of the 
owner of the copyright, unless he was not aware, and had no reasonable ground 
for suspecting, that the performance would be an infringement • of 
copyright. 


3. The term for which copyright shall subsist shall, except as otherwise 

m . ... expressly provided by this Act, be the life of the 

** author and a period of fifty years after his death : 

Provided that at any time after the expiration, of twenty-five years, or in 
the case of a work in which copyright subsists at the passing of this Act thirty 
years, from the death of the author of a published work, copyright in the work 
shall not be deemed to be infringed by the reproduction of the work for sale if 
the person reproducing the work proves that he has given the prescribed notice 
in writing of his intention to reproduce the work and that he has paid in the 
prescribed manner to, or for the benefit .of, the owner of the copyright royalties 
in respect of all copies of the work sold by him calculated at the rate of ten per 
cent, on the price at which he publishes the work; and, for the purposes of this 
proviso, the Board of Trade may make regulations prescribing the mode in 
which notices are to be given, and the particulars to be given in such notices, 
and the mode, time, and frequency of the payment of royalties, ineluding (if 
they think fit) regulations requiring payment in advance or otherwise securing 
the payment of royalties. 

4. If, at any time after the death of the author of a literary, dramatic, or 

„ . .. musical work which has been published or performed 

in public, a complaint is made to the Judicial Com- 
mittee of the Privy Council that the owner of the copyright in the work has 
refused to republish or to allow the republication of the work or has refuted to 
allow the performance in public of the work, and that by reason of such refusal 
the work is withheld from the public, the owner of the copyright may be order- 
ed to grant a licence to reproduce the work or perform the work in public, as 
the case may be, on such terms and subject to such conditions as the Judicial 
Committee may think fit. 


Sec. 2 (3): “For the Performance in 
public 9 \ — The performance in public, though, 
not necessarily for profit will be infringe- 
ment. (1884) 13 Q.B.D. 843 ; 53 L.J.Q.B. 
338. See (1911) 27 T.L.B. 554. To con- 
stitute infringement, it is not necessary to 
show that the defendant knowingly invaded 
the right. See (1859) 29 L.J.C.P. 20. 

“Consent of the owner of the Copy- 
right”. — It need not be in the handwriting 
of the author, and may be given by any 
agent having due authority. (1855) 16 C.B. 
517 ; 24 L.J.C.P. 169; see farther, (1856) 25 
L.JT.C.P. 127; 17C.B. 427; (1888) 20 Q.B.D. 
378: 57 L.J.Q.B. 227'. Under the English 
Dramatic. Copyright Act, 1833, such person 
only was liable who, by himself or his agent, 
actually took f>art in the representation 
which was a violation of the copyright* and 
therefore the landlord of the rooms in which 


the performance took place was not, as such, 
liable. (1849) 8 C.B. 836; 19 XJ.C.P. 33; 
and see further as to this point. 5 B. & S. 
751; (1864) 17 C.B. (N.&) 418; 33 L.J.OP. 
319. As to infringement by a Go-oimer, see 
(1916) 2 K.B. 325; 85 L.J.K.B. 1504. As to 
proof of infringement by interrogatories, see 
(1887) 18 Q.B.D. 625. 

Sec. 3. — If a copyright is shown to have 
subsisted when Act III of 1914 came into 
foree, the period of copyright substituted by 
that Act would be 50 years from the death 
of the author . Where the complaint for in- 
fringement is made after Ihe new Act the 
question to be considered is whether the copy- 
right was subsisting under the new Act and 
not whether it was subsisting under the old 
Act XX. ^oi 1847. 131 I. C. 865=1931 AX. 
J. 3Q4=A.I.B. 1931 AH. 353. 




S- 5] The Copyright Act Applicable to British India i£gg 

Ownership of copyright, 0-) Subject to the provisions of this Act, 

etc. the author of a work shall be the first owner of the 

copyright therein: 

Provided that — 

(a) where, in the case of an engraving, photograph, or portrait, the plate 
or other original was ordered by some other person and was made for valuable 
consideration in pursuance of that order, then, in the absence of any agreement 
to the contrary, the person by whom such plate or other original was ordered 
shall be the first owner of the copyright ; 

(5) where the author was in the employment of some other person 
under a contract of service or apprenticeship and the work was made in the 
course of his employment by that person, the person by whom the author was 
employed shall, in the absence of any agreement to the contrary, he the first 
owner of the copyright, but where the work is an article or other contribution 
to a newspaper, magazine, or similar periodical, there shall, in the absence of 
any agreement to the contrary, be deemed to be reserved to the author a right 
to restrain the publication of the work, otherwise than as part of a newspaper, 
magazine, or similar periodical. 

(2) The owner of the copyright in any work may assign the right, either 
wholly or partially, and either generally or subject to limitations, to the United 


Sac. 5 .— See 1930 A'.C. 377=124 I.O. 894 
=1930 P.C. 314. 

Sec. 5 (1) (a ) . — A husband can prohibit 
the exhibition of a photograph of his wife 
and ohtidren, the inference being that the 
wife who ordered the photograph acted as 
the husband's agent. (1901) 18 T.L.R. 126. 

Sec. 5 (1) (b ). — In order to give the pro- 
prietor of a periodical a copyright in articles 
composed for him by others, it is not neces- 
sary that there should be an express contract 
that he should have the property in the copy- 
right. Where the defendants published a 
monthly periodical, professing to be a digest 
of the cases decided in the Courts during the 
previous month, and inserted among others, 
head-notes or marginal notes copied verba- 
tim from the plaintiff's, publication, it was 
held that the defendants were guilty of 
piracy. (1855) 24 L.J.C.P. 175. See (1893) 
1 Ch. 218; 62 L.J.Ch. 404; approved in 
(1904) A.C. 17; 7 L.J.Ch. 85, and see (1859) 
29 L.J.C.P. 20. The proprietor of an ency- 
clopaedia, who employs a person to write an 
article for publication in that work, cannot, 
without the writer's consent, publish the 
article in a separate form, or otherwise than 
in the encyclopaedia, unless the article was 
written on the terms that the copyright 
therein should belong to the proprietor of 
the encyclopaedia for all purposes. (1848) 
16 Sim. 190; 17 L.J.Ch. 210.. Where tne 
publishers of a magazine employ and pay 
an editor i and the editor employs and pays 
persons for writing articles in the magazine, 
the copyright in such articles is not vested 
in the publishers under this section. (1846) 
16 L.J.Ch. 140. As to a map, see (1871) 
L.R. 6 Ch. 346; 40 L.J.Ch. 489. The re- 
publication of the Christmas number of a 
periodical under a different title, form and 
price is a “ separate publication" of an arti- 


cle contained in such number, which the 
author is entitled to restrain. (1860) 1 J. 
and H. 312. 

Translation. — The copyright of an Eng- 
lish work translated by a foreigner is in- 
fringed by a re-translation of it by an 
Englishman into English. (1853) 1 Drew. 

353; 22 L.J.Ch. 457. 

Sec. 5 (2 ).-— See A.I.R. 1939 Lah. 433; 
1939 A.L.J. 71; A.I.R. 1938 Lah. 173, cited 
under sec. 1, supra. A sale, valid by the law 
of the country where made, has been held 
to pass the interest of the assignor. (1848) 
5 C.B. 860. (Eng.), the assignment or 

grant must be in writing. (1876) 4 CSh.D. 
419; 46 L.J.Ch. 103; evidence that the 
plaintiff in an action for printing a musical 
work acquiesced in the defendant's publica- 
tion of it six years ago does not raise a pre- 
sumption that the plaintiff has transferred 
Ills interest in the copyright; nor does a re- 
ceipt given by the plaintiff for money receiv- 
ed by him as the price of the copyright. 
(1818) 2 Stark. 382; or on admission of qp 
assignment, ibid.; (1814) 4 Camp. 9, n.; 
(1723) Vin. Abr. “Books", etc., 3. A receipt 
•in writing for the price of the copyright ope- 
rates as an effectual assignment 3 MsCfeq.H. 
L. 611. It would seem that a copyright of 
a book not in existence can be assigned at 
law. (1906) 2 Ch. 550; 75 L.J. ch. 732, 
and the assignment may take t he form of an 
agreement to assign (ibid .) ; but see (1839) 
8 L.J.Ch. 216; (1838) 9 Sim. 151. On bank- 
ruptcy, the copyright would pass to the trus- 
tee without any writing. (1826) 2 Russ. 392. 
Actual payment is a condition precedent to 
the vesting of the copyright of the article 
in the proprietor of the work; a contract 
for payment is not sufficient. (1851) 1 
Sim. 336; 20 L.J.Ch. 553. 
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Kingdom or any self-governing dominion or other part of His Majesty’s domi- 
nions to ■which this Act extends, and either for the whole term of the copyright 
or for any part thereof, and may grant any interest in the right by licence, hut 
no such assignment or grant shall be valid unless it is in writing signed by the 
owner of the right in respect of which the assignment or grant is made, or by 
his duly authorized agent : 

Provided that, where the author of a work is the first owner of the copy- 
right therein, no psignment of the copyright, and no grant of any ^interest 
therein, made by him (otherwise than by will Rafter the passing of this Act shall 
be operative to vest in the assignee or grantee any rights with respect *to the 
copyright in the work beyond the expiration of twenty-five years from the death 
of the author, and the reversionary interest in the copyright expectant on the 
termination of that period shall, on the death of the author, notwithstanding 
any agreement to the contrary, devolve on his legal personal representatives as 
part of his estate, and any agreement entered into by him as to the disposition 
of such reversionary interest shall be null and void, but nothing in this proviso 
shall be construed as applying to the assignment of the copyright in a collective- 
work or a licence to publish a work or part of a work as part of a collective 
work. 

(3) Where, under any partial assignment of copyright, the assignee be- 
comes entitled to any right, comprised in copyright, the assignee, as respects the* 
rights so assigned, and the assignor as respects the rights not assigned, shall be* 
treated for the purposes of this Act as the owner of the copyright, and the pro- 
visions of this Act shall have effect accordingly. 

Civil Bemedies. 

6. (1) Where copyright in any work has been infringed, the owner of the 

civil remedies for in- copyright shall, except as otherwise provided by this 
fringement of copyright. Act, be entitled to all such remedies by way of 

injunction or interdict, damages, accounts, and other- 
wise, as are or may be conferred by law for the infringement of a right. 


Sec. 6. — A book containing selections from 
the works of different authors can be the 
subject-matter of copyright. The principle 
applicable to such cases is that one person 
is not at liberty to use or avail himself of 
the labour which another has been at for the 
purpose of producing his work, and so take 
away the result of that other’s labour, i.e , 
his property. 156 I.C. 841=A,I.R. 1935 
Lali. 282. Where the legal right of the 
plaintiff, namely, his copyright in a particu- 
lar book, was admitted and only its viola- 
tion by the threatened publication of an 
alleged jumilar book was not denied and it. 
further appeared that if the injunction was 
not issued irreparable injury or inconveni- 
ence might result to the plaintiff. Beld, that 
it was a, proper case in which a temporary 
injunction should be issued. Principles ap- 
plicable to grant of interlocutory injunctions 
considered. 132 I.C. 586=1931 L. 624. See 
nlao 34 P .L.B. 249 . In a case of infringe- 
ment of copyright the application for tem- 
porary injunction is governed by sec. 6 of 
the Copyright Act and not by see. 56 (/) of 
the Specific Relief Act. 132 1,0. 586=1931 
Lah 624. As to measure of damages, see 
(1898) 1 Ch. 58; 67 L.J.Ch. 6; and as to 
when damages are recoverable, see (1899) 1 


Ir.R. 386. The owner of a copyright in any 
hook lias no right in a Court of equity to 
more than the usual account of the net pro- 
fits of all copies of the boojk- He has no 
right to an account of the gross proceeds. 
(1857) 3 K. & J. *581. 

Secs. 6 and 7. — The reliefs to which a 
person complaining of infringement is en- 
titled under Ss. 6 and 7 of the 1st schedule 
of the Copyright Act, are not alternative. 
He is entitled to recover both damages for 
infringement under S. 6 and also damages 
for conversion under S. 7. The value of 
the infringing articles that have been dis- 
posed of s is not to be taken as the sale price. 
It has to be assessed by the methods or 
principles laid down. [1939 A.C. 178.]; 49 
C.W’.N’. 280. Where in a case of in- 
fringement of copyright the plaintiff asked 
for damages under sec. 6 on the footing of 
the loss sustained and in the alternative un- 
der sec. 7 for the delivery of the unsold in- 
fringing copies and damages on the footing 
of conversion in respect of the infringing 
copies sold, and the Court awarded damages 
under sec. 6 and also decreed delivery of the-, 
unsold . copies, held, that the plaintiff could 
not claim damages nnder sec 7 also. Quaere, 
whether the Court was justified in awarding- 
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(2) The costs of all parties in any proceedings in respect of the infringe- 
ment of copyright shall be in the absolute discretion of the Court. 

(3) In any action for infringement of copyright in any work, the work 
shall be presumed to be a work in which copyright subsists and the plaintiff 
shall be presumed to be the owner of the copyright, unless the defendant puts in 
issue the existence of the copyright, or, as the case may be, the title of the plain- 
tiff, and where any such question is in issue, then — 

( 0 ) if a name purporting to be that of the author of the work is printed 
or otherwise indicated thereon in the usual manner, the person whose name is 
so printed or indicated shall, unless the contrary is proved, be presumed to be 
the author of the work; 

(6) if no name is so printed or indicated, or if the name so printed or 
indicated is not the author’s true name or the name by which he is commonly 
known, and a name purporting to be that of the publisher or proprietor of the 
work is printed or otherwise indicated thereon in the usual manner, the person 
whose name is so printed or indicated shall, unless the contrary is proved, be 
presumed tojbe the owner of “the copyright in the work for the purposes of pro- 
ceedings in respect of the infringement of copyright therein. 


7. All infringing copies of any work in which copyright subsists, or of any 
substantial part thereof, and all plates used or intend- 
ed to be used for the production of such infringing 
copies shall be deemed to be the property of the 
owner of the copyright, who accordingly may take 
proceedings for the recovery of the possession there- 
of or in respect of the conversion thereof. 


Rights of owner against 
persons possessing or deal- 
ing with infringing copies, 
etc. 


8. "Where proceedings are taken in respect of the infringement of the copy- 
right in any work and the defendant in his defence 
. Exemption of innocent ajweg that he was not aware of the existence of the 
mfd^agS 0 etc ^ copyright in the work, the plaintiff shall not be enti- 

tied to any remedy other than an injunction or inter- 
dict in respect of the infringement if the defendant proves that at the date of 
the infringement he was not aware, and had not reasonable ground for suspect- 
ing, that copyright subsisted in the work. 


damages under sec. 6 and also ordering deli- 
very of the unsold copies when the prayers 
had been cast in the alternative. 126 I.C. 
197=51 C.L.J. 243=34 C.WJST. 540. Though 
the remedies given by sec. 6, are not alterna- 
tive to those given by sec. 7, yet when an 
owner of a copyright obtains damages under 
sec. 6, it often happens that he can recover 
nothing further in respect of damages under 
sec. 7. Where the amount of damages award- 
ed under sec. 6 covers the price for permis- 
sion to publish the work in question, the 
author is not entitled to damages also under 
sec. 7. A.I.R. 1938 Lah. 173=40 P.L.R. 
622. 

Sec. 7. — The offence is complete as soon as 
the book infringing the copyright is printed 
and consequences contemplated in sec. 179, 
Cr.P.Code, are not necessary for the com- 
pletion of the offence. 28 P.RS. 1916 (Cr.)= 


38 I.C. 737=18 O.L.J. 363. Under sec. 7, 
all infringing copies of any work in which 
copyright subsists, become the property of 
the" owner of the copyright. He has, there- 
fore, a right to recover the possession of the 
infringing copies unsold and the price of the 
copies sold. 1938 A.L.J. 390=A.LR. 1938 
All. 266. 

Sec. 8. — Where in an action for in- 
fringement of a copyright, the defendant 
alleges that he was not aware of the exis- 
tence of the alleged copyright, in order to 
come within the provisions of sec. 8 of the 
English Copyright Act which has been in- 
corporated in the Indian Act (HI of 1914), 
it is for the defendant to allege and prove 
that the infringement tww innocent. I.L.R. 
(1939) Bom. 295=41 BomuLJR. 530=A.I.R. 
1939 Bom. 347. 
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9. (1) Where the construction of a building or other structure which in- 

_ _ fringes or which, if completed, would infringe the 

. copyright in some other work has been commenced, 

“ thB oase of aichlteetnr6 - the owner of the copyright shall not be entitled to 
obtain an injunction or interdict to restrain the construction of such building or 
structure or to order its demolition. 

(2) Such of the other provisions of this Act as provide that an infringing 
copy of a work shall be deemed to be the property of the owner of the copy- 
right, or as impose su mma ry penalties, shall not apply in any case to which this 
section applies. 

10. An action in respect of infringement pf copyright shall not be com- 
menced after the expiration of three years next after 
the infringement. 


Limitation of actions. 


11 . ***** * 

12 . ***** * 

13 . ***** * 

Importation of Copies. 

14. (1) Copies made out of the United Kingdom of any work in which 

t ^ ^ 4 . ^ copyright subsists which if made in the United King- 

Importation of copes. ^ copyrightj md ^ tQ whiet the 

owner of the copyright gives notice in writing by himself or his agent to the 
Commissioners of Customs and Excise, that he is desirous that such copies 
should not be imported into the United Kingdom, shall not be so imported, and 
shall subject to the provisions of this section, be deemed to be included in the 
table of prohibitions and restrictions contained in section forty-two of the Cus- 
toms Consolidation Act, 1876, and that section shall apply accordingly. 

(2) Before detaining any such copies or taking any further proceedings 
with a view to forfeiture thereof under the law relating to the Customs, the 
Commissioners of Customs and Excise may require the regulations under this 
section, whether as to information, conditions, or other matters, to be complied 
with, and may satisfy themselves in accordance with those regulations that the 
copies are such as are prohibited by this section to be imported. 

(3) The Commissioners of Customs and Excise may make regulations, 

cither general or special, respecting the detention and forfeiture of copies, the 
importation of which is prohibited by this section, and the conditions, if any, to 
be fulfilled before such detention and forfeiture, and may, by such regulations, 
determine the information, notices, and security to be given, and the evidence 
requisite for any of the purposes of this section, and the mode of verification of 
such evidence. ■ ,-*f 

(4) The regulations may apply to copies of all works, the importation of 
copies of which is prohibited by this section, or different regulations may be 
made respecting different classes of such works . 

(5) The regulations may provide for the informant reimbursing the 
Commissioners of Customs and Excise all expenses and damages incurred in 
respect of any detention made on his information, and of any proceedings con- 
sequent on such detention ; and may provide for notices under any enactment 
repealed by this Act being treated as notices given under this section. 

(6) The foregoing provisions of this section shall have effect as if they 
were part of the Customs Consolidation Act, 1876 : Provided that, notwithstand- 
ing anything in that Act, the Isle of Man shall not be treated as part of the 
United Kingdom for the purposes of this section. 

(7) The section shall, with the necessary modifications, apply to the im- 
portation into a British possession to which this Act extends of copies of works 
made out of that possession. 


i 
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Delivery of Books to Libraries* 

15 . ( 1 ) The publisher of every book published in the United Kingdom 

Delivery of conies t within one month after the publication, deliver, 

British. Museum and other at 0WD ; expense, a copy of the book to the trustees 
libraries. of the British Museum, who shall give a written re- 

ceipt for it. 

(2) He shall also, if written demand is made before the expiration of 
twelve months after publication, deliver within onei month after receipt of that 
written demand or, if the demand was made before publication, within one month 
after publication, to some depot in London named in the demand a copy of the 
book for, or in accordance with the directions of the authority having the control 
of each of the following libraries, namely, the Bodleian Library, Oxford, the 
University Library, Cambridge, the Library of the Faculty of Advocates at 
Edinburgh and the Library of Trinity College, Dublin; and, subject to the pro- 
visions of this section, the National Library of Wales. In the case of an ency- 
clopaedia, newspaper, review, magazine, or work published in a series of num- 
bers or parts, the written demand may include all numbers or parts of the work 
which may be subsequently published. 

(3) The copy delivered to the trustees of the British Museum shall be a 
copy of the whole book with all maps and illustrations belonging thereto, finish- 
ed and coloured in the same manner as the best copies of the book are published, 
and shall be bound, sewed, or stitched together, and on the best paper on which 
the book is printed. 

(4) The copy delivered for the other authorities mentioned in 
this section shall be on the paper on which the largest number of copies of the 
book is printed for sale, and shall be in the like condition as the books prepared 
for sale. 

(5) The books of which copies are to be delivered to the National Lib- 
rary of Wales shall not include books of such classes as may be specified in re- 
gulations to be made by the Board of Trade. 

(6) If a publisher fails to comply with this section, he shall be liable on 
summary conviction to a fine not exceeding five pounds and the value of the 
book, and the fine shall be paid to the trustees or authority to whom the book 
ought to have been delivered. 

(7) For the purposes of this section, the expression ££ book 5 ’ includes 
every part or division of book, pamphlet, sheet of letter-preds, sheet of music, 
map, plan, chart or table separately published, hut shall not include any second 
or subsequent edition of a book unless such edition contains additions or altera- 
tions either in the letter-press or in the maps, prints, or other engravings belong- 
ing thereto. 

Special Provisions as to certain Works . 

16. (1) In the case of a work of joint authorship, copyright shall subsist 

. during the life of the author who first dies and for a 

Works of joint authors. term 0 f fifty years after his death, or during the life 

of the author who dies last, whichever period is the longer, and references in 
this Act to the period after the expiration of any specified number of years from 
the death of the author shall be construed as references to the period after the 
expiration of the like number of years from the death of the author who dies 
first or after the death of the author who dies last, whichever period may J>e the 
shorter, and in the provisions of this Act with respect to the grant of compulsory 
licences a reference to the date of the death of the author who dies last shall 
be substituted for the reference to the date of the death of the author . 

(2) Where, in the case of a work of joint authorship, some one or more 
of the joint authors do not satisfy the conditions conferring copyright laid down 
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by this Act, the work shall be treated for the purposes of this Act as if the other 
author or authors had been the sole author or authors thereof: 

Provided that the term of the copyright shall be the same as it would 
have been if all the authors had satisfied such conditions as aforesaid. 

(3) For the purposes of this Act, “a work of joint authorship” means 
a work produced by the collaboration of two or more authors in which the con- 
tribution of one author is not distinct from the contribution of the other author 
or authors. 

(4) Where a married woman and her husband are joint authors of a work 
the interest of such married woman therein shall be her separate property. 


17. (1) In the case of a literary, dramatic or musical work, or an engrav- 

~ w . mg, in which copyright subsists at the date of the 

Posthumous works. de |’ th of the author or> ^ t he case of a work of joint 

authorship at i*r immediately before the date of the death of the author who 
dies last, but which has not been published, nor, in the case of a dramatic or 
musical work, been performed in public nor, in the case of a lecture, been deli- 
vered in public, before that date, copyright shall subsist till publication, or per- 
formance or delivery in public, whichever may first happen, and for a term of 
fifty years thereafter and the proviso to section 3 of this Act, shall, in the case of 
such a work, apply as if the author had died at the date of such publication or 
performance or delivery in public as aforesaid. 

(2) The ownership of an author’s manuscript after his death, where such 
ownership has been acquired undej, a testamentary disposition made by the 
author and the manuscript is of a work which has not been published nor per- 
formed in public nor delivered in public, shall be prima facie proof of the copy- 
right being with the owner of the manuscript. 

18. Without prejudice to any rights or privileges of the Crown, where any 

work has, whether before or after the commencement 
Provisions as to Govern- 0 f this Act, been prepared or published by or under 
meat pubhcatums. the direction or control of His Majesty or any Gov- 

eminent department, the copyright in the work shall, subject to any agreement 
with the author, -belong to His Majesty, and in such case shall continue for a 
period of fifty yeais from the date of the first publication of the work. 

19. (1) Copyright shall subsist in rC cards perforated rolls, and other con- 

•d . , . trivances by means of which sounds may be mechani- 

paWMtromente? *° t “ echaiu ' cally reproduced, in like manner as if sucIl contri- 
vances were musical works, but the term of copyright 
shall be fifty years from the making of the original plate from which the contri- 
vance was directly or indirectly derived, and the person who was the owner of 
•such original plate at the time when such plate was made shall be deemed to be 
the author of the work, and, where such owner is a body corporate, the body 
corporate shall be deemed for the purposes of this Act to reside within the parts 


Seo. 19 does not in terms provide +Jiat the 
making of the record must be a lawful act 
or with the consent of the owner of the 
■copyright in the original work, if such a 
person exists. But the section must be 
limited to a lawful making of the record. 
The copyright conferred by the section on 
the owner of the plate from which the record 
is made presupposes, /therefore, that that 
plate came into existence lawfully. I.Lr.R. 
(1937) Bom. 724=39 BomJUB. 654=A.I.B. 
1937 Bom. 472. Where the original work 
is the subject-matter of the copyright, it ne- 
cessarily follows that the consent of the 
owner of that copyright must be obtained 


to the m aki ng of the plate. Obviously it 
would be lawful for the owner to refuse his 
consent. It would also be legitimate for him 
to give his consent subject to certain condi- 
tions and those conditions . may involve res- 
tricting the copyright which the owner of 
the plate would otherwise acquire under sec. 
19. Such copyright might be restricted in 
various ways, amongst others, by restricting 
*he public performance of records made 
from the plate, u (Ibid,) Quaere, — Whe- 
ther the rights which accrue to the maker of 
a record or plate under sec. 19, are subject 
or subsidiary to the rights of the owner of 
copyright in the original work? (Ibid,) 
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of His Majesty’s dominions to which, this Act extends if it has established a 
place of business within such parts. 

( 2 ) It shall not be deemed to be an infringement of copyright in any 
musical work for any person to make, within the parts of His Majesty’s domi- 
nions to which this Act extends, record^ perforated rolls or other contrivances 
by means of which the work may be mechanically performed, if such person 
proves — 

(o) that such contrivances Have previously been made by, or with con- 
sent or acquiescence of, the owner of the copyright in the work; and 

(b) that he has given the prescribed notice of his intention to make the 
contrivances, and has paid in the prescribed manner to or for the benefit of, the 
•owner of the copyright in the work royalties in respect of all such contrivances 
sold by him, calculated at the rate hereinafter mentioned: 

Provided that 

(*) nothing in this provision shall authorise any alterations in, or omis- 
sions from, the work reproduced, unless contrivances reproducing the work sub- 
ject to similar alterations and omissions have been previously made by, or with 
the consent or acquiescence of, the owner of the copyright, or unless such altera- 
tions or omissions are reasonably necessary for the adaptation of the work to 
the contrivances in question; and 

(ii) for the purposes of this provision, a musical work shall be deemed 
-to include any words so closely associated therewith as to form part of the same 
work, but shall not be deemed to include a contrivance by means of which sounds 
may be mechanically reproduced. 

( 3 ) The rate at which such royalties as aforesaid are to be calculated 

shall — 

(а) in the case of contrivances sold within two years after the commence- 
ment of this Act by the person making the same, be two and one-half per cent.; 
and 

(б) in the case of contrivances sold as aforesaid after the expiration of 
that period, be five per cent. 

■on the ordinary retail selling price of the contrivance calculated in the prescrib- 
ed manner, so however that the royalty payable in respect of a contrivance 
shall, in no case, be less than a half-penny for each separate musical work in 
which copyright subsists reproduced thereon, and, where the royalty calculated 
as aforesaid includes a fraction of a farthing, such fraction shall be reckoned as 
a farthing: 

Provided that, if, at any time after the expiration of seven years from the 
commencement of this Act, it appears to the Board of Trade that such rate as 
aforesaid is no longer equitable, the Board of Trade may, after holding a pub- 
lic inquiry, make an order either decreasing or increasing that rate to such ex- 
tent as under the circumstances may seem just, but any order so made shall be 
prov isional only and shall not have any effect unless and until confirmed by 
parliament ; but, where an order revising the rate has been so made and confirm- 
ed, no further revision shall be made before the expiration of fourteen years 
from the date of the last revision. 

(4) If any such contrivance is made reproducing two or more different 
works in which copyright subsists and the owners of the copyright therein are 
different persons, the sums payable by way of royalties under this section shall 
be apportioned amongst the several owners of the copyright in such proportions 
as, failing agreement, may be determined by arbitration. 

( 5 ) When any such contrivances by means of which a musical work may 
be mechanically performed have been made, then, for the purposes of this 

c. c. M. — 239 
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section, the owner of the copyright in the work shall, in relation to any person 
who makes the prescribed inquiries, be deemed to have given his consent to the 
making of such contrivances if he fails to reply to such inquiries within the pre- 
scribed time. 

(6) For the purposes of this section, the Board of Trade may make 
regulations prescribing anything which under this section is to be prescribed, 
and prescribing the mode in which notices are to be given and the particulars to 
be given in such notices, and the mode, time, and frequency of the payment of 
royalties, and any such regulations may, if the Board think fit, include regula- 
tions requiring payment in advance or otherwise 'securing the payment of royal- 
ties. 

(7) In the case of musical works published before the commencement of 
this Act, the foregoing provisions shall have effect, subject to the following modi- 
fications and additions : 

(a) The conditions as to the previous making by, or with the consent or 
acquiescence of, the owner of the copyright in the work, and the restrictions as 
to alterations in or omissions from the work shall not apply; 

(&) The rate of two and one-half per cent, shall be substituted for the 
rate of five per cent, as the rate at which royalties are to be calculated, but no 
royalties shall be payable in respect of contrivances sold before the first day of 
July, nineteen hundred and thirteen, if contrivances reproducing the same work 
had been lawfully made, or placed on sale, within the parts of His Majesty’s 
dnmininng to which this Act extends before the first day of July, nineteen hun- 
dred and ten; 

(c) Notwithstanding any assignment made before the passing of this 
Act of the copyright in a musical work, any rights conferred by this Act in res- 
pect of the making, or authorising the making, of contrivances by means of which 
the work may be mechanically performed shall belong to author or his legal 
personal representatives and not to the assignees, and the royalties aforesaid 
shall be payable to, and for the benefit of, the author of the work or his legal 
personal representatives : 

(<Z) The saving contained in this Act of the rights and interests arising 
from, or in connexion with, action taken before the commencement of this Act 
Hba.ll not be construed as authorising any person who has made contrivances by 
means of which the work may he mechanically performed to sell any such con- 
trivances, whether made before or after the passing of this Act, except on the 
terms and subject to the conditions laid down in this section : 

(e) Where the work is a work on which copyright is conferred by an 
Order in Council relating to a foreign country, the copyright so conferred shall 
not, except to such extent as may be provided by the Order, include any rights 
with respect to the making of records, perforated rolls, or other contrivances by 
mean* of which the work may be mechanically performed. ■ 

(8) Notwithstanding anything in this Act where a record, perforated 
roll, or other contrivance by means of which sounds may be mechanically repro- 
duced has been made before the commencement of this Act, copyright shall, as 
from the commencement of this Act, subsist therein in like manner and for the 
like term as if this Act had been in force at the date of the malting of the ori- 
ginal plate from which the contrivance was directly or indirectly derived : 

Provided that — 

(») the person who, at the commencement of this Act, is the owner of 
sueh original plate shall be the first owner of such copyright; and 

(«) nothing in this provision shall be construed as conferring copyright 
in any such contrivance if the making thereof would have infringed copyright in 
some other such contrivance, if this provision had been in force at the time of 
the making of the first-mentioned contrivance. 
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20. Notwithstanding anything in this Act, it shall not be an infringement 
Provision as to political of copyright in an address of a political nature deli- 


vered at a public meeting to publish a report thereof 
in a newspaper. 

21. The term for which copyright shall subsist in photographs shall be 
- . . A , fifty years from the making of the original negative 

grapb^ 1S10nf1 88 t0 p ot °" from which the photograph was directly or indirectly 
. _ derived, and the person who was owner of such nega- 

tive at the time when such negative was made shall be deemed to be the author 
of the work, and, where such owner is a body corporate, the body corporate 
shall be deemed for the purposes of this Act to reside within the parts of TTis 
Majesty’s dominions to which this Act extends if it has established a place of 
business within such parts. * 


22. (1) This Act shall not apply to designs capable of being registered 

under the Patents and Designs Act, 1907, except 
Provisions as to designs designs which, though capable of being so registered, 
registrable^ under ?, Edw. are not or intended to be used as models or 

' ’ ‘ patterns to be multiplied by any industrial process. 

(2) General rules under section 86 of the Patents and Designs Act, 1907, 
may he made for determining the conditions under which a design shall be deem- 
ed to be used for such purposes as aforesaid. 


23. If i# appears to His Majesty that a foreign country does not give, or 
has not undertaken to give, adequate protection to 
Works of foreign an- the works of British authors, it shall be lawful for 
^ His Majesty by Order in Council to direct that such 
to which Act ex' °f tlie provisions of this Act as confer copyright on 
tends. works first published within the parts of His 

Majesty’s dominions to which this Act extends, shall 
not apply to works published after the date specified in the Order, the authors 
whereof are subjects or citizens of such foreign country, and are not resident 
in His Majesty’s dominions and thereupon those provisions shall not apply to 
such works. 


24. (1) Where any person is immediately before the commencement of 

•p • 4."rirr this Act entitled to any such right in any work as is 

xistmg w . specified in the first column of the First Schedule to 

this Act, or to any interest in such a right, he shall, as from that date 1 be entitled 
to the substituted right set forth in the second column of that schedule, or to 
the same interest in such a substituted right, and to no other right or interest, 
and such substituted right shall subsist for the term for which it would have 


Sec. 20. — “Public meeting” is not defined 
in this Act, but see sec. 4 of tlie English Law 
of Libel Amendment Act, 1888 (51 and 52 
Vic., c. 64)*. 

Sec. 24. — Under sec. 24 no new right was 
conferred on an author in respect of an ex- 
isting book. Whatever copyright he had at 
the commencement of the Act was continued 
in his favour. 154 X.O. 207=1034 All. 922. 
An entry in the Copyright Register Book 
under sec. 3 of the previous Copyright Act 
is prima facie evidence of the’ partnership 
of the person mentioned therein, bu£ the ab- 
sence of that provision from the new Copy- 
right Act doeB not make it any the less evi- 
dence when the new Act grants to the ‘owners 
of existing copyrights, rights at least as 


valuable as the rights given under the repeal- 
ed Act. Sec. 14 of the Indian Evidence Act 
can, therefore, be invoked to make such evi- 
dence admissible. A High Court can in such 
eases interfere under sec. 15 of the Charter 
Act. 30 I.C. 721=16 Cr.L.J*. 673. If a 
copyright is shown to have subsisted when 
Act HI of 1914 came into force the period 
of copyright substituted by that Act would 
be 50 years from the death of the author. 
Where the complaint for infringement is 
made after the new Act the question to be 
considered is whether the copyright was sub- 
sisting under the new Act and not wh ether 
it waif' subsisting under the old Act XX. 131 
I.C. 865=1931 A.L.J. 304=1931 AIL 353. 
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subsisted if this Act had, been in force at the date when the work was made and 
the work had been one entitled to copyright thereunder : 

Provided that — 

(a) if the author of any work in which any such right as is specified in 
the first column of the First Schedule to this Act subsists at the commencement 
of this Act has, before that date, assigned the right or granted any interest 
therein for the whole term of the right, then at the date when, but for the pas- 
sing of this Act, the right would have expired the substituted right conferred 
by this section shall, in the absence of express agreement, pass to the author of 
the work, and any interest therein created before the commencement of this 
Act and then subsisting shall determine ; but the person who immediately before 
the date at which the right would have so expired was the owner of the right 
or interest shall be entitled at his option either — 

(1) on giving such notice as hereinafter mentioned, to an assignment of 
the right or the grant of a similar interest therein for the remainder of the term 
of the right for such consideration as, failing agreement, may be determined 
by arbitration; or 

(«) without any such assignment or grant, to continue to reproduce or 
perform the work in like manner as theretofore subject to the payment, if de- 
manded by the author within three years after the date at which the right 
would have so expired, of such royalties to the author as, failing agreement, 
may be determined by arbitration, or where the work is incorporated in a col- 
lective work and the owner of the right or interest is the proprietor of that collec- 
tive work, without any such payment; 

The notice above referred to must be given not more than one year nor 
less than six months before the date at which the right would have so expired, 
and must be sent by registered post to the author, or, if he cannot with reason- 
able diligence be found advertised in the London Gazette and in two London 
newspapers ; 

(b) where any person has, before the twenty-sixth day of July nineteen 
hundred and ten, taken any action whereby he has incurred an expenditure or 
liability in connexion with the reproduction or performance of any work in a 
manner which at the time was lawful, or for the purpose of or with a view to 
the reproduction or performance of a work at a time when such reproduction or 
performance would, but for the passing of this Act, have been lawful, nothing 
in this section shall diminish or prejudice any rights or interests arising from or 
in connexion with such action which are subsisting and valuable at the said date, 
unless the person who by virtue of this section becomes entitled to restrain such 
reproduction or performance agrees to pay such compensation as, failing agree- 
ment, may be determined by arbitration. 

(2) For the purposes of this section, the expression “author” includes 
the legal personal representatives of a deceased author. 

(3) Subject to the provisions of section 19, sub-sections (7) and (8) and 
of section 33 of this Act, copyright shall not subsist in any work made before 
the commencement of this Act, otherwise than under, and In accordance , with, 
the provisions of this section. 

Application to British Possessions. 

25. (1) This Act, except such of the provisions thereof as are expressly 

restricted to the Ulnited Kingdom, shall extend 
Application, of Act to throughout His Majesty’s dominions: Provided that 
ntis ommiona. }t shall not extend to a self-governing dominion, un- 

less declared by the Legislature of that dominion to be in force therein either 


Sec. 25. — The certificate by the Secretary right Act, has merely the effect of bringing 
of State, under sec. 25 (2), (English) Copy- into operation the provision that the Doxni- 
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without any modifications or additions, or with such modifications and additions 
relating exclusively to procedure and remedies, or necessary to adapt 
this. Act to the circumstances of the domninion, as may he enacted by such 
Legislature. 

cl ++ ^ Secretaj y 9 ? State certifies by notice published in the London 

(Gazette that any self-governing dominion has passed legislation under which 
works, the authors whereof were at the date of the making of the works British 
subjects resident elsewhere than in the dominion or (not being British subjects) 
were resident in tbe parts of His Majesty ? s dominions to which this Act extends, 
enjoy within the dominion rights substantially identical with those conferred by 
this Act, then, whilst such legislation continues in force, the dominion shall, for 
the purposes of the rights conferred by this Act, be treated as if it were a 
dominion to which this Act extends ; and it shall be lawful for the Secretary of 
State to give such a certificate as aforesaid, notwithstanding that the remedies 
for enforcing the rights, or the restrictions on the importation of copies of 
works, manufactured in a foreign country, under the law of the dominion, differ 
from those under this Act. 


26 . (1) The legislature of any self-governing dominion may, at any time, 

T . repeal all or any of the enactments relating to copy- 

aeU gterS aEL. ^ Parliament (including this Act) so 

far as they are operative -within that dominion: Pro- 
vided that no such repeal shall prejudicially affect any legal rights existing at 
the time of the repeal, and that, on this Act or any part thereof being so repeal- 
ed by the Legislature of self-governing dominion, that dominion shall cease to 
be a dominion to which this Act extends. 


( 2 ) In any self-governing dominion to which this Act does not extend, 
the enactments repealed by this Act shall, so far as they are operative in that 
dominion, continue in force until repealed by the Legislature of that 
dominion. 


( 3 ) "Where His Majesty in Council is satisfied that the law of a self-gov- 
erning dominion to which this "Act does not extend provides adequate protec- 
tion within the dominion for the works (whether published or unpublished) of 
authors who at the time of the making of the work were British subjects resi- 
dent elsewhere than in that dominion, His Majesty in Council may, for the pur- 
pose of giving reciprocal "protection, direct that this Act, except such parts (if 
any) thereof as may be specified in the Order, and subject to any conditions con- 
tained therein shall, within the parts of His Majesty’s dominions to which this 
Act extends, apply to works the authors whereof were, at. the time of the 
making of the work, resident within the first-mentioned dominion, and to works 
first published in that dominion; hut, save as provided by such an Order, works 
the authors whereof were resident in a dominion to which this Act does not 
extend shall not, whether they are British subjects or not, be entitled to any 
protection under this Act except such protection s£s is by this Act conferred on 
works first published within the parts of His Majesty’s dominions to which this 
Act extends: 


nion in respect of which the certificate is 
issued should, for the purposes of the rights 
conferred by the (English) Act (hut for 
those purposes only), be treated as if it were 
a Dominion to which thg Act extended. Thus 
although under sec. 1, (English) Act, an au- 
thor writing in a Dominion would not, when 
the (English) Act was passed, have any 
copyright under the (English) Act, the ef- 
fect of the certificate would be that such an 


author would become a person entitled to 
“the rights conferred 9 by the (English Act). 
Hence the authors in that Dominion will 
have the same rights under the (English) 
Act, within the area to which that Act ex- 
tends as they would have if the Act extend- 
ed to the Dominion. But the certificate does 
not and cannot extend the (English) Act to 
the Dominion, if it is not in force there. 171 
I.O. 406= AXE. 1937 P.C. 326 (P-O.). 
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Provided that no such Order shall confer any rights within a self-gov- 
erning dominion, but the Governor in Council of any self-governing dominion 
to which this Act extends, may, by Order, confer within that dominion the like 
rigts as His Majesty in Council is, under the foregoing provisions of this sub- 
section, authorized to confer within other parts of His Majesty’s dominions. . 

For the purposes of this sub-section, the expression ‘ * a dominion to which 
this Act extends” includes a dominion which is for the purposes of this Act 
to be treated as if it were a dominion to which this Act extends . 

27, The Legislature of any British possession to which this Act extends 

may modify or add to any of the provisions of this 
Power* of Legislatures of Act in its application to the possession, but, except so 
British possessions to pass f ar as modifications and additions relate to pro- 
supplemental legislation. C edure and remedies, they shall apply only to works 
the authors whereof were, at the time of the making of the works, resident in 
the possession, and to works first published in the possession. 

28. His Majesty may, by Order in Council, extend this Act to any territo- 

. .. . _ , ries under His protection and to Cyprus, and, on the 

rates? 1 Wa m pr ° ** °\ making of any such Order, this Act shall, subject to 

the provisions of the Order, have effect as if the 
territories to which it applies or Cyprus were part of His Majesty’s dominions 
to which this Act extends. 

PART II. 

International Copyright. 

29. (1) His Majesty may, by Order in Council, 

Power to extend Aet to (jir ec t that this Act (except such parts, if any, there- 
oreign wor . 0 f as m£i j specified in the Order) shall apply — 

(а) to works first published in a foreign country to which the Order 
relates, in like manner as if they were first published within the parts of His 
Majesty’s dominions to which this Act extends; 

(б) to literary, dramatic, musical, and artistic works, or any class there- 
of, the authors whereof were, at the time of the making of the works, subjects 
or citizens of a foreign country to which the Order relates,, in like manner as if 
the authors were British subjects ; 

^ (c) in respect of residence in a foreign country to which the Order re- 
lates in like maimer as if such residence were residence in the parts of His 
Majesty’s dominions to which this Act extends; 

and thereupon, subject to the provisions of this Part of this Act and of the 
Order this Act shall apply accordingly: 

Provided that — 

(i) before making an Order in Council under this section in respect of 
any foreign country (other than a country with which His Majesty has entered 
into a convention relating to copyright), His Majesty shall be satisfied that that 
foreign country has made, or has undertaken to make, such provisions, if any, 
as it appears to His Majesty expedient to require for the protection of works 
entitled to copyright under the provisions of Part I of this Act; 

(U) the Order in Council may provide that the terms of copyright within 
such parts of His Majesty’s dominions as aforesaid shall not exceed that con- 
ferred by the law of the country to which the Order relates; 

(ivi) the provisions of this Act as to the delivery of copies of books shall 
not apply to works first published in such country, exeept so far as is provided 
by the Order; 

(iv) the Order in Council may provide that the enjoyment of the rights 
conferred by this Act shall be subject to the accomplishment of such conditions 
and formalities (if any) as may he prescribed by the Order ; 
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+lie nJioT P r ?™ ioM of this Act as to ownership of copyright, 

r W1 . Council may make such modifications as appear necessary having 

regard to the law of the foreign country; 

applying the provisions of this Act as to existing works, the 
nTutTn*^ Council may make such modifications as appear necessary, and mav 
P _ °- - 6 tbat nothing m those provisions as so applied shall he construed as 
g any right of preventing the production or importation of any transla- 
tion in any case where the right has ceased by virtue of .section five of the 
International Copyright Act, 1886. 

( 2 ) An Order in Council under this section may extend to all the several 
countries named or described therein. 


30. *(1) An Order in Council under this Part of this Act shall apply to all 

Application of Part II to His M ^ est ' T ’ s dominions to which this Act extends 
British possessions. except self-governing dominions and any other posses- 

sion specified in the Order with respect to which it 
appears to His Majesty expedient that the Order should not apply. 

( 2 ) The Governor in Council of any self-governing dominion to which 
this Act extends may, as respects that dominion, make the like Orders as under 
this Part of this Act His Majesty in Council is authorized to make with respect 
to His Majesty’s dominions other than self-governing dominions, and the provi- 
sions of this Part of this Act shall, with the necessary modifications, apply 
accordingly. 


(3) Where it appears to His Majesty expedient to except from the pro- 
visions of any Order any part of his dominions, not being a self-governing 
do min ion, it shall be lawful for His Majesty by the same or any other Order in 
Council to declare that such Order and this Part of this Act shall not, and the 
same shall not, apply to such part, except so far as is necessary for preventing 
any prejudice to any rights acquired previously to the date of such Order. 

PAET HI. 


Supplemental Provisions. 

31 . No person shall . be entitled to copyright or any similar right in any 

. literary, dramatic, musical, or artistic work, whether 

law ^ 031 ° f eommm published or unpublished, otherwise than under and 
_ in accordance with the provisions of this Act, or of 

any other statutory enactment for the time being in force, but nothing in this 
section shall be construed as abrogating any right or jurisdiction to restrain a 
breach of trust or confidence . 

32. ( 1 ) His Majesty in Council may make orders for altering, revoking 

_ . . A * , or varying any Order in Council made under this 

in ST aS *° Act, or under any enactment repealed by this Act, 

but any Order made under this section shall not 
affect prejudicially any rights or interests acquired or accrued at the date when 
the Order comes into operation, and shall provide for the protection of such 
rights and interests. 

(2) Every Order in Council made under this Act shall be 
published in the London Gazette and shall be laid before both Houses of Parlia- 
ment as soon as may be after it is made, and shall have effect as if enacted in 
this Act. 


b Sec. 30 (3). — This provision win not re- which tinder the previously flTrf«ti ir * g law had 
vive a right of preventing unauthorised expired before the passing of the Act. 8eet 
translations of a foreign work in England (1892) 3 Ob. 402 ; 61 C.L.J.Gh. 680. 
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33. Nothing in this Act shall deprive any of the universities and colleges. 

* ® . > 1 • .1 /n * i a a -a. irrrrc 

of 


mentioned in the Copyright Act, 1775, of any copy- 
TJmvenaty right they already possess under that Act, but the re- 


Saving 

copyright. inedies~and penaltfes for infringement of any such 

copyright shall be under this Act and not under that Act. 

34. There shall continue to be charged on, and paid out of, the Consoli- 
of compensation < * ate<i Fund tlie United Kingdom such annual com- 


Saving 
to certain libraries. 


pensation as was immediately before the commence- 
ment of this Act payable in pursuance of any Act as. 
compensation to a library for the loss of the right to receive gratuitous copies 
of hooks: 


Provided that this compensation shall not be paid to a library in any 
year unless the Treasury are satisfied that the compensation for the previous 
year has been applied in the purchase of books for the use of and to he preser- 
ved in the library. 


Interpretation 4 


35. (1) In this Act, unless the context other- 

wise requires, — 


“Literary work” includes maps, charts, plans, tables, and compilations;. 


“Dramatic work” includes any piece for recitation, choreographic work 
or entertainment in dumb show, the scenic arrangement or acting form of which 
is fixed in writing or otherwise, and any cinematograph production where the 
arrangement or acting form or the combination of incidents represented give 
the work an original character; 

“Artistic work” includes works of painting, drawing, sculpture and 
artistic craftsmanship, and architectural works of art and engraving and proto- 
graphs; 

“Work of sculpture” includes casts and models; 

“Architectural work of art” means any building or structure haying an 
artistic character or design, in respect of such character or design, or any model 
for such building or structure, provided that the protection afforded by this 
Act shall be confined to the artistic character and 'design, and shall not extend 
to processes or methods of construction; 

“Engravings,” include etchings, lithographs, wood-cuts, prints, and other 
similar works, not being photographs ; 

“Photograph” includes photo-lithograph and any work produced by any 
process analogous to photography; 

“Cinematograph” includes any work produced -by any process analogous 
to cinematography; 


Sec. 35: “Literacy work”.— It is to be 
noted that this definition as well as ones 
which, follow it do not purport to be exclu- 
sive and that k the ordinary and popular 
meaning must be given to the words inter- 
preted as well as making them inclusive of 
those things specifically mentioned . The 
word “book” does not appear in this section, 
but the definition of “book” given in the 
Copyright Act (1842), 5 & 6 Vic., c. 45, was 
held to include wood engravings. (1852) 5 
De a. & Sm. 267; 21 L.J.Ch. 470; maps, 
(1871) L.R. 6 Ch. 346; 40 L.J.Ch. 489; and 
newspapers. (1881) 17 Ch.D. 708; 50 L.J. 
Ch. 621 ; (1899) 40 Ch.D. 425; 58 L.J.Ch. 
293 (C^A.), overruling (1869) L.B. 9 Eq. 324; 
39 L.J.Ch. (52) which have no right to copy 
from each other, (1892) 3 Ch. 489; 61 I*J. 


Ch. 521; but not the title of a book in the 
ordinary sense. (1881) 18 Ch.D. 76; 50 L.J. 
Ch. 809. 

“ En’gravtn'gs ” . — Copyright was extended 
to lithographs by sec. 14 of the International 
Copyright Act 1852 (15 & 16 Vic., c. 12) . 

“Photography ”.— 1 This will include, 
copying by a process discovered after the 
passing of the Act. (1863) 14 O.B. (N*. 
S,) 306; 32 L.J.C.P. 166; 1867) L.R. 2 
C.P. 410; 36 L.J.C.P. 139. 

“EnCFYCCiOPAEDIA.” — “ OoiiEOTTVE WORK”.. 

— The infringement of articles composed at 
the joint expense of proprietors of several' 
newspapers may be restrained at the joint 
suit of all the proprietors. (1889) 40 Ch.D. 
425; 58 L.J.Ch. 293. See (1907) 23 T.L. 
B. 370* 
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“Collective work” means — 

(a) an encyclopaedia, dictionary, year book, or similar work; 

(b) a newspaper, review, magazine, or similar periodical; and 

(c) any work written in distinct parts by different authors, or in which 
works or parts of works of different authors are incorporated ; 

“Infringing” when applied to a copy of a work in which copyright sub- 
sists means any copy, including any colourable imitation, made, or imported in 
contravention of the provisions of this Act; 

“Performance” means any acoustic representation of a work and any 
visual representation of any dramatic action in a work, including such a repre- 
sentation made by means of any mechanical instrument ; 

“Delivery”, in relation to a lecture, includes delivery by means of any 
mechanical instrument; 

“Plate” includes any stereotype or other plate, stone, block, mould, 
matrix, transfer, or negative used or intended to be used for printing or repro- 
ducing copies of any work, and any matrix or other appliance by which records, 
perforated rolls or other contrivances for the acoustic representation of the 
work are intended to be made; 


“Lecture” includes address, speech, and sermon; 

“Self-governing dominion’ ’ means the dominion of Canada, the Common- 
wealth of Australia, the dominion of New Zealand, the Union of South Africa, 
and Newfoundland. 


(2) For the purposes of this Act (other than those relating to infringe- 
ments of copyright), a work shall not be deemed to be published or performed 
in public, and a lecture shall not be deemed to be delivered in public, if published, 
performed in public, or delivered in public, without the consent or acquiescence 
of the author, his executors, administrators or assigns. 

(3) For the purposes of this Act, a work shall be_ deemed to be first 
published within the parts of His Majesty’s dominions to which this Act extends, 
notwithstanding that it has been published simultaneously in some other place 
nnlftgfl the publication in such parts of His Majesty’s dominions, as aforesaid is 
colourable only and is not intended to satisfy the reasonable requirements of the 
public, and a! work shall be deemed to be published simultaneously m two places 
if the time between the publication in one such place and^the publication m the 
other place does not exceed fourteen days, or such longer period as f° r 
time being, be fixed by Order in Council. 

(4) Where, in the case of an unpublished work, the making of a work 
has extended over a considerable period, the conditions of this Act conferrmg 
copyright shall be deemed to have been complied with, if the author was durmg 
any substantial part of that period, a British subject or a resident within the 
parts of His Majesty’s dominions to which this Act extends. 

(5) For the purposes of the provisions of this Act as to residence, am 
author of a work shall be deemed to be a resident m the parts 
of His Majesty’s dominions to which this Act extends if he is domiciled within 
any such part. 

36 Subject to the provisions of this Act, enactments mentioned in the 
Second Schedule to this Act are hereby repealed to 
Bap 0 ® 1 - the extent specified in the third column of that sche- 
dule : , 

Provided that this repeal shall not take effect ha any part of His 
Majesty’s dominions until this Act comes into operation in that part. 

C. C. M. — 24.0 
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Short title and commence- 37 . ( 1 ) This Act may be cited as The Cofy- 

men *>- right Act, 1911 . 

( 2 ) This Act shall come into operation — 

(a) in the United Kingdom, on the first day of July, nineteen hundred 
and twelve or such earlier date as may be fixed by Order in Council j 

(i) in a self-governing dominion to which this Act extends, at such date 
as may be fixed by the Legislature of that dominion ; 

(c) in the Channel Islands, at such date as may be fixed by the States of 
those islands respectively; 

(d) in any other British possession to which this Act extends on the 
proclamation thereof within the possession by the Governor. 

FIRST SCHEDULE. 

Existing Rights. 


Existing Right. Substituted Right, 

(a) In the case of Works other than Dramatic and Musical Works. 


Copyright 


Both copyright and performing right 
Copyright, but not performing right 

Performing right, but not copyright 


. . . | Copyright as defined by this Act. 1 

(b) In the case of Musical and Dramatic Works. 


Copyright as defined by this Act. 1 

Copyright as defined by this Act, except the 
sole right to perform the work or any sub- 
stantial part thereof in public. 

The sole right to perform the work in public, 
but none of the other rights comprised in 
copyright, as defined by this Act. 



SECOND SCHEDULE. 
Enactments Eepeaued. 


Section and Chapter. 

Short title. 

Extent of Repeal. 


3 Geo. 2, c. 13 
7 Geo. 3, c. 38 
15 Geo. 3, c. 53 
17 Geo. 3, c. 57 

14 Geo. 3, c. 56 

3 & 4 Will. 4, c. 15 
5 & 6 Will. 4, c. 65 
t> & 7 Will. 4, c. 59 

& 7 Will. 4, c. no 
5 & 6 Viet, c. 45 
7 & 8 Viet., c. 12 
10 & 1 1 Viet., c. 95 

15 & 16 Viet., c. 12 
25 & 26 Viet., c. 68 


The Engraving Copyright Act, 1 734 
The Engraving Copyright Act, 1 767 
The Copyright Act, 177s 
The Prints Copyright Act, 1777 
The Sculpture Copyright Act, 1814 
The Dramatic Copyright Act, 1833 
The Lectures Copyright Act, 1835 
The Prints and Engravings Copyright (Ire- 
land) Act, 1836 
The Copyright Act, 1836 
The Copyright Act, 1842 
The International Copyright Act, 1844 
The Colonical Copyright Act, 1847 
The International Copyright Act, 1852 
The Fine Arts Copyright Act, 1862 


1 Iu th© ease of an essay, article, or por- 
tion forming part of and first published in a 
review, magazine or other periodical or work 
of a like nature, the right shall be subject 
to any right of publishing the essay, article 
or portion in a separate form to which the 
author is entitled at the commencement of 
this Act, or would, if this Act had not been 
passed, have become entitled under section 


The whole Act. 
Do. 

Do. 

Do. 

Do. 

Do. 

Do. 


Do. 

Do. 

Do. 

Do. 

Do. 

Do. 

Sections one to six. 
In section eight the 
words “and pursuant 
to any Act for the pro- 
tection of copyright 
engravings,” and “and 
in any such Act as 
aforesaid.” Sections 
nine to twelve. 


eighteen of the Copyright Act, 1842 . For 
the purposes of this schedule the following 
expressions were used in the first column 
thereof, have the following meanings : 
u Copyright * \ in the case of a work which 
according to the law in force immediately 
before the co mm encement of this Act has 
not been published before that date and sta- 
tutory copyright wherein depends on publi- 
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Section and Chapter. 


Short title. 


Extent of Repeal. 


38 & 39 Viet,, c. 12 

39 & 40 Viet., c. 36 


45 & 46 Viet., c. 40 

49 & 5 ° Viet., c, 33 

51 & 52 Viet., c. 17 

52 & 53 Viet., c. 42 
6 Edw. 7, c. 36 


The International Copyright Act, 1875 
The Customs Consolidation Act, 187 6 


The Copyright (Musical Compositions) Act, 
1882, 

The International Copyright Act, 1886. . , 

The^Copyright (Musical Compositions Act, 

The Revenue Act, 1889 , . 


The Musical Copyright Act, 1906 


The whole Act. 

Section forty-two 
from “ Books wherein” 
to et such copyright 
will expire Section? 
forty four, forty-five 
and one hundred and 
fifty-two. 

The whole Act. 

Do. 


Do. 

Section one, from 
“Books first published” 
to “as provided in that 
section.” 

In section three the 
words “and which has 
been registered in 
accordance with the 
provisions of the Copy- 
right Act, 1842, or of 
the InternationalCopy- 
right Act, 1844, which 
registration may be 
effected notwithstand- 
ing anything in the 
International Copy- 
right Act, 1886.” 




THE SECOND SCHEDULE. 1 

Repeal of Enactments. 

(See section 15.) 


Year. 

No. 

Short title. 

Extent of Repeal. 



1847 

1867 


1878 


XX 

XXV 


The Indian Copyright Act, 
1847. 

The Press and Registration 
of Books Act, 1867. 


So much as has not already been repealed. 

In section 18 the following words, namely : — 
e< Every registration under this section shall, 
upon the payment of the sum of two rupees to 
the office keeping the said Catalogue, be deemed 
to be an entry in the Book of Registry kept under 
Act No. XX of 1847 (for the encouragement of 
learning in the territories subject to the Govern- 
ment of the East India Company by the defin- 
ing and providing for the enforcement of the 
right called copyright therein) ; and the provi- 
sions contained m that Act as to the said book 
of Registry shall apply mutatis mutandis to the 
said catalogue.” 


VIII 


The Sea Customs Act, 1878. 


Clause (a) of section 18. 


cation, includes the right at common law (if of this Act, includes the right at common 

any) to restrain publication or other deal- law (if any) to restrain the performance 

ings with the work; “Performing right,” in thereof in public, 
the ease of a work which has not b^n per- 1 Repealed by Act XU of 1927 . 
formed in public before the commencement 
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No. 


Year. 


Short title. 


Repealed or otherwise how affected by 
legislation. 


1870 


VII 


The Court-Fees Act, 1870 


Repealed in part XIV of 1870 ; VIII of 1871 ; 
XIII of 1889 ; VIII of 1890 ; V of 1908 ; 

XVIII of 1923. 

Repealed in part and amended, XX of 1870 ; 

VI of 1889, S. 18 ; XII of 1891 ; XI of 1923. 
Amended, XV of 1872, S. 2 ; XIII of 1875, S. 6. 

V of 1881, S. 153 ; VII of 1889, S. 13 ; XI 
of 1899, Ss. 2 and 3 ; VI of 1900, s. 47 ; IX 
of 1900 ; X of 1901 ; VI of 1905 ; VII of 
1910 ; XIV of 1911 ; XVII of 1914, S. 2 ; 
XXIV of 1917, S. 2; XVIII of 1919; 
XXXVI Ilsof 1920 ; Reg. V of 1933 ; Govern- 
ment of India (Adaptation of Indian Laws 
Order, 1937. 

KB . — As to Provincial amendments of the 
Court-Fees Act, See Assam, III of 1932, 
Bengal Acts, IV of 1922 ; VI of 1922 ; XI of 

1935 ; VII of 1935 ; III of 1948 ; Bom. Act 
III of 1926 ; Burma Acts XI of 1922 and 
III of 1926; II of ' 1932; Bombay Finance 
Acts, 1935-1940; Bom. Act IV of 1939 and 
Act I of 1942 ; Mad. Acts V of 1922 and 

XIX of 1922 ; Punjab Acts XVII of 1887 ; 

VII of 1922 ; and IV of 1939 ; U. P. Acts 
III of 1923 ; III of 1932 ; VII of 1933 ; II of 

1936 5 XIX of 1938 ; Orissa Act V of 1939 ; 

Bihar and Orissa Act II of 1922 ; Bihar Act 
XVII of 1939 ; C. P. Acts I of 1923 and 
XVI of 1935- 


CONTENTS. 


CHAPTER I. 

Pbeuminary. 

Sections. 

1. Short title. 

Extent of Act- 
Commencement of Act. 

1-A. Definition of “Apropriate Govern- 
ment. 99 

2. te Chief Controlling Revenue Autho- 
rity 7 9 defined. 

CHAPTER n. 

Pees in the High Courts and in the Courts 
op Smald Causes at the Presidency Towns. 

3. Levy of fees in High Courts on their 
Original Sides. 

Levy of fees in Presidency Small 
Cause Courts. 

4. Fees on documents filed, etc., in High 
Courts in their extraordinary jurisdiction: 

in their appellate jurisdiction: 
as Courts of reference and revision, 
o. Procedure in case of difference as to 
necessity or amount of fee. 

chapter nr. 

Fees in other Courts and in Public 
Offices. 

6. Fees on documents filed, etc., in 
Mufassal Courts or in public offices. 


Sections. 

7. Computation of fees payable in cer- 
tain suits. 

(i) for money; 

(ii) for maintenance and annuities; 

(iii) for other movable property 
having a market-value; 

(iv) (a) for movable property of no- 
market- value; 

(6) to enforce a right to share in 
joint family property; 

(c) for a declaratory decree and con- 
sequential relief; 

(d) for an injunction; 

(e) for easements; 

(/) for accounts; 

(v) for possession of land, housea 
and gardens; 

proviso as to Bombay Presidency; 

for houses and gardens; 

(vi) to enforce a right of pre-emp- 
tion; 

(vii) for interest of assignee of land- 
revenue; 

(vin) to set aside an attachment; 

(ix) to redeem; 

to foreclose; 

(x) for specific performance; 

(xi) between landlord and tenant. 
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SeOTIONS. 

? • Fee on, memorandum of appeal 
against order relating to compensation. 

V Power to ascertain net profits or 

market-value. 

■W- Procedure where net profits or maiket- 
value wrongly estimated. 

Procedure in suits for mesne profits 
•or account when amount decreed exceeds 
amount claimed. 

12. Decision of questions as to valua- 
tion . 

13. Refund of fee paid on memorandum 
o £ appeal. 

.14. Refund of fc»» on application for re- 
view of judgment. 

15. Refund where Court reverses or- 
modifies its former decision on ground of 
mistake. 

16. [Repealed. ] 

17. Multifarious suits. 

18 . Written examinations of complainants. 

19. Exemption of certain documents. 

CHAPTER III-A. 

Pbobates, Letters of Administration and 

GeRTTFIOATES OF ADMINISTRATION. 

19- A. Relief where too high a Court-fee 
has been paid. 

19-B. Relief where debts due from a de- 
ceased person have been paid out of his estate. 

19-C. Rtelief in case of several grants. 

1-9-D. Probates declared valid as to trust- 
property though not covered 'by Court-fee. 

19-E. Provision for case where too low a 
court-fee has been paid on probates, etc. 

19-F. Administrator to give proper secur- 
ity before letters stamped under section 19-E. 

19-G. Executors, etc., not paying full 
■court-fee on probates, etc., within, six months 
after discovery of underpayment. 

19-H. Notice of applications for probate 
or letters of administration to be given to 
Revenue authorities, and procedure thereon. 

19-1. Payment of court-fees in respect of 
probates or letters of administration. 


Sections. 

19- J. Recovery of penalties, etc. 

19-K. Sections 6 and 28 not to apply to 
probates or letters of administration. 

CHAPTER IV. 

Process-Fees. 

20. Rules as to costs of processes. 

Confirmation and publication of rules . 

21. Tables of prodSss-fees. 

22 . Number of peons in District and Sub- 
ordinate Courts. 

Number of peons in Mufassal Small 
Cause Courts. 

23. Number of peons in Revenue Courts. 

24. [Repealed.] 

CHAPTER V. 

Of the Mode of Levying Fees. 

25. Collection of fees by stamps. 

26. Stamps to be impressed or adhesive. 

27 . Rules for supply, number, xenewal and 
keeping accounts of stamps'. 


28. 

Stamping documents inadvertently re- 

ceived. 


29. 

Amended document. 

30.. 

Cancellation of stamp. 


CHAPTER VI. 


MISCELLANEOUS. 

31. 

[Repealed.] 


32. [Repealed.] 

33. Admission in criminal cases of docu- 
ments for which proper fee has not been paid. 

34. Sale of stamps. 

35. Power to reduce or remit fees. 

36. Saving of fees to certain officers of 
High Courts . 

SCHEDULES • 

I. Ad valorem Fees. 

Table of Rates of ad valorem Fees 
Leviable on the Institution of Suits. 
n . Fixed Fees. 

III. Form of Valuation. 

Annexure A. — Valuation of the Movable 
and Immovable Property of deceased. 
Annexure B. — Schedule of debts, etc. 
APPENDIX. 


Short title 


THE COURT-FEES ACT (VII OE 1870). 1 

[ii/A March , 1870. 

CHAPTER I. 

Preliminary. 

1. This Act may be called The Court-Fees 
Act, 1870. 


LEG-, REF. 

1 For the Statement of Objects and Reasons, 
see Gazette of Imdia, 1869, Pt V, p. 57; for 
proceedings in Council, see ibid., 1869, Supple- 
ment, pp. 1179 and 1462; ibid., 1870, Supple- 
ment, pp. 52, 378, 421, 427 and 434. 

For rules under the Act by the High Court, 
Madras, Appellate Side, see Fori St* George 
Gazette, Supplement, dated 20th December, 
1904, p. 1, and for Civil Rules of Practice by 
the same Court, under this Act, the Civil Pro- 
cedure Code and certain other Acts; fox 


Seo. 1: Objects and Scope of the Act. — 
The object of the Act is not to arm a litigant 
with a weapon of technicality but to secure 
revenue to the State and its provisions are to 
be so construed. 43 B. 507=46 I. A. 24=36 
M.L.J. 437 (P.C.). See also 22 L.W. 42; 34 
O.W.N. 1129. As to the imperative necessity 
to faithfully follow the provisions of the Act, 
see 1940 A.L.J. 891=1940 All. 55. The Act 
not only prescribes the fees, but provides liow 
these are to be ascertained, how questions as 
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Extent of Act. 
Commencement of Act. 


It extends to the whole of British India ; 

And it shall come into force on the first day of 
April, 1870. 


LEG, BEE. 

observance of the Subordinate Civil Courts 
in that province*, except the Small Cause Court 
at Madras, see ibid., 1903, Supplement, p. 1. 
Act VII of 1870 lias been declared in force 
— in Upper Burma generally (except the Shan 
States) by the Burma Laws Act (XIII of 
1898), S. 4 (1), Seh. I, Bur. Code; in “British 
Baluchistan, by the British Baluchistan Laws 
Regulation (I* of 1890), S. 3, Bal. Code; in 
the Sonthal Parganas, by the Sonthal Parga- 
nas Settlement Regulation (III of 1872), as 
amended by the Sonthal Parganas Justice and 
Laws Regulation (III of 1899), Ben. Code; 
in the sub-division of Angul, by the Angul 
District Regulation (I of 1894), S. 3, Ben. 
Code. 

It has further been declared, by notification 
under S. 3. (a) of the Scheduled Districts Act 
(XVI of 1874), to be in force in the following 
Scheduled Districts, namely: — the District of 
Hazaribagh, Gazette of India, 1881, Pt. L, p. 
507; the District of Lohardaga (now called 
the Ranchi District, see Calcutta Gazette, 
1899, Pt. I, p. 44; the District of Lohar- 
daga then included the present District of 
Palamau, separated in 1894), see Gazette of 
India, 1881, Pf . I, p. 508; the District of 
Manbhum, Gazette of India, 1881, Pt. I, p. 
509; the Pargana Dhalbhum in the District 
of Singbhum, Gazette of India, 1881, Pt. I, 
p. 510; the Scheduled Districts in Ganjam 
and Vizagapatam, see Gazette of India, 1898, 
Pt. I, p. 869; the TaTai of the Province of 
Agra, see Gazette af India , 1876, Pt. I, p. 
505. 

It has been extended by notification under 
S. 5 of the same Act to the Kolhan in the 
District of Singbhum, see. Gazette of India , 
1907, Pt. I, p. 655 and under Ss. 5 and 5-A 
of that Act to the following Scheduled Dis- 
tricts, namely: — the Garo Hills District, the 
Khasi and Jantia Hills District, the Naga Hills 
District, the North Caehar Sub-Division of th6 
Caehar District, the Mikir Hall Tract in the 
Nowgong District and the Dibrugar Frontier 
Tract in the Lakhimpur District, provided 
that the Act does not apply to natives of these 
districts and tracts who are assessed to house- 
tax except in such places and cases as the 
Deputy Commissioner may withdraw from the 
operation of the exemption, see Assam 
Gazette, 1881, Pt. I, p. 861; Gazette of India, 
1884, Pt. I, p. 164; the Lushai Hills, with 
the same proviso, see Gazette of India, 1904, 
Pt. I, p. 913, and Assam Gazette, 1904, Pt. 
II, p. 787. 

The Act came into permanent operation in 
Aden on 1st April, 1876, see Bombay Govern- 
ment Gazette, 1876, Pt. I, p. 956. 

It has been declared inapplicable to pro- 


ceedings before officers making a settlement, 
and in certain other cases under the Sonthal 
Parganas Settlement Rlegulation (HI of 
1S71), S. 8, as amended by the Sonthal 
Parganas Justice and Laws Regulation (HI 
of 1899), Ben. Code. 

The Act has been amended in Upper 
Burma by the Upper Burma Civil Courts Re- 
gulation (I of 1896), S. 36, Bur. Coder; in 
the Punjab, by the Punjab Courts Act 
(XVIII of 1884), S. 71, P. and N. W. 
Code; and in Lower Burma Jt>y the Lower 
Burma Courts Act (VI of 1900), S. 47. 


to sufficiency of fees are to be determined, 
etc. 12 A. 129= (1890) 10 A.W.N. 39. 
See also 32 M. 305 (310)=19 M.L.J. 340 
(F.B.). 

Construction op the Acjt. — The Act is a 
fiscal enactment, and must, in cases of doubt, 
be interpreted strictly in. favour of the subject. 
39 C.L.J. 209; 8 A. 438; 9 M. 148 (F.B.); 
23 CrXJ". 121; 115 P.R. 1918=44 I.C. 261 
(F.B.). See also 54 M.L.J. 67; 43 C.W.N. 
52=1938 Cal. 785; 1933 A.L.J. 673=1933 
A. 488 (F.B.); 152 I.C. 244=15 P.L.T. 
548=1934 P. 571 (S.B.); 15 A.L.J. 163 
=38 I.C. 993; 14 A.L.J. 850=36 1.0. 877; 
37 A. 159=27 I.C. 731; 34 B. 239=5 I.C. 
610.; 34 C.W.N. 1129; 1930 N. 73; 1928 L. 
113. See also the observations of Justice 
Mahmood and Chief Justice Edge on the point 
in 12 A. 129= (1890) 10 A.W.N. 39 (F.B.). 
The drafting of the Act is imperfect and un- 
scientific and its interpretation gives rise to 
much difficulty, 4 P. 336=6 P.L.T. 262= 
1925 P. 392. The Act must be taken as a 
whole and individual sections should not be 
considered by themselves in order to give ef- 
fect to the legislative intent upon a parti- 
cular matter. 21 I.C. 502=18 C.W.N. 121. 
Though the Court-Fees Act is a fiscal enact- 
ment and its provisions have therefore to be 
strictly construed, yet they should not be so- 
construed as to furnish a chance of escape and 
means of evasion. 13 Luck. 628=1937 O. 
W.N. 1186=1938 O. 1. See also 18 P.L.T. 
438=1937 Pat. 514. Practice of Court though 
long established cannot override the express 
provisions of the Act. See 12 A. 129=(1890) 
10 A.W.N. 39 (F.B.) . See also 41 I.C. 446 
(Cal.); 43 B. 507 (P.C.); 27 C. 508; 13 
C.W.N. 815 at 821. Provisions of other 
statutes which are in pari materia may be 
referred to, but when the Acts axe different in 
their scope and character, they cannot be read 
together. 22 M. 494=9 M.L.J. 37; 4 B. 
515 . Thus Limitation Act cannot be consult- 
ed. ^ 29 A. 749; 22 M. 494; 9 M. 134. The 
special provisions of the Land Acquisition Act 
should not be extended by analogy to vary 
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the provisions of the Court-Fees Act. 152 
I.C. 244=15 P.L.T. 548=1934 P. 571. In 
such an Act as the Court-Fees Act if there is 
a special provision which applies to a parti- 
cular case then that special provision must 
be applied by the Court rather than some 
general classification in which the suit may 
also be included which may be more favoura- 
ble to the plaintiff . 36 L.W. 225=1932 M. 

605=63 M.L.J. 764. The Act ought to be 
liberally construed. 1927 M. 1002=105 I.C. 
881=54 M.L.J. 67. See also 152 I.C, 244 
=1934 P. 571 (S.B.). 

Operation of the Act. — Couit-fee on an 
application (for review) should be calculated 
according to the law in force when the appli- 
cation was filed. 193$ A.L.J. 908=1933 A. 
20. See also 1940 A.L.J. 904=1941 All. 
134. Notification increasing Court-fees is- 
sued and published on a certain date in the 
official Gazette even if it was received at 
5 p.m. after office hours, would apply to 
plaints filed on the same date earlier in the 
day. 45 M.L.J. 557=46 M. 685 (F.B.). 
Plaint returned for presentation to proper 
Court — Court-Fees Act coining into force be- 
fore actual presentation — Court-fee is payable 
under the new Aet- 30 C.W.N. 90=91 I. 

0. 862=1926 C. 355. An amending Aet 
passed subsequent to the filing of the docu- 
ment need not be taken into account. 1932 
A.L.J. 908=1933 A. 20. See also 51 C. 
216 (Plaint originally filed with insufficient 
stamp) . Though the operation of its provi- 
sions may result in some extraordinary situa- 
tion, the Act must be construed as it stands. 
See 1941 A.L.J. 409=1941 AH. 357. Where 
on the death of a plaintiff in a suit for parti- 
tion of his share in certain property, his bro- 
ther, one of the defendants, steps into his shoes 
and continues the suit and obtains an amend- 
ment of the plaint so as to include his share 
of the property also and this amendment is 
obtained after the passing of the TT.P. Court- 
Fees (Amendment) Act of 1938, the Court- 
fee payable in respect of the extra share must- 
be calculated according to the Amended Act 
and not according to the Act prior to its 
amendment. I.L.R. (1942) All. 376=201 

1. C. 460=1942 A.L.J. 351=A.I.R. 1942 
All. 222. 

Application of Act. — -The various sections 
of the Court-Fees Act apply not only to suits 
but to appeals also. All the High Courts 
have always taken it for granted that ap- 
peals are valued Mn the same way as suits. 
165 I.C. 972=44 L.W. 763=71 M.L.J. 677. 
Act does not apply to cases coming before 
the ordinary original jurisdiction of High 
Court. 13 R. 156=1935 R. 460. 

Determination of Court- fees under, the 
Aot. — I n order to determine the amount of 
Court-fee payable in a suit, the Court has to 
see in each particular case what the nature of 
the relief claimed is, and for that- purpose it 
must look at the allegations contained in the 


plaint. 21 C.W.N. 375=35 I.C. 797. See 
also 15 L. 531=150 I.C. 994=1934 L. 563 

N. DAMODARAM .... 27th JTJNE .... 
(F.B.); 40 C.L.J. 150=79 I.C. 982. In 
other words, the cause of action as stated in 
the plaint must be seen. 20 C. 762=1928 
B. 476; 15 P. 386=161 I.C. 706=1936 P. 171. 
The Court-fee payable on a plaint in a suit 
and the forum of trial depend on the allega- 
tions made in the plaint and not on the de- 
fence set up by the defendant- If the plain- 
tiff can prove his allegations he would be 
entitled to the relief on the lines that he has 
claimed, and the forum of trial is the Court 
in which he has brought the suit- The fact 
that the defendant sets up a different title 
cannot alter the nature of the plaintiff's 
claim . If the facts are found' to be as plead- 
ed by the defendant, the proper course is to 
dismiss the suit and not to convert the suit into 
another of a different character. 182 I.C. 178. 
For purposes of calculation of Court-fee, the 
Court must take the allegations in the plaint 
to be prima facie correct; and a plaintiff is 
entitled to insist that the Court-fee should be 
assessed on the basis on which he has framed 

* his plaint although there might be rpom for 
suspicion that the plaint has been so drafted 
as to avoid inconvenient ‘facts and the pay- 
ment of a higher Court-fee. (1937) 1 M.L. 
J. 572=45 L.W. 720=1937 Mad. 402. The 
Court-fee lias to be determined on the nature 
of the allegations in the palint and not on 
what is set up or pleaded in the defence . 13S 
I.C. 88=1932 M. 409; 16 I.C. 773 (Sind); 
35 C.W.N. 942; 5 P. 631; 6 P. 506=1927 P. 
145. The Court should not ask itself whether 
the allegations made in the plaint are true or 
probable. 64 M.L.J. 24=141 I.C. 80=1933 
M. 430.. See also 30 I.C. 73 (Oudh) ; 16 I.C. 
773 (Sind). The substance and not the mere 
language of the plaint must be looked to . 28 
I.C. 79=38 M. 922, following 30 Mad. 18 and 
40 C. 59=21 I.C. 404. See also 1932 M. 605 
=63 M.L.J. 764=36 L.W. 225; 1939 M. 435 
= (1039) 1 MJj.J. 425; 46 L.W. 484=1937 M. 
876= (1937) 2 M.L.J. 616; I.L.R. (1938) All. 
470=1938 A.L.J. 578; 1938 All. 481; 1938 
Oudh 1; 139 I.C. 317=1932 M. 605=63 M. 
L.J. 764; 1930 N. 73; 50 M.L.J. 406=91 
I.C. 709=1925 M. 248; 13 Luck. 628=1937 

O. W.N. 1186=A.I.R- 1938 Oudh 1 (F. 
B.); 10 Pat. 432=130 I.C. 40=A.I.R. 
1931 Pat. 78; 202 I.C. 643=1942 N.L.J. 
466=1. L.R. 1943 Nag. 440=A.I.R. 1943 
Nag. 70'; A.I.R. 1944 Pat. 17 (F.B.). 
But see 1928 M. 929=110 I.C. 752 (Parties 
can avail themselves of any camouflage that 
the law allows or does not forbid) . But 
see 1935 A. M.L.J. 4. (Though Court-Fees 
Act is a fiscal enactment, Courts must see 
■that it is not evaded) . It has not been the 
practice of the Patna High Court to depend 
exclusively on the averments of the plain- 
tiff for the ascertainment of what should be- 
the proper Court-fee payable, or to permit a 
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i -A. 1 [In this Act 4 the Appropriate Government 9 means, in relation to 
- - . . r u . . fees or stamps relating to documents presented or to be 

O^ernmcnL^ Appropnate presented before any officer serving under the Central 

Government, that Government, and in relation to any 
other fees or stamps, the Provincial Government.] 


LEG-, KEF. 

i Inserted by A.O., 1937. 

tiff to escape liability by a vague and indefi- 
nite statement of facts in the plaint, or to 
penalize him because he may possibly ask for 
•a declaration 'which may be unnecessary. 18 
P.L.T. '438=1937 Pat. 514. Merely assert- 
ing that a suit is a suit for administration 
‘does not make it one, and if a party sues to 
recover an estate, the valuation of the suit 
must be the value of the estate he seeks to 
recover. 1937 Rang.L.K. 426=1937 Kang. 
455. It is the duty of Court to see that proper 
value is put on the relief claimed. Where it 
is too small on the face of the plaint, tin 
Court can question the same. 21 I.C. 404= 
40 C. 615. The question whether Court-fee 
should be paid or not is a matter that is im- 
portant from the point of view of Govern- 
ment alone. 133 I.C. 465=1931 A.L.J. 
727=1931 A. 659. The plaintiff's estimate' 
•of the value of land, if contrary to the sec- 
tion of the Court-Fees Act, cannot be allow- 
ed to operate to the prejudice of the defen- 
dant at any stage of the suit. The defen- 
dant can object to the valuation whenever 
it is in his interest to do so. 49 A. 398= 
25 A.L.J. 258=1927 A. 308. Court-fee is 
paid on the relief available at the institu- 
tion of the Buit, but if circumstances 
change and it becomes necessary for 
the plaintiff to ask for any further relief, it 
is open to him to apply to the Court for 
amendment of the plaint by adding new re- 
lief and to offer to pay Court-fee thereon. 20 
P.L.T. 818=1939 P.WMST. 61=1939 P. 
219. Appeal liable to ad valorem Court-fee 
but not valued as such — Ad valorem fee 
should be levied before admission of appeal. 
See 1937 Pat. 514=18 P.L.T. 438. As to 
Tefund of Court-fees, see under S. 13. 

COMPROMISE B ET WEE N PARTIES ANI> COURT. 

— Tlio question of Court-fee cannot be settled 
by any compromise between the parties and 
the Court, in the absenc eof any one repre- 
senting the fiscal authorities. 14 L. 558= 
144 I.C. 636=1933 L. 905. See also 1939 
A. 659. 

Court-Fees and Limitation. — Where no 
Court-fee stamp was affixed to the copy of 
the order appealed against filed along with 
the memorandum of appeal and in spite of 
the objection raised by the office the 3tamp 
was not affixed till long after the expiry of 
the period of limitation . Held , that the appeal 
was not properly presented within time. 147 
I.C. 342=35 P.L.Bi. 142=1934 L. 272, A 
memorandum of appeal presented to the Court 
■of the District Judge under the law applicable 
to appeals, which has been transferred to the 


High Court on an application by the appellant 
should bear court-fee stamp as prescribed for 
a memorandum of appeal presented to the 
High Court. 41 O.W.N. 1083=65 C.L J 
499=1937 C. 514. ’ ’ 

Jurisdiction.— The Suits Valuation Act 
and the Court-Fees Act are purely fiscal en- 
actments and they have no bearing on the 
question^ as to which is the proper Court for 
the institution of the suit having regard to 
the value of the property. 1932 A.L.J. 416 
—1932 A. 413. When a Court has disposed 
of a suit, it has no jurisdiction to take up the 
question of valuation of the suit for purposes 
of Court-fee or to 'direct the payment of 
additional Court-fee. 1936 R.D. 390. There 
is no provision in the Court-Fees Act which 
justifies a process of attachment for recovery 
of court-fees after the Court finally parts 
with seisin of a case. 140 I.C. 191=1932 
A.L.J. 165=1932 A. 316. See also 1933 M. 
W.N. 330=1934 A.L.J. 820. The only 
Court which can rectify an improper order 
as to Court- fee is the appellate Court and in 
cases fwhere no appeal lies, the revisional 
Court. 81 I.C. 56=1923 All. 86. 

Cour-Fee and Valuation Charts. — Charts 
showing the minimum values of lands of dif- 
ferent classes in different parts of the dis- 
trict may be used for the purposes of S. 9 
of the Court-Fees Act. But such charts 
cannot and must not be put upon the parties 
as though they are evidence in themselves and 
any judicial officer acting in a judicial matter 
upon such charts is acting without evidence 
before him. 33 C.W.1V. 952=50 C.L.J. 
164. The Court-Fees Act provides that the 
Court may issue a commission for local in- 
vestigation but there is no provision for a 
chart osssued by the District Court to the 
subordinate Court in which the valuation is 
set out of the various classes of lands in the 
District. 33 C.W.3ST. 845=49 C.L.J. 562 
=1929 Cal. 717. 

Refund of Court-fee . — The Court can 
order a refund of Court-fees (1) where the 
Court-fees Act applies, (2) where there id an 
excess payment by a mistake, and (3) where 
on account of a mistake of a Court a party 
has been compelled to pay the Court-fees either 
wholly or in part. Outside these cases the 
Court has no authority to direct a refund. 
Thus where an appeal is withdrawn a* 1 con- 
seuently dismissed, the appellant is not en- 
titled to apply for a refund of the Court-fees 
paid on the memorandum of appeal. 57 M. 
1028=1934 M. 566=67 M.L.J. 321. See 
aho 159 I.C. 443=1935 C. 707; 1935 Pesh. 
Where on a memorandum of appeal filed out 
of tune a conditional order was made by the 
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“Chief Controlling Revenue „ *** P n ** A ?> unleS ® 
authority ” defined. nant m subject or context. Chief Controlling 

Revenue authority 93 means — 

(a) in the Presidency of Fort St. George 2 (The Presidency of Fort William 
in Bengal) and the territories respectively under the administration of the Pro- 
vincial Governments of (Bihar and Orissa) 8 and the North-Western Provinces 4 
and the Chief Commissioner of Oudh — the Board of Revenue ; 

(b) in the Presidency of Bombay outside Sind and the limits of the town 
•of Bombay — a Revenue Commissioner ; 

(c) in Sind — the Commissioner ; 

(d) in the Punjab 6 and Burma, including Upper Burma — the Financia 
•Commissioner ; and 

(e) elsewhere — the Provincial Government or such officer as the ^Pro- 
vincial Government may, by notification in the [Official Gazette,] 7 appoint in 
-this behalf.] [ Repealed by . 4 . 0 .]. 


LEG. REF. 

IS. 2 has been omitted as in force else- 
where than in Bengal by A.O., 1937. 

2 The words “The Presidency of Fort 
William in Bengal” were inserted by Act 
XXIV of 1917. 

3 The words “Bihar and Orissa” were sub- 
stituted for the word “Bengal” by Act 
XXIV of 1917. 

^ These Provinces are now known as the 
United Provinces of Agra and Oudh and the 
Lieutenant-Governor and Chief Commissioner 
as the Lieutenant-Governor of those Provin- 
ces, sec Proclamation No. 9196, P., dated the 
22nd March, 1902; Gazette of India, 1902, 
Pt. I., p. 228 and the United Provinces Re- 
signation Act (VII of 1902). 

5 As to the N.-WJT. Province, see the N.- 
W.F. Province Law and Justice Regulation. 
(VH of 1901), S. 6 (1) (<2), P. and N.- 
W. Code. 

6 Substituted by A . O . , 1937 . 

7 For officer appointed for (1) the Island 
of Bombay, see Bombay Government Gazette, 
1902, Pt. I, p. 35; (2) Baluchistan, see 
Gazette of India, 1908, Pt. I, p. 389 and 
(3) The Assam Valley Districts and certain 
parts of the district of Cachar, see B. B. 
and A . Gazette, 1905, Pt. I, p. 5. 

8; 46 L.W. 757=(1937) 2 M.L.J. 788. 
Where on a memorandum of appeal filed out 
of time a conditional order was made by the 
Court for its admission and the condition 
was not complied with by the appellant, he is 
not entitled to get refund of Court-fees 
paid on the memorandum of appeal- C. 
W.N. 1184. The Court has inherent juris- 
diction to order a refund of Court-fee even 
in cases which do not fall within Ss. 13, 14 
and 15, Court-Fees Act. Where there has 
T)ecn no real trial of the main issues involved 
in the case in both the Courts - below, the 
■appellant is entitled to a refund of Court- 
fee paid by him in the lower appellate Court 
on the memorandum of appeal. 41 P. 

L. R. 796=1939 L. 257. Bee also (1939) 

M. L.J. 867. Apart from the provisions of 
Ss. 14 and 15 of the Act, the Court has 
power in proper cases to make an order for 

C.C.M. — 241 


refund where it is found that the Court-fees 
have been paid under an order subsequently 
held to be wrong. I. L.R. (1942) 2 Cal. 
253=75 C.L.J. 393=46 C.W.N. 697=A.I. 
R. 1942 Cal. 539. Where a suit is properly 
filed in a Civil Court, hut in the meantime 
the legislature takes away, by an amendment 
of the law, the right to the relief claimed 
ni the. suit, the Civil Court should dismiss 
the suit. It cannot invoke its inherent powers 
to order the refund of the Court-fee or grant 
a certificate under the Court-Fees Act. 51 
L.W. 105=1940 M.W.N. 68=1940 Mad. 
451. The District Court, as a Court of ap- 
peal, is not entitled to issue an order of re- 
fund of excess Court-fees paid on the me- 
morandum of appeal. Recovery of excess 
amount paid is a matter between the party 
concerned and the Revenue Authorities. AH 
that the District Court can do is to certify 
that in its opinion the amount paid by the 
appellant is in excess of the amount requir- 
ed by law. Armed with the certificate the 
party may go to the Revenue authorities and 
claim a refund from them. The certificate 
is _ however merely the expression of he 
opinion of the Court which the executive 
orders of the Government require to be ob- 
tained where any person desires to make an 
application to the Revenue authorities for 
the refund of the fees paid in excess. 164 
I.C. 639=1936 R. 352. The plaintiff who 
was called upon to make good a deficiency 
in Court-fee, without having done so, made 
an application to the Court to permit hex to 
withdraw the suit with liberty to sue again. 
Her application was granted but subsequent- 
ly an attachment of her property was order- 
ed to enforce the payment of the deficiency 
in Conrt-fee whereupon she paid. In revi- 
sion, held, that it was not open to a Court 
to issue an order of attachment for realisa- 
tion of deficiency in Court-fee stamp. Held, 
further that as no order permitting the plain- 
tiff to withdraw the suit and to bring a fresh 
suit could have been made on the basis of 
an insufficiently stamped plaint, which was 
liable to be rejected, the plaintiff had paid 
what was due from her and was, therefore, 
not entitled to get hack the money. 152 
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CHAPTER II. 

Fees in the High Courts and in the Courts of Small Causes at the 

Presidency-towns. 

3. The fees payable for the time being to the clerks and officers (other than 
T r « • ti* 1 r. ~ the sheriffs and attorneys) of the High Courts esta- 

on^hk Srigi^Iid^ 0 Wished by Letters Patent, by virtue of the power 

conferred by [section 15 of the Indian High Courts 
Act, 1861, or section 107 of the Government of India Act, 1915] 1 [or section 229 
of the Government of India Act, 1935.]® 

or chargeable in each of such Courts under No. 11 of the first, and Nos. 
7 1 2, 14, [ * ] s 9 20 and 21 of the second schedule to this Act annexed ; 

r r r . ~ and the fees for the time being chargeable in the 
Si^rc^uI e Courts PreSldenC> Courts of Small Causes at the Presidency-towns, 4 and 

their several offices, 

shall be collected in manner hereinafter appearing. 


LEG. SEP. 

1 The words “Section 15 of the Indian 

High Courts Act 1915” were sub- 

stituted for the words “St . 24 and 25 Vic., 
Ch. 104, S. 15“ by Act XXXV of 1917. 

2 Inserted by A.O., 1937. 

3 The number “sixteen” was repealed by 
the Repealing' and Amending Act XEI of 
1891. 

4. See the Presidency Small Cause Courts 
Act (XV of 1882), Ch. X. 

I.C. 816=1934 A.L.J. 820=1934 A. 989. 

A plaintiff whose plaint is rejected for non- 
payment of deficit Court-fee within the tune 
fixed by the Court is not entitled to an order 
of refund of the Court-fee paid by him ori- 
ginally on his plaint, and the Court has no 
inherent jurisdiction to refund the Court-fee 
in such a case. 1937 A.L.J. 481=1937 AIL 
505. 

COURT-FEE — PRECEDENCE OVER OTHER DEBTS. 
— Court-fees form crown debts and are en- 
titled to precedence over the debts of other 
creditors. 80 I.C. 935=1925 Mad. 433. 

Charge for Court-fees in pauper suit — 
Liability of Purchaser from pauper. — The 
charge under O. 33, r. 10, C. P. Code, is 
created by law and a purchaser of a decree 
obtained by a pauper takes it subject to the 
charge* The charge however is only for the 
Courfc-fee and not for the fees of the Gov- 
ernment Pleader also. 147 I.C. 751=1934 
A . 438 . Suit or appeal in forma pauperis — 
Beview of judgment in — Application for — 
Court-fee — If payable. See 40 C.W.3ST. 
1407. 

“British India.” — See General Clauses 
Act, S. 3 (7). See also 9 B. 244 ana notes 
under 8. 3, 0. P. Code. 

Secs. 3 and 4: Scope op the Sections. — 
S. 4, Court-Fees Act, is imperative and enacts 
that no document of any kind shall be receiv- 
ed unless it bears Court-Fees of the requisite 
value. Though S. 149, C. P. Code? which 
was subsequently introduced in the Code of 
Civil Procedure, vests in the Courts a dis- 
cretion as to whether appeals with insufficient 
Court-fee should be allowed to be received 
when proper Court-fees are paid within the 


time allowed by the Court, the discretion 
should be exercised on correct judicial prin- 
ciples, and not so as to nullify the express 
provisions of S. 4 of the Court-Fees Act. 

61 C. 663=38 C.W.N. 650=1934 C. 659. 

S. 4 has no application to the ordinary ori- 
ginal civil and criminal jurisdiction, or ad- 
miralty and matrimonial jurisdictions, etc.* 
of the High Court. But S. 3 enacts that 
the procedure laid down in Chapter V, Ss. 

25 to 28 for collections and the mode of levy- 
ing the fees shall apply to the original juris- 
diction as well as the appellate Jurisdiction 
of the High Court but it is not 
applicable to Letters Patent appeal 
from the judgment of a single Judge 
of the High Court and no Court-fee is levi- 
able thereon except Bs. 2 prescribed for an 
application to the High Court. 44 A. 13= 
19 A.L.J. 677. See also 13 B. 156; 1933 
8. 148 (Income-tax Beference) ; 45 M. 849 
1=1922 M. 421; 65 I.C. 675; 3 L. 420= 
1923 L. 275; 1 P. 384=3 P.L.T. 194; nor 
to appeals under Agency Buies referred by 
Government to High Court for disposal 22 
M. 162. A reasonably wide construction 
must be given to 8. 3 and if a particular 
fee could have been imposed under the High 
Courts Act or the Government of India Act, 
ir is payable in virtue of the power con- 
ferred by that Act within the meaning of 
the section, even although the High Court 
purported to impose the fee under a power 
derived from some other source. B. 204 
of the Insolvency Buies (Calcutta) made 
under S. 112 of the Presidency Towns In- 
solvency Act could have been made by the 
High Court under the powers conferred on it 
by S. 15 of the Indian High Courts Act and 
the fees prescribed thereby are accordingly- 
covered by S. 3 of the Court-Fees Act. 42' 
C.W.2C. 1146=1938 Cal. 755. Suit trans- 
ferred to High Court under Cl. 13 of the 
Letters Patent (Mad.) from Presidency 
Small Cause Court — Deficiency must be paid 
according to Court-Fees Act. 22 L.W. 15- 
=91 I.C. 751=1925 M. 1216. Where a 
suit is transferred from the City Civil Court 
to the High Court under CL, 13 of the Letters 
Patent and tried by the High Court as a* 
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4. No document of any of the kinds specified in the first or second sche- 

_ , . c , . dule to this Act, annexed, as chargeable with fees, 

etc^n HfehcSSte in £dr sha H filed, exhibited or recorded in, or shall be 
extraordinary jurisdiction. received or furnished by, any of the said High Courts 

in any case coming before such Court in the exercise 
of its extraordinary original civil jurisdiction ; 

or in the exercise of its extraordinary original criminal jurisdiction ; 
or in the exercise of its jurisdiction as regards appeals from the fjudg- 
T , . „ . . . ments (other than judgments passed in the exercise 

diction. ^ aPPC e JUnS " °f ordinary original civil jurisdiction of the Court) 

of one] 1 or more Judges of the said Court, or of a 

Division Court; 

or in the exercise of its jurisdiction*, as regards appeals from the Courts 
subject to its superintendence ; 

As Courts of reference and or in the exercise of its jurisdiction as a Court of reference 
revision. or revision ; 

unless in respect of such document there be paid a fee of an amount not 
less than that indicated by either of the said schedules as the proper fee for such 
document. 

5. When any difference arises between the officer whose duty it is to see 

p _ , that any fee is paid under this chapter and any suitor 

difference^as or or attorney, as to the necessity of paying a fee or the 

amount of fee. amount thereof, the question shall, when the difference 

arises in any of the said High Courts, be referred to 
die taxing-officer, whose decision thereon shall be final, except when the question 
is, in his opinion, one of general importance, in which case he shall refer it to the 


LEG. BEE. 

1 The words “judgments (other than.... 
Court) of one” were substituted for the 
words “judgment of two” by Act XTX of 
1922. 


Court of extraordinary original jurisdiction, 
the Court-fees payable are those in force in 
the High Court as a Court of Ordinary Origi- 
nal Jurisdiction (and not those payable under 
the Court-Fees Act) as the case is expressly 
governed by S. 14 of the Madras City Civil 
Court Act (VH of 1892). 132 1.0. 647 

f=1931 M. 457=60 M.L.J. 435 . 0 . 7, B. 
11, ^ C.P. Code, does not refer to a plaint 
which bears no stamp. Such a plaint must 
he rejected in accordance with the provi- 
sions of Ss. 4 and 6. 1930 IT. 224. 

Sec. 4: Memorandum or Appeal. — Under 
S. 4, “ documents” includes memorandum of 
appeal. 12 A. 129 (F.B.). Appeal should not 
be entertained without payment of proper 
Court-fee- 30 I.C. 379 (Pat.); 3 PX.J. 74 
=42 I.C. 675; 25 M. 24 (memorandum of 
cross objections). See also 1929 A. 75. The 
appeal is liable to be rejected if the defi- 
ciency is not made up within the period of 
limitation. 1924 L. 401; 46 I.C. 509=3 P. 
L.J. 484; 119 I.C. 700; 1930 N. 224; S. 
28, mfra. High Court has power to refuse 
to accept a memorandum of appeal when it 
has the endorsement of the Stamp Beporter 
that the Court-fee is deficient. 50 A. 980 
=118 I.C. 228=26 A.L.J. 1199=1929 A. 
75. Under r. 19 of Chapter YII of the Patna 
High Court Buies the Stamp Beporter would 
be required to take action if he found that a 


memorandum of appeal which was insuffi- 
ciently stamped had been accepted by mistake 
or inadvertence as sufficiently stamped. When 
the appeal is once admitted and registered 
the functions of the Stamp Beporter are not 
necessarily at an end. Where the law was 
changed after the decision of the Beporter by 
reason of a Bench decision of the High Court 
and additional Court-fee was sought to be 
levied under the latex derision. Held, that 
the action of the Stamp Beporter was valid 
in law. 14 P.L.T. 180=12 Pat. 694; See 
also 21 Pat. 720=1943 Pat. 102. S. 4 is 
imperative in its terms . Filing of an appeal 
on insufficient Court-fee stamp, with the 
knowledge that it is insufficient, with a view 
to save limitation cannot be allowed. 119 I. 
C. 700=1929 N. 294. See also 1930 N. 
224. 

Applicability — Documents produced in 
High Court under Income-tax Act (1922), 
S. 66. — As no mention of the Court-fee pay- 
able on a reference under S. 66, Income- 
tax Act, is to be found in Schs. I and U, 
Court-Fees Act, S. 4 of that Act does dot 
apply to documents produced in a reference 
to the .High Court under S. 55, Income-tax 
Act, and therefore no Court-fee is chargeable 
on such documents. 145 I.C. 254=27 RrT, r 
B. 243=1933 S. 148. 

Sec. 5: Scope of the Section. — See the 
observations of Collins, C.J., in 21 M. 269 
(270) . Conditions necessary for the operation 
of the section. See 12 A. 129 (F3.) ; 14 P. 
L.J. 700; 3 P.L.J. 92=43 I.C. 52L 
Before S. 5 can be applied, it must be shown 
that the subject-matter of the reference is a 



* 9*4 


The Civil Court Manual (Imperial Acts). [S.5 

final decision of the Chief Justice of such High Court, or of such Judge of the 
High Court as the Chief Justice shall appoint either generally or specially in this 
behalf. 

When any such difference arises in any of the said Courts of Small Causes, 
the question shall be referred to the Clerk of the Court, whose decision thereon 
shall be final, except when the question is, in his opintion, one of general importance 
in which case he shall refer it to the final decision of the first Judge of such Court. 

The Chief Justice shall declare who shall be taxing-officer within the meaning 
of the first paragraph of this section. 


fee covered by S. 3 of the Act. 42 O.W.N. 
1146=1938 Cal. 755. The jurisdiction of a 
Taxing Officer does not arise like the juris- 
diction of an arbitrator upon a difference of 
opinion between a Court clerk and a suitor 
and upon formal reference to decide the dis- 
pute. The intention of S. 5 is merely to 
ensure that the question should be raised 
before the Taxing Officer, that he should 
bring his mind to bear on the question and 
decide it. 52 C. 871=29 C.W.N. 879= 
1925 C. 1201. See also 20 M, 398; 44 L. 
W. 763=71 M.L.J. 677. S. 5 of the Act 


contemplates a decision of the Taxing Offi- 
cer on the merits of the question. Where 
the Taxing Officer declines to entertain the 
question and to decide it, his order cannot 
be considered to be one under S. 5, so as to 
operate as a bar to the question of Court- 
fee being considered by the Court. 1933 A. 
L.J. 1537. The power of the Taxing Offi- 
cer under S. 5 is not confined merely to me- 
moranda of appeal filed in the High Court, 
but extends to deficiencies in stamp on a 
plaint or memorandum of appeal in the 
Courts below when the fact of detriment to 
the revenue is brought to his notice. 22 
A.L.J. 1038=84 I.C. 822=1925 A. 184. 
See contra 45 I.C. 213=17 P.L.T. 677 
(Court-fee payable in lower Court is to be 
determined by Court) . The decision of ihe 
Taxing Officer of the High Court holding 
that ad valorem fees are payable in respect of 
ft matter is final under S. 5 of the Court- 
Pees Act and final for every purpose and 
cannot be impeached before the Court at 
the time of the hearing. S. 5, like several 
ether sections! is undoubtedly defective, as 
it makes no provision for the Taxing Officer 
*being compelled to refer the question to the 
Judge of the Court. 44 Ii.W. 763=71 M. 
I*J T. 677; 14 P. 658=159 I.C. 4=16 P.L. 
T. 433=1935 P. 390. Under S. 5, it is 
competent to the Chief J usticc to refer a 
dispute re. Court-fee between a suitor or has 
attorney and the Officer of the Court, to the 
decision of a particular Judge of the High 
Court. 45 M. 849=43 M.L.J. 436=1922 
M. 421. See also 71 M.L.J. 677* The de- 
cision of such Judge is final. 1927 B. 643 
e=52 B. 61=106 I.C. 66 (2). It is not 
proper for a Judge to whom a Court-fee 
matter is referred to refer the matter to a 
Bench. 3 P. 146=75 I.C. 871. Nor has 
the Division Bench jurisdiction to decide the 
reference- 33 A. 20 = 7 b A.L.J. 842 (30 
M. 96, Foil.) A Division Bench of the 
High Court has no jurisdiction to re-open 


the valuation of the appeal after it is ad- 
mitted. 4 P.L.J. 700=52 I.C. 508. S. 

5 does not give Ihe Taxing Judge of the 
High Court power to decide questions with 
regard to sufficiency of Court-fees paid in 
Subordinate Courts. He has jurisdiction 
only to deal with questions relating to Court- 
fees in the High Court. 12 R. 335=1934 
R. 268; 23 Pat. 749=219 I.C. 453= (1945) 
P.W.N. 199=A.I.R. 1945 Pat. 81. It is not 
'within the province of a taxing Judge of the 
High Court under S. 5 to say whether the 
trial Court ought to have required payment 
of ad valorem Court-fee before the trial of 
the suit, while holding that an appeal in 
that suit is liable to ad valorem Court-fee- 
18 P.L.T. 438=16 P. 491=1937 P. 514. 

Finality or the Decision op the Taxing 
Officer. — A decision of the Taxing Officer 
is final and is not open to appeal, review or 
revision. 4 P.L.J. 700=52 I.C. 508; 3 P. 
L.J. 92=43 I.C. 521; 60 O.L.J. 201=39 
C.W.N. 131; 12 A. 129; 105 I.C. 119= 
1927 M. 940=53 M.L.J. 457; 1932 A.L. 
J. 244=1932 A. 319; 45 Bom.L.R. 880= 
A.I.R. 1943 Bom. 441; 59 L.W. 85=(1946) 

2 M.L.J. 103. It is final both as to the 
category under which the suit falls and the 
amount of the fee payable by the suitor. 12 
A. 129; 23 A.W.N. 214; 32 A. 119=6 A. 
L.J. 972=4 I.C. 123; 15 A. 117. It is 
final though wrongly given. The Bench 
hearing appeal will not interfere with it. 2 
P. 919=5 P.L.T. 315. See also 2 P. 198 
=4 P.L.T. 71; 4 P. 336=87 I.C. 137= 

1925 P. 392 (F.B.); 1926 P. 147; 52 C. 
871=29 C.W.N'. 89=1925 C. 1201. The 
remedy of the party aggrieved is to move 
the Board of Revenue to grant a refund. 

1926 P. 147. See also 39 P.R. 1907. In 
45 Bom.L.R. 880=A.I.R. 1943 Bom. 441, 
the remedy in case of a wrong decision was 
held to be to ask Government for remittal 
of fee which ought not to have beeu charged. 
The effect of a wrong decision, however, by 
the Taxing Officer cannot be to prejudice 
the rights of the parties. 15 A. 117=13 
A.W.N. (1893) 45. 

Objections as to Insufficiency of 
Court-fee. — When once the Taxing Officer 
has decided the amount of Court-fee no ob- 
jection can be taken by the respondent at the 
time of hearing. 20 M. 398; 20 A. 11 at 
17. Where, however, no reference and de- 
cision under S. 5 has been made at ail, the 
Court hearing the appeal must decide such 
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CHAPTER III. 

Fees in other Courts and in Public Offices. 

6. Except in the Courts hereinbefore mentioned, no document of any of 
the kinds specified as chargeable in the first or second 
Fees on documents filed, schedule to this Act annexed shall be filed, exhibited 
^bli^offi 1 *^ 31 00111:48 or “ or recorded in any Court of Justice, or shall be received 
pu ic o ces. or famished by any public officer, unless in respect 

of such document there be paid a fee of an amount not less than that indicated 
by either of the said schedules as the proper fee for such document. 


question. 47 A. 756=23 A.L.J. 725. See 
also 20 M. 328 ; 37 C. 314; 21 M. 269; 
1930 M. 597=58 M.L.J. 497; 12 R. 335 
=1934 B. 268. . 

Taxing Officer — Jurisdiction. — The juris- 
diction of the Taxing Officer is limited to 
cases in which it is alleged that a document 
filed, exhibited or received in the High Court 
is not sufficiently stamped. It does not ex- 
tend to cases in which it is alleged that a 
party paid insufficient Court-fee on his plaint 
or memorandum of appeal in the lower ap- 
pellate Court. To this class of cases. S. 12 
(ii)is clearly applicable- 1934 A.L.J. 957 
=150 IC. 653=1934 A. 805. Taxing Officer 
of the High Court is the Registrar on the 
Appellate Side. 37 C. 914=8 I.C. 1145. 
In Madras, the Registrar was the e% officio 
Taxing Officer— Fort St. George Gazette, 
29th September, 1915, Pt. II, p. 1769. But 
under a recent Notification the Master has 
been appointed as the Taxing Officer. The 
X>eputy Registrar is not the Taxing Officer 
and his order is not final under the section. 
The question decided by him can be raised 
at the hearing of the appeal. 37 C. 914=J 
8 I.C. 1145. But see also 12 R. 335=1934 
R. 268. 

Powers of the Taxing Officer. — To deter- 
mine the amount of Court-fee payable, the 
Taxing Officer has power to investigate for 
himself the proper valuation of the appeal- 
He can take evidence for that purpose and 
should not exercise his powers in a summary 
manner. 4 P. 336=6 P.L.T. 262. A tax- 
ing Judge is bound to follow the law as laid 
down by a Division Bench of the High Court, 
whether he is acting administratively or judi- 
cially. 42 P.L.R. 101. As to the nature of 
the powers of the Taxing Officer and Taxing 
Judge, see 1942 N.L.J. 466=202 I.C. 643. 

Report of Stamp Reporter — Power of 
Court. — Though in view of R. 11 of A l lah a- 
bad High Court Rules, Ch.IH, it is not open 
to the advocate or the party to question the 
accuracy of the report of the Stamp Reporter, 
if it has not been made within three weeks 
from the date of the report, it does not pre- 
vent the Court from. overruling Ms report or 
entering into a question of the sufficiency of 
the Court-fee. 1933 A.L.J. 1537. 

Sec. 6: Documents. — A memorandum of 
appeal is a document within the meaning, of 
this section, as also a plaint, and an applica- 
tion for review. 12 A. 57=A.W.N.. (1889) 
197. In a case to which S. 17 applies, S. 6 


is controlled by S. 17. 141 I.C. 533 (1)= 

1933 M. 178. Documents not required to be 
stamped, see Ss. 33 and 19, infra. Applica- 
tion not required to be in writing does not 
fall within the section. 2 N.W.P. 418. 
Thus an application by an auction-purchaser 
for a certificate of sale need bear no stamp. 
13 B. 670. So also an application for issue 
of succession certificate. 17 W.B. 489. As 
to Court-fee on application for letter of 
administration, see 154 I.C. 722=1935 A. 
449 . Also an application for refund of stamp 
duty. 9 W.R. 357; 1932 A.L.J. 601=1982 
A. 590. No additional Court-fees axe paya- 
ble on a plaint returned for presentation to 
the proper Court. 8 B. 313. See also 1 B. 
538; 7 C. 157; 2 A. 357. When a suit pro- 
perly instituted before the Settlement Officer 
without a Court-fee under S. 8 of Reg- m of 
1872 was under S. 5 of the Regulation trans- 
ferred to the Civil Court, no institution Court- 
fee had -to be paid in the Civil Court also. 
12 O.W.N. 917. Under the section, a certi- 
ficate under Act XL of 1858 cannot come into 
existence until the person who has the per- 
mission of the Court to obtain it deposits the 
requisite amount of stamp duty. 12 O. 542. 
A document not properly stamped is not a 
nullity. 1936 C. 277. It is always open to 
the Court to find out by looking into the alle- 
gations in the plaint in a suit whether or not 
the suit is really what it purports to be and 
whether the Court-fee paid is sufficient. In 
fact it is a duty cast upon the Court under 
S. 6 of the Court-Fees Act; and if it finds 
that the suit in substance is not what it osten- 
sibly appears to be but one requiring a larger 
Court-fee, it can demand additional Court-fee. 
1937 A.L.J. 562=1937 A. 411. 

“Filed.” — M eaning of. See 20 A. 11 
(17). 

6 1 Furnished. 9 9 — See 17 W.B. 489. 

As to payment of stamp duty on documents 
insufficiently stamped, see under S. 28. The 
cause of action- arose on 24thVBeptember, 1929^ 
and the suit was filed on 11th October, 1932, 
on the opening of the Courts after the. long 
vacation. The plaint was stamped with a 
r curt- fee stamp of Rs. 4 instea d of Rs. 39, 
and on the office report the Court ordered 
that the deficiency should be made good with* 
in two (lays. The deficiency was made good 
on 13th October, 1932, and the suit was then 
registered. Meld, that although the Court- 
fee had not been paid on 11th October, 1932, 
the order of the Court passed under S. 149- 
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. Computation of fees payable 7* The amount of fee payable under this Act in 

® certain suits— * the suits 1 next hereinafter mentioned shall be com- 

puted as follows : 


. LEG. REF. 

1 For the amount of See payable in certain 
suits and proceedings under the Agra Ten'an- 

« t ' “a -f ot 11 of 1901 )> See S. 170 of 

that Act, TT.P. Code. 


allowing the plaintiff two days in which to 
make good the deficiency undoubtedly had the 

P Ifl5nt ft* same force 
and effect as if such fee had been paid in the 
first instance. 1934 A.L.J. 533=1934 A. 
I50 ; Document insufficiently stamped Re- 

action of — Powers of single judge of High 
Court. See 157 1.0. 347=1935 A. 620= 
1935 A.L.J. 681 (F.B.). 

Secs. 6, 13, 14 and 15. — Refund of Court- 
£ ee Limitation on the inherent power of 

1935*0 ?07 157 I -°* 443=62 298= 

Stecs. 6 and 17. — In a case to which 8 17 
applies S. 6 is controlled by S. 17. 37* L 
W. 74=1933 M. 173=65 M.L.J. 252. 

Seos. 6 and 28.— Any conflict between S. 
6 of the Court-Fees Act and 8. 149, C.3? 
Code m resolved by 8. 28 of the Court-Fees 
Act. When an insufficiently stamped memo- 
randum of appeal is received and comes be- 
fore the Court, it falls to be dealt with un- 
i? r C.P -> Code, read with 8. 28 of 

«ie Court-Fees Act. The Court acting un- 
der 8. 149, C.F. Code, may reject the me- 
morandum as inadmissible in cases in which 
it sees no good ground for extension of tune 
to make good the deficiency or merely return 
it. In other case re-presentation with proper 
Court-fee is not precluded. I.L.R. <194.1 "i 
Nag. 467=1941 N.L.J. 258=1941 Nag. 220. 

TT.P. Am., Seo. 6, Cl. (4).— Where in an 
appeal in a partition suit, the question of pro- 
per Court-fee is raised on an office report 
and appellant attacks the finding of the 
tnalCourt as to possession, he has to satisfy 
the Court that it is erroneous and if he fails 
to do so, the finding as to possession must be 
regarded as prime facie correct for the purpos- 
es of Court-fee . The question of Court-fee 
must b© decided before proceeding with any 
other issue. It cannot be postponed till th e 
the appeal. 1945 O.W.N. 114=3 
1945 A. W.R. (C.C.) 85=A.I.B, 1945 Oudh 

Seo. 6-A (as amended by United Peototc- 
es Act XLX of 1938) - When an appeal bga 
against an order directing payment of Court- 
fee, incidental orders which lead up to it can 
ri S ht * (1941) A. 558=1941 

O.W.N. 704=1941 A. 298. The right of ap- 
peal given to a suitor under S. 6-A of TT.P. 
Act XIX of 1938 is a part of procedure relat- 
ing to determination of Court-fee and is pure- 
ly a matter in which the Crown in interested 
and in which neither the plaintiff nor the de- 
fendant has such a vested right as cannot be 


affected by a subsequent enactment. Act 
XIX of 1938, which allows an appeal against 
the order demanding Court-fee does not take 
away any right which was vested in the plain- 
tiff on the date when he filed the plaint; it 
only confers upon him a new right, and it does 
not take away any right which, was vested in 
the defendant either. The defendant has no 
vested right in the procedure by which the 
proper Court-fee is determined. A change in 
procedure cannot be said to deprive him of 
any vested right. Where in respect of a suit 
filed before the Act XIX of 1938 came into 
force, an order for payment of Court-fee is 
passed subsequent to the Act coming into 
force, the right of appeal under S. 6-A is 
available to the aggrieved party. I.L.R. 
(1941) A. 558=1941 A.L.J. 376=1941 O. 
W.N. 704=1941 A. 208. Where on an ob- 
jection as to Court-fee paid being raised the 
Court decides the question of Court-fee along 
with the merits of the case and embodies 
everything in a single judgment and adds a 
direction that the decree is to be drawn up 
after the deficiency is made good, the proce- 
dure adopted by the Court is in flagrant vio- 
lation of the provisions of the Court-Fees 
Act. Where the plaintiff in such a case does 
not make good the deficiency and appeals the 
appeal is an appeal against an order in ac- 
cordance wth S. 6-A, Court-Fees Act and not 
against a decree under S. 96, C.P. Code, for 
no decree has been drawn up in the 
case. 1940 O.A. 1168=1941 A. 55. As to 
whether cross-objections can be filed in an ap- 
peal under the section, see 1942 O.W.H. 382. 

Secs. 6-B and 6-G ; Reference by whom 
Competent — Under S. 6-C, Court-Fees Act it 
is only the Chief Controlling Revenue Authori- 
ty that is giving the power to make a reference 
to the High Court. The Chief Inspector 
cannot make a reference under t hat-section. 
He fa only entitled under S 6-B within the 
prescribed period to move the prescribed Court 
£< by an application in writing” for revision. 
A letter sent by the Chief Inspector containing 
a statement of his opinion and not bearing a 
stamp c a nn ot be considered to be an applica- 
tion in writing for revision under S. 6-B. 
I ; L -R“C I 94i) A. 585=1941 A.L.J. 487=1941 

369. _ 

The petition for revision presented by the 
Chief Inspector of stamps must state the date 
on which he received the order as the date is 
material for finding whether it is in time. 104.6 
C.w.x. (1 & C) 118=104^ A.L.W 126. 

Sec. 7: Scope or the Section.— -S. 7 states 
the varzouB processes by which the values in 
different suits are to be ascertained and the 
schedule then applies the proper Court-fee to 
these values. 6 N.L.R. 164=8 I.O. 1125. 
Once the value of a relief is ascertained for 
purposes of a plaint, the first schedule rates 
the relief at the same value for purposes of 
appeal. The value of the same relief r emains 
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(*) In suits for money (including suits for damages or compensation, or 
3nev . arrears of maintenance of annuities, or of other sums 

” * payable periodically) — according to the amount claimed; 


unchanged all through the succeeding stages 
though the appeal is made against its grant or 
its refusal by the lower Court. (Ibid,) See 
also 1933 N. 362; 49 1.0. 962 (P.) ; 30 M.L JJ. 
402=39 M. 726. The value of the suit thus 
artificially ascertained is quite distinct from 
valuation for jurisdiction although it may be 
the same in many cases. 5 C. 489=4 0 IuB. 
491; 4 B. 616; 16 0. 104; 12 B.L.R.' 115 
(Note)==18 WR. 109. See Suits Valuation 
Act. The provisions of S. 7 are applicable 
equally to appeals as to original suits. But 
the Court-fee payable in appeal need not be 
the same as in the suit, as the nature of the 
litigation may be changed, in appeal. 
See 25 O.C. 30=1932 O. 82. In suits 
to obtain a declaratory decree or order 
where consequential relief is prayed for, and 
in suits to obtain an injunction, where the 
Court finds the relief claimed as undervalued, 
it is under O. VII, r. 11 (&), entitled to re- 
quire the plaintiff to correct the valuation 
stated by him, in accordance with the provi- 
sions of S. 7, Court-Fees Act. But so long 
as there axe uo rules framed under S. 9, 
Suits Valuation Act (VH of 1887), the Court 
would have no standard before it on which 
it may regard the plaintiff's valuation as an 
under-valuation, and its powers of correction 
would have to be exercised on that footing. 
61 C. 796=38 O.W.N. 589=1934 C. 448 
(F.B.). See 149 I.C. 109=1934 P. 234. 
See also cases cited under Sch. I, Art. 1, 
on the point. The application of any parti- 
cular clause of S. 7 must depend on the sub- 
stance of the claim and not on the mere 
words used in the plaint- 1925 M. 248=91 
I.C. 709=50 M.L.J. 406; 29 L.W. 584. 
Court-fee is payable on the footing of the 
plaint and not on what is afterwards decided 
by the Court. 79 I.C. 913=5 P.L.T. 655. 

Operation op Amending Acts* — Where a 
suit for injunction is filed before the amend- 
ment of the Court-Fees Act, by TJ.P. Act 
XT X of 1938 and Court-fee paid according 
to the law then in force but a second appeal 
is filed after the amendment, on a question 
as to the court-fee payable on the appeal, 
it was held that it was the amount mention- 
ed in the plaint which was the basis of valua- 
tion and that one must look back to the date 
of the institution of the suit to ascertain it* 
I.Ii.B. (1940) A. 793=1940 A.L.J. 904=: 
1941 A. 134. See also 1941 A.L.J. 376= 
1941 O.W.N. 704=1941 A. 298. 

Sec. 7, Cl. (1) : Scope and Application. — 
This clause has no application to suits or 
appeals in which no amount is claimed. 30 
M. 96=16 M.L.J. 458. Suits for recovery 
of money by the sale of mortgaged property 
fall under this clause and not under Cl. (tr). 
*30 A. 103; 58 C. 829=1931 C. 159; 18 B. 
-696 ; 7 Bom.L.R. 194. A co-mortgagee 
suing to recover his individual share in the 


mortgage must value his suit according to the 
full amount due under the deed and cannot 
value it according to his own share* 54 L. 

W. 679= (1941) 2 M.L.J. 986; I.L.B. 
1942 Mad. 438=(1939 M. 986) overruled. 
Sub-mortgage — Suit by sub-mortgagee 
pleading original mortgagor also — -Prayer lor 
sale of the properties mortgaged under origi- 
nal mortgage — -Court-fee is payable on origi- 
nal mortgage amount and not sub-mortgage 
amount. 1937 M.W.N. 1040. The stamp 
on a plaint on an instalment bond should be 
calculated not on the amount of the whole 
bond but on the amount claimed in the suit* 

4 W.B. 12. 

What are Monest Suits. — A suit for the 
balance due on a commission agency account 
is a money suit under S. 7 (i) . 64 I.C- 626 
=15 8.L.R. 82. See also 18 B.^ 696. Also 
a suit for a definite sum as commission. 1928 
B. 476. So also a suit for arrears of main- 
tenance in which no declaration as to future 
maintenance is asked for. 87 I-O. 911= 
1925 N. 435; 42 A. 356; 1927 O. 623; 149 
I.C. 982=1934 L. 150. A suit to obtain a 
declaration that the plaintiff is the sole and 
exclusive owner of G. P. Notesr which are not 
mature for payment is not a suit for recovery 
of money, and S. 7 (i) does not apply. 188 
I.C. 471=1940 Lah. 26. A suit for an 
order that the defendant should specifically 
perform a contract of guarantee or for com- 
pensation for breach of the contract falls 
under Cl. (1). Bom.P.J. (1890) p. 204. 
See also 2 R. 462=1925 B. 65; 47 I.C. 992. 

A suit for specific movable property of dif- 
ferent kinds or their value as compensation, 
must be stamped under S. 7 (1) on the total 
value of the claim. 3 A. 131. Suit for 
an ascertained sum of cesses is governed by 

this clause (0- ** F 4 L ‘ T ;i 9 61 f ' *£*^55 

suit for rent accrued due. 42 A. 353— 

I.C. 809; 17 I.C. 44. As to suit for en- 
hancement of rent, see ®1 G. 513— 38 C.W. 
IT. 527=1934 C. 674. A suit for taking of 
accounts of the assets and income of the 
-joint, family property for the purposes or 
partition of the share of the outstandings, 
after taking accounts, is not a claim for 
money governed by S. 7 (i), so fur as the 
assets of the family or even such funds as 
may be found to be in the possession of the 
defendants on the taking of the accounts are 
concerned, and the Court cannot refuse t» 
accept the plaintiff’s valuation^ on the 
ground that it is arbitrary. 165 I.C. 02 , 
M.-W.3ST. 401=1936 M. 562. See 
also 160 I.C. 935=70 M.L.J. 292 • I VJ 
suit for accounts, the mere fact that the 
plaintiff refers in the plaint to the account 
sent by the defendant 'wherein it is stated 
that a specific amount was remaining m the 
hands of the defendant, would not convert 
the suit into a suit for recovery of a specific 
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for 

annuities 


(ii) In suits fbr maintenance and annuities or other sums payable periodically 
. — according to the value of the subject-matter of the 

maintenance and su j^ an< j suc j x value shall be deemed to be ten times the 
amount claimed to be payable for one year. 

(m) In suits for moveable property other than money, where the subject- 
for moveable property hav- matter has a market-value — according to such value 
ing a market-value ; at the date of presenting the plaint ; 

(tv) In suits — 


sum of money stated in the letter so as to 
be chargeable to Court-fee on that amount. 
103 I.C. 822=1936 M. 625. See also 1936 
B. 166. 

Sun? Means Promts. — A suit for means 
profits falls under this clause and not under 
01. (6) of Art. 17, Sell. II, Court-fee should 
be paid ou the amount claimed antecedent to 
the suit. 13 C.W.N. 815=1 I.C. 670. See 
also 1 P.Ii.W. 781-40 I.C. 679; 165 I.C. 
972=44 L.W. 763=71 M.L.J. 677. No 
Court-fee need be paid on the amount claim- 
ed subsequent to the suit. 15 B. 416. See 
also under S. 11. In an appeal from a de- 
cree directing ejectment and awarding mesne 
profits, Court-fee must be calculated on the 
value of land and the mesne profits. 16 M. 
310. See also 23 M. 84; 43 I.C. 962. 

_ Sec. 7, Cl. (ii). — Suits for declaration of 
right to periodical payment fall under the 
clause. 42 A. 353=18 A.L.J. 328=55 I.C. 
809. If in addition to such declaration, ar- 
rears are claimed, Court-fee must be paid 
also on such claim under d. ( 1 ) . Ibid. See 
also 24 B. 386=163 I.C. 471=1936 M. 388 
=70 M.L.J. 128. Where a suit is to secure 
a certain sum as arrears of annuity and also 
to call upon the defendant to “furnish secur- 
ity for the payment of a certain sum per 
mensem, the second part of the prayer is 
chargeable under S. 7 (ii). 1886 A.W.N. 
228. A suit to obtain a reduction in the 
amount of maintenance decreed to a Hindu 
widow on a change of circumstances does not 
come under the clause and may be presented 
. o* a Court-fee stamp of Bs. 10. 24 B. 386 
=2 BomXJEt. 191. See also 1 A. 594: 59 
159=69 M.L.J. 202=1935 3$ 655. Suit 
by A against B and C for a declaration of 
title to certain property and injunction res- 
training C from paying and B from receiv- 
ing an allowance of Bs. 2,400 a year out of 
The income thereof falls under S. 7, Cl. 4 
(c) and (d) and not under S. 7, cl. (2). 
17 B. 56. A suit to remove mutawalli, for 
reeoimis and for recovery of amounts direct- 
ed to be paid annually to descendants of 
vrakif under the wakf deed and for appoint- 
ment of a new mntawalli, is governed by 8. 7, 
cl. (in and not Seh. II, Art- 17 (ui). I. 
L.B. (1942) Kar 424=A.r.B. 1942 Sind 160. 

4 Other Sms payable Periodically. Be : 

Court-fee payable for suits for arrears of 
main renance, see 1 Luck. 648. See also 
Madras Amending Act V of 1922. In con- 
struing- s . 7, cl. (ii) the expression ‘ ‘ Other 
sums payable periodically ' ' must b e limited 
by the specific words which precede it. Court- 


fee on a suit for assessment of rent and re- 
covery of a specific sum of money as damages 
for use and occupation should be computed' 
under CL ( iv ) (o) of S. 7. 51 I.C. 15=4 PX. 
J. 561. But see 59 C. 997=55 C.L.J. 303 
=1932 C. 674. On this section, see also 40 
C.W.N. 1149. 

Sec. 7, Cl. (Hi ). — A suit for the recovery 
of movable property pledged falls under this 
clause- See B.C.B. (Central Provinces) Part 
V, p. 3. Bonds have a certain market-value 
a suit for bonds must be valued according to 
the amount secured by them and not on the 
value of the stamp paper. 10 P.B. 1871. 
See also 4 C. 322=3 O.L.B. 375. 

Seo. 7, Cl. (iv), Court-Fees Act, must be 
read with O. 7, r. 11 (b), C.P. Code. S. T 
(iv) simply means that the relief sought is 
to be valued in the plaint or memorandum of 
appeal by the plaintiff. (1933 S. 322;. 
1931 S. 15 and 1934 C. 448, Bel. on.) 161 
I.C. 384=1936 S. 25. 

Bengal Amendment Act, Seo. 8-0. — In 
Bengal S. 7, cL (iv) is subject to S. 8-0 of the 
Court-Fees Bengal Amendment Act, 1935. 
68 C.L.J. 144. See also 44 O.W.N. 591= 
1940 Cal 566; 44 C.W.N. 745. [For re- 
cent cases bearing on Ben. Am. Act, S. 
8-C, see 41 C.W.N. 1339=1937 O. 748; 42 
C.W.N. 504=1938 0. 865; 43 O.W.N. 167; 
I.L.B. (1939) 2 Oal 20=1939 C. 743 ; 44* 
O.W.N. 745=1940 Cal. 451; I.L.B. (1940) 
1 Cal 409=1940 C. 482; 68 C.L.J. 144; 42* 
C.W.N. 315; 1941 Cal. 509; 42 O.W.N. 
614=1939 Cal. 265.] 

Plaintiff’s right to put his own Valua- 
tion in Slits coming under the Clause. — 
“The nature of the suits comprised in the 
six articles of the clause which in some in- 
stances renders it impossible, and in others' 
either impossible or generally extremely diffi- 
cult, to lay down even approximately fair ad 
valorem scale as a means of fixing the Court- 
fee in such suits would appear fully to ac- 
count for the legislature leaving it to the 
plaintiff to name the valuation.” Per West- 
ropp T CJ. } in 2 B. 219. There is a conflict 
of r ulin gs as to whether the Court has power 
to question or interfere with the plaintiff^ 
valuation or whether the Court is hound to 
accept the valuation of the plaintiff however 
arbitrary it may be. The Calcutta High 
Court is of the view that it was never in- 
tended that the plaintiff should assign an 
arbitrary value and that if he puts an arbi- 
trarily low value, it is open to the Court to 
determine the true value* 40 C. 245=15 C. 
L.J. 194=17 C.W.N. 591; 11 C.W.N. 705* 
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(a) for moveable property where the subject- 
naoveabie property of jio market-value, as, for instance, in the 

no mar ue , case of documents relating to title, 

to enforce a right to share (Z>) to enforce the right to share m any pro- 

in joint family property ; perty on the ground that it is joint family property. 


6 C.L.J. 427. See also 31 C. 301,- 14 C.L. 

J. 47=15 O.W.N. 823; 40 C.L.J. 150= 

79 I.C. 982=1924 X). 969; 27 C.W.N. 627= 

86 I.O. 853=1925 C. 814. But see 27 Q. 
W.N. 457=1923 C. 329; 33 C.W.N. 231 
(23 C.W.N. 753, P.C. Eel. on.) The Patna 
High Court and the Allahabad High Court axe 
of the same view. 2 P. 198=4 P.L.T. 71; 

56 I.C. 316=4 P.L.J. 703; 41 I.C. 95= 

2 P.L.W. 173; 5 P.L.J. 394; 131 I.C. 
808=1931 P. 195; 36 A. 600=12 A.L.J. 
844=24 I.C. 679. But the Bombay and 
Madras High Courts hold that the plaintiff 
has the right to put his own valuation on the 
claim and that the Court cannot revise sueh 
valuation. 44 B. 331=22 Bom.L.R. 289; 
33 B. 307=11 Bom.L.R. 30. See also 2 

B. 219 cited infra and 17 B. 56; 23 M. 490 
=10 M.L.J. 240; 38 M. 922=28 M.L.J. 
118=28 I.C. 79. See also 27 M. 480; 30 
M. 18; 24 M.L.J. 233 (P.B.). The Privy 
Council ruling in 23 C.W.N. 753=43 B. 
376 would seem to support this view. There 
it was held that where a plaintiff sues for a 
declaratory decree and asks for consequential 
relief, then for purposes of Court-fee and for 
.purposes of jurisdiction, it is the value that 
the plaintiff puts upon the plaint that deter- 
mines both. See also 33 C.W.N. 231; 68 

C. L.J. 144. In Punjab also the Court does 
not interfere with plaintiff’s valuation of the 
suit- 1922 L. 236; 111 P.R. 1913=22 I.C. 
503; 1927 L. 890=9 L. 366. So also in 
Burma. See 3 Bur.L.J. 128=1924 R. 378 
(2). But see 1933 R. 40. For decisions of 
Nagpur Judicial Commissioner’s' Court, see 

1924 N. 295; 1924 N. 316. See also 79 I. 
C. 582. [See also under Cl. ( vv ) (c).] 

Appeal. — In the light of the reference to 
the memorandum of appeal in the last para- 
graph of the clause, the appellant can set his 
own value where the subject-matter of the 
appeal is not co-extensive with the original 
claim. 23 M. 490. But a party cannot dif- 
ferently value the relief sought by him at 
different stages of the same litigation. 24 

M. 331. See also 82 I.C. 614=5 L. 481= 

1925 L. 1. 

Seo. 7 (iv) (a ), — A suit to recover title- 
deeds, although it may involve a question of 
title, is not a suit to obtain possession of 
land. 4 G. 322=3 C.L.R. 375. See also 
26 C. 204=2 C.W.N. 718; 10 P.R. 1871. 
As to whether suit for recovery of mortgage 
deed f alls under this clause, see 39 P.R. 
1875; 63 C. 657; 164 I.C. 1042=40 C.W. 

N. 90=62 C.L.J. 405. A suit for a decla- 
ration that the person really interested in a 
promissory note is the plaintiff and not the 
defendant, thongh it is in the defendant’s 
name, and for recovery of the note but not 
for recovery of the money due thereunder. 


to which the maker of the note is also a party- 
falls under S. 7, cl. (iv) (a) of the Oourtr 
Fees Act, and the plaintiff has got to state 
the value at which he values the relief- Cl. 
(Hi) of S. 7 does not apply to the case. 58 
M 228=40 L.W. 709=1934 M. 730 (1)= 
67 M.L.J. 680, 

Case under U.P. Amendment Act, B. / 
(<t?) (a ). — When along with a declaratory 
relief there is sought some consequential re- 
lief in respect of immovable property, but 
such relief is not capable of valuation in 
money, then court-fee should be paid as if 
the relief was one for possession of immov- 
able property. 15 Luck. 415=1940 O-W. 
N. 223=1940 O. 249. 

Seo. 7 (iv) (&): “Right to shake”. — 
The expression “right to share ” has been 
differently interpreted by the different High. 
Courts. The Bombay High Court has held 
that the words refer to a suit for the enforce- 
ment of what may be called an abstract claim 
of right to share in any joint property. In 
such view the clause would apply only where 
the right which is sought to be enforced is a 
right to share as a joint sharer in joint 
family property, where the plaintiff’s status 
as a eo-pareener is in dispute- See 33 B- 
658=11 Bom.L.R. 1074=4 I.C. 243. Ordi- 
nary suits for partition would fall either 
under Cl. (v) of Art. 17 (6) of Sch- II 
according as the plaintiff is in joint posses- 
sion or not. For cases where the Bombay 
High Court has held that ad valorem Court- 
fee should be paid under Cl. (u) see 33 B. 
658; 18 B. 209. In a previous case (22 
B. 315), however, this Court had held that 
the fee payable in a suit for partition would 
be according to the amount at which the 
relief sought is valued in the plaint- [S. 
7, 01. (iv) (&.] The Calcutta High Court 
also has held the view that the clause refers 
to a suit for joint possession by a eo-parcener 
who is out of possession and not to a suit for 
partition which is governed by Art. 17, OX. 
(6). 6 C.L.J. 651=12 C.W.N. 37. Where 
the plaintiff is already in possession of his 
share and all that he wants is to obtain a 
partition -which is merely to change the form 
of enjoyment of the property, the suit w in- 
capable of -valuation. 8 C. 757=11 O.L.B. 
95; 5 C. 188=4 C.L.B. 418;13 G.L.B. 
258. See also 20 C. 782; 27 I.C. 465 (0.); 
137 I.O. 519=36 O.W.N.' 291=1932 C. 
353; 22 C.W.N. 669 ; 38 0. 681. In & 
recent Full Bench decision, the Madras High 
Court also has tahen the view that the clause 
does not apply td ordinary state for parti- 
tion between co-parceners of a ^f^u fami^. 
See I.L.B. (1940) Mad. 259= (1940) 1 M. 
L.J. 82=51 L.W. 11=1940 Mad. 113 (F. 
B.) overruling 21 M.L.J. 21. The 
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'bed High Court and Patna High. Court are 
of the same view. See 34 A. 184=8 A.L.J. 
1329=13 I.C. 185 following A.W.N. (1900) 

P. 90 and 28 A. 340 ; 49 I.C. 115 (Pat),* 

58 I.C. 236=5 P.L.J. 540 ; 2 P. 32. As 
also the Xagpur Judicial Commissioner's 
Court. See 15 C.P.L.B. 120; 1924 N. 86 
=81 I.C. 766; 19 N.L.R. 99; 101 I.C. 770 
=1927 N. 248. Where the plaintiff is out 
of possession of his share in the joint pro- 
perty lie is required to pay ad valorem Court- 
fee under S. 7, Cl. (tv) upon the valuation 
of his share in the property. 58 I.C. 236= 

5 P.L.J. 540. See also 63 I.C. 203 (Pat) ; 
1924 N. 86=81 I.C. 766; 19 N.L.R. 99; 
101 I.C. 770=1927 N. 248. [The plaintiff 
cannot give this value as he likes according 
to the view taken by these Courts — see cases 
cited supra on the point.] The Patna High 
Court went to the length of holding that a 
parly seeking partition must ask for joint 
possession if he is out of possession as a 
condition precedent to a decree for partition 
and that in a suit so framed he must pay 
fixed fee in addition to an ad valorem fee. 

3 P. 618=1924 P. 558=81 I.C. 1052. See 
also 6 P.L.J. 662=65 I.C. 294 (Dedarar 
tion of title prayed for regarding one of the 
Stems to be partitioned); 1 P.L.T. 529=56 
I.C. 570; 123 I.C. 525=1930 L. 839; 131 
I.C. 283=1931 L. 170; 141 I.C. 175=1933 
L. 208=34 P.L.R. 84; A.I.R. 1939 L. 
568. For older decisions, see 40 P.L.R. 2 
=1938 L. 321; 2 L. 114=61 I.C. 628; 104 
P.R. 1895; 28 P.R. 1903=65 P.L.R. 1903. 
In a suit to enforce the right to share in 
joint family property, i.e*, a suit to be restor- 
ed to joint possession or enjoyment of joint 
family prperty, Court-fee would be payable 
under S. 7 (it?) (b), ad valorem on the 
value of the relief as fixed by the plaintiff; 
and in a suit for partition of joint property 
whether owned by a joint family or otherwise, 
where the plaintiff alleges that he is in actual 
or constructive possession thereof, Court-fee 
payable would be Rs. 10 under Art. 17 (vi), 
Sch. II, Court-Fees Act. But if the Court 
finds, on a plea being raised by the defendant, 
this allegation to be untrue, then ordinarily 
the suit will be di s missed solely on the ground 
that the plaintiff being out of possession is 
not entitled to sue for partition without ask- 
ing for possession of the property in dispute, 
unless for special reasons the Court deems it 
proper to allow an amendment of the plaint 
raiment of the requisite Court-fee. 
15 Ii. 531=150 I.C. 994=36 P.L.R. 48 
. 1\!0; (1941 > Lah. 152 (F.B.). For older 
iledsb.ns, see 40 P.L.R. 2=1938 L. 321; 2 
L. 114=61 I.C. 628; 104 P.R. 1895; 28 P.R. 
1903=65 P.L.R. 1903. S.7 ( ’vo ) (b) will 
not apply to cases where the plaintiff is in 
joint possession of the joint family properly 
but it must apply to eases where he is out of 
possession of it and seeks partition. In the 

former ease the court- fee is levied under Art. 
17 (vi) of Seh. II. 1939 O.L.R. 607=1939 
O.W.N. 1055=15 Luck. 76=1940 O. 47* 


[S. 7 

In Burma also, in a suit for partition, ~the 
plaint must be stamped according to the plain- 
tiff's valuation of his share which he seeks to 
recover. 9 Bur.L.T. 97=35 I.C. 731. 
(The value given by the plaintiff in this ease 
does not seem to have been arbitrary but the 
value assessed by the Divisional Judge.) See 
also 7 R. 164=1929 R. 211 holding that in a 
suit by a Maliomedan for a share or inheri- 
tance, ad valorem Court-fee is payable tinder 
the clause. See also 1937 R.L.R. 447 cited 
under Ch. II, Art. 17 (mi ) . In a suit for 
partition of joint property, where the plain- 
tiff alleges joint possession, a Court-fee of Rs. 
10 only is sufficient under Sch. H, Art. 17 
( vi ) S. 7 (vo) (b) of the Act does not apply 
tQ such a claim . To determine the Court-fee 
leviable regard must be had to the allegations 
in the plaint and the substance of the relief 
sought apart from the consideration of any 
evidence in the case. I.L.R. (1945) Kar. 
S4=A.I.R. 1945 Sind 128. 

“Ant Property.” — The terms are wide 
enough to include movable property. 

‘ * J oint Famxlt Property. ' 9 — The old deci- 
sions of the Madras High Court as to the dis- 
tinction between partition of joint family pro- 
perty and partition of other joint property are 
rendered obsolete by the Full Bench decision 
in I.L.R. (1940) Mad. 259=(1940) 1 M.L. 
J. 32. As for the previous decisions on the 
point, see 90 I.C. 848=1926 M. 122; 1930 
M.W.N. 508; 141 I.C. 80=64 M.L. J. 24; 
129 I.C. 824=1931 M. 94; 43 M. 397=38 M. 
L . J . 92 . See also for other High Court deci- 
sions as to the meaning of the words “joint 
family property”. 20 I.O. 177; 1930 L. 839. 
See 7 R. 164=1929 R. 211, where the Rangoon 
High Court applied the clause to a suit by a 
Mahomedan for a share of inheritance. 

Stjit by Plaintiffs not in Possession. — 
Where the plaintiff is not in possession actual 
or constructive of the property. Court-fee 
must be paid ad valorem as for suit for pos- 
session and partition. 27 I.C. 465=21 C. 
L.J. 253=20 C.W.N. 51; 137 I.O. 519=36 
C.W.N. 291=1932 C. 353; See also 1941 
Sang.L.R. 249=1941 Rang. 297. But mere 
denial by the defendant of the plaintiff 's title 
and possession does not convert a partition 
suit into one of declaration of title and reco- 
very of possession. 12 C.W.N. 37=6 C.L. 
J. 651. See also 38 C. 681; 35 O.W.N. 
942. S. 7 (vo) (b) makes no difference be- 
tween a plaintiff who is in actual possession 
and one who is merely in constructive posses- 
sion of the property which is to be partition- 
ed. Where a plaintiff never alleged that he 
was in actual or constructive possession but 
asked for delivery of his share to him and 
further asked for accounts and delivery to him 
of Ms share of the amount that might be 
found due to the estate, it dearly is not a case 
where a ten rupee stamp would be sufficient. 
1941 Rang.L.R. 249=1941 Rang. 297. Tax- 
ing officers should he astute to see that a plain- 
tiff should not avoid liability to pay Court-fee 
under S. 7 (ii?) (c) or 7 (i?) by merely omit* 
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For a declaratory decree’and ($) to ob tain a declaratory decree or order, 

consequential relief; where consequential relief is prayed, 


ting to insert a prayer for possession in what 
was essentially a title suit in the guise of a 
partition suit. 18 P.L.T, 438=16 P. 491 
=1937 P. 614. If a suit for partition of 
joint family property is really or actually 
in the nature of a title suit, ad valorem Court- 
fees are payable, whether the suit be regard- 
ed as fa l l i n g under S. 7 (iv) ( 0 ), 7 (iU) or 
7 (v) . But where in substance the relief 
sought is the partition of the property of 
which the plaintiff claims to be in joint pos- 
session, the suit falls under Art. 17 (vi) of 
Sch. II and ad valorem, Court-fee is not levia- 
ble. The plaint has to be construed as it is 
and care should be taken not to import into 
it anything which it does not contain, either 
actually or by necessary implication. A re- 
lief not asked for cannot be imported so as to 
charge Court-fee thereon. 20 Pat. 780. 
Where on the face of the plaint the suit was 
in fact a suit by a purchaser of an undivided 
share to establish his title to recover posses- 
sion of the same, a claim for partition being 
added to make the relief sought effectual, it 
was, held that' an ad valorem Court-fee was 
payable on the plaint and not a fixed fee. 28 
A. 340. See also the Patna High Court deci- 
sions cited supra on the point. A co-owner is 
to be presumed to be in constructive possession 
on the gortmd that possession of one co-owner 
is possession on behalf of all. 79 I.C. 718= 

6 P.Ii.T. 665; 20 C. 762; 44 C. 524. 

Value tor Jurisdiction — Partition Suit. 
— In a partition suit, it is the share claimed 
by the plaintiff which is the subject-matter of 
the claim and not the whole of the joint pro- 
perty which is sought to be divided. See 22 
B 316; 8 B. 31; 24 A. 381; 24 M.L.J. 
£33=18 I.C. 368 (F.B.) ; 20 M. 289=7 M. 
L.J. 90; (1941) 2 M.L.J. 567; see also 6 
P.L.J. 640=58 I.C. 236; 1917 P.H.O.O. 
301; 7 R. 164=1929 R. 211. But see the 
decision of the Calcutta High Court to the 
contrary in 10 C.W.N. 564=3 C.L.J. 257; 

3 C.L.J. 197=10 C.W.N. 565 (footnote); 

4 C.L.J. 509; 12 C.W.N. 37=6 C.L.J. 
651; 8 C. 757; 52 C. 128=29 C.W.N. 76= 
1925 C. 320 (S. 8 of the Suits Valuation 
Act does not apply.) In 2 P. 432=1923 P. 
342, a distinction is made between suits for 
partition pure and simple, where the plaintiff 
is in joint possession and suits where the 
plaintiff seeks adjudication of Ms title or ex- 
tent of share and for partition. In the for- 
mer case, the value of the entire property is 
the value for jurisdiction and in the latter 
case, the value of the plaintiff's share. In 
a suit to establish plaintiff's right to share 
in joint family property, the value of the 
action is the value of the plaintiff's interest. 
1929 P. 615. 

' Written Statement claiming Share. — A 
defendant in a partition suit, asking for a 
•decree for his share need not pay Court-fee 


in order to make his claim effective- 55 H. 
975=1929 Mad. 722=63 M.L.J. 845; I.L. 

R. (1940) Kar. 534=1941 Sind 50; 45 Bom. 

L. R. 1052. See also I.L.R. (1944) Nag. 
856=1945 N.L.J. 361=A.I.R. 1945 N*g. 
273 (Defendants sharers claiming accounts 
(from stranger in possession of j ointf property ) • 

Sec. 7 (iv) (6) and (<?), (w-A) and (v) 
(as amended by Madras Act V of 1922). — 
Two Hindu sons died a suit against their 
step brothers and step-mother for a declara- 
tion that the properties in suit were the un- 
divided ancestral properties of the family 
and that a saledeed executed by their^ father 
in favour of their step-mother was invalid, 
and they prayed for separate possession of 
their shares after a partition by metes and 
bounds. They also alleged that there was 
a prior registered partition deed and that 
the sale-deed in favour of the step-mother 
was intended merely for the purpose of con- 
cealing the properties from them at that par- 
tition. Held, that S. 7 (v) of the Court- 
Fees Act governed the suit and that it did 
not fall under S. 7 (iv) (b) and (o) or under 

S. 7 (tv-A). 43 L.W. 582=1936 M. 411= 
70 M.L.J. 398. On this point, see also 68 

M. L.J. 755; 1935 P. 452; 1935 A. 667; 
1935 L. 698; 1935 C. 805; 62 C. 479; 68 
M.L.J. 369. 


Sec. 7 (iv) (c): Consequential Relief. — 
Consequential relief means a substantial re- 
medy in accordance with the title of which 
declaration is prayed for. 24 I.C. 316=1 
L.W. 398. See also 24 G.W.N. 38 (P.O.) ; 
42 P. L.R. 364. The expression “consequen- 
tial relief" in S. 7 (iv) (o) means some 
relief wMch would follow directly from the 
declaration given, the valuation of which is 
not capable of being definitely ascertained 
whieh is not specifically provided for any- 
where in the Act and cannot be claimed inde- 
uendently of the declaration as a substantive 
relief. i39 I.C. 32=1932 A.L.J. 684= 
1932 A. 485 (F.B.). [5 A 331 (F.B 

Overruled.]. See also 171 I.C. 900=1937 
Sind 248; I.L.R. (1941) Lah. 451=43 P. 

L. R. 106=1941 Lah. 97 (F’.B.); 23 Pat. 
749=A.I.R. 1945 Pat- 81. One declara- 
tion may be consequential relief to another. 
44 C. 352=21 C.W’.N. 834; 47 Bom.L.R. 
859. The question whether there is really a 
prayer for eonseqnential Tebef must depend 
upon the substance of the c la i m and not the 
words which the plaintiff chooses to use. 20 

M. L.J. 791=5 I.C. 927; 30 M. 18; 38 M. 
922 (F.B.). See also 25 I.C. 

W.N. 375; 3 P. 915=80 I.C. 544; 1925 
M. 713=48 M.L.J. 688; 29 L.W. 584= 
56 M.L.J. 394; 116 I.C. 895=1929 L. 463; 
32 P.L.R. 729; 16 L. 752=37 P.L.R. 860; 
152 I.C. 847. When the first relief in th€ 
suit relates to a declaration as to the genera 
title of the plaintiff to all the properties sh< 
inherited and the second to set aside a paxto 
cular deed of transfer in respect of a parti 
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cular property inherited by her, 'held, the re- 
liefs are separate and necessary and ad valo- 
rem Court-fee must be paid. 5 3?. 496= 
1926 P. 453. The prayer for the appoint- 
ment of a receiver in a suit by a Hindu re- 
versioner for a declaration that an alienation 
by the widow is not binding on the reversion 
cannot be regarded as a 'consequential relief ' 
since both the reliefs are unconnected and in- 
dependent of each other. The proper Court- 
fee payable is for declaration tinder Sdu II, 
Art. 17-B (Mad. Am. Act) and for Recei- 
ver under Sch. II, Art. 17-B (Mad. Am. 
Act). 51 M.L.J. 67=96 I.O. 129=1926 
M. 678. But see 38 M. 922; 19 I.C. 859= 
93 P.R. 1913; 1931 A.L.J. 837; 36 I.O. 
831 (M.); 62 I.C. 36 (P.). Even in 51 
M.L.J, 67, cited above, there is an obser- 
vation that it may be quite conceivable that 
the plaint may be so drafted that both the 
reliefs may be claimed on the strength of the 
same set of facts, in which case tie second 
relief may be consequential upon the first. 
See also 45 L.W. 491= (1937) 1 M.L.J. 
739. Consequential and substantial reliefs — 
Distinction — Suit for declaration that pro- 
perty is wakf and its alienation is void — Ad 
valorem Court-fee payable. 1941 Lah. 97 
(F.B.). 

Clause inapplicable to Suits fob Babe 
Declabation. — Under Sch. II, Art. 17, a 
filed fee of Rs. 10 has to be paid on a plaint 
for a declaratory decree where no consequen- 
tial relief is prayed for. 43 B. 507=46 I. 
A. 24=36 M.L.J. 437. See also 69 I.O. 
577 ; 23 A.L.J. 344=47 A. 501=1925 A. 
602. In such a case the Court need not go 
into the question whether the suit was bound 
to fail for not having prayed for consequen- 
tial relief. 1932 A.L.J. 466=1932 A. 560. 
See also 20 P.L.T. 818=1939 P.W.N. 61 
=1939 P. 219. The question of Court-fee 
must no doubt be decided on the allegations 
in the plaint and the relief actually asked 
for. But it is a common fashion to attempt 
an evasion of Court-fees by causing the pray- 
ers in the plaint into a declaratory shape- 
The Court must therefore look into the sub- 
stance of the Telief claimed. When the 
allegations in the plaint clearly show that the 
plaintiff virtually seeks the cancellation of 
certain deeds, though in form the suit is de- 
claratory, the suit, is one for a declaration 
with consequential relief, falling under S. 
7 (ir) (c) of the Court-Fees Act and ad 
valorem Court-fee must be paid. 152 I.C. 
312=11 O.W.N. 1292=1934 O. 505. See 
also 141 I.C. 798=1933 O. 116=10 O.W.N. 
19; 27 C.W.N. 972=1924 C. 183; 131 I. 
C. 604=1931 A.L.J. 235=1931 A. 369; 
32 P.L.B. 745; 140 I.C. 191=1932 A. 316 
=1932 A.L.J. 165; 142 I.C. 699=10 O. 
W.3S\ 133=1933 O. 127. A suit for decla- 
ration that a sale deed executed by the plain- 
tiff is void and inoperative against him on 
the ground that he was made to execute it 
because of coercion, undue influence, and 


fraud exercised upon him, need only be stamp- 
ed with a Court-fee of Rs. 10. 138 I.C. 

147=9 O.W.N. 440; 10 O.W.N. 133. But 
see 142 I.O. 705=1933 R. 40. (Arbitrary 
under-valuation not allowed) . A suit for 
declaration that a certain alienation made by 
the plaintiff's father should not be banding 
upon their reversionary interest comes under 
Art. 17 of Sch. II. 5 L. 137=1924 L. 530 
=83 I.C. 332. So also a suit by reversion- 
era to have certain alienations by widow de- 
clared invalid even though there is mention 
in the prayer about the grant of any other 
relief to which plaintiff may be entitled. 
18 P. 756=20 P.L.T. 850=1940 P. 158. 
See also 23 Pat. 749=219 I.C. 453=(1943) 
P.W.N. 199=A.I.R. 1945 Pat. 81. [De- 
claration that the plaintiff is reversioner does- 
not require a separate fixed fee or make the 
suit one for declaration and consequents! re- 
lief falling under section 7, Cl. (w) (c)]. So 

also a suit for a declaration that the plaintiff 
is the real owner of a decree obtained by de- 
fendants against a third party and praying 
for transfer of the decree to the plaintiff. 
47 P.R. 1911=9 I.C. 673. Also a suit by 
a decree-holder to the effect that a deed off 
gift, and a sale-deed executed respectively by 
his judgment-debtor and his judgment-deb- 
tor's wife are fictitious and void and that 
the property covered by them is capable off 
being attached and sold in execution of his 
decree. 130 I.C. 344=1931 O. 72. Also a 
suit for a bare declaration that a certain de- 
cree is ineffectual and not binding on the 
plaintiff. 30 C. 788. See also 164 I.C. 
1029=1936 Pesh. 180; 1936 L. 703; 131 I. 
C. 604=1931 A.L.J. 235=1931 A. 369. 
(Plaintiff cannot be deemed to have asked’ 
for consequential relief when the studiously 
refrains from asking for it) ; 1933 NT. 214. 
See also 37 L.W. 806=64 M.L.J. 24; 68 
M.L.J. 764; 1929 M. 668. Also suit for 
a declaration that the plaintiffs were oc- 
cupancy tenants and not tenure holders and 
that- the survey entry describing them as 
tenants was wrong and not binding on them. 
53 I.C. 298=4 P.L.J. 302. Suit by land- 
lord for declaration that order of Revenue 
Officer fixing rent roll is wrong, illegal and' 
not binding on plaintiffs and for enhancement 
of reduced rent to old rent — Court-fee is to be 
paid under Sch. II, Art. 17 (Hi) and not 
under Art. 17 (iv) . 22 P.L.T. 453=1941 

P. 463. Where plaintiff sues for a declara- 
tion that his share in certain property is. not 
liable to attachment and sale in execution of 
a decree against his father the suit is one 
for a mere declaration without consequential’ 
relief and ad valorem Court-fee need not be 
paid on the amount due under the decree. 11 
O.W.N*. 617=1934 O. 212 (2). Also a suit 
to declare will a forgery and for cancellation 
of the will and the Sub-Registrar's order re- 
gistering the same. 29 L.W. 584=1929 M. 
396. See also 58 M. 448=1935 M. 203=68 
M.L.J. 95. Also a suit for a declaration* 
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that a previous decree declaring certain wakf- 
namas invalid is not binding on the plaintiff. 
34 C.W.N. 1129. See also 156 1.0. 13= 
1935 I i. 611; 145 1.0. 206=1933 N. 214. A 
suit to set aside a decree for which plaintiff 
was not a party, the additional prayer 
for declaring order of attachment and 
sale as void being a surplusage. 1930 
Lah. 755. See also 1929 Lah, 446. 
Suit for declaration that property is not liable 
to sale in execution of decree and for can- 
cellation of sale — Where plaintiff is not party 
to decree. I-L.B. 1943 (Lah.) 565=46 P. 
L.B. 83=A.I.R. 1943 Lah. 348; 1 O.W. 
N. 582. Suit for declaration of right to a 
cheque where drawee is not a party. 119 
I.C. 158=1929 M. 572. Where an ex-minor 
sued alleging that he was a minor at the time 
of the execution of a mortgage deed by him 
and that it was therefore void against him, 
held, that all that was necessary for the minor 
was to ask that the document be declared to 
be void against him and the suit need not be 
treated as involving a prayer for a consequen- 
tial relief, namely, the setting aside of the 
document. 11 B. 66=143 I.C. 541=1933 
R. 109. As to other suits for bare declara- 


tory relief, see 1939 O.W.N. 152. 

Suits which fall unbeb the sub-clause. 
— Suits for declaration and injunction. 17 B. 
56; 18 B. 100; 17 8.L.B. 15=80 I.C. 
969; 36 A. 500=24 I.O. 679=12 A.L.J. 
844; 1922 N. 264; 1930 M.W.N. 656; 133 
I.C. 120=1931 Lah. 307; 1936 L. 166; 43 
P.L.B. 337=1941 Lah. 307; I.L.B. (1942) 
Lah. 379=43 P.L.B. 305=1941 Lah. 284; 
41 Bom.L.B. 425. But a futile and de- 
nounceable claim for injunction is not a conse- 
quential relief. 42 P.L.B. 864. If there 
are other consequential reliefs prayed for 
along with an injunction, they should be 
valued according to law and the proper Court- 
fee would depend upon the total value. 43 
I.C. 995=1918 M.W.N. 40. In a suit for 
a declaratory decree where consequential re- 
lief is prayed the plaintiff is entitled to put 
his own valuation on the suit subject to Ss. 
4 and 9 of the Suits Valuation Act and he 
must do so by putting down one single ana 
entire sum as representing the value of the 
total reliefs sought by him. He cannot put 
one valuation for purposes of Court-fee ana 
another for purposes of jurisdiction. 57 U 
L.J.465. In a suit for declarat^ Jith 
consequential relief plaintiff m entitled to 
place any value on the suit and the value 
for purposes of Court-fee and jurisdiction is 
the value of the relief; but the “defendant is 
entitled to take objection to the valuation 
given in the plaint, both as affecting the 
question of jurisdiction and as affection the 
question of Court-fee. And when objection 
is taken the Court is obliged to enter into 
the question of whether the value is correct. 
149 I.C. 109= 1934 P. 234. A suit for a 
declaration that plaintiff is the sole shebait, 
and for an injunction restraining the defen- 


dant from interfering with his possession of 
the endowed properties, falls within S. 7 (to) 
(c). 40 C. 245=16 C.LJT. 19=17 C.W JS7. 591. 
See also 31 S.L.B. 442=1937 Sind 241 (S. 
B.); 1922 L. 236; 163 I.C. 277=38 P.L. 
B. 688=1936 L. 990; 1930 0 ; 41. Also a 
suit for a declaration of plaintiff’s right to 
a jungle and for an injunction restraining de- 
fendants from cutting trees. 32 C. 734=9 
O.W.N. 690. Also a suit for declaration 
that a tax is illegal and for injunction to 
restrain collection. 105 I.C. 80; 165 1.0. 
106=1937 N. 14; 1937 A.M.L.J*. 28. Also 
a suit for declaration that a will is a forgery 
and that plaintiff is the legal heir and for 
an injunction restraining the defendant from 
interfering with his property. 9 L.L. J . 579 
=29 Punj.L.B. 27. A suit was filed^ for a 
declaration, but pending the suit an injunc- 
tion was obtained. The suit being dismiss- 
ed, an appeal was preferred, the injunction 
subsisting at the time of appeal. Seld, for 
purposes of Court-fees, the appeal fell within 
S. 7 ( iv ) ( c ) and ad 'valorem fee was pay- 
able on the consequential relief- 5 P. 211 
=94 I.C. 22=1926 P. 249. Where however 
an appeal is preferred only against the de- 
claration it may be valued under Sch. II, 
Art- 17. 3 P. 640=2 P.L.B. 193=80 I.C. 
563=1924 P. 582. Where provision for re- 
sidence and maintenance of a female 3a made 
in a family arrangements a suit for declara- 
tion of such right and injunction comes under 
8. 7 ( w ) (c)_ and not S. 7 (ii). 123 I.C. 
240=1930 S. 198. A suit for partition and 
possession of half share alleged to be held 
adversely comes under this sub-clauBe • 58 

M.L.J. 497. A suit by a husband for resti- 
tution of conjugal rights with a prayer for 
an injunction restraining the wife ^ parent* 
from obstructing recovery of the wife fail® 
under S. 7 (iv) (o) and Court-fee is pay- 
able ad valorem on the amount of valuation, 
put bv the plaintiff for purposes of juns- 
diction— the value for Court-fee and for 
jurisdiction being the same. Art. 17 (ta) 
of Sch. II does not apply to the suit. 39 
C.W.N. 131=60 C.L.J. 201. As to ap- 
peal questioning award in land acquisition 
cases , see 60 C.L.J. 216. A suit 1*> declare 
an execution sale illegal and for an injunction 
restraining the auction-purchaser and puisne 
mortgagee from taking possession falls under 
this clause- 58 C. 281=1930 C. 686. A 
suit for declaration that a revenue sale is 
invalid and for confirmation or restoration 
of possession falls under the clause. 46 I. 
O. 385=3 P.L. J. 448. See also 165 I.C. 
213=17 P.L.T. 677; 70 M.L.J. 542. Also 
a suit for declaration of title as adopted son, 
a challenge having been directly thrown on 
the title, and for posession. 1922 P.H. 
C.C. 6 (C.W.N.); 1923 P. 100; 56 I.C. 
422=5 P.L.J. 339. Also a suit by rever- 
sioner , after the death of the widow for a 
declaration and possession against an alienee 
of the widow. 2 P.L.T. 607=61 I.O. 565 


1934 


The Civil Court Manual (Imperial Acts). 


CS. 7 


t=6 P.unO;'I.L.B. (1942) Ear. 358= 
205 r.C. 27=A.I.E. 1943 Sind 56. Also 
a suit to set aside an illegal sale held for 
arrears of revenue and a declaration of right 
and for possession. 6 C.W.N. 157 . See 
also 115 I.C. 655. The following suits have 
been hold to come within the sub-clause : — 
Suit for possession of Math properties as its 
Mahant. 152 I.C. 1003=1934 P. 641. Suit 
for injunction or possession against co- 
trustees by one claiming to be a joint trustee. 
(1939) 1 M.L.J. 317=49 L.W. 270=1939 
M. 380. A suit for a declaration that a 
sale held in execution of a decree against some 
members of a Hindu family was null and 
void. 1 P. 197=1922 P. 404. A suit for 
assessment of rent and recovery of a specific 
sum of money as damages for use and occu- 
pation, 4 P.L.J. 563=51 I.C. 16. A 
suit under 8. 104-H of the B.T. Act for a 
declaration that the plaintiff is a raiyat and 
not a tenure-holder, and for settlement of 
fair rent. 18 I.C. 188=17 O.L.J. 426. 
See also 11 CJ.L.J. 156=5 I.C. 141; 6 P. 
17=100 I.C. 913=1927 P. 123. A suit for 
a declaration that the plaintiff is a raiyat 
and the defendants, his under-raiy&ts, and 
for ejectment of the latter. 65 I.C. 240 
(P.). A suit for a declaration that plainiff 
is entitled to a certain annuity and to re- 
cover lie same as an heir. 27 Bom.Ii.B. 
247=87 I.C. 801=1925 B. 282 (1) . A suit 
for declaration of right to administration of 
the estate and appointment of an interim 
Receiver. 27 C.W.N. 457=1923 C. 326. 
A suit by an insolvent to declare a sale-deed 
by Official Receiver not binding upon him 
and for appointment of another Receiver. 
32 M.L.J. 447=40 I.O. 620. A suit foT a 
declaration that defendant is the wife of the 
plaintiff and for the restitution of conju- 
gal rights. 28 Q. 567. A suit to set aside 
a lease and to have the buildings erected by 
the lessee demolished. 4 A. 320 (P.B.). 
See also 62 O. 417=1935 C. 279. A suit 
to set aside a trust deed and for re- 
covery of trust-money. 10 C. 380. See also 
156 I.C. 13=1935 L. 611. A suit for a 
declaration that the defendant was not en- 
titled. to execute a certain decree. 40 P.L. 
R. 204. The plaintiffs prayed to declare a 
prior partition and certain alienations not 
to l>e binding on them. They further prayed 
for a re-partition and for possession. Held, 
(1) that the suit, has not to be valued on the 
value of the entire family property but only 
on the plaintiffs 9 shares; (2) that dedara- 
xious sought were ancillary to the prayer for 
possession and the case fell within S. 7 (tu) 
and nor under S. 7 (iv-a) : (3) that the 
valuation under S. 7 (v) should be adopted. 
1932 M.W.N. 1322=140 I.O. 585=36 L. 
W. 793. See also 1930 M.W.N. 358=1931 
M. 94=129 I.O. 824; 32 S.L.B. 124= 

1938 Sind 189. See also I.L.B. (1941) 
Ear. 102=1941 Sind 154 holding that Art. 


17 ( vi ) has no application to the case. Bat 
when declaration is unnecessary and a per- 
son seeks partition ignoring a previous parti- 
tion alleged to be a colourable transaction, 
to which plaintiff though a minor was made 
a party as if he were a major, Sch. II, 
Art. 17 (®i) applies and not this clause. 20 
Pat. 780=23 Pat.L.T. 218=A.I.B. 1942 
Pat. 60. In Bihar and Orissa so far as a 
partition suit happens to be actually in the 
nature of a title suit, ad valorem court-fee 
is payable by the plaintiff, whether the suit 
is regarded as governed by S. 7 (Hi) or S. 
7 (v) . It makes no practical difference 
whether the suit is to be regarded as a suit 
for declaration with consequential relief fall- 
ing under 8. 7 ( iv ) (o),, or a suit for pos- 
session of movable and immovable property 
governed by 8. 7 (iii) and (u), since in the 
Courts in Bihar and Orissa, where the conse- 
quential relief sought is recovery of posses- 
sion of land the plaintiff is not permitted to 
value the land at a lower rate than would 
be assessed under 8. 7 (v) . 18 P. 267=1939 
P.W.N. 197=1939 Pat. 274. 

Suits not coming under the sub-clause* 
A suit for declaration and consequential 
relief prima fade comes within 8. 7, CL 
(w) (o) but if at the same tune it comes 
within any of the other clauses of suits speci- 
fied in the section, it must be so treated. 38 
M. 922=28 M.L.J. 118. See also 38 M. 
1184; 56 M. 212=63 M.L.J. 764 ; 41 Ii. 
W. 562; 1940 M. 273=68 M.Ii.J. 369= 
3935 M. 346; (1937) I M.L.J. 739=1. L. 
R. (1937) Mad. 672=45 L.W. 491=1937 
Mad. 529. The decision in 61 M.Ii.J. 39 
t=130 I.O. 449=1931 M. 24; 29 L.W. 769 
=1929 M. 329; 140 I.O. 462=63 M.L.J* 
759 are not good law. 

Seo. 7 (€v) ( o ), proviso (as AMEN DED BV 
Madras Act Y op 1922).— Applicability- 
Suit for declaration of right to get water 
free of irrigation tax claiming refund of tax 
levied. 59 M. 962=160 I.C. 939=43 L.W. 
192=70 M.L.J . 625. A suit for declara- 
tion and injunction about some customary 
rights to graze cattle etc., in defendant^ 
forest does not fall within the proviso. 
59 L.W, 41=1946 M.W.N. 80=(1946) 1 
M.L.J. 61 (Meaning of the words “with 
reference to immovable property” discussed). 

Oases under Cl. (t>) and (w) ( 0 )._g ee 
45 L.W. 49= (1937) 1 M.L.J. 739; 1927 
A.W ,R. 417. If in a suit the principal re- 
lief claimed. is one for possession and the re- 
lief for declaration is merely ancillary to- 
il. it is enough to pay the Court-foe on the 
relief as to possession. On the other hand, 
if the principal relief is for a declaration 
and the plaintiff’s right to possession de- 
pends upon his being entitled to the declara- 
tion, then the relief for possession must be 
regarded as a consequential relief and the 
ttrart-fee will " be payable according to the 
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amount at. which the relief sought is valued 
in the plaint or in the memorandum o£ ap- 
peal. If a case falls under the first c lass 
the Court-fee is payable on five times the 
Government revenue- In the latter class the 
plaintiff .must pay Court-fee on the valuation 
put by him on the disputed property for pur- 
poses of jurisdiction. Where a Hindu son 
sued questioning the validity of certain alie- 
nations made by his father and claimed a 
decree for possession of his share and a de- 
claration that the father had no right to 
make the alienations, held, that the suit was 
one for declaration with a consequential re- 
lief and not merely one for possession for 
purposes of Court-fee. 6 O.W.N. 1105= 
1930 O. 104. See also 1930 O. 368; 202 I. 

C. 174=44 P.L.B. 162=A.I.B. 1942 Lah. 
209. In all cases where possession is claim- 
ed, the plaintiff has to establish his title 
'before he can get a decree for possession. 
Where a suit is in reality one for possession, 
the fact that the plaintiff asks in Ms plaint 
for something in the nature of a declaration 
will not make it a suit for declaration and 
consequential relief for the purposes of Court- 
fee. The suit being really one purely for 
possession, Court-fee is payable only on that 
basis. 193 I.O. 538=21 P. 1063=1941 P. 
167; 48 Bom.L.B. 193. Where a Hindu son 
seeks to recover possession of joint family 
properties wMch have been sold in execution 
of decrees on mortgages executed by his 
father from purchasers of those properties 
who are in possession thereof, he cannot ask 
for possession without getting a declaration 
that the debts covered by the mortgages were 
incurred for an illegal or immoral purpose, 
the son being bound by such sales unless he 
proves that the debts are illegal or immo- 
ral. Hence S. 7 (iv) (c) of the Court-Fees 
Act applies to the suit. But where the son 
sues for possession of properties conveyed 
by his father by private sales the position 
is different. He can treat such sales as not 
'binding on Mm leaving it to the alienees to 
prove necessity or antecedent debts. It is 
open to him to treat such sales as null and 
void, and in a suit of that nature, S. 7 (v) 
of the Court-Fees Act would apply. 24 Pat. 
334=1945 P.W.N. 327 (2)=A.I.B. 1945 
Pat. 421. Where the essential claim made 
by the plaintiff is one for possession, the fact 
that the plaint attempts to anticipate a pos- 
sible defence and says that the defendants 
will rely upon certain dispositions of the pro- 
perty falsely alleged to have been made, the 
suit is one for possession under S. 7 ( v ) 
and there cannot be any pretence that the 
claim is one for a declaration with consequen- 
tial relief falling under S. 7 (iv) (o). 
Merely because the defendants challenge the 
title of the plaintiff, the suit does not 
become one for a declaration with conse- 
quential relief- 16 P. 766=18 P.Ii.T. 977 
=1938 P. 22 (S.B.). See also 21 P.Ii.T. 
609; 1942 N.L.J. 372. Where a plaintiff 
asks for declaration and a consequential re- 


lief, though it is enough for his purposes 
to merely ask for possession the suit must 
be treated as one falling under S. 7 (w) (c). 
1938 N.L.J. 130. See also 202 I.O. 174- 
•=44 P.L.B. 162=A.I.B. 1942 Lah. 209. 

In a suit . by Hindu sons for a declara- 
tion that a decree obtained by the defen- 
dant against their father is not binding on 
them and the joint family property, Court- 
fee is payable not as on a mere declaration 
but ad valorem, because the obvious effect 
of the decree would be to save property from. t 
liability to the decretal amount. (24 O.O. 
361; 10 M. 187; 5 P.L.J. 394; 8 L. 531, 
Poll.) 8 Luck. 668=150 I.O. 722=11 O. 
W.N. 488=1934 O. 212 (1). A prayer 
for confirmation of possession includes a 
.prayer for recovery of possession if the_ Court 
thinks the plaintiff is out of possession. 2 
P. 198=4 P.L.T. 71; 179 I.O. 586=1939 
Pat. 254. Where a Magistrate passes an 
order under S. 146, Or.P. Code, and inter- 
feres with possession, relief regarding posses- 
sion should also be prayed for. 105 I.C. 
351=1927 N. 316. A suit to set aside an 
execution sale of certain properties on the 
ground that the decree having been previously 
adjusted could not be executed, and that the 
sale was therefore null and void, is one sub- 
stantially for possession and comes under Cl. 
(v) and not under S. 7 (iv) (o). O . 

880=27 O.W.N. 566=38 (XL. J. 74 — 1922 O.. 
506. See also 94 I.C. 179=13 O.L.J. 124 
=1926 O. 380. Where the prayer was that 
upon the determination of the plaintiff ^ pro- 
prietary interest in a house, the defendants 
who were merely tenants at will may be 
ordered to vacate the house, held, the suit was 
one for ejectment falling under S. 7, CU- 
(v). 5 P. 631. The clause is not. appli- 

cable to a suit for recovery ^ 
cancellation of a document- 1929 O. 

But in Madras there is a ^ecial OL (tv) 
wMch would apply. See 64 M.L.J. 127. 
As to a suit for the removal of the manager 
of a religious institution on the 
that it is a private one and that the : 
alone has the power to appoint aud diranms 
thelnanager, see 17 I.O. 270=216 P.L.B. 
1912. Possession — Alternative relief for^de 
rlaration that certain property was acquired 

Partition suit — Allegation °f j oni t posse ssion 
in respect of estate and subordinate tenure— 
Allegation that defendant in joint possession' 
for maintenance but had setup proprietorship 

Finding that plaintiff had no title or joint 

possession — Appeal from — Court-fee payable 
ad valorem, 18 P.L.T. 438=16 P. 491— 
1937 P. 514. 


Suits pob Gasceulatigk op a. Dbokeb op 
LocmcBNT . — See 152 I.O. 847. [Separately 
provided for, so. far as Madras is concerned. 
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by Cl. (iv-a) inserted by Madras Act V of 
1922.] “ 

(1) Decrees. — S. 7 (tv) (e) is applicable 
to a suit in which, having regard to tie sub- 
stance of tie plaint, it is incumbent upon the 
plaintiff to obtain a declaratory decree or 
order to perfect his right to the consequential 
relief that he claims; for instance, where the 
plaintiff seeks relief to which he is not entitl- 
ed unless and until some decree or document 
or alienation of property is avoided, a suit in 
which a declaration in that behalf is claimed 
is within S. 7 (iv) ( 0 ). 9 R. 401=134: 1. 
C. 1263=1931 R. 319. A suit to declare a 
decree or document to which the plaintiff 
was a party not binding on him falls with- 
in this clause* 38 M. 922=28 M.L.J. 
318. See also 43 I.C. 962=3 P.L.J. 92; 
118 I.O. 465=1929 N. 71. mere a party 
to a decree sues for a declaration that it is 
illegal and void, the granting of such a de- 
claration in his favour has the effect of 
setting aside that decree and relieving him 
of the obligations thereunder. Even though 
a consequential relief may not be expressly 
prayed for, yet if such a relief is 
implicit in the declaration and is a necessary 
■ consequence of it, it must be deemed to be 
included in the declaration prayed for. To 
such case it is S. 7 (iv) ( 0 ) which applies 
-and not Art. 17 (tit), Sch. H and an ad 
valorem court-fee is payable. 13 Luck. 

♦ 628=1938 O. 1 (P.B.). A suit in which 
the only prayer is to have the decree set 
aside as null and void is a suit for declara- 
tion without consequential relief falling under 
Art* 17 of Schedule II. 20 B. 736; 30 C. 
788; 34 O.W.N. 1129; 150 I.C. 1030=1934 
R. 152. See also under Art. 17 (3) of 
Schedule II. A suit to set aside a decree 
on the ground of fraud would fall under this 
sub-clause . 7 L.L.J. 15=86 I.O. 680= 

1925 Lah. 346; 16 N.L.R. 84=36 I.O. 360. 
See also 1934 Pesh. 109; 8 h. 531=9 L.L. 

J. 400=102 I.C. 46=1927 L. 399; 116 I. 

C. 895=1929 L. 463. A suit for a decla- 
ration that a decree was fraudulent and in- 
capable of execution and that the family 
property should be released from execution 
falls under S. 7 (iv) (c) and is not a suit 
for possession under Cl. (iv). 40 C. 615 

=21 I.C. 404. See also 51 I.C. 536=24 
M.L.T. 254; 56 I.C. 550. A person was 
a bona fit? purchaser for value of lands 
which were found to he burdened with a 
charge of a maintenance decree. The person 
brought a suit for a declaration, “that the 
lands were not liable for the maintenance 
charge.” Question was whether S. 7 (in) 

(c) or Art. 17 (ii), Sch. n applied. Eeld, 
that although the relief asked for was a mere 
declaration yet it involved the consequential 
relief of amendment of the maintenance de- 
cree, and hence S. 7 (iv) (c) applied. A suit 
for a declaration that the decree obtained by 
the defendant is fraudulent and for an in- 
junction restraining the defendant from 


restraining with the plaintiff’s pos- 
session of the property in suit; 

falls under Cl. (in) ( 0 ). 40 O.L. 

J. 150=79 I.C. 982=1924 C. 969; 137 I. 
C. 240=33 P.L.R. 488; 1930 

656. Suit by a minor on attaining majority 
to set aside a mortgage decree against him 
as void falls within 01. (in) ( e ). 65 I. 

C. 980=24 O.C. 361. See also 32 P.L.R. 
729. In Madras such a suit would fall under 
Cl. (iv-a). 139 I.C. 317=1932 M. 605= 

63 M.L.J. 764; 141 I.C. 80=64 M.L.J. 
124=1933 M. 430. A person not a party 
to the decree may sue to have it declared 
void without asking for any consequential 
relief and the suit is not governed by Cl. 
(iv) ( 0 ). 73 I.C. 767=1933 L. 373. A 

person who is not a party to a decree need 
not get the decree set aside* But a son is 
bound by a decree obtained against the 
father. So where a son sues for declaration 
that a decree debt against his father is not 
binding on him, or on the joint family pro- 
perty, there is involved in it a prayer for 
setting aside the decree and hence ad valorem 
court-fee is payable* I.L.R. 1943 Nag. 
440=1942 N.L.J. 466=202 I.C. 643=A.I. 
R. 1943 Nag. 70. See alse 46 P.L.R. 346 
=A.I.R. 1945 Lah. 13. The question 

whether a deeree sought by a plaintiff is a 
mere declaratory decree without any conse- 
quential relief coming under Art. 17 (Hi) of 
the second schedule of the Court-fees Act, 
or whether it is a decree with consequential 
relief governed by S. 7 (iv) ( 0 ) of the Court- 
Fees Act, depends not on whether or not the 
plaintiff was a party to the decree which he 
is seeking to avoid, but whether or not the 
relief claimed comes under S. 42 of the 
Specific Relief Act. 177 I.C. 550=1938 O. 
W.N. 889=1938 O. 201 (F.B.). A suit 
brought by the legal representatives of a de- 
ceased debtor who is a party to an agreement 
registered under the C.P. and Bihar Debt 
Conciliation Act, having the force of a de- 
cree, to have that “decree” made unenforce- 
able against him, requires an ad valorem 
Court-fee stamp. I.L.R. (1945) Nag. 5= 
1945 N.L.J. 431=A.I.R. 1946 Nag. 30. 

(2) Documents. — A suit for declaration 
of the invalidity of a mortgage deed, for 
cancellation and for -an injunction restrain- 
ing the defendant from enforcing its terms, 
would fall within sub-cl. (iv) (c) * 18 

I.C. 864=7 N.L.R. 190. See also 1937 
L. 698. So also a suit to declare a gift 
deed executed by the plaintiff’s husband in 
favour of the defendant void, as he was 
a lunatic, and praying that possession be 
delivered to plaintiff as manager on behalf 
of her lunatic husband comes under cl. (iv> 

( 0 ) * 22 A.L.J . 945=47 A. 78. Also * 
suit for declaration by a member of a joint 
Hindu family that a mortgage deed executed 
by a deceased co-parcener is not binding on 
him and also for possession of the property. 

50 A. 610=26 A.L.J. 316=1928 A. 248. 
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8mif by a bona 'fide purchaser Jew value of 
lands, burdened "with, a charge under main- 
tenance decree, for a declaration that the 
lands are not subject to the charge involved 
the consequential amendment of maintenance 
decree and hence S. 7 (iv) ( 0 ) applied. 174 
T.C. 891=1938 N. 183. A suit for declara- 
tion. that the decree obtained by the defen- 
dant is fraudulent and for an injunction 
restraining the defendant from interfering 
with the plaintiff's possession of the property 
in suit would fall under the sub-cL (tv) (<j) 
if the defendant holds the property under a 
■document executed by the plaintiff and it is 
necessary first to obtain cancellation. 38 M. 
321=24 M.L.J. 592. Where the suit was 
-for the cancellation of a sale-deed executed 
by the plaintiff and for recovery of posses- 
sion of the land and the plaintiff paid Court- 
fee for the cancellation of the sale-deed on the 
.amount of the consideration specified in the 
deed. Held, that the claim for recovery of 
possession was merely ancillary to the main 
claim, namely, setting aside the sale-deed, 
rand that separate Court-fee was not payable 
in respect of the prayer for possession. 64 
M.L.J. 127=56 M. 401=1933 M. 231. A 


suit for cancellation of a registered instru- 
ment under 0. 39 of the Specific Relief Act, 
is a suit for declaration and consequential 
relief. 45 I.C. 238=3 P. L. J. 194. See 
also 23 M. 490 ; 29 B. 207=6 Boan.L.B. 
1125; 35 P.R. 1914=25 I.C. 435; 1929 O. 
491; 43 P.L.R. 252=1941 Lah. 265. But 
.see 139 I.C. 32=1932 A.L.J. 684=1932 A. 
485 (F.B.). So also suit for cancellation 
of a will falls under the clause. 36 I.C. 
'95=87 P.R. 1916. Where a will is attack- 


ed not only on the ground that it is not 
genuine and not properly registered, but is 
.also as being brought about by fraud, undue 
influence, etc., the plaintiff virtually asks for 
the cancellation of the will and it must be 
deemed to involve a consequential relief- The 
plaint has to he stamped ad valorem under 
S . 7 (tv) (c) of the Act. 14 Luck. 536=1939 
O. 125. A suit for a declaration that a deed 
is inoperative is in substance one for its can- 
cellation. 20 M.L.J. 791=5 I.C. 927. See 
also 118 I.C. 465=1929 1ST. 71. A suit 
though cast in the form of a declaratory re- 
lief only, hut in substance aiming at setting 
r aside a deed, formally executed and registered 
in accordance with law is governed by S. 7 
(iv) (c) and not by Sch. U, Art. 17 (™0 • 
22 Pat. 783=24 P.L.T. 446=1944 M.W. 
N. 54=A.I.R. 1944 Pat. 17 CF-B.). See 
also 10 Pat. 432=1931 Pat. 78=130 I.C. 46 
Persons who are not parties to a document 
need not sue for its cancellation. Thus a 
suit for a declaration that mortgage deed is 
not Wilding on the plaintiff 
party to the same, falls under H, 

17-A and not S. 7 (iv) (o) . 87 I.C- 660 

(2)— 1986 M . 713=48 M.L.J. 688; 10 O. 
W N 19=1933 O. 116. See dteo 5 A. 331; 
1924 M.W.ST. 210=78 I.O. 118 (2)=1924 
M. 611 (2) . A claim to have a registered 
. agreement entered into before a Debt Con- 
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clliation Board, declared invalid, is equiva- 
lent to have it adjudged void or voidable and 
would therefore fall under S. 39 of the Speci- 
fic . Relief Act under which the Court may 
adjudge the document void or voidable and 
order it to be delivered up and cancelled. In 
such a case the plaintiff must be deemed to 
have asked for the relief which the Court oq* 
grant under S. 39 of the Specified Belief Act 
and this amounts to consequential relief Q<n d 
hence the suit would fall under S. 7 (iv) (o ) . 
1940^W.L.J. 96. Where an ex-minor sued 
alleging that he was a minor at the time of 
the execution of a mortgage deed by hir^i and 
that it was therefore void against him, held , 
that all that was necessary for the minor was 
to ask that the document be declared to be 
void against him and the suit need not be 
treated as involving a prayer for a consequen- 
tial relief, namely, the setting aside of the 
document. 11 R. 66=1933 R. 109. Where 
the mother as the guardian of her minor sons 
executed a release deed on behalf of the 
minors, the release deed is not void but only 
voidable and must be set aside. Hence a suit 
for declaration by the sons after attaining 
majority that the release deed is invalid and 
for injunction must be treated as one for 
cancellation falling under cl. (iv-a ) . 1928 

M. 668. Where however cancellation is spe- 
cifically asked though unnecessarily, the suit 
would fall under this sub-clause. 44 A. 629 
=20 A.L.J. 587=1922 A. 358. A suit by a 
plaintiff for declaration of his title and in- 
junction alleging the settlement deed relied 
on by defendant to be a sham one falls under 
Cl. (iv) (c) and the document need not be 
set aside. 1929 M. 478=120 I.O. 378=30 
L.W. 796. A suit to declare a sale fraudu- 
lent and fictitious does not involve a conse- 
quential relief and ad valorem conrt-fee is 
not necessary. 1939 Cal. 363; 1941 O.W.N. 
471. A suit for cancellation of a deed of 
adoption should be stamped, whether under 
S. 7 (iv) (c) or Sch. II, Art. 17 (v) at 
Rs . 10, for the Court-fee on a suit to declare 
an adoption invalid, where the consequential 
relief claimed is that of cancellation of the 
deed, cannot be more than the Court-fee to 
set aside an adoption, which is Rs. 10. 1937 
R. 400. A plaintiff in possession suing for 
the cancellation of a sale deed alleged to 
have been obtained from her by fraud and 
undue influence could not be required prior 
to the passing of the U.P. Court-Fees Amend- 
ment Act of 1938 to pay ad valorem Court- 
fee on the market-value of the property, which 
is the Court-fee payable in a suit for pos- 
session. 15 Luck. 531=1940 O.W.H. 389 
=1940 O. 248. 

What Determines the Value in a Suit 
under the Clause. — Where 1he_ plaint prays 
for a declaration and consequential relief > the 
value of the consequential relief determines 
the Court-fee. 3 P. 640=80 I.C. 563. See 
also 4 P.L.J. 297=46 I.C. 24=5 P.L.J. 
394; 133 I.O. 687=12 P.L.T. 656; 131 
I.C. 808=1931 P. 195. A suit for a de- 
claration that a certain decree is not binding 
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on the plaintiffs or i^Eie properties in their 
hands and for possession of a portion of 
those properties which had been sold in exe- 
cution of the decree is a suit for declaration 
and consequential relief and Court-fee is to 
be paid only on the relief for possession. 38 
M. 3184=25 I.C. 683=1 L.W. 824. In 
a suit, for a declaration and consequential 
relief, the plaintiff is bound to pay ad valo- 
rem fees in proportion to the loss from which 
he seeks to be relieved. 56 I.C. 316=4 P‘. 
L.J. 703. A suit by the next heir of an in- 
alienable estate for a declaration that would 
prevent the then holder’s contemplated sale 
should bear ad valorem Court-fee on the sum 
of the intended sale- 1928 N. 243. In a 
suit for declaration of right to office of the 
she nail of a temple and also for permanent 
injunction restraining the defendant from in- 
terfering with that right, the plaint is to be 
valued for purposes of jurisdiction and 
Court-fee at the value of tie debutter pro- 
perty. (28 B. 667, Dist.) 1930 Gal 41. Such 
portion of the property only as is the sub- 
ject-matter of dispute need be valued. (IMd m ) 
89 I.C. 930=1925 M. 1143. 

Valuation in suits palling ttnmgr the 
Clause. — There is considerable divergence of 
judicial opinion on the question whether in 
cases coming under sub-els. (o) and ( d ) of 
Cl. (4) the plaintiff is absolutely at liberty 
to put his own valuation. The Calcutta 
High Court has recently held that he can 
.give his own value and the remedy lies not 
in nullifying the words of the Act, but in 
the rule-making power of the High Court 
conferred on it by S. 9 of the Suits Valua- 
tion Act. See 34 0.W.N. 321=127 I.O. 665 
=1930 C. 473; 58 C. 281=1930 C. 686=34 
C . W .N . 870 . See for the earlier decisions of 
that Court, 1928 C. 55=105 I.O. 80; 32 C. 
734; 1922 C. 242; 79 I.C. 982=1924 C. 
969. For decisions to the contrary, see 6 
CX.J. 427=11 O.W.N. 705; 40 C. 245= 
17 I.O. 162; 1941 C. 509. [In order to 
remove the doubts S. 8-0 has been enacted 
in Bengal giving the Court power to revise 
value on enquiry, see 42 O.W.N. 504=1. L. 

B. (1938) 2 Cal. 64=1938 0. 865.1 ** a 

suit for declaration of title to a certain 
property and for an injunction falling within 
Cls. (c) and (d) of S. 7 (iv) the amount 
of Court-fee is, no doubt, computed according 
to the amount at which the relief sought is 
valued in the plaint. But where it is possi- 
ble for the Court on the facts stated to ques- 
tion the plaintiff’s valuation, it can exercise 
its powers of correction under S. 8-0 of the 
Act. 175 I.C. 261=66 C.L.J. 462=1938 

C. 302. Where a suit is instituted for a 
declaration of title of the plaintiff to a cer- 
tain provident fund money and for injunction 
restraining the defendant from withdrawing 
that money, it cannot be said that there is 
no objective standard of valuation, and the 
correct valuation of the relief claimed is the 
amount of the provident fund. 177 I.O, 


893=42 C.W.N. 192=1938 C. 161. In a 
suit, for rectification of a . solenama upon 
which a prelim i nary decree was made in a par- 
tition suit, on the ground of fraud or mutual 
mistake of parties, the value of the property 
which would be affected by the preliminary 
decree which would he made in the parti- 
tion suit, if the plaintiff ultimately succeeded 
in his suit, cannot be taken as an objective 
standard for the purpose of determining the* 
value of the relief in the suit. In the ab- 
sence of any other satisfactory objective 
standard, the plaintiff’s valuation must be- 
taken as correct and final. 42 C.W.N. 614 
=68 C.Ij.J. 413. In a suit to obtain a de- 
claratory decree with consequential relief the- 
plaintiff can put bis own valuation on the re- 
lief sought by him. But the Court is em- 
powered under the law to revise the valuation 
put by the plaintiff, and if, on such revision,, 
it is of opinion that the valuation is insuffi- 
cient or arbitrary, it has jurisdiction to fix 
a right value. 22 Pat. 783=24 P.L.T. 446- 
=1944 P.W.N. 54=A.I.R. 1944 Pat. 17 
(F.B. ) . A Hindu widow brought a suit 
to cancel a deed of family settlement execut- 
ed between her and her husband’s brother 
alleging that she was induced to sign it by 
fraud and misrepresentation, and praying 
that a copy of the decree be sent to the re- 
gistration office for a note being made that 
the document has been cancelled. She- 
alleged in her plaint that her husband died 
separate from his brother and that on his- 
death, she as his widow and heir got pos- 
session of his entire estate. The deed, how- 
ever, recited that her husband and his brother 
were joint and that the plaintiff on her hus- 
band’s death was entitled to maintenance in- 
lieu of which she was given properties worth. 
Rs. 20,600. She originally paid a Court- 
fee of Rs. 15 as on a declaratory suit but on. 
being directed by Court to value the re- 
lief, she valued it at Rs. 5,100 on which, 
amount Court-fees were paid. It was held 
by the lower Court that she should pay Court- 
fee on the market value of the properties 
involved, which came to about Rs. 41,000. 
Held, that the proper method of valuing the- 
suit was according to the injury or loss from, 
which plaintiff sought protection, and that 
loss could not be valued at the total value 
of the properties in suit, though such a- 
value might be proper if the plaintiff were 
out of possession or if the document sought 
to be cancelled denied her any right and: 
title whatsoever; in this case since the plain- 
tiff came to Court for some more or better - 
rights than what the document gave her, it. 
was for her to value hex relief in the suit. 
Since the valuation put by her was neither 
wholly unreasonable nor arbitrary, the Court 
should prima facie be disposed to accept the 
same, and was not justified in demanding - 
Court-fee on the market-value of the proper- - 
ties in suit. 20 P.L.T. 638=1939 P. 531. 
In a suit for a declaration that a compro- 
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mifle decree passed in a partition suit was 
obtained by fraud, and for partition, it is 
difficult to say that the value of the relief 
setting aside this decree can possibly be the 
total value of the joint property. There is 
really no objective standard of valuation at 
all, and in the absence of rules made under 
S. 9 of the Suits Valuation Act, it is im- 
possible to say that the plaintiff’s valuation 
of the relief is incorrect. 70 0.1*. J. 158= 
44 C.W.N. 1038=1940 C. 552. In a suit for a 
declaration that a certain decree obtained by 
the defendant against the plaintiff is void 
and for an injunction restraining the defen- 
dant from executing that decree, it cannot be 
said that there is no objective standard for 
valuing the relief claimed, as such standard 
must be taken to be the value of the plain- 
tiff’s property which he would stand to lose 
if the decree against him is put into execu- 
tion. It would follow, therefore, that if 
the value of the decree exceeds the value of 
the assets, the valuation should be based on 
the valuation of the assets, or, if the assets 
are of greater value than the decree, the 
valuation should be based upon the value of 
the decree. I.L.B., (1940) 1 Cal. 409= 
1940 Cal. 482. See also 44 C.W.N. 860. 
The Bombay High Court has always held that 
the plaintiff ham the right to value his claim 
as he pleases. See 44 B. 331=56 I.C. 340 
and other cases cited supra under the main 
Cl. (iv). So also the Lahore High Court. 
337 I.C. 240=33 P.L.B. 488; 9 L. 366= 
1927 L. 890; 140 I.C. 73=33 P.L.B. 458; 
9 L.L.J. 579=29 P.L.B. 27; 40 P.L.B. 
204. Also the Peshawar Court. 197 I.C. 
782=A.I.B. 1942 Pesh. 4. Also the Nag- 
pur Judicial Commissioner’s Court. 1927 
N. 375. But see HO I.C. 163=1928 N. 
243; 165 I.C. 106=1937 N. 14. But ac- 
cording to the later rulings of the Nagpur 
High Court, the Court can interfere with 
any value put on a relief sought by a plain- 
tiff in a suit under S. 7 ( iv ) (o), if the 
valuation appears to be arbitrary and unrea- 
sonable. But a Court should not endeavour 
to correct a plaintiff’s valuation except in a 
dear case where the disparity is so great as 
to show that the plaintiff has not endeavoured 
to fix a fair value at all, but has simply set 
down a figure which is unreasonable and 
bears no relation to the value of the right 
litigated. I.L.B. (1938) Nag. 558=1938 
N.L.J, 327 (F.B.). The plaintiff cannot 

put any arbitrary value on his consequential 
relief* Where a person in possession of an 
item of gifted property sues for a declara- 
tion and consequential reliefs of cancellation 
of the gift and possession of the remaining 
items, he has to pay a Court-fee only on the 
value of the properties, possession of which is 
asked for. 1938 N. L. J. 130. Where a 
plaintiff sues for 4 declaratory decree and 
asks for consequential relief and puts his 
own valuation upon that consequential relief; 
then for the purpose of court-fee aud also 


for the purposes of jurisdiction, it is the 
value that the plaintiff puts upon the plaint 
that determines both . It is not however open 
to the plaintiff to put an arbitrary value 
of his claim. 1937 N. 316. The Allahabad 
High Court expressed the opinion that the 
plaintiff cannot give an arbitrary value. See 
36 A. 500. See also 50 A. 610=1928 A. 
248; 142 I.C. 705=1933 B. 40. But see 
3 Bur.L.J. 128=1924 B. 378 (2). Accord- 
ing to the Oudh Chief Court there 3a no direct 
authority for the Court to interfere with the 
valuation set by the plaintiff unless the CouTt 
can take advantage of S. 151, G.P. Code. 
See 1928 O. 260=107 I.C. 330 (Th e case is 
of over-valuation and not under-valuation). 
In Sind it has been held that a suit for in- 
junction to restrain enforcement of a money 
decree should be valued according to the 
amount of the decree. 130 I.C. 445=1931 
Sind 15. The Patna High Court uni- 
formly held that the plaintiff cannot give an 
arbitrary value- See 2 P. 198; and other 
cases cited under Cl. (iv) . See also 24 Pat. 
334=1945 P.W.N. 327=A.I.B. 1945 Pat. 
421 . Although it is for the plaintiff to state 
the amount at which he values the relief 
sought, it is open to the Court to de- 
termine the question as to the true valuation 
of the suit if such question is raised. 1931 
P. 195=131 I.O. 808. Where in order to 
succeed in a suit for possession, it is neces- 
sary for the plaintiff to obtain a declaration 
that a document or decree is void or inopera- 
tive, the Court-fee to be paid must be cal- 
culated on the actual value of the property. 
43 I.C. 962=3 P.L.J. 92; 179 I.C. 586= 
1939 P. 254. P brought a suit for setting 
aside a sale held in a certificate case- The 
property had been found to be worth at least 
Bs. 12,000 in another proceeding inter par- 
tes, but it had been purchased by the certifi- 
cate holder for one pice. P however was in 
possession. In the suit he prayed that the 
sale might be held to be illegal and might 
be set aside and that a permanent injunction 
should issue restraining the auction-purchaser 
from taking possession on the basis of the 
said auction sale. P framed the suit under 
S. 7, Cl. (it?), sub-el. (e), Court-Pees Act# 
and put the valuation at the price for which 
it had been purchased, vie., one pice and paid 
Court-fee thereon. Held, that as no objec- 
tive standard of valuation was available in 
so far as P’s claim was concerned, he was en- 
titled to put his own valuation. 184 I.O. 
206=1939 Cal. 278. In a suit for permanent 
injunction restraining a decree-holder from 
executing his decree on the ground that the 
same was obtained by fraud and collusion 
and was incapable of exeentidn, the plaintiff 
must value his suit according to the amount 
of the decree and to pay ad valorem Court- 
fee. 182 I.C. 188=1939 Pat. 572. In 
Madras, the plaintiff was at liberty to value 
the relief arbitrarily prior to the amendment 
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for an injunction ; 
tor easements ; 


(i d) to obtain an injunction, 

(e) for a right to some benefit (not herein other- 
wise provided for) to arise out of land, and 


«of 1922. See 27 M. 480. Now under the 
proviso a suit for declaration and consequen- 
tial relief regarding immovable property 
should be valued at one half the value com- 
puted under Cl. (v), 1930 

656. A suit for cancellation of a document 
•or a decree has to be valued under CL (w-a ) . 
Where the plaintiff is interested only in a 
3 ortion of the property in respect of which 
the decree was passed lie suit must be valued 
•only according to the extent of the plain- 
tiff’s claim. 42 0. 370=36 1.0. 111=19 
C.W.N. 895; 4P.L.J. 191=44 1.0 . 891. 
In a suit to set aside a partition deed, so far 
as the plaintiffs are concerned, Court-fee “ 
payable only on the value of the * 

share of the property. 138 I.C. 303—1932 
M. 491=62 M.Ii.J . 712. As a general rule 
the amount at which the plaintiff values the 
relief sought by him for purposes of Court- 
fee is to be taken despite aayiking to tke 
contrary in the plaint “ ^ p L ' 
tooses of jurisdiction, 140 I.O. 73—33 r-L. 
r^T unaerS. 8, Smte Valuation Act 
the value for jurisdiction follows value |or 
the Court-fee and not vice versa. 58 C. 281 
=1980 Cal. 686. But where a person vsluea 
to daim at a certain figure for purposes of 
■iurisdietion and lie is subsequently called on 
to^ay Court-fee on ike footing that thejuit 

falto under S. 7 (to) <«)> 2?mn£ 

the Pontiff to modify 

««. 8ee aUo \ A. 

***■ ™ 

-1930 O. 686. 

Sac. 7 {it}) (c) aot Sch. 33, Art. 17 (Hi) . 
—Sell. n; Art. 17 (Hi) only applies when 
no consequential relief is sought. Where con- 
sequential relief hy way of injunction is ask- 
ed for then* S. 7 (to) applies and ad valo- 
rem Court-fee on the value of the claim has 
to be paid, a single valuation covering both 
declaration and injunction. 1939 A. M. L. 
J. 80. The relief originally prayed for was 
a declaration that the plaintiff was the owner 
of certain property. A Court-fee of Es. 10 
was paid. Subsequently the prayer was 
sought to be amended thus: “On account ot 
that, (a particular) decree is null and void, 
and ineffectual; it may be declared, etc. 
Jir.d. ihnt the effect of the amendment was to 
add to the original relief a prayeT for a 
further declaration for which a further Court- 
fee of Es. 10 should be paid and that the 
seeond relief asked for was not consequen- 
tial relief within the meaning of S. 7 (tu) 
/ c ) so as to necessitate the payment of ad 
valorem fees. 55 A. 274=1933 A.L.J. 311 
—1933 A. 350; 1935 A. 817. Suit for in- 
junction in respect of easement as occupter 
of property situate in Hyderabad . The 
nlaintiff can place any valuation which he 
choose*. 1941 M. 91=52 Ij.W. 610— I. L. 


E. (1941) Mad. 157=(1940) 2 M. X. J. 
655. 

Seo. 7, Cl. (iv) (d) .—See 45 B. 567= 
59 I.O. 777=46 I.C. 884=63 P.B. 1902. 
The valuation of the relief sought in a suit 
for an injunction is left entirety to the dis- 
cretion of the plaintiff or appellant as the 
case may be and the Court is not entitled to 
question the correctness of the amount so de- 
clared. (43 B. 376 and 31 Bom.L.B. 841, 
Poll.) 12 E. 335=1934 E. 268. In a 
suit for injunction, relief cannot be valued 
differently for Court-fees and jurisdiction. 
22 Bom.L.B. 1456; 99 I.C. 868; 92 I.C. 
730=1926 M. 591; 1929 L. 566=116 I.O. 
908. (See Suits Valuation Act, S. 8.) As 
to the effect of Buie 4 of Buies framed by 
Lahore High Court under S. 9 of the 
Suits Valuation Act, see 47 P.L.B. 436 (P. 
B.). Plaintiff can put his own valuation 
and where the lower Court finds that the 
valuation is reasonable, the High Court will 
«0fe interfere with it. 94 I.C. 103 (2)= 
**-6 r.u.C.O. 102=1926 P. 334. As to 
declaratory suits where the plaintiffs asked 
for injunction, see 21 I.C. 771=19 O.Ii. J. 
15; 11 N. 100; 31 C.W.N. 1045=1927 C. 
775; 48 A. 412=94 I.O. 951=1926 A. 423. 
See also the cases noted under CJL (to) (o ) . 
A suit for rent and for declaration of title 
with injunction falls under S. 7 (1) (to) ( d ) 
as the injunction is a distinct and indepen- 
dent relief. 17 I.O. 44=6 S.L.B. 114; 19 

A. 60. See also 4 A. 329 on the sub-clause. 

Seo. 7 (to) (d) and Ben. Am. Act, S. 8-C. 
— In a suit for permanent injunction res- 
training the defendant from executing a de- 
cree obtained by him against property in pos- 
session of the plaintiff, the plaintiff cannot 
place his own valuation on the relief claim- 
ed by him, nor can the relief be valued ac- 
cording to the value of the property which 
would be affected by the injunction. In a 
case of this sort the objective standard of 
valuation must be taken to be represented 
by the extent to which the plaintiff will be 
benefited if he succeeds in his suit. It would 
be necessary during the course of an enquiry 
under S. 8-0 of the Court-Fees* Act to esti- 
mate the value to the plaintiff of the pro- 
perty without the permanent injunction and 
also on the assumption that a permanent in- 
junction could be obtained. The difference 
in the amounts of these two estimates would 
be the measure of the value of the relief 
sought by the plaintiff and it would be ac- 
cording to the figure thus obtained that the 
plaintiff's suit should be 
(1940) 2 Cal. 33=44 C.W.N. 591=1940 Cal. 

566. 

Sue. 7, Cl. (to) (e) .—This sub-clause 
would apply to suits in respect of a right or 
way, right to light and air ond Other right* 
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for accounts ; (/) for accounts — 

according to the amount at which the relief sought is valued in the plaint 
or memorandum of appeal ; 


of easements over immovable property. In 
a suit for injunction restraining municipa- 
lity from demolishing thara, the plaintiff can 
put any valuation and It. 4, Ct. 10 (Vol. 3, 
.Rules and Orders) of Lahore High Court axe 
not applicable. 116 I.C. 908=1923 L. 56$. 

Sec. 7, Cl. ( iv ) (/) (Cl. (iv) (b) m 
U.P.) : Arbitrary Valuation, rr Permissi- 
ble — The provisions of the Court-Fees Act 
r~p controlled by O. 7, R. 1 (2) and R. 11 
(5), C.P. Code, and where the Court finds 
that the relief has bean valued arbitrarily or 
improperly the Court can compel the plaintiff 
to revise valuation and pay proper Court-fee 
thereon. 1933 Sind 322. See also 31 S.L. 

R. 442=1937 S. 241 (F.B.); 150 I. 

C. 1090=1934 A.L.J. 643=1934 A. 807; 
163 I.C. 822=1936 M. 525=43 L.W. 300 
=70 M.L.J. 292. Where a plaintiff brings a 
suit, for recovery of a sum of Rs. 900, the 
mere fact that he adds a prayer for relief 
for .any other sum that may he found due, 
cannot have the effect of converting the 
money suit into a suit for accounts, and S. 

7, Cl. (w) (/) of the Court-Fees Act will 
not apply. 17 Luck. 246=196 I.O. 441= 
1941 O.W.N. 1095=1941 Oudh 622. It 
cannot be laid down as an absolute rule of 
law that the right of a plaintiff in a suit for 
accounts of a partnership to put a notional 
value upon the relief he cl ai m s extends 
throughout the whole course of the proceed- 
ings up to second appeal and that it extends 
to appellants or respondents who file cross- 
objections. The Court is not bound in every 
case to accept the valuation put by the ap- 
pellant upon the relief sought by him. As 
the suit proceeds and circumstances change 
and the preliminary decree is followed by a 
final decree, the relief claimed by an appel- 
lant in an appeal from the final decree is no 
longer tentative and uncertain, but is ascer- 
tained and can be accurately valued; and the 
Court therefore is not bound to apply in such 
an appeal the principle of notional valuation 
applied or accepted at the beginning of the 
suit when everything was uncertain* In the 
appellant is able to ascertain the amount then 
remaining in dispute, he must pay Court-fee 
on the value of the relief he seeks in his ap- 
peal and cannot be allowed to put a mere 
notional value. 31 S.L.R. 37. 

Scope and Applicability op Section. — 
The value of a suit for accounts is the ap- 
proximate value stated in the plaint, which 
determines the Court-fees as / ^ el l oft as 0 t ^ e 
forum. 6 C.L.J. 285; 100 I.C. 632=8 P. 
L.J. 145; 37 B.L.B. 148; 1936 h. 978. 
A suit for accounts of the rent recovered by 
fhp defendants falls under S. 7 (w) . V7) 
and the plaintiff is at liberty to value it as 
he pleases. The fact that the plaintiff issued, 
prior to the institution of his suit, a norice 
.piofrvnng a definite sum does not have the 


effect of making the suit fall under S. 7 (4). 
162 I.C. 227=38 Bom.L.B. 218=1936 B. 
166; 1936 M. 525. The fact that the plain- 
tiff had on an earlier occasion filed a suit on 
accounts against the same defendant claim- 
ing a larger amount than the plaint valuation 
is no reason for pinning him down to his 
orininal estimate. 1942 N\L.J. 197. The 
plaintiff is entitled to value the refief at any 
figure he chooses and the stamp will have to 
be made up subsequently if relief of greater 
value is granted to him. 8 L.L. J . 78—94 
I.C. 650=1926 L. 242 (1); I.L.R. 1944 
Ail . 133=213 I.C. 412=1944 A.L.J. 70= 
A.I.R. 1944 All. 84. It is open to ih© 
plaintiff to value a suit for account as he 
likes, even though such valuation may he 
arbitrary and even if during the course of 
the trial he should make admissions that far 
larger amounts are due to him, it is not open 
to the Court to require him to revise the 
valuation and pay additional Court-fee . 139 
T C 105=1932 M. 656. See also 156 I.C. 
424=1935 B. 212; 156 I.O. 718=1935 L. 
689; 1936 B.D. 237. The plaintiff is en- 
titled to pay Court-fee on the value be bas 
thought fit to give to the relief sought not- 
withstanding that he has through mistake or 
inadvertence stated the value foT purposes 
of jurisdiction at a different figure. 85 "* 
W 358=137 I.C. 871=1932 M. 565. (25 

C.W.N. 768; 15 Bom.L.B. 1123 and 5® 
C 281, Foil.) The Court trying such suit 
does not lose its jurisdiction because the 
amount found due exceeds the 3uratastionof 
the Court. 9 N.L.R. U2=20 -0. 92 

25 M. 543; 40 M. 1=32 H.L.J. 221; 16 
A 286; 33 A. 97; 66 B. 23=34 Bmn.L JR- 
44=137 I.C. 702=1932 B. Ill- T J e . 
cutta High Court has however hddthatge 
Court can only award a ran -np tothebn^s 

‘oSiTSit 

C T . e< 634. In a partnership suit, the^sah jeet- 
matter would he the severance of fh 
relationship and determination of the 
"Ces^the partners. The aggregate ^ 
the specific amounts will reprint the vslne 
It the mbieet-matter of the suit, even though 
the^laintifE’s tentative value he less vx more. 

19 lLra Sxm-Ox,. (fa) 

clause would cover all ots g* 
accounting between parties- ^^TfSl 
for accounts in a partne«tap g* 'Jg* ^ 
under the sub-clause. 46 j.o. 71; 

and for accounts M.l.J. 
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A. I.R. 1943 Mad. 639. So also a 
suit for administration and accounts. 39 

B. 545=29 I.C. 940=17 Bom.L.R. 574; 45 

C. 634=22 C.W.3ST. 115; 48 Bom.L.R. 110. 

See also 100 P.B. 1914=26 I.C. 342; 55 

I.C. 258=12 Bur.L.T. 207; 44 C. 890=24 
C.L.JT. 448=21 O.W.N. 310; 24 I.C. 64S=i 
7 O.L.J. 281; 1941 Rang.L.B. 512=1941 
Bang. 322 (F.B.); 1939 Bang. L.B. 134 

=1939 Bang. 115; 12 B. 512; 222 I. 

C. 139 (Sind) . But see the case below. 

An administration snit as not merely a suit 
for accounts and ought not to be so regard- 
ed for any purpose relating to Court-fee; 
especially where the suit is not one by a 
creditor for the administration of the assets 
of a deceased but one where a division of 
properties may have to be made, it should 
be valued under Art. 17-B of Sch. H of 
the Court-Bees Act. (Judgment of Wads- 
worth, J., in C.M.A. No. 235 of 1938, Foil). 
The jurisdiction is to be determined by the 
market-value of the property. I.Ii.R. 1942 
Mad. 455=A.I.R. 1942 Mad. 247=54 L. 

•W. 663= (1941) 2 M.L.J. 962. In an ap- 
peal from a decree in a suit for administra- 
tion the appellant is entitled to value his re- 
lief for purposes of court-fee at such figure 
as he may fix. He is not bound to pay court- 
fee on the ad valorem value of the appeal. 

42 F.L.R. 101. The claim of the creditor 
in pursuance of the notification of Court 
after a preliminary decree in an adminis- 
tration suit cannot be deemed to be & 

4 plaint' so as to require court-fee to be paid 
thereon. 134 I.C. 1137 (2)=19S1 M. 683 
=61 M.LJ. 933. But see 222 I.C. 139 
(Sind), which has reference to the explana- 
tion added to sec. 11 in Sind. In order 
that a suit which does not expressly ask 
for accounts may be treated as one for ac- 
counts in essence, the substance of the alle- 
gations in the plaint may legitimately be 
looked into and these allegations must show 
that the plaintiff is asking for accounts 
against the defendant as an accounting 
party. Where a plaint does not indicate 
that the plaintiff is asking for accounts 
as accounting party and that accounts should 
be taken to ascertain the amount due from 
him, and the relief claimed by him and 
granted to him is one purely of a declara- 
tory character and no money decree is pas- 
sed, the suit is not a snit for accounts. 1943 
O.W.N. 489 (2) =211 I.C. 12 5= AXE. 1944 
Oudh 101. A claim for mesne profits is not 
a claim, the value of which cannot be as- 
certained, and ad valorem court-fee is to 
be paid thereon aud plaintiff cannot recover 
anything in excess of the valuation put by 
him. 40 I.C. 579=3 P.LJ. 67. A suit for par- 
tition and accounts against a karta of a joint 
family is not a suit for account and would 
not fall under this sub-clause- 10 Pat.L. 
T. 491=1930 Pat. 1. In a suit for parti- 
tion by metes and bounds after division in 
status/ a piayer for accounts is leviable to 
court-fee untier this clause. 64 H.L.J. 576 
=1933 M. 431=143 I.C. 755. 

Duty op Plaintiff. — Where the plain- 
tiff brings a suit for accounts he. is bound to 
value his suit tentatively by doing his best 


to give a fair estimate of the relief which 
he hopes to obtain and he must not fix the 
valuation arbitrarily in order to avoid pay- 
ment of the proper court-fees or overvalue 
it. 22 Pat. 114=206 I.C. 126=A.I.R. 1943 
Pat. 218. Where a suit by a ward who 
has attained majority is for accounts against 
his former guardian, he need not. specify 
the amounts he expects to receive ; it is suffi- 
cient to pay court-fees on the relief of ac- 
counting and to pay court-fees later on on 
the amount found due- Where accounts had 
already been furnished by the guardian to 
the Court and examined by auditors, the 
ward cannot sue for accounts but can sue 
only on the accounts already furnished for 
recovery of what is payable after surcharg- 
ing and falsifying. The snit really 3s to 
surcharge and falsify accounts already fur- 
nished and to recover specific sums, and 
therefore, the plaintiff must value and stamp 
his plaint on an ad valorem basis. (1945) 
2 M.L.J. 460; 1929 P. 626. 


Appeal in Case falling undue the sub- 
ol. (*v) (/) . — An appellant against a decree 
dismissing a suit for an account cannot in 
appeal change his valuation when the sub- 
ject-matter of the appeal is the same as in 
the trial Court. The scheme of the Court- 
Fees Act does not allow the plaintiff to 
change in appeal the valuation adopted by 
hi-m in the plaint in the trial Court. I.Ij.B. 
(1938) Mad. 1031=1938 Mad. 887=(1938) 

2 M.L.J. 557 (F.B.). A plaintiff in a suit 
for accounts is no doubt entitled to place 
his own valuation on the relief claimed. If 
his suit fails and he appeals against the re- 
fusal to take an account, the appeal would 
relate solely to a right to an account, and 
the appellant might place his own value on 
the memorandum of appeal. But if the 
suit results in a decree for a certain amount 
agninst the plaintiff, his appeal against such 
decree is not merely in relation to an account, 
but is really an appeal against a money de- 
cree and he must pay ad valorem of court- 
fee on the amount of the decree- He cannot 
be permitted to place an arbitrary value on 
his appeal for purposes of court-fee. I. L.B. 
(1941) Bom. 477=43 Bom. L.B. 475=1941 
Bom. 242. Where a person appeals from a 
preliminary decree in a suit for account, he 
is allowed 'the option of placing his own valu- 
ation upon the memorandum of appeal and 
he is not bound by the valuation put npo 31 
the claim in the plaint. 44 A. 542=20 A.L. 
J. 416=1922 A. 228; 47 A. 756=23 A.L. 
J. 725=89 I.C. 122; SP. 146=1924 P. 161; 
91 I.C. 32=1926 L. 189; 141 I.C. 277= 
1933 N. 127; 9 Bang. 165=133 I.C. 91— 
1931 B. 146 (P.B.) . But see eontra, 1921 
M.W.N. 558=70 I.C. 392 ; 39 M. 726=33 
I.C. 602=30 M.L.J. 402 (P.B.); 23 M. 490 
=20 I.C. 328=9 N.L.B. 112; 79 I.C. 923 
(Sind); 7 P.B. 1925=28 I.C. 262; 14 P. 
658=159 I.C. 4=16 P.L.T. 438=1935 P. 
396 ; 31 S.L.B. 37. See also 50 I. A. 232 
cited belo-w. In an appeal against a preli- 
xninaiy decree in a suit for the taking 
accounts, the defendant-appellant 


is 


of 

not 
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■bound by. the valuation of the relief made" 
in th© plaint and is at liberty to make a fresh 
valuation for the purposes of the appeal. 
But in an appeal against a final decree de- 
ciding that a specific sum of money is due 
the defendant to the plaintiff, the only 
valuation which the defendant-appellant can 
be permitted to put upon his appeal is the 

!T 0 ™A, 0f * e de ® r ee which h e seeks to have 
set aside. 1937 Rang-X.E. 369. A defend- 
ant appealing from a preliminary decree 
for an account has to stamp his memoran- 
dum of appeal according to th e plaintiff's 
valuation and cannot value his appeal at 
whatever may seem to him to be approxi- 
mately correct. Where a defendant appeals 
against a final decree, he should pay court- 
fee on the amount of the decree passed 
against him, except in cases where he appeals 
only against a portion of the decree. Sec. 7 
yv) (f) applies to appeals by a defendant. 
I.L.R. (193 8) Mad. 598=47 L.W. 488= 
1938 M. 435= (1938) 1 MX.J. 028 (F.B.). 
Trhis rule does not apply to an appeal by 
plaintiff against a final decree making him 
liable for a particular amount and the ap- 
peal may be valued at the notional value 
originally stated by him in the plaint. (1943) 
2 M.L.J. 347=56 LW. 510=1943 M.W.N. 
817=A.I.R. 1943 Bom. 685. In an appeal 
from a pr el i m i nar y decree passed in a suit 
for. accounts, the valuation once fixed by the 
plaintiff must be adhered to in appeal unless 
the subject-matter of the appeal is not iden- 
tical with that of the suit, in which case, it 
is open for the appellant to value the sub- 
ject-matter of the appeal differently and to 
pay the court-fee thereon. 21 SX.R. 377= 
98 I.C. 909=1927 Sind 100. See also on 
the point. 11 Pat.XT. 629; 131 I.O. 337= 
1931 L. 143; IX. R. 1943 Nag. 17=1942 
N.L.J. 557=A.XR. 1943 Nag. 13. On an 
appeal against the preliminary decree for 
winding np a partnership, a court-fee of 
Rs. 10 is sufficient, other questions relating 
to allowing or disallowing certain items be- 
ing incidental. 1 X. 6=19 PX.R. 1920= 


57 I.C. 185. See also 1936 X. 458 ; 31 SX. 
R. 37; 1937 A.l.J. 480=1937 A. 465 (Suit 
for accounts by principal against agent — 
Appeal by defendant from preliminary de- 
cree — Court-fee) . See also 1938 NX. J. 341 
=1938 Nag. 527; IXJEfc. (1941) Nag. 344. 
In a suit for dissolution of partnership and 
accounts a decree was passed in favour of 
the plaintiff for a sum of Rs. 10,000. The 
defendant appealed against the decree, claim- 
ing a decree in his favour for such sum as 
may be found due and valued the appeal at 
Rs. 1,000 and paid court-fee of Rs. 107-8-0. 
Held, that the valuation was arbitrary and 
could not be accepted; and that the sub- 
ject-matter of the appeal being the decree 
for Rs t . 10,000 and interest, ad valorem 
court-fee must be paid on that amount- 150 
I.C. 1090=1934 A.L.J. 643=1934 A. 807. 
But see also 141 I.C. 277=29 NX.R. 34 
■=1933 N. 127; 31 S.L.E. 31; 18 Xah. 196 
=39 PX.R. 884=1937 Xah. 694. Where 
an a suit for accounts a. party appeals from 
a preliminary decree paying ad valorem tee 


on the amount mentioned in the plaint and 
before the decision of that appeal appeals 
from the final decree, he need not pay ad 
valorem court-fee on the entire amount award- 
ed by the final decree but only on the amount, 
if any, in excess of that on which court-fee 
was already paid. 55 M. 664=1932 M. 453 
—62 M.L.J. 624. The mere fact that in 
sueh a case the plaintiff will have to pay 
fee under see. 11 of the Court-Fees Act to 
enforce the liability under the decree does 
not relieve the defendant-appellant from pay- 
ing fee on the entire amount decreed. 33 C; 
W.N. 743=1929 C. 815. Art. 17 of the Act 


could not apply to such a case, where a per- 
son seeks to set aside a decree for a parti- 
cular sum of money. ( Ibid .) Where there 
was a claim for Rs. 3,000 and a cross-claim 
for Rs. 29,000 and plaintiff's claim was dis- 
missed but cross-claim allowed for Rs. 
19,000 and the plaintiff valued his appeal 
at Rs. 19,991 it was held that the valuation ap- 
plied for the appeal in its entirety both to re- 
verse the decree passed against him and to 
grant a decree in his favour inasmuch, as he 
can fix his own valuation in appeal. 56 I. A 
232=57 MX.J. 281=1929 P.C. 147 (P.C.)_. 
Where a plaintiff definitely fixes a certain 
sum as the amount of his claim, this must be 
considered as the value of the original suit 
as well as the appeal. But when he fixes a 
certain sum as the amount, of his claim only 
approximately, the amount found due by 
Court determines the forum of appeal. 34 
C. 954=11 G.W.N. 1133=6 CX.J. 255; 
31 C. 365; 9 X. 23; 52 B. 904=115 I.C. 
391; 1933 Sind 322. But see 40 M. 8=32 M. 
L. J. 221. In a suit for accounts the de- 
termination of the forum of appeal from 
the preliminary decree depends upon the 
valuation of the suit for purposes of juris- 
diction. 31 PX.R. 536=1930 X. 832. On 
this clause, see also 144 I.C. 559=1933 X. 
633; 38 BomX.R. 754=1936 B. 353 (Suit 
to declare will null and void and for admi- 


nistration of estates) . 

Sec. 7 (*») ( a ) and (iu-B) (17 J?.). — Where 
a suit was filed for a declaration that certain 
persons were the duly elected office-bearers 
of a certain committee and not the defend- 
ants and for an injunction to restrain the 
defendants from acting as such office-bearers 
held, that the words ‘relief sought' in see. 
7 (iv) (a) of the Court-Fees Act meant the 
whole relief which was prayed for in the 
suit and that as the relief for injunction 
could not be treated as an independent relief, 
it could not be valued under sub-sec. (£u-B) 
of sec. 7 of the Act. I.X.R. (1944) All . 214 
=213 I.C. 227=1944 O.W.N. (H.O.) 40= 
1944 AX. J . 95=A.I.R. 1944 All. 113. 

U . P . Court-Fees Amendment Act, 1938, 
sec. 7 (iu-B). — Sec. (iv-JB) applies to a 
suit in which the only relief claimed 15 *°n« 
to obtain an injunction. 15 Xuck. 415=1940 
Oudh 24. See also 1941 O.W.N. 379 (Appeal 
in suit under sec. 33 (3), Agn. Bel. Act; 
IT. P. Court-fees). 1940 AX.JT . 689 (F3.) ; 
T.X3. (1940) AIL 93=1940 A.LJ. 30=1940 
An 189 (Suit under see. 33, TT. P. Agri. 
Bel. Act, to declare amount payable)*. 
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In all such suits, the plaintiff shall state the amount at which he values the 
relief sought *[* ^ * * *] ; 


LEG. BEF. 

1 The words “and the provisions of the 
Code of Civil Procedure, section thirty-one 
shall apply as if for the word * claim 9 the 
words ‘relief sought * were substituted ’ ’ 
were repealed by the Repealing and Amend- 
ing Act (XII of 1891). 


Where a plaintiff sued as a universal legatee 
of a certain B for recovery of property 
bought by S benami in the name of the de- 
fendant who was styled as the adopted son 
of one M a nephew of E and also asked for 
a declaration that the defendant was not 
the adopted son of M, it was held, that what 
had to be considered for the purpose of de- 
termining the court-fee was, what was the 
property that might be diverted by that 
adoption, that the property which might be 
diverted, would be that property which at 
the date of the death of B was joint and 
which the defendant or M himself as the 
case might be would have taken by survivor- 
ship and not the separate property of 22. 
1942 A. L.W. 192. 

Seo. 7 (iv-23), Proviso: Construc- 

tion or words. — The words £ c involv- 
ed in or affected by the relief sought” 
in sec. 7 (i-p-P), proviso must be strictly 
construed. They clearly exclude all proper- 
ties which are not involved in or affected by 
the relief sought. I.L.R. (1944) AIL 133= 
213 I.C. 412=1944 O.W.N. (H.C.) 25 

=1944 A.L.W. 57=1944 A.L.J. 70=A.I. 
E. 1944 All. 84. See also 1945 O.W.N. 
(C.C.) 404. 

Sec. 7, cl. (iv-A) (U. P. Amendment). — 
As a ‘will’ is no more than a mere declara- 
tion of an intention it cannot possibly be des- 
cribed as an instrument securing any pro- 
perty. Hence a 4 will ’ cannot fall within 
the meaning of sec. 7 (iv-A). I.LJL (1944) 
AIL 133=213 I.C. 412=1944 O.W.N. (H. 
C.) 25=1944 A.L.J. 70=A.I.R. 1944 All. 
84. The words *a decree for money 1 as used 
in sec. 7 (tv- A) of the Court-Fees Act does 
not necessarily mean a * simple money de- 
cree*. Even in a mortgage suit money is 
decreed. In a suit to set aside a mortgage 
decree, the sale thereon and possession, the 
basis of valuation should be the amount of 
the decree and not the value of the property; 
court-fee is chargeable on the claim for can- 
cellation of decree and not for possession 
onlyr the relief of setting aside the sale 
would follow the setting aside of the decree 
and hence no separate court-fee is necessary 
12 Luck. 54=A.I.R. 1944 Oudh 118; 1943 
A.W.R. (C.C.) 33 (3) =1943 O.W.N. 148. 
Where a substantive relief is really in- 
volved which falls under see. 7 (tv- A) but 
only a declaration is prayed for, court-fee 
should be charged on the substantive relief. 
The Court should not be entirely guided by 
the language used by the plaintiff. It should 
look at the substance of the relief claimed. 
I.L.R. (1944) AIL 336=1944 O.A. (H.C. ) 
128=3.944 A.L.J. 256=A.I.B. 1944 Alt 

271. See also IXJEL (1944) AIL 388=1944 A. 


L.J. 304=A.I.R. 1944 AH. 208. Where a 
suit for declaration of right is based on a 
gift executed by a donor who had derived 
his title under a will and the defendant not 
only impugns the validity of will but also in 
the alternative questions the nature of inter- 
est conveyed by it and both his pleas are re- 
jected and the appeals raising the same con- 
tentions, ad valorem court-fee must be paid 
under see. 7 (iv-A) (2) and not a fixed fee 
under Art. 17 ( m ) of the same Act. 1943 
O.W.N. 250=A.IJt. 1944 Oudh 29. Where 
the plaintiffs in a suit pray that certain Bale 
deeds be declared invalid and ineffectual 
and that the possession of the property shonld 
be delivered to them, they must pay court- 
fee both on the relief for possession and on 
the relief for adjudging the deeds of sale to- 
be void or voidable. I.L.B. (1945) AIL 51= 
1945 A.L.J. 244=1945 O.W.N. (H.C.) 162* 
=A.I.R. 1945 All. 290. A suit for declara- 
tion under r. 103 of O. 21, C. P, Code, 
necessitated by an order of the executing 
Court under r. 99 of that order is in sub- 
stance not one for avoiding the decree under 
execution but in reality is a suit which seeks 
the reversal of the order of the execution 
Court. Hence it would be governed by Art. 
17 (1) of Sch. II of the Court-Fees Act- 
Even if the reliefs fall under sub-sec. 
(iv-A) of sec. 7 of the Aet, the special pro- 
visions for suits of this nature contained in 
Art. 17 (1) of Sch. II would override the' 
general provisions contained in sub-sec - 
(iv-A) of see. 7 of the Court-Fees Act- I. 
LJL (1945) AIL 68=219 I.O. 335=1945 A.. 
L.J. 109=1945 O.W.N. (H.C.) 30=A.I.R. 
1945 All. 111. 

AS AMENDED BY MADRAS . ACT (V OE 1922), 
sec. 7 (iv-A) and (v). — Where the suit was 
for the cancellation of a sale-deed executed 
bv the plaintiff and for recovery of posses- 
sion of the land and mesne profits, and the 
plaintiff paid court-fee for the cancellation 
of the sale-deed on the amount of the consi- 
deration specified in the deed and also paid' 
courfc-fee on the mesne profits: Held, that 
the claim for recovery of possession was* 
merely ancillary to the main claim, namely, 
setting aside the sale-deed, and that separate 
court-fee was not payable in respect of the* 
prayer for possession. 56 M. 401=142 I.C. 
29=64 M.L.J. 127. See also 42 L.W. 860 
=1935 M. 863=69 M.L.J. 458; 42 L.W. 
217=1935 M. 673=69 M.L.J. 45. An order; 
of the liquidator under sec. 42 (2) (h) of 
the Co-operative Societies Act is not a <e de- 
cree for money* * within the meaning of sec. 
7 (iv-A) of the Court-Fees Act, as amended 
by Madras Act V of 1922, not having been 
passed by any Court in a suit. Sec. 7 (iv-A) 
cannot therefore apply to a suit^ for 
a declaration that an order of a liquidator 
determining the amount of contribution pay- 
able by the plaintiff under sec. 42 (2) (h) 
of the Co-operative Societies Act is null and* 
void. The suit is governed by Art. 17-A of* 
Sch. U of the Court-Fees Act as amended 
in Madras. 169 I.O, 698=1937 M. 604= 
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(1937) 1 M.L.J. 640. The worshippers of a 
temple representing- the temple, sued for a 
declaration that a decree obtained against 
the temple properties by a grocer in a suit 
on a promissory note executed by the here- 
ditary trustee for goods supplied by the 
grocer, was not binding on the temple. Both 
the temple and the trustee for the time being 
were put in the array of defendants. It was 
held that the plaintiffs were in substance 
praying on behalf of the temple for cancel- 
lation of the decree obtained against the 
temple, and the suit was therefore liable to 
court-fee under sec. 7 (iv-A). I.L.R. (1941) 
Mad.' 708=1941 Mad. 493=(1941) 1 M.L. 

J. 414. Suit to declare right to properties 
by survivorship as joint family properties 
and for possession — Allegation that will 
execute by deceased member is forgery — 
Claim for return of pronote on the ground of 
discharge — Court-fee payable. 163 I.C. 837 
=43 L.W. 696=70 M.L.J. 542. The proper 
prayer in a suit under sec. 53 of the Trans- 
fer of Property Act is for a declaration that 
the alienation is not binding upon the cre- 
ditors to the extent of their debts and not 
for the cancellation of the deed of aliena- 
tion. The suit therefore falls under Art. 
17-A of Schedule as amended in Madras 
and not under sec. 7 (iv-A). 50 L.W. 248 
=19^' M. 894= (1939) 2 M.L.J. 400. I.L. 

R. (1940) Mad. 73. So also a suit for decla- 
ration that a decument purporting to be exe- 
cuted by plaintiff is a forgery. 58 M. 448 
=68 M.L.J. 95=41 L.W. 9G=A.I.R. 1933 
Mad. 203; or has been tampered with by 
substitution of a spurious sheet. 59 L.W. 
165= (1946) 1 M.L.J. 239. The documents 
which require to be set aside are documents 
whereby rights are transferred or released 
such as sales, gifts, mortgages, leases, re- 
leases, etc., and to fall under sec. 7 (iv-A), 
the document ought to be set aside must of 
itself have secured the property, i.e., there 
must have been a conveyance of the said 
property or a release of right thereunder 
which would operate to extinguish the rights 
of the person conveying or releasing, and 
not merely a confirmation of an already 
existing right. 48 L.W. 623=1938 Mad. 824. 
A plea that a document purporting to Jbe 
executed by another person in favour of the 
plaintiff does not amount^ to a due fulfilment 
of the contract entered into by that other 
with the plaintiff is certainly not what in 
law will be spoken of as a prayer for can- 
cellation* of that document. 161 I.C. 184= 
1936 M.W.N. 510=1936 M. 266. A suit 
by a minor after attaining, majority to set 
aside an alienation made by his guardian 
during his minority and for possession is 
governed by sec. 7 (iv-A) of the Court-Fees 
Act as amended in Madras. The plaintiff 
has to pay the court-fee based on the actual 
value of the property as shown in the sale 
deed which he seeks to avoid; and not the 
artificial value prescribed ^by ; sec. 7 (v ) 1 of 
the Act. 1938 M. 921=48 L.W. 277. 
But see (1943) 1 M.L.J. 249=204 I.C. 278 
=1943 M.W.N. 175=56 L.W. 158=AI.R. 
CLG.M. —244 


1943 Mad. 427, holding that a partition deed 
in which a minor plaintiff was represented 
by his father as guardian need not be set 
asdie and that a suit for re-partition is gov- 
erned by sec. 7, cl. (v) and not sec. 7, cl. 
(iv-A). It was alleged in the plaint that the-, 
plaintiff executed a sham and nominal gift 
deed for the purpose of screening his pro- 
perty from his creditors. He was subsequent- 
ly dispossessed of the property and he there- 
fore sued for a declaration that he was still 
the owner of the property; despite the ececu 
tion of the gift deed and for possession. Held 
that the suit must be looked upon as being 
merely for a declaration and consequential 
relief and cannot be regarded in substance 
as one for cancellation of the deed within the 
meaning of sea. 7 (iv-A). 57 L.W. 392= 
A.I.R. 1944 Mad. 408 (2)t=(1944) 1 M.L. 

J. 497. Razinama decree— Suit to declare 
null and void — Plaintiffs minors in prior suit 
represented by defendants as guardians— - 
Court-fee payable. 71 M.L.J. 383=1936 M.- 
470=43 L.W. 715; 141 I.C. 80=64 M.L. 

J. 24 (Suit for declaration that prior decree 
is not binding on plaintiff). (1944) 2 M.L. 

J. 35=57 L.W. 432=A.I.R. 1944 Mad. 478 
= 1945 M.W.IL 27. See also on the clause. 
(1942) 2 M.L.J. 658=58 L.W. 747=1942 
M.W.3NT. 792=A.I.R. 1943 Mad. 106; (1945) 

2 M.L.J. 582. 

Suit for Partition- by minor Hindu co- 
parcener — Decrees also impeached as not 
binding. — In respect of the decrees passed 
in suits in which plaintiff had been eo nomine 
impleaded as a party, he has to pay court- 
fee according to sec. 7 (iv-A) as he must be 
held to have impliedly asked for a cancella- 
tion of the decree. He must pay ad valorem 
court-fee on the amount of the decrees and 
not merely on his share fraction, as hiB liabi- 
lity is for the full amount though limited to 
the extent of his share in the family assets. 
It makes no difference that the plaintiff was 
a minor or merely a junior member . I.L .K. 
(1940) Mad. 259=1940 M. 113=(1940) 1 
M.L.J. 32 (F.B.). In a suit for partition* 
and possession of their shares by the mem- 
bers of a malabar tarwad against a kar- 
navan of a tarwad, challenging the validity 
of certain decrees passed against the karna- 
van as such, the plaintiffs have to ask for 
cancellation of the decrees, because the de- 
crees are against the tarwad represented by 
the karnavan, and each member of the family 
is as much bound by the decrees as if he had 
been specifically impleaded by-name in the 
suit. I.L.R. 1944 Mad. 430=h6 L.W. 549* 
=A.I.R. 1944 Mad. 19= (1943) 2 M.L.J. 
396. But if the plaintiffs allege that the de- 
crees were against a person who was not the 
karnavan or manager, it may be unnecessary 
to set aside the decree and it would be sum- 
cient if they pray for a declaration that the 
decrees were not binding on the family as 
they were obtained against a person who did 
not represent the famdy. ({W-) ; ^ 

56 L.W. 255=m3 M.W.N. 265-A.I.R. 


1943 Mad. 474= (1943) i ML J. 296.. Th« 
is a distinction between an obligation imposed 
on a party by a decree and an obligation im- 
posed by bis personal law in pursuance ot 
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for possession of lands, 
’houses and gardens ; 


(0) In suits for the possession of lands, houses 
and gardens — according to the value of the subject- 
matter ; and such value shall be deemed to be — 


a decree. In one case he seeks to get rid of 
the obligation existing under the decree; in 
the other he seeks to have it declared that 
he or his interest in the property or estate, 
which is sought to he made liable, cannot be 
rendered liable under the decree by virtue 
of the said personal law. In the latter case 
Tie is not bound to sue for cancellation of the 
decree; in the former he is so bound. Where 
a Hindu reversioner brings a suit to have it 
declared that a decree obtained against the 
widow of the last male-holder is a collusive 
decree and does not affect the plaintiff or his 
vested remainder interest in the properties of 
the last male-holder, and that the decree- 
holder should be restrained by a permanent 
injunction from bringing to sale in execution 
the interest of the plaintiff in the estate, the 
suit does not fall under sec. 7 (iv~A) of the 
Act. 46 L.W. 380=1937 M. 449. Suit to 
reduce rate of maintenance awarded by a 
decree does not fall under this clause. 59 
M. 159=69 M.L.T. 202=1935 M. 655=42 

L. W. 42. 

Computation of Value under sec. 7 
(iv-a) (Madras). — In a suit for cancella- 
tion of a deed of conveyance and for posses- 
sion of the property, falling under sec, 7 
(tv-A) as amended in Madras, the proper 
method of calculating the value of the sub- 
ject-matter is the market value of the pro- 
perty on the date of the plaint. The valua- 
tion should not be in accordance with sec. 7 
(v). I.L.R. (1939) Mad. 764=1939 M. 462 
=(1939) 1 M.L.J. 702 (F.B.). 

(AS AMENDED IN MADRAS), SEC. 7 (iV-A) 
and (iv) (c) . — Suit to declare usufructuary 
mortgage deed sham and nominal — Prayer 
for injunction to restrain defendant from 
interfering with payment of rents by tenants 
to plaintiff — Sec. 7, cl. tv ( c) proviso applies 
and not sec. 7, cl. (iv- A). (1943) 1 M.L. 
J. 316= (1943) M.W.N. 272=A.I.R. 1943 

M. 49. 

Sec. 7, cl. (v) : Applicability . —See 45 
L.W. 541; 45 L.W. 491=(1937) 1 M.L.J. 
73. The distinction which is drawn in sec. 
7 between land, houses and gardens indicates 
that lands with buildings upon them come 
within the definition of ^houses* and therefore 
a mill assessed to land revenue should be 
assessed for purposes of court-fee on its mar- 
ket value. 1941 Pesh. 69. In a suit for pos- 
session of land and buildings against the de- 
fendant alleging that the plaintiff is a Ma- 
hant of a Temple and that the plaint property 
is owned by the idol and that the defendant 
has taken illegal possession of the property, 
and for an injunction restraining defendant 
from interfering with the plaintiff’s manage- 
ment, the plaintiff must pa 3 ’ ad valorem court- 
fee^ on the market value of the property. 
This, however, is subject to the proviso that 
where the properties are not capable of be- 
ing valued owing to the character of the 
user to which they are put court-fee under 
Art. 17 (vi) is payable in respect thereof, 
ouch properties ordinarily are the materials 


and the site of the temple and the materials 
and the sites of such buildings as are adjuncts 
to the temple and are not directly productive 
of any income for. the temple. 40 P.L.R. 
113. Where a plaintiff sues for possession 
of a temple on the strength of an agreement 
for management by rotation the court-fees 
are payable according to Sch. II, Art. 17 
(6) of the Court-Fees Act. The temple so 
long as it stands as a temple remains the 
property of the deity and has no markec 
value within the meaning of sec. 7 (v) (c) 
of the Act. 1938 N.L.J. 214=1938 Nag. 
481. A suit which does not fall under sec. 
92, C. P. Code, and which is not for the ad- 
ministration of any trust but is in substance 
one for the administration of the property of 
a caste, wherein all the members of the caste 
are interested, after ejectment of persons 
who are in exclusive possession thereof and 
who refuse to have the same administered 
for the common benefit, falls directly under 
sec. 7 (v) of the Court-Fees Act and must 
he valued for purposes of court-fee as a suit 
for possession. Recovery of possession be- 
ing a necessary and substantial relief in such 
a suit, and being sought on behalf of all the 
members of the caste, the suit comes within 
the purview of sec. 7 (v) . 1937 M.W.N. 
217=45 L.W. 510. A suit for declaration 
of title as adopted son and for possession is a 
suit that comes within d. (4) ( c ) and not 
within cl. (5). 1923 P. 100; 5 P.L.J. 339 
=56 T.C. 422. See also 38 M. 1184=1 L. 
W. 824=25 I.C. 683. (Suit for declaration 
that a decree is void and for possession of 
properties sold in execution thereof) . Where 
the declaration as to validity of adoption was 
neither claimed nor necessary the suit fell 
under cl. (v) and not under cl. (iv) (c ) . 9 
R. 401=134 I.C. 1273=1931 R. 319. Sec 
also 1929 N. 276. Where the suit is by a 
junior member for partition of the Thava- 
zhi properties, for determining the court- 
fee payable, the point to be considered is 
whether on the date of suit the defendant’s 
possession was possession on behalf of the 
Thavazhi. If he is not in such possession, 
court-fee should be paid under sec. 7 (v) . 
1938 M.W.N. 131=1938 Mad. 474. Suit 
for possession — Defendant challenging plain- 
tiff’s title, and plaint anticipating possible 
defence on that ground — Suit, if one for 
possession or falls under sec. 7 (iv) (c) . 18 
P.L.T. 977=1938 Pat. 22 (S.B.). In a 
suit for declaration that a decree obtained 
against the plaintiff was void on the ground 
that- the plaintiff then a minor was not pro- 
perly represented, and for recovery of pos- 
session of the properties covered by ’the de- 
cree, the main relief is recovery of posses- 
sion and the suit falls under cl. (v) . 139 I. 
C. 317=1932 M. 605=63 M.L.J. 764. If 
a person is out of possession of property to 
which he , considers he is entitled on the 
strength of any right title or interest that he 
claims, and seeks to obtain possession from 
the person who is keeping it back from him. 
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■where the subject-matter is land, and — 


there being no jointness of possession or 
title, between the two his suit is one for pos- 
session, bare and simple to which the pro- 
visions of sec. 7 (v) of the Act apply and no 
occasion arises to invoke Art. 17 (vi) of 

• Erl IJL .- R - 0?38) Lah. 240=1938 Lah. 
Z75.. Where in a suit for partition and pos- 
session among co-sharers the plaintiff alleges 
ms exclusion from possession of the property, 
the court-fee payable is ad valorem under sec 
£J>). I.L.R. (1938) Mad. 309=1938 M.' 
278— (1938) 1 M.L.J. 29. Where the pur- 
chaser of the interests of a Hindu coparce- 
ner in the joint family properties brings a 
suit for partition of jjoint family property in 
which he has no co-parcenary interest, he 
asks for a declaration of the entire share of 
^ vendor and then seeks possession of whal 
he has purchased. The separation or decla- 
ration of the vendor's share is a relief inde- 
pendent of the relief of possession and sepa- 
rate court-fees have therefore to be paid 
for the two reliefs . 47 Bom . L . R . 350= A . I . 
R- 1945 Bom. 336. Suit to avoid claim order 
—Court-fee payable— Value of suit for pur- 
poses of jurisdiction — Mode of determining 
value of land. 56 M. 716=1933 M. 439=64 
M.L.J. 568. A suit for possession by a 
trustee or manager of a religious endowment 
falls under this clause and not Art. 17 (vi) 
of Sch. II. 1932 A.L.J. 773=1932 A. 593. 
In such a suit immovable property has to be 
'valued under cl. (v) but the temple should 
be left out of account as having no market 
value (ibid.) The Madras Government Noti- 
fication No. 5791 dated 17-5-44, reducing 
court-fee in a suit by a trustee applies only 
where the status of the defendant as trustee 
either at the time of the suit or previously 
is undisputed. I.L.R. 1945 Mad. 584= 
(1944) 2 M.L.J. 383=57 L.W. 615=(1944) 
M.W.N. 702= A. I. R. 1945 M. 102. Where 
the. only dispute in a suit is as to whether the 
■plaintiff was entitled to the management of 
certain trust property as a Sarbarahkar or 
the defendant was entitled to the manage- 
ment as a Sarbarahkar , it can hardly be 
deemed to be a suit for possession of the 
property because both naturally admit that 
'the possession is with the principal. Hence 
sec. 7, cl. (v) cannot apply to such a case 
and the provision applicable is reallv Sch. 
II, Art. 17 (vv) of the Act. I.L.R. 1944 
All. 564=1944 A. L. J. 408= A. I. R. 
1944 All. 279. A suit by a landlord against 
his tenants occupying a holding under him, 
to eject them from a tank-bed which they 
•are alleged to have encroached upon, praying 
for an injunction restraining them from in- 
terfering with his possession and for a man- 
datory injunction directing them to remove 
the mud thrown by them on the land to make 
it cultivable, is governed by Art, 17-B o£ 
Sell. II of the Court-Fees Act, as the tank- 
bed claimed has no market value. Sec. 7 (v) 
has no application to the case. 40 L.W. 718 
=1934 M. 714=67 M.L.J. 68 8. The plain- 
tiff, an inamdar, claimed that he was entitled 
to both warams in the inam land 
■though he had no proof of actually letting 


the defendants into possession he claimed the 
right to eject them after due notice by virtue 
of his title to the kudivaram. The defendants 
did not dispute the plaintiff’s right to 
melwaram but asserted occupancy rights 
in the land. Held, that court-fee wai 
payable on the plaint under sec. 7 ( iv } 
(c) and not under sec. 7 (c/) or (xi) ( cc , 
of the Act. 140 I.C. 462=93 M.L.J. 759. 
But see 41 L.W. 562; 58 M.L.J. 369=1935 
M. 346; I.L.R. (1937) Mad. 672; (1937) 1 
M.L.J. 739=45 L.W. 491=1937 Mad. 529. 
A suit by Hindu reversioners to recover pos- 
session of property gifted by a Hindu widow- 
after her death falls under cl. (v) though the 
prayer was for declaration and consequential 
relief. 3 P.L.T. 704=1922 P. 615 (F.B.). 
See also 57 I.C. 494=18 A.L.J. 903. A suit 
by a tenant against the landlord and other 
tenants is governed by sec. 7 (v) not cl. (xi). 
25 I.C. 507=19 C.L ,J. 418. See also 17 N. 
L.J. 478 ; 31 M. 14. Suit for possession 
and arrears of rent from a tenant, including 
a tenant holding over, falls under cl. (xi) 
(cc) and not this clause. 33 Bom.L.R. 263 
=1931 B. 234. But a suit for possession 
against a tenant holding over in defiance of 
a notice to quit, is one against a trespasser and 
is governed by this clause and not by cl. (xi) 
(cc). 1923 N. 310=8 N.L.J. 63. See also 
1933 O. 363. Also a suit to eject a licensee 
at will from a house with an incidental pra- 
yer for determining plaintiff’s title. 5 P. 
631=1927 P. 140. A suit for possession 
questioning the validity of a certain com- 
promise and a decree passed on the basis of 
such compromise. 1929 O. 419. A suit for 
possession and also for an order to compel 
defendant to execute and register a salt 
deed, the plaintiff alleging that the land 
had been sold to him and that the defendant 
had received part of the. consideration is a 
suit for possession only within the clause and 
not also for specific performance. 60 I.C. 
512; 14 C.L.J. 159. In a suit to enforce a 
mortgage by a decree for sale, els. (v), (w), 
(ix) and (x) of sec. 7 have no application 
and court-fee is payable on the ad valorem 
scale. 58 C. 829=130 I.C. 876=1931 C. 159. 
A suit by a mortgagee to recover possession 
under the terms of the deed of mortgage is 
one under cl. (ix) and not under this clause 
and the court-fee is payable on basis of the 
principal. 1929 O. 321 (1). But a suit by a 
mortgagee for possession from prior mortga- 
gees was held to be governed by this clause 
and not clause (ix ) . 134 I.C. 597=1931 O. 
366. Valuing lands as per charts issued by 
District Tudge setting out minimum value of 
lands in 'different parts of the district is im- 
proper. 1930 Cal. 65. Trees standing on 
specific items of land claimed need not be 
separately valued. They are included in the 
valuation of the items thgnselves. 105 I.C. 
881=1927 M. 1002 ; 54 M.L.J. 67=40 M. 
824=39 I.C. 254; where they were on ooram- 
bokes and the only rights claimed in them 
being accessory to ownership of other plots 
in the village. (Ibid.) In a suit for posses- 
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(a) where the land forms an entire estate, or a definite share of an estate 

paying annual revenue to Government, * 

or forms part of such an estate and is recorded in the Collector’s register as. 
separately assessed with such revenue, u 

and such revenue is permanently settled — 
ten times the revenue so payable : 

(b) where the land forms an entire estate, or a definite share of an estate 
paying annual revenue to Government, or forms part of such estate and is recorded 
as aforesaid ; 

and such revenue is settled, but not permanently — 

five times the revenue so payable : 


sion of paddy lands the plaintiff is entitled 
to pay court-fee only on five times the land 
revenue due on the paddy fields. 1934 R. 
313. See also 142 I.C. 195=1933 M. 367; 
1935 Pesh. 30 (Partition suit) . 

A suit by a person, alleging that he was 
a tenant dispossessed by his landlord, agains** 
the landlord and a third person who is in 
possession of the property, is not one between 
landlord and tenant and court-fees should be 
paid according to sec. 7 (v), (32 C. 268, 
Foil.) 29 N.L.R. 367=1933 N. 312. See 
also 1938 O.W.N. 453=1938 O. 139. In a 
suit for possession against a mortgagor who 
had not delivered possession of property 
mortgaged, an ad valorem court-fee on the 
market-value must be paid as the defendant 
is in possession and as there is no special 
provision in the Court-Fees Act as regards 
suits of this kind. 1940 A.M.L.J. 49. 

Appeal. — An appeal by an alienee defen- 
dant against a decree setting aside a sale of 
joint family property on condition that plain- 
tiff paid a certain sum of money, should be 
stamped under sec. 7 (v ) . 47 M.L.J. 919= 
48 M. 652=1925 M. 323. An appeal claim- 
ing that the appellant must be appointed 
trustee of durgas in suit in the place of 
plaintiffs appointed by the Court falls under 
sec. 7 (v) and not under Art. 17-B, Sell. II, 
88 I.C. 209=1925 M. 804=48 M.L.J. 571. 
See also 1930 M. 597. In a suit for declara- 
tion of jote right and for possession, a de- 
cree was passed in trial Court. The appeal 
by the defendant was dismissed. The second 
appeal was governed by sec. 7 (z>) of the 
Court-Fees Act. 34 C.W.N. 217. Where in 
a suit for recovery of possession of certain 
property on payment of the necessary court- 
fees on the value of the property, the claim 
is decreed and the defendant appeals against 
the decree, he is bound to pay the same court- 
fee though he is in possession of the property. 
1929 Sind 161. In a suit for partition claim- 
ing one third share of a house which the 
plaintiff alleged was joint family property, 
the trial Court held that not only the suit 
house but also another house in the posses- 
sion of the plaintiff constituted joint f amity 
property and ordered that unless the plaintiff 
amended his plaint and chose to bring into 
hotchpot the house in his possession Ins suit 
would be dismissed. On appeal by plaintiff, 
it was held that court-fee was payable oniy 
in respect of the suit-house and not also in 
respect of the other house which never form- 
ed any part of the subject-matter of the liti- 
gation. 45 Bom.L.R. 880=A.I.R. 1943 Bom. 
44L 


bEC . 7 (v) (a) . — A share in an under- 
proprietary tenure in a village is a definite 
share within sub-cl. (a) . 24 O.C. 29=58 I C 
132. See also 7 O.W.N. 956. As to a suit by 
a subordinate tenure holder, see 8 C. 192. 

Sec. 7 (v) (6). — ‘Definite share* of an 
estate means an undivided tangible frac- 
tal 1 of an estate. 19 M.L.T. 206=33 I.C. 
683. As to the meaning, see also 3 P.L.T. 
511; 16 A. 286; 1937 N. 100; 167 I.C 909 

A zWr 88=1937 A - 2d6 -> 55 A 531 
7 1M3 A.L.J. 398—1933 A. 414. Indivi- 
dual field plots forming part of a holding 
but not separately assessed not a d efini te- 
share. 2 Bur.L.T. 39=75 I.C. 217. On the 
point, see also 46 M.L.J. 345=77 I.C. 781 
=1924 M. 646; 34 M.L.J. 558=47 I.C. 543. 
The words “fractional shares” in Government 
notification No. 358, dated 10th September,. 
1921 cover also a case where the plaintiff* 
claims a definite area within the survey num- 
ber forming a complicated fraction of the 

ole. 54 M.L.J. 67=105 I.C. 881= 
1022- But see contra 16 A. 493; 
35 M.L.J. 558; 33 A. 630=11 I.C. 816: 1 
R. 492=75 I.C. 217=1923 R. 246; 116 l!c. 
209—1930 L. 182. It is settled law in the 
Punjjab that whenever a person sues for pos- 
session of a plot of land which can be arith- 
metically worked out as a proportion or a 
fraction of the property that has been asses- 
sed to land revenue and is so noted in the* 
jamabandi, the provisions of sec. 7 (») (ft) 
and not ( v ) (d), are applicable. 46 P.L.R. 
350=219 I.C. 42S^A.I.R. 1945 Lah. 15. 
Where the share claimed is situated in khatas 
separately assessed by Government to land 
revenue and the claim in appeal relates to- 
only one-third of the land originally claimed 
in the khatas in dispute, the court-fee on ap- 
peal is payable on only one-third of five 
times of land revenue payable on the lan d 
originally claimed. A.I.R. 1943 Pesh. 96. A 
suit for partition and separate possession *>f ' 
the interest of the plaintiff in an Izara Vil- 
lage in Berar falls under sec. 7 (v) (b) and 
not under sec. 7 (v) ( c ) of the Court-Fees. 
Act. I.L.R. (1943) Nag. 802=1943 N.L. 
J. 445= A.I.R. 1943 Nag. 315. Remissions 
of revenue granted in any particular year can- 
not be taken into account in calculating the 
value of land for purposes of court-fee under 
sec. 7 ( v ) of the Court-Fees Act; the calcu- 
lation should be based on the revenue fixed 
at the settlement. The words “the revenue so 
payable” and the words “such revenue ■ 
is settled” undoubtedly refer to the revenue* 
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(c) where the land pays no such revenue, or has been partially exempted 
zrom such payment, or is charged with any fixed payment in lieu of such revenue, 

and hett profits have arisen from the land during the year next before the 
■date of presenting the plaint — 

fifteen times such nett profits : 

but 'where no such nett profits have arisen therefrom — the amount at which 
the Court shal l es tima te the land with reference to the value of s imil ar land in 
the neighbourhood : 

. (4) forms part of an estate paying revenue to Government, 

but is not a definite share of such estate and is not separately assessed as above- 
mentioned — the market-value of the land : 

Proviso as to Bombay Pre- ^ Provided that, in the territories subject to the 
sidency ; 3 Governor of Bombay in Council the value of the land 

shall be deemed to be — 


LEG. REF. 

1 See para 8 of the A.O. In view of this 
rovision the expression “Governor of Bom- 
ay in Council” has. been left unmodified. 

fixed at the settlement and cannot refer to 
the revenue less remissions in any particular 
year. 1937 A.L.J. 828=1937 A.W.R. 747 
=1937 A. 657. Suits for possession of inam 
lands wrongly classed as ryotwari may be 
valued as sudi under cl. (b ) . 41 I.C. 167 
(Had 1 .). On- this sub-clause; see also 1933 
O. 505; 156 I.C. 884=1935 L. 331. 

Sec. 7 (v) — (c) . — ‘Such revenue’ means 
an annual revenue payable to Government cn 
an entire estate or defined share thereof, fixed 
permanently or not. Lapds subject to fluctu- 
ating assessment are within this sub-clause 
and not within sec. 7 (v) (d). 40 P.R. 
1919=50 I.C. 142. “The year next before 
the date of presenting the plaint” — Meaning. 
See 3 A.L.J. 244=28 A. 411. In construing 
the words “nett profits”, the Court must have 
regard to the subject-matter. In fixing the 
value of kudivaram right in a land, deduc- 
tion should be made of the rent payable by 
the owner of kudivaram. (1946) 1 M.L.J. 
190=59 L.W. 141= (1946) M.W.N. 138. 
As to revenue free land, see 155 I.C. 668-= 
1935 A. 642. If the subject-matter of the 
suit is land paying no revenue and has pro- 
duced no profits during the year next preced- 
ing the suit, the valuation should be made 
■with reference to similar land in the neigh- 
bourhood, irrespective of the fact that the 
land is ‘religious land’. 60 I.C. 5= (1920) 
3 U.B.R. 236. Sec. 7 (v) (c) does not <dve 
the Court any option to consider whether 
or not the nett profits for the year preceding 
the presentation of the plaint are exception- 
al or unusual. Such profits cannot be exclud- 
ed from consideration for purposes of court- 
fee on the ground that they partake of the 
nature of a windfall. 52 L.W. 146=1940 
Mad. 821= (1940) 2 M.L.J. 176. Under 
sec. 7 (v) (r), the plaintiffs must pay court- 
fee on fifteen time the nett profits # arising 
during the year immediately preceding the 
institution of the suit. If the amount of the 
nett profits stated by the plaintiff in his valu- 
ation statement is accepted by the Court the 
matter ends. But if the Court sees reason 
to think that such profits have been wrongly 
estimated then it has to proceed to make en- 


quiries on the two heads mentioned in the 
concluding portion of sub-cl. (a) of sec. 7 
(v ) . It must proceed to ascertain (1) the 
nett profits of the land, building or garden 
as the case may be in the year immediately 
preceding the presentation of the plaint; ana 
(2) its market-value. If the nett profits are 
not readily ascertainable or assessable it is 
to ascertain the market-value, but if the nett 
profits are readily ascertainable or assessable 
it is under the obligation to direct its enquiry 
on both the heads— on the market-value also. 
It can then only require the additional court- 
fee to be paid (if payable) on the lower of 
the two figures arrived at such enquiry. 
The Court cannot merely ascertain the amount 
of nett profits and assess court-fee on fifteen 
times such profits without determining the 
market-value. I.L.R. (1940) 2 Cal. 450=44 
C.W.N. 822=1940 Cal. 438. A defendant is 
not estopped from valuing the appeal correct- 
ly, simply because he did not object fa the 
valuation of 'the plaintiff in the suit. The 
plaintiff paid court-fee on the market-value. 
The suit was decreed. The defendant in ap- 
peal paid court-fee on fifteen times the nett 
profits. Held: It was proper. 49 A. 398 
=25 A.L.J. 258=1927 A. 308. On this sec- 
tion, see also 159 I.C. 636=42 L.W. 765. 

Sec. 7 (v) (d) . — A suit for possession of 
a plot of land but not a definite fractional 
share, sold out of a holding is not governed 
by sec. 7 (v) (d) and the court-fee should 
be calculated on the market- value of the land 
where it is impossible to find out the actual 
revenue on the said plot. 33 A. 630=8 A. 
L.J. 798. See also 55 A. 531=1933 A.L. 
J. 398=1933 A. 414; 1 R. 492=1923 R. 
246 ; 6 P.R. 1883; 16 A. 493; 1930 L. 182 
=116 I.C. 209; 1937 N. 100; 167 I.C. 909 
=1937 A.L.J. 88=1937 A. 206. But see 
54 M.L.J. 67, cited under sub-cl. (&) . So 
also a suit for a portion of a Survey number 
not separately assessed. 34 M.L.J. 558=47 
I.C. 543=8 L.W. 88; and a suit for a land 
forming an indefinite share of an estate. 41 
C. 812=18 C.W.N. 659. Suit for declara- 
tion of title as ghatwali and for recovery of 
possession of ghatwali did not fall within 
Art. 17, cl. (w) of Sch. II, that as die 
ghatwali was part of an estate paying revenue 
to Government but not a definite share of such 
an estate and not separately assessed to Gov- 
ernment revenue, the court-fee ought to be 
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(1) where the land is held on settlement for a period not exceeding thirty 
years an d pays the full assessment to Government — a sum equal to five times the- 
survey assessment ; 

' (2) Where the land is held on a permanent settlement or on a settlement 

for any period exceeding thirty years, and pays the full assessment to Government 
— a sum equal to ten times the survey-assessment * 

(3) where the whole or any part of the annual survey-assessment is remitted — 
a sum computed under paragraph (1) or paragraph (2) of this proviso, as the 
case may be, in addition to ten times the assessment, or the portion of assessment* 
so remitted : 

Explanation , . — The word “ estate M as used in this paragraph, means any 
land subject to the payment of revenue, for which the proprietor or farmer or 
raiyat shall have executed a separate engagement to Government, or which, in 
the absence of such engagement, shall have been separately assessed with revenue : 

For houses and gardens ; <*>. ** s * b i ect “ att f™ a house or 8<*den 

® — according to the market-value of the house or garden : 


calculated on the market-value o£ the land 
under sec. 7 (v) (d) and not under sec. 7 
(cr) (a). 13 P.L.T. 590=1932 P. 319. As 
to Khewat Kheta in U. P., see 1933 A.L. 
J. 398. A suit to recover land granted as 
building site on which a house has been built 
should be valued according to the market- 
value of the land and the buildings thereon. 
1931 S. 6. See also 1928 L. 852. A ryoti 
land on which no buildings can be put up 
without the consent of the landlord cannot 
be valued as a building site. 142 I.C. 195= 
1933 M. 367. Basis of taxation under the 
Act is the actual value of the property and 
not its probable value under more efficient 
management. 62 I.C. 513=6 P.L.J. 411. 

Sec. 7 (v) ( e ) . — For purpose of comput- 
ing valuation of the subject-matter in a suit 
for possession, the legislature had drawn a 
distinction between land and house or gar- 
den. If the subject-matter in suit is a gar- 
den, it would come under cl. (e), sub-sec. 
(w), sec. 7 and court-fee will have to be paid 
on the market-value of the garden and not 
on the basis of annual revenue of land, h 
I.C. 810=1936 C. 264. As to the meaning 
of the word 'garden*, see 40 M. 824=39 
I.C. 254=2 L.L.J. 362; 68 I.C. 345 ; 30 
I.C. 845=18 M.L.T. 243. A suit for pos- 
session of garden land, though assessed to 
land revenue is governed by cl. (v) (*). 71 
P.R. 1914=25 I.C. 545; 146 P.R. 1908. 
See also 117 I.C. 781=1930 Sind 15. A 
person claiming under-proprietary rights in 
land by virtue of a permanent lease brought 
a suit for possession of the land and the build- 
ing and a guava groove thereon. The build- 
ing was not a tenants house or any other 
building necessary for the enjoyment of the 
land but a substantial structure used as a 
tannery. Similarly the trees were not self- 
grown but were planted. Held t that the 
buildings and grove could not be said to be 
appurtenant to the land and hence a separate 
court-fee under sec. 7 ( v ) ( e ) should be paid 
on the market-value of the building and the 
grove. 1938 O.W.N. 23=1938 O. 40. There 
is no market-value for a temple and a suit 
for recovery of possession of a temple falls 
under Sch. II, Art. 17 (5) and not under 
sec. 7 (v) (*). 46 M. 782=45 M.L.J. 274 
(F.B.). Easement over land or building — 


— Suit to establish right of — Court-fee. 100 

I. C. 263=1927 M. 348=52 M.L.J. 121. 

Sec. 7 ( v ) and Sch. II, Art. 17-B (as 

amended in Madras) . — Mahomedan co- 
sharers — Suit by one for share of properties 
as his share — Claim to properties alienated 
by defendant co-sharer impeaching alienation 
is inoperative — Court-fee payable — Alienated 
and u n alienated properties — Distinction. 
(1937) 1 M.L.J. 572=45 L.W. 720=1937 
M. 402 ; 50 L.W. 154=1939 M. 776= 

(1939) 2 M.L.J. 226 (Suit for possession of 
office of member and manager of school 
committee); 49 L.W. 196=1. L.R. (1939) 
Mad. 367=1939 Mad. 360=(1939) 1 M.L. 

J. 268 (F.B.) (Suit for possession against 
stranger to contract alleged to be in wrong- 
ful possession). 1939 M. 506= (1939) 1 M. 

L. J. 531. 

Sec. 7 (v) and (a-). — In a suit for speci- 
fic performance of a contract for conveyance 
of immovable properties, there is no ques- 
tion of primary and secondary relief; both 
the execution of the conveyance and delivery 
of . possession are essential reliefs. In such a 
suit the purchaser seeks to enforce his con- 
tract. The fact that the purchaser claims 
possession in the suit will not make the suit 
one for possession, as the specific provision 
in cl. O) of sec. 7 for specific performance 
will exclude the applicability of the ereneral 
provision in sec. 7 ( v ) relating to suits for 
possession. Where the claim to possession is 
involved in the claim to specific performance, 
the suit remains one for specific performance 
and must be dealt with on that basis. 193/ 

M. W.N. 236=19 37 M. 831. See also 193 6 
A. M.L.J. 114. 

(U. P. Amendment), sec, 7, cl. (v) 1, 
( d ) and (vi). — Where in a suit for pre-emp- 
tion the test laid down by sec. 7 (v) (1) / d) 
could not apply owing to the absence of evi- 
dence of rental value of the land, it cannot be 
said that the market-value, means pre-emptive 
value and that this value should be deemed xo 
be the cash paid after deducting the value of 
the encumbrances. Market-value must be 
determined upon the state of things existing 
at the time of the sale. The amount paid 
to the vendor plus the value of fixe encum- 
brances, must for the purpose of court-fee, 
be taken to be the vialue of the subject- 
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(z») In suits to enforce a right of pre-emption — 
emption rCC * rigtt °* prC " according to the value (computed in accordance with 
p . paragraph v of this section) of the land, house or garden 

in respect of which the right is claimed : 

for (w) In suits for the interest of an assignee of 

land revenue ; 80 land-revenue fifteen times his nett profits as such for the 

* . year next before the date of presenting the plaint : 

(vm) In suits to set aside an attachment of land or of an interest in land 
to set aside an attachment 5 or revenue — according to the amount for which the 

land or interest was attached : 

Provided, that where such amount exceeds the value of the land or interest, 
the amount of fee shall be computed as if the suit were for the possession of such 
land or interest. 


matter. 1944 A.L.W. 634=1944 O.W.N. 
501=A.I.R. 1945 Oudh 135. 

Sec. 7 (vi) . — The court-fees in a pre-emp- 
tion suit in respect of a sale of land paying 
revenue should be calculated according to 
sec. 7 (v). 15 P.R. 1919=49 I.C. 358. See 
also 1934 L. 424. In a suit for pre-emption 
in respect of separate plot of land which 
does not constitute any definite fraction of 
a distinct revenue paying area and is not 
separately assessed to revenue, the court-fce 
should be paid on the market-value of the 
land in suit, and not, as is the case where 
the suit is for a definite fractional share, on 
five times the Government revenue. 1933 O. 
533. In a suit for pre-emption the court- 
fee payable is to be calculated on ten times 
the land revenue assessed on land and the 
amount of court-fee has nothing to do with 
the consideration of the sale or the amount 
of encumbrance on the property. 1933 L. 676; 
32 A. 19=6 A.LJ. 905; 3 A.LJ. 244=28 
A. 411. The market-value of the property in 
a suit for pre-emption is to be determined 
with reference to its value at the date of the 
sale and not with reference to its value at 
the date of the institution of the suit. 1924 
L. 380. SVe also 1937 L. 239=39 P.L.R. 
511. 


Appeal in Cases coming under the 
Clause. — Where appeal is by the vendees 
objecting that plaintiff is not entitled to the 
land, the court-fee to be fixed will be in ac- 
cordance with sec. 7 (vi) . 76 P.R. 1913= 
19 I.C. 961. See also 6 A. 488; 1929 L. 
879; 1944 O.W.N. 238=A,I.R. 1944 Oudh 
276. But where the objection is only to the 
amount to be paid by the pre-emptor, it 
should be calculated ad valorem on the dif- 
ference between the amount awarded and 
that claimed or admitted. 32 A. 19; 1929 
L. 190=113 I.C. 538; 117 I.C. 480=1929 
O. 240 (2). See also 40 A. 353=44 I.C. 
666=16 A.LJ. 174. The plaintiff in a sun 
for pre-emption offered Rs. 700 as the actual 
price when the house was ostensibly sold for 
Rs. 1,200. The Court Amin fixed the market- 
value at Rs. 750. The suit was dismissed 
but the price paid was held to be Rs. 1,200, 
On appeal, held, that court-fee both in the 
trial Court and in appeal was to be paid 
only on the market-value and that it comd 
not be said that since the appeal was also 
for reduction of price the court-fee should be 
paid on Rs. 1,200. I.L.R. (1944) > All. 181 
=212 I.C. 431=1944 O.W.N. (H.CJ 39 


=1944 A.LJ. 97=A.I.R. 1944 All. 83. 

U. P. (Amendments), sec. 7 (vi-A) and 
Sch. II, Art. 17 (vi) . — In the case of an 
appeal from a decree in a suit for partition 
the court-fee payable should be on the value 
of that share of the appellant which is in 
dispute in the appeal. Where no share is in 
dispute sec. (vi-A) has no application. 
Where the dispute is only to the allocation 
of the different properties it is impossible 
to attach any pecuniary value to the dispute 
and the fixed fee under Sch. II, Art. 17 (vi) 
should be paid. I.L.R. (1943) A. 507=209 
I.C. 411=1943 A.LJ. 247=A.I.R. 1943 A. 
281. The meaning of the word ‘possession*' 
used in sec. 7 (vi-A) cannot be restricted 
to actual possession. Where a co-owner 
brings a suit for partition of a share in the 
j)oint property and he is in actual possession, 
of some portion of the joint property, a pre- 
sumption of constructive possession in res- 
pect of the property of which he is not in 
actual possession can arise and the suit 
would be governed by the first portion of 
sec. 7 (vi-A). 209 I.C. 442=1943 O.W.N. 
356=A.I.R. 1943 Oudh 456. The words “his 
claim to be a co-owner on such date is de- 
nied” occurring in sec. 7 (vi-A) as amended 
in U. P., should be interpreted to mean boLh 
when it is denied in its entirety or even when 
only the extent of the share claimed is in 
dispute. 1944 A.LJ. 367=1944 O.W.N. (H. 
C.) 82=1944 A.L.W. 327=A.I.R. 1944 AIL 
199. 

Sec. 7 (viii) . — A suit to set aside a sale 
on the ground that the attachment was not 
binding is virtually a suit to set aside the 
attachment within the clause. 14 M.L .J. 144„ 
As to suit by unsuccessful claimant of pro- 
perty attached, see 35 C. 202=12 C. W. 

N. 169 (P.C.). See also 80 P.R. 1886. 
A suit by decree-holder for restoration of 
attachment falls under this clause. U.B.R. 
(1897-1901), Vol. II, p. 355. Sec. 7 (viii) 
is not confined to attachments under O. 21 ,. 
C. P. Code. Hence a suit for a declaration 
that the plaintiff is the owner in possession 
of certain properties attached in proceedings 
under secs. 87 and 88 , Cr. P. Code, against 
the plaintiff's husband as an absconder and 
an appeal against the decision therein, would 
fall under sec. 7 (viii). 20 Luck. 254=1944 

O. W.N. 516=1944 A.W.R. (C.C.) 320= 

A.I.R. 1945 Oudh 104. 

(U. P. Amendment), sec. 7 (v««) . — 
The words used in d. (vm) of sec. 7 of the 
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nf t , £5 I L SuitS a 8 a * nst a mortgagee for the recovery 
of the property mortgaged, ™ 


Court-Fees Act (as amended in U.P.) vis., 
‘‘including suits to set aside an order passed 
under O. 21, rr. 60, 61 or 62 of the C. P. 
•Code, are of sufficient amplitude to embrace 
a suit to challenge an order dismissing a 
claim as being filed too late. For the pur- 
poses of cl. (viii) it is immaterial whether 
the order was right or wrong. 210 I. C. 191 
=1943 O.W.N. 378=A.I.R. 1943 Oudli 
422. 

Sec. 7 (hr) See 69 M.L.J. 45; 154 I. 
C. 550=1935 B. 693; 1935 Pesh. 8; 63 C, 
>657. In a second appeal from a decree in a 
suit against a mortgagee for the recovery of 
the mortgaged property the court-fees must 
according to sec. 7 (t.r) of the Court-Fees 
Act, be calculated ad valorem on the principal 
•money expressed to be. secured. Though the 
result may seem to be somewhat extraordi- 
nary the Act has to be construed as it stands. 
I.L.R. (1941) All. 469=1941 A.L.J. 409 
=1941 All. 357. The phrase “recovery of 
•property mortgaged’' in cl. (ix) of sec. 7 
does not mean recovery of possession of the 
mrtgaged property from the mortgagee, 
but is a phrase convertible with the word 
‘“redeem”, the ordinary significance of the 
term to "redeem” being to recover a pledge, to 
get property freed from a charge or mortgage, 
♦63 C. 657. The court-fee payable in a 
suit to redeem kanam is in accordance with 
the provisions of this clause. 23 L.W. 758= 
<95 I.C. 26 (1)=1926 M. 667. Where in a 
suit for redemption of a kanom, the* plaintiff 
seeks to deduct from the kanom amount cer- 
-tain damages to which he claimed to be en- 
titled, he is not bound to pay court-fee on 
•the amount of damages till after it is ascer- 
tained and a set-off is allowed, 50 M.L.J. 
-493=1926 M. 764. 

Suits for redemption, Foreclosure, 
etc. — In such suits court-fee is payable only 
upon the principal amount secured by the 
^mortgage. 57 I.C. 673. The plaintiff is not 
bound to pay court-fee upon the surplus 
•amount claimed as mesne profits. 45 A. 154 
=1923 A. 261. See also 60 M.L.J. 698= 
132 I.C. 317=1931 M. 479; 19 M. 16; 29 
A. 471. But see the observation to the con- 
trary in 17 I.C. 442=12 M.L.T. 493. See 
also 13 O.C. 32=5 I.C. 444; 1924 N. 346; 

.31 A. 44; 113 I.C. 34=1929 N. 1. Nor on 
interest due on the mortgage. 13 A. 94; 14 
M. 480. The jurisdiction value in a redemp- 
tion suit is also the principal amount though 
sec. 8 of the Suits Valuation Act does not 
apply. 60 M.L.J. 698=1931 M. 479, rely- 
ing on 5 M. 284 (F.B.) and 39 M. 447 ; 31 

A .4 A 1 .not. nn 1 . . <■ . , ... 


A. 44. But see 1927 R. 304 holding that it 
is the value of the mortgaged property. See 
also 13 B. 489; 51 C. 737=1924 C. 783 
Suit for sale on the mortgage is not governed 
by the clause. 7 B.L.R. 194; 58 C. 829= 
1931 C. 159, Also a suit for possession 
brought after a decree for foreclosure has 
*been obtained. 1 C.L.R. 473. See also 134 
I.C. 597=1931 O. 366. The proper valua- 
tion of a suit for redemption is the amount 
of the mortgage admitted by the plaintiff to 


be binding: on him and not that of the mort- 
gages set up by the defendant. 37 M. 420 
io i.C. 587. In a suit for redemption bv 
a co-mortgagor of his share of the mortgaged 
property, die court-fee is to be calculated®^ 

ft® r f J he mort srage debt charged on 

Jus share of the property. 45 I.C. 300=5 
O.L J. 43. See also 6 B. 324. A suit by a 
mortgagee to recover possession of the mort- 
gaged property under the terms of the deed 
is one under cl. (ix) and court-fees on the 

* ec V red should be paid. 
1929 Oudh 321. But in a suit by a mort- 
gagee with possession for recovery of the 
mortgaged property from prior mortgagees 
it was held that cl. (v) and not this dause 
was applicable. 134 I.C. 597=1931 O. 366 
On this section, see also 63 C. 657; 40 C.W.’ 

Appeal from mortgage decree disputing 

PERSONAL LIABILITY — Court- FEE . 

Where m an appeal from a mortgage de- 
cree ordering the sale of the mortgaged pro- 
perty and enabling the plaintiff to apply for 
a personal decree for any balance left after 
the sale, die appellant does not dispute the 
liability of the property but disputes only 
his personal liability, the value of the sub- 
j|ect-matter of the appeal is not the whole 
mortgage amount but the excess of the mort- 
ga J e t an J ount over the nett sale proceeds for 
which alone he is by the decree likely to be 
made liable. 1933 M.W.N. 1408. 

Appeals in Suits for Redemption and 
Foreclosure. There is a conflict of rulings 
on the question whether the dause is appli- 
cable to appeals and whether the fee in such 
appeals should also be calculated on the 
principal amount under the dause or on the 
amount in dispute under Art. I, Sch. I Ac- 
cording to the Allahabad High Court, the 
court-fees should be calculated on the value 
of the subjKt-matter of the appeal. 35 A. 94 
365; 30 'A. 547 ; 36 A. 40=21 I.C. 

8rLu»?' 2 ; 3 i,. A V, 2 , 9S i 47 A - 926=88 I.C. 
888=1925 A. 734 (13 A. 94 not now good 

law). See also 1946 A.W.R. (H.C.) 55 

' e c sho ft* he P aid the prindpal 
amount). So also according to the Punjab 
Court 141 C. 78=54 P.R. 1912; 1 L 

L ? L n J 'r 3 r °or?° „ also ' “ 0udh - *930 
9- 357=30 I.C. 322. (54 I. 

289 > contra ) . The Madras 
M ™ S ? ^ same view in 29 

(2h t ft but m a later case 

(20 M.L.J. 121=3 I.C. 459) it was hdd 

^dLT h t e h! ft 5 ** 1 of ^ right to 

redeem, the fee should be computed according 

to the principal amount secured by the mort- 
® a ^ e ’ /Ta? , view is to be found also in earlier 
%***.< - 1 * 480 and 16 M. 326). The posi- 
"“l 1 " Madras is weU summed up in I.L.R. 

?43 Mad. 819= (1942) M.L.J. 785=1943 

M‘m N f L .- W - T^A.I.R. 1943 

sL 1 Bombay it was held that the court- 
f ee_ should be calculated on the prindpal debt 
as m original suits. 10 B. 44. See alio under 
fur. i, acn, I. In an appeal from a decree 
m a rcdmptien soil* when the right to re- 
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and in suits by a mortgagee to foreclose the mortgage, or, where the mort- 
to foreclose • * gage is made by conditional sale, to have the sale 

* # declared absolute — 

according to the principal money expressed to be secured by the instrument 
of mortgage ; 

for specific performance. (x) In suits for specific performance — 

(a) of a contract of sale — according to the amount of the consideration ; 


demption is no longer in dispute, and the ap- 
pellant merely seeks to reduce the liability 
imposed upon him by the trial Court, the 
court-fee payable on the memorandum of ap- 
peal is the fee on the amount in respect of 
which he sefeks to avoid liability under Art. 
1, Sch. I. Sec. 7 (ix) does not apply 
to such an appeal. 47 Bom. L. R. 400 
=A.I.R. 1945 Bom. 504. In an ap- 

peal, where the question raised is the 
right to redeem or foreclosure for an ad- 
judged sum, court-fee is payable on the prin- 
cipal mortgage money, 54 I. C. 733=22 O. 
C. 289; 67 I.C. 130=3 Lah.L.J. 156. See 
also 20 I.C. 257=9 N.L.R. 86; 6 N.L.R. 
164=8 I.C. 1125; 1933 L. 155; 134 I.C. 124 
=1931 L. 633; 134 I.C. 604=1931 O. 353. 
Thus if a suit for redemption were dismis- 
sed, the plaintiff-appellant can prefer an ap- 
peal paying court-fee under cl. (ur) . 134 

I.C. 124=1931 O. 633. But in an appeal by 
the mortgagor against a decree for redemp- 
tion, seeking reduction of the decretal amount, 
ad valorem court-fee must be paid on the 
amount of the mortgage. 1 L. 234=57 I.C. 
215; 1923 L. 309; 58 P.R. 1915=30 I.C. 
104; 55 I.C. 177=156 P.W.R. 1910 (Second 
appeal against enhancement of the amount 
by the appellate Court). See also 30 I. C. 
322=2 O.L.J. 257; 5 N.L.R. 130=3 I.C. 
920; 1930 L. 601=122 I.C. 736; I.L.R. 
(1937) Nag. 49=1937 Nag. 295 (F.B.) ; 222 
I.C. 194=1946 N.L.J. 110. So also where 
the respondents in an appeal by the mort- 
gagee, file cross-objections to the same effect. 
134 P.W.R. 1911=11 I.C. 198=213 P.L 
R. 1911. So also where enhancement of 
amount is sought, fee is to be paid on the 
amount sought to be recovered. 54 I.C. 733 
=22 O.C. 289. See also 25 0 .C. 30=1932 
O. 82; 11 N.L.R. 83=29 I.C. 609; 1931 N. 
180; 134 I.C. 124=1931 L. 633. Where 
the plaintiffs in a redemption suit file ap- 
peals both from the preliminary decree and 
final decree, claiming a reduction of amount 
fixed as payable by them the appeal against 
the final decree is only of a formal nature 
and it is enough if a court-fee of Rs. 2 is 
paid thereon, if ad valorem oourt-fees are 
paid in the other appeal. 4 L, ^-lEW 
t.- 632. See also 39 A. 452=41 I.C. 346- 
15 A.L.T. 464. Where the mortgagee m an 
anneal against a decree in a redemption 
smt contests not only the finding of the lower 
Court as to the amount payable by the mort- 
gagor before he can redeem the mortgage 
but also that the transaction is a sale and not 
a mortgage as held by the lower Court, the 
court-fee on the appeal is payable on the 
principal sum secured on die mortgage and 
not on the amount claimed. # 1933 L. 133. 
The expression “suits” used in cl. («■) of 
gee. 7 means “appeal ’ as well, as the «- 
C.C.M.— 245 


pression has been used to cover the entire 
litigation from its beginning to the end. 167 
I.C. 577=1937 N. 6. In a suit for redemp- 
tion, or for foreclosure or for enforcement 
of a mortgage by conditional sale, the claim 
cannot be properly valued in accordance with 
the value of the property, but an artificial 
value has to be fixed in accordance with sec. 
7 (iar), Court-Fees Act, and the value so fix- 
ed cannot vary, but must remain constant 
throughout all stages of the litigation, be- 
cause the word 'suit* in cl. (mt) covers both 
the claim in the Original Court, as well as 
that in appeal. 167 I.C. 577=1937 N. 6. In 
an appeal from a decree for redemption 
of a mortgage and surplus profits, where the 
appellant challenges bona fide both the 
right of redemption and the amount of pro- 
fits, the appellant is liable to pay court-fees 
under sec. 7 (mt) of the Court-Fees Act 
only on the principal sum secured by the mort- 
gage. I.L.R. 1937 N. 49 (F.B.). No doubt 
in the case of a mortgage where the right to 
redeem or foreclose is challenged, the amount 
of court-fee payable on appeal is provided for 
in sec. 7 («r), for “suit" there includes “ap- 
pear*. But when none of these is challenged 
as where only the amount of the price fixed 
for redemption is challenged, such a relief 
is neither for foreclosure nor for sale, nor 
is it for redemption. The only dispute is 
with reference to the difference between the 
amount fixed in the lower Court and the 
amount claimed in appeal. Such a claim 
does not come under sec. 7, cl. (tar), nor does 
it fall under any other provision in the Act. 
It is therefore not “otherwise provided for** 
and so court-fee must be paid on the memo- 
randum of appeal in accordance with the 
Art. 1, Sch. I, that is, the fee must be paid 
ad valorem on the value of the subject-mat- 
ter in appeal . 167 I . C. 577-1937 N. 6, 

Sec. 7 (*) (a).--SW 40 C.W.N, 90=62 
C.L.J. 405; 63 C. 657. Sec. 7,d. (*) (<z) 
applies to a suit for specific performance of 
a contract to sell, in which the plaintiff seeks 
to force the vendor to execute and register 
a sale-deed and also to hand over possession 
of the property. 38 A. 292=14 A.L.J. 434; 
45 M.L.J. 431=47 M. 150=1924 M. 360. 
See also 1937 M.W.N. 236=1937 M. 831; 
I.L.R. 1945 Bom. 32=46 Bom.L.R. 731= 
220 I.C. 439=A.I.R. 1945 Bom. 81. But in 
Punjab such suit was held to fall under sec. 

7 (v) and not under sec. 7 (.*■) (a) .128 P. 
W.R. 1918=46 I.C. 534; 60 I.C. 512; 107 
P.W.R. 1916=34 I.C. 192. But now in 
Punjab also such suits are held to fall 
under sec. 7, cl. (x) (<0- 1923 L. 456 ; 1924 
L. 439=5 L. 75; 1928 L. 635. In Calcutta 
sudi a suit falls under d. (v) . 14 C.L.J. 
159=11 I.C. 228. So alsq in Patna, 118 L 
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(£) contract of mortgage— according to the amount agreed to be secured ; 
\c) of a contract of lease— according to the aggregate amount of the fine or 
premium (if any) and of the rent agreed to be paid during the first year of the term * 
(d) of an award — according to the amount or value of the property in 
dispute ; 

. between landlord and tenant (xi) In the following suits between landlord and 


tenant : — 

(a) for the delivery by a tenant of the counterpart of a lease, 

( b ) to enhance the rent of a tenant having a right of occupancy, 

(<?) for the delivery by a landlord of a lease, 

i cc ) f° r the recovery of immoveable property from a tenant, including 
a tenant holding over after the determination of a tenancy,] 


LEG- REF. 

1 Inserted by sec. 2 (1) of the Court-Fees 
(Amendment) Act (VI of 1905) . 

C. 134=1929 P. 645. Court-fees are paya- 
ble on both the reliefs according to 60 I.C. 
654 (O.). The clause covers also exchange. 
1923 L. 456. But see (1944) 1 M.L J. 187= 
57 L. W. 130=A.I.R. 1944 Mad. 252 holding 
that a suit for specific performance of a 
contract of exchange is governed by Sell. 1, 
Art- 1 and not sec. 7, cl. ( viii ) or Sch. II, 
Art. 17-B. Where the contract of sale was 
in discharge of a mortgage debt, the consi- 
deration must include the debt as due on 
die date of the contract and not the debt 
that may be subsequently claimed as scaled 
down under the Madras Agriculturists* Re- 
lief Act in the event of the contract of sale 
not being enforced. (1943) 1 M.L.J. 12= 
56 L.W. 91=A.I.R. 1943 Mad. 372. 

Sec. 7 (x) (c) . — A suit for specific perfor- 
mance of a contract of lease should first be 
valued for court-fees tinder sec. 7 (*) (c) 
and the same is the value for purposes of 
jurisdiction. 34 C.L.J. 94=66 I.C. 268=25 
C.W.N. 768. As to suits falling under the 
danse, see 17 C.W.N. 160=15 I.C. 46; 25 
C. 46; 25 C.W.N. 768=34 C.L.J- 94; 1939 

A. M.L.J- 80; I.L.R. (1939) Mad. 367= 
1939 Mad. 360=(1939) 1 M.L.J. 268 (F. 

B. ) ; 1936 A. M.L.J. 114. A suit for posses- 
sion by lessee is not a suit for specific per- 
formance but one falling under d, (©) . 16 

C. L.J. 375=16 I.C. 963 ; 5 A.L.J. 586; 14 
L.R. 539 (Rev.) =1933 O. 363. A executing 
lease of property in favour of B — Death of 
A — Court of Wards taking superintendance 
leasing same property to C and D — Suit by 
B for possession is one for specific perfor- 
mance and court-fee payable as such. 1937 
Sind 93. See also 1936 A.M.L.J. 114. 

Sec. 7 (xi) . — A suit for fixation of rent 
under sec. 45 of the Agra Tenancy Act has 
to be valued for purposes of court-fee at the 
annual rent asked for by the plaintiff, as 
required by sec, 7 (xi) . 1936 R.D. 390, In 
a suit for assessment of rent, there being 

1927^ d * ^ d0€S not apply * 

Sec. 7 (xi) (b) . — A tenure-holder is a 
tenant within the meaning of sec. 7 (xi) and 
the words "right of occupancy” used in d. 
(b) of the section are to be understood in the 
popular and more general sense of a right 
by virtue of which a tenant remains in ac- 


tual and physical possession as it were of 
the tenancy and so does not indude the rights . 
of a tenure-holder. 61 C. 513=38 C.W.N. 
527=1934 C. 674. 

Sec. 7 (xi) (cc) . — Holding over after de- 
termination of tenancy. See 154 I.C. 615= 
1935 P. 90. Where a fiscal distinction is 
.made between two causes of action, they can 
properly be regarded as two distinct causes 
of action. 1935 A.M.L.J, 4. This section 
is not confined to cases where the defendant 
is dearly estopped from denying the plaintiff's 
title. 99 I.C. 981=1927 M. 331=52 M.L. 

J. 100. See also 116 I.C. 374. The word 
“tenant” means a person who was a tenant 
but had ceased to be so. 33 C.W.N. 769=1930 
C. 42. In a suit for ejectment of an under- 
raiyat, the court-fee payable is one year's 
rental. 133 I.C. 689=54 C.L.J. 68. The 
words “including a tenant holding over” are 
sufficient to indicate that the provision is meant 
to cover even those cases where a person was 
a tenant before but his tenancy has been de- 
termined since. 14 P.L.T. 616=1933 P. 
664 ; 42 P.L.R. 784=1941 L. 39. See also 
I.L.R. (1940) Nag. 391=1938 Nag. 162 
(Suit against former tenant who set up an 
adverse title himself). 220 I.C. 227=A.I.R, 
1945 Pesh. 16. Where a person claimed to 
be on the land on payment of rent and it 
appeared that his father had during his life- 
time held over the land for a number of 
years after the expiration of the lease, and 
the landlord instituted a suit in ejectment. 
Held, that the suit was governed by sec. 7 
(xi) (cc),. 1933 C. 822. Tenant holding over 
-—Assignee from lessor — Suit by for posses- 
sion — If one by landlord against tenant — Juris- 
diction — Determination . 44 L.W. 800=71 
M.L.J. 342. Suits between landlord and 
tenant have to be valued for court-fees upon 
the rent for the previous year and the same 
is the value for jurisdiction. 25 I.C. 975= 
12 A.L.J. 933. A suit to recover possession 
of land from a tenant is valued according 
to a year's rental next before date of present- 
ing the plaint under sec. 7 (xi) (cc) and not 
under sec. 7, cl. (v) (d) . 39 M. 873; 
2? M-LJ. 572; 27 P. R. 1910=5 I. C. 
Mg; l 260=4 P.L.T, 662; L.R, 5 A. 

83 I.C. 1=1925 A. 142. See also 38 
M. 795=24 I.C. 374=26 M.L.J. 573: 99 
I.C. 438 (2) =1927 N. 156; 93 I. C. 291. 
This is so even where plaintiff is in posses- 
sion of part of a house and wants to recover 
another part from his alleged tenant. 104 
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(d) to contest a notice of ejectment, 

W to recover the occupancy of ^immoveable property] from which a 
tenant has been illegally ejected by the landlord, and 
(/) for abatement of rent — 

^ according to the amount of the rent of the 1 [immoveable property] to which 
the suit refers, payable for the year next before the date of presenting the plaint. 

8. The amount of fee payable under this Act on a memorandum of appeal 
against an order relating to compensation under any 
of Act for the time being in force for the ^acquisition of 
to compaction. ^ Tea,mg land for public purposes shall be computed according 

to the difference between the amount awarded and the 
amount claimed by the appellant. 


LEG. REF. 

1 Substituted for the word “land” by sec. 

f°190S) ^ ourt ~^ ees (Amendment) Act, 

2 See now the land Acquisition Act. (I of 
1894) . 


I.C# 412=1927 Sind. 248. In such a case 
court-fee is payable on proportionate rent. 
139 I.C. 95=1932 Sind. 73. A suit by a 
landlord against his tenants holding over 
after the period of their tenancy, for re- 
covery of possession also falls under this 
clause. 55 I.C. 178=24 C.W.N. 151; 33 
Bom.L.R. 263=1931 B. 234. But where the 
tenant holds over in spite of notice to quit, 
he is a trespasser and a suit for possession 
against him falls under sec. 7 (v). 1923 N. 
310=8 N.L.J. 63; 20 N.L.R. 124; 84 LC. 
202=1925 N. 131. See also 1928 C. 753. 
Where a relief against a trespasser is claim- 
ed along with a relief against a tenant, the 
former portion does not fall under the clause. 
91 I.C. 488=1926 C. 504. In suits under 
the clause, the Court will not go into the ques- 
tion of title. 27 I.C. 162=27 M.L.J. 475; 
5 P. 208=1936 P. 251. But see 91 I.C. 488 
=1926 C. 504. Where in a suit for eject- 
ment there was an additional prayer for dec- 
laration of plaintiff’s title as owner, the 
court-fee is payable under sec. 7, cl. (iv) 
( c ) and not under this sub-clause. 
29 L.W. 760=1929 M. 529. See also 5 P. 
208=94 I.C. 19=1926 P. 251. But where 
in an ejectment suit the question of title was 
raised by the defendant, the suit should be 
valued under this sub-clause. 33 C.W.N, 
769=1930 C. 42. See also 138 I.C. 88= 
1932 M. 409. A suit for declaration of 
kudivaram right . and ejectment of tenant 
falls under cl. (tv) (c) and not under this 
clause. 63 M.L.J. 759=140 I.C. 462. In 
suit for possession of properties from tenants, 
if a decree is passed conditional on the plain- 
tiff paying a certain sum of money for value 
of improvements due to the defendants, the 
plaintiff appealing against the decree award- 
ing compensation there being no question 
about possession must pay court-fec on the 
value of improvements. The subject of the 
appeal is the value of improvements and not 
possession of land as in the suit in the lower 
Court, and it is not therefore enough if the 
app eal be valued as a suit for possession. 
48TTW. 661= (1938) 2 M.L.J. 840. 

Sec. 7 (xi) (d),— In a case to contest a 


notice of ejectment the relief claimed may 
be in the alternative (a) non-ejectment, as (b) 
compensation, but the suit is valued on the 
rental of the land without any regard for 
compensation claimed, the claim for com- 
pensation being regarded as ancillary. If 
ejectment were decreed with compensation 
and the tenant appealed claiming still non- 
ejectment and in the alternative more cam- 
pensation, he would still pay on the original 
subjiect-matter that is the rent. But where 
the landlord defendant appeals and he de- 
sires to get rid of the amount of the com- 
pensation, he should pay ad valorem court- 
fee. 11 L.L.T. 116. See also 20 L.L.T. 155. 

Sec. 7 (xi) (e) . — A suit for possession by 
a tenant against his landlord falls within 
sec. 7, cl. (xi) (e). 16 C.L.J. 375. The 
clause should not be limited to suits where 
the landlord and tenant alone are parties. 
It applies to cases where to avoid delay, etc., 
other persons also are impleaded. 87 I.C. 
1002=1925 S. 275. But see 32 S. 26 8 where 
the clauses have been held not to apply to 
such cases. A suit for possession by a ten- 
ant against the landlord and persons claim- 
ing only melwaram rights is not governed by 
this clause but by cl. (5). 31 M. 11=17 M. 
L.J. 478. The value for purposes of juris- 
diction also is the same as that for court- 
fee. 39 M. 873=29 M.L.J. 572=31 I.C. 
104. 

Sec. 8: Scope and Applicability. — Sec . 
8 is a special provision applicable to appeals 
against all orders of awards relating to com- 
pensation under the Land Acquisition Act, 
and overrides the general provision contained 
in Art. 17 (iv) of Sch. II, 21 M. 269; 159 
I.C. 274=1935 L. 448. See also on the sec- 
tion, 21 A. 354 ; 21 M. 309 ; 39 C. 906; 17 
I.C. 724=17 C.W.N. 933; 35 C.W.N. 1103. 
An appellant is bound to include in the valua- 
tion of his appeal the amount of 15 per cent 
of the excess market-value and pay court- 
fee thereon. 57 M.L.J. 357=1930 M. 45. 
Section inapplicable to appeal by the Crown 
on the ground that the award is excessive. 
46 M.L.J. 150=1924 M, 489 (2); 1928 R. 
197=6 R. 281; 138 I.C. 199=1932 O. 224. 
The memorandum of appeal by a cla im ant 
to land acquired in a Land Acquisition pro- 
ceeding should bear a court-fee stamp ad 
valorem on the value of the land claimed. 
45 Bom. 277=64 I.C. 582 (584) =23 Bom. 
L.R. 148. In appeals against orders passed 
in references under sec. 30, Land Acquisition 
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9. If the Court sees reason to think that the annual nett profits or the market- 

value of any such land, house or garden as is mentioned 
¥ewer to ascertain nett sec tio n 7, paragraphs 5 and 6, have or has been 
profits or market-value. wrongly estimated, the Court may, for the purpose 

of computing the fee payable in any suit therein mentioned, issue a commission to 
any proper person directing him to make such local or other investigation as may 
be necessary, and to report thereon to the Court. 

10. (i) If in the result of any such investigation the Court finds that the 

nett profits or market-value have or has been wrongly 
Procedure where nett profits estimated, the Court, if the estimation has been exces- 
or market-value wrongly s i ve> may, in its discretion refund the excess paid as 
estimated. such fee ; but, if the estimation has been insufficient, 

the Court shall require the plaintiff to pay so much additional fee as would have 
been payable had the said market value or nett profits been rightly estimated. 

(ii) In such case the suit shall be stayed until the additional fee is paid. If 
the additional fee is not paid within such time as the Court shall fix, the suit shall 
be dismissed. 

(Si) *[♦ * * * * *] 


LEG. REF. 

1 Cl. (Hi) was repealed by the Repealing 
and Amending Act, 1891 (XII of 1891). The 
clause was as follows: — “Sec. 180 of the 
Code of Civil Procedure shall be construed 
as if the words “the market-value of any pro- 
perty or” were inserted after the word “as- 
certaining” and as if the words 'or annual 
nett profits* were inserted after the word 
“damages” . 


Act, ad valorem court-fee is payable under 
Art. 1, Sch. I, and sec. 8 is inapplicable. 
56 M.L.J. 337=1929 M. 223. See also 60 
C.L.J. 216. Where the appellant definitely 
claims a share in the compensation awarded 
for the land acquired by Government under 
the Land Acquisition Act, court-fee is paya- 
ble on the ad valorem scale on the value of 
the appellant's claim. 134 I.C. 127=1931 
L. 343. Where the compensation money is 
in custodia legis and the question in the ap- 
peal merely is, which of the rival cl aima nts 
is entitled to it, a mere declaration by the 
appellate Court will be sufficient and court- 
fee is therefore payable only on that basis. 
55 M. 641=1932 M. 438=62 M.L.J. 541. 
The court-fee payable in respect of a memo- 
randum of appeal against an award by a 
tribunal constituted under the U. P. Town 
Improvement Act, is under sec. 8 of the 
Court-Fees Act which applies to the case, on 
the difference between the claimed and award- 
ed amount. The appeal will not come under 
Sch. Ii; Art. 17 (w). I.L.R. (1939) All. 142 
=1938 A.L.J. 1124=1939 All. 127. 
As to appeal against an award under 
sec. 19 (i) (h) of the Defence of India 
Act for compulsory acquisition of land, see 
47 Bom.L.R. 327=A.I.R. 1945 Bom. 348, 
cited under Sch. II, Art. 11. 

(Beng. Amendment), Sec. 8-D (2). — 
The Court has . jurisdiction to direct the 
plaintiff to deposit the costs of a load inves- 
tigation as to the valuation of a property 
under sec. 8-D (2), held at the instance of 
the defendant. It can make the defendant 
responsible for such costs if the result is 
in favour of the plaintiff. 47 C.W.N. 373. 


Sec. 9. — The Court is not bound to ap- 
point a commissioner to hold an investigation. 
It may itself hold an enquiry. 29 A. 749= 
4 A.L.J. 636. The decision of the Court as 
to the market-value of immovable property 
passed after objection made, is final, even 
though no enquiry was made under a com- 
mission. 14 W.R. 451. The commission may 
issue at any stage of the suit. 2 M. 308= 
4 Ind. Jur. 285. If a commission is ordered 
under sec. 9 not at the instance of the plain- 
tiff, there is no power to make the plaintiff 
deposit the costs of the commission. 33 C.W. 
N. 952=50 C.L.J. 164=1930 C. 65. Where 
the question of deficit court-fees was not ap- 
parent on the face of the record, payment of 
court-fees cannot be made a condition pre- 
cedent to the filing of appeal. The proper 
course is to order judicial enquiry under this 
section after the appeal is filed. (Ibid.). 
See also 1929 C. 717. 

Secs. 9 to 11: Scope and Application. — 
Secs. 9 to 11 do not relate to appeals. 12 A. 
129 (F.B.). The sections are not in conflict 
with sec. 28. (Ibid.) As to the effect of dis- 
missal of a suit under the section, see 12 A. 
129; 8 A. 282. 

Sec. 10: Scope and Application. — See 
12 A. 129, The specific provisions of sec. 28 
are not cut down by the section. (Ibid.) 
The Court has no jurisdiction to order the 
deficit court-fee to be paid by the plaintiff 
after the dismissal of his suit and on his 
default, to order, the attachment of his pro- 
perties. 46 C. 520; 52 I.C. 435. See also 
152 I.C. 799=1935 L. 75; 32 I.C. 534=9 
Bur.L.T. 43; 1925 L. 131; 142 I.C. 225= 
1933 M. 321. If the Court finds that suffi- 
cient court-fee has not been paid it is bound 
to stay the suit and to fix a ♦imp, within 
which the additional fee can be paid, with- 
out any regard to the fact, whether that be 
a time within or beyond, the period of limi- 
tation. 4 A.L.J. 636=29 A. 749. If the 
fee is paid within the time so fixed, the plaint 
is as valid as if it had been properly stamp- 
ed in the first instance. 29 A. 749. See also 
34 C. 20 (F.B.). A plaintiff who fails to 
pay additional court-fee within the time 
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xi. In suite for mesne profits or for immoveable properly and mesne profits, 
- . ... or f° r an account, if the profits or amount decreed axe 

3,\ 1 V“r. <5 J“ P«2» or *e amom. a. 

decreed exceeds amount claim- plaintiff valued the rehef sought, the decree 

ed. shall not be executed until the difference between the 

4 f* ee actually paid and the fee which would have been 

payable had the suit comprised the whole of the profits or amount so decreed shall 
have been paid to the proper officer. 


allowed by the Court, is liable to have his suit 
dismissed under sec. 10 and not to have his 
plaint rejected under O. 7, r. 11, C. P. Code. 
26 I.C. 746=16 Bom.L.R. 763 ; 29 A. 749. 
But only a Court having jurisdiction to try 
the suit can so dismiss it. 51 B. 236=29 

B. L.R. 280=101 I.C. 343=1927 Bom. 257. 
The dismissal, however, has the same effect 
as rejection. 12 A. 129. It could not operate 
as res judicata. 8 A. 282. An order reject- 
ing a memorandum of appeal for deficient 
court-fee is not a decree or final order and 
does not preclude the appellant from pre- 
senting a fresh memorandum on proper 
court-fee. 59 C. 388=138 I.C. 643=1932 

C. 482. A suit can be dismissed under the 
section at any stage of the case. 2 M. 308. 
See also 56 I.C. 316=4 P.L.J. 703. Once 
a Court finds that the market-value of the 
property is different to that alleged in the 
plaint, the plaintiff should be at once called 
upon to make up the proper court-fee as de- 
termined, before the trial of the suit takes 
place. It is obviously improper for the Court 
to hold up the decision on the question of 
court-fee until the end of the suit and incor- 
porate the order passed in the decree which 
is perfectly useless. (1935 L. 75 Rel. on.) 
40 P.L.R. 88=1938 Lah. 311. The plain- 
tiff can abandon a portion of the claim and 
retain that part for which he had already, 
paid court-fee. 27 A. 151. But see contra . 
16 Bom.L.R. 763=2 6 I.C. 746 . Where a 
Court returns a plaint for presentation to 
a proper Court, the latter Court to which the 
plaint is presented should give credit to 
the fee already paid. 51 B. 236=29 Bom. 
L.R. 280=1927 B. 257; 35 M. 567=21 M. 
L.J. 533. 

Sec. 11: Scope and Application. — bee 
It A. 129. Sec. 11 of the Court-Fees Act 
casts a duty on the executing Court to collect 
the deficit court-fee when it finds that exe- 
cution is sought for the recovery of an amount 
over and above what was claimed in the 
plaint. The power of the executing Court in 
this behalf does not depend on any direction 
in the final decree. The executing Court has 
also the power to determine whether this 
amount should be borne by the decree-holder 
himself or can be recovered by him from the 
judgment-debtors as costs relating to exe- 
cution. 38 L.W. 572=1933 M. 787=65 M. 
L.J. 526. See also (1942) 2 M.L.J. 673=55 
L.W. 786=1942 M.W.N. 713=A.I.R. 1943 
Mad. 145. Sec. 11 refers only to suits for 
mesne profits of immovable property or for 
accounts and does not apply to mortgage 
suits where on account of the interest pen- 
dente life a decree for a much larger amount 


than was claimed is passed. 3 P.L.T. 146= 
1922 P. 59. See also 105 I.C. 395=1 P.L.T. 
331. Additional court-fee is not assessable by 
reason of the accrual of interest pendente 
lite. 1927 P. 230; 1928 P. 58; 17 B. 41; 

1928 P. 58. In cases within the first para- 
graph of sec. 11 of the Court-Fees Act non- 
payment of the balance of court-fee merely 
postpones the date on which the decree can 
be executed while the second paragraph under 
which the Court has power to dismiss the suit 
is only applicable “where the amount of 
mesne profits is left to be ascertained in the 
course of the execution of the decree*. 
Where the account directed by a decree is 
not an account of mesne profits nor is it so 
described, and it involves among other things 
an account of the sums received from a 
money-lending business, and the amount due 
to the plaintiff thereon is not "left to be as- 
certained in the course of the execution of 
the decree”, the case does not fall within the 
second paragraph and the Court has, there- 
fore, no jurisdiction to dismiss the suit for 
non-payment of the additional court-fee. 64 
I. A. 191=18 Lah. 502= (1937) 2 M.LJ. 
1=1937 P.C. 163 (P.C.). The section only 
says that the decree shall not be executed 
until the court-fee is paid. It in no way re- 
quires the Court to postpone the passing or 
the drawing up of the decree. 21 Pat. 366 
=109 I.C. 818= A. I. R. 1942 Pat. 410=23 
Pat.L.T. 202. The penalty mentioned in the 
final provisions of sec. 11 does not apply to 
the cases coming under the first para. 11 
I.C. 73 (C.). The Court has no power to 
fix any time for payment, in such cases ; only 
the decree cannot be executed until the addi- 
tional fee is paid. 59 I.C. 385 (M.). See 
also 30 M. 82. If the appellate Court 
grants a decree for an amount larger than 
that claimed in the Court below, court-fee 
must be paid on the difference and unless 
this is done the decree cannot be executed. 

3 P.L.T. 813=1923 P. 28. The word 
‘decree’ in sec. 11, para. 2 as 
applied to a suit for partition and mesne profits 
means the final and not the interim decree- 50 
I.C. 385 (M). Where the value of the relies 
is ascertained after trial, the Court-fee on the 
difference between the plaint valuation and the 
amount decreed should be paid, under the and 
paragraph. 24 I.C. 643—1 O.L.J. 281. A 
Court has discretionary power under S. xi to 
enlarge the time originally fixed for the payment 
of the Court-fees in such cases, even when 
application to enlarge the time is made after 
the expiry of the tithe originally granted. 10 
I.C. 268=13 CX.J. 432- Where a plaint 
claimed mesne profits from a certain date till 
delivery of possession of property, but no Court- 
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Where the amount of mesne profits is left to be ascertained in die course 
of the execution of the decree, if the profits so ascertained exceed the profits claimed, 
the further execution of the decree shall be stayed until the difference between the 
fee actually paid and the fee which would have been payable had the suit comprised 
the whole of the profits so ascertained is paid. If the additional fee is not paid 
within such time as the Court shall fix, the suit shall be dismissed. 


fee was paid on that claim but a statement was 
made that Court-fee on that relief would be 
paid when ordered by the Court. Held, that the 
plaint ought to have given a tentative valuation 
for the claim for mesne profits and on that 
valuation Court-fees ought to have been paid, 
and that an amendment of the plaint so as to 
remove that technical defect could be permitted 
even in appeal. 72 C.L.J. 14=1941 Cal. 1. 

Mesne Profits. — A decree for mesne profits 
does not become operative till after the amount 
has been ascertained, and the Court-fee under 
S. 11 paid. 27 I.C. 300 (P.). The second part 
of S. 11 applies only to a claim for mesne profits 
accruing subsequently to the date of suit of 
which the plaintiff is unable to calculate the 
approximate value because he cannot say for 
how long a period he is likely to be kept out of 
possession. 13 P.L.T. 810=12 P. 188=1933 
P. 81. The Court-fee payable is an ad valorem 
fee. 55 I.C. 24=1 P.L.T. 235. On this point, 
see also 50 M. 488=52 M.L.J. 128. The mere 
fact that court-fee had not been paid on a 
decree granted does not prevent the decree- 
holder from making an application for execution 
and all that S. 11 provides is that the decree 
should not be executed (34 Bom. 189 and 1930 
Nag. 241, Rel. on.) 178 I.C. 202=1938 
Lah. 326. The plaintiff can obtain execution 
of a portion of the decree granting reliefe other 
than mesne profits without paying Court-fee 
on such mesne profits. 12 B. 98. See also 
24 C. 174 5 54 M. 98=1931 M. 717=61 M.L.J. 
424. The term ‘suit* is to beacons rued as 
confined to that part of the suit 'which relates 
to mesne profits. 12 B. 98. So in case of 
default, the daim in respect of mesnejprofits 
along is to be dismissed. 24 C. 173= 1 C.W.N. 
243. After such d i s mi s s al, application for 
execution of the decree for mesne profits cannot be 
entertained. 24 C. 173. Approximate amount 
to be stated for mesne profits accrued due before 
suit. 24 I.C. 232 (1). The plaintiffm a suit 
having omitted to daim future mesne profits, 
subsequendy applied for permission to amend his 
plaint by including a daim therefor, but the 
application was rejected. Against the decree 
for possession the defendant appealed to the 
High Court and the plaintiff filed a memorandum 
of objections claiming future mesne profits, but, 
his contention that no Court-fees was payable 
on the daim for mesne profits was overruled 
by the Taxing Officer, who held that ad valorem 
Court-feet was payable on the amount claimed. 
At the time of the hearing of the appeal, plaintiff 
questioned the decision of the Taxing Officer 
and claimed refund of the amount of Court-fee 
paid by him. Held, (1) that under S. 11 of the 
Court-fees Act, as amended in Madras, no Court- 
fee is payable in respect of future mesne profits 
before the final decree is passed, a claim to mesne 
profits being in respect of a cause of action n<5t 
arising at the date of the suit. (2) that under 
S. 5 of the Court-Fees Act, the decision of the 
Taxing Officer had become final and could not 


be impeached at the hearing of the appeal' 
165 I.C. 972=44 L.W. 763=71 M.L.J. 677. 

Court-Fees in Appeal. — Where in a suit 
for partition and mesne profits, the Court awarded 
in the preliminary decree mesne profits for 
three years before suit but made provision for its 
subsequent determination, in the appeal therefrom 
the defendant need not pay any Court-fees 
in respect of this decree for mesne profits. 58 
M.L.J. 497=1930 M. 597 (52 M.L.J. 128 to 
the contrary not approved). But see 8 P. 906 
= 1929 P. 731. Where the applicant for the 
recovery of mesne profits appeals from the 
decision of the trial Court awarding him a 
smaller amount than what he claimed he is not 
bound to pay ad valorem Court-fee on the amount 
of his claim. No Court-fee apart from the fixed 
fee can be claimed from him until the amount 
of mesne profits actually due to him has been 
ascertained. 11 P.L.T. 703. 

Future Mesne Profits. — As to whether 
Court-fee is payable on future mesne profits 
under the section, there is a conflict of rulings 
between the various High Courts. See 20 
M.L.J. 98=5 I.C. 880 ; 15 B. 416 ; 17 B. 41 ; 
6 O.C. 351 ; 13 C.W.N. 815 ; 24 I.C. 232 ; 
21 M. 317 (appeal) ; 2 A. 642 ; 3 C.L.J. 94 ; 
16 C.L.J. 564; 15 I.C. 572; 1938 727= 

(1938) 1 M.L.J. 750. A direction in a decree 
for payment of extra-fee in respect of such mesne 
profits does not form part of the decree. The 
execution of the decree is not conditional upon 
the payment of the extra-fee. 30 M. 31 = 16 
, M.L.J. 543. See also 33 C. 1232. The law on 
the subject has been made clear so far as Madras 
is concerned. See para. 3 of S. 11 substituted 
by Madras Act V of 1922. See I.L.R. (1938) 
Mad. 1050=1938 M. 727= (1938) 1 M..L.J. 
750. Court-fee is payable on future mesne 
profits but it can only be exacted after the 
amount has been ascertained by enquiry and 
the Court has ho jurisdiction to dismiss such an 
application for non-payment of Court-fee in 
advance. 5 P. 361=93 I.C. 939=1938 P. 
2 18 (F.B.). See also 108 I.C. 801 =9 P.L.T. 657 ; 
1930 R. 246. Where the decree directs payment 
of fiiture mesne profits at a certain rate, Court-fee 
should be paid on the amount accrued due when 
execution is applied for. I.L.R. (1945) Kar. 31 
=A.I.R. 1946 Sind 19 ; I.L.R. (1935) Kar. 313. 
Fees are payable on the difference between 
the amount paid on the mesne profits claimed 
in the plaint and the amount ascertained to be 
due subsequent to the filing of the suit. 10 

L. B.R. 276=62 I.C. 175 ; 1929 L. 753. Col- 
lection of excess Court-fee. See 152 I.C. 608= 
1935 L. 40. 

Account Suits. — The plaintiff has a right 
to value his daim on estimate and the Court 
has power to decree larger amount. 24 O.C. 
209=64 I.C. 101. See also 25 M. 543 ; 12 

M. L..J. 35 ; 9 B. 22 ; 27 Punj.L.R. 187=94 
I.C. 650=1926 L. 242 (1). 

Administration Suit. — Though adminis tra- 
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is. (i) Every question relating to valuation for the purpose of determining 
_ . . , . the amount of any fee chargeable under this chapter 

valuationT ^ uestlon 88 to on a plaint or memorandum of appeal shall be decided 

by the Court in which such plamt or memorandum, 
as the case may be, is filed, and such decision shall be final as between the parties 
to the suit. 


tion suit is analogous to an account suit up 
to a certain stage, the two are not identical for 
all purposes, at least so far as the ultimate decision 
of the Court is concerned. Hence where in a 
suit by a creditor for administration of the estate 
of a deceased debtor, other creditors are im- 
pleaded as party defendants before the prelimi- 
nary decree and they set out in their written 
statements their claims against the estate of the 
deceased but the Court has allowed certain 
dividends upon the amounts found to have been 
due to them, those creditors cannot be ordered 
to pay Court-fees upon the entire amount of 
their claims, irrespectivdy of what are being 
actually paid to them as dividends. 43 C.W.N. 
52=68 C.L.J. 345=1938 Cal. 785. See also 
54 L.W. 663= (1941) 2 M.L.J. 692; 1941 
Rang.L.R. 512=1941 Rang. 312 ; 42 P.L.R. 
101. It is the practice in the moffussil to demand 
payment of Court-fees from defendants who 
come in under a preliminary decree in adminis- 
tration suits, and they cannot obtain relief under 
the decree without payment of the proper 
Court-fee. 1939 Rang.L.R. 134=1939 Rang. 
ii£. See also 17 Pat. 542; 222 I. C. 499 
(Smd) with reference to the explanation added 
to the section in Sind. 

Power of Court to pass Decrees for Sums 
Beyond Pecuniary Jurisdiction. — In suits for 
accounts and mesne profits, even if the sum 
found due exceeds the pecuniary jurisdiction 
of the Court, it is competent to the Court to 
give a decree for such amount. 40 M. 1 = 
32 M.L.J. 221=39 I.O. 439 (F.B.) ; 33 A. 
97 ; 28 Bom.L.R. 1461 = 1927 B. 83 ; 89 I.C. 
353=1925 Sind. 324. But see the decisions of 
the Calcutta High Court to the contrary. 13 
C.W.N. 493 ; 21 C.W.N. 310 ; 43 C. 650= 
15 C.W.N. 506=13 C.L.J. 132. See also 1929 

L. 107 ; 49 P.R. 1906=94 P.L.R. 1906 ; 
2 R. 408. Hie case of future mesne profits stands 
on a different footing from a suit for accounts, 
see 53 C. 14=1925 C. 1076 (F.B.). 

. Sec. 12 : Construction of Section. — The 
provisions of section are to be strictly construed. 
The additional fees should be levied in exact 
conformity with the words of the statute. 39 
C.L.J. 217=82 I.C. 292=1924 C. 953. The 
question of the sufficiency of the stamp on the 
memorandum of appeal should always be regard- 
ed as open until the appeal is finally heard and 
disposed of. 14 P.L.T. 180=12 P. 694=1933 
P. 234. When a Court has passed a judicial 
order fixing the correct Court-fee payable on a 
memorandum of appeal, it is not open to that 
Court to vary it afterwards either at the instance 
of a party or of its own motion. [ (1937) 1 

M. L.J. 89 and (1935) 89 M.L.J. 439, followed.] 
48 L.W. 461 = (1938) 2 M.L.J. 647. After the 
suit is decided, the Court is no longer seized of 
the case and has no jurisdiction to require the 
plaintiff to make good the alleged deficiency 
m Court-fee. (82 I.C. 588 and 52 I.C. 435, 
foil.) 34 P.L.R. 84=1933 L. 208. See also 


18 P.L.T. 864. Once the Court holds that 
the Court-fee paid was sufficient and correct, 
the decision is final under S. 12 (1) and the 
Court has no power to revise the valuation. 
Nor can the High Court, in revision against an 
order of the lower Court from the later order 
passed in supersession of the first order, act 
under S. 12 (2) of the Act, because the suit itself 
is not before the High Court. The condition 
precedent to the exercise of powers under S. 12 
(2) is that the Suit, i,e. , the subject-matter of the 
suit, should be before the Court of appeal, 
reference or review. 45 L.W. 206=1937 M. 
325= (1937) 1 M.L.J. 89. The expression 

“ every question ralating to valuation 99 m S. 12 
(1) cannot be construed in the restricted sense 
of a question relating to appraisement of Court- 
fee as distinguished from the question of category ; 
I.L.R. (1937) Mad. 275=1937 M. 81 = (1937) 1 
M.L.J. 1 (FJB.). 

Scope of the Section. — A decision on the 
question of Court-fee in the Court of First 
instance is final between the parties under 
S. 12 (1) but can be reopened by an appellate 
Court under S. 12 (2) in the interest of revenue. 
25 I.C. 506 (M.). See also 60 C.L.J. 201=39 
C.W.N. 1 31 ; 43 5°7 (P-C.) ; 40 I.C. 904= 

106 P.W.R. 1917; 9° C. 32i (2) = i925 P. 
488. The valuation made by the Court of the 
first instance for the purpose of assessing Court- 
fee is final and cannot be challenged in appeal, 
when there is no question as to the class in which 
the suit falls and the question is merely of valua- 
tion in that class. I.L.R. (1940) 2 Cal. 166= 
44 C.W.N. 745 = 1940 Cal . 451. Though there 
is no appeal against a decision as to the correct 
valuation for any particular class of suits, still 
there is an appeal against a decision that any 
particular suit falls within a particular class. 
162 I.C. 227=38 Bom.L.R. 218=1936 B. 166. 
It cannot be held that a decision would be final 
under S. 12 (1) only if it has been finally arrived 
at after both parties have been heard. The 
object of S. 12 (1) is to ensure that the Court 
at as early a stage as possible should finally 
determine the amount of the Court-fee before 
the subject-matter of the suit was to be embarked 
upon. 1941 M.W.N. 406=53 L.W. 740=1541 
M. 626= (1941) 1 M.L.J. 796. The decision 
is not final within the meaning of S. 12 unless 
it is reached after both sides have had a chance 
to be heard. After a plaint is filed and summons 
is issued to the other side, it is open to the other 
side to contend that the Court-fee paid is insuffi- 
cient. It is on deciding such a plea that the 
Court would come to a r decision * which under 
S. 12 of the Act would be final as between the 
parties. I.L.R. 1942 Nag. 432. Where on the 
report of the Munsarim a Civil Judge decides 
that the Court-fee paid on an appeal is suffi- 
cient it is not such a final order within the 
meaning of S. 12 (1) as to preclude a District 
Judge going into the question once again either 
on the report of the Inspector of Stamps or on 
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(ii) But whenever any such suit comes before a Court of appeal, reference 
or revision, if such Court considers that the said question has been wrongly decided 
to the of the revenue, it shall require the party by whom such fee has 

been paid to pay so much additional fee as would have been payable had the 
question been rightly decided, and the provisions of S. 10, paragraph ii, shall 
apply. 


the preliminary objection of the opposite side. 
200 I.C. 223=1943 O.W.N. 338=A.I.R. 
1942 Oudh 385; i94i N.L.J. 303=1941 
Nag. 217. If the Court holds under S. 7 (v) 
(a) that a certain amount is the net pro- 
fit' in the year immediately preceding the ins- 
titution of the suit or investigates the ques- 
tion of market value and arrives at a certain 
figure, its finding is final and conclusive under 
S. 12 (1) only as regards the amount or figure 
so arrived at. I.L.R. (1940) 2 Cal. 450=44 
C.W.N. 822=1940 Cal. 438. Appeal requiring 
ad valorem Court-fee filed as miscellaneous appeal 
and allowed — Application by respondent after 
r eman d for stay of proceedings until payment 
of proper Court-fee-— Order rejecting — Revision 
— High Court would not interfere if the order 
is manifestly correct. 18 P.L.T. 864=1937 
P.W.N. 983. The section does not bar a re- 
consideration of the decision on the question 
of valuation if jurisdiction will be affected on a 
correct valuation. (1942) 1 M.L.J. 400=202 
I.C. 65=55 L.W. I73=A.I.R. 1942 Mad. 502. 

Finauty op Decision under Sub-sec. (1). — 
An appeal would lie from the decision of a 
Court in respect of the class in which a suit 
ranks but no appeal would lie from a decision 
in respect of the valuation of the suit in that 
class. a8 A. 411 ; 23 B. 486. See also 1935 L. 
698J *935 A. 455 5 *7 B. 140 ; 17 B. 56 ; 
15 B. 82; 16 I.C. 963=16 C.LJ. 375; 6 C. 
240; 23 C. 723; 28 C. 334; 51 C. 516=28 
C.W.N. 683=1924 C. 731 ; 14 M. 169; 1925 
M. 713=48 M.L.J. 688; 90 I.C. 321 (2) = 
1925 P. 488; 3 B- 930= *924 P- 673 ; 87 I.C. 
911=1925 N. 4 ; 49 I.C. 442 ; 16 P.. 

16 LC 


I.C. 711 ; 


-C. 773 > 2 S.L.R. 


1919 = 
72; 105 


!?C. 610'; 106 I.C. 817 f 130 I.C. 643=1931 
Lab. 378; 33 BomX.R. 263=1931 Bom. 234. 
Nor is such an order revisable. 1927 M. 1021. 
An order accepting Court-fee paid on a memo, 
of appeal is revisable in view of S. 12 (2). 222 
I.C. 194=1946 N.L.J. no. S. 12 makes the 
valuation for the purposes of Court-fees 
final. It has got nothing to do with the question 
of valuation for the purposes of jurisdiction. 
If, therefore, a trial Court comes to the conclusion 
that the value of the subject-matter of a suit is 
beyond its jurisdiction and returns the plaint 
under O. 7, R. 10, in an appeal from that order 
the appellate Court can enter into the question 
of valuation and if it finds that it is within the 
jurisdiction of the trial Court it should direct 
it to entertain the suit. 44 C.W.N. 394. Sea 
also 1938 A.L.J. 214=1938 Nag. 481. Where, 
in a suit for declaration that a certain revenue 
sale is illegal and ultra tires, the plaintiff values 
the suit as one for a declaration only and pays 
a Court fee of Rs. 200, and the Court decides 
the question of Court-fee as a preliminary issue 
and decides that that Court-fee paid is sufficient, 
no appeal lies against such decision. Nor is 
the order holding that the Court-fee paid was 


correct an appealable decree. 63 C.L.J. 16= 
1936 C. 784. Where an order rejecting a 
plaint necessarily involves a decision of the 
category or class under which a suit falls, even 
though it incidentally decides a question of 
valuation the order is appealable. 49 I.C. 
442=4 P.L.T. 57. If the dispute involves 
questions of “principle as to the nature of the 
suit and the retrospective operation of statutes 
an appeal against an order for payment of Courts 
fee is maintainable. 51 C. 216=28 C.W.N. 
683=1924 C. 731. The section does not also 
apply where the question relates to the compe- 
tency of the Court of first instance to entertain 
the suit. 17 C.W.N. 503=16 I.C. 575= *6 
C.L.J. 371 ; 3 P. 930=1924 P. 673. Thus an 
order returning a plaint for representation on 
the basis of the valuation made by the Court is 
appealable. 52 I.C. 1001 = 1919 M.W.N. 595. See 
also 47 I.C. 7=151 P.W.R. 1918. The decision 
to be final must be a decision made before the 
parties on the record after plaint is filed. 20 A. 
11 (F.B.). 

Seg 12 (ii) : Scope of. — The appellate Court 
has power to require a party to make good the 
deficiency in the Court-fee payable by him in the 
lower Court in cases in which the lower Court 
has expressly or impliedly decided the question 
of the category in which the suit ought to be 
placed for purposes of Court-fee, but which 
decision is, in the opinion of the appellate Court, 
erroneous. I.L.R. (1937) M. 275=1937 M. 81 
= (1937) 1 M.L.J. 1 (F.B.;. S. 12 (2) gives 
an appellate Court power when an appeal 
comes before it to correct a mistake made 
below, and has jurisdiction to require payment 
of the difference between the Court-fee actually 
paid and the proper Court-fee payable, although 
no question was raised when the case was in 
that Court. I.L.R. (1940) Mad. 647=1940 
Mad. 383= (1943) 2 M.L.J. 425. The words 
“ any such suit ” in S. 12 (i) cannot be construed 
to mean the entire suit and not a part of the suit, 
S. 12 (it) therefore applies not only when the 
whole decree has been appealed against but also 
when the appeal is only with regard to a portion 
of the claim in suit. 63 C. 720=40 C.W.N. 
406. Where only a part of the subject-matter 
of the suit is the subject of appeal and is before 
the appeallate Court., that Court acting undoc 
S. 12 (it) of the Court-Fees Act can realise the 
deficit Court-fee only in respect of that part 
and not on the entire subject-matter of the suit. 
I.L.R. (1938) Mad. 309=47 L.W. 70= 1938 
Mad. 278= (1938} 1 M.LJ. 20, There is 
nothing in S. 12 (2) of the Act to justify the view 
that a Court may not reconsider an order 
which it has already passed under the sub- 
section. 53 L.W. 740=1941 Mad. 626= (1941) 

1 M.L.J. 796. There is no warrant for holding 
that S. 12 (2) applies only to cases where the 
plainti ff is the appellant. Applying S. 10 (2) 
to appeals and reading it with S. 12 (2), tne 
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word "suit” should be deemed to include 
an appeal. The actual wording of S. 12 (2) 
shows that the appeal is considered as an exten- 
sion of the suit. 51 L.W. 434 (25=1940 M.W. 
N. 348=1040 M. 674= (1940) 1 M.L.J. 478 (2). 
The jurisdiction of the Taxing Officer is limited 
to cases in which it is alleged that a document 
filed, exhibited or received in the High Court 
is not sufficiently stamped. It does not extend 
to cases in which it is alleged that a party paid 
insufficient Court-fee on his plaint or memo- 
randum of appeal in the lower appellate Court. 
To this class of cases, S. 12 (it) is clearly appli- 
cable. 1934 A.LJ. 957=1934; A. 805. An 
appellate Court cannot under S. 12 (if) order 
payment of additional Court-fee stamps, unless 
the first Court has decided the question of valua- 
tion. 36 I.C. 957®= 10 Bur.L.T. 242. But see 
centra 31 C.W.N. 1045=1927 C. 775. But 
where the Court proceeds to the trial of the 
suit, it must be assumed that the Court has 
tacitly decided that the fee paid is correct. 
100 P.R. 1912=15 I.C. 463. The act of the 
chief ministerial officer entrusted with the duty 
of receiving plaints and seeing that proper 
Court-fee is paid thereon, in accepting the 
plaint amounts to such decision. 1926 M. 96 
=49 M.L.J. 608. The question of deficit 
Court-fees should be dealt with by the appellate 
Court as soon as it is discovered, though it may 
be postponed at the Court’s discretion m excep- 
tional cases. 62 I.C. 43=6 P.L.J. 293. If 
the question arises on appeal, the appeal should 
first be admitted so as to remove doubts as to 
jurisdiction and this point should be decided 
before other issues, and appeal should be stayed 
till the deficit is paid. 62 I.C. 43=6 P.L.J. 293. 
See also 58 I. G. 271 =5 P.L.J. 508. .Until the 
appeal is admitted, it is not competent to the 
appellate Court" to pass an order dismissing the 
suit for non-payment of Court-fee. I M.L.J. 
528. So also where deficit Court-fee was not 
paid on a document in the lower Court, the 
same cannot be recovered as a condition precedent 
to the filing of the appeal. The proper proce- 
dure is to allow the filing of the appeal and there- 
after take steps to recover the deficit Court-fees. 
33 C.W.N. 953=50 C.L.J. 164=1930 C. 
65. See also 31 C.W.N. 1045=1927 C. 775. 
It is the duty of the High Court to see that 
proper Court-fees are paid to the High Courts 
as well as in the Courts below. 43 I.C. 489 
=3 P.L.J. 101. See also 235 P.L.R. 1913= 
xg I.C. 856. If the appellant has failed to pay 
sufficient Court-fees in the Court below, his 
appeal will not be heard till the deficiency 
been made good. Where it was the respon- 
dent who was in default no decree shall be exe- 
cuted in his favour till the deficiency has been 
made good. 3 P.L.J. 443=44 J-C. 53- The 
appellate Court may refuse to prepare or sign 
its decree until the deficiency is made up. 41 
P.L.R. 491. See also 1939 Sind 279. In 44 
Bora.L.R. ii 7=A.I.R. 1943 Bom. 151, it 
was held that the appeal should be stayed until 
payment of Court-fee by respondent and that 
the appellants might pay the Court-fee on behalf 
of the respondent and include it in costs. One 
effective way of enforcing payment of deficiency 
of Court-fees is to refuse in second appeal 
C.G.M, — 246 
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to hear counsel of that party. 1929 A* 
577=27 A.L.J. 808. See also 58 I.C. 271=5 
P.L.J. 508. If a plaintiff respondent fells to 
make good a deficiency in the Court-fee paid on 
the plaint, it is competent to the appellate 
Court to call upon him to pay the deficit ; 
and in the event of his failure, dismiss the suit. 
56 I.C. 316=4 P.L.J. 703 ; 60 I.C. 654= 
23 O.C. 388 ; the procedure prescribed in S* 
10 (2) being applicable. 20 A. 362. The 
Court cannot dismiss the appeal for non-prose- 
cution in such a case. 33 C.W.N. 845=1929 
C. 717. Where there was deficiency in the 
Court-fee paid on cross-objections in the lower 
appellate Court, the High Court can insist on 
the payment of the same even though the second 
appeal docs not relate to the subject-matter 
of such memorandum of cross-objections, x P. 
471 = 1922 P. 284. Once an appeal has been 
dismissed, the High Court ceases to have seisin 
of the appeal or case and is power less to call 
upon the respondent to pay any deficiency. 

4 P.L.J. 472=51 I.C. 756. See also 58 I.C. 
271=5 P.L.J. 508 ; 1925 L. 131 (0 ; 7 A. 528 ; 
18 M. 415; 142 I.C. 25=1933 M. 321. Nor 
can an appellant be required to pay additional 
Court-fees after the disposal of the appeal. 1929 
O. 483 (1). See also 141 I.C. 175= 1933 L. 
208. Once the decree in a suit has been signed 
and sealed, the Judge making that decree becomes 
Junclus officio and cannot thereafter make or- 
der for payment of deficient Court-fee, but 
if the matter comes to the High Court in revision, 
the High Court has power, if it considers that 
the question as to Court-fees has been wrongly 
decided to require payment of such additional 
fee as would be payable. I.L.R. (1939) Kar. 
469=1939 Sind 279. See also 41 P.L.R. 491. 
Where a plaint is returned for presentation 
to the proper Court and an appeal is preferred 
against that order, it is open to the appellate 
Court to go into the question relating to the 
Court-fee and decide that the lower Court 
had jurisdiction to entertain the suit. S. 12 
of the Court-Fees Act is no bar. It only makes 
a decision final as to any question which relates 
to valuation for the purpose of deterauning 
the amount of any fee. It does not apply 
where there is a dispute as to the class in which 
the suit falls. If there is any doubt as to what 
section would apply to a suit, then it raises a 
question of principle, the jurisdiction to deters 
mine which is not impaired by S. 12 of the 
Court-Fees Act. 178 I.C. 97= *938 N.L.J. 
214=1938 Nag. 481. See also 44 C.W.N. 394. 
The Act does not apply to decided cases but 
applies only to pending cases. 32 I.C. 534= 

9 Bur.L.T. 43 ; 1925 L. 131. 

An order under section 12 (2) is not final 
as an order under section 12 (1), and can be 
reconsidered. (1941) 1 M.L.J. 796=198 I. C. 
597- 

Whether Appellant can abandon a Por- 
tion of Claim. — The appellant who has not 
properly stamped the appeal and is unable to 
do so may leave a part of the claim retaining 
only that much as is covered by the stamp. 

10 I.C. 207=11 F.R. iji2 ; 29 Punj.L.R. 
64 ; 1926 L. 477. • There xs nothing to preven t 



ig6a 


The Civil Court Manual (Imperial Acts). 


[S. 13 


13. If an appeal or plaint, which has been rejected by the lower Court on 
any of the grounds mentioned in the Code of Civil 
Refund of fee paid on Procedure, is ordered to be received, or if a suit is 
memorandum of appeal. remanded in appeal, on any of the grounds mentioned 

in s. 351 1 of the samff Code for a second decision by the lower Court, the Appellate 
Court shall grant to the appellant a certificate, authorising him to receive back 
from the Coll ector the full amount of fee paid on the memorandum of appeal : 

back for a second decision. Where the decision 
in favour of the respondents is set aside qua 
a portion only of the subject-matter of the 
suit, the proviso applies. 39 I.C. 28=14 
A.L.J. 671. But where the decree is set aside 
against some respondents only and the case 
remanded, the successful appellant cannot get 
a refund of Court-fee. (Ibid.) Where the 
plaintiff appealed to the High Court only 
against the order in favour of some of the 
defendants and the High Court remanded the 
case to the Court of first instance only to that 
extent, held » that the certificate to be granted 
under S. 13 should authorise the appellant to' 
receive only so much of the fee as would have 
been originally payable on the part of the 
subject-matter of the suit remanded. 54 A. 


LEG. REF. 

1 This reference should now be read as allying 
to the corresponding provision of Act V 01 1908, 

0. 41, r. 23. 

an appellant from attacking only a portion 
of the decree by paying Court-fee only thereon, 
though the reason for the attack might cover 
the whole decree. 38 M. 18=16 I.C. 877. A 
defendant appealing on the ground that the 
suit ought to have been dismissed in toto as 
time barred must appeal on the whole case 
and pay stamp duty on the whole claim. 44 

1. C. 890=14 P.W.R. 1918. Whether an 
appellate Court has power to allow a valuation 
of claim in the Court below to be reduced in 
order to relieve a party from liability to pay 
the proper Court-fee, see 23 I.C. 489=3 P.L.J. 
101. 

Secs. 12 (ii) and 28. — Where a written state- 
ment claiming a set-off is accepted by the 
trial Judge through mistake or inadvertence, 
although not stamped, and the trial Judge, 
although he subsequently directs the party to 
pay the Court-fees, does not realise the full 
Court-fees, the High Court can in second appeal 
under S. 12 *(«), and S. 149, G. P. Code, direct 
the payment of the additional Court-fees. 
1936 C. 277. 

Sec. 13 : Scope of Section. — The Court 
has the power under S. 151 to grant a certificate 
for refund of Court-fee, in cases not covered 
by Ss. 13, 14 and 15 of the Court-Fees Act. 
The discretion of the Court is not barred by 
the fact that the excess fee was paid by the 
mistake of the party and not in consequence 
of any direction by the Court. (55 M. 641, 
Foil.) 38 L.W. 983=66 MX.J. 35. See also 
I.L.R. (1937) Nag. 5 i 9 =J 937 N. 268 j 1939 
M.W.N. 1 143= (1939) 2 M.L.J. 867; 41 P.L. 
R. 96= *939 Lab- 257; 1940 Mad. 208; 18 
P.L.T. 804 ; 1937 P.W.N. 893. S. 13 of the 
Court-Fees Act is not exhaustive ; the High 
Court in suitable cases may exercise its inherent 
powers vested in it by S. 151, C. P. Code, and 
order refund of Court-fees paid. Where there- 
fore, the memorandum of appeal was not 
registered as out of time and the delay was 
due — not to any negligence on the part of 
the plaintiff but to some gross negligence on 
the part of his legal adviser, held, it was a fit 
case for refund. 152 I.C. 215=38 C.W.N. 
185=1934 C. 615. See also 39 C.W.N. 1074. 
If a remand can be deemed to have been made 
on any of the grounds mentioned in O. 41, 
r. 23, 0 . P. Code, the appellant is entitled to 
a refund certificate under S.13 of the Court-Fees 
Act, although the appellate Court erroneously 
purports to make the remand under S. 151, 
C. P. Code. 40 L.W. 372 = 1934 M. 643. 
a Applicability of the Section.— The sec- 
tion applies where a decree in favour of the 
respondents is set aside and the case is sent 


of a certificate in respect of Court-fee paid in the 
lower appellate Courts. 47 L.W. 300=1938 
M. 479. If an appeal is remanded, the Court ‘ 
is bound to grant a certificate under S. 13. 
Refusal to grant such certificate is a material 
irregularity within S. 115, G. P. Code. 42 B. 
363=45 LC. 552; (1945) * M.L.J. 205=58 
L.W. 232=1945 M.TO 28 3 =A.I.R. 1945 
Mad. 351. Where the High Court reverses 
the decision of the first Court on a preliminary 
point, an order under S. 13 for refund of fee 
should be made. 15 I.C. 610=15 G.L.J. 
658; 54 A. 523=1932 A. 550. Where the 
Court of second appeal remands a case to the 
lower appellate Qourt on any of the grounds 
mentioned in O. 41, r. 23, G. P. Code, the 
appellant is entitled to claim a refund of the 
Court-fee paid on the memorandum of appeal. 
140 I.C. 56=1932 A.L.J. 745 = *932 A. 641 
(F.B.). Where ^ an appellate Court remands 
a case for re-trial in a case not coming within 

0. 41, r. 23, C. P. Code, no order for refund 
of Court-fee can be passed. 42 I.C. 304. See 
also 36 I.C. 241 = 12 N.L.R. 126 ; 3 P.L.J. 116= 
43 I.C. 855; 18P.L.T. 864; 1001.0.49=1927 
L. 196 ; 1927 C.W.N. 761. (But see the cases 
cited below). Where an order of [remand 
does not a>ver the whole of the subject-matter 
of the suit, an order directing refund of the 
whole Court-fees paid is wrong according to 
the provisions on the proviso to S. 13. I.L.R. 
(1940) Nag. 538=194° Nag. 349. Where a 
Court remands a case under its inherent powers 
it can also order refund of Court-fee under the 
same inherent powers. 34 P.L.R. 270; 141 

1. C. 400=1933 L. 135; 136 I.C. 559=*932 
L. 219. Where a remand is made under the 
inherent powers, the refund of the stamp 
duty is discretionary while in the case of a 
remand under O. 41, r. 23, the refund is man- 
datory under S. 13. 1930 L. 441. See also 
I.L.R. (1937) Nag. 519=1937 Nag. 268. A 
certificate under this rule should be granted 
when the suit is dismissed because a document 
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Provided that if, in the case of a remand in appeal, the order of remand 
shall not cover the whole of the subject-matter of the suit, the certificate so 
granted shall not authorize the appellant to receive back more than so much fee 
as would have been originally payable on the part or parts of such subject-matter 
in respect whereof the suit has been remanded. 

14. Where an application 1 for a review of judgment is presented on or after 


LEG. HEF. 

1 As to refund of fees paid on applications to 
the Chief Court or the Court of the Financial 
Commissioner of the Punjab for the exercise of 
its revisional jurisdiction under the Code of 
Civil Procedure — See the Punjab Courts Act 
(XVIII of 1884), S. 72 as amended by the 
Punjab Courts Act (XXV of 1829), P. and N. 
W. Code. As to application for review of 
judgment, see the Code of Civil Procedure, 
1908 (Act V of 1908). 


relied upon is inadmissible. 102 I.C. 298 
(1) = 1927 L. 592. S. 13 does not apply to the 
case of an appeal against a preliminary decree. 
3 P.L.J. 116=43 I.C. 855. The trial Court 
dismissed the suit against defendants 4, 5 and 
6 and decreed the claim against defendants 
1, 2 and 3, The plaintiffs appealed to the 
District Judge claiming that a decree should 
be passed in their favour against defendants 
4, 5 and 6 also. They made defendants 1, 
2 and 3 pro forma respondents. The District 
Judge dismissed the appeal. On second appeal 
against die same parties, the High Court allowed 
the appeal and set aside the decree of the lower 
appellate Court as well as that of the first Court 
and sent the case back to the first Court. Held \ 
that the plaintiff was entitled to a refund of 
the Court-fee paid in the High Court but not 
in the lower appellate Court. 56 A. 526=1934 
A.L.J. 41 = 1934 A. 106 (F.B.). As to the scope 
of the proviso, see 6 W.R. 65. An application 
under S. 13 for refund of Court-fee is covered 
by S. 19, Cl. (**) and no Court-fee is chargeable 
on it. 1932 A.L.J. 601 = 1932 A. 590. 

Refund in General. — Where counsel stamps 
the memorandum of a time-barred appeal and 
is heard on the point of limitation and the 
appeal is dismissed, he cannot set up the plea 
of the failure of the Court Clerk to inform him 
of the practice about stamping appeal memoranda 
as a ground of claiming refund of the Court-fee 
paid, 22 I.C. 884=7 L.B.R. 90. Where 
excess Court-fee is paid, credit for the excess 
paid in the Original Court may be allowed 
m appeal to the plaintiff-appellant. 1886 A.W. 
N. 228. The Court has power to make an 
order for refund of excess Court-fee paid under 
a bona fide mistake. 107 I.C. 320=9 P.L.T. 
240 ; 102 I.C. 193 (0 = 1927 Sind 192 ; 40 C. 
365=20 I.C. 498. See also 1928 P. 35 ; 107 
I.C. 825 (P.). The High Court -can under its 
inherent powers assist an appellant who has 
erroneously paid excess Court-fee on his memo- 
randum of appeal. What it does judicially 
in such a case is to decide what is the proper 
Court-fee and then issue a certificate to the 
party that excess Court-fee has been levied. 
It still lies with the revenue authorities to decide 
whether or not they will refund the excess in 
the circumstances. 55 M. 641=62 M.L.J. 
54 i=si 93 2 438. See also 40 C. 365; 57 


I.C. 26. The High Court has no power to issue 
a certificate authorizing the Collector to refund 
the excess stamp duty paid by a suitor by reason 
of over-valuation of his suit. 20 W.R. 106 ; 
102 I.C. 193=1927 S. 192. So also with 
regard to excess fee paid according to the wrong 
decision of the taxing officer. 39 P.R. 1907. 
See also 1925 P.H.C.C. 359 = 9 * I-G* 626 (1)= 
1926 P. 147. But see 3 P.L.J. 452=46 I.C. 
27; 40 C. 365=20 I.C. 428. Government 
however may order such refund, notwithstanding 
the absence of any special provision in the law 
authorizing them to do so. 39 P.R. 1907. 
Where owing to an erroneous order of the 
lower Court the defendant had to pay Court- 
fee in excess and though ultimately he succeeded 
in second appeal, the High Court did not include 
the excess Court-fee paid by the defendant in 
his costs, and the lower Court held it had no 
power in the matter, held, that justice should be 
done and the excess should be refunded. 36 
C.W.N. 190=1932 C. 450=137 I-C. 79 *- 
Court-fees paid on appeal from final decree 
during pendency of appeal from preliminary 
decree should be refunded. 83 I.C. 829= 
1925 O. 39. Where appeal is dismissed for 
non-payment of additional Court-fee, Court-fee 
already paid cannot be refunded. 105 I.C. 
742=6 P. 602. Whether High Court can order 
refund of Court-fee when second appeal is dis- 
missed for want of jurisdiction, see o Pat. 599. 
The Chief Court has jurisdiction to order a refund 
of Court-fee even in cases which do not fall 
within Ss. 13, 14 and 15. Where the appeal 
was found to be wholly unnecessary and no 
proceedings except the admission of the appeal 
had taken place in respect thereof, held, that an 
order for refund of Court-fee might be passed. 
7 Luck. 588=1933 O. 170. Loss of original 
certificate for refund — Court has power to issue 


paid in Court-fee stamps 
venience are not Court-fees paid for any parti- 
cular document under the Court-Fees Act. The 
money is legally payable in advance and hence 
no question of mistake or inadvertence comes 
in Ss. 13 and 14 of the Act do not apply to this 
case. The payment is contingent payment and 
if contingency does not happen the person 
depositing the fees is entitled to return. Apart 
from any rules, the Court has inherent juris- 
diction to grant a refund of the custody fees 
when lying unspent. 64 C.L.J. 492=1937 C. 
86=I.L.R. ( 1937 ) 1 Cal- 6a 4 - 
Secs. 13 to 15,— The Court has no power, 
after the appeal has been disposed of, to recover 
the deficient Court-fee on the memorandum 
of objections. [140 I.C. 191 ; 46 C. 520 ; 
82 I.C. 588; 51 I-C. 756 ( F - B -), Foll -l *4* 
I.C. 25=37 L.W. 300=1933 M. 321. In cases 
not failing under Ss. 13, 14 and 15 of the 
Court-Fees Act, the Revenue Authorities are 
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Refund of fee 
cation for review 
ment. 


15 - 


Refund where Court re- 
verses or modifies its for- 
mer decision on ground of 
mistake. 


the ninetieth day from the date of the decree, the 
on appli- Court, unless the delay was caused by the applicant’s 
of judg- laches, may, in its discretion, grant him a certifi- 
cate authorizing him to receive back from the Collector 
so much of the fee paid on the application as exceeds the fee which would have 
been payable had it been presented before 1 such day. 

Where an application for a review of judgment is admitted, and where, 
on the rehearing, the Court reverses or modifies its 
former decision on the ground of mistake in law or 
fact, the applicant shall be entitled to a certificate 
from the Court authorizing him to receive back from 
the Collector so much of the fee paid on the [applica- 
tion] 8 as exceeds the fee payable on any other application to such Court under 
the second schedule to this Act, No. i, clause ( b ) or clause (ef). # 

But no thin g in the former part of this section shall entitle the applicant 
to such certificate where the reversal or modification is due, wholly or in part, to 
fresh evidence which might have been produced at the original hearing. 

16. [Additional fee where respondent takes objection to unappealed part of decree .] 
j Rep. by Act V of 1908. 

17. Where a suit embraces two or more distinct subjects, the plaint or memo- 

_ „ . , r . . randum of appeal shall be chargeable with the aggre- 

Multxfanous suits. gate amount of the fees to which the plaints or memo- 

randa of appeal in suits embracing separately each of such subjects would be liable 
under this Act. 

Nothing in the former part of this section shall be deemed to affect the 
power conferred by the Code of Civil Procedure, section 9. 3 


LEG. REF. 

1 See Sch. I, Nos. 4 and 5, infra . 

* The word u application ” was substituted for 
the original words u plaint or memorandum of 
appeal” by the Court-Fees Amendment Act 
(XX of 1870), S. 1 (amending this Act). 

3 The reference to S. g of C. P. Code, i88g, 
should be read as applying to O. 2, R. 6 of 
Act V of 1908. 


not bound to make a refund even if a certificate 
of the Court is given. In such cases the Court 
has no power to order refund or to give a 
certificate to say that a party is entitled to it. 
All that the Court can certify is that he has paid 
excess Court-fee. 38 L.W. 983=66 M.L.J. 35. 
See also 39 C.W.N. 1074. 

Sec. 14. — In calculating 89 days referred to 
in Art. 5, Sch. I, the time during which the 
Court is dosed for vacation cannot be excluded. 
§ M. 134. The apparent intention of S. 14 
is to require full stamp in every case of delay 
after the 89th day from the date of the decree 
and to permit refund at the discretion of the 
Judge when the delay is not due to the appellant’s 
laches. (Ibid.) See also 9 C.L.R. 479. On the 
section, see also 39 G.L.J. 344=80 I.C. 794= 
1924 C. 994. 

b The requirements of S. 15 are (1) the admis- 
sion of the application for review of judgment 
irrespective of the correctness of the grounds for 
the admission ; (2) a reversal or modification 
of the former decision on the ground of rni«*aVf 
in law or in fact, such reversal or modification 
not being due wholly or in part to fresh evidence 
which might have been produced at the original 
h e a ring . A delay of six months in making the 
application was considered to be no bar to the 


relief under section. 10 P. 649. When a 
case came clearly within 0 . 47, R. 1, C. P. Code 
and conditions requisite under S. 15 of the 
Court-Fees Act were present, refund was ordered 
though the Court proposed to act under S. 151, 
C. P. Code, instead of O. 47, r. 1. 1924 C. 

1054=28 C.W.N. 928. See also 7 R. 88=1929 
R. 158, where the Court ordered refund for 
the ends of justice and to prevent the abuse 
of the process of the Court although S. 15 was 
not applicable to the case. See also I.L.R. (1937) 
Nag. 519= 1937 Na S- 268. 

Sec. 17 : Scope and Application of Sec- 
tion. — The object of the section is to prevent 
loss of revenue to the State. 6 I.C. 715. This 
section applies to cumulative relief for several 
distinct causes of action and has no application 
to distinct reliefs arising out of the same cause 
of action. 2 B. 219; 21 A. 200. See also 
78 I.C. 415=1924 P. 596; 50 I.C. 470=4 
P.L.J. 195. The words * distinct subjects * are 
synonymous with distinct causes of action. 5 

L. B.R. 95 (F.B.). See also 16 A. 401 ; 158 I.C. 
780=39 C.W.N. 1146=1935 C. 573; 27 A 

s » A * 679 (P- B.) 5 I P.L.T. 444=57 
I.C. 685; Iio I.C. 191 = 1928 P. 274; 24 
Pat. 334=1945 P.W.N. 327=A.I.R. 1945 Pat. 
421; 209 I.C. 530=A.I.R. 1943 Pat. 355; 
22 Pat. 275=1943 P.W.N. i94=A.I.R. 1943 
Pat. 356; (Separate claims to reliefs preferred 
by separate claimants are generally distinct 
subjects). 156 I.C. 135=1935 M. 262=68 

M. L.J. 316 (two security bonds by the same 
judgment-debtor — Suit on — They constitute 
distinct subjects for purpose of Court-fee) ; 68 
M.L.J. 280 (declaration as regards adoption and 
wills). They are not to be interpreted with 
reference to S. 7. 50 I.C. 470=1922 P. 359 ; 
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57 I.C. 685=1 P.L.T. 444. As to the meaning 
of the word ‘ subject * see 47 M. 150=45 M.L.J. 
431 = 1924 M. 360; 9 P.L.T. 199=7 402 = 

1928 P. 274. The word ‘distinct subjects* 
in S. 17, Court-Fees Act, means distinct causes 
of action. Where a suit is on more than one 
mortgage the Court-fee shall be paid on each 
mortgage. S. 67-A of the T. P. Act does not 
control S. 17 of the Court-Fees Act. When a 
subsequent general enactment cannot override 
or interfere with a special Act, one special Act 
cannot override or interfere with the provisions 
of another special Act. 1940 Rang.L.R. 767 
= 1941 Rang. 95. Where two reliefs are claimed 
in the alternative in respect of the same cause 
of action, they cannot be considered to be 
** distinct subjects ** within the meaning of 
S. 17 of the Court-Fees Act. 47 L.W. 64= 
1938 Mad. 241 = (1938) 1 M.L.J. 139; 1925 

Pat. 193. S. 17 applies to suits and appeals 
from suits and not to applications and appeals 
from orders passed on applications. 27 S.L.R. 
312=1933 Sind 343. A suit for khas possession 
of Z/srait lands against several persons holding 
the same, is based upon a single right and the 
Court-fee payable is upon a single cause of 
action. 9 P.L.T. 199. S. 17 applies to alter- 
native reliefs claimed with reference to more 
causes of action than one. The section is not 
necessarily confined to cases where cumulative 
reliefs are claimed. 47 I.G. 866 (N.); 11 O.C. 
173 ; 16 M.L.J. 462=30 M. 61. But see 44 
I.C. 143 (P.) ; where it has been held that 
Court-fee must be paid on the relief which appears 
to be of the higher value. See also 78 I.C. 530 
=1925 P. 193 (2) ; 6 B. 302 5 16 O.C. 354 ; 
15 B. 82. Where reliefs claimed are alter- 
native S. 17 of the Court-Fees Act does not apply 
and the Court-fee is payable on the relief which 
bears the highest valuation. 1939 A.M.L.J. 
80. See also 1925 Pat. 193. Where plaintiff, 
has paid Court-fee on smaller of two alternative 
reliefs, that relief alone should be tried. 1923 

L. 456. Where however the alternative reliefs 

are based exactly on the same cause of action 
they are not two distinct subjects within the 
section. 5 L. 114=1924 L. 4945 39 G.L.J. 

209; 96 I.C. 826=1926 L. 467. See also 62 

M. L.J. 150=55 M. 336; 120 I.C. 411 = 1930 

N. 55 (2). In such a case, Court-fee must be 
paid on the higher relief. But if a fixed Court-fee 
is payable in respect of one relief and ad valorem 
Court-fee in respect of another, even though 
the former is valued higher than the latter, the 
higher Court-fee should be paid. 55 M. 336 
=62 M.L.J. 150. Where in respect of a settle- 
ment deed executed by the last male-holder, 
his reversioner sues for a declaration that the 
said deed is not binding on him as having been 
brought about by fraud, coercion and undue 
influence, also praying for an alternative relief 
that if the deed is found to be valid, he should 
be given a decree for the amount payable under 
the deed, the cause of action is only one, namely, 
the execution of the deed ; and though two 
reliefs are claimed in respect thereof, one on the 
footing of its validity and the other on the footing 
of its invalidity, they are not distinct subjects 
and the plaintiff need not therefore pay separate 
Court-fees on each of the two reliefs. 47 L.W. 
664=1938 M. 241 =(1928) 2 M.L.J. 139. 


The appellant sued for possession of property pur- 
chased by him under a sale deed ana in the alter- 
native for the recovery of the consideration money 
paid by him . He valued the suit at Rs. 955 made 
up of Rs. 925 representing the value of the 
property and Rs. 30, the mesne profits claimed 
by him and paid Court-fee on that amount. 
The value of the alternative relief also was the 
same, viz Rs. 955 made up of Rs. 925 the 
amount of the consideration for the sale-deed 
and Rs. 30 for the incidental expenses. Held \ 
that a single Court-fee based on the valuation 
of Rs. 955 was sufficient and the suit did not 
comprise two “ distinct subjects ” so as to fall 
under S. 17. 55 L.W. 62i=A.I.R. 1942 Mad. 
744= (1942) 2 M.L.J. 417. Where in a suit 
for specific performance of an agreement to sell, 
the consideration being the discharge of a 
mortgage debt due to the plaintiff, a decree on 
the mortgage is asked for as an alternative relief, 
the two reliefs are based on the same cause of 
action, and separate Court-fee on each is not 
necessary. The matter falls under the proviso 
to S. 17 (2) of the Court-Fees Act as amended 
in C. P. 1942 N.L.J. 352. 

Suit for money on a pronote from legal 
representatives of the executant, or in the alter- 
native from an alleged agent of the Executant, is 
for alternative reliefs based on the same cause of 
action. 1930 N. 55. The plaintiff sued as 
endorsee of a promissory note. The defence 
was that the note offended the provisions of the 
Paper Currency Act. Thereupon the plaintiff 
obtained an assignment of the original obligation 
and applied to add it in his plaint. There was 
no question of limitation : Held> the amendment 
introduced a fresh cause of action, extraneous 
to the old, and so the plaintiff should be directed 
to pay Court-fees afresh on the new cause of 
action. 131 I.C. 1 = 1931 M. 533. See also 
159 I.C. 340=1934 L. 605. (independent 
reliefs). 

Suit for Immoveable Property and Past 
Mesne Profits. — A suit for possession and for 
mesne profits is not a suit embracing two distinct 
subjects. 16 A. 401. See also 8 C. 593 (F.B.) ; 
19 C. 615 ; (1942) O.W.N. 394=201 I.C. 567 
=A.I.R. 1942 Oudh 412. For decisions to 
the contrary, see 12 B. 96 ; 2 A. 676 ; 4 P.L.T. 
195=5° I«G* 47° (each case depends on its 
own peculiar circumstances). In Madras, the 
question is now settled by the Full Bench deci- 
sions cited below. In a suit for possession of 
movable property and past mesne profits Court- 
fee is payable on the aggregate value of both 
the reliefs and not separately on the value of 
each relief. 1930 M. 833 (F.B.) [8 C. 593 

(F.B.) ; and 16 A. 401, Rel. on ; 38 M. 829 
(F.B.) . Expl. and Dist.j ; they are not “ distinct 
subjects within the mea ning of S. 17 (ibid .) . 
A plaintiff suing for redemption of a mortgage 
and asking for surplus profits is not asking for 
two distinct reliefs, and the suit does not comprise 
distinct subjects within the meaning of S. 17 
of the Court-Fees Act. The value which the 
plaintiff places on the relief for redemption 
covers the relief in regard to surplus profits as 
well, and the latter need not be valued separately. 
1940 M.W.N. 1153 =*1941 Mad. 115= (1940) 2 
M.L.J, 867. O, 2, rr. 2 and 4, C.P. Code, 
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clearly indicate that a claim for mesne profits 
would not be barred under O. 2, R. 2, G.P. 
Code, if such a claim was not included in a 
previous suit for possession and that the claims 
fbr possession, and mesne profits are not based 
on the same cause of action. The cause of action 
in respect of the claim for arrears of royalty is 
also separate and distinct from the cause of action 
for kkas possession and mesne profits. Conse- 
quently, a suit for khas possession, mesne profits and 
arrears of royalty, being based on three separate 
and distinct causes of action, is a multifarious 
suit and fells within the purview of S. 17. 1942 C. 
40 See also 45 G.wi 996. 

Suns FALUN o WITHIN THE SECTION. — S. 17 

of the Act applies to suits where the plaintiff 
in the same suit unites several causes of action 
against the same defendant or the same defend- 
ants jointly and to appeals arising out of those 

Kits. 15 Luck. 395=1940 O.W.N. 165=1940 

0. 243. Suits on different hundies affording 
distinct causes of action. (9 A. 252) ; suit on 
several promissory notes executed in plaintiff’s 
favour by defendant (5 L.B.R. 94=4 I.C. 289) ; 
suit against the principal debtor and several 
persons who have guaranteed the amount by 
separate pronotes or mortgages (8 Bur. L.T. 
217=30 IXL 705). A suit to enforce two 
different mortgages executed by the same person 
in respect of the same properties- 2 P. 874= 
1994 P. 77 ; 57 X.C, 685=1 P.L.T. 444; 63 C. 
720=40 C.W.N. 406. But see 45 P.L.R. 382 = 
A.I.R. 1943 Lah. 975 (F.B.). (Suit on two 
mortgage bonds where plaintiff treated the 
debt as one consolidated sum.) Suit to re- 
cover moneys due to plaintiff under three 
deposits made on different dates. 1931 M. 712 
«6i M.L.J. 680. Suit to enforce specific 
perfor man ce of an agreement to sell land with 
an alternative claim for pre-emption. (29 A. 
155—4 A.L.J. 127 ; 96 P.R. 1895) ; claims for 
rent in suits for redemption <16 M. 415) ; suit 
by landlord against several sets of tenants for 
declaration that their several lands were held 
under the Batai system. (4 P.L.J. 299=51 

1. C. 767). Suit by ryots in respect of several 
holdings for declaration that rent recorded by 
the settlement authority was much higher than 
the rents payable. 50 I.C. 328=4 P.L.J. 297. 
Suit for'ejectment of different lessees of different 
properties. (1945) 2 M.L.J. 571. Suit for 
declaration arising from distinct cause of action. 
1923 A. 306 ; 18 M. 459 ; (declaration in res- 
pect of various alienations) and claim for costs 
on appeal independently of the result of the 
the main contest between the parties. (3 
P.L.J. 443=4 P-L.W. 223=44 I*CL 50) have 
been held to come within the section. See also 
53 M. 248= 1930 M. 376=58 M.L.J. 510 (F.B.) ; 
53 M. 262=1930 M. 381 = 58 M.L.J. 521 (F.B.) 
Where the plaintiff in whose favour the first 
defendant had surrendered the suit lands for 
consideration, finding the land belonging to 
another person, files a suit against both, asking 
for possessionfagainst the latter or for refund from 
the former of the consideration paid, the suit 
embraces two distinct reliefs. 78 I.C. 703= 
1924 N. 169. Where the plaintiffs who are not 
in possession of any portion of the properties 
sought to be partitioned pray fbr joint possession 
and partition, they are bound to pay Court-fee 


on two subject-matters within S. 17. The 
plaintiffs must pay the fixed fee for partition 
in addition to ad valorem fee in a suit .for possession. 
3 P. 618=81 I.C. 1052=1924 P. 558. A decla- 
ratory suit in respect of properties, partly in the 
Collector’s possession and partly in the plaintiffs 
possession, each valued separately, is fbr two 
distinct subjects and the aggregate value ofboth 
the properties constitutes the value of the 
suit. 36 B. 628=14 Bom.L.R. 757=16 I. C. 
1005. [On a ppeal, 50 I.C. 280=43 Bom. 507 
(P.C.).] Where the plaintiff claims a sum of 
money as being due from the defendant on 
dealings between the parties, and also includes 
in the suit claims to certain items of money 
spent by him in connection with a lawyer's 
notice issued by him to the defendant and 
registration charges thereof, the latter items 
cannot be valued as separate and distinct subjets 
from the other items relating to the dealings, so 
as to be leviable to separate Court-fee under 
S. 17 of the Court-Fees Act. 59 M. 739=19*36 
M. 420=70 M.L.J. 308. 

“ Distinct Subjects,” — Suit for money — 
Plea in plaint that deed executed by defendant 
was not a due fulfilment of agreement between 
parties — If separate claim for cancellation liable 
to separate Court-fee. 1936 M. 266. 

Suits not coming within the Section. — 
Suit for pre-emption of shares in two villages 
conveyed by a single sale deed does not comprise 
two distinct subjects as there was only one cause 
of action. 27 A. 186=1904 A.W.N. 210. So 
also a suit to recover rent or mesne profits 
for a number of years. 7 A. 761 ; a suit to 
recover land and trees thereon. 40 M. 824=39 
I.C. 254. Also a suit for arrears of maintenance 
and for future maintenance at a fixed rate. 23 
Pat. 675 =A.I.R. 1044 Pat. 387. Sale of land- 
suit by plaintiff for possession as owner or 
in alternative, by pre-emption, sec. 17 not 
applicable. 40 P.L.R. 33. Where certain cre- 
ditors who had taken, for their common pro- 
tection, a mortgage for the entire sum due to 
them in lieu of their separate claims against the 
debtor, sued to enforce the mortgage as a whole 
for their common benefit, held, that Court-fee 
was payable on the entire amount claimed as 
one subject and that the suit did not embrace 
distinct subjects within the meaning of S. 17. 
1932 M. 737—63 M.L.J. 316. S. 17 is in- 
applicable to a suit by an assignee of mortgagee 
rights against mortgagee, the mortgagor, and his 
surety, as the cause of action against the mort- 
gagee is not distinct from^ the cause of action 

Court-fee is therefore not payable. 40 S PJLR. 
528= 1938 L. 566. A suit to set aside a mortgage 
of family property and a subsequent charge 
created over it for a subsequent loan, which 
was to be redeemed along with Jhe mortgage, 
does not embrace two subjects. '142 I.C. 641 
= 1933^. 382. Where in respect of a deed of 
relinquishment dealing with a number of 
items of property several declarations are asked 
for in respect of the various items, only a single 
Court-fee is payable as the relief arises only 
out of a single cause of action, namely, the deed 
of relinquishment. 1939 A.M.L.J. 80. A suit 
filed by a landholder against the ryots of a village, 
under S. 193 of the Madras Estates Land Act, 
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18. When the first or only examination of a person who complains of the 
XAf . . . _ offence of wrongful confinement, or of wrongful res- 

complai^tsf aminatl0m ° f tra “ Lt > or °f any offence other than an offence for 
p ' which police-officers may arrest without a warrant, 

and who has not already presented a petition on which a fee has been levied under 
this Act, is reduced to writing under the provisions of the Code of Criminal Pro- 
cedure, 1 the complainant shall pay a fee of eight annas, unless the Court thinks 
fit to remit such payment. 

Exemption of certain docu- 19. Nothing contained in this Act shall render 

meats. ^ the following documents chargeable with any fee. 

(i) Power-of-attorney to institute or defend a suit when executed by an 
officer, warrant-officer, non-commissioned officer or private of Her Majesty’s army 
not in civil employment. 

(ii) [Rep. by the Repealing and Amending Act 9 1891 {XII of 1891).] 

(iii) Written statements called for by the Court after the first hearing of a 

suit. 

(iv) [Rep. by the Cantonments Act , 1889 {XIII of 1889.)] 

(v) Plaints in suits tried by Village Munsiff’s 2 in the Presidency of Fort 
St. George. 

(vi) plaints and processes in suits before District Panchayats in the same 
Presidency. 


LEG. REF. 

1 This reference should now be read as referring 
to the Code of Criminal Procedure (Act V of 
1898), see S. 3 of that Act. 

* See the Madras Village Courts Act, 1889, 

(I of 1889), Madras Code. 

does not comprise “ distinct subjects M within 
the meaning of S. 17 of the Court-Fees Act. 
The Court-ree payable is on the total of the 
annual rents of the immovable property to which 
the suit relates and not on the aggregate of the 
Court-fees separately payable in respect of the 
rent of the holding of each particular ryot 
calculated in accordance with the provisions 
of S. 7 (xi) (b) of the Act. 193a M. 667=63 
M.L.J. 73. As to appeal against disallowance 
of claim made under S. 9 of the United Pro- 
vinces Encumbered Estates Act. 15 Luck. 395— 
1940 O.W.N. 165=1940 O. 243. For such a 
case the Bengal Government have framed a Rule 
Notification No. 6954, L.R., dated 21st July, 
1923, according to which Court-fee is to be 
paid separately for each tenancy. See 59 C. 
997=1932 C. 674. See also 3 Pat.L.J. 299=51 
I.C. 767, supra. Claim for possession and 
damages for use and occupation aher the tenancy 
terminates are not distinct subjects within S. 1 7 
as they arise out of the tenancy having come to 
an end. A claim for rent however is a distinct 
subject as it arises out of the contract of tenancy 
and can be enforced by a separate suit. 10 
Bur. L.T. 60=36 I.C. 883. A suit for recovery 
of possession of lands with mesne profits from, 
defendants who held different parcels of land 
separately is based on a single right and S. 17 
did not apply. 1928 P. 274* ^ a ^ so Q 4 Fat. 
334=1945 P-W.N. 3 27=A.f.R. 1915 427 

. (m It for possession of profits, some of which 
have been sold in private sales and the rest in 
execution of mortgage decrees). Where _the 
main case of a plaintiff is that he is entitled to 
all the properties under a primogenitor e sanad 
ynri that ?s the main cause of action in respect 


of all the properties, the fact that some alternative 
pleas based on different causes of action are 
raised in respect of some of the items is no ground 
for charging a separate fee on each of the various 
items. 201 I.C. 567=1942 O.W.N. 394= 
A.I.R. 1942 Oudh 412. In a suit for specific 
performance and possession. Court-fee need be 
paid only for one prayer. 47 M. 150=45 
M.L.J. 431. But see 60 I.C. 654=23 O.C. 388, 
See also the cases noted under S. 7, cl. (x). In 
a suit for cancellation of a compromise, the 
preliminary decree and the final decree, Court- 
fee is payable on the value of the final decree 
only, as they are not distinct subjects. 193a 
A.L.J. 684=1932 A. 485 (F.B.). In a suit 
for the balance on a Khata (accounts), which 
would ordinarily contain a number of items, 
each item does not constitute a distinct subject. 
The subject-matter of the suit is the balance 
due on the account and court-fee is payable 
on the aggregate amount. 64 I.G. 480 (2) = 
23 Bom. L.R., 995. 

Maximum Fee, — The rule laid down in the 
section is subject to Sch. I, Art. 1, proviso and 
the maximum fee in a multifarious suit is Rs. 
3.000. "3 A. 101 (F.B.) See also 29 C. 140. 

Consudation of Appeais. — In a case of 
consolidation of appeals for purposes of hearing, 
the appeals, are to be separately treated for 
purposes of stamp on memorandum of appeal. 

1 17 I.C. 692=1929 C. 135. If two sums of 
Rs. 600 and Rs. 400 respectively are c l aim e d 
in a suit on two pronotes. Court-fee is payable 
on the two sums separately, the lower scale 
prescribed under Art. 2 being payable for the 
second sum. 1933 M. 178=05 M.L.J. 252. 

S. 17 as amended in Bengal. See 45 C.W.N. 
996; 1942 Gal. 40- 

Sec. 19 (iii )' — Writen statement pleading a 
set-off is not exempt. The exemption from stamp 
duty on written statements in S. 19 (iii), 
Court-Fees Act, is not limited to written state- 
ments in suits,- but also applies to written state- 
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(vii) Plaints in suits before Collectors under Madras Regulation XII of 

1816. , , , 

(viii) Probate of a will, letters of administration, [and, save as regards debts 
and securities, a certificate under Bombay Regulation VIII of 1827] 1 where the 
amount or value of the property in respect of which the probate or letters or certi- 
ficate shall be granted does not exceed one thousand rupees. 

(ix) Application or petition to a Collector or other officer making a settle- 
ment of land-revenue, or to a Board of Revenue, or a Commissioner of Revenue, 
relating to matters connected with the assessment of land or the ascerta inm ent 
of rights thereto or interests therein, if presented previous to the final confirmation 
of such settlement. 

(x) Application relating to a supply for irrigation of water belonging to 
Government. 

(xi) Application for leave to extend cultivation, or to relinquish land, when 
presented to an officer of land-revenue by a person holding, under direct engage- 
ment with Government, land of which the revenue is settled, but not permanently. 

(xii) Application for service of notice of relinquishment of land or of en- 
hancement of rent. 

(xiii) Written authority to an agent to distrain. 

(xiv) First application (other than a petition containing a criminal charge 
or information) for die summons of a witness or other person to attend either to 
give evidence or to produce a document or in respect of the production or filing 
of an exhibit not being an affidavit made for the immediate purpose of being 
produced in Court. 

(xv) Bail-bonds in criminal cases, recognizances to prosecute or give evidence, 
and recognizances for personal appearance or otherwise. 

(xvi) Petition, application, charge or information respecting any offence 
when presented, made or laid to or before a Police-officer, or to or before the 
Heads of ^Villages or the Village Police 8 in the territories respectively subject to 
the Provincial Government of Madras and Bombay. 

(xvii) Petition by a prisoner, or other person in duress or under restraint 
of any Court or its officers. 


LEG. REF. 

1 These words were substituted for the original 
words and figures "and certificate mentioned 
in the First Schedule to this Act annexed, 
No. ta n by the Succession Certificate Act 
(VII of 1889), S. 13 (2). 

9 See Madras Regulations XI of 18x6 and 
(IV of 18a 1), S. 6, Mad. Code. 

*Se* Bombay Village Police Act (VII of 
1867), Ss. 14,15, and 16 Bom. Code. 


ments in miscellaneous cases. Written statements 
filed in answer to an application by the official 
liquidator of a company to set aside transfers 
as fraudulent are therefore exempt from Court- 
fees under S. 19 («£). 4 A.W.R. 1196=148 
I.C. 642=1034 A.L.J. 881 = 1934 A. 32a. 

Sec. 10, CL (oiu). — No duty is payable in 
respect of a grant of probate or letters adminis- 
tration where the net value of the estate after 
the reductions specified in Sch. Ill, Annexures 
A and B, is less than Rs. 1,000. 40 A. 279= 
46 I.C. 865 ; 7 Bur. L.T. 275=24 I.C. 823. 
According to the Calcutta High Court, where 
the gross value is above and the rent value below 
Rs. 1,000 a fee of 2 per cent, is payable, on the 
net value. 15 I.C. 621 = 17 C.W.N. 21. See 
also 18 C.W.N. 121 = 18 C.L.J. 308; 24 I.C. 
823—20 C.W.N. 591. Where, in an application 
for letters of administration, the widow claimed 
provident fund am ount in her own right, the 


amount is not liable to probate duty. 33 C.W.N, 
1148=1930 C. 252. 

Seg. 19 (xvii), — Sub-S. (xvii) of S. 19 of the 
Court-Fees Act contemplates a petition by a 
prisoner claiming some relief or indulgence or 
right on behalf of himself in his capacity as a 
prisoner. An application by a prisoner praying 
that an order of acquittal of the opposite party 
should be set aside and that they should be 
convicted and sentenced according to law, is 
wholly unconnected with the applicant’s con- 
dition or status as a prisoner and asks for no 
relief affecting|him in his capacity as a prisoner. 
That being so, his application does not foil 
within sub-S. (xvii) of S. 19 and is, therefore, not 
exempt from stamp fees. 1936 A.L.J. 453= 
1936 A. 318. The petition mentioned in Cl* 
(xvii) of S. ig must be a petition in respect of, 
or connected with or arising out of, the matter 
in connection with which the petitioner is in 
prison, in duresss or under restraint. I.L.R. 
(1941) i All. 793=198 I.C. 275=1941 A.L.J. 
733 s =A..I.R. 1942 All. 45=1941 A.L.W. 1083. 
No Court-fee is leviable on the memorandum 
of appeal against on order rejecting an applies 
tion by a judgment-debtor whilst in custody, 
to be declared" an insolvent. 10 C. 61. A, 
petition of appeal or revision presented by a 

g leader on behalf of the prisoner is exempted 
om Court-fees. 45 I.C. 158=14 N.L.R, 77 ; 

1 R. 510=1924 R, 160 ; 202 I.C. 379=A.LR. 
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(xviii) Complaint of a public servant (as defined in the Indian Penal Code)* 
.a municipal officer, or an officer or servant of a Railway Company, 

(xix) Application for permission to cut timber in Government forests, or 
otherwise relating to such forests. 

(xx) Application for the payment of money due by Government to the 
applicant. 

(xxi) Petition of appeal against the 1 chau3ddari assessment under Act 
No. XX of 1856, or against any municipal tax. 

(xxii) Applications for compensation under any law for the time being 
in force relating to the acquisition of property for public purposes. 2 

(xxiii) Petitions presented to the Special Commissioner appointed under 
.Bengal Act No. II of 1869 (to ascertain , regulate and record certain tenures in Chota Nagpur S) 

3 (xxiv) [Petitions under the Indian Christian Marriage Act, 187a, Ss. 45 
.and 48.] 


CHAPTER III-A. 4 

Probates, Letters of Administration and Certificates of Administration. 


19-A. Where any person on applying for the probate of a will or letters of 
„ _ administration has estimated the property of the 

• court-fee * deceased to be of greater value than the same has 

* afterwards proved to be, and has consequently paid 

too high a court-fee, thereon, if, within six months after the true value of the pro- 
perty has been ascertained, such person produces the probate or letters to the 
Chief Controlling Revenue authority [for the local area] 6 in which the probate 

■ or letters has or have been granted. 

and delivers to such authority a particular inventory and valuation of the 
property of the deceased, verified by affidavit or affirmation, 

and if such authority is satisfied that a greater fee was paid on the probate 
or letters than the law required, 
the said Authority may — 

(a) cancel the stamp on the probate or letters if such stamp has not been 

already cancelled ; * 

(b) substitute another stamp for denoting the court-fee which should have 
been paid thereon ; and 

( c ) make an allowance for the difference between them as in the case of 

■ spoiled stamps, or repay the same in money, at his discretion. 


19-B. Whenever it is proved to the satisfaction of such authority that an 


LEG. REF. 

^.P. Code. 

2 See now the Land Acquisition Act, 1894 
(I of 1894). 

3 This clause was substituted for the original 

• clause by the Indian Christian Marriage Act 
(XV of 1872), S. 2. The original clause was as 
follows: — “Petitions under the 14th and 15th 

• of Victoria, c. 40 (an Act for Marriages in India) , 
S. 5, or under Act No. V of 1852, S. 9.” 

4 Chapter III-A was inserted by the Probate 
.and Administration Act (XIII of 1875)* s. 6. 

5 Substituted for the words 64 of the Province ” 
by S. 3 (1) of the Court-Fees (Amendment) 
Act (X of 1901). 


1942 Pesh. 50. So also an application for 
bail by the advocate of a prisoner in jail. 23 
Cr. L. J. 121 = (1921) 4 U. B. R. 72=1922 
TJ.B. 14. So also ah adjournment applica- 
tion by the Counsel. 1930 Cr.C. 373=1930 
A. 261. But a petition from an accused, in 
his defece in summons cases, appears to 
be liable to the payment of Court-fee. U.B.R. 
(1892-1896) V0I..1, p. 9 * 

C.C.M. — 247 


Sec. 19 (xviii). — See 5 B.H.C.R. 104; 16 M. 
423. 

Sec. 19 (xr). — An application for refimd of 
money deposited for the cost of preparing a 
paper book, etc., is not an application for pay- 
ment of money due by Government within 
cl. (*#) . On the other hand it is an application 
or petition presented to the High Court within 
the provisions of Sch. II, Art. 1. 27 G.W.N. 
646=1923 C. 599. An application under S. 13 
for refund of Court-fee is covered by the clause. 
1932 A.L.J. 601 = 1932 A. spo. 

Sec. 19-A. — On an application for probate^ 
the Court-fee chargeable is to be assessed on 
the value of the estate at the time of application. 
Subsequent changes in value do not alter the 
amount of Court-fee payable. 80 I.C. 4= 
5 Bur.L.T. 39. The uncertainty of recovering 
a debt is no ground for reducing the proportion- 
ate duty payable thereon. 24 C. 567 ; nor 
the foct that an item of property is the subject 
of litigation. 24 M. 241. But see cases cited 
under Art. 11, Sch. I. 

Sec. 19-B. — On this section, see N.W.P. 214 ; 
1 B. njj ; 8 B.L.R. (App,) 43=16 W.R. 253. 
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executor or ad mini strator has paid debts due from 
Relief where debts due from the deceased to such an amount as, being dedu cted out, 
f “"p - "I” efatt, refuce. ttolS 

^ to a sum which, if it had been the whole gross amount 

or value of the estate, would have occasioned a less court-fee to be paid on the 
probate or letters of administration granted in respect of such estate than h»« been, 
actually paid thereon under this Act, 

Such authority may return the difference, provided the same be claimed, 
within three years after the date of such probate or letters. 

But when, by reason of any legal proceeding, the debts due from the deceased 
have not been ascertained and paid, or his effects have not been recovered and 
made available, and in consequence thereof the executor or adminis trator is pre- 
vented from claiming the return of such difference within the said term of three 
years, the said Authority may allow such further time for matin g the nlaim as 
may appear to be reasonable under the circumstances, 

19-C. Whenever 1 a grant of probate or letters of administration has been 
or is made in respect of the whole of the property 
Rdief m case of severa belonging to an estate, and the full fee chargeable 
8 , under this Act has been or is paid thereon, no fee 

shall be chargeable under the said Act when a like grant is mad » in respect of 
the whole or any part of the same property belonging to the sam<» estate. 

Whenever such a grant has been or is made in respect of any property forming 
part of an estate, the amount of fees then actually paid nn^r this Act shall 
deducted when a like grant is made in respect of property belonging to the same 
estate, identical with or including the property to which the former grant relates, 

19-D. The probate of the will or the letters of administration of the effects 
„ t ? f person deceased heretofore or hereafter granted' 

shall , b ^ d f med and available by his exSS 
covered P by P couxt-fe«L or administrators for recovering, tranferring or ass igning 

any moveable or immoveable property whereof or where- 
to the deceased was possessed or entitled, either wholly or partially as a trustee- 
notwithstanding the amount or value of such property is not included in the amount 

a r-obate or 

- leg. rjbf. 

1 The word “such” was repealed by the 
Repealing and Amending Act (XII of 1891). 

Sec. 19-C. — The section does not apply 
where property in question has never yet paid 
any duty in India under the Succession Act. 

4 C. 735. But set also 21 B. 673. Where a 
full fee chargeable on the probate at the time 
it was granted has been paid, no further fee 
shall be chargeable when the second grant is 
made in respect of that property as comprised 
in that estate. 43 C. 625=20 C.W.N. 472 — 

30 I.C. 394. The full fee chargeable must be 
determined with reference to the point of time 
when the second grant is sought, (ibid). ^\haen 
an executor to whom probate is granted, dies 
leaving a part of the testator’s estate unadminis- 
tered and a new representative is appointed 
for completing the administration, there is no 
new succession and no new devolution of the 
estate. Therefore no fresh succession duty 
should be levied, (ibid). (3 C. 733, Foil.) 

In the case of an appointment de bonis non there 
is no new succession and no new devolution 
of the estate, which would justify demand of 
fresh Court-fees. 3 R. 90=88 I.C. 759=1925 
R. 217. An applicant for probate of Ms wife's 


Will is bound to pay the Ml Court-fees due 
even tho^ch the bulk of the property dealt vdth 
included in the wife's father’s 

™llr hl ^ Proba ‘ e had been granted on lull 
payment of Court-fees. 5 P.L.J. 36=54 I.C. 

Sec. 19-D.— Trust properties are exempted 
P« cent, ad valorem fee prw- 
cnbed by Sch. I, Art. 11. n BLR (Ann 1 
39=19 W.R. ago. See aha 33 M S 

L0, I ? 64 >' *9 “• 161. 9 ^Vhen 
cb P° s “ 10 apply for Letters of Adminis- 
totion, whether the Letters are absolutely 

° r not ^ nd ^ ^ granted, he must 
pay the proper Court-fee accord ing to Art n 
Sch. I, of the Court-Fees ActJTtjHOd^ . 

payment of Court- 
r • ned b y a coparcener of a Hindu 
jomt family m respect of property which he 
tekes by survivorship, and not by inheritance 
fer^sf • * A co ' s . harer member of a joint Hindu 
femrly interested to the extent of an undivided 
share m the whole of the joint family property 
rustee ” for the other* 


ux me joint 

cannot be held to be “ trustee " tor the othei 
co-shareres within the meaning of S. iq-D. 

“ application by the surviving co- 
parceners for Letters of Administration in 
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19-E. Where any person on applying for probate or letters of adminis- 
_ . . tration has estimated the estate of the deceased to be of 

Si ^ se , where less value than the same has afterwards proved to be, 
on probate, "etc. *** P&1 and has in consequence paid too low a court-fee thereon, 

the Chief Controlling Revenue authority x [for the local 
area] in which the probate or letters has or have been granted may, on the value 
of the esthte of the deceased being verified by affidavit or affirmation, cause the 
probate or letters of administration to be duly stamped on payment of the full 
court-fee which ought to have been originally paid thereon in respect of such 
value and of the further penalty, if the probate or letters is or are produced within 
one year from the date of grant, of five times, or, if it or they is or are produced 
after one year from such date, of twenty times, such proper court-fee, without 
any deduction of the court-fee originally paid on such probate or letters : 

Provided that, if the application be made 'within six months after the 
ascertainment of the true value of the estate and the discovery that too low a 
court-fee was at first paid on the probate or letters, and if the said Authority is 
satisfied that such fee was paid in consequence of a mistake or of its not being 
known at the time that some particular part of the estate belonged to the deceased, 
and without any intention of fraud or to delay the payment of the proper court- 
fee, the said Authority may remit the said penalty, and cause the probate or letters 
to be duly stamped on payment only of the sum wanting to make up the fee which 
should have been at first paid thereon. 

19-F. In case of letters of administration on which too low a court-fee has 
been paid at first, the said Authority shall not cause 
Administrator to give proper the same to be duly stamped in manner aforesaid 
security before letters stamped until the administrator has given such security to the 
under section 19-E. Court by which the letters of administration have 

been granted as ought by law to have been given on 
the granting thereof in case the full value of the estate of the deceased had been 
then ascertained. 


LEG. REF. 

1 Substituted for the words u of the Province " 
by S. 3 (1) of the Court-Fees (Amendment) 
Act (X of 1901.) 


respect of the undivided share of a deceased 
co-parcener is necessary or not, is not a matter 
to be decided by the Court to which the appli- 
cation is made ; when once an application 
has been made for Letters of Administration, 
it is necessary to pay the Court-fee and no exemp- 
tion can be had. 17 Pat. 542. Where property 
is jointly purchased by four brothers«and one of 
them dies leaving a will and appointing others 
as trustees, such property is not liable to probate 
duty. 23 C. 980= 1 C.W.N. 31. A son applying 
for letters of administration limited to joint 
family property left by his father, need not pay 
any Court-fee. 25 Bom.L.R. 1240=48 Bom. 
75=1924 B. 228 (F.B.) ; 47 Bom.L.R. 862 ; 
I.L.R. 1942 Lah. 717=202 I.C. 114=44 P.L.R. 
330=A.I.R. 1942 Lah. 178 (F.B.) But see contra 
19 M.L.J. 591=4 I.C. 1064=33 M. 93. As to 
the conflict of rulings on this point, see aho 
cases noted below. In obtaining probate on a 
will, the legatees must pay full duty leviable 
on the property comprised in the will. No 
exemption is allowed to persons capable of 
inheriting in their natural rights. A Hindu 
getting residue of his father’s property under 
£ he will, is not entitled to any exemption on 
Jre ground that he is entitled to the property 


by survivorship. 5 P.L.J. 510=58 I.C. 1007= 

1 P.L.T. 710. See aho 1935 A. 449. A will 
purporting to dispose of properties held jointly 
between fee testator and his minor son as mem- 
bers of a joint Hindu family, is not exempt from 
probate dutv. 39 B. 245=28 I.C. 475=17 
Bom.L.R. 109. A widow who was an executor 
under a will owning life interest in the property 
bequeathed jointly to her and certain others was 
not at trustee, and fee other legatees applying 
for letters of administration after her death, 
under the will cannot claim exemption under 
fee section read wife Sch. Ill, Annexure B- 
30 Bom.L,R. 54. A private company in which 
a provident fund is deposited cannot be deemed 
to be trustee for the dependant or the nominee 
of the depositor and such a deposit is not exempt 
from Court-fees in letters cf administration by 
fee nominee. 6 R. 558=1928 R. 312. 

Sec. 19-E : Application of the Section. — 
S. 19-E contemplates an application on fee 
part of a person who has taken out probate 
and produces the same as duly stamped. Where 
the estimated value of fee estate is less than 
what the value has afterwards been proved 
to be, then only a Revenue Court ran impose 
penalty. Where there is no determination of 
value by the Probate Court, S. 19-E has no 
application. 43 C. 230=20 C.W.N. 504. A 
suit lies in fee Civil Court by the Secretary of 
State for recovery of a penalty lawfully imposed 
under S. 19-E. 43 C. 230. 
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[S. 19-G 


19-G. 


Executors, etc,, not paying 
foil court-fee on probates, 
etc., within six months after 
discovery of under-payment. 


Where too low a court-fee has been paid pn any probate or letters 
of administration in consequence of any mistake, or 
of its not being known at the time that some parti- 
cular part of the estate belonged to the deceased, 
if any executor or administrator acting under such 
probate or letters does not within six months [* * 

* * * *] 1 after the discovery of the mistake or of any Effects not 

known at the time to have belonged to the deceased apply to the said authority 
and pay what is wanting to make up the court-fee which ought to have been paid 
at first on such probate or letters, he shall forfeit the sum of one thousand rupees 
and also a further sum at the rate of ten rupees per cent, on the amount of the 
sum wanting to make up the proper court-fee. 

Notice of application for 2 19-H. (1) Where an application for probate 

probate or letters of adminis- or letters of administration is made to any Court 

SthoritTesf ST ‘procedure other than a High Court, the Court shall cause notice* 
thereof. of the application to be given to the Collector. 

(12) Where such an application as aforesaid is made to a High Court, the 
High Court shall cause notice of the application to be given to the Chief Control- 
ling Revenue Authority [for the local area in which the High Court is situated.] 4 

(3) The Collector within the local limits of whose revenue-jurisdiction 
the property of the deceased or any part thereof is, may at any time inspect or 
cause to be inspected, and take or cause to be taken copies of, the record of any 
case in which application for probate or letters of administration has been made ; 
mid if, on such inspection or otherwise, he is of opinion that the petitioner has 
under-estimated the value of the property of the deceased, the Collector may, 
if he thinks fit, require the attendance of the petitioner, (either in person or by 
agent) and take evidence and inquire into the matter in such manner as he may 
think fit, and, if he is still of opinion that the value of the property has been under 
estimated, may require the petitioner to amend the valuation. 


LEG. REF. 

1 The words and figures 44 after the first day 
of April, 1875, or ” ™ ere repealed by the Repeal- 
ing and Amending Act (XII of 1891). 

* Ss. 19-H, 19-1, 19-J and 19-K were inserted 
by the Court-Fees Amendment Act, 1899 (XI 
01 1899), S. 2. 

•For form of notice under this clause pres- 
cribed by the Chief Court of Lower Burma, 
see Burma Gazette, 1902, Ft. IV, p. 625. 

* Substituted for the words 44 of the Provinces ’* 
by S. 3 (i) of the Court-fees Amendment Act 
(X of 1901). 


Sec. 19-G. — As to recovery of penalties or 
forfeitures under S. ig^G, see infra, S. 19-J. 
S. 19-G refers to any mistake, not merely to a 
mistake of fact. 30 S.L.R. 201 = 1936 Sind 
150. 

Sec. 19-H. — The grant of probate cannot 
be delayed on account of the Collector’s omis- 
sion in making the motion under S. 19 (H) 
(4). 40 I.G. 576 (C.) As to procedure under 
the section, see 6 C.W.N. 898. The valuation 
fixed by the Dt. Judge after objection made by 
Collector is final and no appeal lies therefrom. 
78 I.C. goi = 1925 C. 357. A proceeding 
under S. ig-H merely decides a revenue dispute 
between the Collector and the holder of probate. 
The Court has no power to award costs in 
such preceding. 50 C. 239=1923 C. 406. 

Cl. (3) : Construction — U nder- Estimation 
or value— Meaningof. — The value of an estates 
under-estimated if part of it is wrongly exempt- 
ed on the ground that it is held in trust. The 


valuation is for the purposes of assessing the 
duty payable and such valuation is under- 
estimated if assets which should not have been 
excluded from that valuation, are excluded. 
62 C. 114=1935 C. 509. 

Cl. (4) Scope — Application for letters of admi- 
nistration — Claim to exemption from Court-fee 
on the ground of the fund being held in trust 
not beneficially — Certificate by Registrar of 
High Court exempting from Court-fee — If bars 
application by Collector. 62 C. 1 14. Per 
Curium . — If a husband enters any shares in the 
names of himself and his wife, then it is an 
advancement for the benefit of the wife absolutely 
if she survives her husband. Hence on the 
wife’s survival, such shares are not property of 
her deceased husband. The wife then is not 
liable to pay Court-fees on the value of the 
shares (English cases considered). 9 Luck. 
370=1934 O. 72. An application to the Cal- 
cutta High Court by the Collector under S. 19-H 
(4) should be made in its testamentary and 
intestate jurisdiction, and not in its ordinary 
original civil jurisdiction. 49 C.W.N. 695. 
Under S. 19-H (4) it is not enough for the Col- 
lector simply to make an application for enquiry. 
He should place before the Court materials 
showing that an enquiry is needed he should 

make a case for enquiry upon definite facts. 49 
C.W.N. 695. 

Starting point. — The period of six months 
prescribed in the proviso to sub-S. 4, S» 19-H 
must be taken to run from the time of the pro* 
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(4) If the petitioner does not amend the valuation to the satisfaction of 
the Collector, the Collector may move the Court before which the application 
for probate or letters of administration was made, to hold an inquiry into the 
true value of the property : 

Provided that no such motion shall be made after the expiration of six months 
from the date of the exhibition of the inventory required by section 277 of the Indian 
Succession Act, 1865, or 3 33 the case may be, by section 98 of the Probate and 
Administration Act, 1881. 

(5) The Court, when so moved as aforesaid, shall hold, or cause to be held, 
an inquiry accordingly, and shall record a finding as to the true value, as near 
as may be, at which the property of the deceased should have been estimated* 
The Collector shall be deemed to be a party to the inquiry. 

(6) For the purposes of any such inquiry, the Court or person authorized 
by the Court to hold the inquiry may examine the petitioner for probate or letters 
of administration on oath (whether in person or by commission;, and may take, 
such further evidence as may be produced to prove the true value of the property. 
The person authorized as aforesaid to hold the inquiry shall return to the Court 
the evidence taken by him and report the result of the inquiry, and such report 
and the evidence so taken shall be evidence in the proceeding, and the Court may 
record a finding in accordance with the report, unless it is satisfied that it is erroneous. 

(7) The finding of the Court recorded under sub-section (5) shall be final, 
but shall not bar the entertainment and disposal by the Chief Controlling Revenue 
authority of any application under section 19-E. 

(8) The Provincial Government may make rules for the guidance of Col- 
lectors in the exercise of the powers conferred by sub-section (3). 

1 ig-I. (1) No order entitling the petitioner to the grant of probate or letters 
of administration shall be made upon an appli- 
Payment of court-fees in cation for such grant until the petitioner has filed 
respect of probates and letters ^ ^ Q ourt a valuation of the property in the form 
o a .ministration. set forth in the third schedule, and the Court is satisfied 

that the fee mentioned in No. 11 of the first schedule has been paid on 
such valuation. 


LEG. REF. 

1 Inserted by S. 2 of the Court-Fees 
(Amendment) Act (XI of 1899). 


sentation of the revised inventory. [41 Cal. 
556 (P.C.). Rcl. on.] 9 Luck. 370= 1934 O. 72. 

Sec. 19-I : Construction. — The word “ pro- 
perty” in S. 19-I is used in its inclusive and 
not in its exclusive sense, and means all the 
property of the deceased. What the section 
requires is a full and honest account of all the 
property of the estate in respect of which a 
grant is applied for. 30 S.L.R. 201 = 165 I.C. 
202 = 1936 Sind 150. The expression “valua- 
tion of the property” in S. 19 means valuation 
of the property of the deceased. 9 Luck. 370 
= 1934 O. 72. Court-fee payable on the value 
as on the date of the application and subsequent 
alteration of law, enhancing the Court-fee 
does not affect the petitioner’s rights. 39 C.L.J. 
209=1924 C. 987. The practice in Calcutta 
is to pay Court-fees to die Registrar whose 
certificate should be produced in Court to 
obtain the grant. 26 C. 404=26 C. 407. 
See also L.B.R. (1893-1900) 623. In Subordinate 
Courts the fees must be paid to the Court clerk 
who will certify the amounts to the Court. L.B.R 
(1893-1900) 623. A Court will hear the appli- 
cation for Probate or Letters of Administration 
where the applicant has not paid but has under- 
taken to pay whatever fees would be found due. 


14 O.C. 14=8 I.C. 695. S. 19-I says that the 
Court shall not grant probate until the Court-fees 
are paid. It does not say that the Court shall 
not try an application for probate or letters of 
administration until the fees are paid or that the 
payment of the fees is a condition precedent to 
the making of the application. I.L.R. (1942) 2 
Cal. 194=204 I.C. 457=A.I.R. 1943 Cal. 19. 
On this section, see also 31 I.C. 460. On a 
petition for letters of administration for part 
of property Court-fee on the value of the whole 
property cannot be levied. 90 I.C. 620=1925 
L. 493. See also 1935 Sind 150. The section 
does not apply to provident fund money. 1925 
N. 108 (1) =82 I.C. 128. An executor cannot 
be compelled to pay probate duty until the 
Collector has finished his work with regard to 
valuation of the property. 1929 C. 733. The 
question whether a certain property is or is not 
trust property comes under S. 19-I and an order 
in respect of that property by a Financial Com- 
missioner under S. 19-G without proceeding 
under S. 19-H is ultra vires . 1928 L. 947* 
[33 M. 93 (F.B.), FoI T rf The date of the payment 
for the valuation of the estate for the purpose of 
assessment of probate duty is the date on which the 
application for grant of probate is made. The 
Court-fee ought to be levied as a preliminary 
on the valuation put forward by the applicant 
for probate but the duty chargeable may subse- 
quently be revised as a result of a reference 
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(a) The grant of probate or letters of administration shall not be delayed 
by reason of any motion made by the Collector under section 19-H, sub-section (4). 

(0 Any excess fee found to be payable on an inquiry held under 
section 19-H, sub-section (6), and any penalty or 
Recovery of penalties, etc. forfeiture under section 19-G, may, on the certificate 

of the Chief Controlling Revenue Authority be recovered from the raecutor or 
administrator as if it were an arrear of land-revenue by any Collector in any part 
of British India. 

(2) The Chief Controlling Revenue Authority may remit the whole or 
any part of any such penalty or forfeiture as aforesaid, or any part of any penalty 
under section 19-E or of any court-fee under section 19-E in excess of the full 
court-fee which ought to have been paid. 

Sections 6 and 28 not to 1 ig-K. Nothing in section 6 or section 28 shall 

adminSra-don/ 6 ° f eUerS ° apply to probates or letters of administration. 

CHAPTER IV. 

Process-Fees. 

_ , 20. The High Court shall, as soon as may be. 

Rules as to cost or processes. ma k e m l es ^ to the following matters : 

(i) The fees chargeable for serving and executing processes issued by such 
Court in its appellate jurisdiction, and by the other Civil and Revenue Courts 
established within the local limits of such jurisdiction ; 

LEG. REF. Act the proceedings are a nullity. The Court 

inserted by S. 2 of the Court-Fees (Amend- may not pass an order granting letters until 
ment) Act (XI of 1899). the application is made in proper form and 

fulfils the requirements of the law. The Court 

made by the Collector under S. 19-H of the Act. can give the applicant an opportunity to amend 
12 L.L.T. 37. O. VIII, r. 14 of the Madras .the application and make good the debts, and 
High Court (Original Side) Rules, which then proceed, to make a grant. It is not neces- 
relates to paupers, refers not only to suits but sary that the application should be dismissed 
also to proceedings. An application for probate and that the applicant asked to start the proceed- 
is dearly a proceeding within the meaning of ings de novo . 30 S.L.R. 201 = 1936 Sind 150. 
this rule, and it is open to the Court not only Seg. 19-J. — Where S. 19-J is properly appli- 
to entertain the application in forma pauperis cable, the petitioner is entirdy in the hands of 
but also to make a further order granting probate the Chief Controlling Revenue Authority who 
to the applicant without payment by him of the is at liberty to refuse to stamp probate till the 
requisite Court-fee (succession duty) under penalty has been paid. 43 C. 230=20 C.W.N. 
Art. 11, Sch. I of the Court-Fees Act. In this 504=31 I.C. 460. 

respect, S. 19-1 of the Court-Fees Act should be Seg. 20. — A commission issued to an Ameen 
reasonably interpreted ; the section cannot be to make local investigation, is not a process 
read as altering the policy of the pre-existing law. within S. 20. 17 C. 281. The provisions of 

In such cases, on the analogy of O. 33, r. 10, S. 93, C. P. Code (now O. 48, r. 1), do not 
C. P. Code, the Government has a first charge appear to give a Court any power to depart 
on the subject-matter of the pauper application, from the rules of the High Court on the subject 
U, the estate of the deceased. [1937) 2 M.L.J. of the levy of process-fees or to remit these fees. 
899. Application for probate— Duty called for 26 C. 124. The Court of a Special Judge is a 
and paid and application refiled — Receipt of Civil Court within the meaning of S. 20. In 
dividends in the meanti m e — Date for valuation appeals before the Special Judge, process fees 
of estate. See 14 L. 526=19^3 L. 936. Where should be paid according to the scale laid down 
duty is enhanced after application and before in the High Court Rules framed under the 
grant, the enhanced duty should be paid. 23 section. R. 65 of the rules framed by the 
Pat. 672 ; 218 I.C. 293=A.I.R. 1945 Pat. 86. Government under S. 189 of the B. T. Act is 
I.L.R. 1944 All. 229=1944 A.L.J. i33=A.I.R. not applicable to such a case. 58 C. 995= 
1944 All. 119 : But see contra 46 Bom.L.R. 35 C.W.N. 253=1931 C. 572. Scope — Custody 
7 68= A.I.R. 1945 Bom. 1; 24 Pat. 171= fees in respect of attachment of movables — 

A.I.R* 1945 ** at * 36* • S. 19-I is subject to Decree-holder has a right to refund of unspent 
O. 33, C. P. Code— Probate or letters of fees. See 1937 C. 86=IL.R. (1937) 1 Cal. 624. 
administration m forma pauperis— Court has power =41 C.W.N. 155. An order issued by the Court 
£ ee ^ 73 I== j 938 M. 486= 1938 for the sale of property in its custody during the 

6 4 °* pendency of a suit either by the process establish- 

Non-compuance with — Effect. — It does ment of the Court or by an officer specially 
not follow that because an application for letters appointed under r. 197 of the Madras Civil 
of administration with the will annexed, is not Rules of Practice and Circular Orders is a 
in proper form, because of non-compliance “ process " within the meaning of S. 20 of the 
with the provisions of S. 19-I of the Court-Fees Court-Fees Act and the sale is therefore charge- 
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(ii) the fees chargeable, for serving and executing processes issued by the 
* Cri m i n al Courts established within such limits in the case of offences other than 
offences for which police officers may arrest without a warrant ; and 

(iii) the remuneration of the peons and all other persons employed by 
leave of a Court in the service or execution of proeeesses. 

The High Court may, from time to time, alter and add to the rules so made. 

All such rules, alterations and additions shall, after being confirmed by 
^ the Provincial Government [* * * * 

•tio^X 0n and p * * * *] 1 be published in the Official 

Gazette, and shall thereupon have the force of law. 

Until such rules shall be so made and published, the fees now leviable for 
serving and executing processes shall continue to be levied, and shall be deemed 
•to be fees leviable under this Act, 


21. A table in the 
Tables of process fees. 

Number of peons in District 
-and Subordinate Courts. 


English and Vernacular languages, showing the fee 
chargeable for such service and execution, shall be 
exposed to view in a conspicpuous part of each Court. 

22 . Subject to rules to be made by the High 
Court and approved by the Provincial Government 
[* * * *]* 


every District Judge and every Magistrate of a District shall fix, and may 
'from time to time alter, the number of peons necessary to be employed for the 
■service and execution of processes issued out of his Court and each of the Courts 
'Subordinate thereto 


and for the purposes of this section, every Court of Small Causes established 
f neons in Act No. XI of 1 865 ( to consolidate and amend the 

Mufltol Small Cause Courts. lau} , relating to Charts of Small Causes beyond the local 

limits of the ordinary original civil jurisdiction of the High 
. Courts of Judicature ) 8 shall be deemed to be subordinate to the Court of the District 
Judge. 

4 23« Subject to rules 6 to be framed by the Chief Controlling Revenue- 
_ , . . Authority and approved by the Provincial Govern- 

_Nuniber of peons m Revenue ment * * *] * every officer performing the 

' # functions of a Collector of a District shall fix, and 

may from time to time alter, the riumber of peons necessary to be employed for the 
•service and execution of processes issued out of his Court or the Courts subordinate 
to him. 


24. [Process served under this Chapter to be held to be process within the meaning 
of the Code of Civil Procedure .] Rep. by the Repealing and Amending Act {XII of i8gi). 


LEG. REF. 

1 The words ** and sanctioned by the Governor- 
General of India in Council ” were omitted by 
Act XXXVIII of 1920, S. 2, Sch. I. 

a The words “ and the Governor-General of 
India in Council” were omitted by Act XXXVIII 
of 1920, S. 2, Sch. I. 

8 The reference to Act XI of 1865 should now 
be read as referring to the Provincial Small 
•Cause Courts Act (IX of 1887), see S. 2 (3) of 
that Act. 

4 In the Punjab S. 23 is repealed — see the 
Punjab Land Revenue Act (XVII of 1887^, 
P. and N. W.-F. Code. 

6 For rules framed under the powers conferred 
'by this section — 

Madras . ... see Mad. R. and O. 

Central Provinces see C. P. Gazette, 

1905, Pt. Ill, p. 507. 

Assam 


As to Burma, see S. 41 of the Lower Burma 
Courts Act (VI of 1900). 


able with poundage under R. 200. It is a 
proceeding in execution within the meaning of 
the Rules. Any remuneration paid to a person 
appointed to conduct the sale is exclusive of the 
poundage which, under R. 200, is one of the 
expenses of the sale and therefore the fixing of 
the remuneration of the person appointed to 
hold the sale does not obviate the necessity for 
the levy of poundage. I.L.R. (1945) Mad. 8ifi 
=A.I.R. 1945 Mad. 238= (1945) 1M.LJ.3ao. 
Court has no inherent jurisdiction to consolidate 
Civil Revision Petition in cases disposed of by a 
single Judgment of the lower Court so as to 
enable the party to file one vakalat in the petitions 
and pay one process-fee for the common res- 
pondents. 53 M. 202= 193° M. 381=58 M.L.J. 
521 (F.B.). See also 53 M. 248=58 M.L.J. 510 
= 1930 M. 376 (F.BJ. 


Manual. 


see Assam Rules 
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CHAPTER V. 

Of the Mode of Levying Fees, 

n . Pr , .. _ 225. All fees referred to in section 3 or chargeable- 

Collection of fees by stamps. Act shaU be coUec ted by stamps. 

26. The stamps used to denote any fees chargeable under this Act shall be 
impressed or adhesive, or partly impressed and partly 


Stamps to be impressed or 
adhesive. 

time direct. 2 

Rules for supply, number, 
renewal and keeping accounts 
of stamps. 


adhesive, as the [Appropriate Government] 1 may- 
by notification in the Official Gazette from time to* 

27. The 8 [Appropriate Government] may, from 
time to time make rules for regulating- 


fa) the supply of stamps to be used under this Act : 

(b) the number of stamps to be used for denoting any fee chargeable under 

this Act. , , , , 

S *the renewal of damaged or soiled stamps ; and 
) the keeping accounts of all stamps used under this Act : 

Provided that, in the case of stamps used under section 3 in a High Court*, 
such rules shall be made with the concurrence of the Chief Justice of such Court. 

All such rules shall be published in the Official Gazette, and shall thereupon, 
have the force of law. 

28. No document which ought to bear a stamp 
Stamping documents mad- ^ Act shall be of any validity, unless and 1 
steady rcceived ‘ until it is properly stamped. 

LEG. REF. 

1 Substituted by the A. O. for the words 
« Local Government ” which had been substi- 
tuted by the Devolution Act (XXXVIII of 1920) , 

S. 2 and Sch, I, for “ Governor-General of India 
in Council.” „ . 

1 For rules as to levy of Court-fees by adhesive 
and impressed stamps, see Gazette of India, 

1883, Pt. I, p. 189. 

•Substituted by the A. G., for the words 
“ Local Government.” 

Sec. 25. — Whether several stamps may be 
used to make up the full amount chargeable, 
see 16 W.R. 152 ; « W.R.C.R. 449 : *7 W.R. 

C.R. 220. 

Sec. 27. — Stamps impressed with “ for use 
in the High Court only” are not invalidated 
for use in subordinate Courts. 8 PX.T. 33 ^ 

1926 P. 408. Where a plaint not properly 
stamped is presented to a wrong Court and is 
returned to be presented to a proper Court, 
the latter Court can require the plaintiffs to file 
Court-fees in accordance with the rules though 
no objection to it was first taken. 11 P.L.T. 

71 1. Where the fees were not devoted in the 
manner prescribed in the rules the application 
can be treated as unstamped. 26 N.L.R. 263. 

Where plaintiffs presented a plaint with two 
stamps one for Rs. 20 and another for Rs. xo 
and the Court returned demanded a single 
impressed stamp as per rules, the Court should 
grant a certificate for refund of the stamps 
originally filed. 11 P.L.T. 708. There is 
nothing in the rules which prohibits the receipt 
by the Court of a plaint with Court-fee stamps 
of a denomination lower than 'the one required 
by the rules. The rules provide for this, in fact. 

Where the Court-fee stamps of the requisite 
denomination are not available, and the plaintiff 


files his plaint with insufficient Court-fee, the- 
Court is bound to receive the plaint, t fixing 
a time within which the deficiency should be 
made up, and if it is not complied with within 
the time fixed, then to reject it. It is illegal and 
unjust to refuse to receive the plaint. The- 
order is liable to be set aside in revision. 44 L.. 
L.W. 830=71 M.L.J. 804. 

Sec. 28 : Scope. — The specific provisions, 
of the section are not cut down either by Ss. 9* 
to 1 1 of this Act or by O. VII, r. 1 1 (Old S. 54) 
of C. P. Code. 12 A. 129 (F.B.), The effect 
of the section is that if the necessary Court-fees, 
on a document are paid within the time allowed] 
by the Court, the document may be treated as 
valid from the date on which it was filed. 8 R.. 
538=129 I.C. 500=1931 R. 38. The mistake* 
or inadvertence referred to in this section is that 
of the Court and its officers and not of the party, 
igoi A.W.N. 21 ; is A. 129 ; 20 M. 319. 
On this point, see also 4 A.L.J. 636 ; 29 A. 749.. 
Where an appeal is not properly stamped, whose 
appeal will not be dismissed but amount covered, 
by Court-fee will be decreed. 96 I.C. 135= 
1926 L. 558. See also 131 I.C. 297=1931 
L. 237. It is open to plaintiff or an appellant 
to reduce his claim and effect a saving of Court-fee 
if otherwise permissible. In so far as he 
submits to the decree appealed against, it becomes 
final, and the appeal is limited to the amount 
in contest on which alone Court-fee need be* 
paid. 27 A.L.J. 547=116 I.C. 82=1929 A 
308. See also 27 A. 151. Even Revenue 
Officer has the powers under S. 28 to direct 
the payment of Court-fees in revision. 30* 
I.C. 862 (2) =22 C.L.J. 57. But thi® 
power must be exercised before making the 
final decision in the case. 7 A. 528=5 A. 
"W.N. 140 (But see fie judgment of Mah- 
mood, J., contra, in the same case)* S. 28 - 


S. 31] 


The Court-Fees Act (VII of 1870)* 1977 

£i j ® ut J if any such document is through mistake or inadvertence received, 
nlM or used m any Court or office without being properly stamped, the presiding 
Judge or the head of the office, as the case may be, or, in the case of a High Court, 
any Judge of such Court, may, if he thinks fit, order that such document be stamped 
as he may direct ^ and, on such document being stamped accordingly the same 
and every proceeding relative thereto shall be as valid as if it had been properly 
stamped in the first instance. 

29. Where any such document is amended in order merely to correct a 

Amended document. mistake and to make it conform to the original ^ inten- 

* tion of the parties, it shall not be necessary to impose 

a fresh stamp. 

30. No document requiring a stamp under this Act shall be filed or acted' 
Cancellation of stamp. u P on in an y proceeding in any Court or office until 

the stamp has been cancelled. 

Such officer as the Court or the head of the office may from time to time 
appoint shall, on receiving any such document, forthwith effect such cancellation 
by punching out the figure-head so as to leave the amount designated on the 
stamp untouched, and the part removed by punching shall be burnt or otherwise 
destroyed. 

CHAPTER V. 

Miscellaneous. 

31. [Repayment of fees paid on applications to Criminal Courts.'] [Rep. by the- 
Code of Criminal Procedure (. Amendment ) Act XVIII of 1923.) S . 163]. 


of the Court-Fees Act does not empower the 
Court to call upon the parties to pay the 
deficit Court-fee after judgment has been pro- 
nounced. The Court is then functus officio. 
IIP. 532=1932 P. 228. See also 140 I. 
C. 191=1932 A.L.J. 165=1932 A. 316; 46 
C. 520. Where a plaint is returned by one 
Court, for presentation to another Court, 
the latter Court should give credit to the 
stamp on the plaint. 35 M. 567=21 M.L. 
J. 533; 29 Bom.L.R. 280. See also 8 B. 
313; 8 B. 380; 51 B. 236=1927 B. 257. 
Where a plaint with insufficient Court-fee 
stamp is presented, opportunity must be 
given to the party to pay the proper stamp. 
106 I.C. 817=1928 L. 221, Written state- 
ment claiming set-off not stamped — Effect — 
Subsequent Order for payment of court-fee — 
If validates proceedings. See 1936 C. 277. 

Limitation. — Doubts as to whether pay- 
ment of deficit Court-fee after limitation 
time would save limitation, have been set at 
rest by the enactment of S. 149 of C. P. 
Code. The Court will not exercise the dis- 
cretion unless it is satisfied that some ground 
exists. 1 L. 234.' Where a deficiency in 
Court-fee is made good within the time allow- 
ed by the Court but beyond the period of 
limitation prescribed for the suit, the suit is 
not barred by time. 23 I.C. 408. See also 
133 I.C. 122 (R.). Plaint and memoran- 
dum of appeal insufficiently stamped — Second 
appeal to High Court properly stamped— 
High Court has power, on levying the addi- 
tional stamp duty on the plaint and memo- 
randum of appeal, to hear the second appeal 
as there was an existing suit at the time the 
period of limitation expired and the provi- 
sions of S. 28 were applicable. 24 M. 331; 

C.G.M. — 248 


25 M. 380=11 M.L.T. 119. See also 18 
M. 29; 1 M.L.J. 598 ; 2 A. 682 (F.B.) ; 29 
A. 749 ; 2 C.L.J. 68. Payment of Court- 
fee after the period of limitation but during 
the enquiry into pauperism of the plaintiff, 
saves limitation. 2 A. 241; 24 A. 493. See 
also 22 B. 849; 26 C. 592 (Court-fee paid 
after rejection of pauper application) . Where 
there was an entry in the proceedings by the 
Judge that the memorandum of appeal was 
properly stamped, it would be unfair to dis- 
miss the appeal on the ground that the appeal 
was incorrect^ stamped. S. 28 of the 
Court-Fees Act gave power to the High Court 
to make such orders as seem to it suitable- 
in the circumstances of each case and the 
order of the lower Court dismissing the ap- 
peal was to be set aside. 1940 A. M.L.J. 19. 

Sec. 29. — A party who filed a suit in a 
Revenue Court which referred him to the Civil 
Court regarding a portion of the claim is- 
not exempted under S. 29 from paying the 
usual Court-fees in his suit in the Civil Court, 
132 P.R. 1892. 

Sec. 30 . — See 35 M. 567=21 M.L.J, 533* 
=10 I.C. 201; 29 Bom.L.R. 280 and 51 B. 
236 cited under S. 28 (stamp on plaint re- 
turned for presentation to proper Court) . 

[Old] Sec. 31. — Expenses incurred in the 
prosecution other than Court and process-fees 
can be awarded only out of the fine levied 
from the accused under S. 545 of the Cr. P. 
Code, (1872-1892) L.B.R. 595; 24 M. 305 
=2 Weir 722; 1 Weir 723. See also 1 L.B. 
R. 209. The fee ordered to be paid is an 
integral part of the sentence and must be 
treated as a fine imposed by the Court. 5 
M.H.C.R. App. 28; 2 AVeir 724. But see 
contra 1 Weir 724 (No imprisonment in de- 
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32. [Amendment of Act VIII of 1859 and Act IX of 1869.] [Rep. by the Repealing 
emd Amending Act , (XII of 1891).] 

33, Whenever the filing or exhibition in a Criminal Court of a document 

^ in respect of which the proper fee has not been paid 

Admission in criminal cases is, in the opinion of the presiding Judge, necessary to 
of documents for which proper prevent a failure of Justice, nothing contained in 
fee has not been paid. section 4 or section 6 shall be deemed to prohibit 

such filing or exhibition. 


1 24. (1) The 2 [Appropriate Government] may from time to time make 

rules for regulating the sale of stamps to be used under 
Sale of stamps. this Act, the persons by whom alone such sale is to 

he conducted, and the duties and remuneration of such persons. 

(2) All such rules shall be published in the Official Gazette, and shall 
thereupon have the force of law. 

(3) Any person appointed to sell stamps who disobeys any rule made 
under this section, and any person not so appointed, who sells or offers for sale 
any stamp, shall be punished with imprisonment for a term which may extend to 
six months, or with fine which may extend to five hundred rupees, or with both. 

35. The 8 [Appropriate Government] may, from time to time by notification 
in the Official Gazette reduce or remit, 4 in the 
Power to reduce or remit w hole or in any part of 5 [the territories under its 
fecs ‘ administration] all or any of the fees mentioned in 

the first and second schedules to this Act annexed and may in like manner cance 
•or vary such order. 


LEG. REF. 

1 Substituted for original section by the 
Amending Act XII of 1891. 

3 Substituted by the A.O. for the words 
"“Local Government”. 

3 Substituted by the A.O. for the words 
"“Local Government” which had been substi- 
tuted by the Devolution Act (XXXVIII of 
1920), S. 2 and Sch. I, for the words “Gov- 
'eraor-General of India in Council”. 

4 For remission of duty payable under the 
Act, in respect of Indian probates, letters of 
administration of succession certificates of 
the share or other interest of a deceased mem- 
ber of a company formed tinder Act VI of 
1882, provided that the said share or interest 
was registered in a branch register of the 
United Kingdom under Act IV of 1900, and 
that such member was at the date of the 
decease domiciled elsewhere than in India, 
see Notification No. 881 L.R. Gazette of 
India, 1900, Pt. I, p. 100. For remission 
of duty on applications for suspension or re- 
mission of land revenue, see Notification No. 
4385 L.R., dated 19th August, 1901, Gazette 
of India, 1901, Pt. I, p. 608. For remission 
■of fees on applications for issue of permits 
for transport of country spirits, see Notifica- 
tion No. 6260 L.R. dated 12th December, 
1901 Gazette of India, 1901, Pt. 1, p. 1030. 

5 Substituted by S. 2 and Sch. I of the 
Devolution Act (XXXVIII of 1920), for 
““British India”. 


fault of payment). See also 26 M. 421= 
2 Weir 488 ; 20 C. 687. The making of an 


order under S. 31 does not amount to an 
enhancement of sentence and an appellate 
Court can order the accused to pay the com- 
plainant’s Court-fees. 47 M. 914=47 M.L.J. 
355. (Old rulings to the contrary are not 
now good law.) See also 1925 Mad. 136= 
47 M.L.J. 355. 

Appeal and Revision.— The appellate 
Court cannot set aside an order passed by a 
Criminal Court under S. 31. 11 Cr.L.J. 

194=4 I.C. 1130. But see also 1923 A. 
86, infra. If under S. 31 the order directing 
payment to complainant is not proper, it can 
be corrected in appeal or revision. 3 A. 
187 (Cr.)=1923 A. 86. 

Sec. 34. — The case of mukhtear who pur- 
chases a Court-fee stamp for a client and 
transfers it to another client is not covered 
by S. 34. Where a pleader’s munshi in- 
stead of obtaining refund on an unused stamp 
altored the name on the stamp and used it 
for another client for the first time, held, 
that the accused was not liable to be con- 
victed under S. 468, I.P. Code, and S. 34, 
Court-Fees Act, in the absence of proof that 
he acted dishonestly or fraudulently. 133 
I.C. 645=1931 L. 337. See also 30 C. 921. 
To establish a charge of an offence under S. 
34 (3) it is necessary for the prosecution 
to identify the stamps alleged to have been 
wrongfully sold. Where the only evidence on 
the point was that of three entries in a par- 
ticular exhibit, it was held that it was not 
enough to sustain the charge . 174 I.C. 513 
=42 C.W.N. 246=1938 C. 195. 
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36. Nothing in Chapters II and V of this Act applies to the commission 
Saving of fees to certain to the Accountant-General of the High Court 

■officers of High Courts. - a * Fort William, or to the fees which any officer of a 
_ _ „ High Court is allowed to receive in addition to a 

fixed salary. 

SCHEDULE I. 

Ad valorem fees. 


Number. 


Proper Fee. 


I, ^aint [written state- 
ment pleading a set-off or 
counter-claim ] 2 or memo- 
randum of appeal (not other- 
wise provided for in this Act) 
-®[or of cross-objection] presen- 
ted to any Civil or Revenue 
Court except those mentioned 
on section 3 . 


When the amount or value of the subject- 
matter in dispute does not exceed five 
rupees. 

When such amount or value exceeds five 
rupees, for every five rupees, or part 
thereof, in excess of five rupees, up to 
one hundred rupees. 


Sannas. 

I Six annas. 


When such amount or value exceeds one 
hundred rupees, for every ten rupees, or 
part thereof, in excess of one hundred 
rupees, up to one thousand rupees. 

When such amount or value exceeds one 
thousand rupees, for every one hundred 
rupees, or part thereof, in excess of one 
thousand rupees, up to five thousand 


Twelve annas. 


Five rupees. 


rupees. 

When such amount or value exceeds five 
thousand rupees, for every two hundred 
and fifty rupees, or part thereof, in 
excess of five thousand rupees, up to 
ten thousand rupees. 

When such amount or value exceeds ten 
thousand rupees, for every five hundred 
rupees, or part thereof, in excess of ten 
thousand rupees, up to twenty thousand 
rupees. 

When such amount or value exceeds 
twenty thousand rupees, for every one 
thousand rupees, or part thereof, in 
excess of twenty thousand rupees up to 
thirty thousand rupees. 

When such amount or value exceeds 
thirty thousand rupees, for every two 
thousand rupees, or part thereof, in 
excess of thirty thousand rupees, up to 
fifty thousand rupees. 


Ten rupees. 


| Fifteen rupees. 


Twenty rupees. 


Twenty rupees. 


LEG. REF. 

1 To ascertain the proper fee leviable on 
the institution of a suit, see the table an- 
nexed to this schedule. 

2 Inserted by S. 155 and the Fourth Sche- 
dule of the Code of Civil Procedure (V of 
1908) . 

3 Inserted by S. 155 and the Fourth Sche- 
dule of the Code of Civil Procedure (Act V 
of 1908). 

Scope of Schedule I. — Schedule is supple- 
mentary and not alternative to S. 7. 6 N. 
L.R. 164=8 I.C. 1125 . The proviso to 
Art. 1 is of general application and is not 
confined to plaints and memoronda of appeals 
under Art. 1 only. 3 A. 108 (112) ; 29 C. 


140. Multifarious suits under S. 17 are also 
subject to it. 3 A. 108. 

Sch. and Ss. 4, 6 and 7: Scope. — The 
schedules to the Court-Fees Act, when read 
with Ss. 4 and 6 of the Act, do impose a 
liability. S. 7 refers only to suits and, in 
certain cases specifically mentioned, memo- 
randa of appeal. The fees chargeable in res- 
pect of all other documents are those laid 
down in the Schedules to the Act, liability 
being imposed by the Schedules read with 
S. 4 or S. 6 as the case may be. 1939 
Rang. L.R. 474=1939 Rang. 375. 

Art. : Applicability. — Art. 1 applies 
only to those cases which are not otherwise 
specially provided for under the Act. 61 P. 
R. 1919=47 I.C. 992. Suit for specific per- 
formance of a contract of exchange fails 
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Number. j 


Proper Fee. 

x. Plaint, etc. — (CorUd.) 

1 

When such amount or value exceeds fifty 
thousand rupees, for every five thousand 
rupees, or part thereof, in excess of fifty 
thousand rupees : 

Provided that the maximum fee leviable 
on a plaint or memorandum of appeal 
shall be three thousand rupees. 

Twenty-five rupees. 


under the Article. (1944) 1 M.L.J. 187= 
57 L.W. 180. Suit for cancellation of in- 
strument under S. 39, Specific Relief Act, 
falls under the residuary Article, Sch. I, 
Art. 1. 139 T.C. 32=1932 A.L.J. 684= 
1932 A. 485 (F. B.). See also cases cited 
on the point under S. 7, Cl. (w) (c) (IV-A 
Mad.). In order to find out the real na- 
ture of the relief claimed by the plaintiff 
one has to look at the allegations in the 
plaint. Where from such allegations it is 
clear that the relief claimed is not only for 
setting aside an award but also for the can- 
cellation of the agreement on the basis of 
which the award was made as well, the 
plaintiff is liable to pay ad valorem Court- 
fee. 1942 A. L.W. 223. If prayer for this 
relief is attached to a prayer for a declara- 
tion, the question is whether the cancella- 
tion should be regarded as consequential 
on the declaration or as a substantial relief 
requiring separate valuation. In the former 
case, a single Court-fee will have -to be paid 
on the value of the reliefs sought under S. 
7 (w) (c) . In the other event, a Court-fee 
will have to be paid on the value of the 
subject-matter in dispute under Art. 1 of 
Sch. I, if the subject-matter is capable of 
valuation, otherwise a fixed fee of Rs. 10 
under Art, 17 (z/i) of Sch. II. 43 P.L.R. 
252=1941 Lah. 265; I.L.R. 1941 Lah. 451 
=45 P.L.R. 106=1941 Lah. 97 (F.B.). 

There is no particular section in the Court- 
Fees Act for assessment of fair rent and 
so ad valorem fee has to be paid. 100 I.C. 
913=8 P.L.T. 366=1927 P. 123. See also 
1929 C. 141. An application for restitu- 
tion under S. 144, C. P. Code, may be 
stamped as a mere application. Ad valorem 
fee is not necessary. 21 C.W.N. 544. But 
an appeal against an order passed under S. 
144, C. P. Code, is an appeal against a de- 
cree and an ad valorem stamp duty is pay- 
able thereon. 82 I.C. 321=22 A.L.J. 881. 
See also 41 C.W.N. 157=1937 C. 152; 113 
I.C. 270; 42 C.W.N. 152; 1938 Rang. L. 
R. 635; 1937 Pesh. 3=167 I.C. 879. But 
see contra 1927 L. 635. (See also under 
Sch. II, Art. 1). So also on an appeal 
against an order under O. 21, R. 50 (2). 
10 Bur.L.T. 42=35 I.C. 429; 1930 L. 825; 
37 C.W.N. 227. See I.L.R. (1939) Kar. 
589—1939 Sind 161 (F.B.). (Case under 
Bombay Amending Act and notification). 
Also on an appeal against an order under O. 


21, r. 99. 10 B. 238 ; 8 C. 720. See alsa 
29 M. 172; 4 M. 221. Regarding Court- 
Fees in appeals in land acquisition cases, see 
192 7 C. 45=97 I.C. 140; 29 L.W. 237= 
1929 M. 223; 35 C.W.N. 1103; 138 I.C. 
199=1932 O. 224. (See also under S. 8). 
An application for settlement of fair rent 
and for declaration under Ss. 105 and 105-A 
of the Bengal Tenancy Act ad valorem 
Court-fee is payable on the value of the sub- 
ject-matter. 117 I.C. 701=1929 C. 141. 
The principle of valuation in appeal is the 
same as in original plaint. 1930 R. 164. 
The value of the subject-matter in dispute in 
an appeal must be the value of the relief 
granted by the decree which the appellant 
wishes to disembarrass himself of. The 
question is “what is the value to the appel- 
lant of immunity from the decree/’ Upon 
the answer depends the value at which the 
appeal ought to be assessed. It is not open 
to the appellant defendant to avoid assessing 
his appeal at its full valuation merely because 
it may prove, as a result of the appeal itself, 
that tihe plaintiff’s valuation was excessive. 
1941 A.L.J. 381=1941 All. 295. An ad 
valorem Court-fee has to be paid on a memo- 
randum of appeal against a decree or order 
having the force of a decree. A memoran- 
dum of appeal against an order rejecting a 
plaint must be stamped ad valorem . 1929 P. 
615. See also 60 C. 530=37 C.W.N. 227 
=1933 C. 546; I.L.R. (1939? Kar. 589= 
1939 Sind 161 (F.B.) [appeal from order 
under C. P. Code, O. 21, r. 50 (2)]. Where 
a plaint is rejected under O. 7, r. 11, C.P. 
Code, as the deficiency in Court-fee was not 
made good and an appeal is preferred there- 
from, the subject-matter of the appeal is not 
the amount of the claim in the suit but the 
sum of money rightly claimable as Court- 
fees. Ad valorem Court-fee on the difference 
between the amount demanded by the Court 
and that paid by the plaintiff, ought to be 
paid on the memorandum of appeal. 1939 N. 
L.J. 32. But see 1935 N. 83 (Court-fee is 
same as that on plaint) ; I.L.R. (1938) Mad. 
981= (1938) 1 M.L.J. 662. Court holding 
additional Court-fee necessary and returning 
plaint for necessary amendments instead of 
demanding additional Court-fee and rejecting 
plaint on failure to pay— Proper procedure 
pointed out — Court has no power to direct 
amendment. See 1938 M. 645=47 L.W. 523. 
An appeal from a decision under O. 21, r* 
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^63-H, C. P. Code should be valued at the 
.amount which the decree-holder seeks to re- 
-cover from the garnishee. This of course is 
■not necessarily the same as the amount for 
which he has a decree against the judgment- 
debtor. S. 47, C. P. Code, has no applica- 
tion to decisions under R. 63-H of O. 21. 
Appeals from such decisions must be valued 
T>y the appellant and Court-fee paid ad valo- 
rem on the value under Sch. I, Art. 1 and 
not under Sch. II, Art. 11, Court-fees Act, 
22 Pat. 278=209 I.C. 394=A.I.R. 1943 

Pat. 280=222 I.C. 382. 

* Court-fees on Set-off . — The words “set- 
off 1 and “counter-claim" are not defined in 
the Court-Fees Act. Thej* refer to a cross- 
claim against the plaintiff which entitles the 
defendant to refuse to pay the amount de- 
manded by the plaintiff and to assert that the 
result of setting off the cross-claim of the de- 
fendant would be that the defendant would 
on the contrary be entitled to a decree for 
the balance. 1933 Sind 247. See also 13 
X.L.T. 45; 1935 P. 110; 1940 N.L.J. 176. 
Where the defendant claims set-off, the 
amount of which exceeds the amount of claim 
made against him, he must pay ad valorem 
Court-fees on the entire sum claimed by him 
.and not merely on the difference between the 
two amounts. 45 A. 218=20 A.L.J. 1005 
=1923 A. 118. also 8 A. 396; 13 B. 
<372; 15 M. 29. The expression “set-off" 
includes an equitable set-off also and is not 
■confined to legal set-off coming under O. 8, 
r. 6, C. P. Code. 147 I.C, 719; 1933 M. 
203; 142 I.C. 719 following 45 All. 218. 
.5*^ also 58 M. 338=68 M.L.J. 23; 1936 

A.M.L.J. 60; 1936 N. 290; 165 I.C. 430 
=1936 N. 222; 1938 A.L.J. 701=1938 All. 
522; 43 C.W.N. 838=1939 Cal. 415; 45 
Bom.L.R. 516=210 I.C. 88=A.I.R. 1943 
Bom. 227; I.L.R. 1944 Nag. 260=209 I. 
C. 241=1943 N.L.J. 455=A. I. R. 1943 
Nag. 314. No claim for set-off can be de- 
creed in excess of the amount claimed. Pay- 
ment of further Court-fee after decision is 
not permissible. I.L.R. 1944 Nag. 260= 
1943 N.L.J. 455=209 I.C. 241= A. I. R. 
1943 Nag. 314. Suit for possession of share 
by partition — Defendant claiming to be in 
possession under wakfnama — Decree by trial 
•Court finding wakf invalid — Appeal seeking 
to set aside decree— Claim by appellant that 
declaration of validity of wakf will be enough 
— Court-fee payable. 159 I.C. 727=1936 
A. 216. Where on a suit on a promissory 
note the defendant claimed a specified amount 
by way of damages, setting, out the particu- 
lars of the claim made by him as one arising 
from the transaction of sale which led to the 
•execution of the promissory note and by rea- 
son of the breach of covenant alleged to have 
been committed by the plaintiff. Held, that 
the claim by way of set-off came under Art. 
1, Sch. I. (Ibid.) In a suit for accounts 
and to recover moneys of a dissolved partner- 
ship the defendant's claim for decree on ac- 
counts is not a counter-claim* No Court-fee 
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were referred to arbitration out of the Court 
ana it was found that the money was pay- 
?M e J° defendant. The Court could direct 
the defendant to plead the award as an ad- 
justment and claim the amount awarded, pay- 
c P, u rt-fee thereon. 18 S.L.R. 111=88 
• ‘ Sind 266. There is nothing 
.Court- fees Act directing payment of 
t h^'l ee °rr,? ral ^Presentations made before 
a Judge. When admittedly no written state- 
ment is filed by the defendant no Court-fee 
is payable. on any set-off or counter-claim 

f i So ally hy tile defendant. 1945 A.M. 
J-*. .1 . 28. 

Cross-Objections. — A memorandum of 
cross-objections must bear Court-fees ad valo- 
rem on the value of the subject-matter in 
dispute. 46 C. 160=45 I. C. 939=27 C. 
k-/- T t?3; 15 A.L.J. 886; 1933 O. 528: 
p 5 L C - ^ = r 193S O.W.N. 505; 39 P.L. 
f 0 -, 0 S ®?; 185 r.c 623; 43 C.W.N. 838= 
1939 Cal. 415. Petition stating reasons on 
which the respondents supported the decree^ 
does not amount to cross-objection for which 
ad valorem fee is payable. 44 A. 577=1922 
,• - 8 0- Nor mere criticism of judgment. 
IP- 258 ; 25 O.C. 275=1923 O. 44 (1). 
Where the suit of the plaintiff-appellant was 
entirely dismissed by the Court below and 
there was nothing in that decree against 
which the defendant-respondent was required 
to object, objections filed by him supporting 
the decree on some of the grounds that have 
then decided against him in the Court below 
are strictly speaking not cross-objiections but 
are really only a means of giving notice to 
the appellant of his intentions and an ad 
valorem Court-fee is therefore not pavable 
on them. 1937 O.L.R. 554=1937 O.W.N. 
1057=1937 O. 512. See also I.L.R. (1938) 
Mad. 981=1938 Mad. 498=(1938) 1 M.L. 
J. 662. In the case of cross-objections re- 
lating to possession of land, ad valorem fee 
is payable on its value and not on the basis 
calculated under S. 7 (v ) . 22 A.L.J. 911. 
Cross-objections in a suit for declaration, 
must bear ad valorem fee under this Article 
as Art. 17 of Sch. II does not refer to 
cross-objections. 3 P.L.J. 197=45 I. C. 
568. See also 40 A. 93=43 I.C. 179. On 
a cross-objection as to the finding of the 
lower Court on a portion of sale considera- 
tion being not for legal necessity, Court-fees 
should be paid on the amount held to be not 
for legal necessity. 45 A. 537=1924 A. 175. 
See also 40 A. 93=43 I.C. 179=15 A.L.J. 
886; 1939 Rang. 375. A respondent who 
files a memorandum of objiections cannot 
claim to have Court-fees reduced simply 
because the appellant has paid more than 
what he should have paid. 46 C. 160=45 
I.C* 939. A memo, of cross-objections filed 
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in the High Court on the question of costs only be stamped to the extent required by 
only does not fall tinder Art. 1, Sch. I, but the interests of those parties. 10 L. L. T. 
may be treated as a petition under Art. 1 23, Where the valuation of the original suit 

(d) of Sch. II and a Court-fee of Rs. 2 is over Rs. 5,000, but the appellant is inte* 

is leviable thereon. 64 I. C. 606=25 C.W. rested only to the extent of Rs. 200, he can 
N. 934. But see contra 2 R. 637=1926 R. value his appeal at Rs. 200. 37 A. 208= 
145; 98 I.C. 272=1926 L. 645 ; 8 P. 543 13 A.L.J. 283. In a second appeal from 

=1929 P. 286; 1930 A. 1097. No Court- a dismissal of an appeal for non-payment of 
fee is chargeable on a memorandum of ob- deficient Court-fee, the dispute in the lower 
jections filed under O. 41, r. 26, C. P. Code. Court having reference only to the Court- fee 
54 A. 465=1932 A. 526. Where the defen- payable, the subject-matter in dispute in 
dant is not putting forward any counter- second appeal is the amount of stamp in 
claim, but is making various claims as to dispute between the parties, in other words* 
items in the particular account to be taken the difference between the Court-fee paid and 
in the suit, he cannot be asked to pay Court- the Court-fee demanded is the matter in dis- 
fees on those sums. 1933 M. 353. See also pute in second appeal. 1938 Mad. 498= 
1940 Rang. L. R. 529=1940 Rang. 300. The I.L.R. (1938) Mad. 981=(1938) 1 M. L. 
plaintiffs and the defendants were tenants J. 662. See also 1937 O. 512. The sub- 
in common. The plaintiffs sued for parti- ject-matter of every appeal does not neces- 
tion of the property. In their written state- sarily coincide with the subject-matter of 
ment the defendants said that the plaintiffs the suit in regard to which the appeal has 
had been managing the property and recover been filed. I.L.R. (1938) Mad. 981=1938’ 
ing the rents. They did not value their re- Mad. 498= (1938) 1 M.L.J. 662; 45 Mad. 

lief for account of the rent or pay Court-fee 246=41 M. L. J. 587. See also 1940 O. 

thereon. Held , that it was incumbent on 182. 

them to value their relief and to pay neces- Illustrative Cases. — Where a decree for 


sary Court-fees. 1933 S. 304. 

The Amount or Value of the Subject- 
matter in dispute. — The words “value of 
the subject-matter in dispute” in Art. 1, 
Sch. I, refer in the case of a suit, to the 
value of the subject-matter of the suit, and 
in the case of an appeal, to the value of the 
subject-matter in dispute in appeal. The 
subject-matter of the suit and the subject- 
matter of the appeal may not be the same. 
Where the appellant appeals against the de- 
cree in a suit on merits and also challenges 
the order of costs independently, then the 
value of the subject-matter in dispute in ap- 
peal is the total amount of the subject-matter 
in the suit and the amount of costs challeng- 
ed. 15 Luck. 392=1940 O. W. N. 167= 
1940 Oudh 182. S. 7 prescribes the value 
that shall remain unchanged in all stages of a 
case. Once the value of the relief is ascer- 
tained for the purposes of the plaint, the 
1st Schedule rates the relief at the same 
value for the purposes of the appeal. 6 N. 
L.R. 164=8 I.C. 1125. See also 25 P.R. 
1916=32 I.C. 121. The words “the sub- 
ject-matter in dispute” in Art. 1, Sch. I, 
mean, in reference to a cross-objection, the 
subjiect-matter in dispute in the cross-objec- 
tion. If, therefore in an administration suit 
the respondents, who have been ordered by 
the preliminary decree to pay to the appel- 
lants a certain sum as special costs in any 
event (the ordinary costs being ordered to 
abide the passing of the final decree), file a 
cross-objection relating to the findings in 
the suit, and also to the special costs, the 
cross-objection, so far as it relates to the 
special costs, is chargeable with Court-fees ad 
valorem on the amount of the costs. 1939 
Rang. L. R. 474=1939 Rang, 375, An ap- 
peal filed by some only of the plaintiffs need 


possession is given to the plaintiff conditional 
on his paying a certain amount to the defend- 
ant an appeal by him against the condition 
must be valued ad valorem on the amount he 
was asked to pay. ( Ibid .); 59 I.C. 667= 
21 P.W.R. 1921; 92 I.C. 624=1926 M. 
225; 10S I.C. 379 (2)=10 L.L.J. 55; 45 
M. 246=1922 M. 211. Where a plaintiff 
asks for a declaration that a certain decree 


against him is void and illegal, it involves, 
the setting aside of the decree and relieving 
plaintiff of the obligations arising thereunder 
and, therefore, involves a consequential re- 
lief and the plaintiff is liable to pay an ad' 
valorem Court-fee under Art. 1, Sch. I and 
not fixed fee as given in Art. 17 (Hi) of 
Sch. II. 1940 O.W.N. 1121=191 I.C. 413 
—16 Luck. 526. Where the plaintiff's iuit 
for possession was decreed on condition of 
the plaintiff paying off the encumbrances on 
the property, an appeal against the condi- 
tion should bear an ad valorem Court-fee 


on the value of the encumbrance. 1 P.L.T. 
738=57 I.C. 481. See also 59 I.C. 667.. 
Where a suit for possession in which the 
defendant admits plaintiff's title but claims 
a charge of Rs. 700 over that property, is- 
decreed but without upholding defendant's- 
claim and the defendant files an appeal, he 
should pay ad valorem Court-fee on Rs. 700, 
the amount claimed by him. 1936 L. 935. 
Where in a suit for ejectment, the defendant 
Inn k 1 himself an d a-lso claimed Rs. 

500 as compensation for improvements, and a 
decree was passed for the plaintiff the claim 
in respect of improvements being disallow- 
ed, an appeal by defendant again raising both 
the questions should bear Court-fee only as 
on a suit for possession. 23 M. 84. See also 
48 M. 652=47 M.L.J. 919=1925 M. 323. 
Thus in a case where the claim for improve- 
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ments is incidental to a decree for posses- 
sion Court-fee is as in a suit for possession. 
See 1926 Mad. 225. See also 1940 O.L.R. 
92 (Appeal against order disallowing claim 
under S. 9, U. P. Encumbered Estates Act). 
Though the real subject-matter in dispute has 
reference only to the amount of compensa- 
tion, still a party can as a mere camouflage 
raise a question of title in order to escape 
liability for Court- fees. There is no provi- 
sion of law authorising him to bring the case 
under S. 7, Cl. (v ) . See 1928 M. 929= 
110 I.C. 752. See also 1931 L. 633. Where 
the defendant’s plea in a suit for possession 
that the plaintiff cannot get possession with- 
out payment of her dower debt, was rejected 
by the lower Court and the suit decreed, and 
the defendant appealed, held , that she was 
not bound to pay any Court-fee on the dower 
amount and the Court could grant a decree to 
plaintiffs conditional on payment of dower 
debt to defendant. 36 A. 322=25 I.C. 935 
=12 A.L.J. 481. Where in the decree of 
the lower Court a charge is created over the 
lands purchased by the defendants for pay- 
ment of certain amounts to the plaintiff and 
the defendants appeal to remove the charge, 
they should pay ad valorem Court-fee on the 
value of the properties or on the decretal 
amount whichever is less. 5 P. 721=8 P. 
L.T. 284=1927 P. 46; 11 P.R. 1916=33 
I.C. 138; 7 L. 215=96 I.C. 473=1926 L. 
408 (appeal from the decree rendering a pro- 
perty liable for the decree amounts) . The 
plaintiff sued to recover dower. The trial 
Court decreed the suit against the person and 
personal property of 1st defendant but re- 
fused to pass a decree against the assets of 
deceased in the hands of defendants 2 to 5. 
The plaintiffs besides claiming a further sum 
by way of interest also prayed for a further 
declaration that the assets of the deceased 
might be made liable for the decree debt. 
Held, that Court-fee was payable on the ad 
valorem scale on the value of the debt in res- 
pect of which the liability of the properties 
was sought to be established. 54 A. 608= 
1932 A. 406=1932 A.L.J. 387. An appeal 
against one defendant only to establish his 
liability on a hypothecation bond must bear 
Court-fee calculated on the amount of the 
debt sought to be recovered. 13 M. 508; 
24 Bom.L.R. 313. See also 86 P.R. 1912 
=222 P.L.R. 1912. Where a decree gives 
the plaintiff a partial relief, the plaintiff 
appellant is bound to pay Court-fee on the 
difference between the value of the relief he 
claims and that granted by the decree ap- 
pealed from. 19 C. 272. See also 6 P. 17 
=1927 P. 123. In an appeal from instal- 
ment decree Court-fee must be paid on the 
difference to the appellant between getting 
his money on the date of the decree and 
setting it by instalments as ordered. 12 
P R. 1915=24 I.C. 931. See also 19 C. 
272; 167 I.C. 26=1937 Pesh. 31; 1936 Pesh. 
232. A plaintiff appellant who seeks to get 


rid of an order for payment of a sum of 
money should value his appeal at the amount 
of that sum of money. Plaintiff got a decree 
for possession subject to his paying his share- 
of the debts binding on the property. Plain- 
tiff appealed against the order requiring him 
to pay. Held, that he should value his ap- 
peal on the basis of the value of the order 
for payment which he was seeking to get 
rid of in the appeal. 52 L.W. 397=1940 
Mad. 955= (1940) 2 M.L.J. 406. The 
plaintiff sued for the recovery of a certain 
amount from a company and from certain 
debenture-holders of that company and for a 
declaration that the amount was recoverable 
in priority over the debentures in favour of 
certain other persons. The debenture-holders 
appealed to the High Court to modify the 
decision of the trial Court by ref using the de- 
claration as to priority’. Held , that Court-fee 
payable was ad valorem on the decretal 
amount or on the value of the debentures 
whichever was less. 54 A. 553=19 32 A.L.J. 
385. If in a suit to contest a notice of 
ejectment falling under S. 7 (xi) (<f), the 
landlord defendant appeals and the relief 
which he desires to get rid of is simply the 
amount of compensation awarded to the plain- 
tiff, he should pay ad valorem Court-fee. 11 
L.L.J. 116. If in an appeal in a partition 
suit, the appellant claims sums as due from 
the other party further than what was allow- 
ed by the lower Court, Court- fees should be 
paid ad valorem on the amounts claimed. 33 
P.L.R. 12. See also 32 P.L.R. 854. Ap- 
peal from order as to restitution under C. 
P. Code, S. 144, ad valorem Court-fees to 
be paid. See 41 C.W.N. 157=1937 C. 152; 
167 I.C. 879=1937 Pesh. 3 (order by trial 
Court refusing to allow costs directed to be 
paid by Priw Council). See also 42 C.W. 
N. 152; 1938 Rang.L.R. 635. Where an 
appeal is filed against an order of the trial 
Court awarding interest on the decretal 
amount to be refunded under S. 144, C. P. 
Code, claiming additional interest, the Court- 
fee payable is ad valorem Court-fee on the 
amount claimed. So also where the oppo- 
site party making the refund files a cross- 
objiection praying for reduction of the inte- 
rest awarded by the trial Court, it must 
pay ad valorem Court-fees on the interest 
sought to be reduced. 167 I.C. 879=1937 
Pesh. 3. Where in a suit on a mortgage by 
one of the two mortgagees the widow of the 
other impkaded as a defendant prays for a 
declaration that the mortgagees were not 
members of a joint Hindu family and that 
as they both had contributed to the mortgage 
money she is entitled to one half of anything 
found due and the Court grants the declara- 
tion and passes a decree in favour of both 
the plaintiff and the widow and the plaintiff 
appeals against the declaration alone he has 
to pay ad valorem Court-fee on the valuation 
of the suit under Art. 1, Sch, I of the Court- 
Fees Act and not the fixed fee as given under 
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Art. 17 (iii) of Sch. II of the Act. The 
question in such an appeal is whether the 
decree is to remain a joint decree or whether 
it should become a decree solely in favour of 
the plaintiff. 1943 A.W.R. (C.C.) 57=A. 
I.R. 1943 Oudh 361. 

Future Interest. — WT iere the amount due 
•could be ascertained from the judgment and 
decree appealed from that should ^ be the 
value of the appeal or cross-objection and 
future interest need not be taken into ac- 
count. 36 A. 40=21 I.C. 723=11 A.L.J. 
1016. Sec also 3 P.L.J. 443=44 I.C. 50; 
171 I.C. 79=1937 N. 95; 3 P.L.T. 813= 
1923 P. 28; 6 P.L.J. 676=1922 P. 386; 
'23 S.L.R. 277; 104 I.C. 391=1927 Sind 
251. But if any future interest is determin- 
ed by the trial Court and is entered f in the 
■decree, additional Court-fee on such interest 
has to be paid. 1923 Pat. 28. See also 
1 Pat. 19; 104 I.C. 391=1927 S. 251; 167 
I.C. 577=1937 N. 6; 165 I.C. 279=1936 
O.W.N. 916; 1937 N. 95. Where the ap- 
pellant claims sums of money a definitely as- 
certainable sum among others by way of 
pendente life interest which is disallowed by 
the trial Court must be held to be part of 
^'amount or value of the subject-matter in 
•dispute” and ad valorem Court- fee is pay- 
able under Sch, I, Art. 1, on the sum claim- 
ed as pendente lite interest. 52 A. 1029= 
1931 A. 351; 23 Pat. 905=219 I.C. 234= 
1945 P.W.N. 7=A.I.R. 1945 Pat. 145. 
Where the mortgagee appealed on the ground 
that interest ought to have been allowed till 
the date of realization, Court-fee is payable 
under Art. 17 (vi) of Sch. II. 27 A. 539. 
There is no provision of law authorising as- 
sessment of additional Court-fee by reason 
*of accrual of interest pendente life where the 
plaintiff appeals. 1927 P. 230; 1923 P. 28; 
10 M.L.J. 144. See also 150 I.C. 653= 
1934 A.L.J. 957=1934 A. 805; 18 B. 696; 
,35 A. 94=11 A.L.J. 20. It is otherwise 
if the defendant appeals. 8 P.L.T. 555= 
1927 P. 230. In Madras the practice is to 
include the subsequent amount in the value 
of an appeal by defendant. The prelimi- 
nary mortgage decree in a suit for sale of 
the mortgaged property awarded the plaintiff 
a certain amount on account of principal and 
interest on a part of the principal from the 
date of the suit till the date fixed for re- 
demption. In the appeal the plaintiff claim- 
ed interest on the whole amount of the prin- 
cipal from the date of the suit till the date 
of realization. Held , that the period from 
the date of the institution of the suit till the 
date of realization was divisible into two 
parts: (1) the period from the date of the 
institution of the suit up to the date of re- 
demption, and (2) the period from the date 
of redemption up to the date of realization. 
As far as the second period was concerned, 
the amount claimed by the plaintiff was un- 
ascertainable . He must therefore pay a 
Court-fee of Rs. 10 under Sch. 2, Art. 17 
(vi) in respect of this second period. As 


far as the first period was concerned ilic 
total amount claimed by the plaintiff 
was ascertainable. The . total amount 
awarded to the plaintiff in respect 
of this period was also ascertainable. From 
the total amount claimed in appeal in res- 
pect of the first period must be deducted the 
total amount awarded to the plaintiff in res- 
pect of this period by the trial Court. The 
difference between these two sums would be 
definite and ascertainable sum. Court-fee on 
this sum must be paid ad valorem under 
Sch. I, Art. 1. 45 P.L.R. 382=A.T.R. 
1943 Lah. 275 (F.B.); see also 40 P.L.R. 
123. Where a preliminary mortgage decree 
directs the payment of the principal with in- 
terest from the date of the suit till the date 
of redemption fixed by it the defendant is 
bound to pay interest till the date of re- 
demption even if he redeems the mortgage on 
a date earlier than the date fixed for re- 
demption. Consequently in the appeal by 
the defendant praying for the dismissal of 
the plaintiff’s suit in its entirety the defen- 
dant must under Sch. I, Art. 1 pay ad valo-' 
rem Court-fee on the principal and interest 
from the date of suit till the date fixed for 
redemption. 45 P.L.R. 382=A.I.R. 1943 
Lah. 275 (F.B.) (Such a decree is however 
not in accordance with the provisions of O. 
34, r. 2 and Forms 5-A of App. D of the 
C. P. Code). 

Interest Pendente lite. — There is no 
provision in the Court-Fees Act under which a 
plaintiff can be called upon to pay Court-fee 
on the interest which accrues after the insti- 
tution of the suit. The holder of a mort- 
gage decree who has already paid Court-fee 
on the amount due at the date of suit can 
execute a decree for a higher amount on ac- 
count of interest pendente lite without being 
liable to pay additional Court-fee thereon. 
When a wrong order is made for such pay- 
ment and complied with, the decree-holder 
cannot execute the decree for such payment 
made by him, as the amount cannot properly 
be regarded as costs in the case recoverable 
from the judgment-debtor. 152 I.C. 244= 
15 P.L.T. 548=1934 P. 571 (S.B.). See 
also 154 I.C. 470; 1939 Pat. 83=17 P. 687 
—1939 P.W.N. 162. As to future interest, 
see also 157 I.C. 633=1935 O.W.N. 919. 

Mesne Profits— Appeals.— The value of 
an appeal by defendant from a decree award- 
ing future mesne profits must include the 
future mesne profits decreed from the date 
of plaint till the date of appeal. See 50 M. 
488. An appeal from a final decree under 
O. 30, r. 12 (2), C. P, Code, in respect of 
subsequent mesne profits is chargeable with 
ad valorem fee. 45 M. 280=42 M.L.J. 
184=1923 M. 19; 11 P. 532=1932 P. 228; 
12 P. 188=13 P.L.T. 810=1933 P. 81. No 
Court fee is payable on future mesne profits 
in an appeal from the preliminary decree. 20 
Jf-L-J. 98=5 I.C, 880; 21 M. 371; 13 C. 
W.N. 815. Where the appellants have .paid 
full Court-fee on the claim for mesne profits. 
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in appeal against the preliminary decree, they 
need not pay any additional fee on their 
appeal against the mesne profits ascertained 
subsequent to their original appeal. IS I.C. 
=72=16 C.L.J. 564. See also 3 P. 875= 
i * ? * 694. Where the suit involves a 

claim for mesne profits ad valorem Court- fee 
is payable on the amount for which the ap- 
pellant seeks to avoid, liability or on the 
amount by which he seeks to enhance the 
value of the decree. This rule applies to all 
appeals whether the profits have accrued 
before suit or after the institution of the 
suit. 14 P.L.T. 180=12 P. 694=1933 P, 
234. See also 1937 P.W.N. 893=18 Pat. 
L.T. 864. Where the plaintiff's claim to 
mesne profits was disallowed, an appeal filed 
by him should bear Court-fee on the amount 
of mesne profits which had been claimed and 
disallowed. 1931 A.L.J. 413=1931 A. 538. 
Where mesne profits are left to be ascertain- 
ed in execution, an appeal from a decree 
awarding mesne profits must be valued at the 
same valuation as the suit. 49 I.C. 962: 
1 I.C. 670=13 C.W.N. 815; 1929 P. 731. 
But see 53 M. 540; 22 Mys.L.J. 92=49 
Mys.H.C.R. 38. Tentative valuation of a 
claim is permissible only in suits for ac- 
count and mesne profits. Defendant who 
in a suit for damages sets up a cross-claim 
for damages suffered by him on account of 
the acts and conduct of the plaintiff and 
asks for a set-off against the plaintiff's claim 
must estimate his claim as accurately as he 
can and pay ad valorem Court-fee thereon 
and cannot be allowed to put a tentative 
valuation for the claim. 183 I.C. 373=43 
C.W.N. 838=1939 Cal. 415. 

Relief as to costs. — When relief is sought 
with regard to costs independently of the 
main contest between the parties, Court-fees 
must be paid on the costs decreed. 3 P.L. 
J. 443=44 I.C. 50; 19 M. 350; 35 P.L.R. 
656=1933 L. 739. See also 15 7 I.C. 9o 
=1935 L. 379. „ ^ ^ 

Account Suits. — See also under S. 7, Ci. 
(hr) (/). Ten rupees stamp is sufficient for 
an appeal in a preliminary decree for dis- 
solution of partnership dealing with certain 
items disallowed, as such disallowance is only 
incidental to the main relief. 1 L. 6=57 
I.C. 185. In a suit for an account it is 
open to the defendant to say that on the 
accounts being gone into, money would be 
due to bitn and that a decree should be pass- 
ed in his favour for such amount as may be 
found due to him. In such cases, the Court 
should not refuse to pass a decree in favour 
of the <Wendant if it finds that the plaintiff 
is indebted to the defendant. In the absence 
of any express provision in the Court-Fees 
Act, there is no obligation on a defendant to 
claim any specific sum as due to him in his 
written statement or to pay Court-fee there- 
on on pain of being debarred from ob tain ing 
a decree in his favour in the same suit. Nor 
where a defendant nominally value his re- 
lief in his written statement on which he pays 
g.CLM.— 849 


Court-fee and offers to pay additional Court- 
fee on such sum as may be found due to him 
on a settlement of accounts can he be deem- 
ed to have relinquished his claim for the 
bailee l<ms. 247. See also 43 Bom. 

B^‘. 477~ mi B ‘ 242=l - L - R - (1941) 

Compromise.— -S uit to declare compromise 

£ e r re ? n^‘^£? urt '’ fee payaMe. See 
1934 A.L.J. 955=1934 A. 1071. 

Appels in Mortgage Suits.— Where the 
plaintiff in a mortgage suit for sale appeal* 
apmst the decree for sale, in order to esta- 
blish the liability to the debt of certain pro- 
perty exonerated by the lower Court, Court- 
fee is payable on the decree amount but not 
exceeding the market value of the property. 
16 M.L.J. 458=30 M. 96 (F.B.). See also 
37 C. 914; 33 A. 20; 44 C.W.N. 482. So 
also where the defendant appeals on the 
ground that certain property was not liable 
under the mortgage. 10 M. 197. See also 
5 O.L.J. 663=43 I.C. 535; 1928 N. 316; 
5. P. 721. The method of valuation men- 
tioned in S. 7 (5) cannot be adopted in such 
a case. 1931 M. 710. See also 54 L. W. 
526= (1941) 2 M.L.J. 774=A.I.R. 1942 
Mad. 152. (Suit for money claiming first 
charge on certain assets — Decree for money 
without charge— Appeal claiming charge on 
assets — Court-fee to be paid on value of 
assets). Where a decretal amount has been 
ordered to be recovered from a certain pro- 
perty and an appeal is preferred to get that 
property released from the liability the 
valufe for the purposes of Court-fee would be 
the price of the property or the decretal 
amount whichever is less. 176 I.C. 319= 
1938 Pesh. 38. Where mortgage decree for 
sale declares the separate liabilities of diffe- 
rent properties from different sums of money, 
the Court-fee on appeal by one of the de- 
fendants whose property had been held liable 
for a specific sum of money must be calcu- 
lated on the sum for which the property had 
been held liable. 35 A. 92=18 I.C. 577— 
11 A.L.J. 33. Members of a joint family 
have no specified shares in the family pro- 
perty and where some of them appeal against 
a decree in a suit to enforce a mortgage of 
the family property, Court-fees must be pud 
on the amount decreed and not on the ap- 
pellant's share of the amount. 55 I.C. 233 
(P.). Art. 1, of Sch. I applies to appeals 
in mortgage suits and Court-fee is payable 
on the subject-matter in dispute in the ap- 
peal and not on the principal money secured 
by the mortgage. 30 A. 547=5 A.L.J. 
531. See also 47 A. 926=23 A.L.J. 853 
=1925 A. 734; 162 I.C. 729=38 P.L.R. 
12=1936 L. 17; 1 L. 234 ; 29 A. 471=107 
I.C. 671 (1). On this point, see also the 
cases noted under S. 7 Cl. (tar). la 
appeal against decree for redemption or fore- 
closure claiming a higher amount than that 
fixed by the Court, Court-fee should be paid 
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on the excess amount claimed. 5 P.R. 1911 
=9 I.C. 676 ; 74 I.C. 88 (1J-1924 O. 170; 
22 I.C. 642=16 O.C. 354; 29 I.C. 609. 
See also 1939 M.L.R. 81 (Civil). Quaere : 
whether the Court-fee payable in redemption 
appeal is ad valorem or on. the diminution 
claimed in the appeal. 122 I.C. 736=1930 
L. 601; 134 I.C. 124=1931 L. 633; 1937 
N* 6. Cross-objections in appeals arising 
out of redemption suits must be stamped ad 
valorem on the amount by which the decretal 
amount is sought to be reduced. (11 I.C. 
198, Rel. on.) 11 O.W.N. 559=1934 O. 
246. An appeal filed by certain defendants 
in a mortgage suit whose claim to priority of 
their mortgage was negatived by the lower 
Court, praying for a declaration that they 
were the prior mortgagees should bear ad 
valorem Court-fee and Art. 17 (Hi) has no 
application. 54 A. 347=1932 A.L.J. 45 
=1932 A. 221. But see contra 61 C. 320= 
148 I.C. 1084=58 C.L.J. .542=39 C.W.N. 
248=1934 C. 3 77, In a suit for sale or 

mortgaged property, the puisne mortgagee 
and mortgagor were impleaded. The mort- 
gagor ’ denied the puisne mortgage, but the 
Court found it to be subsisting, and in the 
decree, ordered that the balance, after pay- 
ing off, the plaintiff mortgagee should be 
paid to the puisne mortgagee and the sur- 
plus, if any, should he given to the mortga- 
gor. In an appeal by the mortgagor chal- 
lenging the portion of decree in favour of 
the puisne mortgagee, held, that ad valorem 
Court-fee on amount due on the mortgage 
should be paid and not merely for a decla- 
ration. 146 I.C. 1003=1933 L. 954. Ap- 
peal against a mortgage decree on the ground 
that a condition of priority should be remov- 
ed requires an ad valorem fee. 4 P.L.J. 323 
=51 I.C. 786. Ad valorem Court-fees must 
be paid on an appeal from an order refusing 
to make a personal decree under O. 34, r, 6, 
C. P. Code. 40 A. 553=47 I.C. 562=16 A. 
L .J. 437; 195 I.C. 239=1941 Pesh. 56. 
So also on an appeal against an order pass- 
ing such personal decree. 1924 A. 292. 
See also 30 I.C. 497=19 O.C. 121; 6 N. 
L.R. 164; 195 I.C. 239=1941 Pesh. 56; 
(1945) 2 M.L.J. 87=58 L.W. 318=A.I.R. 
1945 Mad. 425. Where the mortgagor object- 
ed to the passing of final decree pleading an 
uncertified payment which the Court reject- 
ed and final decree is passed, it is not an 
order in execution but a Judgment in the 
mortgage suit and an appeal therefrom must 
bear stamp ad valorem . 1928 R. 194=6 R. 
285. [35 A. 476 (F.B.) and 22 Bom. L. 
R. 811, Foil.] An appeal against a final de- 
cree on the ground that the mortgagor should 
or should not have been allowed further time 
in which to pay the mortgage-debt is not an 
exception to the general rule that an appeal 
against a final decree requires an ad valorem 
Court-fee. 7 N.L.R. 41; 130 I.C. 98= 
1931 N. 1 (F.B.). The plaintiff sued for 
a declaration that the property mortgaged 
by certain deeds executed by a Mahant is the 
property of a certain math and that the 


mortgagees have no right to have the pro- 
perty sold by auction. Held, that the plain- 
tiff sought, in effect to have the mortgage 
deeds in question adjudged void and the 
suit must be regarded as falling under S. 
39 of the Specific Relief Act and as being 
not of a purely declaratory nature, and ad 
valorem Court-fee was payable. [1932 A. 
L.J. 684 (F.B.), App.] 1936 A.L.J. 798 
=1936 A. 710. Mortgage decree — Some of 
mortgaged properties purchased in execution 
by mortgagee in part satisfaction — Mortgagee 
assigning properties purchased and also 
balance of decretal dues to third person — 
Decree thereafter re-opened and new decree 
passed under Bengal Money-Lenders Act 
directing restoration of properties to mort- 
gagor— Appeal by assignee challenging vali- 
dity of decree, instalments and order for 
restoration, but not amount of decree — Court- 
fee payable is on value of the properties. 49 
C.W.N. 385=A.I.R. 1945 Cal. 354. As to 
Court-fee on appeal from personal decree in 
mortgage suit, see 62 C. 568=39 C.W.N. 
315. 


Appeals in Partition Suits. — In partition 
suits whether the plaintiff is in joint posses- 
sion or out of possession the plaint or memo- 
randum of appeal must bear ad valorem 
Court-fees on the value of share. Art. 17 
(6), Sch. II, will not apply. 73 I.C. 788. 
See also the cases noted under S. 7, Cl. (iv) 
( b ) . Where in a partition suit, the appel- 
lant claims certain sums from the other party 
and also pleads that he should not have been 
made liable for certain other sums, Court- 
fee is payable on the several sums on the 
ad valorem scale. 32 P.L.R. 854. See also 
33 P.L.R. 12. 


Partition Suit, Appeal in — Court-fees. 
See 157 I.C. 787=1935 L. 14. 

Appeals in Pre-emption Suits.— Where 
one of the grounds of appeal in a suit for 
pre-emption is that the right to pre-empt 
has or has not been established as the case 
may be, the subject-matter of the dispute 
continues to be the right of pre-emption, and 
its value must be determined with reference 
to S. 7, Cls. (v) and (w). 6 A. 488. But 
when the question in appeal relates solely to 
the amount to be paid by the pre-emptor, 
me Court-fee must be calculated on the dif- 
ference. between the amounts allowed as the 
sale price and that claimed or admitted by 

131 LC - 751= 
1931 L . 490 ; 76 P.R. 1913=19 I.C. 961. 
In the above classes of cases it may hap- 
pen that the appeal against the whole decree 
is chargeable to less Court-fee than an ap- 
peal against part of the decree. An appel- 
lant is entitled notwithstanding his admitted 

only ,P art of a decree to 
take advantage of anomaly existing in the law 

jL_ • ee , 30(1 to a PP«d against the whole 
EL. orde , r - fo avoid payment of a higher 
court-fee apphcable to an appeal if. only an 
appeal against part of the decree is prefer- 


Sob. tj 


1 'hb Court-Fees Act (VII of 1870), 




red. See 32 P.L.R. S91=1931 L. 633. 
Where in a suit for possession of house by 
pre-emption is decreed on payment of Rs. 700, 
the Court-fee on memorandum of appeal 
should be paid ad valorem on that amount, 
1934 L. 424. See also 1928 M. 929=110 
I.C. 752 (parties can avail of camouflage 
of law). 

Promissory note— Suit on.— Where on a 
suit brought on the basis of a promissory 
note the defendant claimed in his written 
statement a _ specified amount by way of 
damages, setting out the particulars of the 
claim made by him as one arising from the 
transaction of sale which led to the execu- 
tion of the promissory note in favour of the 
plaintiff and by reason of the breach of cove- 
nant alleged to have been committed by the 
plaintiff. Held, that the claim by way of 
set-off came under Art. 1, Sch. I. 142 I.C. 
719=1933 M. 203. Suit on promissory note 
— Decree against defendant personally — Ap- 
peal alleging that defendant is not personal- 
ly liable but only as trustee. — Court-fee pay- 
able is ad valorem . 52 L.W. 903=1941 M. 
313=1940 2 M.L.J. 946. 

Rent, enhancement of.— A suit for en- 
hancement of rent under S. 7 of the Bengal 
Tenancy (Amendment) Act is not governed by 
S. 7 (i) of the Court-Fees Act, because it is 
not a suit for recovery of money; or by S. 7 
(it) because a claim to enhancement of rent 
is not similiar to a right to maintenance or 
annuity and the words “other sums payable 
periodically” must be construed as implying 
sums payable in the nature of maintenance 
and annuities upon the rule of ejusdem gene- 
ris (4 P.L.J. 561, Foil.); or by S. 7 («/) 
(c), because there was no consequential re- 
lief; or by S. 7 ( xi ) because the words 
“rights of occupancy” in cl. (b) denote 
such rights under which a tenant could be 
in actual physical possession and not to others 
who hold superior interests, as a tenure hol- 
der. The Court-fee in such a suit is there- 
fore payable under Sch. I, Art. 1 of the 
Court-Fees Act on the difference between the 
rent actually paid and the rent claimed on 
appeal on the difference between the rent 
awarded by the first Court and that claimed. 
61 C. 513=38 C.W.N. 527=1934 C. 674. 
As to Court-fee on suit by tenant under S. 
112, Madras Estates Land Act and appeal 
from the decree by landlord, see I.L.R. 
(1937) Mad. 980=46 L.W. 263=1937 M. 
786= (1937) 2 M.L.J. 347. An appeal from 
a decree passed by the Special Judge under 
S 14 of the TJ. P. Encumbered Estates Act 
falls under Art. 1, Sch. I and ad valorem 
Court-fee has to be paid. Neither Art. 11 
nor Art. 17 of the Second Schedule applies 
to the case. I.L.R. (1938) All. 230=1938 
O W.N, 88=1937 A.L .J. 1373=1938 All. 
97 (F B.) ft* also 1941 O.W.N. 219= 
1941 O. 269. Appeal under S. 25, U.P. 
Agriculturists’ Relief Act — Court- f ee pay- 
able! 1937 A.W.R. 932=1938 All. 14. 


Appeals arising from a single Suit.— 
Where several defendants who could have-pre- 
ferred a single appeal prefer separate appeals 
against a decree, each must pay full Court- 
fee on his appeal. 48 I.C. 424=91 P.R. 
1918, See also 13 P.L.T. 810. Two second 
appeals by the same party against two de- 
crees passed in the appeals filed by both the 
parties against a mortgage decree, must be 
stamped separately and cannot be consoli- 
dated. 43 A. 56=58 I.C. 230=18 A.LJ. 
894. 

Maximum Fees — Proviso. — Although the 
proviso to Art. 1, Sch. I, refers only to the 
maximum fee leviable on a plaint or memo- 
randum of appeal and leaves out any refer- 
ence to written statement pleading a set-off 
or counter-claim, there is no authority for 
charging a larger sum on a written statement 
than that specified as maximum in the 
schedule. 1930 O. 140. The proviso is of 
general application and is not confined to 
plaints or memoranda of appeal under Art. 
1 only. 3 A. 108 (112); 29 C. 140. Mul- 
tifarious suits under S. 17 are also subject 
to it. 3 A. 108. 

Suits of small Cause Nature— Art. 2 
(Mad.) . — In Madras a lower scale of fee is 
prescribed for suits of a small cause value by 
Art. 2. In a suit for two sums, viz,, Rs. 600 
and Rs. 400 due respectively on two pro- 
notes, it has been held that S. 17 applies 
and Court-fee is payable at the lower scale 
for the second item. 141 I.C. 533=1933 

M. 178. Order rejecting plaint for failure 
to pay additional Court-fee, appeal from — 
Court-fee. See 1935 N. 83. See also 1939 

N. L.J. 32. 

Arts. 1 and 2 (As Amended by Madras 
Act V of 1922) — Suit in Mofussil for two 
sums of Rs. 600 and 400 — Court-fee pay- 
able. — If two sums of Rs. 600 and 400 res- 
pectively are claimed in a suit on the basis 
of two promissory notes, the Court-fee is 
payable on the two sums separately. The 
first item is governed by Art. 1 of Sch.^ I 
but the other by Art. 2 and so they are dis- 
tinct. And S. 6 is controlled by S. 17. 
1933 M. 178=65 M.L.J. 252. 

Art. 1 and United Provinces Encumber- 
ed Estates Act 1934, S. 14 (5), Explana- 
tion. — Where the amount decreed was subse- 
quently increased by an amendment in virtue 
of S. 14 (5), Expin, of the U. P- Encum- 
bered Estates Act and an appeal is preferred 
against the order of amendment, it is in sub- 
stance an appeal against the amended de- 
cree, though the memorandum of appeal 
merely purported to appeal against the order 
amending the decree and the case there- 
fore falls under Art. 1, Sch. I, and ad 
valorem Court-fee is payable. 1941 O.W.N. 
355=1941 A.W.R. (Rev.) 217=1941 O. 269. 
See also 1938 All. 97 (F.B.) ; 1941 O. 60. An 
appeal against decree of Special Judge under 
the Encumb ered Estates Act i$ governed by 
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Number. 


Proper Fee. 


3. Plaint [. . .] l in a 

suit for possession under [the 
Specific Relief Act, 1877, Sec. 

^ 3. f Repealed by Act VIII of 
1871]. 

4. Application for review 
of judgment,® if presented on 
or after the ninetieth day from 
the date of the decree* 

5. Application for review 
of judgment, ® if presented 


A fee of one-half of the 
amount prescribed in 
the foregoing scale. 


The fee leviable on the 
plaint or memorandum 
of appeal. 

One-half of the fee levi- 
able on the plaint or 


LEG. REF. 

l The words “or memorandum of appeal” 
were repealed by Act XX of 1870. 

2 The words “the Specific Relief Act, 
1877, section 9 ** were substituted for the 
words “Act No. XIV of 1859 (to provide 
for the limitation of suits') ” by Act XII of 
1891. 

8 As to application for review of judgment, 
see the Code of Civil Procedure, 1908. 


this Article and not Sch. II, Art. 11 or 17. 
(1945) O.W.N. 403=1945 A.L.W. 368. 
Am. 2 .— See 1894 Bom.P J. 346. 

Akt. 4. — The decision of a Court dismis- 
sing an appeal under O. 41, r. 11, C. P. Code, 
is a judgment and an application for review 
of the decision comes within the article. 30 
C.W.N. 334=93 I.C. 909 (2) =1926 C. 638. 
Upon an application for review, no matter, 
what may be the actual relief sought the 
Court-fee payable is the fee actually leviable 
upon the plaint or memorandum of appeal up- 
on which the judgment of which review is 
sought was passed. 20 I.C. 3=254 P.L.R. 
1913; 31 A. 294=6 A.L.J. 215=1 I.C. 209. 
See also 57 C. 679=142 I.C. 416 (N.); 74 
I.C. 255=1924 O. 108; 129 I.C. 191=1930 C 
631; 82 I.C. 297=1924 C. 881; 86 I.C. 143 
=1925 P. 368. But see contra 50 M. 488= 
52 M.L.J. 128=1927 M. 360 ; 4 B. 26; 11 R. 
120; 142 I.C. 416=1933 N. 207; 11 R. 120 
=146 I.C. 560=1933 R. 203. The word 
leviable" is used to provide for an applica- 
tion for review in forma pauperis . 31 A. 294 
=6 A.L.J. 215. See also (1941) 2 M.L.J. 
500* On the point, see also 20 A. 410; 91 
P .R. 1895. An application for review of the 
judgment in a second appeal passed before 
the Court-Fees Amendment Act of 1922 was 
presorted after the passing of the Act Held. 
the Court-fee leviable was that which fell to 
be levied under the amended Act calculated 
as if the application for review were a plaint 
or memorandum of appeal for the relief sought 
for. SO M. 488=1927 M. 360=52 

But see contra 28 C.W.N. 403=1924 
’• *932 A.L.J. 908. The words "the 
plaint m column 3 mean nothing else than 
the plaint which was actually filed and which 
has resulted in the judgment which is sought 
to be reviewed. They do not mean an ima- 


ginary plaint which might be filed at the time 
of the application for review, asking for the 
same relief^ as in that application. 57 C. 679 
=1930 C. 631; 1943 O.W.N. 14=204 I.C. 
486= A. I. R. 1943 Oudh 225. As to the fee 
leviable, see 74 I.C. 255=1924 O. 108 cited 
under Art. 4. In computing the period of 89 
days, the applicant cannot deduct the lime 
which may have been spent in obtaining a 
copy of the judgment. 2 O.C. 302. See 
also 39 P.R. 1879. Nor the days during which 
the Court is closed for vacation. 9 M. 134; 
9 C. P.L.R. 479. See also 80 I.C 794=1924 
C. 994. Application presented on 90th day, 
89th day being Sunday must be stamped with 
full fee under Art. 4. 15 C.L.J. 505=15 I. 
C. 455. Where after the appeal was dismis- 
sed and before the application for review was 
presented, the Court-fee was enhanced, the 
application is correctly stamped with half the 
Court-fees paid on the memorandum of appeal 
28 C.W.N. 403=1924 C. 881. See also 1932 
A.L.J. 908. But see the cases cited under 
Art. 4. The proper Court-fee on an applica- 
tion for review of a judgment is that payable 
on the actual relief sought for in the applica- 
tion and not the entire Court-fee paid on the 
plaint or memorandum of appeal. Thus 
where the applicant seeks review only so far 
as it affects the question of the costs award- 
ed to him Court-fee is payable only on the 
relief asked for. 11 R. 120=1933 R. 203. 

Arts. 4 and 5: Court-fee payable. — 
Under Arts. 4 and 5, the Court-fee to be paid 
on an application for review of judgment 
must be either the fee or one-half of the fee 
leviable on the plaint or memorandum of ap- 
(*;^*) which is prescribed for the origi- 
n j or .original memorandum of appeal, 
and the application cannot be valued in pro- 
portion to the value of the relief sought in 
review. 18 L. 238=1937 L. 439. An appli- 
cation for restoration of an appeal dismissed 
for non-payment of printing costs should be 
treated as an application for review and not as 
an application under O. 41, r. 19 and should 
be required to be stamped under Arts. 4 and 
i / If*;, 1, &°Ji rt A Fees Act - 17 Pat. 252=19 
® ut see rases cited 
under Sch. II, Art. 1 as regards review of 
such orders. 

Art, 5 and sec 14. — When considering the 
obligation of an applicant for a review to pay 
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Number. 


before the ninetieth day from 
the date of the decree. 

6 . Copy or translation of 
a judgment or order not being 
or having the force of, a decree. 


orler 

decree. 


Copy of a decree or 
having the force of a 


8 . Copy of any document 
liable to stamp duty under the 
Indian Stamp Act, 1879, 1 
when left by any party to a 
suit or proceeding in place of 
the original withdrawn. 


When such judgment or order is passed 
by any Civil Court other than a High 
Court or by the presiding Officer, of 
any Revenue Court or Office, or by any 
other Judicial or Executive Authority— 

(a) If the amount or value of the sub- 
ject-matter is fifty or less than fifty 
rupees. 

(b) If such amount or value exceeds 
fifty rupees. 

When such judgment or order is passed by 
a High Court. 

When such decree or order is made by any 
Civil Court other than a High Court, 
or by any Revenue Court — 

(а) If the amount or value of the sub- 
ject-matter of the suit wherein such 
decree or order is made is fifty or less 
then fifty rupees. 

( б ) If such amount or value exceeds fifty 
rupees. 

When such decree or order is made by a 
High Court. 

(a) When the stamp duty chargeable on 
the original does not exceed- eight 
annas. 

( b ) In any other case. 


Proper Fee. 


memorandum of appeal. 


Four annas. 

Eight annas. 
One rupee. 


Eight annas. 


One rupee. 

Four rupees. 

The amount of the duty 
chargeable on the ori- 
ginal. 

Eight annas. 


LEG. REF. 

i-See now the Indian Stamp Act (II of 
1899). 


Court-fee according to Art. 5 of Sch. I of 
the Act, an obligation that depends to^ some 
extent on the time at which the application 
is made, the calculation of the 90 days* time is 
not to be according to rules applicable to 
times laid down in the Limitation Act but the 
90 days mentioned in the Court-Fees Act is 
to be taken as simply 90 days. Holidays and 
time taken for obtaining copies, could not be 
excluded. But in cases of hardship where de- 
lay is not due to laches on the part of the 
applicant the Court has a discretion under sec. 
14, Court-Fees Act, to give a certificate direc- 
ting file refund of the excess fee in proper 
cases. I.L.R. (1941) Nag. 392=1941 N.L.J. 
205=1941 N. 236. 

Arts 6 to 9. — Where the Deputy Regis- 
trar whose duty is to see that all documents 
presented in the High Court are duly stamp- 
ed, accepts copies of judgments and decrees 
filed with an application under sec. 81 ( 2 ), 
Government of Burma Act, wliich have not 
been stamped as required by Arts. 6 to 9, 
Court-Fees Act, it is an implied decision that 
the copies are in order and when an objection 
is raised that it is not in order the applicant 
is entitled to time to furnish the necessary 
stamps. 196 I.C. 892=1941 R. 294. 

Arts. 6 and 7.— Notes of judgment fur- 
nished to parties under the Rules of Practice 


for the guidance of Small Cause Courts are 
copies of decrees and require a stamp under 
Art. 7. 6 M.H.C.R. App. xxiii. 

This Article is intended to authorise the 
levy of 8 annas in the case contemplated 
under O. 13, r. 9 of the Civil Procedure Code, 
which deals with the return of admitted docu- 
ments 43 I.C. 383. A copy of a general 
power-of-attomey produced in Court for veri- 
fication does not require a Court-fee stamp of 
annas 8 under this Article. (Ibid.) 


Arts. 6 and 7: Basis of valuation.— 
Ihe valuation of the subject-matter of the 
suit for the purposes of the determination of 
proper Court-fee payable on copies of judg- 
ment and decree must be made according to 
the provisions of the Gourt Fees Act itself 
(•>.,) sec. 7. 1945 A.W.R. (Rev.) 74. 

Art. 7. — Sec. 47, C. P. Code, applies to 
execution of decrees of the Privy Council. An 
order by the trial Court, refusing to allow 
costs directed to be paid by the Privy Coun- 
cil has the force of a decree and its copy 
filed with the appeal from the order, must 
bear a stamp of Re. 1 under Art. 7, Court- 
Fees Act. Where, however, the copy is under- 
stamped owing to a bona fide mistake, the 
appellate Court, can under sec. 149, C. P. 
Code, allow the appellant to make up the defi- 
ciency and can condone under sec. 5, Limi- 
tation Act, the period from which the appeal 
was filed with an insufficient stamped copy 
up to date. 167 I.C. 879=1937 Pesh. 3; 1940 
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Proper Fee. 


g. Copy of any revenue or 
judicial proceeding or order 
not otherwise provided for by 
this Act, or copy of any account 
statement, report or the like 
taken out of any Civil or Cri- 
minal or Revenue Court or 
Office, or from the office of any 
Chief Officer charged with 
the executive administration 
of a Division. 

10. [Repealed by Act VIU 
of 1890*3 

*«• Probate of a will or 
letters of administration with 
or without will annexed. 


For every three hundred and sixty words 
or fraction of three hundred and sixty 
words. 


[When the amount or value of the pro- 
perty in respect of which the grant of 
probate or letters is made exceeds one 
thousand rupees, but does not exceed 
ten thousand rupees,] * 


Eight annas. 


[Two per centum on such 
amount or value.] 1 


LEG. REF. 

*This article was substituted by Act VII 
of 1889, sec. 13 (1) . 

2 Matters within brackets in columns 2 and 
3 of Art. 11 were substituted by Act VII of 
1910. 


A.M.L.J. 91; 196 I.C. 892=1941 Rang. 
294. 

Aht. 9. — There is no provision of law and 
there is nothing in the Civil Rules of Practice 
authorising the levy of search fees for sup- 
plying copies to litigants when an applica- 
tion is made; all that is required by a party 
is to supply stamps for copies and if the re- 
quired number of stamps are supplied, it is 
the Court's duty to furnish the copies asked 
for. 51 M. 599. 

Art. 11: Scope. — The fee prescribed by 
this Article is only in respect of probates or 
letters of administration, and not in respect 
of the application for probate (for which see 
Art. 1 of Sch. II). The Court-fee payable 
on a memorandum of appeal against an order 
m probate proceedings is governed by Art. 1, 
Sch. II. Therefore an ad valorem duty on 
the value of the estate need not be levied. 9 
T.C. 538=21 M.L.J. 418. See also 4 C.W. 
N, 600; 1935 A. 449. 

Amount or value of the Property.— 
1 Value' means market value and the market 
value of mortgaged property is that of the 
equity of redemption. 6 N.W.P. 214. See 
also 3 C. 736. A person is bound to pay 
stamp duty for probate only on the amount 
of the right, title and interest of the testator 

the property bequeathed. 100 I.C. 111. 
(Mad.). The value of an annuity for deter- 
mining the amount of probate fee payable 
thereon is the market value and not ten times 
the annual payment. 1 Bom. 118. Court- 
fee is chargeable on the value at the date of 
the application for probate and subsequent 
changes do not alter the amount of Court-fee 
payable, 5 Bur.L.T. 39=14 I.C. 804, The 


expression, ‘'the amount or value of the pro- 
perty” signifies the net value obtained by de- 
duction of the debt and expenses from the 
gross value. 30 I.C. 958=20 C.W.N. 591; 
see also 18 C.W.N. 121=21 I.C. 502 ; 7 
Bur.L.T. 272=24 I.C. 793; 1 B. 118; 40 
A. 279; but see contra 13 B.L.R. App. 24; 
24 Cal. 567. The uncertainty of recovering 
a debt is no ground for reducing .the propor- 
tionate duty payable thereon for probate. 24 
C. 567. See also 13 B.L.R. App. 24. But 
see contra 55 B. 844=134 I.C. 729=33 Bom. 
L.R. 864=1931 B. 419. Nor the fact that 
an item of property is the subject of litiga- 
tion. 24 M. 241. Where property is not re- 
duced into possessbn when probate is taken 
out but the right to recover it as the subject 
of suit, the valuation of such property by the 
applicant at less than Rs. 1,000 may be ac- 
cepted by the Court. 23 C. 577. Where the 
appeal is against a decision only under sec. 
14 of the U. P. Encumbered Estates Act, it 
* falls within the scope of Art. 11, Sch. II, 
Court-Fees Act and ad valorem Court-fee 
need not be paid. 1940 O.W.N. 862=1941 
O. 60—16 Luck. 153. Hindu joint family — 
Death of coparcener — Application by survi- 
vors for Letters of Administration in res- 
pect of undivided interest of deceased— Court- 
fee to be paid. 17 Pat. 542. Property- 
Membership of Bombay Native Share and 
Stock-brokers' Association — Right of — Is not 
property liable to probate duty. 43 Bom.L. 
R. 943. In assessing the annual net profit 
of a Zamindary estate in Assam, a deduction 
of 15 p.c. of the gross annual rent demand 
for meeting the management and collection 
charges should be allowed, as allowed by the 
Assam Agricultural Income Tax Act, 1939, in 
the absence of any evidence as to the actual 
charges on this head, 49 C. W. N. 695. 
Where assets are situate in several pro- 
vinces, the duty should be calculated accord- 
ing to the rate prevalent in the Province 
where the application is made. 50 Cal. 597 
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Number. 


is. Certificate etc. — (ContdJ) 


1 isnA. Certificate under 
the Regulation of the Bom- 
bay Code, No. VIII of 18 * 7 . 


( 1 ) As regards debts and securities. 


Proper Fee. 


specified in the certi- 
ficate under section 8 
of the Act, and three 
per centum on the 
amount or value of 
any debt or security 
to which the certifi- 
cate is extended under 
S. xo of the Act, 

Notes. — ( 1 ) The amount 
of a dent is its amount, 
including interest, on 
the day on which the 
inclusion of the debt 
in the certificate is 
applied for, so far as 
such amount can be 
ascertained, 

(a) Whether or not any 
power with respect 
to a security speci- 
fied in a certificate 
has been conferred 
under the Act ; and 
where such a power 
has been so confer- 
red, whether the power 
is for the receiving 
of interest or dividends 
on, or for the negotia- 
tion or transfer of the 
security, or for both 
purposes, the value 
of the security is its 
market value on the 
day on which the 
inclusion of the secu- 
rity in the certificate 
is applied for, so far 
as such value can be 
ascertained. 

The same fee as would 
be payable in respect 
of a certificate under 
the Succession Certi- 
ficate Act, 1889 , or 

I in respect of an exten- 

I sion of such a certi- 
ficate, as the case may 

l be. 


LEG. REF. 

*This Article was substituted by Act VII 
of 1889, sec. 13 (1). 


his property. 26 S.L.R. 429=1933 S. 101 . 
See also 1939 Sind 52. 

AS AMENDED IN BENGAL, SCH. I, ART. 12. 
— Where the original application is in respect 
of an amount less than Rs. 1,000 but the 
amount is exceeded by a later application. 

Court- fee is payable at 2 per cent, on the 
original certificate and at the enhanced rate 
of 3 per cent, under Bengal Act II of 1922 in 
respect of the extensions. 60 C. 1262=37 C. 
w -N. 930. 


AS AMENDED BY C. P. COURT-FEES (AMEND- 
MENT) Act, 1935, Sch. I, Art. 12— Applica- 
bility. — Where an application for a succes- 
sion certificate relates to several items of debt 
or securities aggregating to more than 
Rs. 1,000 but no single items of debt or se- 
curity by itself exceeds Rs. 1,000, no court- 
fee is payable in respect of it, under Sch. I, 
Art. 12 of the Court-Fees Act as amended by 
C.P. Court-Fees (Amendment) Act, 1935. The 
word ‘An/ occurring in that article indicates 
one out of a number of persons or things 
more than two. 1940 N.L.T, 495=1940 Nag. 
400. 


Sen. 1} 
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mi 


Number. 




* 13* Application to the 
[High Court of Judicature at 
Lahore]* for the exercise of its 
jurisdiction under section 44 
of the Punjab Courts Act, 1918, 
[or to the Court of the 
Financial Commissioner of the 
Punjab for the exercise of its 
revisional jurisdiction under 
Sec. 84 of the Punjab Tenancy 
Act, 1887]. 4 

14. [Omitted by Government 
of India (Adap. of Indian Laws) 
• Order, 1937.]. 


*5 _ 

1903, Sch, 




by Act XI of 


(2) As regards other property in respect 
of which the certificate is granted — 

When the amount or value of such pro- 
perty exceeds one thousand rupees but 
does not exceed ten thousand rupees ; 

When such amount or value exceeds ten 
thousand rupees, but does not exceed 
fifty thousand rupees ; 

[When such amount or value exceeds fifty 
thousand rupees.] 1 

When the amount or value of the subject- 
matter in dispute does not exceed 
twenty-five rupees. 

When such amount or value exceeds 
twenty-five rupees. 


Proper Fee. 


Two per centum on such 
amount or value. 

Two and one-half per 
centum on such 
amount or vlaue. 

[Three per centumon such 
amount or value.] 1 

Two rupees. 


The fee leviable on a 
memorandum of 
appeal. 


Table of rate of ad valorem fees leviable on the institution of suits . 


When the amount 





When the amount 





or value- of the 





or value of the 





subject-matter 

But does not 




subject-matter 

But does not 




exceeds 

exceed 

Proper Fee. 

exceeds 

exceed 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A* 

P. 

Rs. 

Rs. 

Rs. A. 

p. 


5 

0 

6 

O 

80 

85 

6 

6 

0 

5 

10 

0 

12 

O 

85 

90 

6 

12 

0 

10 

*5 

X 

2 

O 

90 

95 

7 

2 

0 

>5 

20 

X 

8 

O 

95 

100 

l 

8 

0 

20 

*5 

X 

14 

O 

100 

XIO 

8 

4 

0 

25 

30 

2 

4 

O 

no 

120 

9 

0 

0 

30 

35 

2 

XO 

O 

120 

X30 

9 

12 

0 

35 

40 

3 

0 

O 

IS® 

140 

JO 

8 

0 

40 

45 

3 

6 

O 

140 


XX 

4 

0 

45 

50 

3 

12 

O 

ISO 

x6o 

12 

0 

0 

50 

55 

4 

2 

O 

l6o 

170 

12 

X2 

0 

55 

65 

4 

8 

O 

170 

180 

*3 

8 

0 

60 

65 

4 

14 

O 

l8o 

190 

*4 

4 

0 

65 

70 

5 

4 

O 

190 

200 

*5 

0 

0 

70 

75 

5 

XO 

O 

200 

210 

*5 

12 

0 

75 

80 

6 

0 

O 

2X0 

220 

16 

8 

0 


LEG. REF. 

1 Columns 2 and 3 of this article were sub- 
stituted by Act VII of 1910. 

2 Inserted by the Punjab Courts Act 
(XVIII of 1884), sec. 71, as amended by the 
Punjab Courts Act (XXV of 1899), sec. 6. 

3 The words "High Court of Judicature at 
Lahore” were substituted for the words 
/'Chief -Court in the Punjab” by Act XVIII 
of 1919, Sch. I. 

4 The words "or to the Court . . . . . 
Tenancy Act, 1887,” were added by see. 1 

C-C.M. — 250 


f Act IX of 1901, Sch. I. 

Art. 13. — An application for revision 
gainst an order refusing to set aside an 
ward is really one against the award decree- 
nd is chargeable with ad valorem fee under 
>ch. I, Art. 13. 9 I.C. 388=4 P.L.R. 1911. 
see also 108 I.C. 382; 1931 Rang.L.R. o4; 
941 Rang. 126 (Revision application from 
iuit under sec. 9, Specific Relief Act— Court- 
tee payable is same as on the plaint) . 
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SCHEDULE II. 

FIXED FEES. 


Number* Proper Fee* 

1. Application or petition, (a) When presented to any officer of One anna. 

the Customs or Excise Department 
or to any Magistrate by any person 
having dealings with the Government 
and when the subject-matter of such 
application relates exclusively to those 
dealings ; 

or when presented to any officer of land- 
revenue by any person holding tem- 
porarily settled land under direct en- 
gagement with Government and when 
the subject-matter of the application or 
petition relates exclusively to such 
engagement ; 

or when presented to any Municipal 
Commissioner under any Act for the 
time being in force for the conser- 
vancy or improvement of any place, 
if the application or petition relates 
solely to such conservancy or improve- 
ment ; 

or when presented to any Civil Court One anna, 
other than principal Civil Court of 
original jurisdiction [* * *]* 

or to any Court of Small Causes consti- 
tuted under Act XI of 1865,* or under 
Act XVI of x868, s section 20, or to 
a Collector or other officer of revenue 
in relation to any suit or case in which , 
the amount or value of the subject- 
matter is less than fifty rupees ; 


LEG. REF. 

1 The words “or to any Cantonment Magis- 
trate sitting as a Court of Civil Judicature 
under Act III of 1859” were repealed by the 
Cantonments Act (XIII of 1889). 

2 See now the Provincial Small Causes 
Courts Act (IX of 1887) by which Act XI 
of 1865 was repealed. 

®See now sec. 25 of the Bengal, North- 
Western Provinces and Assam Civil Corn ts 
Act (XII of 1887). 

Sch. II, Art. 1. — The term “application” 
must be construed to mean a written and not 
an oral application. 2 N.W.P. (H.C.) 418. 

Applications falling within the Article. 
— A petition to withdraw suit on the basis of 
an agreement to compromise. 8 M. IS (F. 
B.); see also 8 W.R. 214. A petition for a 
new trial in a Small Cause Court 7 B.H.C 
A.C.J. 109. An application for enforcing an 
award. 13 C.L.R. 171. An application to 
set aside an award. (1945) 2 M.L.J. 536= 
1945 M.W.N. 764t=58 L.W. 631. Written 
objections to an award being an application 
to set aside an award. 107 1.C. 233 . An ap- 
plication for probate of a will. 15 W.R.C.R. 
40. An appeal against an order in probate 
proceedings. 21 M.L.J. 481=9 l.C. 538; 4 
C.W.N. 600. An appeal from order granting 
letters of administration. 9 A.W.N. 27. See 


also 1938 Rang.L.R. 72=1938 Rang. 141. 
Applications for review of interlocutory 
orders passed in appeal. 31 A. 2 62=6 A.L. 
J. 151=1 l.C. 1000. An appeal from an order 
absolute for foreclosure or sale. 14 C.P.L. 
R. 100. An application to restore an appeal 
dismissed for default of payment of the ini- 
tial deposit is governed by Art. 1 (d). 59 C. 
1334=36 C.W.N. 564=1932 C. 770. So also 
an application for restoration of an appeal 
dismissed for default in payment of paper- 
book costs. 36 C.W.N. 246=1932 C. 641. 
See also 19 P.L.T. 17=17 P. 252=1938 P. 
111. Pauper appeal — Order for payment of 
court-fee and security for costs — Dismissal 
of appeal for failure to pay the same' in time 
— Application for review — Court-fee is Rs. 2 
payable under Sch. II, r. 1. I.L.R. 1941 
Mad. 954=54 L.W. 349=1941 M, 836= 
(1941) 2 M.L.J. 500 (F.B.). 

Sch. II, Art 1 (a): Assistant Commis- 
sioner — If a Revenue Court. — Assistant 
Commissioner of Income-tax is a Revenue 
Court for purposes of the Court-Fees Act, 
and application for certified copy of Assist- 
ant Commissioner’s order therefore a stamp 
under Art. 1 (a), Sch. II of Court-Fees Act, 
Punjab. 1937 Lah. 876. 

Para. 5 of Art 1 (a) covers an application 
to an Assistant Commissioner of Income- 
tax for a copy of an order passed by him and 
a court-fee of two annas should be paid for 
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Number. 


Application or petition. — 
conid • 


Application to any 
Civil Court that records may 
be called for from another 
Court. 


s. Application for leave to 
sue as a pauper. 


or when presented to any Civil, Criminal 
or Revenue Court, or to any Board 
or Executive Officer for the purpose 
of obtaining a copy or translation of 
any judgment, decree or order passed 
by such Court, Board or Officer, or of 
any other document on record in such 
Court or Office. 

(b) When containing a complaint or 
charge of any offence other than an 
offence for which police officers may 
under the Criminal Procedure Code 1 
arrest without warrant, and presented 
to any Criminal Court ; 

or when presented to a Civil, Criminal 
or Revenue Court, or to a Collector, 
or any Revenue Officer having juris- 
diction equal or subordinate to a Col- 
lector, or to any Magistrate in his exe- 
cutive capacity and not otherwise 
provided for by this Act. 

or to deposit in Court revenue or rent ; 

or for determination by a Court of the 
amount of compensation to be paid by 
landlord to his tenant. 

(c) When represented to a Chief Com- 
missioner or other Chief Controlling 
Revenue or Executive Authority, or 
to a Commissioner of Revenue or 
Circuit, or to any chief officer charged 
with the executive administration of a 
Division and not otherwise provided for 
by this Act. 

(d) When presented to a High Court. 

When the Court grants the application 

and is of opinion that the transmission 
of such records involves the use of the 
post. 


Proper Fee. 


Eight annas, 


One rupee. 


Two rupees. 

Twelve annas in addition 
to any fee levied on 
the application under 
clause (a), clause (6), 
or clause (d) of Article 
I of this Schedule. 

Eight annas. 


LEG. REF. 

1 See now the Code of Criminal Procedure 
(Act V of 1908). 

’Added by Act XIV of 1911. 


the application. 11 P. 40=1932 P. 103. A 
memorandum of objections filed under 0. 41, 
r. 26, C.P. Code, is not a petition or applica- 
tion under Art 1 (d) and no court -fee is 
chargeable thereon. 54 A. 465=1932 A.L. 
J. 149=1932 A. 526 following 1928 P. 85. But 
see 105 I.C. 108. On petitions under secs. 34 
and 74, Trusts Act, court-fees under Sch. II, 
Art. 1 (d) are sufficient 11 O.W.N. 323= 
1934 O. 118 (2). 

Art. 1, dL (d). — No court-fee is payable 
in respect of a memorandum of objection fil- 
ed under O. 41, r. 26, C.P. Code. The ob- 
ject of the memorandum of objection is lo 
.give, notice to the opposite party of the 
grounds on which the finding is proposed to 
be contested. It does not seek any relief 
from the Court and does not contain any re- 


quest for any order being passed on it It 
can, therefore, hardly be regarded as an ap- 
plication or petition within the meaning of 
Art 1, cl. (d) of Sch. II. 160 I.C. 38 (1)= 
1936 O.W.N. 113i=1936 0.180. Same judg- 
ment governing several suits — Appeals filed 
in some to High Court and in others in Dis- 
trict Court — Application for transfer of all 
appeals to High Court for analogous trial — 
Separate application and vakalatnama for 
each appeal not necessary. LL.lt (1939) 2 
Cal. 264=43 C.W.N. 836=1940 Cal. 84. 


Art 1 (d), as amended in Madras — Civil 
Revision Petition. — The stamp duty on a 
civil revision petition^ to the High Court 
against an order directing a decree-holder to 
refund a sum received by him in rateable 
distribution will be Rs. 10 and notRs. 5, 
where the value of the suit or the main pro- 
ceeding wherein the order was made is 
above the value of Rs. 1,000. 55 L.W. 323 
=1942 M.iW.N. 66=A.I.R. 1942 Mad. 390 
=(1942) 1 M.LJ. 111. 
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Number, 


Proper Fee, 


3. Application for leave to 
appeal as a pauper. 


4. Plaint or memorandum 
of appeal in a suit to obtain 
possession under Act No. 
XVI of 1838, or [the 1 Mam- 
latdars' Courts Act, 1876.1 s 

5, Plaint or memorandum 
of appeal in a suit to establish 
or disprove a right of occu- 
pancy. 

*6. Bail-bond or other in- 
strument of obligation given 
in pursuance of an order 
made by a Court or Magis- 
trate under any section of the 
Code of Criminal Procedure, 
1808, or the Code of Civil Pro- 
cedure, 1908, and not otherwise 
provided for by this Act. 


[a) When presented to a District Court. 

(b) When presented to a Commissioner 
or a High Court. 


One rupee. 
Two rupees. 
Eight annas. 


Do. 

Do. 


LEG. REF. 

1 These words were substituted for the 
words “Bombay Act V of 1864” (to give 
Mamlatdars* Courts jurisdiction in certain 
cases to maintain existing possession, or to 
restore possession to any party dispossessed 
otherwise than by course of law), by the 
Repealing and Amending Act XII of 1891 . 

2 See now the Bombay Mamlatdars' Courts 
Act, 1906 (Bom. Act II of 1906). 

®This Article was substituted by Act 
XVII of 1914, Sch. The original Article ran 
as follows: — “Bail bond or other instrument 
of obligation not otherwise provided for by 
this Act, when given by the direction of any 
Court or executive authority.” 


Art. 5. — In a suit to establish or disprove 
a right of occupancy, the plaint or memoran- 
dum of appeal shall bear a court-fee of eight 
annas under article. 40 A. 358=16 A.L.J. 
167fc=44 I.C. 608. As to case where the plain- 
tiff sued to eject defendant as being a tenant 
at will with the mere intention of contesting 
the right of occupancy claimed by the latter, 
see 11 C.L.R. 91; 16 M. 310. For a suit to 
declare plaintiff statutory tenant on a certain 
rental article applicable is Sch. II, Art. 17 
(iii) not Art. 5. 1941 R.D. 24=1941 O.A. 
(Supp.) 18=(mi) A.W.R. (Rev.) 29. 

Art 6 . — Security bonds filed by a claimant 
in a claim case, being an instrument of obli- 
gation given in pursuance of an order of 
Court, is governed by Sch. II, Art 6. 49 C. 
997=1923 C. 269 (2). See also 29 C.W.N. 
851=53 C. 101=1925 C. 906 (F.B.); 58 M. 
687=1935 M. 380=68 M.L.J. 436. They will 
also be chargeable under the Stamp Act if 
they are of the kind described in Art. 40 or 
57 thereof. 2 C.W.N. 851 (F.B.) . Security 
bonds given in pursuance of an order of the 
Court for stay of execution must be written 
on paper properly stamped under the Stamp 


Act and not on plain paper bearing a court- 
aimas - 43 LC * 376=21 C. 
W1 t L.LJ. 343=1925 L. 552. But 

see 41 L.W. 482=68 M.LJ. 466 (F.B V 
1929 L. 205, holding that the bond must bear 
court-fees and no stamp under Stamp Act is 
necessary. Stamp on security bond by re- 
ceiver pledging immovable property. 43 M 
363— -38 M.L.J. 503. Where a security bond 
is executed by a surety under O. 41, rr. 5, 6, 
Code, it is liable to a court-fee under 
Art. o of Sch. II, Court-Fees Act, and to 
^tamp duty under Art 57, Sch. I, Stamp Act 
lhis applies only in relation to deeds execu- 
ted m the mofussil. (1933 L. 1004; 1934 L. 
138 and 1931 O 99 (S.B.), Foil.; 1931 A. 189 
not_ foil. ; 30 S.L.R. 1); 1936 Sind. 41. Se- 
curity bond for the production of attached 
livestock is a bond given in pursuance of an 
order made by a Court within Art 6 and the 
Stamp leviable on such a bond is under 
Court-Fees Act and not under Arts. 15 and 

=24 f MLJ ta 637 ACt 37 M ' 17e=20LC 775 
_A bond executed by a surety in accordance 
with sec. 55 (4) of the .C.P. Code, under- 
taking that the debtor would file a petition 
? a declared an insolvent 

ana that he would appear in any proceeding 
whenever called upon, need only be stamped 
TOth a court-fee of annas eight under Art. 6 
of Sch. II of the Court-Fees Act As it im- 
poses only a personal obligation and does not 
hypothecate any movable or immovable pro- 
perty, Art. 57 of Sch. I of the Samp Act has 
application to it 14 L. 284=1933 L. 89 
(F.BL). See also 143 I.C. 12 (Lab.); (117 I. 
C. 226; 53 C. 101 and 141 I.C. 301, Foil.: 81 
LC 772 and 132 I.C 225, Not Foil.) 143 I. 
C. 12=34 P.LR. 480. * The’ article does not 
lay down that it is illegal for the Court to 
accept a person as Surety .in proceedings 
under sec. 55 (4), C.P. Code, on oral state- 
ments made before it or that it is obligatory 
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Number. 


7. Undertaking und er sec- 
tion 49 of the Indian Divorce 
Act. 

8. [Rep, by the Repealing and 
Amending Act, 1891 (XII of 
1890-1 

* “ by Act XU of 


9- , 

1891.] 
zo. Mukhtamama 
Wakalatnama. 


or 


When presented for the conduct of any 

one case — 

(a) to any Civil or Criminal Court 
other than a High Court, or to any 
Revenue Court, or to any Collector 
or Magistrate, or other executive 
officer, except such as are mentioned 
in clauses ( £ ) and (c) of this number. 

(5) to a Commissioner of Revenue, 
Circuit or Customs or to any officer 
charged with the executive adminis- 
tration of a Division, not being the 
Chief Revenue or Executive Autho- 
rity. 

(c) to a High Court, Chief Commis- 
sioner, Board of Revenue, or other 
Chief Controlling Revenue or Exe- 
cutive Authority. 


Proper Fee. 


Eight annas. 


Eight annas. 


One rupee. 


Two rupees. 


zx. Memorandum of ap- 

f eal when the appeal is not 

*] 1 from a decree or an 
order having the force of a 
decree, and is presented — 


(a) to any Civil Court other than a 
High Court, or to any Revenue 
Court or Executive Officer other 
than the High Court or Chief Con- 
trolling Revenue or Executive Autho- 
rity. 

(b) to a High Court or Chief Com- 
missioner, or other Chief Controlling 
Executive or Revenue Authority. 


Eight annas. 


Two rupees. 


LEG. REF. 

1 The words "from an order rejecting a 
plaint or” were omitted by sec. 155 (Sch. 4) 
of the Code of Civil Procedure (Act V of 
1908). 

to take a bond hr writing. 1937 Lah. 772. 
Ex parte decree in small cause suit — Appli- 
cation to set aside — Stamp duty on the se- 
curity bond. See 58 M. 687=1935 M. 380= 
68 M.LJ. 466 (F.B.). . 

Art. 10. — A power to a vakil authonsing 
him to present an application for copies to 
Collector, falls under article and does not ie- 
quire to be stamped under Art 50 of Sell. I 
of Stamp Act 9 M. 146 (F.B.); 33 A. 487 
=9 I.C. 617. See also 15 I.C. 122=202 J.L. 
R. 1912 (F.B.); 5 P. 255=1926 P. 246; 40 
C.W.N. 1340. The High Court has no inhe- 
rent jurisdiction to consolidate civil revision 
petitions in cases disposed of by a single 
judge of the lower Court, so as to enable 
the party to file one vakalat in the petitions 
and pay one process fee for the common res- 
pondents. 53 M. 2621=^ M.I^J^521t=1930 
M. 381 (F.B.). See also 53 M. 248=58 M.L . 
J. 510=1930 M. 376 (F.B.). [27 L.W . 366 is 
not gpod law.] Where a plaintiff sued lo 
avoid a document executed during his mino- 
rity, all that was necessary for him was lo 
aqk that the document be declared to be void 


against him and the suit need not be treated 
as involving a prayer for consequential relief, 
namely, the setting aside of the document. 
11 R. 66. As to memo, of appearance, see 
35 C.W.N. 1100. 

Art. 11: Scope of Article. — An order in 
probate proceedings has the force of a de- 
cree and so Art 11 is not applicable to an 
appeal therefrom. 21 M.L.J. 481=9 I.C. 538. 
See also 1938 Rang.L.R. 72=1938 Rang. 141. 
So also an order under O. 21, r. 50 (2), C.P. 
Code. 10 Bur.L.T. 42=35 LG 429; 37 C. 
W.N. 227; 1934 L. 958; also an order under 
O. 21, r. 99, C.P. Code. 10 B. 238; 8 C 
720; 29 M. 172. Though decision under sec. 
47 of the C.P. Code is a decree, an appeal 
therefrom should be stamped under this ar- 
ticle by a notification of the Governor-Gene- 
ral. The Madras Court-Fees Act removes all 
doubts by specially including orders under 
sec. 47 and sec. 144 of the C.P. Code. An ap- 
plication by way of restitution under sec. 
144, CP. Code, is one under sec. 47 and 
hence an appeal from an order on such ap- 
plication would be chargeable with court- 
fees under this article under the Government 
Notification. 11 C.L.J. 541t=6 I.C. 125; 41 
C. W.N. 1571=1937 C. 152. See also 20 M. 
448; 8 A. $4$; 21 C 340; 18 N.L.R. 15=1922 
N. 62; 39T.C. 640=21 CW.N. S44; 1938 
Raa.L.R. 635; 42 C.SV.N. 152; 17 L, 
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Number. 


Proper Fee. 

is. Caveat 

13. Application under Act 
No, X of 1859, 1 section s6, or 
Bengal Act No. VI of i86a,® 
section 9, or Bengal Act No. 
VIII of 1869,® section 37. 

* • % • * 

Five rupees. 

Dof 


LEG. REF. 

*Act X of 1859 was repealed by the 
Bengal Tenancy Act (VIII of 1885) in 
those portions of the Lower Provinces to 
which, that Act extends and in the Chota 
Nagpur Division (except Manbhum and the 
Tributary Mahals) by the Chota Nagpur 
Landlord and Te^guit Procedure Act, 1879 
(Bengal Act I of 1879), in the Province 
of Agra by Act XVIII of 1873; and in the 
Central Provinces, by the Central Provin- 
ces Tenancy Act (IX of 1883). 

^Bengal Act VI of 1862 was repealed 
by the Bengal Tenancy Act (VIII of 
1885), so far as it affected those portions 
of the Lower Provinces to which that Act 
extends; and in the Chota Nagpur Divi- 
sion (except Manbhum and the Tributary 
Mahals) by the Chota Nagpur Landlord 
and Tenant Procedure (Act I of 1879) . 

8 Bengal Act VIII of 1869 was repealed 
by the Bengal Tenancy Act (VII C of 
1885). 


W. 623=1923 M. 270; 107 I.C. 491= 
1928 L. 143. But see contra in 8 R. 271 
=1930 R. 241; 1925 A. 137=47 A. 98 [19 
A.L.J. 771, overruled; 1922 A. 223; 1922 
A. 238 and 1925 P. 1 (F.B.), Foil.] 40 
Bom.L.R. 416=1938 Bom. 320 (Exe- 
cuting Court ascertaining mesne profits 
and making order for its recovery — Art. 
11 applies and court-fee stamp is Rs. 2). 
So also an appeal against an order direct- 
ing the mortgagee who obtained a decree 
for sale, to pay out of the sale proceeds 
a certain amount as interest due to a prior 
mortgagee-decree-holder. 4 P. 294=1925 
P. 577=92 I.C. 474. The matter of an 
issue of a personal decree against the judg- 
ment-debtor for balance due to decree- 
holder after the sale of the mortgage pro- 
perty in execution of a mortgage decree 
falls under sec. 47, C.P. Code and the 
fee chargeable on an appeal from an order 
passed on an application for personal 
decree is limited to amounts chargeable 
under Art. 11. 164 I.C. 639=1936 R. 

352, The directing of the Lower Court 
to re-admit a easels an order not having 
the force of a decree and an appeal there- 
from is to be stamped under the article. 
21 A. 178=1898 A.W.N. 23. So also an 
appeal from an order under sec. 104 (f), 
C.P. Code. 9 L. 380=1928 L, 137; 50 
A. 128=25 A.L.J. 741. See also 1927 A. 
771; 6 Luck. 703=1932 O. 282; 1929 C. 
369 (appeal from an order refusing to set 
aside award); 1929 L. 367 (revision against 
an appellate order setting aside award). 
So also an appeal against an order of re- 
mand. 1933 O. 191. So also an appeal to 
the High Court from an order of the Dis- 
trict Judge under sec. 214 (now sec. 235) 
of the Companies Act. 17. A. 238. An 


appeal against an order dismissing an 
application for the ascertainment of mesne 
profits must be stamped with an ad valorem 
stamp on the amount claimed. 3 P.L.J. 
101=43 I.C. 489. But see also 40 Bom. 
L.R. 416=1938 Bom. 320. So also an 
appeal from an order granting application 
for final decree in a mortgage suit. 27 

0. C. 225=84 I.C. 742=1925 O. 102; 
130 I.C. 98=1931 N. 1 (F.B.). Also an 
appeal from order rejecting a plaint for 
non-payment of court-fee, o7 I.C. 901=3 
L.L.J. 237. See also 1929 P. 615. Any 
appeal from any order connected with the 
order granting final decree must pay 
court-fees as in any other appeal from a 
final decree. 1928 N. 146 (35 A. 476 and 
22 Bom.L.R. 811, Foil.). But see 1928 
N, 33. See also the cases cited below. An 
appeal against an order after contest direct- 
ing that a final decree shall be passed in 
a mortgage suit should be treated only as 
an appeal against an order, and not as an 
appeal against the final decree iu the suit 
for the purpose of court-fee. 53 M. 155= 
1930 M. 20=57 M.L .J. 718. See also 130 

1. C. 98=1931 N. 1 (F.B.) . Where a 

second appeal was decided under sec. 98 
(2), C.P. Code, and an application having 
been made under the amended cl. 15 of 
the Letters Patent for a certificate the 
same was refused and against that refusal 
an appeal was preferred. Ifbld, that the 
court-fee was chargeable in the memoran- 
dum of appeal under Art. 11 (b) of the 
Second Schedule of the Court-Fees Act. 
56 C. 482=117 I.C. 595=1929 C, 575. 
An appeal from an order under O. .21, r. 
50 (2), C.P. Code, is an appeal from an 
original decree and not a Civil Miscellane- 
ous Appeal and ia leviable to ad valorem 
court-fee. 60 C. 530=146 I.C. 123=37 
C.W.N. 227=1933 C. 546. See also 1939 
Sind 161 (F.B.). Art. 11 of Sch. II of 
the Court-Fees Act is inapplicable to an 
appeal from an order under O. 21, r. 50 (2), 
C.P. Code, for it expressly excludes from 
jit purview appeal “from a decree” or an 
order having the force of a decree and it 
is distinctly laid down in sub-r. (3) of 
r. 50 of O. 21, that where the liability 
of any person has been tried and deter- 
mined under sub-r. (2), the order made 
thereon shall “have the same force and 
be subject to the same conditions as to 
appeal or otherwise as if it were a decree”. 
The wording of this rule is very wide and 
the word “otherwise” here means “in all 
other respects”. An append from such an 
order is governed by Sch. I, Art. 1 under 
which the court-fee is payable is ad valorem 
on the subject-matter in dispute. 35 P. 
L.R. 565=1934 L. 958, See also 1939 
Sind 161 (F.B.). As to an appeal 

from order under O. 21, r*. 63-H, 
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14. Petition in a suit under 
the Native Converts* Mar- 
riage Dissolution Act, 1866. 

{Repealed by Act V of 

16. ’ {Repealed by Act VJ of 
1889, S. 

17. Plaint or memorandum 
of appeal in each of the 
following suits : — 

(i) to alter or set aside a 
summary decision or order of 
any of the Civil Courts not 
established by Letters Patent 
or of any Revenue Court. 



C. P. Code (Patna), see 22 Pat. 278=209 I. 

0. 394=A.I.R. 1943 Pat. 280 and 223 

1. C. 302. An appeal from an order under 
the Companies Act which is enforcible in the 
same manner as a decree falls under this 
Article. 221 1.0. 114=A.I.B. 1945 Lah. 146 


(P.B.) (Distinction between order having the 
force of a decree and order enforceable as a 
decree pointed out). 80 also an appeal from 
an order quashing proceedings under sec. 20 
of the Oudh Encumbered Estates Act. 1946 
O.A. (C.C.) 82. Appeal is against an order 
of remand it ■ should be filed as a miscellane- 
ous appeal under O. 43, r. 1 (14), O.P. Code, 
•and. a Court-fee of Rs. 2 is payable as on a 
Civil Miscellaneous Appeal. 144 l.C. 967= 
10 O.W.N. 143=1933 O. 191. This article 
applies to appeal under Rules of Madras Ag- 
riculturists * Relief Act. I.L.R. (1941) Mad. 
935=53 L.W. 637=1941 M. 639= (1941) 1 
M.L.JT. 721. See also 1941 A.WJ6. (H.G.) 
59=1941 A.D.J. 109 (Order of special judge 
under TT.P. Encumbered Estates Act (secs. 9 
and 13) rejecting written statement by cre- 
ditors. See 1937 A.L.J. 1373=(1938) A.W. 
R. (H.C.) 22 (F.B.); 1937 A.W.R. 932= 
1938 All. 14; 1938 O.W.N. 1221=1939 O. 
437. An order under sec. 5 (1) of the LT.P. 
Agriculturists* Relief Aet, has not by itself 
the force of a decree and is not capable of 
execution. It is an order passed in the suit 
and should be considered to be interlocutory. 
On an appeal from such an order ad valorem 
Court-fee need not be paid. 1937 A.W.R. 
1223=1937 A.L.J. 1212. See also 1936 
B.D. 236. An arbitrator making an 


award under sec. 19 (1) (b) of the Defence 
of India Act for compulsory acquisition of 
land under r. 75-A of the Defence of India 
Rules, is not a Court and his' award is not an 
“order within the meaning of sec. 8 of the 
Court-Fees Act. The court-fee payable on 
the memorandum of appeal against such an 
award is not ad valorem under sec. 8, but the 
fixed fee under Sch. II, Cl. 11 of the Court- 
Fees Act, 47 Bom.L.R. $27=A.I.R. 1945 
Bom. 348. As to appeal against award, under 
«ec. 30 of the Workmen's Compensation Act, 
see 1943 O.A. (0.0.) 269. 


As ambn mp in Madras, Son. II, Art. 11. 
>— An order rejecting an application under 
6* 20 , t. 12, C.P. Code, asking for an in- 


quiry into future profits, which has been left 
open in the decree in the suit, and for an 
order directing the defendants to pay the 
amount found due, is not a decree as defined 
by S. 2 (d), CJ>. Code. An appeal from the 
order rejecting the application, has to be 
valued for purposes of Court-fee under Sch* 
II, Art . 11 of the Court-Fees' Act, as amend- 
ed in Madras, and a Court-fee of on© rupee 
is sufficient. The appellant cannot be order- 
ed to estimate the amount at which he values 
his relief and to pay an ad valorem Court* 
fee. 49 L.W. 652=1939 Mad. 607= (1939} 

2 M.L.J. 356. 9 

Abt. 11 (as amended m Bihar and 
Orissa), Sch. H. — Applicability — Appeal 
from decree under O. 20, r. 12 (2), C. P. 
Code— Proper Court-fee- 18 P.D.T; 864. 

Art. 12. — A petition by which a party up- 
on whom citation has been issued, opposes the 
.grant of probate is not a caveat and need not 
be stamped as such. 36 l.C* 38=20 C.W, 
N. 787. 

Art. 17: Applicability — Memo. or 
Cross-objections. — Court-fee on memo* of 
cross-objections should be paid ad valorem 
under Art. 1, Sch. I and not as under Sch. 
II, An. 17, as the word * * cross-objection" is 
to be found only in Art. 1, Sch. I and not 
in Sch. H, Art. 17. 1933 O. 528. But see 

1934 A.L.J. 743=1934 A. 728 contra. An ap- 
pellant appealing merely against the portion 
of a decree declaring his personal liability, 
can do so on a Court-fee of Bs. 10. 36P, 

L.R. 104=1934 I*. 865. 

Art. 17 (*),: Suit to set Asms Summary 
Order. — A plaint in a suit under O. 21, 
r. 63, C.P. Code, is governed by this article. 
26 O.W.N. 126=1922 O. 166; 641.0. 49 j 3 
P.L.T. 832=1923 P. 152; 22 l.C. 676=1918 
TJ.B.R. 181. See also 6 A. 341; 6 A* 466; 
1938 O.W.N 1018; 51 PJt. 1897; 35 O. 202 
1=35 I.A. 22; 10 B. 610. A suit to cancel the 
order on the claim petition, to declare the 
plaintiff's title to the property, to raise the 
attachment and to obtain a permanent injunc- 
tion against the execution being continued to 
sale is in substance one to avoid the attach- 
ment and Court-fee is payable under Art. 17 
of Sch. II of the Court-Fees Act. 64 M.L.J. 

- 568=1932 M. 439; 56 M. 716=144 I.O. 243* 
Bee also the Privy Coundl decision in 35 LA. 
22=85 0. 202. The value for purpose* of 
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jurisdiction in such, a case is the value of the 
land under CL (v). 64 M.L.J. 568=1933 M. 
439. When a elaim or objection to attach- 
ment has been made under O. 21, r. 58, CLP. 
Code, a suit for a bare declaration under O. 21, 
r. 63, will lie. In such a suit the proper 
Court-fee payable is Rs , 10 and the valuation 
of the suit foT Court-fee and the valuation 
thereof for jurisdiction will always be differ- 
ent, the valuation for the latter purpose being 
the value of the attached properties. 12 B. 
67fc:1934 R. 332; *45 O.W.N. 50=72 C.L.J. 
526=1941 Cal. 28; 18 Pat. 323=20 Pat. L. 
T.. 710=1939 P. 571. A suit under O. 21, 
r. 103, O.P. Code, though the plaintiff claims 
possession of property of which he had been 
dispossessed, nevertheless falls under Art. 17 
of Sell . - II. The restoration of possession is 
implicit in the setting aside of the executing 
Court’s Order. The consequential relief in 
substance is not one to seek possesion but 
reversal of the executing Court’s order. 1938 
SMixJ. 107=1938 Nag. 300. A suit for can- 
cellation of * a ' certificate which was 

signed by the certificate ■ officer under 
see*. 8 of the Public Demands Recovery 
■ A&t;. comes within Art. 17, 01. 1 of 

Sfch. II, and only a fixed Court-fee is 
payable.* 44 G.W.N. 255=1940 Cal. 216. 
A suit under Madras Act (XXVII of 1860) 
to contest the award of a Settlement Officer 
falls within this clause. 4 M. 204. The 
' proper Court-fee- payable on an application 
under sec. 84 of the Madras Hindu Religious 
Endowments Act (II of 1927) is that fixed 
by -Art- 17-A 1} of the Madras Court-Fees 
(Amendment) Act, 1922, and not that fixed by 
Art. -17- (1). The Board of Commissioners 
for Hindu Religious Endowments is not a 
‘ Civil Court 1 under Art. 17 (1) of the Madras 
Court-Fees (Amendment) Act of 1922. 113 
I.O. 88=1929 M. 52. But see 1929 M. 334. 
The Court-fee payable on such petitions un- 
der sec. 84 (2) is Rs. 15, the fee prescribed 
ifi Art. 17.. 52 M. 388=1929 M. 334. Arts. 
17 -A and 17 -B cannot be regarded as parts 
6f-Art. 17 but only as new articles. 1929 M. 
334=52 M. 388 (1929 M. 52, Diss. from) 
‘See also 68 M.L.J. 327; 68 M.L.J. 329; 
68‘ M.L.J. 280. 

Madras Amendment — Soh. II, Am. 17-A. 
— Art. 17-A (1) governs only cases where no 
consequential relief is prayed for. If as in- 
. eidental to liis remedy by way of partition, a 
plaintiff contends that a mortgage of the joint 
- family property is not for family purposes, it 
.cannot be said that the suit is one in which 
no consequential relief is prayed. 1938 M. 
W. N. 131=1938 M. 474. .Where a suit for 
a declaration without consequential relief in- 
stituted in a District Munsiff ’s Court, is trans- 
ferred to 'a Subordinate Judge’s Court fox 
trial aldner with another suit in that. Court, an 


appeal against the decree in such suit must 
be stamped with a Court-fee stamp of Rs. 100 
and not Rs. 15. The decree appealed a gains t 
is a decree of a sub -Court; tbe fact that the 
suit was originally field in the Court of the 
District Munsiff cannot make it a decree of 
that Court for purposed of court-fee under 
ATt. 17-A of Sch. 11 of the Court-Fees Act 
I.L.R. (1940) Mad. 646=51 L.W 228=1940 
Mad. 383= (1940) 2 M.L.J. 425. Decree 
against temple in suit on promissory note by 
hereditary trustee — Suit by worshippers to be- 
dare decree not binding on temple as being 
collusive — Temple and trustee mad© defen- 
dants to suit — Court-fee payable- 53 L.W. 
311= (1941) 1 M.L.J. 414, Suit for parti- 
tion by Hindu coparcener — Prayer for ac- 
count of family property — Court-fee payable- 
(1940) 1 M.L.J. 32 (F.B.). See also 46 L. 
W. 484=1937 Mad. 876=(1937) 2 M.L.J. 
616. Suit by creditors under sec. 53, Trans- 
fer of Property Act— Court-fee. 1939 M.W. 
N. 778. Co-operative Societies Act, sec. 42 
(2) (b) — Order of liquidator under — Suit to 
declare null and void — Court-fee payable. 
(1937) 1 M.L.J. 640. On this Article, see 
also 12 Cut.L.T. 10. 

■ Madras Amendment — Soh. II, Art. 17-B. 
—The word “estimate” in Art. 17-B of Sch. 
U of the Court-fees Act as amended in 
Madras) involves the idea of approximation 
and cannot be interpreted as meaning 
accurate valuation. Where in a suit to re- 
cover a sum of Rs. 18,897 from the defendant 
as a first charge from certain properties as 
trust money; the plaintiff gets only a decree 
but no charge, and the plaintiff appeals 
against the decree and seeks to get a charge 
on the properties which are valued in the 
memorandum of appeal at Rs. 9,500 it cannot 
be said that the relief is incapable of valua- 
tion so as to attract, Art. 17-B of Sch. II of 
the Court-Fees Act. The Court-fee payable 
on the memorandum of appeal is the amount 
which would be payable under Art. 1, Sch. I, 
on the sum of Rs. 9,500 which is the value 
placed by the plaintiff on the property over 
which the charge is claimed. 54 L.W. 526= 
(1941) , 2 M.L.J. 774. The appellants were 
executants of three promissory notes on which 
suits were instituted. Two of the notes were 
executed by them simply in their pers ona l 
capacity while in the third there was a refer- 
ence to a trust in the body of the instrument, 
though the appellants had not signed as trus- 
tees. In all the three suits the claim was 
against the appellants in their personal capa- 
city and decrees were passed rendering them 
Personally liable. The* appellants preferred 
second appeals and contended that as the debts 
■had been contracted for trust purposes they 
should not be made personally liable, and that 

no dlUlfAn afiAnl^ him. A _ /*> 




SGH. II] 


The Court-Fees Act (VII of 1870). 


2003 



trustees and against tie trust property in 
their hands. The appellants claimed that the 
appeals were incapable of valuation and that 
they were only liable to Court-fee under Art. 
17-B of Sch. II of the Court-Fees Act as 


amended in Madras and that no ad valorem 
Court-fee was payable. Held that the ap- 
pellants were seeking to get rid of their lia- 
bility to the extent of both their persons and 
property in respect of the amounts decreed 
against them, and it could not therefore be 
said that the subject-matter of the appeals 
was incapable of valuation so as to permit 
Court-fee being paid under Art. 17-B of Sch. 
II of the Court-Fees Act as amended in 
Madras and that therefore Court-fee must be 
paid ad valorem on the value of the decree in 
each suit. 52 L.W. 903=(1940) 2 M.L.J. 


948=1941 Mad. 313. A suit under sec. 112 
of the Madras Estates Land Act is not a suit 
in which it is not possible to estimate at a 
money value the subject-matter in dispute; 
and therefore Art. 17-B of the Court-Fees Act 
as amended in Madras cannot apply to such 
a suit. An appeal by the landlord against 
n .decree in a suit filed by the tenant is not 
also governed by Art- 17-B. The value of 
the subject-matter in such a suit or appeal is 
hot more than the annual rent the recovery of 
which is resisted, and ad valorem Court-fee 
must be paid on such amount under Seh. I, 
Art. 1. I.L.R. (1937) Mad. 980=1937 Mad. 
780=(1937) 2 M.L.J. 347. Decree-holder 
purchaser obtaining symbolical delvery of 
part of house— Suit for partition and posses- 
sion against another purchaser in physical 
possession— Valuation— Court-fee. 1939 M. 
W.N. 303=(1939) 1 M.L.J. 531. Suit for 
possession of office of member and manager 
of school committee — V aluation — Court-fee. 
1939 M.W.N. 720= (1939) 2 M.L.J. 226. 

Bombay Amendment, Sch. II, Art. 17 
(vii) — Applicability — Suit to set aside pnor 
decree in suit for partition and for fresh par- 
tition of all properties— Court-fee payable. I. 
L.R. (1941) Kar. 102. Q w n 

Bihar and Orissa Amendment, Sch. o, 
Art. 17 (ifc) .—Applicability and scoper— 
Hindu widow— Alienations by — Suit by re- 
versioner to declare mvaUd— Applicatioii foT 
and granting of interim, injunction to restrain 
further alienations by widow— Court-fee 
payable. 20 P.L.T. 855. A mut by a de- 
f«>ated claimant under O. 21, r. 03, U.r. 
Code, for a declaration of his title to the pro- 
per^ in suit, and for a permanent injanetom. 
on the defendant so that no delivery of pos- 
2e«den of the property in suit may take 

&£ss&rsrt£ari 


that article and not ad valorem Cohrt-fee. 193 
I.C. 782. 

XJ.F. Amendment, Sch. II, Art. 17 (i). — 
Soe 1941 Pat. 174=21 P.L.T. 1019; 198 I. 
C. 782 

Art. 17, Cl. (Hi).— See CL (4) of Art. 17-A 
of Madras Act. 

Cross-objection in declaratory suit — 
Ad valorem Court-fees, if Payable, — A 
cross-objection in a declaratory suit where no 
other relief is ashed for, does not require ad 
valorem Court-feeB. The Court-fees Act lays 
down the principles for Court-fees and the 
Schedules merely apply those principles in 
detail. The principle of the Act to be de- 
duced from sec. 7 is that ad valorem Court- 
fee are not to be charged in a declaratory suit 
where consequential relief is not prayed for. 
On that view, the omission of the words “cross 
objection 99 from Schedule U, Art. 17 (iii) i a 
a mere clerical error and it is no doubt inten- 
ded that by a memorandum of appeal a cross- 
objection should also be included. A cross- 
objection and an appeal are very intimately 
connected and there is no essential difference 
from the point of view in Court-fee between 
the one and the other, and there is no reason 
why a person who files a cross-objection 
should have to pay ad valorem Court-fee, 
whereas if he filed an appeal instead of a 
cross-objection he will not have to pay Court- 
fee. 152 I.C. 190=1934 A.L.J. 743=1934 
A. 728. But see 1933 O. 528, contra. 

Suits for Declaration where no Conse- 
quential relief is prayed. — Where a plaint 
or a memorandum of appeal asks only for a 
pure declaration, the Court in calculating 
Court-fees cannot go into the question whe- 
ther he should also have asked for conse- 
quential relief- The effect of failing to ask 
consequential relief is for the final decision 
of the Court. A fixed fee under article is 
sufficient. 27 C.W.N. 972=1924 C. 183. See 
also 162 I.C. 750=1936 O. 317; 1931 A.L*F. 
235=1931 A. 309; 32 P.L.B. 745; 1932 A. 
L.J. 406; 1932 A. 500; 1932 A.L.J. 185= 
1932 A. 316 ; 1933 A. 488 (F.B.) ; 43 P JjJS. 
106 (F.B.) ; 202 I.C. 450=AXR. 1942 Pesh. 
62; 205 I.C. 145=45 P-L.R. 22=AJJfc. 1943 
Lah. 39 . A suit solely to declare that a sale- 
deed executed by the plaintiff is void and in- 
operative against him, on the ground that he 
was made to execute it because of coercion, 
undue influence and fraud falls under tikis 
Article. 9 O.W.N. 440=138 I.C. 147. The 
plaintiff who was not a party to the deed sued 
to have it declared null and void. There was 
no prayer for the document being delivered 
up after cancellation. Held, that the suit was 
one for a mere declaration and was leviable 
to Court-fee on that basis. 141 1.0. 798=10 
,-iWJST. 19=1933 O. 116. See also 163 I.C. 
462=1936 Pesh. 140; 1941 BangXiJL 387= 
1941 Bang. 269; 10 O.W.N. 133=142 I.C, 
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699—1933 O. 127; 140 1.0. 191=1932 A. 
316=1932 A.Ti.J. 165. But see 63 M.L.J. 
764=139 I.C. 317=1932 M. 605, holding 
that a party cannot alter the nature of the 
suit or its eventual effect by wording the 
plaint as one for a declaration and that a suit 
for possession or cancellation of decree can- 
not be framed as one for declaration that the 
decree was not binding on the plaintiff in order 
to pay a smaller Court-fee* Even where re- 
lief is prayed for it may be a mere surplusage 
in which case the suit may be stamped as a 
mere declaratory suit under this article. 3 
P. 795=80 I.C. 655=1925 P. 44. Where 
the plaintiff merely asks for a declaration 
that the previous decree is not in any way 
binding upon him and is altogether void and 
ineffectual, his suit is one for obtaining a de- - 
daratory decree only and falls under Art. 17 
(3), Sch. H. (1931 A. 369; 1932 A. 560; 
1932 A. 316 and 1933 A. 350, BeL on; 1932 A. 
485 (F.B.), Expl.) 1933 A.L.J. 673=1933 A. 
488 (F.B.). See also 1937 O.W.N. 1186= 
1938 Oudh 1 (P-BO; 1941 O.W.N. 1107= 
1941 O.A. 803; 1941 L. 139 (Plaintiff not 
being a party to previous decree) ; 1940 O.W. 

N. 1121; 35 1.0. 797=12 O.W.N. 375; 80 

O. 788; 20 B. 736. See also 34 C.W.N. 1129. 
A suit by & reversioner for mere declaration 
that conveyance by a Hindu widow is void in 
respect of anything beyond her life interest 
pomes under this article. 70 P JL 1877. See 
also 24 C. 833=12 M. 234; 159 I.C. 454= 
41 X.W. 702=68 M.L.J. 327=1935 M. 318. 
No separate fee is eecessary in such a suit for 
declaration that the plaintiff is the reversioner. 
23 Pat. 749= (1945) P.W.N. 199=A.I.B. 
1945 Bat. 81* For a similar suit where a 
prayer for the appointment of Beceiver is 
added, see '96 I.O. 29=1926 M. 678=51 MX. 
J-. 67 and other eases cited under sec. 7, Cl. 
(v») (o') . A suit for declaration that a cer- 
tain document was null and void where the 
plaintiff was not a party to it- 10 O.W.N. 
19=1933 0. 116 ; suit by a member of a joint 
Hindu family for declaration that an aliena- 
tion made by a managing member is not bind- 
ing on him. 7 M. 134 ;78 I.C. 782; 1925 L. 
90. Suit for declaration that plaintiff is the 
real owner of a decree obtained by the defen- 
dant against another and for transfer of the 
decree to him. 1 P.B. 1911=17 PXJ&. 1911; 
suit for declaration that the plaintiff is en- 
titled to certain snm of money held in Court 
deposit by the receiver appointed under sec. 
146, Cr.P. Code. 1933 P. 224=12 P. 261= 
14 P.L.T. 113 ; that plaintiffs were occupancy 
tenants and not tenure-holders and that the 
survey entry describing them as tenure-hol- 
ders was wrong. 4 PXJ. 302=50 I.C. 298; 
that certain property belongs to the plaintiff 
and is not liable to be sold in execution of a 
mortgage decree to which he is not a party. 
85 I.C. 349=19 25 O. 500; that the entire 
family property in the hands of the plaintiff 
as the head of the joint family belonged 
equally to the plaintiff and the defendant and 
that certain documents executed by certain 
deceased members of the family did not affect 
the jointness of the family. 1932 AX.J. 466 
=1932 A. 560; that a deed of gift executed 
by the judgment-debtor is fictitious and void 


and that the property caused by it is capable 
of being attached and sold. 130 I.C. 344= 
1931 O. 72; 1933 A.L.J. 1537; 10 O.W.N. 
133=1933 O. 127. See also 1937 Sind 248; 
1941 Bang.XB. 387=1941 Bang. 269; .that 
plaintiff ’s share in certain property is not lia- 
ble to attachment and sale in execution of a 
decree against his father. 11 O.W.N. 617= 
3934 O. 212 (2) (F.B.) ; 1937 Sind 248. A 
suit to set aside a compromise decree for main- 
tenance falls under the article (Art. 17-A of, 
the Madras Act). 1928 M. 416. See also 
145 I.C. 777=1933 Sind 53. (Suits to set 
aside consent decree in partition suit). See 
also 1934 AX.J. 95 5. A suit under sec. 106, 
B.T. Act, which is transferred to the Civil 
Court is a suit for declaratory decree within 
this article. 48 I.C. 552=28 A.L.J. 301. 
See also 18 I.C. 275=17 O.L.J. 416. In a 
suit for recovery of possession with mesne pro- 
fits and in the alternative for assessment of 
fair rent, the prayer for assessment is not in 
the nature of a declaratory relief. 6 P. 17 =j 
100 I.C. 913=1927 P. 123. A prayer in a 
suit for partition by a Hindu son that he may 
be granted a partition free of a mortgage 
which he alleges is not binding on him need 
not be stamped as for a declaratory relief in 
addition to the fee for partition. I.L.B. 
(1940) Mad. 259=186 I.C. 491=51 L.W. 11 
=1940 Mad. 113=(1940) 1 M.L.J- 82 (P. 
B.), overruling the previous decisions to the 
contrary. The law allows a plaintiff if he is 
in possession of property or if the defendant 
is not in possession to get a declaratory de- 
cree. If he is out of possession he will not 
be entitled to take possession under the de- 
cree. Where the relief of possession is not 
implied in the declaratory decree Court-fee 
for possession need not be paid. 1941 O.W: 
N. 1107=17 Luck. 145=A.I.B. 1942 Oudh 
58. The plaintiff sued for possession as the 
transferee of one G. The first Court gave 
him a decree on condition that his possession 
should continue only during the lifetime of 
his transferor. An appeal by the plaintiff 
against the condition is for a mere declara- 
tion and need bear a Court-fee of Bs. 10 only. 
33 A. 705=11 I.O. 977=8 AX.J. 821. Where 
in a Land Acquisition proceeding, the com- 
pensation money awarded is kept in Court de- 
posit on behalf of a widow owning life inter- 
est in the property, an appeal by the rival 
claimant claiming that die compensation 
money must be payable to him alone should 
bear only a fixed fee as for declaration. 55 
M. 641=62 MXJ. 541=139 I.O. 131=1932 
M. 438. An order in a proceeding under see. 
3S of the Bengal Moneyleaders 7 Act which, 
has the force of a decree for the purpose of 
an appeal, is a declaratory decree pure and 
simple where no consequential relief is pray- 
ed for and court-fee on memo, of appeal from 
such order is Bs. 20, under Art. 17, Sch. IL 
48 CM, 680. Where a plaintiff sues for 
a declaration of title in respect of properties 
some of which are in his own possession and 
some are in the possession of a re- 
ceiver of Court, the suit is purely one for a 
declaration and not one implicitly for posses* 
sion ina sm uch as the receiver was itf eustodj 
of some of the properties not in his own fight 
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but for tile rightful owner. 210 X.C. 48=: 
1943 A.L.W. 428=1943 O.W.H. 245=A.I.R. 
3943 Oudh 462. An award having been made 
m favour of an alienee from Hindu widow in 
respect of lands sold by her and acquired by 
the Government compulsorily, the reversioners 
of the widow’s husband claimed the proceeds 
on the ground that the alienation was not bind- 
ing on them and prayed that the amount should 
not be paid to the alienee but might be invest- 
ed under sec. 32 of the Land Acquisition Act. 
The claim was disallowed and they appealed. 
Held, that the appeal was not one under sec. 

8 of the Court-Fees Act but fell under Art. 17 
( iii) of Sch.II of the Act and that the Court- 
fee Was Rs. 20. 39 C.W.N. 110=60 O.LJ, 
216. Where in a partition suit a mortgagee 
of certain property is unnecessarily implea- 
ded as party to the suit and a finding is 
given which would bar a part of his claim in 
a subsequent suit on his mortgage and he ap- 
peals against it, as ho is entitled to, he can- 
not be said to be seeking any consequential 
relief in the appeal and hence Court-fee as 
on a claim for a declaration is quite enough. 
20 Luck. 101=1944 A.W.R. (C.C.) 220=A. 
I.R. 1945 Oudh 30. The Bombay practice of 
valuing suits for declaration at Rs. 130 and 
■paying a Court-fee of Rs. 10 thereon is mis- 
leading and unwarranted by law. A fixed 
fee of Rs. 10 is to be paid thereon. 43 B. 
507=46 LA. 24=36 M.L.J. 437 (P.C.). Ho 
ad valorem fee need be paid when a suit is 
brought for a declaration that money is joint- 
ly due, plaintiff not objecting to its being re- 
ceived by the defendants. 1923 L. 359. A 
declaratory suit that a registered release deed 
be considered cancelled, must be valued for 
Court-fees at the amount at which the Telief 
is valued. 35 P.R. 1914=25 I.C. 435. Suit 
by a Hindu reversioner for declaration that a 
release executed by the widow in favour of 
defendants 1 to 4 would not be binding on them 
and for the appointment of a Receiver — De- 
cree that the release deed would not be bind- 
ing on the reversioners but that the defendants 
1 to 4 should be paid a certain amount spent 
for the benefit of the estate — Appeal by de- 
fendants 1 to 4 impugning the declaratory 
decree and also claiming larger amount— 
Appellants bound to pay Court-fee only in res- 
pect of the declaration and not also on the 
amount claimed by them in the alternative. 
63 M.L.J.. 822. Suit foT cancellation of an in- 
strument under sec. 39, Specific Relief Act, 
falls under Sch. I, Art. 1 and not under this 
article. 1932 A.L.J. 684=1932 A. 485. (F. 

B. ). See also under see. 7, cL (iv) (o), (%v-a) 
Mad. A suit for the reversal of a patM sale 
is not solely for a declaration that the sale is 
a nullity. 51 C. 216=28 C.W.N. 683=1924 

C. 731. See also 1937 A.L.J. 1373; 1938 

O.W.N. 1018=1938 A. W. R. (O.O.) 
122 (Appeal against dismissal of 
claim under sec. 11, TT.P. Encumbered 


Estates Act) . A claim to be declared a holder 
of an ayo is covered by article- 98 I.C. 196= 
1926 R. 184 (F.B.). An appeal in a mort- 
gage suit claiming priority for the mortgage 
hold hy the appellants, must bear ad valorem 
court -fee. 54 A. 347=1932 A. 221. Sec also 
under Sch . 1, Art. 3 . A suit for declaration 
that, a certain wakfnnma is valid as against a 
defendant who is in possession and claims the 
property (covered by the deed') as his own 
private properly is not, maintainable without 
a consequential relief bv way of joint posses- 
sion, injunction or the like- Such a suit can- 
not. therefore, be brought upon a fixed court- 
fee payable under Sch. IT, Art. 17. 34 C.W. 
N. 1129. A suit hy a beneficiary under a 
trust to set aside certain alienations of trust 
property by the trustees does not fall under 
this article. 61 M.L.J. 39=130 I.C. 449= 
3 931 M. 24 . A suit for declaration that a pre- 
vious decree declaring certain wakfnamas in- 
valid is not binding on the plaintiff falls 
under Art. 17, Sch. H, and not undeT 
sec. 7, cl. (4) (c). 34 C.W.H. 1129 (21 
C.W.H. 375; 20 B. 742, Ref. to). See also 
156 I.C. 33=1935 L, 611. Where the decla- 
ration sought by a plaintiff amounts to no 
more than that she has a right to recover her 
dower debt from a certain property, the sub- 
ject of the waqf, the plaintiff is only suing 
for her right as to the property, namely, the 
right, to attach and put to sale that property 
for recovery of her dower debt. The declara- 
tion sought falls within the purview of seft- 
42 of the Specific Relief Act and hence the 
relief is for a mere declaratory decree without 
any consequential relief coming under Art. 17 
(iii) of the Second Schedule to the Court-Fees 
Act and does not fall under sec. 7 (iv) (o>. 


1939 O.W.H. 152=1939 O.A. 293. Where bn 
ex-minor sued alleging .that he was a minor at 
the time of the execution of a mortgage deed 
by him and that it was avoid against him. Held, 
iliat all that was necessary for the minor was 
to ask that the document be declared to be 
yoid against him and the suit need not be 
treated as involving a prayer for a consequen- 
tial x e lief, namely, the setting aside of the 
document. 11 R* 66=1933 R. 109. 

Art. 17, cu (w). — See cl* (&) of Art* 17- A 
of Madras Act inapplicable to compensation 
awards undei the Land Acquisition Act cover- 
ed by sec. 8. 21 M. 269. See also 35 O.W\N- 
1103: 138 I.C. 199=1932 O. 224; 1938 A.L. 
J. 1124 (Appeal against order of tribunal 
constituied under TT.P. Town Improvements 
Act) . But sec. 8 applies only to appeals. by 
{persons who claim compensation. For to ap- 
peal by the Secretary of State against the com- 
pensation award of the Court, a court-fee of 
Rs. 10 only is required under article. 37 P. 
r.’ 1913=17 I.C. 764. Proceedings before 
the Court on a reference by the Collector 
undex sec. 19, Land Acquisition Act, cannot 
be described as a suit to set aside an award 
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(v) to set aside an adop- 
tion; 

(vi) every other suit where 
it is not possible to estimate 
at a money-value the subject- 
matter in dispute, and which 
is not otherwise provided for 
by this Act. 


under this Art. 17 (4) . Where a suit is for 
a declaration that an award made by the Be- 
gistrar of Co-operative Societies which direct- 
ed the plaintiff to pay the opposite party 
a sum of Bs. 10,244-1-9, is ultra vires , the 
suit is governed by Art. 17 (to) of Sch, IT, 
and it is only a fixed court-fee and not ad 
valorem court-fee that is payable There is 
no reason to limit the term f Award * in the arti- 
cle to an award by arbitrators. Any judi- 
cial decision which is not a decree might be 
considered to be an award for the purposes of 
Art 17 (iv> of Sch. IX. XX.B. (1942) Nag. 
636=1941 NX.J. 264=1941 Nag. 243. The 
provision applicable is Sch. I, Art. 1 if not 
sec. 8 and court-fees are payable in the ap- 
peals ad valorem on the difference between 
the sum awarded by the Court and the sum 
which the appellant claims should have been 
awarded. 6 B. 281=1928 B. 197. Where an 
appeal is preferred to the High Court against 
an order of the Civil Court on a reference by 
the Collector under sec. 5 of the Bengal Allu- 
vial I*and Act, a fixed court-fee of Bs. 20 is 
payable. 68 C. 710=36 C.W.N. 181. 

Am?. 17 (O. — The plaintiff may value the 
relief claimed in his suit to set aside an adop- 
tion and that valuation determines the Court 
which is to decide the suit- 87 C. 860=14 C. 
W.N. 929=6 I.O. 630. See also 15 A. 378. 
In a suit to declare adoption invalid, market 
value of property claimed is the basiB of court- 
fee. 52 M. 340=56 MJUT. 1071=1928 M. 
1294. j See also 1937 Bang. 400 (Suit for can- 
cellation of a deed of adoption). A suit for 
mere declaration that an adoption is valid does 
not admit of being satisfactorily valued and 
falls under Art. 17, d. (vi) . 24 1.0. 286= 
17 O.C. 90. A suit for declaration that cer- 
tain adoption deed executed by a widow shall 
be of no effect on the plaintiff's reversion- 
ary rights is not a suit to annul an adoption. 
84 I.O. 486=1925 X. 229. 

# Ast. 17, cl. (y). — Where a suit- for declara- 
tion that plaintiff is the adopted son of the 
last male owner -and therefore entitled to pro- 
perty in his possession was dismissed, the court- 
fee payable on the appeal is an ad valorem 
fee on the value of the property in posses- 
sion of the appellant as the adopted son of 
the last owner. 43 1.0. 64=15 N.XJ&. 24. 
In a suit for declaration that an adoption 
never took place, court-fee is payable on the 
value of the property, title to which is affected. 
58 I.C. 965 (1). [These decisions were under 
a C.P. Gazette, Notification No. 1641, dated 
28th Setember, 1911.] 

Bombay Finance Act, 1932, sec. 7 (iv) 
(e) ANp Sch. II, Abt. 17 (v). — A suit for a 


Proper Fee. 


Ten rupees. 
Ten rupees* 


/ 

declaration that a decree passed against plain- 
tiff for Bs. 5,366 was obtained by misrepre- 
sentation, fraud and undue advantage and 
was therefore unenforceable and void, and 
for an injunction restraining the defendant 
from executing it, is in effect a suit for set- 
ting aside the decree passed against the plain- 
tiff. Such a suit falls, for purposes of court- 
fee, under Art- 17 (v) of Sch. II to the Court- 
Fees Act as amended by the Bombay Finance 
Act (1932). Sec. 7 (iv) (e) does not apply 
to such a case. Hence a court-fee of Bs. 15 
for the relief of setting aside, under Art- 17 
(c), Sch. H, and another court-fee for the 
injunction on the valuation given by the 
plaintiff must be paid. The plaintiff cannot 
be allowed t,o value the whole suit as he chose 
under sec. 7 (iv) (o) of the Court-Fees Act. 
47 Bom.X.B. 386=1945 Bom. 474. 

Abt. 17, Cl. (vi)* — See Art. 17-B of the 
Madras Act. (1937) 2 M.X.J. 347; (1937) 
2 M.X.J. 572. 

Construction and Scope. — Art 17 (vi) 
of Sch. II of the Court-Fees Act should be 
very strctiy interpreted, the article cannot 
be invoked when a suit is otherwise provided 
for. 60 C.X.J. 201=39 C.W;.N. 131. To 
bring a case within the scope of this clause, 
it must be established that it is not possible, 
even to state approximately a money value for 
the subject-matter in dispute. 1 I.C. 670= 
13 C.W.N. 815. See also 59 C.X.J. 447=1934 

0. 786; A.I.B. 1943 Fat. 433. Thus a suit 
for restitution of conjugal rights would fall 
under the clause. 34 C. 352=11 C.W.N. 458 
=5 C.X.J. 400. See also 60 CX.J. 201; 8 
C.W.N. 705=31 C. 849; 28 A. 545; 9 I.C. 
186=8 A.X.J. 889; 33 A. 767=11 I.C. 186. 
So also a suit under sec. 92, C.P. Code- 14 
C.W.N 932=12 CX.J. 211=7 I.O. 92; 1927 
M. 940=53 M.X.J. 457; 8 X. 730=1928 X. 
113. See now cL (iii) of Art. 17 of Madras 
Act. Also a suit for removal of a trustee of 
a religious endowment. 23 M. 537; 19 A. 
104; 24 C. 418; 31 B. 48; 1934 P. 647. See 
also 1938 NX.J. 357=1938 N. 537. Also 
a suit foi appointment of receiver. 27 AIL 
403; 51 H.XJT. 67; 3946 AX.J. 129=1946 
A.X.W. 139=1946 O.W.N. (H.C.) 181. A 
prayer for temporary mandatory .injunction 
to compel defendant to deposit in Court an 
amount due by him to the trust, in a scheme 
suit under sec. 92, C.P. Code, does not alter 
the character of the suit and the lee fixed in 
Sch. n, Art. 17 (ii) is sufficient. 47 MX. 
J. 656=1924 M. 882. See also 110 I.O. 264 
=1928 X. 113: 48 M.X.J. 514=1925 M. 722 ; 

1. L.B. (1940) Mad. 259=(1940) 1 M.X.J. 
32=1940 Mad. 113 (F.B.) (Prayer for ap* 
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10. Application under 
section 320 of the Code of 
Civil Procedure, 1908. 


pointment of interim receiver in partition 
suit), A suit under Registration Act, sec. 77 
to compel registration falls under the article- 
21 P.R. 1895 j 3 0, 515. Also a suit for reduc- 
tion of maintenance. I.L.B. (1945) Nag. 661. 
=1945 NXJT. 365=A.I.R. 1945 Nag. 264. 

A .temple as such has no market value and a 
suit for recovery of possession of temple falls 
under Sch. II, Art. 17, cl. ( iv ). 46 M. 782 
=45 M.U. 274=1924 M. 39 (F.B.). An 

appeal against an order refusing grant of 
letters of administration is governed. by Art. 

17 (vi) as the subject-matter in dispute can- 
not be estimated at a money value. 22 I.C. 
98=3 5 A. 448. The court-fee payable on a 
memorandum of appeal presented to a High 
Court from an order refusing or granting 
letters of administration or probate of a will 
is Rs. 2 und^r Art. 11, Sch. H. Neither Art. 

1 of Sch. I, nor Art. 1 or Ait. 17 (vi) of Sch. 
H, is applicable to such a case. 1938 Bang. 
Jj.lt. 72=1938 Bang. 141. The memorandum 
t of appeal against a redemption decree abso- 
lute on the ground that the money was deposit- 
ed at a later date than that allowed and that 
it should not have been so received falls with- 
in the clause. 10 I.C. .736=7 N.L.B. 41. 
As to appeal against an order rejecting an 
appeal memorandum for non-payment of 
court-fee, see 98 I.C. 663 (2)=1927 N. 100. 
But see 1935 N. 83 (F.B. S ; contra . As 
Tcyamg cannot be transferred by sale, mort- 
gage or gift, it has no market value and. the 
plaint in a suit by Hypangyi to recover pos- 
session of Icyaung should bear a fixed stamp. 
■57 -I.C. 953=13 Bur.Ii.T. 40. “Where the 
plaintiff alleging that he was the duly elected 
Mahant sued for possession of the Math pro- 
perties, held, the case was governed by sec. 7 
(v) and not .this article but that the temple 
should be left out of account as having no mar- 
ket value. 1932 A.L.J. 777=1932 A. 593. 
'See also 7 B. 245=1929 B. 134 and 372 (F. 
JB.)^ 40 P.LJE fc. 113; 1938 N.I/.J. 214 (Suit 
for possession of temple) . A^ mere intention 
" fO dedicate property for religious purposes is 
' not sufficient to convert the property into 
" religious property. Court-fee to be paid for 

• recover^ of possession of such property 
will V be ad valorem, 178 I.C. 232= 
1938 R. 303. A suit under sec. 92, C.P. Code, 
that a mahant may be removed and new ma- 
kant may be appointed along with a com- 

"tnittee and that the trust property may be 
: made ? over* to them falls under Sch. II, Art. 
-17" (6) and not undeT sec. 7 (iv) (o). 110 I. 
C. 264=1928 L. 113. But see 48 C.W.N. 598 
where certain reliefs not covered by sec. 92, 

* were also asked £ot.’ Where the subject-mat- 
ter of the suit is the right to mutawalliship 
and the office doefi‘ not' carry any salary or any 

" other material enjoyment, it is not capable of 
' monetary valuation and therefore the proper 
- court-fee is the' fixed fee of Rs , 16 provided 



Proper Fee. 


Ten rupees. 


by Sch. II, Art. ,17, para. 6.. .1934 Po 647. 
See also 1938 N.L.J. 357=1938 -If. ,-537 
(Suit for removal of mutawalli and rendition 
of accounts). Plaintiffs prayed that they, be 
appointed mutawa'lis and the defendant be 
ordered not to interfere with their manage- 
ment and worship. The suit having been dis- 
missed, the plaintiffs preferred an appeal. 
.5V7tf, that the relief claimed should not, be 
presumed to be one for possession of the trust 
property, the latter part of the relief may be 
considered a superfluity, the case comes under 
Art. 17 (ei) of the .second schedule, -as it is 
not possible to estimate at a money value the 
subject-matter in dispute namely, the appoint- 
ment of the plaintiffs as mutawallis in the 
place of the defendant. The criterion is to 
see whether by obtaining the particular re- 
lief claimed, the plaintiffs can obtain posses- 
sion of the propertv by execution of file .de- 
cree- 171 I.O. 468=1937 O.W.N. il49=1937 
O.L R. 555 . An appeal preferred, against the 
decree in an interpleader suit which declares 
the title of one. of the claimants and direefs 
the delivery of ihe property to him upon .pay- 
ment of costs to the . plaintiff 1 should . be 
stamped under the 'article. 2 PJL.T, 280= 
61 I.C. 820. Court-fee is .necessary on the 
claim for interest from date of. suit to date, of 
realization made .in appeal, either ad valorepn 
the sum up to the date of the appeal or at 
least a court-fee of Bs. 10 as. provided by 
Art. 17 (6). 193S Xu 941. An objccfibn .on ap- 
peal as to the manner in which. a decree in. a 
suit for dissolution of partnership is to be 
enforced is .covered by this article,. 9.0. T.X). 
629=1925 Tj. 496. Where in an appeal from 
the final decree in a mortgage suit, the., only 
question is whether the property should pe 
sold or whether the mortgagee should fore- 
close, it is difficult to place an exact mv>hey 
value on the appeal for the calculation. of ad 
valorem court-fees and’ under Art. 17 (66) of 
Sch . II of the Court-Fees Act, the memoran- 
dum of appeal should bear a court-fee stamp 
of Rs. 15. 15 P.L.T. 696=1934 P. 473 CL). 
But see also 61 C. 320=38 C.W.N. 276=1934 
C. 377. Suit for money against joint family 
consisting of two brothers B and <3— —Personal 
decree against G only but decree against bqth 
with respect -to share in family property— :AP* 
peal by plaintiff praying for personal decree 
against B also— -Court-fees must be’ under 
Art. 17 (in). See 171. I.C. 13=1937 Fesh. 
89. Where in an appeal from a final decree 
for sale - in a mortgage suit, the amount of 
the decree is not challenged, but the only .re- 
lief s prayed were extension of time for pay- 
ment and permission to pay by instalment 8 * 
the reliefs claimed are incapable of valuation 
; and as jmch Art. J7 (vi) of Sch. H applies. 
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1 [>9 . Agreement in writ* Ten rupees, 

ing stating a question for the 
opinion of the Court under 
the Code of Civil Procedure, 

. 

LEG. REF. aside . The question whether or not the de- 

1 Substituted by see* 155 (4th Sch,) of the cree is at the moment capable of execution 
Code of Civil Procedure, Act V of 1908 without payment of certain amount by plain- 
for the original entry which was as follows : — tiff as additional court-fees need not be con- 


“ Agreement under sec. 328 of the same 
Code.” 

423=1938 N.L.J. 269=1938 Nag. 409 (F. 

B.). Memorandum of objections by ryot only 
attacking the finding of the lower appellate 
Court as to the amount of rent legally due is 
capable of being estimated in money value 
within the meaning of d. 17 (6) of Sch. XI. 
57 M.L.J. 200=1930 M. 22. R©K e f original- 
ly prayed for was a declaration that the 
plaintiff was the owner of certain property. 

A court-fee of Bs. 10' was paid. Subsequent- 
ly the prayer was sought to be amended thus: 
“On account of that (a particular) decree is 
null and void and ineffectual it may be dec- 
lared, ete.” Held, that the effect of the 
amendment was to add to the original relief 
a prayer for a further declaration for which 
a further coart-fee of Rs. 10 should be paid 
and that the second relief asked for was not 
consequential relief within the meaning of 
sec. 7 (w) (<?) so as to necessitate the pay- 
ment of <td valorem fees. 55 A. 274=1933 A. 
L. J. 311=1933 A. 850. "Where in an appeal 
under sec. 45, XT. P. Encumbered Estates 
Act, the appellant doeB not object to the 
‘ amount of the decree but only to certain con- 
ditions imposed by the special Judge, the ap- 
peal comes under Sch. H, Art . 17 (vi) of the 
Court-Fees Act in that it is not possible to 
estimate the subject-matter of the appeal at 
a money value. An appeal which does not re- 
late to the amount of the decree passed but 
only, to the manner in which the decree can 
be enforced or executed falls only under Art. 
17 («t) of the second schedule to the Court- 
Fees Act. 15 Luck. 321=1940 O.W.N. 26 
=1940 Oudh 183. See also 1940 O.W.N. 207 
=15 Luck. 413. In a suit on mortgage the 
mortgagee was granted a decree for certain 
sum payable in annual instalments and was 
held entitled to possession under O. 34, r. 2, 

C. P. Code, on mortgagors* failure to pay the 
instalments regularly. The mortgagee appeal- 
ed from it claiming a decree under O. 34, r. 
4, C.P. Code. Held, that the court-fee paya- 
ble in appeal was under Art. 17 (6), Sch, H. 
167 I.C. 26=1937 Pesh. 31. See also 1936 R. 

D. 236. The amount of future interest can- 
not be determined as it depends upon the date 
of payment of the amount decreed, by the 
judgment-debtor. Therefore, a court-fee stamp 
Rs. 10 only is payable on eross-objeetions 
fled with regard to future interest. 163 I.C, 
928=38 P.L.R. 276=1936 L. 668. 

• Cases not coming under the Clause. — 
. Art._17 could not apply to a case where a 
person with a definite decree for a particular 
'TO of money against him seeks to set U 


s idered. 33 O.W.N. 743=1929 O. 815. Where 
in a suit for the enforcement of a mortgage 
or charge against certain property the trial 
Court held the charge to be enforceable only 
against a portion of the property, an appeal 
to have the charge declared against the whole 
property must bear ad valorem fee on the 
value of the property in dispute* 65 I.C. 
114=24 O.C. 295. So also an appeal in a 
mortgage suit claiming priority for the mort- 
gage held by the appellants. 54 A. 347=1932 
A. 221. But see 46 L.W. 524=1937 M. 840. 
Art. 17 (vi) cannot apply to the case of pro- 
perty which clearly has a money value al- 
though it may be difficult to estimate such 
value correctly. Where the plaintiff-appel- 
lants sought to render certain property in the 
hands of the defendants liable for a certain 
money claim, held, that ad valorem court-fee 
was payable. 54 A. 608=1932 A.L.J. 387= 
1932 A. 406. When a plaintiff who obtained 
a decree for the full amount sued for against 
one of the defendants appealed with a view 
to make the other defendants also liable, held 
he was bound to pay ad valorem court-fee on 
the amount for which the other defendants 
were sought to be made liable and not fixed 
fee under this article. 24 Bom.L.R. 313=46 B. 
840. See also 86 PR. 1912=16 I.C. 777; 
59 C.L.J. 447=1934 C. 786 (Valuation of 
appeal by defendants in a suit for accounts). 
Tank bed, suit for recovery of — Court-fees. 
See 57 M.L.J. 688. In a suit for sale of 
mortgaged property, the puisne mortgagee 
and mortgagor were impleaded. The mort- 
gagor denied the puisne mortgagee, but the 
; Court found it to be subsisting, and in the 
decree, ordered that the balance, after paying 
off the plaintiff mortgagee should be paid to 
the puisne mortgagee and the surplus, if any, 
should be given to the mortgagor. In an ap- 
peal by the mortgagor challenging the por- 
tion of decree in favour of the puisne mort- 
gagee, held that ad valorem court-fee on 
amount due on the mortgage should be paid 
and not merely for a declaration. 146 I.C. 
1003=1933 L. 954. 

Suits fob Partition. — {See also under- 
sec. 7, cl (iv) (6)]- A suit for partition, 
pure and simple, where the plaintiff is in joint 
possession of his share and there is no dis- 
pute as to his title or share falls within the 
clause. 2 P. 432=4 P.L.T. 257 ; 49 I.C. 115 
(P.) ; A.I.R. 1943 Pat. 433. See also 13 C. 
LJfc. 253; 141 I.O. 175=1933 L. 208; 128 I.C. 
525=1930 L. 839 ; 8 C. 757; 34 A. 184=8 
A.ItJ. 1329; 1943 A.L.W. 348; 90 I.C. 843 
=1939 Mf 122 (partition claimed after dW- 
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riflm in status); 6$ C. 188; I.XB. (1940) 
Mad. 259=186 1.0. 494=51 L.W. 11=1940 
Mad. 113=: (1940) 1 MX.J. 32 (P.B.). The 
distinction observed in the previous ease-law 
between partition of joint family property 
and other joint property abolished. See 64 
M.Ii.J. 24=1933 M. 430; 40 PXJEfc. 2: 14 
Luck. 346=1938 O.WJST. 1265=1939 O. 90; 
43 P.XR. 147=1941 Lah. 123 (PJB.). See 
also 1939 Lah, 568; I.L.R. (1941) Lah. 308 
=43 PXJfc. 238=1941 Lah. 152 (F;B.). It 
is enough if the person claims to he in joint 
possession of the property. 16 I.C. 771=6 
SXJL 74 (notes) ; 1930 L. 839=123 LC. 525 
(2); 43 PX.R. 147=1941 Lah. 123 (FX.) ; 
20 P. 780=23 PX.T. 218=A.I.B. 1942 Pat. 
60; 34 PX.B. 772=1933 L. 780; 34 PX.R. 
84=1933 X 208; IX.R. 1945 Ear. 84; 1938 
Bang. 76; 40 PX.R. 27; 32 S.L.R, 124. 
Where in suit for partition of joint family 
property, the plaintiff alleges that he is a 
coparcener, that is enough to show plaintiff's 
joint possession, because the possession of one 
coparcener must be deemed to be in posses- 
sion on behalf of all. Where a plaintiff alleg- 
ges that the family has continued joint court- 
fee has to he calculated on the basis of that 
allegation and the suit does not fall under 
sec. 7 (v) of the Court-Fees Act merely be- 
cause the plaintiff does not specifically allege 
joint possession or enjoyment. 45 L.W. 541= 
1937 M. 606. This rule appKes where the 
suit is by the widow of a deceased coparcener 
under the Hindu Women's Bight to Property 
Act- (1943) 2 MJLJ. 172=56 L.W. 417=1943 
M.W'.N. 519=A.I.R. 1943 Mad. 654. Where 
some of the family properties has been alie- 
nated by the father or manager of the fa- 
mily, the suit in respect of that property 
should be Valued as a suit for possession un- 
der sec. 7 (v). IX.B. (1940) Mad. 259= 
(1940) 1 M.L.J. 32=1940 Mad. 113 (F.B.). 
Suit to set aside decree effecting partition by 
metes and bounds and for fresh partition of 
all properties held by plaintiff and defendants 
exclusively since date of prior partition. It 
cannot be said that in such a case the plain- 
tiff is in joint possession with the defendants, 
so as to take the suit out of sec. 7 (iv) (o'), 
and to bring it under Sch. U, Art. 17 (vii ) , 
as being liable to a fixed court-fee instead of 
ad valorem court-fee. The fact that the plain- 
tiff is already in possession of a portion of 
the property of which he seeks a re-partition 
cannot entitle him to credit for court-fees 
payable in respect of that part of the pro- 
perty. I.L.B. (1941) Ear. 102=1941 S. 154. 
The suit for partition is not converted ino a 
case of claim to possession because the defen- 
dants set up that the house is not joint pro- 
perty and that the plaintiff has no title to it. 
36 O.W.N. 942. See also 12 C.W.N. 37=6 C. 
X.J. 65 1; 38 O. 681; 1937 Rang.L.B. 447= 
1938 R. 76; 32 S.L.R. 124=40 P.L.B. 27. 
The wording of Art. 17, Sch. H, Court-Fees 
Act shows that when a suit falls under any 
one of the clauses of that article, the plaint as 
well as the memorandum of appeal arising 
from such a suit, is chargeable with a fixed 
edurt-fee of Rs. 10 only, irrespective of^ whe- 
ther the subject-matter In appeal is or is not 
' capable of being estimated in money value. 
Z.IuB, (1941) Lah; 234=43 PXJfcr 147= 
C.O.M. — a*a 


1941 Lah. 123 (F.B.). Where in defence to 
a suit for partition by a Mahomedan heir, 
the widow pleads that her right to remain in 
possession in lieu of dower is paramount to 
that of the plaintiff's and her defence is re- 
jected, the test to be applied to find out the 
proper court- fee payable in respect of an ap- 
peal against. the rejection of such a nlea is. to 
consider what, would be position, if the ap- 
pellant was endeavouring to establish hi a 
suit, in which she was plaintiff the same right 
as she is trying to maintain in the appeal. 
Applying the test, the court-fee payable was 
not an ad valorem court-fee but court-fee un- 
der Art. 17 (vi) of the second schedule of 
the Court-Fees Act. 1940 A.L.J. 789=194 0 
All. 521. A decision as to the amount of 
conrt-fee should be founded solelv on a con- 
sideration of the cause of action on which 
the Plaintiff is snin<r and not on pleas of de- 
fendant. 16 I.C. 773=6 S.L.R. 72. On the 
application of one of the co-sharers in a parti- 
tion suit, the Court directed the properties to 
be sold as they were not capable Of Partition 
Another sharer appealed against this order. 
Held, that the Court-fee payable was Bs. 10 
undeT this article. 30 0 I.C. 17 (21=1927 L. 

3 89: 3930 R. 164. A suit, however. In which 
plaintiff plays for declaration of his title and 
partition as a consequential relief, falls with- 
in sec. 7, Cl. (ttj^ (cl and the plaintiff'* 
share becomes also the valuation of the snit 
for jurisdiction. 2 P. 432=4 P L.T. 257. 
See also 81 I.C. 643=1924 H. 105: 84 I.C. 
538=1925 P. 703 . So also in a suit intend- 
ed to recover possession, plaintiff must pay 
ad valorem fee upon the value of the share- 
8 C. 757; 8 P. 818=1930 P. 1; 1935 Fe«fc. 
30. Ssr also cases noted under sec._ 7 (Wi 
(5L A memorandum of appeal against, an 
order of the Court in a partition suit, direct- 
ing the defendants to put in properly stamp- 
ed applications if they wished to have their 
respective shares separated off by the Court, 
must be stamped with a Court-fee of Its. 10 
under Sch. II, Art. 17, Cl. (vi ) . 274 P. 

L.B. 1913=20 I.C. 177=183 P.W.R. 1913. 

. Where in a suit for declaration and partition 
the defendant appeals from the decree for 
‘partition he is net entitled to stamp the ap- 
peal memorandum with Bs. 10, Court-fee 
. stamp, simply on the ground that he is in pos- 
session of the property. 1930 B. 164. A 
'plaintiff sued for partition alleging that he 
was in ioint possession and paid Court, -fees 
[under Sch. H, Art- 17 (eO. The Court 
found that he was not in joint possession 
• and called upon "hi™ to pay ad valorem Court- 
, ? fee. The suit was dismissed on plaintiff's 
‘failure to pay the deficient Court-fee. The 
Court-fee for appeal by plaintiff was under 
this sub-clause until the question of joint 
possession was finally decided in appeal - 
1930 A. 443. So also for the appeal by the 
defendant if the lower Court finds the plain- 
tiff to be in joint possession, 1930 L, 839. 
A suit for partition of a joint property is with 
reference to the matter of Court-fees govern- 
ed by Sch, H, Art. 17, Cl. (vi). In appeal* 
against decrees in partition suits the Court- 
fee payable is Rs. 15. It does not matter 
whether the ground of ataefc is with reference 
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to ilie allotment of specific portion of immov- 
able ' or movable 'property or the ground of 
attack is the question of costs. 56 0. 188= 
116 I.C. 383=1928 C. 878. Where the plain- 
tiff sued for partition, his father and step- 
brother alleging a previous partition, it was 
substantially for a declaration that the prior 
partition was not binding on him and for 
other reliefs and falls under sec. 7, 01. (4) 
(c) and not under this article. 129 I.C. 824 
=1931 M 94. ’Where in an appeal in a suit 
for partition the only proper relief is the 
claim for partition and. the relief regarding 
the declaration and injunction arc unneces- 
sarily put in the Court may permit the appel- 
lant to- give up ■ the unnecessary reliefs and 
limit his claim to partition. 35 C.W.N; 942: 
Art. 17 (vi) of Sch. IT of the Court-Fees 
Act is inapplicable to an appeal from an order 
under O. 21. r. 50 (2), C. P. Code- 
Sub-rr. (2) and (3) of r. 50 of O. 21 show 
that the subject-matter in dispute in proceed- 
ings under them is the liability of the person 
against whom execution is sought for payment 
of the decretal amount, on the ground that he 
was a partneT in the judgment-debtor firm. 
The subject-matter in appeal against an order 
passed under sub-r. (2), therefore, is the lia- 
bility of the judgment-debtor for the same 
amount. This amount is clearly ascertainable 
and it cannot, therefore, be said that the 
subject-matter of the appeal is one where it 
is not possible to estimate it at a moner 
value. On such an appeal Court-fee payable 
is ad valorem. 35 P.L.R. 565= 1934 Lu 958. 
As to suits for maintenance, see 149 I.C. 982 
=1934 L. 150. Appeal in suit for partition — 
Property subject to charge to meet marriage 
expenses — Court-fee payable . 159 I . C . 802= 
1936 A. 221. 

- Specific performance, Suit for. — The 
plaintiff sued for specific performance of a 
contract to execute a deed of trust in favour 
of certain institutions in respect of certain 
joint Properties belonging to and in posses- 
sio df both the plaintiff and the defendant . 
Under the trust deed, both the plaintiff and 
the defendant were made trustees. Reid, that 
the suit did not come under any of the speci- 
fied classes of Suits for specific performance 
which are contemplated* by sec. 7 (x) of the 
Courf-Fees Act, that the relief claimed was 
not the property itself hut merely specific 
performance of the agreement, the money 
value of which it was not possible to estimate 
and that consequently the snit was governed 
by Sch. H, Art. 17 (tri) of the Court-Fees 
Ac.t. IX.B. (1938) 2 Cal. 411=42 C.W.N. 
667. Article not applicable to suit for specific 
performance of a contract of exchange. See 
(1944) 1 M.Ii.J. 187=57 L.W. 130. 
r Suit on promissory note.— Where a decree 
in a suit on a promissory note awards inte- 
rests at .the contract rate up to the date of 
suit, but is silent as to the claim for interest 
from the date of suit till realisation, for an 
appeal from such decree on the ground that 
interest should have been allowed up to the 
date of realisation, the proper Court-fee pay- 
able is Bs. 10 as provided for by Art. 17 (vi) 
of Sch. H to the. Conn-Feees Act. 154 I.C. 
470, ■>, suit to* obtain anln junction restraining 


the* defendants from interfering with { the ser- 
vice by the plaintiffs of an idol and to frame 
a scheme so that they and the defendant might 
be entitled to carry on the service of the idol 
and to enjoy the emoluments of the office se- 
parately and without interference from each 
other cannot be described as a suit for partir 
tion • yet it is, in a sense, a suit which max 
be regarded as a suit of a similar nature for 
the purpose of estimation of Court-fees- Such 
a suit & one to which Art. 17 (vi) of {he 
Second Schedule applies* 1935 A.L.J. 295 
=1935 A.W.R. 251. 

Order rejecting plaint for failure to 

PAY ADDITIONAL COURT-FEE — APPEAL FROM — 

Court 1 fee . —Per Full Bench. — Where an ap- 
peal is filed from an order rejecting’, a'.’plaint, 
for failure to pay additional C6urt-fee de- 
manded, the subject-matter in appeal is capa- 
ble of valuation. An order rejecting a ’plaint 
for failure to pay additional Court-fee de- 
manded is such a complete and final determi- 
nation of the rights of the parties that there is 
too room in any appeal from such an ordeT for 
the proposition that the subject-matter in 
appeal is not the some as the. subject-matter ip 
the original suit, and the same Court-fee i» 
payable on the appeal as on the plaint. 1935 
N. 83 (F.B.)=157 I.C. 186=18 NJjJ. 207. 

Distinct Beliefs — Test. — Where the re- 
lief sought consists of two parts which are 
such that the first is the foundation for the 
second and the second part is a necessary con- 
sequence of the granting of . the first part then 
the two can he taken together as really consti- 
tuting one relief- which is quite enough for the 
purpose of decreeing the plaintiff’s claim. On 
the other hand, if the two parts are such that 
the second does not necessarily follow from 
the first or that tfte first goes .farther . than 
what- is necessary for the granting of the 
second part of the relief, then one sum of 
Bs. 10 as Court-fees would not be sufficient. 
Where the relief claimed is that it may be de- 
clared that the property in suits is walcfalaTau- 
lad and is not attachable and saleable, the de- 
claration that the property is t cdhfalaulad 
is the foundation for and wonld . necessarily 
involve the granting of the relief that the 
property is not attachable and saleable and 
only one sum of Bs. 10 is payable as Court- 
fees. But where the relief claimed is that it 
may be declared that the property in suit is 
owned and possessed by the plaintiff and can- 
not be subject to attachment and sale in satis- 
faction of a certain decree, the plaintiff in 
asking for a declaration as to possession is 
asking for more than is actually necessary for 
the granting of the second part of the relief, 
as the plaintiff would succeed if he establishes 
that he is the owner of the property. In* such 
a case, therefore, two distinct reliefs are 
claimed by the plaintiff and two sums -of 
Rs: 10 are payable as Court-fees.* 1930 A.L. 
J. 1155=1936 A. 874. 

... Written Statement claiming Partition. 
— A defendant in a partition suit asking for 
a decree for his share need not pay Court-fee 
in order to make his claim effectives 55 M. 

975=1932 M. 722=63 M.lt.J. .845. - 

i Prayer fo&.Bxpvhgxng- remarks from 
-dTOGMENT.-r-The prayer itt an .appeal was'jthst 


.Seif. Ill} 


Tm Court-Fees Act (VII of 1870)- 
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Number. 


so Every petition under 
the Indian Divorce Act, 
except petitions under S. 44 
of the same, Act, and every 
memorandum of appeal under 
S. 55 of the same Act. 

si. Plaint or memorandum 
of appeal under the Parsi 
Marriage and Divorce Act, 
1865. 



SCHEGULE III . 1 

See section 191. 

Form of Valuation (to be used with such Modifications, if any, as may be necessary). 
In the Court of 

Re Probate, of - the WUl of (or administration qf the property 

and credits qf ,) deceased. 

I solemnly afirm \ 

make oath, f 

jand say that I am executor (or one of the executors or one of the next of kin) of 
deceased and »ha * I have truly set forth in Annexure A to .this affidavit all the .properly -and 
credits of which the abovenamed deceased died possessed or was entitled to at the time of his death, 
and which have come, or are likely to come, to my hands. 

2. I further say that -I have also truly set forth in Annexure B all the items that I am 

by law allowed to deduct. 

3. I further say that the said assets, exclusive only of such last-mentioned items, but inclu- 
sive of all rents, interest, dividends and increased values since the date of the death of the said 
"deceased are .raider the value of 

ANNEXURE A. 

Valuation of the Moveable and Immoveable Property of Deceased. 

Rs. a. p. 

Q«h in the house stud at the Banks, household goods, wearing-apparel, books, plate; 

Jewels, etc.: . 

(State estimated value according to best qf Executor’s or administrator 9 s belief S) 

Property in Government securities transferable at the Public Debt Office # 

(State decryption and value at the price, qf the day ; also the interest separately , calculating it 
to the tune of making the application.) 

Immoveable property consisting of 

(State description* giving^ in the case , of houses , the assessed value, if any and the number qf 
year’s assessment , the market-value is estimated at, and in the case qf land \ the area, the 
- -v : - market-value and all rents that ham accrued .) ’ 


... LEG. REP. 

1 This schedule was inserted by the Court- 
Fees (Amendment) Act (XI of 1898), see. 
3. The original Schedule III was repealed 
by Act XIV of 1870. 

„ certain foldings in the lower Court judgment 
~ should be expunged from the judgment or 
that they may be declared to be obiter diota 

• and consequently not binding on the parties. 
The appellants did not pay Court-fee stamps 
on this part of the appeal and on a prelimi- 
nary objection being raised, held, that the 

• appellants were entitled to invoke the aid of 
the High Court without paying Court-fee 
stamps and that as the relief claimed by them 
was not capable of being estimated in money 
value, .a Court-fee Btamp of Rs.- 10 under 
' Art . ’ 17 (vi) should be paid. 144 I.G. 620 

=1933 h. 678 (2). 

Art. 18 (Madras). — An application to set 
' aside award falls under Sch. H, Art. 1 and 
not under this Article. (1945) 2 M.L.J. 536 
.=(1945) M.W.N. 764=58 L.W. 631. 

Art. 20. — A Court-fee of Rs. 20 is suffi- 
cient in a suit for divorce, whatever damaged 


are claimed. 12 L. 266=1931 L. 1(83). 
The Court-fee applicable to the Divorce Act 
cannot be applied to a petition under the 
Indian and Colonial Divorce Jurisdiction Act, 
1926. Hence Art. 20 does apt apply. 158 I. 
C. 621=1935 A. L.J. 988=1935 A. 791. 

Art. 20 of Sch. II of the Act is applica- 
ble to a petition under sec. 16, Divorce .Act 
for making a decree nisi ' absolute and is 
chargeable with a fee of Rs. 37-8-0 and not 
with the Court-fee payable on an ordinary 
application to the Court concerned. 1945 A. 
W.R. (C.C.) 91 (1)=1945 O.A. (O.C.l 
91 (1). 

Art. 22: (Punjab). — The ters “ances- 
tral land” in Art. 22, Sch. II, means land 
held by the common ancestor himself and the 
last male owner. 1928 D. 221. 'Where in a 
suit by a reversioner for a declaration that an 
alienation of a certain land by a widow fol- 
io wing customary law would not affect his 
reversionary rights, the plaint alleged a spe- 
cial custom which restrained the widow 
from alienating aneestTal property and 
stated that the land was ancestral. Held, 
that having regard to the allegations in the 
plaint, the Court-fee leviable on an appeal by 
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(If the decemmh^i any liases for years determinable , state the number of year’s purchase, the 
profits rents are estimated to be worth and the valve qf such, inserting separate to arrears 
due on the date of death and all rents received or due since the date to the tune of maKing 
the application-) 

Property in public companies , A • • 

(State the particulars and the value calculated at the price of the day ; also the interest separately 
calculating it to the time qf making the application .) , . , 

Policy of insurance upon life, money out on mortgage and other securities, Wen as 
bonds, xnorteaees. b ills , notes and other securities for money 
(State the amount qfthewhole ; also the interest separately , calculating it to the tune of making 
the application.) 

Book debts 


( Other than bad.) 

Stock in trade 

(State the estimated value, \f any.) 

Other property not comprised under the foregoing heads 
(i State the estimated value , jf any.) 


Total 


Rs. A. P. 


Deduct the amount shown in Annexure B not subject to Duty 


Nbt Total . . 


ANNEXURE B. 

Schedule of Debts, Etc. 

Amount of debts due and owing from the deceased, payable by law out of the estate, , 
Amount of funeral expenses 
Amount of mortgage incumbrances 

Property held in trust not beneficially or with general power to confer a beneficial 
interest 

Other property not subject to duty 


Rs. 


A. P. 


Total 


THE COURT-FEES (AMENDMENT ) ACT (VII OP 1910). 

(Repealed by Act I of 1938). 

PROVINCIAL AMENDMENTS OP COURT-FEES AOT (VH OP 1870). 

( Local Amendments of the Court-Fees Act) 

The Assam Court-fees (Amendment) Act (III of 1932). 

An Act to amend the Court-Fees Act, 1870. 

Whereas it is necessary to amend the Court-Fees Act, 1870, in its application to Assam in the 
manner hereinafter appearing ; 

Short title, extent and com- i. (i) This Act may be called The Assam Court-Fuss 

mencement. (Amendment) Act, 1932. 

S it extends to the whole of Assam. 

It shall come into force on the 1st May, 1932. 

Amendment of section 7 . . g . ‘ , ** 7 °- f Co urt - Fees Act > ,8 7 °* (hereinafter 

1 referred to as the principal Act), 

in sub-clause (a) of clause v for the word ‘ ten 9 the word ‘ twenty 9 shall be substituted. 

Amendment of section 10. , „ ?' F ? r da *® s J ii 1 ) IO ° f *?“ P^P* 1 Act, the 

following clause shall be substituted, namely 

ii. In such case — 

(a) The suit shall be stayed until the additional fee is paid and if the additional fee is not 
paid within such time as the Court shall fix, the suit shall be dismissed ; and whether the additional 
fee is or is no t p aid, 

(b) The Court may, if it is of opinion that the estimation has been grossly insufficient, further 
order that the expenses of the commission, or such portion thereof as the Court may think reasonable, 
be paid by party in fault to the Government, and the order so made shall have the force and effect 
of a decree passed by the Court. 


The Bengal Court-Fees (Amendment) Act (IV of 1922). 

An Act to amend the Court-Fees Act, 1870, and the Presidency Small Cause Courts Act, 1882, with reference 
to the scale qf Court-fees in Bengal . 

Whereas it is necessary to revise the scale of court-fees for Bengal, by amendment of the Court- 
Fees Act, 1870, and the Presidency Small Cause Courts Act, 1882, in their application to Bengal, 
jn the manner hereinafter appearing ; It is hereby enacted as follows : — 


the reversioner was Rs. 20 under Art. 22 of by the Punjab Court-Fees Aet* VH of 1922. 
S«h. II to the Court-Fees Act, as amended I.L.R. ( 1988 ) Lab. 450 , 


The Bengal Court-Fees amendment Act (III of 193a). 3013 


Short tide, extent and com- 
mencement. 


1. (1) This Act may be called The Bengal Court-fees 

(Amendment) Act, 1922. 

(2) It extends to the whole of Bengal. 

(3) It shall come into force on the first day of April, 1922. 

2. The Court-Fees Act, 1870, as amended by subsequent legislation, and the Presidency 
Small Cause Courts Act, 1882, as amended by subsequent legis- 
lation, shall be amended, in their application to Bengal, in the 
m a nn er hereinafter provided. 

3. In section 18 of the Court-Fees Act, 1870, for the word* 
‘ a fee of eight annas ” the words “ a fee of one rupee ” shall be 
substituted. 


Application of Act. 

Amendment of S. 18 of Act 
VII of 1870. 


Amendment ofS. 19. 


4. In item VIII in section 19 of the same Act for the words 
“ Chw thousand rupees ” the words “ Two thousand rupees ” 
shall be substituted. 

*5. For Art. 1 in the first schedule to the same Act the 
following shall be substituted, namely : — 

Proper fee. 


1. 


One rupee two annas. 


One rupee two annas. 


Seven rupees eight annas*- 


Fifteen rupees. 


Amendment of Sch. I, Art. 

Number. 

I . Plaint written statement pleading a set off or memorandum of appeal ( not 
otherwise, provided ./Sr in inis Act) or of cross-objection presented 
to any Civil or Revenue Court except those mentioned in section 3. 

When the amount [or value] of the subj ect-matter in dispute does Six annas, 
not exceed seventy-five rupees, for every five rupees or 
part thereof of such amount or value, 
and 

when such amount or value exceeds seventy-five rupees, for every Eight annas, 
five rupees, or part thereof; in excess of seventy-five rupees 
up to one hundred rupees, 

■PI 

when such ainount or value exceeds one hundred rupees, for every 
... ten rupees, or part thereof; in excess of one hundred rupees, 

. up . to one hundred apd fifty rupees, 

‘ . . '! and ' 

when such' amount or value exceeds one hundred and fifty rupees, 
for every ten rupees, or part thereof, up to one thousand 
rupees, 

and 

wKeh siich amount or value exceeds one thousand rupees, for every 
... ohehupdred rupees, or part thereof, in excess of the thousand 
s * rupees, up to seven thousand five hundred rupees, 

and 

when such amount or value exceeds seven thousand and five hund- 
red rupees, for every two hundred and fifty rupees, or part 
thereof, in excess of seven thousand five hundred rupees, 
up to ten thousand rupees, 
and 

when such amount or value exceeds ten thousand rupees, for every 
five hundred rupees, or part thereof; in excess often thousand 
rupees, up to twenty thousand rupees, 
and 

when such amount or value exceeds twenty thousand rupees, for 
every one thousand rupees or part thereof, in excess of 
twenty thousand rupees, up to fifty thousand rupees, 
and 

when such amount or value exceeds fifty thousand rupees, for every 
five thousand rupees, or part thereof, in excess of fifty 
thousand rupees. 

Provided that the maximum fee leviable on a plaint or memo- 
randum of appeal shall be ten thousand rupees. 

Amendment of Sch. I. Art. 6. ^ .. colunm Art. 6 in the same schedule to 

(a) for the words “ Four annas,*’ opposite clause (a) in the second column,- the words “ Six 
annas,” shall be substituted ; and 

(b) for the words “ Eight annas,” opposite the first item in clause (b) in the second c ol u mn, 
the words *• Twelve annas ” shall be substituted, and for the words “ One rupee ” opposite the second 
item in that clause, the words “ One rupee eight annas ” shall be substituted. 

7. For the entries above the proviso in the second column, and for the entries in the third 
, , . #h C * T a _ 4. * column, in Art. n in the same schedule to the same Act, .the 

Am e ndment of Sch. I, Art.i x . ahall be substituted, namely : — 

** 1. When the amount or value of the property in Two per centum. 

4 „ of which- the.grant of probate or .letters . 


Twenty-two 

annas. 


rupees eight 


Thirty rupees. 


Thirty-seven rupees eight an- 
annas. 
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Three per centum [****] 


Four per centum [****] 


Five per centum [* 


' is made exceeds two thousand ruppes, [or such 
amount or value up to ten thousand ruppees.] 
and 

when such amount or value exceeds ten thousand 
rupees, [****♦] [on the portion] of 
such amount or value which is in excess of ten 

• ■ thousand rupees, [up to fifty thousand rupees,] 
ana 

when such amount or value exceeds fifty thousand 
. rupees, [***★*] [ on the portion] of 
such amount or value which is in excess 
of fifty thousand rupees [up to a lakh of rupees,] 
and 

when 'such amount or value exceeds a lakh of rupees, 

[on the portion] of such amount or value which 
is in excess of a lakh of rupees. 

8. For the entry in the second column in Article 12 in the 
Amendment of Sch. I, Art. same schedule to the same Act, and for the first paragraph in the 

12. third column in the said Article the following shall be substituted, 

namely : — 

“ When the amount or value of any debt or security 
specified in the certificate under S. 8 of the Act 
exceeds one thousand rupees, [on such amount or 
value up to ten thousand rupees] 
and 

when such amount or value exceeds ten thousand rupees 
[♦*****♦ *] [on the portion] of such 

amount or value which is in excess of ten thousand 
rupees, [up to fifty thousand rupees] 


and 

when such amount or value exceeds fifty thousand ru- 
pees, [ ***** *] [on the portion] of such 

amount or value which is in excess of fifty thousand 
rupees, [up to a lakh of rupees] 


Two per centum on such amount or value 
ana three per centum on the amo un t 
or value of any debt or security to 
which the certificate is extended under 
S. 10 of the Act. 

Three per centum on such amount or 
value and four-and-a-half per centum 
on the amount or value of any debt or 
security to which the certificate is 
extended under S. 10 of the. Act. 


and 

whfn-such amount or value exceeds a lakh of rupees, 
[on the portion] of such amount or value which is in 
excess of a lakh of rupees. 


Four per centum on such amount or value 
ana six per centum on the amount or 
value of any debt or security , to which 
the certificate is extended under S. id 
of the Act. * 


Amendment of Table of rates 
of ad valorem fees. 

Amendment of Sch. II, Art. 
t in cls. (tf), (b) and (<?) 


Five per centum on such amount or value 
and seven-and-a-half per centum on the 
amount or value of any debt or security 
to which the certificate is extended 
under S. 10 of the Act.” 

p. For the table of rates of ad valorem fees leviable on the 
institution of suits, at the end of the same schedule to the same Act, 
the table set forth in the schedule to this Act shall be substituted. 


10. In Art. 1 in the second schedule to the same Act — 


J fl) in clause (a) after the words 
ui 


. . , Municipal Commissioner ” in the third entry in the 

[umn the words or member of a District Board ” shall be inserted ; 


W 6) foffke words M One anna,” opposite clause (a) in die second column, the words 
“Two annas shall be substituted; 

(ii) ft* the words “ Eight annas,” opposite clause (b) in the second column, the following 
shall be substituted, namely : — 

“ In the case of a complaint or charge of an offence presented to a criminal Court one rupee, 
and in other cases twelve annas " ; and 

(iii) for Re words “ One rupee ” opposite clause (<?) in the second column, the words “ One 
rupee eight annas ,f shall be substituted ; 

for clause (d) in the second column in Art. 1, in the 
same schedule to the same Act, and for the entries opposite that 
clause in the third column thereof, the following clause and entries 
shall be substituted, namely : — 

» * “> 0 (*) When presented to the High Court under S. 115 of the Code of Civil Procedure, 
1908, for the revision of an order — 

(a) When the value of the suit to which the order relates 
does not exceed Rs. 1,000 
(b) When the value of the suit exceeds Rs. 1,000. 

(ii) When presented to the High Court other- 
wise than under that section. 


Amendment of Sch. II, Art. 
1, cL ( d ). 


Five rupees. 

Ten rupees. 
Two rupees. 


“ °o * aaount .°®' value” where they occur in 3rd .column were 
omitted by Act VI of £ 932 , S. 3 {2). 

Arts. 1 1 and xsu— ■ -The words “ on such amount or value up to ten rupees M 


were 
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Amendment of Sch. II, Art. 12. In the third column in Art, 10 in the same schedule 

*0* • to 'the s^TTv* Act, 

• ' (0 words “ Eight annas,” opposite clause (a) in the second column, the words- “ One 

rupee shall be substituted ; and 

. fa) f°r the words “ One rupee,” opposite clause (b) in the second column, the words “ One 
rupee eight annas ” shall be substituted. 

Amendment of Sch. II, Art. . 13. For Art. 11 in the same schedule to the same Act the 

11* ■* following shall be substituted, namely : — 

w • * Number. Proper Fee. 

1 1 . Memorandum of appeal when the appeal is not from a decree or an 
order having the force of a decree and is presented — 

(a) (i) to any Revenue Court or Executive Officer other than the Eight annas. 

High Court or Chief Controlling Revenue or Executive 
Authority 

(it) to any Civil Court other than a High Court, - One rupee. 

W to a Chief Controlling Executive or Revenue Authority, Two rupees. 

(c) to a High Court Five rupees.” 

14. Above the words “ Five rupees,” where they occur in the third column opposite Arts. 12 
and 13 in the same schedule to the same Act, the words “ Ten 

Amendment of Sch. II, Art. rupees,” shall be inserted opposite Art. 12 and the bracket between 

13* Arts. 12 and 13 in the second column shall be omitted. 

15. (1) The words w Ten rupees ” in the third column. 

Amendment of Sch. II, Art. opposite Art. 17 in the same schedule to the same Act, and the 

17. bracket opposite that article in the second column in the same 

schedule shall be omitted. 

(2) In the third column in the said article, — 

(a) opposite entries i, ii, iv, and vi, the words “ Fifteen rupees ” shall be inserted ; and 

(b) opposite entries iii and v .the words “ Twenty rupees ” shall be inserted. 

. Amendment of S. 71 of Act x6. In section 71 of the Presidency Small Cause Courts 

XV of 1882. t Act, 1882, — 

(1) in clause (a) for the words " Five hundred rupees ” the words “ Fifty rupees ” shall 
..be substituted ; 

(2) after clause (a) the following shall be inserted, namely : — 

“ (b) when the amount or value of the kibject-matter exceeds fifty rupees, -but does not 
.-exceed five hundred rupees — the sum of six rupees four annas and three annas in the rupee on the 
excess of such amount or value over fifty rupees 

(3) cl. (b) shall be renumbered as clause (c) and in that clause as renumbered fc?r the words 
. “ Sixty-two rupees eight annas ” the words “ Ninety rupees ten dnnas ” shall be substituted, and 
• after the words “ One. anna ” the wprds M Six pies ” shall be inserted. 

17. Nothing in this Act shall apply to any probate, letters of .administration xa: certificate 
in respect of which the fee payable under the law for the time being in force has been paid prior 
to the commencement of this Act, but which have not issued. 


THE SCHEDULE. 

Table of Rates of ad valorem Fees Leviable on the Institution of Suits. 
(See section 9 of the Bengal Court-Fees (Amendment) Act, 1922.) 


.When the amount or When the amount or 

value of the subject- Bui does not value of the subject- 

matter exceeds. exceed. Proper fee, matter exceeds. 


Rs. 

Rs. 

Rs. 

A. 

Rs. 

t 9 

5 

0 

6 

60 

5 

10 

0 

12 

65 

10 

15 

1 

2 

70 

15 

20 

1 

8 

75 

20 

25 

X 

*4 

80 

»5 

30 

2 

4 

85 

30 

35 

2 

10 

90 

35 

40 

3 

0 

95 

40 

45 

3 

6 .' 

100 

45 

50 

3 

12 

no 

50 

55 

£ 

4 

4 

2 

8 

120 

130 


But does not 


exceed. 

Proper fee. 

Rs. 

RS. Am 

85 

4 14 

70 

5 4 

75 

5 10 

80 

6 2 

85 

6 10 

90 

7 a 

95 

• 7 10 

too 

8 2 

no 

9 12 

120 

zi 6 

130 

13 0 

140 

14 10 


subetitued for the words “ but does not exceed ten thousand rupees”; and the words « on the 
portion ” whenever they occur were substituted for the words “ for the portion ”; and the words 
f‘but does not exceed fifty thousand rupees ” and “ but does not exceed a lakh of rupees” were 
. omitted; and after the words “ in excess of ten thousand rupees ” and " in excess of; fifty thou- 
sand rupees ” the words « up to fifty thousand .rupees” and « up to a lakh of rupees” respec- 
; tively* were added by'Bengal Act VXdf 1922, S. 3 (i)V: v 'll 
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When the amount or 
value of the subject* But does not 
matter exceeds. exceed. Proper ice. 


Ra. 

Rs. 

Rs. 

A. 

140 

150 

100 

150 

IDO 

170 

16 

x8 

x 9 

4 

0 

2 

170 

180 

ISO 

190 

20 

21 

t 

8 

190 

200 

22 

200 

210 

23 

10 

2X0 

220 

24 

12 

220 

230 

25 

*4 

230 

240 

a z 

0 

240 

25O 

200 

270 

280 

28 

2 

25° 

200 

270 

200 

29 

30 

3 1 

i 

8 

29O 

32 

10 

290 

300 

33 

12 

300 

310 

34 

*4 

310 

3»0 

3 § 

0 

320 

330 

37 

2 

330 

340 

38 

4 

340 

35 ° 

360 

360 

39 

40 

0 

8 

37 ° 

300 

4 1 

42 

10 

12 

380 

390 

43 

*4 

390 

400 

45 

0 

400 

4x0 

46 

2 

410 

420 

47 

4 

420 

430 

48 

6 

430 

440 

49 

8 

440 

4 jg> 

50 

xo 

% 

£&> 

470 

48O 

5 1 

52 
54 

12 

*4 

0 

490 

ll 

2 

490 

500 

4 

500 

510 

5 7 

6 

5 *o 

5^0 

58 

8 

520 

530 

S 

10 

530 

540 

12 

540 

550 

500 

55 ° 

5S0 

570 

61 

i* 

6 d 

S 

*4 

0 

2 

570 

5 w 

590 

600 

580 

59 ° 

600 

610 

1 

8 

10 

6x0 

620 

69 

12 

620 

630 

70 

14 

630 

640 

f 5 ° 

72 

0 

640 

73 

2 

660 

WO 

670 

74 

75 

t 

670 

680 

. 680 

690 

tS 

77 

8 

10 

690 

700 

78 

12 

700 

710 

79 

14 

7x0 

720 

III 

0 

720 

730 

82 

2 

730 

740 

83 

4 

74P 

75 ° 

II 

I 

750 

700 

700 

77 ° 

780 

8 

10 

7 g> 

n 

. 90 

91 

12 

k 

8ro 

*4 

0 

2 

8to 

8ao 

9* 

4 


When the amount or 
yaluc of the subject- 

But does not 



matter exceeds. 

exceed. 

Proper fee. 

Rs. 

Ra. 

Rs. 

A. 

820 

830 

93 

6 

830 

840 

94 

8 

840 

850 

800 

870 

880 

&° 

870 

880 

890 

9 

97 

99 

100 

10 

12 

*4 

0 

2 

890 

900 

IOZ 

4 

900 

910 

102 

6 

8 

9*0 

920 

103 

920 

930 

104 

zo 

930 

940 

105 

12 

940 

950 

960 

97 ° 

95 ° 

960 

xo6 

108 

*4 

0 

97 ° 

980 

109 

XIO 

2 

4 

980 

990 

III 

6 

990 

1,000 

1X2 

8 

1,000 

1,100 

X 20 

0 

1,100 

1,200 

127 

8 

1,200 

1,300 

*35 

0 

1,300 

t , 4 °° 

142 

8 

1,400 

x,§°° 

1,000 

150 

0 

1,500 

1,600 

1,700 

1,800 

i §7 

8 

X, 70 ° 

1, 800 

1,900 

165 

X 

•o 

8 

0 

1,900 

2,000 

187 

8 

2,000 

2,100 

*95 

0 

2,100 

2,200 

202 

•8 

2,200 

2,300 

210 

•0 

2,300 

2,400 

217 . 

8 

2,400 

2,50° 

2,600 

225 

0 

2,§°0 

2,6oO 

232 

*8 

2,700 

2,800 

240 

0 

2,700 

2 , 8 oO 

247 

8 

2,900 

255 

262 

0 

2, goo 

3,000 

8 

3,000 

3,xoo 

270 

0 

3,100 

3,200 

277 

8 

3,200 

3,300 

285 

0 

3,300 

3,400 

292 

8 

3,400 

3,500 

3,000 

300 

0 

3,500 

307 

.8 

3,000 

3,700 

3,800 

315 

0 

3 , 7 °° 

3,800 

322 

8 

3,900 

330 

0 

3,900 

4,000 

337 

8 

4,000 

4,100 

345 

0 

4,100 

4,200 

352 

300 

8 

4,200 

4,300 

0 

4 , 3 oo 

4,400 

387 

8 

4,400 

4,500 

4,000 

4 , 70 ° 

4,800 

375 

0 

4 , 5 °o 

4,600 

382 

390 

8 

0 

4,700 

4,800 

397 

8 

4,900 

405 

0 

4,900 

5,ooo 

4*2 

8 

5,000 

5,ioo 

420 

0 

5,100 

5,200 

427 

8 

5,200 

5 , 3 oo 

435 

0 

5 , 3 oo 

5,400 

442 

8 

5,400 

5 , 5 °o 

5,ooo 

5 , 7 p° 

\ 5 ,«k> 

5,500 

5,ooo 

5 , 7 °° 

5,800 

45 P 

*' 

. 0 

8 

. 0 

8 

-5^joo 


O 
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When the amount or 
value of the subject- 
matter exceeds— 

But does not 
exceed — 

Proper 

fee. 

When the amount or 
value of the subject But does not 
matter exceeds- — exceed — 

Proper fee* 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

A. 

5,900 

6,000 

6,000 

6,100 

487 

495 

8 

0 

28,000 

29,000 

1,470 

O 

6,100 

6,200 

502 

8 

29,000 

30,000 

1,500 

O 

6,200 

6,300 

6,300 

510 

0 

30,000 

31,000 

**53° 

1,560 

O 

6,400 

5i7 

8 

31,000 

32,000 

O 

6,400 

6,500 

6,600 

525 

0 

32,000 

33,000 

1,590 

O 

|>§°° 

53« 

8 

33,000 

34,000 

1,620 

O 

VjOOO 

6,700 

540 

0 

34,000 

35,ooo 


O 

6,700 

6,800 

547 

8 

35.000 

36.000 

36,000 

1 6§° 

O 

6,800 

6,900 

555 

0 

37,ooo 

*, 7 io 

O 

6,900 

7,000 

582 

8 

37,000 

38,000 

1,740 

O 

7,000 

7,100 

570 

0 

38,000 

39,ooo 

1,770 

O 

7,100 

7,200 

577 

8 

39>o°° 

40,000 

1,800 

O 

7,200 

7,300 

585 

8 

40,000 

41,000 


O 

7,300 

7»4°° 

592 

0 

41,000 

42,000 

O 

7,400 

7 j 5°° 

600 

0 

42,000 

43,000 

1,890 

O 

7,500 

7,750 

615 

0 

43,000 

44,000 

1,920 

O 

7,750 

8,000 

630 

0 

44,000 

45,000 

1,950 

O 

'8,000 

8,250 

645 

0 

45,000 

46,000 

1,980 

O 

8,250 

8,500 

660 

0 

46,000 

47,000 

2,010 

O 

8,500 

8,750 

875 

8 

47,000 

48,000 

2,040 

8 

8,750 

9,000 

690 

0 

48,000 

49,00° 

2,070 

0 

9,000 

9> 2 50 

705 

8 

49,000 

50,000 

2,100 

0 

9,250 

9,500 

720 

0 

50,000 

55. 000 

60.000 

2,137 

8 

9,500 

9,750 

735 

0 

55.000 

60.000 

2,175 

0 

9,750 

10,000 

750 

8 

' 65,000 

2,212 

8 

10,000 

10,500 

772 

0 

65,000 

70,000 

2,250 

0 

10,500 

11,000 

795 

0 

70,000 

75.000 

80.000 

2,287 

8 

11,000 

11,500 

817 

8 

75,000 

2,325 

0 

11,500 

12,000 

840 

862 

0 

80,000 

85,000 

2,362 

8 

12,000 

12,500 

8 

85,000 

90,000 

2,400 

0 

12,500 

13,000 

885 

0 

90,000 

95,000 

2,437 

8 

13,000 

13,500 

907 

8 

95,000 

1,00,000 

2,475 

0 

13,500 

14,000 

930 

0 

1,00,000 

1,05,000 

2,512 

8 

14,000 

14,500 

952 

8 

1,05,000 

1,10,000 

2,550 

2,587 

2,625 

0 

14,500 

15,000 

975 

0 

1,10,000 

1,15,000 

8 

15,000 

15,500 

997 

8 

1,15,000 

1,20,000 

0 

15,500 

16,000 

1,020 

0 

1,20,000 

1,25,000 

2,662 

8 

16,000 

16,500 

1,042 

8 

1,25,000 

1,30,000 

2,700 

0 

16,500 

17,000 

1,065 

0 

1,30,000 

i,35,ooo 

2,737 

0 

17,000 

17,500 

1,087 

8 

1,35,000 

1,40,000 

2,775 

2,812 

0 

17,500 

18,000 

18,000 

1,110 

0 

1,40,000 

1,45,000 

8 

18,500 

1,132 

8 

1,45,000 

1,50,000 

2,850 

0 

18,500 

19,000 

W 5 

0 

1,50,000 

i } 55,ooo 

2,887 

.8 

19,000 

I 9,5°° 

*>*77 

8 

1,55*000 

1,60,000 

r, 60, 000 

2,925 

0 

19,500 

20,000 

1,200 

0 

1,65,000 

2,962 

8 

20,000 

21,000 

1,230 

0 

1,65,000 

1,70,000 

3,000 

0 

21,000 

22,000 

1,260 

0 

1,70,000 

i,75,ooo 

3,037 

8 

22,000 

23,000 

1,290 

0 

1,75,000 

r, 80, 000 

3,075 

0 

23,000 

24,000 

1,320 

0 

i, 80,000 

1,85,000 

3,1*2 

8 

24,000 

25,000 

L350 

0 

1,85,000 

1,90,000 

3»*5o 

0 

25,000 

26,000 

1,380 

0 

1,90,000 

1,95,000 

3,187 

8 

26,000 

27,000 

1,4*0 

0 

i,95>ooo 

2,00,000 

3,225 

0 

27,000 

28,000 

1,440 

0 

2,00,000 

2,05,000 

3,262 

8 


and the fee increases at the rate of thirty-seven rupees eight annas for every five thousand 
Tupees, or part thereof, up to a maximum fee of ten thousand rupees, for example, — 


3,00,000 

3,00,000 

4,012 

8 

8,00,000 

8,00,000 

7.76a 

8 

4,00,000 

4,00,000 

4,762 

8 

9,00,000 

9,00,000 

8,51a 

8 

5,00,000 

5,00,000 

5,5*2 

8 

10,00,000 

10,00,000 

9,262 

8 

6,00,000 

6,00,000 

6,a6a 

8 

11,00,000 

11,00,000 

10,000 

0 

7,00,000 

7,00,000 

7,oia 

0 






THE BENGAL COURT-FEES (AMENDMENT NO. II) ACT (VI OF 1922). 

An Act further to amend the Court-Fees Act , 1870, with reference to the scale of court-fees in the BmgoL 
Whereas it is necessary further to amend the Court-Fees Act, 1870, in its application to Bengal 
: i n the manner hereinafter appearing ; 

C.C.M. — 253 
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It is hereby enacted as follows 2-— ^ 

Short title, extent and com- 1. (r)' This Act may be called The Bengal Court-Fees 

mencement (AmeNDMENT No. II) Act, 192a. 


(2) It extends to the wholeof Bengal. , 

2. In Article 1 in the first schedule to the Court-Fees Act, 1 870, as amended by the Bengal 
Court-Fees (Amendment) Act, 1922, hereinafter referred to as the said Act, — 

(a) the commas, before and after the word “ pleading 99 the first colu mn sn a il be omitted* 

(b) for the words “ in value ” in the first entry in the second column the words “ or value ” 

shall be substituted, and . , 

(c) tin* word “ and ** between the third and fourth entries in the second column shall bo 

omitted* 

3. (1) In the second column of Articles 1 1 and 12 in the first schedule to the said Act, — 

(a) for the words “ but does not exceed ten thousand rupees ” the words “ on such amount 
or value up to ten thousand rupees 99 shall be substituted, 

(5) for the words “ for the portion,” wherever they occur, the words on the portion,**’ 
shall be substituted, „ , , ec , 

(c) the words “ but does not exceed fifty thousand rupees and the words but does not 
exceed a lakh of rupees ** shall be omitted, and 

(d) after the words “ in excess of ten thousand rupees 99 the words £C up to fifty thousand 
rupees ** and after the words “ in excess of fifty thousand rupees ” the words “ up to a lakh of rupees 9P 
shall be added. 

(2) In the third col umn of Article 1 1 in the first schedule to the said Act, the words “ on 
, such amount or value,” wherever they occur, shall be omitted. 

Note . — Article 12 has been re-enacted by Act XI of 1935 — see next page. 

4. The amendments set forth in sections 2 and 3 shall be deemed to have been made with 
, effect from the commencement of the Bengal Court-Fees (Amendment) Act, 1922. 


THE COURT-FEES (BENGAL SECOND AMENDMENT) ACT (XI OF 1935). 

An Act further to amend the Court-Fees Act , 1870. 

Whereas it is expedient to amend the Court-Fees Act, 1870, in its application to Bengal* 
in the manner hereinafter appearing : 

And whereas the previous sanction of the Governor-General has been obtained under sub-* 
section (3) of section 80-A of the Government of India Act to the passing of this Act : 

It is hereby enacted as follows : 

Short title, extent, commence- 1. (1) This Act may be called The Court-Fees (Bengal 

ment and duration. Second Amendment No. II) Act, 1935. 

S it extends to the whole of Bengal. 

It shall come into force on such date as the Local Government may, by notification in 
the Calcutta Gazette , appoint. 

(4) Clauses {a) and (b) of section 4 and sub-section (2) of section 5 shall remain in force- 
for three years only and thereafter the Court-Fees Act, 1870, shall have force as if it had not been 
amended by the said clauses and sub-section. 

2. The Court-Fees Act, 1870, hereinafter referred to* 
Application of Act. as the said Act, shall, in its application to Bengal, be amended in 

the manner hereinafter provided. 

Amendment of Sch. I, Art. 8 3. In Article 8 of the first schedule to the said Act, for the 

of Act VII of 1870. figures “ 1879 ” in the first column the figures “ 1899 ” shall be 

substituted. 

Amendment of Sch. I, Art. 4. In Article 1 1 of the first schedule to the said 

11. Act, 

(a) after the words “ in excess of a lakh of rupees ” in the second column, the words “ up 
to two lakhs and fifty thousand rupees,*’ shall be inserted ; 

( b ) in the second and third columns, before the proviso in the second column, the following 
shall be inserted, namely : — 

“and 

when such amount or value exceeds two lakhs and fifty Five and a half per centum, 
thousand rupees, on the portion of such amount or 
value which is in excess of two lakhs and fifty thou- 
sand rupees up to three lakhs of rupees, 
and 

when such amount or value exceeds three lakhs of Six per centum, 
rupees, on the portion of such amount or value which 
is m excess of three lakhs of rupees up to four lakhs 
of rupees, 

and 

when such a mo u n t or value exceeds four lakhs of rupees Six and a half per centum, 
on the portion of such amount or value which is in 
excess of four lakhs of rupees up to five lakhs of rupees, 
and 

when such amount or value exceeds five lakhs of rupees Seven per centum. 

. on the portion of such amount or value which u in ' 

excess of five lakhs of rupees 
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words 



“ the Succession Certificate Act, 1899 
shall be substituted* 


» 


th 


5. (1) For Article 12 of the first schedule to the sail 

Substitution in Sch. I of new Act the following article shall be substituted, namely: — 

Article 12. 


<c 


12 Certifi- 
cate under 
the Indian 
Succession 
Act, 1925. 


When the amount or value of 
any debt or security specified 
in the certificate under section 
374 of the Act exeeeds one 
thousand rupees, 
and 

when the aggregate amount or 
value of any debts or securi- 
ties specified in the certificate 
and of any debts or securities 
to which the certificate has 
been extended under section 
376 of the Act exceeds one 
thousand rupees. 


Two per centum on the first ten thousanc 
rupees, 

three per centum on the next forty thousand 
rupees, 

four per centum on the next fifty thousand 
rupees and 

five per centum on the remainder of such 
amount or value, 

In respect of such portion of the aggregate 
amount or value as consists of the amount 
or value of debts or securities so specified the 
fee hereinbefore provided in that behalf in 
this article 

and 

three per centum on such portion of the first 
ten thousand rupees, 

four and a half per centum on such portion of 
the next forty thousand rupees, 

six per centum on such portion of the next fifty 
thousand rupees, 

and 

seven and a half per centum on such portion of 
the remainder of such aggregate amount or 
value as consists of the amount or value of 
debts or securities to which the certificate 
been extended. 


Note. — (1) The amount of a debt is its amount, 
including interest on the day on which the 
inclusion of the debt in the certificate is 
applied for, so far as such amount can be 
ascertained. 

(2) Whether or not any power with respect to 
a security specified in a certificate has been 
conferred under the Act and where such a 
power has been so conferred, whether the 
power is for the receiving of interest or divi- 
dends on, or for the negotiation or transfer of 
the security or for both purposes, the value 
of the security is its market value on the day 
on which the inclusion of the security in the 
certificate is applied for, so far as such value 
can be ascertained/' 


(2) In the third column of the said article as amended by sub-section (1), — 

(a) after the words “ five per centum ” the following shall be inserted, namely 

“ on the next one lakh and fifty thousand rupees, 

five and a half per centum on the next fifty thousand rupees, 

six per cent um on the next one lakh of rupees, 

six and a half per centum on the next one lakh of rupees, 

and 


(b) after the words " seven and a half per centum ” the following shall be inserted, namely 

“ on such portion of the next one lakh and fifty thousand rupees? 

eight and a quarter per centum on such portion of the next fifty thousand rupees, 

nine per cent um on such portion of the next one lakh of rupees, 

nine and three-quarters per centum on such portion of the next one lakn 01 rupees, 

and 


ten 

Amendment 
Article 18. 


and a half per centum/' „ , 1 j 1 * A 

6. In Article 18 of the second schedule to the said Act, 

of Sch. II. for the words and figures M section 326 of the Code of Civil Proce- 
dure ” the words and figures “ paragraph 17 of the second schedule 
to the Code of Civil Procedure, 1908,” shall be substituted. 



*2020 


The Civil Court Manual (Imperial Acts). [App. B 


7. Nothing in this Act shall apply to any probate, letters of administration or certificate 
under the Indian Succession Act, 1925* in respect of which the 
Exemption of certain pro- fee payable under the law for the time being in force has been 
hates, etc. paid before the commencement of this Act, but which has 

not issued. 


THE COURT-FEES (BENGAL AMENDMENT) ACT (VII OF 1935). 

An Act further to amend the Court-Fees Act , 1870. 

Whereas it is expedient to revise the law relating to Court-fees in Bengal by amendment 
■of the Court-Fees Act, 1870, in its application to Bengal, in the manner hereinafter appearing ; 

And whereas the previous sanction of the Governor-General has been obtained under sub- 
jection (3) of section 80-A of the Government of India Act to the passing of this Act ; 

It is hereby enacted as follows : — 

Short title, extent and com- 1. (1) This Act may he called The Court-fees (Bengal 

mencemcnt. Amendment) Act, 1935* 

(2) It extends to the whole of Bengal. 

(3) It shall come into force in whole or in part on such date as the Local Government may 
by notification in the Calcutta Gazette 3 appoint and for this purpose different dates may be appointed 
for different provisions of this Act. 

2. The Court-Fees Act, 1870, hereinafter referred to as 
Application of Act. the said Act, shall, in its application to Bengal, be amended in the 

manner hereinafter provided. 

Substitution of new section 3. For section 2 of the said Act the following section 

for section 2 of Act VII of 1870. be substituted, namely : — 

“ 2- In this Act, unless there is anything repugnant in 
Definitions. the subject or context, — 

(1) (e appeal ” includes a cross-objection ; 

(2) £ Chief Controlling Revenue authority 9 means the Board of Revenue ; 

(3) * Collector * includes any officer not below the rank of sub-deputy collector appointed 

T>y the Collector to perform the functions of a Collector under this Act ; F 

(3) * suit 9 includes an appeal from a decree except in section 8-A.” 

4. In Chapter II of the said Act, for the heading “ Fees 
Amendment of heading of in the High Courts and in the Courts of Small Causes at the Presi 
Chapter II. dency Towns ” the heading “ Fees payable in Courts and in Publir 

Offices ” shall be substituted. c 


5. In Chapter III of the said Act, for the heading “ Fees 
Amendment of heading of in other Courts and in Public Offices ” the heading “ Comnntatmn 
Chapter III. of fees ” shall be substituted. 8 imputation 

6. (1) Section 6 of the said Act shall be transferred from Chapter III and inserted after 

section 5 in Chapter II and section 6 as thus transferred shall be 
Amendment of section 6. re-numbered as sub-section (1) of section 6 and in that sertio™ 

so re-numbered for the words “ be paid ” the words “K 
paid” shall be substituted. 611 

(2) To the said section as so re-numbered and amended the following sub-section shall be 
added, namely : — 

“ (2) Notwithstanding anything contained in sub-section (1) or in any other Act a Court 
may receive a plaint or memorandum of appeal in respect of which an insufficie nt fee has been tJJh 
■ subject to the following conditions, namely : — 

(a) no such plant or memorandum of appeal shall be registered unless the plaintiff or 

appellant has, before such date as the Court may have fixed in this behalf paid to the Court vnrh 
reasonable sum on account of court-fee as the Court may direct ; uca 

(b) the Court shall reject the plaint or memorandum of appeal if the sum - 

clause (a) is not paid before the date fixed by the Court.” referred to in 

Amendment of Section 7. 7. In section 7 of the said Act 

S clause (b) of paragraph iv shall be omitted. 

° f 1 ^ Allowing words, figure 

“ subject to the provisions of section 8-C” ; 

( 3 ) for paragraph v the following paragraph shall be substituted, namel y •— 

v. In suits for the possession of land, buildings or y " 

(a) accorduig to the value of the subject-matter, and such value shall be deemed to be 

fifteen tunes the nett profits which have arisen from the land, buildimr or M 

next before the dale of presenting the plaint, or if the Court s^reSLmto^ 
have been wrongly estimated, fifteen times such amount as the Court may assess as such ra-ofifc^r 

according to the market-value of the land, building or garden, y 388 83 sucft I* 0 ™ or 

whichever is lower ; 

or whemSe^ « — -»*k 

• , P4s«P\“^ ldi ng^td«dS 

StrUCtUre * Whtther of masonry/bricks, w 
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(4) . for paragraph vi the following paragraph shall be substituted, namely : — 

land bmWinirn? LJS* enfor ®? a right °f pre<mption--according to the market-value of the 

land, building or garden m respect of which the right is claimed : 

explanation. In this paragraph ‘ building * has the same meaning as in paragraph v 99 : 
(p) ' after paragraph vi the following paragraph shall be inserted, namely : — 
nr nf “J 8 for r Partition and separate possession of a share of joint family property 

Wilv enforce a n S ht to a share any property on the ground that it is joint 

tami ly property or joint property — J 

if the plaintiff has been excluded from possession of the property of which he fl.;™. to be 

is instituted-” ** co ~ ovmeT ’ according to the market-value of the share in respect of which the suit 


Insertion of new sections 8-A 8. After section 8 of the said Act, the following sections 

to o-r. shall be inserted, namely : — 

“ 8-A. In every suit in which an ad valorem court-fee is payabale under this Act on the plaint 
, the plaintiff shall file with the plaint a statement of particulars of 

Statement of particulars of the subject-matter of the suit and his own valuation thereof unless 
subject-matter of suits and such particulars and the valuation are contained in the plaint- 

plaintiffs valuation thereof. The statement shall be in such form and shall contain such parti- 

- . . . „ , . i _ culars ^ ray be prescribed by the Local Government by noti- 

fication in the Calcutta Gazette. In every such suit the plaintiff shall also, if the Court so directs, file 
a duplicate copy of the plaint and of the said statement. 


8-B. (i) In every suit in which a court-fee is ‘payable under this Act on the plaint or memo- 

Procedure where insufficient randum of appeal the Court shall, as soon as may be after the 

court-fee is filed on plaint or registration ol the plaint or memorandum of appeal, and in every 

memorandum of appeal. ca T* Proceeding to deliver judgment, record a finding 

" whether a sufficient court-fee has been paid. 

(2) If the Court records a finding that an insufficient court-fee has been paid on the plaint 
or memorandum of appeal the Court shall — 

(a) stay all further proceedings in the suit until it has determined the proper amount of 
such Court-fee payable and the plaintiff or the appellant, as the case may be, has paid such amount 
or until the date referred to in clause (i), as the case may be : 

Provided that if the plaintiff or appellant gives, within such time as the Court may allow 
security, to the satisfaction of the Court, for the payment of any additional amount for which he 
may be found liable the Court may proceed with the suit, 

(b) fix a date before which the plaintiff or appellant shall pay the amount of court-lee 
due from him, as determined by the Court under clause (a). 

(3) If the plaintiff or appellant fails to give the security referred to in clause (a) of sub- 
section (2) or to pay the amount referred to in clause (6) of that sub-section within the time allowed, 
or before the date fixed by the Court, as the case may be, the suit shall be dismissed. 

8-G. If the Court is of opinion that the subject-matter of 
Inquiry as to valuation of any suit has been wrongly valued it may revise the valuation and 
suits. determine the correct valuation and may hold such inquiry as it 

thinks fit for such purpose. 

8-D. (i) For the purpose of an inquiry under section 8-C 

Investigation to ascertain the Court may depute, or issue a commission to, any suitable person 
proper valuation. to make such local or other investigation as may be necessary and 

to report thereon to the Court. Such report and any evidence 
recorded by such person shall be evidence in the inquiry. 

(2) The Court may, from time to time, direct such party to the suit as it thinks fit to deposit 
such sum as the Court thinks reasonable as the costs of the inquiry, and if the costs are not deposited 
within such time as the Court shall fix, may, notwithstanding anything contained in any other Act; 
dismiss the suit if such party is the plaintiff or the appellant and in any other case, may recover the 
costs as a public demand. 

8-E. (1) The Court, when making an inquiry under 

Power of persons making section 8-C and any person making an investigation under section, 
inquiry under sections 8-C 8-D shall have, respectively, for the purposes of such inquiry or 

and 8-D. investigation, the powers vested in a Court under the Code of Civil 

Procedure, 1908, in respect of the following matters, namely : — 

(a) enforcing the attendance of any person and examining him on oath or affirmation ; 

(b) compelling the production of documents or material objects ; and 

(c) issuing commissions for the examination of witnesses. 

(2) An inquiry or investigation referred to in sub-section (1) shall be deemed to be a judicial 
proceeding within the meaning of sections 193 and 228 of the Indian Penal Code. 

8-F. If in the result of an inquiry under section 8-C the 
Costs of inquiry as to valua- Court finds that the subject-matter of the suit has been undervalued 
tion and refund of excess-fee. the Court may order the party responsible for the undervaluation 

to pay all or any part of the costs of the inquiry. 

If in the result of such inquiry the Court finds that the subject-matter of the suit has not 
been undervalued the Court may, in its discretion, order that all or any part of such costs shall he 



2028 


[APP. B 


The Civil Court Manual (Imperial Acts). 


paid by Government or by any party to the suit at whose instance the inquiry has been undertaken, 
•and if any amount exceeding the proper amount of fee has been paid s h a l l refund the excess amount 
so paid.*’ 

Repeal of sections 9 and 10. 9. Sections 9 and 10 of the said Act are hereby repealed. 

Substitution of new section 10. For section it of the said Act the following section 

for section 11. shall be substituted, namely: — 

* e 11. Where in any suit for mesne profits or for land and mesne profits or for an account, 
lie fee which would have been payable if the suit had comprised 
Procedure in suits for mesne the whole of the relief to which the Court finds the plaintiff to be 

profits or accounts when entitled exceeds the fee actually paid, the Court s ha ll require the 

amount found due exceeds the p laint iff to pay an additional fee equal to the. amount of the 

amount claimed. excess, and if such additional fee is not paid within such tune as 

the Court may fix, the suit, or if a decree has previously been 
passed therein, so ranch of the claim as has not been so decreed, s h a l l be dismissed : 

Provided that, where the additional fee is payable in respect of a portion of the claim which 
can be relinquished, that portion only shaljl be dismissed.” 

11. In paragraph ii of section 12 of the said. Act, for the 
Amendment of section 12. words and figures “ ana the provisions of section 10, 'paragraph ii 

shall apply ” the following shall be substituted, namely : — 

“ and thereafter : — 

(a) if the party required to pay is the appellant or petitioner, the provisions of sub-section* 
{2) and (3) of section 8-B shall, so far as may be, apply ; 

(b) if the party required to pay is the respondent or the opposite party, the provisions of 
sub-section (2) of section 8-B shall, so far as may be, apply, and, if such party fails to pay the fee 
required before the date fixed by the Court, the Court sha l l recover the amount of such fee from him 
as a public demand : 

Explanation. — For the purposes of this section a question relating to the classification of any 
suit for the purpose of section 7 shall not be deemed to be a question relating to valuation.” 

Substitution of new section 12. For section 17 of the said Act, the following section 

for section 17. shall be substituted, namely : — 

“ 17. (1) In any suit in which two or more separate and distinct causes of action are joined 

and separate and distinct reliefs are sought in respect of each, the 
Multifarious suits. plaint or memorandum of appeal shall be chargeable with the 

aggregate amount of the fees with which the plaints or memoranda 
of appeal would be chargeable under this Act in separate suits instituted in respect of each such 
cause of action : 

Provided that nothing in this sub-section shall be deemed to affect any power conferred by 
or under the Code of Civil Procedure, 1908, to order separate trials. 

(2) Where more reliefs than one based on the same cause of action are sought either jointly 
or in the alternative, the fee shall be paid according to the value of the relief in respect of which the 
largest fee is payable.” 

Amendment of section 19. 13. In section 19 of the said Act, — 

(a) in paragraph i, after the words “ Power-of-attomey ” the words “ or other written 
authority ” shall be inserted ; and 

(b) after paragraph xxiv the following paragraph shall be added, namely : 

** xxv. Petitions of appeal by Government servants or servants of a Court of Wards against 
orders of dismissal, reduction or suspension ; copies of such orders filed with such appeals, appli- 
cations for obtaining such copies.” 


Insertion of new sections 34- 14. After section 34 of the said Act, the following section 

34-A. shall be inserted, namely . — 

“ 34-A. Where any period is fixed or granted by the Court for the doing of any act prescribed 
or allowed by this Act, the Court may, in its discretion, from 
Enlargement of time. to time, enlarge such period, even though the period originally 

fixed or granted may have expired.” 

Substitution of new section 15. For section 35 of the said Act, the following section 

for section 35. shall he substituted, namely : — 


“ 35* (1) The Local Government may, from time to time subject to such conditions or 
restrictions as it may think fit to impose, by notification in th 
Power to suspend, reduce or Calcutta Gazette, suspend the payment of or reduce or remit, in the 
remit fees. whole of Bengal or in any part thereof, all or any of the fees mentioned 

in the first and second schedules to this Act annexed may in 
like manner cancel or vary such order. 


(2) The Local Government may, from time to time by rules, prescribe the manner in which 
any fee the payment of which is suspended under sub-section (1) may be realised and for this purpose 
direct that such fee may be recovered as a public demand.” 
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Amendment of schedule II. 16. In Schedule II to the said Act,— 

« a r 1 ?.^ rtlc * c J 7> after entry v the following entry shall be inserted, namely : — 
v-A, lor partition and separate possession of a share of joint family Fifteen rupees.** 
property or of joint property, or to enforce a right to a share in any 
property on the ground that it is joint family property or joint 
property if the p lain tiff is in possession of the property of which he 
c l aims to be a co-parcener or co-owner : 

o a ^ *8 the following article shall be inserted, namely : — 

Application under paragraph 20 of the second Schedule 
to the Civil Procedure Code, 1908, to file an arbitration award, Fifteen rupees.” 
and memorandum of appeal from a decree passed under para- 
graph 21 of the said Schedule. 

(3) after Article 21 the following article shall be inserted, namely : — 

“ Petition. (a) questioning the election of any person as 
Municipal Commissioner, when presented to a 
District Judge under section 36 of the Bengal 
Municipal Act, 1932 ; 

(b) questioning the election of any person as a > Fifteen rupees.** 

member of a District Board or Local Board 

when presented to any authority appointed 

under clause (a) of section 138 of the Bengal 

L^>cal Self-Government Act of 1885 to decide 

disputes relating to such elections. 


THE BIHAR AND ORISSA COURT-FEES (AMENDMENT) ACT (II OF 1922). 

An Act to amend the Court-Fees Act , 1870.* 

Whereas it is expedient to amend the Court-Fees Act, 1870, in its application to the Province 
of Bihar and Orissa in the manner hereinafter appearing ; It is hereby enacted as follows : — 

1. (1) This Act may be called The Bihar and Orissa Court-fees (Amendment) Act, 1922. 

(2 ) It extends to the whole of Bihar and Orissa inclu din g the Sontal Parganas. 

(3) It shall come into force on the twenty-fourth day of August, 1922. 

2. In paragraph 3 of S. 4 of the Court-Fees Act, 1870, as amended by subsequent legislation* 
and hereinafter called the principal Act, for the word “ two ** shall be substituted the word "one.” 

3. In clause (a) of S. 7 (z?) of the principal Act, for the word “ ten ” shall be substituted the 
word " twenty ” and in clause (b) of the said section for the word " five ** shall be substituted the 
word "ten.” 

4. In S. 17 of the principal Act, after the words “ of appeal” in both places where they 
occur the words “ or of cross-objection ** shall be inserted. 

5. In S. 18 of the principal Act, for the words “ a fee of eight annas ” the words “ a fee of 
twelve annas” shall be substituted. 

6. In item viiz of S. 19 of the principal Act, for the words “ One thousand rupees ” the words 
“ Two thousand rupees ” shall be substituted. 

7. (1) In Art. i of Schedule I of the principal Act, for the entry in the first column the 
following entry shall be substituted, namely : — 

“ (1) Plaint, written -statement pleading a set-off or counter-claim or memorandum of 
appeal or of cross-objection, not otherwise provided for in this Act, presented to any Civil or Revenue 
-Court except those mentioned in S. 3.** 

(2j For the " proper fees ” set out in thft third column of the said Schedule I and shown 
opposite Art. 1 in the Schedule A of this Act, the “ proper fees ” shown against them in the second 
column of said Schedule A shall be substituted. 

(3) The proviso in Art. 1 of the said Schedule I shall be omitted. 

8. For the ,e proper fees ** set out in Schedule ,1 of the principal Act for Articles 6, J, 8 and 9 
shown in Schedule A of this Act, the “ proper fees ” shown against them in the second column of 
the said Schedule A shall be substituted. 

9. For the entries above the proviso in the second column and for the entries in the third 
column, in Art. 1 1 of Sch. I of the principal Act, the following shall be substituted, namely : — 

“ When the amount or value of the property in respect Two per centum, 

of which the grant of probate or letters is made 
exceeds two thousand rupees, on such amount or 
value up to ten thousand rupees, 
and 

when such amount or value exceeds ten thou s a nd Three per centum, 
rupees, on the portion of such amount or value which 
is in excess of ten thousand rupees up to fifty thousand 
rupees. 
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, and 

wnen such amount or value exceeds fifty thousand Four per centum, 
rupees, on the portion of such amount or value which 
is in excess of fifty thousand rupees up to one lakh 
of rupees, 

when such amount or value exceeds a lakh of rupees, Five per centum. 
on 1 the portion of such amount or value which is 
excess of one lakh of rupees. 

io. For the entry in the second column of Art. 12 of Sch. I of the principal Act, and for the 

first paragraph in the third column of the said Article, the following shall be substituted, namely : — 

“ "When the amount or value of any debt or security Two per centum and on the amount or- 
specified in the certificate under section 8 of the Act 
exceeds one thousand rupees, on such amount or 
value up to ten thousand rupees, 
and 

when such amount or value exceeds ten thousand 
rupees, on the portion of such amount or value which 
is in excess of ten thousand rupees, up to fifty thou- 
sand rupees, 

and 

when such amount or value exceeds fifty thousand 
rupees on the portion of such amount or value which 
is in excess of fifty thousand rupees up to one lakh 
of rupees, 

and 

when such amount or value exceeds a lakh of rupees, 
on the portion of such amount or value which is in 
excess of one lakh of rupees. 


value of any debt or security to which 
the certificate is extended under sec- 
tion 10 of the Act, three per centum. 

Three per centum, and on the amount 
or value of any debt or security to which 
the certificate is extended under sec- 
tion 10 of the Act, four and a half 
per centum. 

Four per centum, and on the amount or 
value of any debt or security to which 
the certificate is extended under section 
10 of the Act, six and a half per centum. 


Five per centum, and on the amount or 
value of any debt or security to which 
the certificate is extended under sec- 
tion 10 of the Act, seven per centum. 

_ f or the table of rates of ad valorem fees annexed to Sch. I of the principal Act, the table 

set forth in Sch. B of this Act shall be substituted. 

ia - (0 In the first column of the said Sch. II after the words “ memorandum of appeal ” 
in Arts. 5, 11, 17, 20 and 21 the words “ or of cross-objection ” shall be inserted. 

4t « or t ^ lc " P r 9 P e r fees ” set out in the said Sch. II and shown in Sch. G of this Act, the 

proper fees shown against them in the second column of the said Sch. G shall be substituted. 

x 3 - Nothing in this Act shall apply to any probate, letters of administration or certificate- 
under the Succession Certificate Act, 1889, in respect of which the fee payable under the law for 
the tune being in force has been paid prior to the commencement of this Act, but which have not. 
issued. 


SCHEDULE A. 

[See Ss. 7 (3) and 8 of the Bihar and Orissa Court-Fees {Amendment) Act , 1922.] 

Proper fees set out in Schedule I of the Principal Act. Proper fees to be substituted. 


Article x 

< 

Article 6 

> 

• « H 

Article 7 

> 

Article 8 


Article 9 



Twelve annas 
Five rupees 
Ten rupees 
Fifteen rupees 
Twenty rupees 
Twenty-five rupees 
Tour annas 
Eight annas 
One rupee 
'Eight annw 
One rupee 
Four rupees 
The amount of the duty chargeable on 
the original. 

Eight annas 


One rupee. 

Seven rupees and eight annas. 

Fifteen rupees. 

Twenty-two rupees and eight annas. 
Thirty rupees. 

Thirty-seven rupees and eight annas. 
Six annas. 

Twelve annas. 

One rupee and eight annas. 

Twelve annas. 

One rupee and eight annas. 

Six rupees. 

One and half times the amount of the- 
duty chargeable on the original. 

Twelve annas. 


SCHEDULE B. 


Bihar and Orissa, 

Table of rates of ad valorem fees leviable on the institution of suits . 


When the amount 
or value of the subject- 
matter exceeds — 

But does not 
exceed — 

Proper fee. 

When the amount or 
value of the subject- 
matter exceeds — 

But does not 
exceed — Proper fee. 

Rs. 

Rs. 

Rs. A. 

Rs. 

Rs. 

Rs. A. 

.. 

5 

0 6 

xo 

*5 

X s 

5 

xo 

0 12 

*5 

so 

£ 8 
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When the amount 
or value of the 
subject-matter But does not 

exceeds exceed Proper fee. 


When the amount 
or value of the 
subject-matter But does not 

exceeds exceed Proper fee. 


Rs. 

Rs. 

Rs. A. 

p. 

Rs. 

20 

25 

I 

14 

590 

25 

30 

2 

4 

600 

30 

35 

2 

xo 

610 

35 

40 

3 

0 

620 

40 

45 

3 

6 

630 

45 

50 

3 

12 

640 

50 

60 

it 

65 

4 

4 

4 

2 

8 

14 

650 

660 

670 

65 

70 

5 

4 

680 

70 

75 

5 

10 

690 

75 

80 

6 

6 

0 

700 

80 

85 

6 

710 

85 

90 

6 

12 

720 

90 

95 

7 

2 

730 

95 

100 

7 

8 

740 

100 

no 

8 

8 

750 

no 

120 

9 

8 

760 

120 

130 

10 

8 

770 

130 

140 

XI 

8 

780 

140 

150 

12 

8 

790 

150 

160 

x 3 

8 

800 

160 

170 

14 

8 

810 

170 

180 

15 

8 

820 

180 

190 

16 

8 

830 

190 

200 

l l 

8 

840 

200 

210 

18 

8 

850 

210 

220 

19 

8 

860 

0 0 
a on 
w « 

230 

240 

20 

21 

8 

8 

870 

880 

240 

25° 

22 

8 

890 

25° 

260 

23 

8 

900 

200 

270 

24 

8 

910 

270 

280 

2 5 

8 

920 

280 

290 

26 

8 

930 

290 

300 

27 

8 

940 

300 

3 10 

28 

8 

9g> 

310 

320 

29 

8 

960 

320 

330 

30 

8 

970 

330 

340 

3i 

8 

980 

340 

350 

350 

360 

32 

33 

8 

8 

990 

1,000 

380 

370 

37° 

380 

34 

35 

8 

8 

1,100 

1,200 

380 

390 

30 

8 

1,300 

39° 

400 

37 

8 

1,400 

400 

410 

410 

420 

38 

30 

8 

8 

1,500 

1,600 

420 

430 

430 

440 

40 

41 

8 

8 

1,700 

1,800 

440 

45° 

450 

460 

42 

43 

8 

8 

1,900 

2,000 

460 

470 

44 

8 

2,100 

470 

480 

45 

8 

2,200 

480 

490 

46 

8 

2, 300 

490 

500 

47 

8 

2,400 

500 

510 

48 

8 

2,500 

510 

520 

49 

8 

2,600 

520 

530 

530 

540 

50 

51 

8 

8 

2,700 

2,800 

54° 

550 

52 

8 

2,900 

55° 

560 

53 

8 

3.000 

560 

570 

54 

8 

3,100 

57° 

580 

55 

8 

3.200 

580 

590 

50 

8 

3,300 


C. G. M. — 254 


Rs. 

600 

610 

620 

630 

640 

650 

660 

670 

63o 

690 

700 

710 

720 

730 

740 



810 

820 

830 

840 

850 

860 

870 

880 

890 

900 

910 

920 

930 

940 

950 

960 



990 

1.000 

1.100 

1.200 

1.300 

1.400 

1.500 

1.600 
1,700 

1.800 

1.900 

2.000 

2.100 

2.200 

2.300 

2.400 

2.500 

2.600 
2,7°o 

2.800 

2.900 

3.000 

3.100 

3.200 

3.300 

3.400 


A. 

p. 

57 

8 

58 

8 

59 

8 

60 

8 

61 

8 

62 

8. 

63 

8 

64 

8 

65 

8 

66 

8 

67 

8 

68 

8 

69 

8 

70 

8 

71 

8 

72 

8 

73 

8 

74 

8 

75 

8 

76 

8 

77 

8 

78 

8 

79 

8- 

80 

8 

81 

8. 

82 

8. 

83 

8 

84 

8 


8 

86 

8. 

87 

8 

88 

8 

89 

8- 

90 

8 

9i 

8 

92 

8 

93 

8 

94 

8 

95 

8 

9§ 

8- 

97 

8 

105 

O' 

XI2 

8 

120 

o- 

127 

8 

135 

0 

142 

8 

150 

0 

J § 7 

8 

105 

o* 

172 

8 

180 

0 

187 

8 

195 

0 

202 

8 

210 

0 

217 

8 

225 

0* 

232 

8 

240 

0 

247 

8 

255 

0 

262 

8 

270 

o- 

277 

& 
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When the amount 
or value of the 

subject-matter But does not 

exceeds exceed Proper fee. 


"When the amount 
or value of the 

subject-matter But does not 

exceeds exceed Proper fee* 


Rs. 

Rs. 

3,400 

3,500 

3,000 

3,500 

3,600 

3,700 

3,700 

3,800 

3,800 

3,900 

3,900 

4,000 

4,000 

4,100 

4,100 

4,200 

4,200 

4,300 

4,300 

4,400 

4,400 

4,500 

4,600 

4,700 

4,500 

4,000 

4 , 7 oo 

4,800 

4,800 

4,900 

4,900 

5,000 

5,000 

5,250 

5,250 

5 , 5 °° 

5,500 

5,750 

5,750 

6,000 

•6,000 

6,250 

6,250 

6,500 

6,500 

6,750 

6,750 

7,000 

7,000 

7,250 

7,250 

7,500 

7,500 

7,750 

7,750 

-8,000 

8,000 

8,250 

■8,250 

8,500 

6,500 

8,750 

6,750 

9,000 

9,000 

9,250 

9,250 

9,500 

9,500 

9,750 

9,750 

10,000 

10,000 

10,500 

10,500 

11,000 

11,000 

11 , 5 °° 

1 1,500 

12,000 

12,000 

12,500 

12,500 

13,000 

13,000 

13,500 

* 3,500 

14,000 

14,000 

14,500 

14,500 

15,000 

15,000 

* 5,500 

15,500 

16,000 

16,000 

16,500 

16,500 

17,000 

17,000 

17,500 

17,500 

18,000 

18,000 

18,500 

18,500 

19,000 


A. 1 

?. 

Rs. 

285 

O 

19,000 

292 

8 

19,500 

300 

0 

20,000 

307 

8 

21,000 

315 

0 

22,000 

322 

8 

23,000 

330 

0 

24,000 

337 

8 

25,000 

345 

0 

26,000 

352 

8 

27,000 

360 

0 

28,000 

367 

8 

29,000 

375 

0 

30,000 

382 

8 

32,000 

390 

0 

34,000 

397 

8 

36,000 

412 

8 

38,000 

427 

8 

40,000 

442 

8 

42,000 

457 

472 

8 

8 

44.000 

46.000 

487 

8 

48,000 

502 

8 

50,000 

5*7 

8 

55 , 00 ° 

60,000 

532 

8 

547 

8 

65,000 

502 

8 

70,000 

577 

8 

75,000 

592 

607 

8 

8 

80.000 

85.000 

622 

2 

90,000 

637 

8 

95,000 

652 

8 

1,00,000 

682 

8 

1,05,000 

997 

8 

1,10,000 

720 

0 

1,15,000 

742 

8 

1,20,000 

705 

0 

1,25,000 

787 

8 

1,30,000 

810 

0 

i s 35,ooo 

832 

8 

1,40,000 

855 

0 

1,45,000 

877 

8 

1,50,000 

900 

0 

1,55,000 

922 

8 

1,60,000 

945 

0 

1 ,65,000 

945 

967 

8 

1,70,000 

0 

1,75,000 

990 

0 

1,80,000 

1,012 

8 

1,85,000 

1,035 

0 

1,90,000 

1,057 

8 

i,95,ooo 

1,080 

0 

2,00,000 

1,102 

8 



Rs. 

Rs. A. 

p. 

19,5°° 

*.**5 

8 

20,000 

*,*47 

0 

21,000 

1 , *77 

8 

22,000 

1,207 

8 

23,000 

*, a 37 

8 

24,000 

1,267 

8 

25,000 

i ,297 

8 

26,000 

1,327 

8 

27,000 

*,357 

8 

28,000 ' 

1,887 

8 

29,000 

*, 4*7 

8 

30,000 

*,447 

8 

32,000 

*,477 

8 

34,000 

1,507 

8 

36,000 

*,537 

8 

38,000 

*,567 

8 

40.000 

42.000 

*,597 

1,627 

8 

8 

44,000 

1,657 

8 

46,000 

1,687 

8 

48,000 

1,717 

8 

50,000 

1,747 

8 

55.000 

60.000 

1,785 

1,822 

0 

8 

65,000 

1,860 

0 

70,000 

1.897 

8 

75 ,ooo 

1.935 

0 

80,000 

1.97* 

8 

85,000 , 

2,010 

0 

90,000 

2,047 

8 

95,000 

2,085 

0 

1,00,000 

2,122 

8 

1,05,000 

2,160 

8 

1,10,000 

2 , *97 

0 

1,15,000 

2,235 

8 

1,20,000 

2,272 

8 

1,25,000 

2,010 

0 

1,30,000 

2,347 

8 

i, 35 »oo° 

2,385 

0 

1,40,000 

2,422 

8 

1,45,000 

2,400 

0 

1,50,000 

2,497 

8 

i,55,ooo 

2,535 

0 

1,60,000 

2,572 

8 

1,65,000 

2,610 

0 

1,70,000 

2.647 

8 

1.75.000 

1.80.000 

2,685 

2,722 

0 

8 

1,85,000 

2,760 

0 

1,90,000 

2,797 

8 

1,95,000 

2,835 

0 

2,00,000 

2,872 

8 

2,05,000 

2,9*0 

0 


nnd the fee increases at the rate of thirty-seven rupees eight annas for every five thousand rupees 
or part thereof, for example, when the amount or value of the subject-matter exceeds. 


Rs. 

Rs. 

Rs. 

3,00,000 

3,660 

8,00,000 

4,00,000 

4 , 4*0 

9,00,000 

5,00,000 

5,160 

10,00,000 

6.00. 000 

7.00. 000 

6,660 

11,00,000 


Rs. 

7,410 

8,160 

SK 
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Article i-A. 


fEig 

tide io;. d On 
(_Tw 


re # SCHEDULE C. 

[See S. 12 (4) of the Bihar and Orissa Court-Fees (Amendment) Act , 1022.1 
xToper fees set out in Schedule II of the Principal Act. Proper fees to be substituted, 

f One a nn a . . . Two annas. 

Artide i. J annas . . Twdve annas. 

1 2 ne m P ee - . One rupee and eight annas. 

*_• ! a l£ VV0 1 ru P l5es .. Three rupees. 

-Article i -A. Twelve a nnas in addition to any fee One rupee in addition to any fee levied 

levied on the application under clause on the application under clause (a), 
i a )» clause [b) or clause (d) of Artide clause (b) or clause (d) of Artide i 
i of this Schedule. of this Schedule. 

. . _ fEight annas . . One rupee. 

Artide io;. d One rupee . . Two rupees. 

. [Two rupees . . Three rupees. 

Artide I i,\ Eight annas . . One rupee. 

Two rupees .. Four rupees, 

Artide 12;. Five rupees . . Ten rupees. 

Artide 14;. Five rupees . . Ten rupees. 

Articles 17, x8 

and 19 . . Ten rupees Fifteen rupees. 

Artides 20 and 

21 .. Twenty rupees .. Thirty rupees. 

BOMBAY ACT NO. II OF 1932. 

It extends to the whole of the Presidency of Bombay. 

12. In section 7 of the Court-Fees Act, 1870, in its appli- 
Amendment of S. 7 of Act cation to the Presidency of Bombay, in this Part referred to as the 
VII of 1870. said Act,— 

(u) to clause (d) of paragraph (iv) the words “or other consequential relief** shall 
be added ; 


Proper fees to be substituted. 

Two annas. 

Twdve annas. 

One rupee and eight annas. 

Three rupees. 

One rupee in addition to any fee levied 
on the application under clause (a), 
clause (b) or clause (d) of Artide 1 
of this Schedule. 

One rupee. 

Two rupees. 

Three rupees. 

One rupee. 

Four rupees. 

Ten rupees. 

Ten rupees. 

Fifteen rupees. 

Thirty rupees. 


W) in clauses ^1;, (2; and (3; to tne proviso to paragraph (v) for the words hve, ten 
■and “ ten ** the words “ seven and a half,** “ fifteen” and “ fifteen,” shall, respectively, be substituted. 

13. For Artides 1, 8, 11, 12 and 12-A of, and the Table 
Amendment of Schedule I of rates of ad valorem fees in Schedule I to the said Act, the following 

to Act VII of 1870. shall be substituted, namely : — 

SCHEDULE I. 


Ad Valorem Fees . 



Proper fee. 


1. Plaint, written statement 
pleading a set-off or counter-claim 
or memorandum of appeal not 
otherwise provided for in this 
Act, or of cross-objection presented 
to any Civil or Revenue Court 
except those mentioned in section 
3 - 


When the amount or value of the subject Six annas, 
matter in dispute does not exceed five 
rupees. 

When such amount or value exceeds five Do. 
rupees, for every five rupees or part 
thereof, in excess of five rupees up to 
one hundred rupees. 

When such amount or value exceeds one Twdve annas, 
hundred rupees, for every ten rupees, 
or part thereof, in excess of one 
hundred rupees, up to one thousand 
rupees. 

When such amount or value exceeds Five rupees, 
one thousand rupees, for every one 

| hundred rupees, or part thereof, in 
excess of one thousand rupees up to 
five thousand rupees. 

When such amount or value exceeds Fifteen rupees, 
five thousand rupees, for every two 
hundred and fifty rupees, or part 
thereof, in excess of five thousand 
rupees, up to ten thousand rupees. 

When such amount or value exceeds Twenty-two rupees and 
ten thousand rupees, for every five eight annas, 
hundred rupees or part thereof, in 
excess of ten thousand rupees, up to 
twenty thousand rupees. 
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Bombay Court-Fees (Amendment) Act. 


Number. 


Proper Fee. 


12. Certificate under Part X of 
4 3 ae Indian Succession Act, 1925. 


When the amount or value of the pro- 
perty in respect of which the grant 
of probate or letters is made exceeds 
three lakhs of rupees, on the part of 
the amount or value in excess of 
three lakhs of rupees up to four lakhs 
of rupees. 

When the amount or value of the pro- 
perty in respect of which the grant 
of probate or letters is made exceeds 
four lakhs of rupees, on the part of 
the amount or value in excess of 
four lakhs of rupees, up to five lakhs 
of rupees. 

When the amount or value of the pro- 
perty in respect of which the grant 
of probate or letters is made exceeds 
five lakhs of rupees, on the part of 
the amount or value in excess of five 
lakhs of rupees. 

Provided that when, after the grant of 
a certificate under Part X of the 
Indian Succession Act, 1925, or under 
Bombay Regulation VIII of 1827, in 
respect of any property included in an 
estate, grant of probate or letters of 
administration is made in respect of 
die same estate, the fee payable in 
respect of the latter grant shall be 
reduced by the amount of the fee 
paid in respect of the former grant. 


I Six per centum* 


Six and a half per 
centum. 


Seven per centum. 


The fee leviable in 
the case of a probate 
(Article 11) on the 
amount or value of 
any debt or security 
specified in the certi- 
ficate under S. 374 
of the Act, and one 
and a half times this 
fee on the amount or 
value of any debt or 
security to which the 
certificate is extend- 

1 ed under S. 376 of 

I the Act. 

INote. — (1) The 

amount of a debt is 
its amount including 
interest on the day 
on which the inclu- 
sion of the debt in 
the certificate is 
applied for, so far as 
such amount can be 
ascertained. 

(2) Whether or not 
any power with 
respect to a security 
specified in a certifi- 
cate has been con- 
ferred under the Act; 
and where such a 
power has been so 
conferred, whether 
the power is for the 
receiving of interest 
or dividends on, or 
for, the negotiation 
or transfer of the 
security, or for both 
purposes, the value 
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Number. 


Proper Fee. 


12-A. Certificate under Bombay 


of the security is its 
market value on the 
day on which the 
inclusion of the 
security in the certifi- 
cate is applied for, 
so far as such value 
can be ascertained. 

The fee leviable in the 

Regulation VIII of 1827. 


case of a probate 
(Article n) on the 
amount or value of 
the property in res- 
pect of wfuch the 
certificate is granted.. 


TABLE OF RATES. 

Table of rates of ad valorem fees leviable on the institution of suits . 
When the amount When the amount 

or value of the But does not f or value of the But does 

exceed — ” ’ subject-matter 

exceeds — 


subject-matter 
exceeds — 
Rs. 


~^- Qt fee. 


5 

io 

15 

20 

25 

30 

35 

40 

45 

50 


65 

70 

75 

80 

85 

90 

95 

100 

no 

120 

130 

140 

150 

160 

170 

180 

190 

200 

210 

220 

230 

240 

sr 


250 

200 

270 

280 

290 

300 

310 

320 

330 

340 


Rs. 

5 

10 

15 

20 

25 

30 

35 

40 

45 

50 


Rs. 

o 

0 

1 
1 

1 

2 


A. 

6 

12 

2 

8 

4 


2 10 

3 o 


6 

12 


Rs. 

35 ° 

360 

370 

380 

390 

400 

410 

420 

430 

440 


55 

4 

2 

450 

00 

4 

8 

460 

65 

4 , 

14 

4 Z° 

70 

5 

4 

480 

g 

6 

10 

0 

490 

500 

85 

6 

6 

510 

90 

6 

12 

520 

95 

7 

2 

530 

100 

7 

8 

540 

no 

8 

4 

550 

120 

9 

0 

560 

130 

140 

9 

10 

12 

8 

570 

580 

iio 

11 

4 

59 ° 

160 

12 

0 

600 

170 

12 

12 

610 

180 

13 

8 

620 

190 

14 

4 

630 

200 

15 

0 

640 

210 

15 

12 

650 

220 

16 

8 

660 

230 


4 

670 

240 

18 

0 

680 

250 

18 

12 

690 

260 

19 

8 

700 

270 

20 

4 

710 

280 

21 

0 

720 

290 

21 

12 

730 

300 

22 

8 

740 

750 

310 

23 

4 

320 

24 

0 

760 

330 

24 

12 

770 

340 

25 

8 

780 

350 

26 

4 

790 


Rs. 

360 

370 

380 

390 

400 

410 

420 

430 

440 

450 

460 

480 

490 

500 

510 

520 

530 

540 

550 

560 

570 

580 

59 ° 

600 

610 

620 

630 

640 

650 

660 

670 

680 

690 

700 

710 

720 

730 

740 


77 ° 

780 

790 


Rs. A» 
27 O. 

27 12 

28 8 

29 4 

30 o 

30 12 

31 8 

32 4 

33 o 

33 12’ 

34 8 , 

35 4 

36 o. 

36 12 

37 8 

38 4 

39 o 

39 12 

40 8. 

41 4. 

42 o* 

42 12 

43 8 


44 

45 
45 


4 

9 i 

47 4 

48 o 

48 12 

49 8 . 

50 4 

51 o- 

51 12 

52 8 

53 4 

54 o 

54 12 

55 8 

56 4 

57 o 

57 12 

58 8 

59 4 

60 o- 
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When the amount 
or value of the 
subject-matter 
exceeds — 


Bombay Court-Fees (Amendment) Act. 


But does not 
exceed — 


Proper fee. 


Rs. 

Rs. 

Rs. 

A. 

800 

810 

60 

12 

810 

820 

61 

8 

820 

830 

62 

4 

830 

840 

63 

0 

840 

850 

63 

12 

850 

860 

64 

8 

860 

870 

6 5 

4 

870 

880 

880 

890 

66 

66 

0 

12 

890 

900 

67 

8 

900 

910 

68 

4 

910 

920 

p 

0 

920 

930 

69 

12 

930 

940 

70 

8 

940 

95 ° 

7 X 

4 

95 ° 

960 

960 

97 ° 

72 

72 

0 

12 

970 

980 

73 

8 

980 

990 

74 

4 

990 

1,000 

£ 

0 

1,000 

1,100 

0 

1,100 

1,200 

85 

0 

1,200 

1,300 

90 

0 

1,300 

1,400 

95 

0 

1,400 

1,500 

100 

0 

1,500 

1,600 

105 

0 

1,600 

1,700 

IIO 

0 

1 , 70 ° 

1,800 

H 5 

0 

1,000 

1,900 

120 

0 

1,900 

2,000 

125 

0 

2,000 

2,100 

130 

0 

2,100 

2,200 

135 

0 

2,200 

2,300 

140 

0 

2,300 

2,400 

145 

0 

2,400 

2 , 5 °° 

150 

0 

2,500 

2 , 60 O 

2,600 

2,700 

2g 

165 

0 

0 

2,700 

2,800 

0 

2,800 

2,900 

170 

0 

2,900 

3,000 


0 

3,000 

3,100 

180 

0 

3,100 

3,200 

185 

0 

3,200 

3*300 

190 

0 

3,300 

3,400 

195 

0 

3*400 

3*500 

3*500 

3,600 

200 

205 

0 

0 

3*600 

3,700 

210 

0 

3 » 7 oo 

3,800 

215 

0 

3*800 

3*900 

220 

0 

3 * 9 °° 

4,000 

225 

0 

4,000 

4,100 

230 

0 

4,100 

4*200 

235 

0 

4,200 

4*300 

240 

0 

4*300 

4*400 

245 

0 

4*400 

4,500 

4,600 

4,700 

4*500 

4,600 

4*700 

4,800 

250 

255 

aoo 

265 

0 

0 

0 

0 

4*800 

4*900 

270 

0 

4,900 

5,000 

275 

0 


When the amount 
or value of the 
subject-matter 
exceeds — 

Rs. 

5.000 

5*25° 

4*500 

5.750 

6.000 

6.250 

6.500 
6 , 75 ° 

7.000 
7*250 

7 . 5 00 

7.750 

8.000 

8.250 

8.500 

8.750 

9.000 
9*250 

9*500 

9*750 

10,000 

10.500 

11,000 

11.500 

12,000 

12.500 

13.000 
13*500 

14.000 
14*500 

15.000 

15.500 

16.000 

16.500 

17.000 
17*500 

18.000 

18.500 

19.000 

19.500 

20.000 
21,000 
22,000 
23,000 
24,000 
25,000 
26,000 
27,000 
28,000 
29,000 
30,000 
32,000 
34*000 

36.000 

38.000 

40.000 

42.000 

44.000 

40.000 

48.000 


But does not 
exceed — 

Rs. 

5*250 

5*500 

5 * 75 ° 

6.000 

6.250 

6.500 

6.750 

7.000 

7*250 

7*500 

7*750 

8.000 

8.250 

8.500 

8.750 

9.000 
9*250 
9*500 
9*750 

10.000 

10.500 

11.000 

1 1.500 

12.000 

12.500 

13.000 

13*500 

14.000 
14*500 

15.000 

15.500 

16.000 

16.500 

17.000 
17*500 

18.000 

18.500 

19.000 
19*500 

20.000 

21.000 

22.000 

23.000 

24.000 

25.000 

26.000 

27.000 

28.000 

29.000 

30.000 

32.000 
34 * 00 ° 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 


S0 3I 


Proper fee. 

Rs. a. 
290 
305 
320 
335 
350 
365 

380 

395 
410 

425 

440 
455 
470 

485 

500 
5i5 
530 
545 
560 

575 
597 
620 


65 

687 

7*10 

732 

755 

777 

800 

822 


o 57 

890 

912 

935 

957 

980 

1,002 

1*025 

i,°55 

1,085 

*,115 

i*i45 

i*i75 

1,205 

i*235 

1,265 

i,295 

1*325 

1,355 

1*385 

i*4i5 

i*445 

i*475 

1,505 

1*535 

1*565 

x *595 

1,625 


part thereo 


ann tile lee increases at uac w. ***** *7 - . 

up to a maximum of ten thousand rupees, for example 

Rs. ■^ s * 

1.00. 000 x » 9 a 5 0 

2.00. 000 2,525 o 

3.00. 000 3* I2 5 o 

4.00. 000 3*725 0 


Rs. 

5.00. 000 

6.00. 000 

7.00. 000 

8.00. 000 


Rs. 

A 

4*325 

O 

4,925 

O 

5*525 

0 

6,125 

O 


QOOooooooooooooooooocoocoomomocooooooooaoaocDooooooooooooooQooooo 
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Rs. 

Rs. 

A. 

Rs. 

Rs. 

A. 

9,00,000 

6,725 

0 

13,00,000 

9*125 

O 

10,00,000 

7,325 

0 

14,00,000 

9*725 

O 

11,00,000 

7,935 

O 

15,00,000 

10,000 

O 


13 , 00,000 8,255 O 

14. For Articles i, 6, 7, IS, 14, 17, 18, 19, so and 21 
Amendment of Schedule II of Schedule II to the said Aik the following shall be substituted, 
•to Act VIII of 1870- namely : — 

SCHEDULE II. 

Fixed Fees. 


Number. 


Proper Fee. 


1. Application or petition. 


(a) When presented to any officer of 
the Customs or Excise Department 
or to any Magistrate by any person 
having dealings with the Govern- 
ment, and when the subject-matter 
of such application relates exclusively 
to those dealings : 

or when presented to any officer of land 
revenue by any person holding tem- 
porarily-settled la^d under direct 
engagement with Government, and 
when the subject-matter of the appli- 
cation or petition relates exclusively 
to such engagement : 

or when presented to any Municipal 
Commissioner under any Act for the 
time being in force for the conser- 
vancy or improvement of any place, 
if the application or petition relates 
solely to such conservancy or improve- 
ment : 

or when presented to any Civil Court 
other than a principal Civil Court of 
original jurisdiction, or to any Court 
of Small Causes constituted under the 
Provincial Small Causes Courts Act, 
1887, or to a Collector or other officer 
or revenue in relation to any suit or 
case in which the amount or value of 
the subject-matter is less . than fifty 
rupees, not being an application for 
assistance under section 86 of the 
Bombay Land Revenue Code, 1879; 

or when presented to any Civil, Crimi- 
nal or Revenue Court, or to any Board 
or executive officer for the purpose 
of obtaining a copy or translation of 
any judgment, decree or order passed 
by such Court, Board or officer, or of 
any other document on record in such 
Court or office. 

(aa) When presented to a Collector or 
other officer of revenue for assistance 
under section 86 of the Bombay Land 
Revenue Code, 1879. 

(b) When containing a complaint or 
charge of any offence other tha n an 
offence for wnich police officers may, 
under the Criminal Procedure Code, 
1898, arrest without warrant, and 
presented to any Criminal Court : 

or when presented to a Civil, Criminal 
or Revenue Court, or to a Collector, 
or any Revenue officer having juris- 
diction equal or subordinate to a 
Collector, or to any Magistrate in his 
executive capacity and not otherwise 
provided for by the Act : 


[Two annas. 


iFour annas. 


Eight annas. 
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'6. Bail bond or other instrument 
of obligation given in pursuance 
of an order made by a Court or 
Magistrate under any section of 
the Code of Criminal Procedure, 
1898, of the Code of Civil Pro- 
cedure, 1908, and not otherwise 
provided for by this Act. 

7. Undertaking under section ^9 
of the Indian Divorce Act, 1869. 
12. Caveat 


14. Petition in a suit under the 
’Native Converts’ Marriage Dis- 
solution Act, 18 66 (XXI of 1866). 

17. Plaint or memorandum of 
appeal in each of the following 
suits : — 

(i) to alter or set aside a summary 
decision or order of any of the 
Civil Courts not established by 
Letters Patent or of any Revenue 
Court ; 

(ii) to alter or cancel any entry in a 
register of the names of proprie- 
tors of revenue paying estates ; 

(Hi) to obtain a declaratory decree 
or order where no consequential 
relief is prayed ; 

(iv) to set aside alienation ; 

(4) to set aside a decree or award ; 


(vi) to set aside an adoption; and 
(r H) any other suit where it is not 
possible to estimate at a money 
value the subject-matter in dis- 
pute and which is not otherwise 
provided for by the Act. 

18. Application — 

(a) under paragraph 17 of the Se- 
cond Schedule to the Code of Civil 
Procedure, 1908 ; 

(b) for the probate or letters of 
administration or for revocation 
thereof under the Indian Succes- 
sion Act, 1925. 


or to deposit in Court revenue or rent : 
or for determination by a Court of the 
amount of compensation to be paid 
by a landlord to his tenant. 

(c) when presented to a Chief Commis- 
sioner or other Chief Controlling 
Revenue or Executive Authority or 
to a Commissioner of Revenue or 
circuit, or to any chief officer charged 
with the executive administration of 
a division and not otherwise provided 
for by this Act. 

(d) When presented to a High Court. 


I Two rupees. 


Four rupees. 
One rupee. 


When the amount or value of the pro- Five rupees, 
perty involved does not exceed two 
thousand rupees. 

When the amount or value of the pro- Ten rupees, 
perty involved exceeds two thousand 
rupees. 


When the amount or value of the pro- 
perty involved does not exceed five 
hundred rupees. 


When the amount or value of the pro- Fifteen rupees, 
perty involved exceeds five hundred | 
rupees. i 

Do. 


When the amount or value of the pro- Ten rupees, 
perty involved does not exceed five 


hundred rupees. 

When the amount or value of the pro- Fifteen rupees, 
perty involved exceeds five hundred 
rupees. 

Do. 

Do. 


Ten rupees. 


^1 When the amount or value of the Two rupees, 
j estate does not exceed two thousand 


» esiaie at 
r rupees. 

J When it 


exceeds two thousand rupees, ‘Five rupees. 


C.C.M* — 255 
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» Number. | 

I 

Proper Fee. 

(c) for a certificate under Part X 
of the Indian Succession Act, 
1925, or Bombay Regulation, 
Vni of 1827 ; 

1 but does not exceed five thousand | 

> rupees. 

J When it exceeds five thousand rupees. 

Ten rupees. 

[d) for opinion or advice or for dis- 

• • * ■ 

Do. 

charge from a Trust or for 
appointment of Trustees, under 
section 34, 72, 73 or 74 of the 
Indian Trusts Act, 1882. 

C$) for the winding up of a company 


Do. 

under section 166 of the Indian 
Companies Act, 1913. 

(/) tinder Rule 58 of Order XXI of 

When the amount or value of the pro- 

Do. 

the Code of Civil Procedure, 1 908 
regarding a claim to attached 1 
property. 

ig. Agreement in writing stat- 

perty exceeds five hundred rupees. 

Twenty rupees. 

ing a question for the opinion of 
the Court under the Code of 
Civil Procedure, 1908. 

20. Every petition under the 


Thirty rupees. 

Indian Divorce Act, 1869, 
except petition under section 44 
of that Act and every memo- 
randum of appeal under section 
55 of that Act. 

21. Plaint or memorandum of 


Do. 

appeal under the Parsi Marriage 
and Divorce Act, 1865. 

1 

1 



BOMBAY ACT NO. XV OF 1943. 

[Received the assent of the Governor-General on the 29 th December , 1943]. 

An Act to provide for an increase in Court-fees leviable under Court-Fees Act , 1870, in its application 
to the Province of Bombay . 

Whereas it is expedient to provide for an increase in Court-fees leviable under the Court- 
Fees Act, 1870, in its application to the Province of Bombay. 

And whereas the Governor-General of Bombay has assumed to himself under the Proclamation 
dated the 4th November, 1939, issued by him under S. 93 of the Government of India Act, 1935, 
all powers vested by or under the said Act in the Provincial Legislature ; 

Now, therefore, in exercise of the said powers the Governor of Bombay is pleased to make 
the following Act : — 

Short title, extent, com- 1. (1) This Act may be called The Bombay Increase of 

mencement and duration. Court-fees Act, 1943. 

(2) It extends to the whole of Province of Bombay. 

(3) It shall come into force on the 1st of January, 1944, and shall cease to have effect on. 
such date as the Provincial Government may by notification in the Official Gazette appoint in this 
behalf. 


2. Notwithstanding anything contained in the Court-Fees Act, 1870, in its application 
to the Province of Bombay (hereinafter called the principal Act), 
Increase of court-fees, all fees leviable under the principal Act shall be increased by a 

surcharge at the rates specified in the Schedule annexed hereto. 


Provisions of principal Act 3. The provisions of the Principal Act shall, save in so- 

so far as not inconsistent to far as they are inconsistent with anything herein contained, apply 
apply for purposes of this Act. for the purposes of this Act. 


SCHEDULE. 
Rates of surcharge . 


a 


Amount of Court-fee, 

A fraction of a rupee not exceeding four annas 
A fraction of a rupee exceeding four annas but not exceeding 
eight annas 

A fraction of a rupee exceeding eight annas 
A whole rupee 


Rate of surcharge. 
One anna. 

Two annas. 
Three- annas. 
Four annas. 
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CENTRAL PROVINCES ACT NO. XVI OF 1935. 

An Act to amend the Court-Fees Act, 1870, with reference to the scale of Court-fees in the Central Provinces. 
Whereas it is expedient to revise the scale of court-fees for the Central Provinces by amendment 
of the Court-Fees Act, 1870, in its application to the Central 
Preamble. Provinces, in the manner hereinafter appearing; 

And whereas the previous sanction of the Governor required under section 80-G of the 
Government of India Act has been obtained to the passing of this Act ; 

It is hereby enacted as follows : 

Short title, commencement x. (1) This Act may be called The Court-fees (Central 

and duration. Provinces Amendment) Act, 1935. 

(2) It shall come into force on such date as the local Government may, by notification,, 
appoint in this behalf and shall remain in force to the 31st day of March, 1943. 

2. The Court-Fees Act, 1870 (hereinafter referred to- 
Application of Act VII of as the said Act), shall be amended in its application to Central 
1870. Provinces in the manner hereinafter provided. 

Amendment of section 7. T r .. ., . 

Act VII of 1870. 3 * In sectlon 7 of the said Act,— 

(a) after the word " appeal 55 in paragraph iv, the words “ with a minimu m fee of rupees 
five in the case of suits falling under clause (c) ” shall be inserted ; 

(b) in clause ( a ) of paragraph v, between the words “ or ” and •* forms part,” the words 
* 6 where the land ” shall be inserted ; 

(c) in clause (b) of paragraph v — 

(i) between the words k< or ” and “ forms part,” the words “ where the land ” shall be 
inserted ; and 

(v) for the word “ five ” the words “ seven and a half” shall be substituted ; and 

{d) for paragraph ix, the following paragraph shall be substituted, namely : — 

ix. ( a ) in suits against a mortgagee for the recovery of the property mortgaged, — 

according to the principal money expressed to be secured by the instrument of mortgage ; 

and 

( b ) in suits by a mortgagee to foreclose the mortgage, or, where the mortgage is made by 
conditional sale, to have sal* declared absolute, — 

according to the amount claimed as due at the date of presenting the plaint.” 

4 . b I » the Act, 

(a) before the word “ presented ” in the first column of Article 1, the words u in any suit 
between landlord and tenant for an arrear of rent ” shall be inserted ; 

( b ) after Article 1, the following Article shall l>e inserted, namely : — 


“ i-A. Plaint, written statement 
pleading a set-off or counter-claim 
or memorandum of appeal (not 
otherwise provided for in this Act) 
or of cross-objection presented to 
any Civil or Revenue Court except 
those mentioned in section 3 in suits 
other than those provided for in 
Article 1. 


When the amount or value of the subject 
matter in dispute does not exceed five 
rupees. 


[Six annas. 


When such amount or value exceeds 
five rupees for every five rupees or 
part thereof, in excess of five rupees 
up to one hundred rupees. 


Do. 


When such amount or value exceeds one 
hundred rupees, for every ten rupees 
or part thereof, in excess of one 
hundred rupees, up to one thousand 
rupees. 

When such amount or value exceeds one 
thousand rupees, for every one 
hundred rupees or part thereof, in 
excess of one thousand rupees, up 
to five thousand rupees. 

When such amount or value exceeds 
five thousand rupees for every two 
hundred rupees or part thereof, in 
excess of five thousand rupees, up 
to ten thousand rupees. 

When such amount or value exceeds ten 
thousand rupees, for every five hund- 
red rupees, or part thereof in excess 
of ten thousand rupees, up to twenty 
thousand rupees. 

When such amount or value exceeds 
twenty thousand rupees, for every 
one thousand rupees or part thereof. 


[Twelve annas. 


Six rupees. 


Ten rupees. 


Twenty rupees. 


Thirty rupees. 
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Amendment of Article 6, 
■clauses (a) and (b). Schedule I, 
Act VII of 1870. 

Amendment of Article 7, 
Schedule I, Act VII of 1870. 

Amendment of Articles ir 
and ii2, Schedule I, Act VII 
of 1870. 


m excess of twenty thousand rupees, 
up to thirty thousand rupees. 

When such amount or value exceeds Do. 
thirty thousand rupees, for every two 
thousand rupees or part thereof in 
excess of thirty thousand rupees, up 
to fifty thousand rupees. 

When such amount or value exceeds Do. 
fifty thousand rupees for every five 
thousand rupees or part thereof, in 
excess of fifty thousand rupees. 

Provided that the maximum fee leviable 
shall not exceed five thousand rupees. 

(c) in the third column of Article 6 for the words “ Four 
annas ” opposite clause (a), the words “ Six annas,” and for the 
words “ Eight annas ” opposite clause (£), the words ** Twelve 
annas ” shall be substituted ; 

(d) in the third column of Article 7 for the words “ Eight 
annas ” opposite clause (a), the words “ Twelve annas,” and for the 
words “ One rupee ” opposite clause (b) the words “ One rupee and 
eight annas ” shall be substituted ; 

(e) for Articles 1 1 and 1 2 and the entries in the second 
and third columns thereof, the following Articles and entries shall 
be substituted, namely : — 


**11. Probate of a will or letters 
of administration with or without 
will annexed. 


When the amount or value of the pro- 
perty in respect of which the grant of 
probate or letters is made exceeds 
one thousand rupees, but does not 
exceed five thousand rupees. 

When such amount or value exceeds 
five thousand rupees but does not 
ten thousand rupees. 


When such amount or value exceeds ten' 
thousand rupees. 


Two per centum on 
such amount or 
value. 


One hundred rupees 
plus two and a half 
per centum on the 
amount or value in 
excess of five thous- 
sand rupees. 

Two hundred and fifty 
rupees plus three per 
centum on the 
amount or value in 
excess of ten thou- 
1 sand rupees : 


Provided that when after the grant of a certificate under Part X of the Indian Succession 
Act, 1935, or under Bombay Regulation VIII of 1827 ' m respect of any property included in an 
estate, a grant of probate or letters of ad m ini s tration is made in respect of the same estate, the fee 
payable in respect of the latter grant shall be reduced by the amount of the lee paid in respect of 
the former grant. 


12. Certificate under Part X of 
the Indian Succession Act, 1925 
{XXXIX of 1925). 


When the amount or value of any debt 
or security specified in the certificate 
under section 374 of the Act exceeds 
one thousand rupees but does not ex- 
ceed five thousand rupees. 


When such amount or value exceeds 
five thousand rupees but does not 
exceed ten thousand rupees. 


When such amount or value exceeds 
ten thousand rupees. 


Two per centum on 
such amount or value 
and three per centum 
on the amount of any 
debt or security to 
which the certificate 
is extended under 
section 376 of the 
Act. 

One hundred rupees 
plus two and a half 
per centum on the 
amount or value in 
excess of five thou- 
sand rupees, and four 
and a half per cen- 
tum on the amount 
or value of any debt 
or security to which 
the certificate is ex- 
tended under section 
376 of the Act. 

Two hundred and fifty 
rupees plus three per 
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centum on the 
amount or value in 
excess of ten thou- 
sand rupees and 
seven and a half per 
centum on the 
amount or value of 
any debt or security 
to which the certifi- 
cate is extended und 
under section 376 
of the Act ” ; 

Amendment of Table of (/) for the Table of rates of ad valorem fees leviable on the 

rates of ad valorem fees. institution of suits the following table shall be substituted, namely ■ 


When the amount 
or value of the 
subject-matter But does not 

exceeds — exceed — Proper Fee. 


When the amount 
or value of the 
subject-matter But does not 
exceeds — exceed — Proper Fee. 


Rs. 

Rs. 

. . 

5 

5 

10 

10 

15 

15 

20 

20 

25 

25 

30 

3 ° 

35 

35 

40 

40 

45 

45 

50 

50 

55 

£ 

60 

65 

65 

70 

70 

75 

75 

‘80 

80 

85 

85 

90 

90 

95 

95 

100 

100 

no 

no 

120 

120 

130 

130 

140 

140 

150 

15° 

160 

160 

170 

170 

180 

180 

190 

190 

200 

200 

210 

210 

220 

220 

230 

230 

240 

240 

250 

250 

260 

260 

270 

270 

280 

280 

290 

290 

300 

300 

310 

310 

320 

320 

330 

330 

340 

34f> 

350 

350 

360 

360 

370 

370 

380 

380 

390 

390 

400 

400 

410 


Rs. 

A. 

Rs. 

0 

6 

410 

0 

12 

420 

X 

2 

430 

1 

8 

440 

1 

14 

450 

2 

4 

460 

2 

10 

470 

3 

0 

480 

3 

6 

490 

3 

12 

500 

4 

2 

510 

4 

8 

520 

4 

14 

530 

5 

4 

540 

5 

10 

550 

6 

0 

560 

6 

6 

57 ° 

6 

12 

580 

7 

7 

2 

8 

590 

000 

8 

4 

610 

9 

0 

620 

9 

12 

630 

10 

8 

640 

11 

4 

650 

12 

0 

660 

12 

12 

fZ° 

13 

8 

680 

14 

4 

690 

15 

0 

700 

15 

12 

710 

16 

8 

720 

17 

4 

730 

18 

0 

740 

18 

12 

750 

19 

8 

760 

20 

4 

770 

21 

0 

780 

21 

12 

790 

22 

8 

800 

23 

4 

810 

24 

0 

820 

24 

12 

830 

25 

8 

840 

26 

27 

4 

0 

850 

860 

27 

12 

870 

28 

8 

880 

29 

4 

890 

30 

0 

900 

30 

12 

910 


Rs. 

Rs. 

A. 

420 

3 i 

8 

430 

32 

4 

440 

33 

0 

450 

33 

1st 

460 

34 

8 

470 

35 

4 

480 


0 

490 

38 

12 

500 

37 

8 

510 

38 

4 

520 

39 

0 

530 

39 

12 

54 ° 

40 

8 

55 ° 

4 1 

4 

560 

42 

0 

570 

4 a 

12 

580 

43 

8 

590 

600 

44 

45 

4 

0 

610 

45 

12 

620 

46 

8 

630 

47 

4 

640 

4 ® 

0 

650 

48 

12 

660 

49 

8 

670 

50 

4 

680 

5 i 

0 

690 

5 i 

12 

700 

52 

8 

710 

53 

4 

720 

54 

0 

730 

54 

12 

740 

55 

8 

75° 

760 

58 

57 

4 

0 

770 

57 

22 

780 

5 » 

8 

790 

800 

£ 

4 

0 

810 

60 

22 

820 

61 

8 

830 

62 

4 

840 

83 

0 

850 

860 

63 

14 

64 

2 

870 

880 

8 

8 

0 

890 

66 

12 

900 

a 

8 

910 

68 

4 

920 

69 

0 
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When the amount 
or value of the 
subject-matter But does not 

exceeds — exceed — Proper Fee. 


When the amount 
or value of the 

subject-matter But does not 

exceeds — exceed — Proper Fee. 


Rs. 

Rs. 

Rs. 

A. 

920 

930 

69 

12 

930 

940 

70 

8 

940 

950 

7i 

4 

950 

960 

72 

0 

960 

970 

72 

12 

97 ° 

980 

73 

8 

980 

990 

74 

4 

990 

1,000 

75 

0 

1,000 

3,100 

81 

0 

1,100 

3,200 

87 

0 

3,200 

3,300 

93 

0 

3,300 

1,400 

99 

0 

1,400 

3,500 

105 

0 

1,500 

1,600 

hi 

0 

1,600 

3,700 

117 

0 

hjoo 

3,800 

123 

0 

1,800 

1,900 

129 

0 

1,900 

2,000 

135 

0 

2,000 

2,300 

141 

0 

2,100 

2,200 

147 

0 

2,200 

2,300 

153 

0 

2,300 

2,400 

159 

0 

2,400 

2,500 

165 

0 

2,500 

2,000 

171 

0 

2,600 

2,700 

177 

0 

2,700 

2,800 

183 

0 

2,800 

2,900 

189 

0 

2,900 

3,000 

195 

0 

3>°oo 

3,100 

201 

0 

3>ioo 

3,200 

207 

0 

3,200 

3*300 

213 

0 

3 » 30 o 

3*400 

219 

0 

3,400 

3*500 

225 


3*500 

3,600 

231 

V 

3,000 

3*700 

237 

U 

3 , 7 oo 

3,800 

243 

0 

3,800 

3*900 

249 

0 

3,900 

4,000 

255 

0 

4,000 

4>ioo 

261 

0 

4*ioo 

4,200 

267 

0 

4,200 

4*300 

273 

0 

4*300 

4*400 

279 

0 

4*400 

4*500 

285 

0 

4*§oo 

4,600 

291 

0 

4,600 

4,700 

297 

0 

4 * 7 oo 

4,800 

303 

0 

4,800 

4*900 

309 

0 

4*900 

5*000 

3i5 

0 

5,000 

5,200 

325 

0 

5*200 

5*400 

335 

0 

5*400 

5>ooo 

5,600 

5,800 

345 

355 

0 

0 

5>8oo 

6,000 

365 

0 

6,000 

6,200 

375 

0 

6,200 

6,400 

6,400 

6,600 

385 

395 

0 

0 

6,600 

6,800 

405 

0 


Rs. 

Rs. 

Rs. 

A* 

6,800 

7,000 

415 

0 

7*000 

7,200 

425 

0 

7*200 

7,400 

435 

0 

7,400 

7,600 

445 

0 

7,600 

7,800 

455 

0 

7,800 

8,000 

4^5 

0 

8,000 

8,200 

475 

0 

8,200 

8,400 

485 

0 

8,400 

8,600 

495 

0 

8,600 

8,800 

505 

0 

8,800 

9,000 

515 

0 

9*000 

9,200 

525 

0 

9*200 

9,400 

535 

0 

9,400 

9,600 

545 

0 

9,600 

9,800 

555 

0 

9,800 

10,000 

565 

0 

10,000 

10,500 

585 

0 

10,500 

11,000 

605 

0 

11,000 

1 1,500 

625 

0 

11,500 

12,000 

645 

0 

12,000 

12,500 

665 

0 

12,500 

13,000 

685 

0 

13,000 

13*500 

705 

0 

13,500 

14,000 

725 

0 

14,000 

14,500 

745 

0 

14,500 

15*000 

765 

0 

15,000 

15*500 

785 

0 

15,500 

16,000 

805 

0 

16,000 

16,50a 

825 

0 

16,500 

17,000 

845 

0 

17,000 

17,500 

865 

0 

17,500 

18,000 

885 

0 

18,000 

18,500 

905 

0 

18,500 

19,000 

925 

0 

19*000 

19,500 

945 

0 

19*500 

20,000 

9§5 

0 

20,000 

21,000 

995 

0 

21,000 

22,000 

1*025 

0 

22,000 

23,000 

1*055 

0 

23,000 

24,000 

1,085 

0 

24,000 

25,000 

1,115 

0 

25,000 

26,000 

i,H5 

0 

26,000 

27,000 

M75 

0 

27,000 

28,000 

1,205 

0 

28,000 

29,000 

i,235 

0 

29,000 

30,000 

1,265 

0 

30,000 

32,000 

1,295 

0 

32,000 

34 »ooo 

1*325 

0 

34,000 

36,000 

i*335 

0 

36,000 

38,000 

1*385 

0 

38,000 

40,000 

i* 4 i 5 

0 

40,000 

42,000 

i*445 

0 

42,000 

44,000 

I »475 

0 

44,000 

46,000 

1*505 

0 

46,000 

48,000 

1,535 

0 

48,000 

50,000 

1*505 

0 


When the amount or value of the Thirty Rupees, 
subject-matter exceeds fifty thousand 
rupees, for every five thousand rupees 
or part thereof in excess of fifty thou- 
sand rupees : 

Provided that the maximum fee leviable 
shall not exceed five thousand 
rupees.’ 5 
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5- In Schedule II to the said Act- 


Amendment of Schedule II 
Article i, clause (a) Act VII of 
1870. 

Amendment of Schedule II, 
Article 1, clause (b) Act VII of 
1870. 


(a) in the third column of Article 1, for the words “one 

anna ” opposite clause (*), the words “Two annas” shall be 
substituted ; , 

(b) for clause (b) of Article 1 m the second column and 
the entry opposite it in the third column, the following 1 clause 
and entries shall be substituted, namely : — 


Amendment of Schedule II, 
Article I, clauses (c) and (d). 
Act VII of 1870. 


Amendment of Schedule II, 
Article 10, Glauses (a) and (<?), 
Act VII of 1870. 

Amendment of Schedule II, 
Article 11, Glauses (a) and (b) 3 
Act VII of 1870. 

Amendment of Schedule II, 
Articles 17, 18 and 19, Act 
VII of 1870. 


Two rupees. 


Do. 


Five rupees. 


Twelve annas. 


Twelve annas. 


Eight annas* 


“ (b) When containing a complaint of) Twelve annas, 
charge of any offence other than an 
offence for which police officers may, 
under the Code of Criminal Proce- 
dure, 1898, arrest without warrant, 
and presented to any Criminal Court; 
or for orders of arrest or attachment 
before judgment or for temporary 
injunctions ; 

or for compensation for arrest or attach- 
ment before judgment or in respe ct of 
a temporary injunction obtained on 
insufficient grounds ; 
or for the appointment of a receiver m 
a case in which the applicant has no 
present right of possession of the 
properties in dispute ; 
or for setting aside decrees passed ex 
perte and for review of orders dismis- 
sing suits for default ; . 

or when presented to a Civil, Criminal 
or Revenue Court, or to a Collect^ , 
or any Revenue Officer having juris- 
diction equal or subordinate to a Col- 
lector, or 10 any Magistrate in his 
executive capacity, and not otherwise 
provided for by this Act ; 
or to deposit in Court revenue or rent ; 
or for determination by a Court of the 
amount of compensation to be paid 
by landlord to nis tenant.” 

(e) for clauses (c) and (d) in the second 
the entries in the third column opposite these clauses, the following 
clauses and entries have been substituted, namely : 

“(c) When presented to a Commis-j One rupee and eight a 
si oner of Revenue or to any Chief 
Officer charged with .the executive 
administration of a division, and not 
otherwise provided for by this Act. 

(d) When presented to a Chief Con- 
trolling Revenue Authority or Exe- 
cutive Authority and not otherwise 
provided for by this Act. 

(r) When presented to the Court of the 
Judicial Commissioner — 

(i) otherwise than under section 25 of 

the Provincial Small Causes Courts 
Act, 1877, or sec. 1 1.5 of the Code of 
Civil Procedure, 1908 ; . 

(ii) under section 25 of the Provincial 
Small Causes Courts Act, 1887 ; 

(iii) under section 115 of the Code of 
Civil Procedure, 1908. 

(d) in the third column of Article *o> for ,****_ 

“ Eight annas ” opposite clause ia), the words Twelve 

the words fi< two rupees” opposite clause ($), the words Two rupee* 

and eight annas ” shall be substituted ; . 

8 (*) in the third column of Article it, for the words Eight 
annas ” opposite clause (a), the One wee, forth® 

words “ Tworupees " opposite clause (b), the words Four rupees 
shall be substituted ; 

(/) for Articles r 7) 18 and * 9 . the following Articles shall 
be substituted, namely ; — 


Two rupees. 


Do. 


Five rupees. 
Do. 
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“ 17. Plaint or memorandum of | 
appeal in each of the following suits: — 


v* ViiV> WUVVVUL^ a HAUl > 

(i; to alter or set aside a summary deci- 
sion or order of any of the Civil 
Courts not established by Letters 
Patent or of any Revenue Court ; 

(ii) to alter or cancel any entry in a 

register of the names of proprietors or 
revenue-paying estates ; . 

(iii) to obtain a declaratory decree where ^-Fifteen rupees, 

no consequential relief is prayed ; 

(iv) to set aside an award ; 

(v) to set aside an adoption ; 

(vi) every other suit where it is not pos- 
sible to estimate at a money value the 
subject-matter in dispute, and which 
is not otherwise provided for by this 
Act. 

r8. Applications — 

(<s) under paragraph 17 or 20 of the One rupee. 

Schedule to the Code of Civil Pro- 
cedure, 1908 (V of 1908) ; 

(b) for opinion or advice or for discharge Ten rupees, 
from a trust, or for appointment of 
new trustees under sections 34, 72, 73 
or 74 of the Indian Trusts Act, 1882 
(II of 1889) ; 

(«;) for winding up of a company, Ten rupees, 
under section 166 of the Indian Com- 

r raies Act, 1913 (VII of 1913) ; 

for the appointment or declaration Do. 
of a person as guardian of the person 
or property or both, of minors, under 
the Guard i a n s and Wards Act, 1800 
(VIII of 1890). ^ ^ 

19. Agreement in writing stating a Fifteen rupees, 
question for the opinion of the Court 
under the Code of Civil Procedure, 
i 9 ° 8 j Order 36, Rule 1. 

Act shall apply to any probate, letters of administration or certificate in 
P^kle under the law for the time being in force has been paid prior to the- 
commencement of this Act but which have not been issued. 

THE C. P. 


E xten sion of the operation of 
Central Provinces and Berar 
Act XV of 1935. 

Levy of surcharge on Court- 


AND BERAR FINANCE (ANNUAL) ACT (I of 1944). 

Part II. — Court-fees. 

• 2. In sub-S. (2) of S. i of the Court-Fees (Central Pro- 

vrnces and Berar Amendment) Act, 1935, for the figures “ 1944,”' 
the figures 1945 ” shall be substituted. 

3 - ( x ) The amount of fee payable on documents under 
the Court-Fees Act, 1870, as amended by the Court-Fees (Central 
Provinces and Berar Amendment) Act, 1935, shall be subject to a 
/ -v T 1^^ . , levy of a surcharge of thirty-three and one-third per ce n t, 

the fraction ° f under sub ' S ' «’ * * ^ctfon of an anna, 

Fees Act document a minimum fee is prescribed by the Court- 

4. Notwithstanding anything contained in the Court-Fees Act, 1870, as amended by the- 
Court-Fees (Central Provinces and Berar Amendment) Act, 1935,. 
or o. 3 of this Act, the amount of fee payable in respect of the 
documents specified in column (i) of the Schedule below shall be* 
that specifi^m^the^grresponding entry in column (2) thereof. 


Enhanced court-fees in cer- 
tain appeals and revisions. 


Description of the ciocument. 

M =i d ^° fa « presem ? d <? *e High Court when the amount' 
or value of the subject-matter m dispute docs not exceed Rs. so or 
ap H^°^ r P^hon by way of appeal or revision presented to tie High 
Co^otherwure than under S. 9 5 of the Provincial Small <££ 
Courts Act, 1887, or S. 16 of the Berar Small Cause Courts Law 
1905, or S. 1 w of the Code of Civil Procedure, 1908. * 

Presented to any Civil Com other than the' 
“* “ rftbe snhject-matter in dispute 


(a) 

Amount of foe. 
Rs. 
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00 

l of the documedt. 


e> 

Amount of fee 
Rs. 


Description < 

Memorandum of appeal when the appeal is not from a decree or an order 

having the force of a decree and is presented to a Civil Court other a 

than the High Court. 

Application or petition by way of appeal or revision when presented to a 

a Criminal Court other than the High Court. 

Memorandum of appeal or application or petition by way of revision 
when presented — 

(a) to the Revenue Tribunal or Financial Commissioner or a Chief 5 

Controlling Executive or Revenue Author*, y ; 

(b) to a Commissioner of Division or the Settlement Commissioner or 3 

Excise Commissioner ; 

( c ) to a Revenue Court or officer or an Executive Officer not otherwise a 

provided for under clauses (a) and ( b ). 

5. The provisions of the Court-Fees Act, 1870, as amended 
Application of the provisions by the Court-Fees (Central Provinces and Berar Amendment) 

of Act VII of 1870, as amended, Art, 1935, shall, save in so far as they are inconsistent with anything 

to this Act. herein contained apply to this Act. 

THE COURT-FEES (CENTRAL PROVINCES AND BERAR AMENDMENT) ACT, 

(XVI OF 1935). 

[Published in the Central Provinces Gazette, dated the 7th June, 1935.] 

An Act to amend the Court-Fees Act , 1870, with reference to the scale of Court-fees in the Central Provinces 
and Berar . 

Whereas it is expedient to revise the scale of court-fees for the Central Provinces and Berar, 
by amendment of the Court-Fees Act, 1870, in its application to 
Preamble. the Central Provinces and Berar, in the manner hereinafter 

appearing ; 

And whereas the previous sanction of the Governor required under section 80-C of the 
Government of India Act has been obtained to the passing of this Act ; 

It is hereby enacted as follows : — 

Short title, commencement 1. (1) This Act may be called The Court-fees (Central. 

and duration. Provinces and Berar Amendment) Act, 1935. 

(2) It shall come into force on such date as the Provincial Government may, by notifi- 
cation, appoint in this behalf and shall remain in force to the 31st day of March, 1944. 1 

a . , 7TT r 2. The Court-fees Art, 1870 (hereinafter .referred to as 

i8'ro ,PllCatl0n ^ Ct the said Act), shall be amended, in its application to the Central 

10 ' * Provinces and Berar, in the maimer hereinafter provided. 

Amendment of section 7, Act 
VII of 1870. 

(a) after the word “ appeal ” in paragraph iv, the words 1 
five in the case of suits falling under clause (c) ” shall be inserted ; 

(b) in clause (a) of paragraph v, between the words “ or ” and “ forms part,” the words 
€e where the land ” shall be inserted ; 

(c) in clause (6) of paragraph v — 

(i) between the words “ or ” and st forms part,” the words “ where the land ” shall be 
inserted ,* and 

(ii) for the word “ five ” the words “ seven and half” shall be substituted ; and 
id) for paragraph ix, the following paragraph shall be substituted, namely : — 

(ix. (a) “ In suits against a mortgagee for the recovery of the property mortgaged, — 
according to the principal money expressed to be secured by the instrument of mortgage ; 

and 

(b) in suits by a mortgagee to foreclose the mortgage, or, where the mortgage is made by 
conditional sale, to have the sale declared absolute, — 

according to the amount claimed as due at the date of presenting the plaint/’ 

SciSlule™ e Act 0 VIIof 1870. 4 ‘ In Schedule I to the said Act,— 

(а) before the word “ presented ” in the first column of Article 1, the words si in any suit 
between landlord and tenant for an arrear of rent ” shall be inserted ; 

(б) after article 1, the following article shall be inserted, namely : — 


In section 7 of the said Act, — 

' with a minimum fee of rupees 


ec 1 -A. Plaint, written statement! 
pleading a set-off or counter-claim 
or memorandum of appeal (not 
otherwise provided for in this Act) 
*[**] presented to any Civil or 
Revenue Court except those men- 
tioned in section 3 in suits other 
than those provided for in Article 
x. 


When the amount or value of the sub- 
ject matter in dispute does not exceed 
five rupees. 

When such amount or value exceeds 
five rupees for every five rupees or 
part thereof, in excess of five rupees 
up to one hundred rupees. 

When such amount or value exceeds 
one hundred rupees, for every ten 


Six annas. 


Do. 


Twelve annas. 


1 As amended by the Central Provinces and Berar Court-Fees (Amendment) Act, 1943 (III 
of 1943). 

C. CL Mr^56 
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rupees or part thereof, in excess of 
one hundred rupees, up to one 
thousand rupees. 

When such amount or value exceeds 
one thousand rupees, ibr every one 
hundred rupees or part thereof, in 
excess of one thousand rupees, up to 
five thousand rupees. 

When such amount or value exceeds 
five thousand rupees for every two 
hundred rupees or part thereof, in 
excess of five thousand rupees, up 
to ten thousand rupees. 

When such amount or value exceeds 
ten thousand rupees, for every five 
hundred rupees, or part thereof in 
excess of ten thousand rupees, up 
to twenty thousand rupees. 

When such amount or value exceeds 
twenty thousand rupees, for every 
one thousand rupees or part thereof, 
in excess of twenty thousand rupees, 
up to thirty thousand rupees. 

When such amount or value exceeds 
thirty thousand rupees, for every two 
thousand rupees or part thereof in 
excess of thirty thousand rupees, up 
to fifty thousand rupees. 

When such amount or value exceeds 
fifty thousand rupees for every five 
thousand rupees or part thereof, in 
excess of fifty thousand rupees : 

Provided that the maximum fee levia- 
ble shall not exceed five thousand 
rupees ” ; 


| Six rupees. 


Ten rupees. 


[Twenty rupees. 


Thirty rupees. 


Do. 


Do. 


Amendment of Article 6, 
•clauses (a) and ( b ), Schedule I, 
Act VII of 1870. 

Amendment of Article 7, 
Schedule I, Act VII of 1870. 


Amendment of Articles 11 
and ia. Schedule I, Act VII of 
1870. 

** 1 1. Probate of a will or leLters 
■of administration with or without 
will annexed. 


(e) in the third column of Article 6 for the words s< Four 
opposite clause (a), the words “ Six annas”, and for the 
words u Eip ht-annas” opposite clause (b) the words fi< Twelve 
annas,” shall be substituted ; 

(d) in the third column of Article 7 for the words “ Eight 
annas” opposite clause (a), the words “Twelve annas” and for 
the words “ One rupee ” opposite clause (b) the words “ one rupee 
and eight annas ” shall be substituted ; 

(4) for Articles 1 1 and 1 2 and the entries in the second 
and third columns thereof, the following articles and entries shall 
be substituted, namely : — 

When the amount or value of the pro- I Two per centum on 
perty in respect of which the grant of such amount or 
probate or letters is made exceeds | value, 
one thousand rupees, but does not 
exceed five thousand rupees. 

When such amount or value exceeds 
five thousand rupees but does not 
exceed ten thousand rupees. 


When such amount or value 
ten thousand rupees. 


exceeds 


I One hundred rupees 
plus two and a half 
per centum on the 
amount or value in 
excess of five thou- 
sand rupees. 

[Two hundred and fifty 
rupees plus three 
per centum on the 
amount or value in 
excess of ten thou- 
sand rupees : 

Provided that when, after the grant of a certificate under Part X of the Indian Succession 
Act, 19253 or under Bombay Regulation VIII of 18279 in respect of any property included in an 
■estate, a grant or probate or letters of administration is made in respect ol the same estate, the fee 
payable in respect of the latter grant shall be reduced by the amount of the fee paid in respect of the 
former grant. 


LEG. REF. 

1 The words “ or of cross-objection ” were omitted by section 4 of the Central Provinces and 
Beiar Coxut-Fees (Amendment) Act, 1941 (IX of 1941). 
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When the 1 [total amount or value 
of the debts or securities) specified 
in the certificate under section 374 
of the Act exceeds one thousand 
rupees but does not exceed five 
thousand rupees. 
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1 a. Certificate under Part X of 
the Indian Succession Act, 1925 
<XXXIX of 1925). 


When such amount or value 
exceeds five thousand rupees but 
does not exceed ten thousand 
rupees. 


Twe per centum on 
such amount or value 
and three#per centum 
on the amount or 
value of any debt or 
security to which the 
certificate is extended 
under section 376 of 
the Act. 

One hundred rupees 
plus two and a half 
per centum on the 
amount or value in 
excess of five thou- 
sand rupees, and four 
and a half per cen- 
tum on the amount 
or value of any debt 
or security to which 
the certificate is ex- 
tended under section 
376 of the Act. 

Two hundred and fifty 
rupees plus three per 
centum on the amount 
or value in excess 
of ten thousand ru- 
pees and seven and a 
half per centum on 
the amount or value 
of any debt or secur* 
rity to which the cer- 
tificate is extended 
under sec- 376 of the 
• Act ” 

Amendment of Table of (J) for the Table of rates of ad valorem fees leviable on the 

rates of ad valorem fees. institution of suits, the following table sh al l be substituted, namely . 

Table of rates of ad valorem fees leviable on the institution qf suits. 9 * 


When such amount or value exceeds 
ten thousand rupees. 


When the amount 
or value of the sub- But does not 


iect-matter exceeds — 
Rs. 

5 

10 
15 
20 

25 

30 
35 
40 

45 
50 
55 
60 

65 

70 

75 
80 
85 
90 
95 
100 
no 
120 
130 
140 

150 

160 
170 
180 


exceed — 
Rs. 

5 

10 

15 

20 

25 

30 

35 

40 

45 

50 

£ 

65 

70 

£ 

85 

90 

95 

100 

no 

120 

130 

140 


170 

180 


Proper fee. 
Rs. A. 


When the amount or 
value of the subject- But does not 

matter exceeds — exceed — Proper fee. 


190 


o 

0 

1 
1 

1 
Q 

2 

3 
3 

3 

4 
4 

4 

5 

5 

6 
6 
6 
7 

7 

8 

9 

9 

10 

11 

12 

12 

13 

14 


6 

12 

2 

8 

14 

4 

10 

o 

6 

12 

2 

8 

14 

4 

10 

o 

6 

12 

2 

8 

4 

o 

12 

8 

4 

o 

12 

8 

4 


Rs. 

190 

200 

210 

220 

230 

240 

250 

260 

270 

280 

290 

300 

310 

320 

330 

340 

350 


37 ° 

380 

390 

400 

410 

420 

430 

440 


470 


Rs. 

200 

210 

220 

23 ° 

240 

25 ° 

200 

270 

280 

290 

3OO 

3IO 

320 

330 

340 

35 ° 

360 

370 

380 

390 

400 

410 

420 

430 

44 ° 

450 

460 

470 

480 


Rs. 

15 

15 

16 

*7 

18 

18 

19 

20 

21 

21 

22 

=3 

24 

25 

26 

27 

27 

28 

29 

30 

30 

31 

32 

33 

33 

34 

35 

36 


A. 

O 

12 

8 

4 

o 

12 

8 

4 

o 

12 

8 

4 

o 

12 

8 

4 

o 

12 

8 

4 

o 

12 

8 

4 

o 

12 

8 

4 

o 


x These words were substituted for the words “amount or value of any debt or security 
the G. P & Berar Court-Fees (Amendment) Act (XVI of 194°)* 


by 
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When the amount or 




When the amount or 




value of the subject- 

But does 

not 


value of the subject- 

But does not 



matter exceeds — 

exceed- 

— Proper fee. 

matter exceeds — 

exceed — 

Proper fee.. 

Rs. 

Rs. 

Rs, 

A. 

Rss 

Rs. 

Rs. 

A. 

480 

490 

36 

12 

2,600 

2,700 

177 

O- 

490 

500 

37 

8 

2,700 

2,800 

183 

O' 

500 

5*0 

38 

4 

2,800 

2,900 

189 

O 

510 

520 

39 

0 

2,900 

3,000 

195 

O 

520 

530 

39 

12 

3, 000 

3,100 

201 

O 

530 

540 

40 

8 

3,100 

3,2db 

207 

O- 

540 

5 §o 

4 i 

4 

3,200 

3,300 

213 

o- 

550 

560 

42 

0 

3 , 3 00 

3,400 

219 

0 

560 

570 

42 

12 

3 » 4 °° 

3,500 

225 

o- 

57 ° 

580 

58° 

43 

8 

3 > 5 °o 

3,600 

233 

o> 

59 ° 

44 

4 

3,000 

3,700 

337 

0 

59 ° 

boo 

boo 

45 

0 

3 > 7 oo 

3,800 

243 

0 

610 

45 

32 

3.800 

3,900 

249 

O' 

6io 

620 

46 

8 

3.900 

4,000 

255 

0 

620 

630 

47 

4 

4,000 

4,100 

26l 

O' 

630 

640 

48 

0 

4,100 

4,200 

267 

0 

640 

65° 

48 

32 

4,200 

4,300 

273 

o* 

650 

660 

f 7 ° 

49 

8 

4,300 

4,400 

279 

0 

660 

50 

4 

4,400 

4,500 

285 

0 

670 

680 

690 

680 

69O 

5 i 

5 i 

0 

12 

4,500 

4,600 

4,600 

4,700 

29 3 

297 

0 

O 

700 

52 

8 

4,700 

4,800 

4,800 

303 

0 

700 

710 

53 

4 

4,900 

309 

0 

710 

720 

54 

0 

4,900 

5,000 

315 

0 

720 

730 

54 

12 

5,000 

5,200 

325 

0 

730 

740 

55 

8 

5,200 

5,400 

335 

0 

740 

750 

760 

770 

750 

76O 

50 

57 

4 

0 

5 , 40 ° 

5,6oo 

5,600 

5,800 

345 

355 

0 

0 

770 

78O 

u 

12 

8 

5,8oo 

6,000 

6,000 

6,200 

365 

375 

0 

o* 

780 

790 

790 

800 

£ 

4 

0 

6,200 

6,400 

6,600 

6,400 

6,600 

385 

395 

O' 

0 

800 

8lO 

60 

12 

6,800 

405 

0 

810 

820 

61 

8 

6,800 

7,000 

4*5 

0 

820 

83O 

62 

4 

7,000 

7,200 

425 

0 

830 

84O 

83 

0 

7,200 

7,400 

435 

0 

840 

85O 

860 

£3 

64 

12 

8 

7,400 

7,600 

7,600 

7,800 

445 

455 

0 

0 

86O 

870 

870 

65 

4 

7,800 

8,000 

465 

0 

880 

66 

0 

8,000 

8,aoo 

475 

0 

880 

890 

66 

X 2 

8,200 

8,400 

8,600 

485 

0 

89O 

900 

67 

8 

8,400 

8,600 

495 

0 

900 

910 

68 

4 

8,800 

5°5 

0 

gio 

920 

89 

0 

8,800 

9,000 

515 

0 

920 

930 

69 

12 

9,000 

9,200 

525 

0 

930 

940 

70 

8 

9,200 

9,400 

535 

0 

940 

95 ° 

950 

960 

7 1 

72 

4 

0 

9.400 

9,600 

9,600 

9,800' 

545 

555 

0 

0 

960 

970 

72 

12 

9,800 

10,000 

565 

0 

970 

980 

73 

8 

10,000 

10,500 

585 

0 

980 

990 

y 4 

4 

10,500 

11,000 

605 

0 

990 

3,000 

75 

0 

11,000 

11,500 

625 

0 

1,000 

1,100 

81 

0 

11,500 

12,000 

Hi 

0 

1,300 

3,200 

87 

0 

12,000 

12,500 

0 

1,200 

3,300 

93 

0 

12,500 

13,000 

685 

0 

1 , 30 ° 

1,400 

99 

0 

13,000 

13,500 

705 

0 

1,400 

3,500 

105 

0 

13,500 

14,000 

725 

0 

I i50O 

1,600 

1,600 

in 

0 

14,000 

14,500 

745 

765 

0 

3,700 

317 

0 

14,500 

15,000 

0 

1,700 

3,800 

123 

0 

15,000 

15,500 

785 

0 

1,800 

1,900 

129 

0 

15,500 

16,000 

805 

0 

1,900 

2,000 

135 

0 

1 6,000 

16,500 

825 

0 

2,000 

2,300 

141 

0 

16,500 

17,000 

845 

0 

2,100 

2,200 

147 

0 

17,000 

17,500 

865 

0 

2,200 

2,300 

153 

0 

17,500 

38,000 

885 

0 

2,300 

2,400 

*59 

0 

18,000 

38,500 

905 

0 

2,400 

2,500 

165 

0 

18,500 

19,000 

925 

0 

2,500 

2,600 

171 

0 
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"When the amount 
or vlaue of the 


subject-matter 
exceeds — 

But does not 
exceed — 

Proper fee. 

Rs. 

Rs. 

Rs. 

A. 

19,000 

19,500 

945 

O 

19,500 

20,000 

905 

0 

20,000 

21,000 

995 

0 

21,000 

22,000 

1,025 

0 

22,000 

23,000 

i ,°55 

1,085 

0 

23,000 

24,000 

0 

24,000 

25,000 

1,115 

0 

25,000 

26,000 

L x 45 

0 

26,000 

27,000 

M 75 

0 

27,000 

28,000 

*,205 

0 

28,000 

29,000 

*s 2 35 

0 


When the amount 
or value of the 
subject-matter 
exceeds — 

Rs, 

29.000 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 


But does 
exceed- 
Rs. 

30.000 

32.000 

34.000 

36.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 


not 


Proper fee, 
Rs. 

1,265 
1,295 
*> 3*5 
*>355 

^385 

*, 4 X 5 
i j 445 
x >475 
I » 5°5 
T s 535 

*>565 


A, 

O 

o 

o 

o 

o 

o 

o 

o 

o 

o 

o 


When the amount or value of the subject-matter exceeds fifty thousand rupees, for every 
five thousand rupees or part thereof in excess of fifty thousand rupees — Thirty-rupees : 7 

Provided that the maximum fee leviable shall not exceed five thousand rupees.” 

5, In Schedule II of the said Act, — 


Amendment of Schedule II, 
Article 1, clause (a) Act VII of 
1870. 

Amendment of Schedule II, 
Article 1, clause ( b ) Act VII 
of 1870. 


Amendment of Schedule II, 
Article 1, clauses (c) and (d). 
Act VII of 1870. 


(a) in the third column of Article 1, for the words h£ One 

anna ” opposite clause ( a ), the words “ Two ” skalj 

substituted ; 

(b) for clause {b) of Article 1, in the second column and 
the entry opposite it in the third column, the following clause and 
entries shall be substituted, namely : — 

*• (b) When containing a complaint of 
charge of any offence other than an 
offence for which police officers may, 
under the Code of Criminal Proce- 
dure, 1898, arrest without warrant, 
and presented to any CriminalCourt; 
or for orders of arrest or attachment 
before judgment or for temporary 
injunctions ; 

or for compensation for arrest or 
attachment before judgment or in 
respect of a temporary injunction 
obtained on insufficient grounds ; 
or for the appointmenl of a receiver in 
a case in which the applicant has no 
present right of possession of the 
poperties in dispute ; 
or for setting aside decrees passed ex 
parte and for review of orders dismis- 
sing suits for default ; 
or when presented to a Civil, Criminal 
or Revenue Court, or to a Collector, 
or any Revenue Officer havingjuris- 
diction equal or subordinate to a 
Collector, or to any Magistrate in 
his executive capacity, ana not other 
wise provided for by this Act ; 
or to deposit in Court revenue or rent: 
or for determination by a Court of the 
amount of compensation to be paid 
by landlord to his tenant ** ; 

(c) for clauses (c) and ((cl) in the second column of Article r ' 
and for the entries in the third column opposite these clauses, the 
following clauses and entries shall be substituted, namely : — 
t( (c) When presented to a Commis- jOne rupee and 
sioner of Revenue or to any Chief 
Officer charged with ths executive 
administration of a division, and not 
otherwise provided for by this Act. 

(d) When presented to a Chief Con- 
trolling Revenue Authority or Exc- 


Twelve annas. 


Two rupees. 


Do. 


Five rupees. 


Twelve annas. 


Do. 


Eight annas. 
Do. 


annas. 


Two rupees. 


LEG. 

1 These words were substituted for the words 
.Adaptation Order. 


REF. 

“ Court of the Judicial Commissioner * 9 by the 
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Amendment of Schedule II, 
Article 10, clauses (a) and (c), 
Act VII of 1870, 

Amendment of Schedule II, 
Article 11, clauses (a) and (fi). 
Act VII of 1870. 


Amendment of Schedule II, 

Articles 17, 18 and 19, Act VII 

of 1870. 

tC 17. Plaint or memorandum of ap- 
peal in each of the following suits : — 

(i) to alter or set aside a summary 
decision or order of any of the Civil 
Courts not established by Letters 
Patent or of any Revenue Court ; 

(ii) to alter or cancel any entry in a 
register of the names of proprietors 
or revenue-paying estates ; 

(iii) to obtain a declaratory decree 
where no consequential relief is 
prayed ; 

(iv) to set aside an award ; 

! v) to set aside an adoption ; 
vi) every other suit where it is not pos- 
sible to estimate at a money value 
the subject-matter in dispute, and 
which is not otherwise provided for 
by this Act. 

18. Applications — 

(a) under paragraph 1 7 or 20 of the 
Second Schedule to the Code of 
Civil Procedure, 1908 (V of 1908) ; 
(6) for opinion or advice or for dis- 
charge from a trust, or for appoint- 
ment of new trustees under sections 
34, 72, 73 or 74 of the Indian Trusts 
Act, 1882 (II of 1882) ; 

(c) for the winding up of a company, 
under section 166 of the Indian 
Companies Act, 1913 (VIT of 1913); 
(d) for the appointment or declaration 
of a person as guardian of the per- 
son or property or both, of minors, 
under the Guardians and Wards 
Act, 1890 (VIII of 1890). 

19. Agreement in writing stating a 
question for the opinion of the Court 
under the Code of Civil Procedure, 
1908, Order 36, Rule 1. 


cutive Authority and not otherwise 
provided for by this Act. 

{e) When presented to the 1 [High 
Court] — 

(i) otherwise than under section 25 of |Two rupees, 
the Provincial Small Causes Courts 
Act, 1887, (IX of 1887), 2 [or section 
16 of the Berar Small Cause Courts 
Law, 1905] or section 115 of the 
Code of Civil Procedure, 1908 (V 
of 1908) ; 

(ii) under section 25 of the Provincial Five rupees. 

Small Cause Courts Act, 1887 (IX of 
1887), fl [or section 16 of the Berar 
Small Cause Courts Law, 1905] ; 

(iii) under section 115 of the Code of | Do. 

Civil Procedure, 1908 (V of 1908). 

(d) in the third column of Article 10, for the words 
“ Eight annas ” opposite clause (a), the words “ Twelve annas,** 
and for the words “ Two rupees ” opposite clause (<?), the words 
“ Two rupees and eight annas ” shall be substituted ; 

(e) in the third column of Article 11, for the words 
“ Eight arms ” opposite clause (a) the words “ One rupee ”, 
and for the words “Two rupees,” opposite clause ( b ) the words 
“ Four rupees ” shall be substituted ; 

(/) for Articles 17, 18 and 19, the following articles shall 
be substituted, , namely : — 


hificen rupees. 


One rupee. 


Ten rupees* 


Do. 


Two rupees. 


Fifteen rupees. 


LEG. REF. 

1 These words were substituted for the words “Court of the Judical Commissioner” by the A.O. 
These words were inserted and added by the Berar (Provincial) Laws Act, 1911 (XV 
of 194^)* 
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G. P. and Berar Act No. IX of 1941. 

Nothing in this Act shall apply to any probate, letters of administration or certificate in 
respect of which the fee payable under the law for the time being in force has been paid prior to the 
commencement of this Act but which have not been issued. r f m tne 

G. P. & BERAR ACT No. IX OF 1938. 

The Central Provinces and Berar Court-fees (Amendment) Act io«8 
[Published in the Central Provinces and Berar Gazette, dated the agth April, 1938.] 

An Actjurther to amend the Court-Fees Act, 1870, in its application to the Central Provinces and Berar 
Whereas it 'is expedient further to amend the Court-Fees Act, 1870, in its ap plication 
Preamble. IWlces Berar ’ » & manner 

It is hereby enacted as follows : — 

Short title T il is Act "^y ^ cited a* The Central Provinces 

AND Berar Court-fees (Amendment) Aot, 1938. 

Insertion of section 28-A in 2. After section 28 of the Court-Fees Act, 1870, the folWiW 

Act VII of 1870. section shall be deemed to be inserted, namely : — ^ 

“ 28-A. (1) If, on examination of the records of a civil, criminal or revenue case which 

has been disposed of, a public officer finds that the fee oavablc 
Recovery of deficient or un- under the Act or the rules made thereunder on any document 
paid court-fees. filed, exhibited cr recorded therein has not been paid or has 

insufficiently paid, he shall report the fact to the presiding officS 
of the Court or to the revenue officer concerned. 5 

(2) Such presiding officer or revenue officer, after satisfying himself of the correctness nf 
such report, shall record a provisional finding that the proper fee has not been paid and determine 
the amount of the fee payable and the person from whom the fee or the difference thereof iflW 
shall be recoverable. 3 y * 

. (3) After recording a finding under sub-section (a), the presiding ofiBcer or revenue officer 

shall issue a notice to the person referred to in that sub-section to show cause why he should not be 
ordered to pay the fee determined thereunder, and, if sufficient cause is not shown, the presiding- 
officer or revenue officer shall confirm the finding and make an order requiring such person to mv 
the proper fee before a date to be specified in that notice. ^ ^ 

(4) If such person fails to pay the fee in accordance with the notice issued under sub-section 
(3), it shall, on the certificate of such presiding officer or revenue officer, be recoverable as an arrear 
of land revenue.” 

G. P. and BERAR ACT No. IX of 1941 . 

The Central Provinces and Berar Court-fees (Amendment) Act 104,1 
[Received the assent of the Governor on the 30th April, 1941 ; assent first published in the 
Central Provinces and Berar Gazette on the 19th May, 1941.] 

An Act further to amend the Court-Fees Act , 1870, in its application to the Central Provinces and Berar 

Whereas it is expedient further to amend the Court-Fees 
Preamble. Act, 1870, m its application to the Central Provinces and Berar 

for the purposes hereinafter appearing ; * 

And whereas the Governor of the Central Provinces and Berar has assumed to himself under 
the Proclamation, dated the 10th November, 1939, issued by him under S. 93 of the Government 
of Ind ia Act, 1935, all powers vested by or under that Act in the Provincial Legislature • 

Now, therefore, in exercise of the said powers, the Governor of the Central Provinces and 
Berar is pleased to make the following Act : — 

This Act may be cited as The Central [Provinces 
S hort title. and Berar Court-Fees (Amendment) Act, 1941. 

2. After section i-A of the Court-Fees Act, 1870, in its application to the Central Provinces 

Insertion of section t-B, Act ^ ** 


VII of 1870. 

Definition of “memorandum 
of cross-objection.” 

Substitution of section 17, 
Act VII of 1870. 


i-B. In this Act, unless there is anything repugnant 
m the subject or context, ‘memorandum of appeal* shall 
include ‘memorandum of cross-objection’ ”, 

3. For section 17 of the said Act, the following section 
shall be substituted, namely : — 

17. (i) In any suit in which two or more separate and distinct causes of action are joined 

Multifarious suits. separate and distinct reliefs are sought in respect of each, the 

plaint shall be chargeable with the aggregate amount of the fees 
with which the plaints would be chargeable under this Act if separate suits were instituted in respect 
of each such cause of action : r 

Provided that nothing in this sub-scction shall be deemed to affect any power conferred by or 
under the Code of Civil Procedure, igo8, *[* *] to order separate trials. 

(2) Where more reliefs than one based on the same cause of action are sought jointly in 
any suit, the plaint shall be chargeable with the aggregate amount of the fees with which the plaints 
would be chargeable under this Act if separate suits were instituted in respect of each such relief : 

LEG REF. 

1 The words “ or the same Code A3 applied to €i Berar ” were omitted by the Berar (provin- 
cial) Laws Act, 1941 (XVI of 1941.) ^ 
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Provided that if a relief is sought only as ancillary to the main relief the plaint shall be 
•chargeable only in respect of the main relief. 

(3) Where more reliefs than one based on the same cause of action are sought in the alter- 
native in any suit, the plaint shall be chargeable with the largest of the fees with which the plaints 
would be chargeable under this Act if separate suits were instituted in respect of each such relief. 

(4) The provisions of this section shall apply mutaiis mutandis to appeals and cross-objections. 9 * 

Amendment of schedule I, 4. In lie first column of Arts. 1 and i-A of Sch. I, to the 

Act VII of 1870. said Act, the words “or of cross-objection” shall be omitted. 


THE MADRAS COURT-FEES (AMENDMENT) ACT (V OF 1922). 

[Amended by Act Madras Act XVII of 1945.] 

Whereas it is expedient to amend the Court-Fees Act, 1870, in its application to the Presidency 
of Madras ; It is hereby enacted as follows : — 

_ , .. . 1. (a) This Act may be called The Madras Court-fees 

Short title and application. (Amendmei ^/ Act, 1922. 

( b ) It extends to the whole of the Presidency of Madras. 

T . . 2. (1) In this Act “the principal Act 9 * shall mean “the 

Interpretation clause. Court-Fees Act, 1870.” 

(2) In this Act, and in the principal Act, unless there is anything repugnant in the subject 
* " ’ of Appeal, 9 shall in elude memorandum of cross-objection. 


Amendment of section 5 of 
tthe Principal Act. 


Amendment of section 7. 


Amendment of section 7 (ii). 


Addition of a proviso to sec- 
tion 7 (iv). 


or context, ‘ Memorandum 1 ^ A 

3. In the second paragraph of section 5 of the principal 
Act, the words * Registrar 9 and 4 Chief Judge 9 shall be substituted 
for ‘ clerk of the Court 9 and * first Judge, 9 respectively. 

In section 7 of the principal Act the words “ except suits for relief under section 14 of 
the Religious Endowments Act, 1863, or under section 91 or 
section 92 of the Code of Civil Procedure, 1908,” shall be added 
between the words ‘ mentioned 9 and 4 shall. 9 

3. In section 7 (ii) of the principal Act, after the words 
44 shall be deemed to be 99 the words 44 in suits for maintenance, the 
amount claimed to be payable for one year and in other suits 99 
shall be added. 

6. The following shall be added after the words c Memo- 
randum of appeal 9 in section 7, paragraph (iv) of the principal 
Act : — 

14 Provided that in suits coming under sub-clause (c), in cases where the relief sought is 
with reference to any immovable property, such valuation shall not be less t ha n half the value of the 
immovable property calculated in the manner provided for by paragraph (v) of this section.” 

A , j-.. 4 _ „ 7 - In section 7 of the principal Act between paragrphs 

Addition to section 7. (i v ) and (v) the following paragraph shall be added as (iv-A) : — 

44 In a suit for cancellation of a decree for money or other property having a money value, 
or other document securing money or other property having such value, 

according to the value of the subject-matter of the suit, and such value shall be deemed 

•to be — 

if the whole decree or other document is sought to be cancelled, the amount or the value 
of the property for which the decree was passed, or the other document executed, 

if a part of the decree ox other document is sought to be cancelled, such part of the amount 
or value of the property." 

Amendment of section 7 (*). 8. In section 7 (v) of the principal Act, — 

in (a) for the word 4 ten 9 the word 4 twenty 9 shall be substituted ; 
in (b) for the word * five 9 the word 4 ten 9 shall be substituted ; 

and after clause (d) the following proviso shall be substituted for the existing proviso : — 

“ Provided that if rules are framed under section 3 of the Suits Valuation Act, 1887, for 
deter mining the value of land for the purposes of jurisdiction, the value so determined shall be deemed 
■to be the value of the land for the purposes of this paragraph.” 

Amendment of section it. . „ > *° r * e second paragraph of section xi of the principal 

Act, the following paragraphs shall be substituted : — 

“ Where a decree directs an inquiry as to mesne profits which have accrued on the property 
during a period prior to the institution of the suit, if the profits ascertained on such inquiry exceed 
the profits claimed, no final decree shall be passed till the difference between the fee act uall y paid 
■and the fee which would have been payable, had the suit comprised the whole of the profits so ascer- 
tained is paid. If the additional fee is not paid within such time as the Court shall fix, the claim 
for the excess shall be dismissed, unless the Courts for sufficient cause, extends the time for payment. 

44 Where a decree directs an inquiry as to mesne profits from the institution of the suit, 
and a final decree is passed in accordance with the result of such inquiry, the decree shall not be 
.executed until such fee is paid as would have been payable on the amount claimed in execution if a 
•separate suit had been instituted therefor.” 

Amendment of section 18. , 10 : In section 1 8 of the principal Act for the words ‘Eight 

annas the words f One rupee shall be substituted. 

Amendment of Schedules I xi. For Schedules I and II of the principal Act, the 

II* following Schedules shall, be substituted : — 
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Number. 


i. Plaint, or written statement! 
pleading a set-off or counter-claim] 
or memorandum of appeal (not 
otherwise provided for in this Act) 
presented to any Civil or Revenue 
Court except those mentioned in 
sections. 


2. Plaint, or written statement 
pleading a set-off or counter-claim 
presented to a Court outside the 
Presidency Town in any suit of the 
nature cognizable by Courts of 
Small Causes when the amount or 
value of the subject-matter does not' 
exceed Rs. 500. 


3. Plaint in a suit for possession 
under the Specific Relief Act, 1877, 
section 9. 

J .. Application for review of 
gment, if presented on or after 
the ninetieth day from the date of 
the decree. 

5. Application for review of 
judgment, if presented before the 
ninetieth day from the date of the 
decree. 

6. Copy or translation of a 
judgment or order not being or hav- 
ing the force of a decree. 


SCHEDULE I. 

Ad. valorem Jees . 


When the amount or value of the subject 
matter in dispute does not exceed 
five rupees.* 

When such amount or value exceeds 
five rupees, for every five rupees, or 
part thereof, in excess of five rupees, 
up to one hundred rupees. 

When such amount or value exceeds 
one hundred rupees, for every ten 
rupees, or part thereof, ; n excess of 
one hundred rupees, up to one 
thousand rupees. 

When such amount or value exceeds 
one thousand rupees, for every one 
hundred rupees, or part thereof, in 
excess of one thousand rupees up to 
five thousand rupees. 

When such amount or value exceeds 
five thousand rupees, for every two 
hundred and fifty rupees, or part 
thereof, in excess of five thousand 
rupees, up to ten thousand rupees. 

When such amount or value exceeds 
ten thousand rupees, for every five 
hundred rupees, or part thereof, ; n 
excess of ten thousand rupees, up to 
twenty-thousand rupees. 

When such amount or value exceeds 
twenty thousand rupees for every one 

. thousand rupees, or part thereof, in 
excess of twenty thousand rupees up 
to thirty thousand rupees. 

When such amount or value exceeds 
thirty thousand rupees, for every two 
thousand rupees, or part thereof, in 
excess of thirty thousand, rupees up to 
fifty thousand rupees. 

When such amount or value exceeds 
fifty thousand rupees, for every five 
thousand rupees, or part thereof, in 
excess of fifty thousand rupees. 

When the amount or value of the 
subject-matter in dispute does not 
exceed five rupees. 

When such amount or value exceeds 
five rupees for every five rupees, or 
part thereof in excess of five rupees 
up to one hundred rupees. 

When such amount or value exceeds 
one hundred rupees, for every ten 
rupees, or part thereof, in excess of 
one hundred rupees up to five 
hundred rupees. 


When such judgment or order is passed 
by any Civil Court other than a High 
Court or by the prtmding oflScer of 


| Proper Fee, 

Eight annas. 

Nine annas. 

One rupee two annas. 

Seven rupees, eight 
annas. 

Fifteen rupees. 


Twenty-two rupees 
eight annas. 


Thirty rupees. 


Do. 


Six annas. 


Do. 


Twelve annas. 


An amount of one half 
the scale of fee pres* 
scribed in article 1 
above. 

The fee leviable on 
the plaint or memo- 
randum of appeal. 

One half of the fee 
leviable on the plaint 
or memorandum of 
appeal. 


C.C.M.— s*57 
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Number. 


Proper Fee. 


any Revenue Court or Office, or by 
any other Judicial or Executive 
Authority-— 

(a) If the amount or value of the sub- 
ject matter is fifty or less than fifty 
rupees. 

(b) If such amount or value exceeds 
fifty rupees. 

When such judgment or order is passed 
by a High Court. 

6-A, Copy or translation of a 
judgment or order of a Criminal 
Court. 

. 7. Copy of a decree or order When such decree or order is made by 

having the force of a decree. any Civil Court other than a High 

Court or by any Revenue Court — 

(a) If the amount or value of the sub- 
ject-matter of the suit wherein such 
decree or order is made is fifty or 
less than fifty rupees . 

(b) If such amount or value exceeds 
fifty rupees. 

When such decree or order is made by 
a High Court. 

8. Copy of any document liable (a) When the stamp-duty chargeable 
to stamp-duty under the Indian on the original does not exceed eight 
Stamp Act, 1899, when left by any annas. 

party to a suit or proceeding in (fc) Tn any other case, 
place of the original withdrawn. 

9. Copy of any revenue or judi- For every three hundred and sixty 
cial proceeding or order not other- words or fraction of three hundred 


Six annas. 

Twelve annas. 

One rupee eight annas. 
Eight annas. 


of administration with or without 
will annexed. 


cession Certificate Act, 1889. 


One rupee. 

jFour rupees. 

The amount of the 
duty chargeable on 
the originsd. 

Eight annas. 


cial proceeding or order not other- words or fraction of three hundred I 
wise ‘provided for by this Act, or and sixty words, 
copy of any account, statement, re- 
port or the like, taken out of any 
Civil or Criminal or Revenue Court 
or office, or from the office of any 
chief officer charged with the exe- 
cutive administration of a division. 

10. [Repealed by the Guardians and 
Wards Act , 1890 (VII of 1890).] 

1 1 . Probate of a will or letters When the amount or value of the pro- 
of administration with or without perty in respect of which the grant of 
will annexed. probate or letters is made exceeds 

one thousand rupees but does not ex- 
ceed five thousand rupees. 

When such amount or value exceeds 
five thousand rupees : 

Provided that, when after the grant 
of a certificate under the Succession 
- Certificate Act, 1889, or under the 

Regulation of the Bombay Code, No. 
VIII of 1827, in respect of any pro- 
perty included in an estate, a grant 
of probate or letters of a dminis tration 
is made in respect of the same estate, 
the fee payable in respect of the latter 
grant shall be reduced by the amount 
of the fee paid in respect of the for- 
mer grant. 

12. Certificate under the Sue- When the amount or value of any debt 

roam nvi A /»+ rflOn a. - — xl l?2? . . 


Three per centum 
on such amount or 
value. 


or security specified in the certificate 
under section 8 of the Act does not 
exceed five thousand rupees. 


Two per centum on 
such amount or value 
and three per centum 
on the amount or 
value of any debt 
or security to which 
the certificate is ex- 
tended under section 
10 of the Act. 
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Number. | 

1 

Proper Fee. 


When such amount or value exxeeds 
five thousand rupees. 

Three per centum on 
such amount or value 
and four and a half 
per centum on the 
amount or value of 
any debt or security 
to which the certi- 
ficate is extended un- 
der section 10 of the 
Act. 


Note. — ( 1) The amount of a debt is its amount, including interest, on the day on which 
the inclusion of the debt in the certificate is applied for, so far as such amount can be ascertained. 

(a) Whether or not any power with respect to security specified in a certificate has been 
conferred under the Act, and where such a power has been so conferred, whether the power is for 
the receiving of interest or dividends on, or for the negotiation or transfer of the security, or for both 
purposes, die value of the security is its market-value on the day on which the inclusion of the security 
in the certificate is applied for, so far as such value can be ascertained. 

SCHEDULE. 


Madras. 

Table of rates of ad valorem fees leviable . 

(a) On plaints, etc., mentioned in Article 1 of this schedule. 


When the amount or 

value of the subject- But does not Proper fee. 
matter exceeds — ' exceed — 


Rs. 

Rs. 

Rs. 

A. 

. . 

5 

0 

8 

5 

10 

1 

1 

10 

15 

1 

10 

*5 

20 

2 

3 

20 

35 

2 

12 

35 

30 

3 

5 

30 

35 

3 

14 

35 

40 

4 

7 

40 

45 

5 

0 

45 

50 

5 

9 

50 

55 

g 

6 

6 

2 

XI 

60 

65 

7 

4 

65 

70 

7 

*3 

70 

S 

g 

85 

8 

8 

9 

6 

*8 

85 

90 

10 

X 

90 

95 

xo 

10 

95 

100 

IX 

3 

100 

no 

12 

5 

no 

120 

13 

7 

ISO 

130 

. 14 

9 

130 

140 

15 

11 

140 

* 5 ° 

l6 

13 

150 

160 

17 

15 

160 

170 

170 

180 

19 

20 

X 

3 

180 

190 

21 

5 

190 

200 

22 

7 

200 

2x0 

23 

9 

210 

220 

34 

XX 

220 

230 

*5 

13 

230 

240 

20 

15 

240 

250 

28 

1 

250 

260 

29 

3 

200 

270 

30 

5 

270 

a8o 

280 

290 

3 * 

32 

7 

9 

390 

300, . .... 

• ‘ 33 

• LI. 


When the amount or 

value of the subject- But does not Proper fee. 
matter exceeds — exceed — * 


Rs. 

Rs. 

Rs. 

A. 

300 

3*o 

34 

*3 

310 

320 

35 

15 

320 

330 

37 

X 

330 

340 

38 

5 

340 

350 

3 §o 

380 

39 

40 

3 

7 

360 

37 ° 

370 

380 

4 1 

42 

9 

XX 

380 

390 

43 

13 

390 

400 

44 

15 

400 

410 

46 

X 

4x0 

420 

47 

3 

420 

430 

48 

5 

430 

440 

49 

7 

440 

450 

460 

450 

460 

47 ° 

50 

5 1 

52 

9 

IX 

13 

470 

480 

53 

*5 

480 

490 

55 

1 

490 

500 

56 

3 

500 

510 

57 

5 

510 

520 

58 

7 

520 

530 

59 

9 

530 

540 

60 

?* 

540 

550 

560 

55 ° 

500 

570 

61 

62 

13 

15 

1 

57 ° 

580 

600 

580 

590 

600 

610 

H 

u 

3 

5 

7 

9 

610 

620 

69 

XX 

620 

630 

70 

13 

630 

640 

7* 

*5 

640 

650 

73 

1 

650 

660 

670 

680 

660 

670 

680 

69a 

74 

9 

u 

3 

7 

9 

690 

. v 700 

. 7* 

- IK 
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When the amount dr 
value of the subject- But does not 

shatter exceeds — exceed — Proper fee. 


When the amount or 
value of the subject- But does not 
matter exceeds-— exceed — 


Proper fee. 


Its. 

700 

710 

730 

730 

740 

75° 

760 

77° 

780 

790 

800 

810 

830 

830 

840 

850 

860 


Rs. 

710 

730 

730 

740 


77° 

780 

790 

800 

810 

830 

830 

840 

850 

860 

870 


Rs. A. 
79 13 


U 

83 

Si 


15 

1 

3 

5 

7 

9 


87 11 

88 13 

89 *5 

91 

92 

93 

94 

9 

97 


1 

3 

5 

7 

9 

11 

13 


870 

880 

9« 

15 

880 

890 

100 

1 

890 

900 

101 

3 

900 

910 

102 

5 

910 

920 

I03 

7 

920 

930 

IO4 

9 

930 

940 

IO5 

11 

940 

95° 

960 

970 

I06 

*3 

950 

960 

IO7 

I09 

x 5 

1 

970 

980 

IIO 

3 

980 

990 

III 

5 

990 

1,000 

1 12 

7 

1,000 

1,100 

IX 9 

*5 

1,100 

1,200 

127 

7 

1,200 

1,300 

x 34 

*5 

1,300 

1,400 

142 

7 

1,400 

1,500 

! 49 

x 5 

1,500 

1,000 

1,600 

1,700 

% 

7 

*5 

I >7°° 

1,800 

1,800 

172 

7 

1,900 

X 79 

X87 

r 5 

1,900 

2,000 

7 

2,000 

2,100 

x 94 

*5 

2,100 

2,200 

202 

7 

2,200 

2,300 

209 

x 5 

2,300 

2,400 

217 

7 

2,400 

2,500 

2,000 

224 

x 5 

2,500 

2,bOO 

232 

7 

2,700 

240 

x 5 

2,700 

2 5 8oo 

247 

7 

2,800 

2,900 

254 

262 

x 5 

2,900 

3*000 

7 

3,000 

3,100 

269 

x 5 

3,!°0 

3,200 

277 

7 

3,200 

3,300 

284 

x 5 

3»3°° 

3,400 

292 

7 

3»4°° 

3,§oo 

299 

x 5 

3»§oo 

3,000 

3,000 

307 

7 

3,7oo 

314 

x 5 

3,7°° 

3,800 

3,800 

322 

7 

3*9oo 

329 

r 5 

3,900 

4,000 

337 

7 

4,000 

4,100 

344 

x 5 

4»ioo 

4*200 

352 

7 

4,200 

4*3oo 

359 

x 5 

4*300 

4*400 

367 

7 

4,400 

4*500 

374 

x 5 


Rs. 

Rs. 

Rs. 

A. 

4,500 

4,600 

4,600 

4,700 

4,800 

382 

389 

7 

15 

4,700 

4,800 

397 

7 

4,900 

404 

15 

4*900 

5,000 

412 

7 

5,000 

5,250 

427 

7 

5,250 

5,500 

442 

7 

5,500 

5,750 

457 

7 

5,750 

6,000 

472 

7 

6,000 

6,250 

487 

7 

6,250 

6,500 

502 

7 

6,500 

6,750 

5 X 7 

7 

6,750 

7,000 

532 

7 

7,000 

7,250 

547 

7 

7,250 

7,500 

562 

7 

7,5oo 

7,750 

577 

7 

7,750 

8,000 

592 

7 

8,000 

8,250 

607 

7 

8,250 

8,500 

622 

7 

8,500 

8,750 

637 

7 

8,750 

9,000 

659 

7 

9,000 

9,250 

667 

7 

9,250 

9,500 

682 

7 

9,5oo 

9,750 

697 

7 

9,750 

10,000, 

712 

7 

10,000 

10,500 

734 

15 

10,500 

11,000 

757 

7 

11,000 

11,500 

779 

802 

15 

11,500 

12,000 

7 

12,000 

12,500 

824 

15 

12,500 

13,000 

847 

7 

13,000 

13,500 

869 

15 

x 3,500 

14,000 

892 

7 

14,000 

14,500 

9 X 4 

15 

14,500 

15,000 

937 

7 

15,000 

15,500 

959 

15 

x 5,500 

16,000 

982 

7 

X 6,000 

16,500 

1,004 

15 

16,500 

17,000 

1,027 

7 

17,000 

17,500 

17,500 

18,000 

1,049 

*,072 

15 

7 

18,000 

18,500 

x ,094 

15 

18,500 

19,000 

X *n7 

7 

19,000 

19,500 

x » x 39 

15 

x 9.500 

20,000 

1,162 

7 

20,000 

21,000 

x * x 92 

7 

21,000 

22,000 

1,222 

7 

22,000 

23,000 

*,252 

7 

23,000 

24,000 

1,282 

7 

24,000 

25,000 

1,312 

7 

25,000 

20,000 

1*342 

7 

20,000 

27,000 

i*372 

7 

27,000 

28,000 

1*402 

7 

20,000 

29,000 

1*432 

1,462 

7 

29,000 

30,000 

7 

30,000 

32,000 

i*492 

7 


33.000 

34.000 

36.000 

38.000 

40.000 

43.000 

44.000 

46.000 

48.000 


34.000 

38.000 

38.000 

40.000 

42.000 

44.000 

46.000 

48.000 

50.000 


1*522 

1,552 

I,6l2 

1,64a 

1,672 

1,703 

1*732 

1,702 


7 

7 

7 

7 

7 

7 

7 

7 

7 


When the amount or value of the 1 subject-matter exceeds Rs. 50,000 for every five thousand 
ropefet, or part thereof; in excess of thousand rupees— thirty rupees, * vwuma 
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W On plaints etc., mentioned m Article a of this Schedule. 




When' the amount 




When the amount 





or value of the 





or value of the 





subject-matter 

But does not 




subject-matter 

But does not 




exceeds — 

exceed — 

Proper fee. 

exceeds — 

exceed — 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A. 

p. 

Rs. 

Rs. 

Rs. 

A. 

p. 

. . 

5 

0 

6 

0 

200 

210 

15 

12 

0 

5 

10 

0 

12 

0 

”210 

220 

10 

8 

0 

10 

15 

1 

2 

0 

. 220 

230 

17 

4 

0 

15 

20 

1 

. 8 

0 

230 

240 

18 

0 

0 

20 

’ 


1 

14 

0 

243 

25° 

18 

12 

0 


30 

2 1 

4 

0 

. 25O 

200 

»9 

8 

0 

30 

35 

2 

10 

0 

20Q 

270 

20 

4 

0 

35 

40 

3 

0 

0 

. . ' 279 

280 

21 

2 

0 

40 

45 

3 

6 

0 

280 

290 

21 

10 

0 

45 

50 

3 

12 

0 

290 

300 

22 

8 

0 

50 

55 

4 

2 

0 

300 

310 

23 

4 

0 

55 

60 

4 

8 

0 

310 

320 

24 

0 

0 

60 


4 

14 

0 

326 

330 

24 

12 

0 

65 

.70 

5 

4 

0 

33 b 

340 

25 

8 

0 

70 

75 

5 

10 

0 

34 P 

35 ° 

26 

4 

0 

75 

80 

6 

0 

0 

350 

360 

27 

0 

0 

80 

85 

6 

6 

0 

36b 

370 

27 

12 

0 

*§5 

90 

6 

12 

0 

IS 

380 

28 

8 

0 

90 

95 . 

7 

2 

0 

390 

29 

4 

0 

95 

100 

7 

8 

0 

39 P 
' 400 

400 

30 

0 

0 

100 

no 

8 

4 

0 

410 

30 

12 

0 

no 

tao 

9 

0 

0 

■ 4 *j° 

420 

3 i 

8 

0 

120 

130 

9 

ia 

0 

42P 

430 

32 

4 

0 

130 

140 

10 

8 

0 

43 j° 

440 

33 

0 

0 

140 

150 

150 

160 

11 

12 

4 

0 

0 

0 

440 

450 

45 ° 

460 

33 

34 

12 

8 

0 

0 

160 

170 

1a 

12 

0 

460 

470 

35 

4 

0 

170 

180 

13 

8 

0 

470 

480 

35 

0 

0 

180 

190 

14 

4 

0 

480 

490 

36 

12 

0 

190 

200 

15 

0 

0 

490 

500 

37 

8 

0 


SCHEDULE II. ; 

Fixed Fees. j 

Number. | • j | Proper Fce 7 

1. Application or petition. (a) When presented to any officer of the One anna. 

• Customs- or Excise Department or to 
any Magistrate by any person having 
dealings with the Government, and 
when the subject-matter of such 
application relates exclusively to 
those dealing; 

or when presented to any officer of land Two annas, 
revenue by any person holding tem- 
porarily settled land under direct 
engagement with Government, and 
when the subject-matter of the appli- 
cation or petition relates exclusively 
to such engagement ; 

or when presented to any Municipal One anna. 
Commissioner under any Act for the 
time being in’ force for the conser- 
vancy or improvement of any place 
if the application or petition relates 
solely to such conservancy or im-* 
provement ; . . 

or when presented to any Civil Court Two annas, 
other than a principal Civil Court of 
original jurisdiction or to any Court of 
Small Causes constituted under Act 
No. IX of 1887, or to a Collector or 
other officer of revenue in relation I 
to any suit or case in which the I 
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Number. 


Proper Fee. 


amount or value of the subject j 
matter is less than fifty rupees ; 
r when presented to any Civil, Cri- 


or when presented to any Civil, Cri- Two annas, 
minal or Revenue Court, or to any 
Board or Executive Officer for the 
purpose of obatining a copy or trans- 
lation of any judgment, decree or 
order passed by such Court, Board or 
Officer, or of any other document on 
record in such Court or office. 

( b ) When containing a complaint or In the case of a crimi- 


charge of any offence other than an nal complaint one 
offence for which police officers, may, rupee and in other 
' under the Criminal Procedure Code, cases tvtelve annas, 
arrest without warrant, and presented 
to any Criminal Court ; 
or when presented to a Civil, Criminal Do. 
or Revenue Court, or to a Collector, 
or any Revenue Officer having juris- 
diction equal or subordinate to a 
Collector, or to any Magistrate in his 
executive capacity, and not otherwise 
provided for by this Act; 

or to deposit in Court Revenue or rent ; Eight annas, 
or for determination by a Court of the Do. 
amount of compensation to be paid by 
landlord to his tenant. 

(c) When presented to a Chief Com- One rupee eight annas 
missioner or other Chief Controlling 

Revenue or Executive authority,- or to 
a Commissioner of Revenue or Cir- 
cuit, or to any chief officer charged 
with the executive administration 
of a division and not otherwise pro- 
vided for by this Act. 

(d) (i) When presented to a High Court ' 
under section 1 15 of the Code of Civil 
Procedure, 1908, for revision of an 
order — 

(0) when the value of the suit or pro- Five rupees, 
ceeding to which the order* mates 
does not exceed thousand rupees ; 

( b ) when the value of the suit or pm- Ten rupees. 

ceeding exceeds thousand rupees. 

(ii) When presented to a High Court Two rupees. 

# otherwise than under that section. 

I-A. Application to any Civil When the Court grants the application Twelve anns» in 

Mirt that iwnnls mov Ka (a. ..j i. - a. .1 1 • _ ijm 


Court that records may be called for 
from another Court. 


3 . Application for leave to sue 
as a pauper. 


and is of opinion that the transmis- 
sion of such records involves the use 
of the post. 


addition to any fee 
levied on the appli- 
cation under clause 
(a), clause (b) or 
clause (d) of Art. x 
of this Schedule. 

Eight annas. 


3. Application for leave to ap- (a) When presen ed to a District Court One rupee. 


peal as a pauper. 


4 * 

5. Plaint or memorandum of 
appeal in a suit to establish or dis- 
prove a right of occupancy, 

6. Bail-bond or other instru- 
ment of obligation given in pursu- 
ance of an order made by a Court 
or Magistrate under any section of 
the Code of Criminal Procedure, 
1898, or the Code . of Civil Pro - 


{a) When presen ed to a District Court One rupee, 
or a Sub-Court. 

(b) When presented to a Commissioner Two rupees, 
or a High Court. 


Omitted . 


Eight annas. 
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Proper fee. 


cedure, 1908, and not otherwise 
provided for in this Act. 

7. Undertaking under section 
49 of tlie Indian Divorce Act, 1869. 

8. [Rep. by ike Repealing end 
Amending Act , 1891 (XII. of 1891)] 

9. [Rep. by Act XII of 1891.] 

10. Muhktamama, Vakalatna- 
ma or any paper signed by an Advo- 
cate signifying or intimating that he 
is retained for a party. 


11. Memorandum of appeal 
when the appeal is from an order 
inclusive of an order determining 
any question under section 47 or 
section 144 of the Code of Civil Pro- 
cedure, 1908, and is presented. 


12. Caveat. 

I 3- 

. 14. Petition in a suit under the 
Native Converts* Marriage Dis- 
solution Act, 1866. 

15. [Rep. by Act V of 1908.] 

16. [Rep. byAet VI 0/1889, S. 18 

^17. Plaint or memorandum of 
appeal in a suit — 

' (1) to alter or set aside a sum- 
mary decision or order of any of 
the Civil Courts not established by 
Letters Patent or of any Revenue 
Court ; 

(ii) to alter or cancel any entry 
in a register of the names of 
proprietors of revenue-paying es- 
tates ; 

(iii) for relief under section 14 

of the Religious Endowments Act, 
1863 or under section 91 of section 
92 of the Code of Civil Procedure, 
1908. 1 

17- A. Plaint or memorandum 
of appeal in a suit — | 

* (i) to obtain a declaratory decree 
where no consequential relief is 
prayed; ' 

(ii) to set aside an award ; 

(iii) to obtain a declaration that 
an alleged adoption is invalid or 
never in fact took place or to obtain 


Eight annas. 


When presented for the conduct of any 

one case — 

(a) to any Civil or Criminal Court 
other than a High Court, or to any 
Revenue Court, or to any Collector 
or Magistrate, or other executive 
officer, except those mentioned in 
clauses ( b ) and (c) of this number ; 

(b) to a Commissioner of Revenue, 
Circuit or Customs or to any officer 
charged with the executive adminis- 
tration of a division, not being the 
Chief Revenue or Executive Autho- 
rity ; 

(c) to a High Court, Chief Commis- 
sioner, Board of Revenue, or other 
Chief Controlling Revenue or Exe- 
cutive Authority. 


r • * / •* » 


One rupee. 


One rupee, eight 
annas. 


Three rupees. 


One rupee. 


Court or Executive Qmcer . other 
than the High Court or Chief Control- 
ling Revenue or Executive Autho- 

(£)* to a High Court or Chief Commis- 
sioner, or other Chief Controlling 
Executive or Revenue Authority. 

Omitted . 


Two rupees. 

Ten rupees. . . v 
Five rupees. 


Fifteen rupees. 


When the plaint is presented to or the 
memorandum or appeal is againts 
the decree of— , 

a District Munsiff *s Court- of the City 
Civil Court. 

a District Court or a Sub-Court 


Do. ' 

Hundred rupees, if the 
value for purposes of 
. jurisdiction is less 
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Number. 


Proper. 


a declaration that an adoption isi 
valid. 


17-B. Plaint or memorandum of] 
appeal in every suit where it is not 
possible to estimate at a money 
value, the subject-matter in dispute 
and which is not otherwise provided 
for by this Act. 

18. Applications unjder ^section 
14 or section ao of th* Arbitration 
Act, 1940, for a direction for filing 
an award or for an order for filing 
an agreement]. 

19. Agreement in writing stating 
a question for the opinion of the 
Court under the Code of Civil 
Procedure, 1908. 

ao. Every petition! under the 
Tndian Divorce Act, 1869, except 
petitions under section 44 of the 
same Act and every memorandum 
of appeal under section 55 of the 
same Act. 

ax. Plaint or memorandum of 
appeal under the Parsi Matriage, 
and Divorce Act, 1865. 


When the plaint is presented to or the 
memorandum of appeal is against 
the decree of — 

a Revenue Court 

a District MunsiiFs Court or the 
City Civil Court, 
a District Court or a sub-CourL 
When presented to a District MunsifPs 
Court or the City Civil Court. 


When presented to a District Court or a 
Sub-Goun. 


than ten thousand 
rupees ; five hund- 
rupees if such value 
is ten thousand ru- 
pees or upwards. 


Ten rupees. 

Fifteen rupees. 

One hundred rupees. 
Fifteen rupees. 


One hundred rupees. 


Twenty rupees. 


Do. 


Extracts from the Madras Religious Endowments Act {II of 1927). 

81. (1) Notwithstanding anything contained in the first or second schedule to the Madras 

Court-Fees Amendment Act, 1922, the proper fees for the docu- 
Gourt-fees leviable on docu- ments described in columns 1 and 2 of Schedule II shall be the 
ments under this Act; fees indicated in col umn 3 thereof, 

(2) The provisions of the Madras Court-Fees Amendment Act, 1922, shall otherwise, 
so far as may be, apply to the documents mentioned in Schedule II. 



SCHEDULE II. 

[See Section 81 ]. 


Section. ! 

Description of the document. [ 

Propler fee. 

(0 1 ! 

f («> 1 

( 3 ) 

43 (a) i 

Appeal to 2 [the Assistant Commissioner] by 

Rs. 


any office-holder or servant against an order 


! ! 

of punishment by a trustee under subjection 
(0- 

Further appeal to the Board by a herediary 

2 

43 (3) 

J 

43 (4) 

44 

office-holder or servant against an order of 

2 [the Assistant Commissioner] on appeal under 
sub-section (2) 

Appeal to the Board by an office-holder or 
servant^ of an excepted temple 

Application to Court by the trustee to recover 
the amount from the person in possession 
or by the person in possession from the person 
responsible in law 

2 

The foe leviable on 

f 

'[53 (3). 

Appeal to the Board against an order of sus- 
pension, dismissal or removal by the Assistant 
Commissioner, of a non-hereditary trustee 

a plaint for the amount 
claimed under the 
Madras Court-Fees 
Amendment Act, 1922. 

25 

53-A(4), 

‘i 

Application to Court against the order of 
suspension, dismissal or removal by the Board, 
of a hereditary trustee 

25 


y Substituted by Madras Act XVI I % 1945 


LEG. BEF. 


* Substituted by Madras Act X of 1946. 
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Section (1)* 

Description of the document (2). 

Proper fee (3). 

55 (4) 

Appeal to the Board by a trustee or person 
having interest against the order of [an Assis- 
tant Commissioner] 1 under sub-section (3) 
fixing standard scales of expenditure 

20 

55 (4) 

Suit under the sub-section 

50 

57 (3) 

Suit under the sub-section 

50 

£ U) 

Suit under the sub-section 

50 

Application to the Board by not less than 20 
persons haying interest for framing a scheme 
of administration for a math or excepted 
temple 

50 * - 

63 (4) 

Suit under the sub-section 

50 

e 5 , 

Suit under the section 

50 

67 (4) 

Suit under the sub-section 

50 

67 5 ) 

Suit under the sub-section 

50 

70 (a) 

Application to court to recover from the 
funds of the endowment the contribution 
leviable by the Board or Committee 

2 

$ (a) 

Suits- under the section 

Application to the Court by the trustee of a 
math or temple or any person having interest 
for modifying or cancelling any order of the 
Board sanctioning alienation of immovable 
property under sub-section (1) 

50 

The fee leviable on 
a plaint under article 
17, schedule II of the 
Mardas Court-Fees 

Amendment Act, 1922. 

77 (a) 

Application to a Court to modify or set aside 
an order of the Board under sub-section (1) 
allocating any endowment, property or the 
income therefrom to religious and secular 
purposes 

Application to the Court for delivery of pos- 
session of endowments to a trustee appointed 
by the Committee 

20 

2 

«4 (a) 

Application to modify or set aside the deci- 
sion of the Board under sub-section (1) 

The fee leviable on 
a plaint under article 
17, Schedule II of the 
Madras Court Fees 
Amendment Act, 1922 


8a. The President of a Board or x [an Assistant Commissioner] may grant copies of proceedings 

r . - or other records of his office on payment of such fees and subject 

Grant of copies of proceed. to conditions as may be determined by the Board. Copies 

c * c ' shall be certified by the President of the Board or 1 [Assistant 

Commissioner] or by such officer as may be authorised in this behalf by the President of such Board 
or Committee, in the manner provided in section 76 of the Indian Evidence Act, 1872. 


THE PUNJAB COURT-FEES (AMENDMENT) ACTS (VII OF 1922, IV OF 1939 and IV OF 

I 94 s * 

An Act to amend the Court-Fees Act, 1870, with reference to the scale of Court-fees in the Pwyab . 
W he reas it is necessary to revise the scale of court-fees provided in the Court-Fees Act, 1870, 
in its application to the Punjab, in the manner hereinafter appearing; 
Preamble. j t j s h ere by enacted as follows : — * 

Short tide, extent and com- 1. (1) This Act may be called The Court-Fees (Punjab 

mencement. Amendment) Acrr, 1922. 

(2) It extends to the Punjab. 

(3) It shall come into force on such date as the Local Government may by notification 
appoint in this behalf. 

. . . . 2. (1) The Court-Fees Act, 1870, shall be amended 

Application 01 Act. j n * ts application to the Punjab in the manner hereinafter provided. 




1 Substituted by Madras Act X of 1946. 
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Amendment of section 4. 


Amendment of section 18. 


. (2) The sections and schedules hereinafter referred to by number mean the sections and 
schedules respectively so numbered in the Court-Fees Act, 1870, unless it shall appear to the contrary. 

3. In section 4 the word one 99 shall be substituted 
for the word “ two ” between the .word “ of” and the word 
44 or.” 

4. In section 18 between the word 44 of” and the word 
“ unless ” for the words 44 eight annas ” the words 44 one rupee ” 
shall be substituted. 

By Punjab Act IV of 1939 the following section was inserted as.S. 20-A : 

“ ao-A. (1) Notwithstanding anything contained in the preceding section or in the rules 

„ . * . made thereunder, no fees shall be charged for serving and executin g 

Exemption tor certain pro- processes on behalf of the prosecution in any criminal proceedings 
cess * . taken on information presented or complaint made by a public 

officer acting in his official capacity. ; 

(2) The Provincial Government may by notification determine \yhat persons shall be deemed 
to be public officers for the purpose of the preceding sub-section.” 

By Punjab Act I of 1942 the following amendment to S. 20-A was inserted. 

2. In sub-section (1) of section 20-A of the said Act : — 

(a) after the word 44 of” the brackets and letter “ (a) 99 shall be inserte d, ' 

(b) after the words 44 capacity ” the following shall be added namely : — 

“ and (A) a liquidator or an arbitrator appointed under the provisions of the Co-operative 
Societies Act, 1912.” 

^Amendment of Schedule I, 5 ^ In ^ column Q f Article i of Schedule I,— 

(a) for the words “ six annas,” opposite the first entry in the second column, the words 

44 nine annas,” shall be substituted ; ; 

(b) for the words 44 six annas ” opposite the second entry in the second column, the words 
“ nine annas ” shall be substituted ; 

(<?) for the words 44 twelve annas ” opposite the third entry in the second column, the words 
“ one rupee two annas ” shall be substituted ; 

(d) for the words 44 five rupees ” opposite the fourth entry in the second column, the words 
“ seven rupees eight annas ” shall be substituted ; 

(e) for the words 44 ten rupees 99 opposite the fifth entry in the second column, the words 
“ fifteen rupees ” shall be substituted ; 

(f) for the words 44 fifteen rupees ” opposite the sixth entry in the second column, the words 
“ twenty-two rupees eight annas ” shall be substituted ; 

(g) for the words “ twenty rupees ” opposite the seventh entry in the second column the 
words “ thirty rupees ” shall be substituted ; 

(, h ) for the words 44 twenty rupees ” opposite the eighth entry in the second column the 
words “ thirty rupees ” shall be substituted ; 

(t) tor the words 44 twenty-five rupees ” opposite the ninth entry in the second column the 
words 44 thirty rupees” shall be substituted ; • 

(2) The proviso as to maximum, after the ninth entry in the second column of the said 
article in the same schedule, shall be omitted. 

6. Article 13 of schedule I which was repealed by the Punjab Courts (Amendment) Act, 
1912, in so far as it affected the Punjab, is hereby re-enacted, save 
Re-enactment and amend- that for the words “ Chief Court in the Punjab,” the words 

ment of Schedule I, Article 13. 44 High Court of Judicature' at Lahore,-” for* the figures “ 70 ” 

the figures 44 44 ” and for the figures 46 1884 ” the figures 44 1918 99 
shall be substituted, and the words and figures 44 as amended by the Punjab Courts Act, 1899,” shal l 
be omitted. . * 

Amendment of Table of rates 7 - For tiie Table of rates of ad valorem fees leviable On the 

of* institution of suits set forth at the end of Schedule I, the table set 
01 aa valorem tees. forth in the Schedule to this Act shall be substituted. . ’ 

8. In Article 1 of Schedule II — 

Amendment of Sch.II, Art. i . W Fo * “? nc anna” In the third column, 

els. (a) and (6). oppo site clau«^(a^m the second column, the words 44 two annas 99 

(2) for the words 44 e ight annas ” in the third column, opposite clause (6) in the second 
column, the words 44 one rupee ” shall be substituted ; 

XmrrxAmmt of Sch IT Art. ( 3 ) for clause (d), in the second column and the corres- 

r ^ c ^ meat0fbch ' n > Alt9 ponding entry in the third column shall be substituted the following 
** ' '* clause and entries, namely : — 

(d) When presented to the High Court — 

(£) Under the Indian Companies Act, 1912, for winding up One hundred rupees, 
a Company. 

S Under the same Act for taking some other judicial action . . Five rupees. 

In all other cases . . Two rupees. 

Amendment of Sch. II, Arts. 9. In the third column of Articles 4, 5 and 7 respectively 

4, 5 and 7. of Schedule II — 

for the words 44 eight annas ” the words 44 one rupee ” shall be substituted. 

Amendment of Sch. II, Art* 
jo, a. (a). 


io f In the third column of Article 10 of Schedule II- 
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for the words w eight Annas 99 
rupee ” shall be substituted. 

Amendment of Sch. II, Art. 
u, ds. (a) and (b). 


oppsoite clause (a) in the second column, the words “ one 
ii. In the third column of Article n of Schedule II — 


* .. (0 for the words e< eight annas ” opposite clause (a) in the second column, the words “ one 
rupee ” shaU be substituted ; 

„ C 2 ) ,/ or *kc words “ two rupees ” opposite clause ( b ) in the second column, the words “ four 
rupees ” shall be substituted. 

* * 

. t 12 . The following new article with the corresponding 

New article to Sch. II. entry in the third column sliall be added to the first . column of 

Schedule II, namely : — ; 

Plaint or memorandum of appeal in a suit by a reversioner Twenty rupees, 
under the Punjab Customary Law for a declaration in 
respect of an alienation of ancestral land. 


SCHEDULE. 

Table of Rates of Ad valorem Fees Leviable on the iNsrrmmoN of Suits. 


When the amount 




When the amount 




or value of the 




or value of the • 




subject-matter 

But does not 



subject-matter 

But does not 



exceeds 

exceed 

Proper fee. 

exceeds 

exceed 

Proper Fee. 

Rs. . 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

: Rs. 

A. 

. . 

5 

0 

9 

370 

380 

42 

12 

5 

10 

1 

2 

380 

390 

43 

14 

IO 

*5 

1 

n 

390 

400 

45 

O 

*5 

20 

2 

4 

400 

410 

46 

2 

20 

2 5 

2 

*3 

410 

420 

• 4 Z 

4 

25 

30 

3 

6 

420 

430 

48 

6 

8 

30 

35 

3 


430 

440 

49 

35 

40 

'■ 4 

8 

440 

450 

50 

10 

40 

45 

5 

X 

45° 

460 

460 

5* 

12 

45 

50 

5 

10 

470 

52 

14 

50 

55 

6 

3 

47° 

480 

480 

54 

0 

55 

60 

6 

12 

490 

55 

2 

bo 

<>5 

7 

5 

49° 

500 

5§ 

4 

65 

70 

7 

*4 

500 

510 

57 

6 

8 

70 

75 

8 

7 

5io 

520 

58 

& 

80 

85 

9 

9 

0 

9 

520 

530 

530 

540 

■8 

10 

12 

85 

90 

10 

2 

540 

55° 

61 

14 

90 

95 

95 

100 

• 10 

n 

12 

4 

550 

560 

560 

$ 

59° 

' r 3 

84 

0 

2 

100 

no 

no 

120 

12 

13 

6 

8 

57° 

580 

65 

66 

1 

8 

120 

130 

14 

10 

590 

600 

boo 

$7 

130 

140 

*5 

12 

610 

68 

10 

140 

15° 

16 

14 

610 

620 

69 

12 

150 

160 

18 

0 

620 

630 

70 

14 

160 

170 

*9 

2 

630 

640 

72 

0 

170 

180 

180 

20 

4 

640 

65° 

73 

2 

190 

21 

6 

650 

660 

660 

74 

4 

190 

200 

22 

8 

670 

680 

75 

6 

8 

900 

210 

23 

10 

670 

76 

210 

220 

2* 

IQ 

680 

690 

690 

. 77 

10 

220 

230 

25 

H 

700 

78 

12 

230 

24O 

27 

0 

700 

710 

S 

14 

24O 

250 

260 

28 

2 

710 

720 

0 

25O 

260 

29 

4 

720 

73° 

82 

2 

270 

30 

6 

730 

740 

75° 

83 

4 

X 

280 

3* 

8 

740 

84 

6 

8 

290 

32 

10 

750 

760 

f5 

290 

300 

‘ 33 

12 

760 

77° 

780 

86 

10 

300 

310 

34 

14 

770 

780 

87 

12 

310 

320 

3§ 

0 

79° 

800 

88 

10 

320 

330 

37 

2 

790 

800 

90 

2 

330 

340 

38 

4 

810 

9i 

4 

340 

35° 

360 

39 

6 

8io 

820 

92 

0 

350 

40 

8 

820 

830 

93 

6 

36Q 

970 

4 1 

10 

830 

840 

94 

8 
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When the amount 



When the amount 




or value of the 

But does not 


or value of the 

But does not 



subject-matter 

exceed 

Proper Fee. 

subject-matter 

exceed 

Proper Fee. 

exceeds 



exceeds 





. 


Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. A. 

7,250 

7 , 5 oo 

562 

8 




7,500 

7,750 

577 

8 

840 


95 10 

7,750 

8,000 

592 

8 

85? 

860 

96 12 

8,000 

8,250 

607 

8 

800 

870 

97 14 

8,250 

8,500 

622 

8 


880 

99 0 

8,500 

8,750 

637 

8 

880 

890 

100 2 

8,750 

9,000 

652 

8 

890 

900 

101 4 

9,000 

9,250 

. 667 

8 

900 

910 

102 6 

9 , 25 ° 

9 , 5 oo 

682 

8 

9*0 

930 

103 8 

9 , 5 oo 

9,750 

697 

8 

930 

930 

104 10 

9,750 

10,000 

712 

8 

930 

940 

10§ 12 

10,000 

10,500 

. 735 

0 

94 o 

95 ° 

106 14 

10,500 

11,060 

757 

8 

950 

980 

xo8 0 

11,000 . ' 

11,500 

* 780 ■ 

• 0 

980 

970 

109 2 

11,500 

12,000 

'802 

8 

9 2 ° 

980 

no 4 

12,000 

12,500 

825 

0 

980 

990 

hi 6 

12,500 

13,000 

847 

8 

990 

1,000 

112 8 

13,000 

13,500 

870 

0 

1,000 

1,100 

120 0 

13,500 

14,000 

892 

8 

I,IOO 

1,200 

127 8 

14,000 

14,500 

915 

0 

1,200 

1,300 

. 135 0 

14,500 

15,000 

937 

8 

1,300 

1,400 

142 8 

15,000 

15,500 

960 

0 

1,400 

1,500 

150 0 

15,500 

10,000 

982 

8 

>,500 

1,000 

*57 8 

1 6,000 

16,500 

1,005 

0 

i,6oo 

1,700 

165 0 

16,500 

17,000 

1,027 

8 

1,700 

1,800 

172 8 

17,000 

17,500 

• 1,050 

0 

1,800 

1,900 

180 0 

17,500 

18,000 

1,072 

8 

i> 9 °° 

2,000 

187 8 

1 8,ooo 

18,500 

1,095 

0 

2,000 

3,100 

195 0 

• 18,500 

19,000 

1,117 

8 

3,100 

_ 2,200 

202 8 

19,000 

19,500 

1,140 

0 

2,200 

2,300 

aio 0 

19,500 

20,000 

1,162 

8 

0,300 

2,400 

217 8 

20,000 

21,000 

1,192 

8 

3,400 

2,500 

225 0 

21,000 

22,000 

1,222 

8 


2,000 

232 8 

22,000 

23,000 

1,252 

8 

3,000 

2,700 

24° 0 

23,000 

24,000 

1,282 

8 

3,700 

a, 800 

347 8 

24,000 

25,000 

1,312 

8 

3,800 

2,900 

a § 5 2 

25,000 

26,000 

' 1,342 

8 

2,900 

3,000 

262 8 

26,000 

27,000 

• i ,372 

8 

3,000 

3,100 

270 0 

27,000 

28,000 

1,402 

8 

3,100 

3,200 

277 8 

28,000 

29,000 

!,432 

8 

3,200 

3,300 

285 0 

29,000 

30,000 

1,462 

8 

3,300 

3,400 

292 8 

30,000 

32,000 

1,492 

8 

3,400 

3,500 

300 0 

32,000 

34,000 

1,522 

8 

3,500 

3,600 

307 8 

34,000 

36,000 

1,552 

8 

3,600 

3 , 7 oo 

’ 3 i 5 0 

36,000 

38,000 

1,582 

8 

3 , 7 oo 

3,800 

322 8 

38,000 

40,000 

1,012 

8 

3,800 

3 , 9 oo 

330 0 

40,000 

42,000 

1,642 

8 

3 , 9 oo 

4,000 

337 8 

42,000 

44,000 

1,672 

8 

4,000 

4,100 

345 0 

44,000 

46,000 

1,702 

8 

4,100 

4,200 

352 8 

46,000 

48,000 

* 1,732 

8 

4,200 

4 , 3 oo 

360 0 

48,000 

50,000 

1,702 

8 

4,300 

4,400 

367 8 

50,000 

55,000 

1,792 

8 

4,400 

4,500 

375 0 

55,000 

60,000 

1,822 

8 

4,§oo 

4,000 

382 8 

60,000 

65,000 

1,852 

8 

4,600 

4 , 7 oo 

390 0 

65,000 

70,000 

1,882 

8 

4,700 

4,800 

397 8 

70,000 

75,000 

* *,912 

8 

4,800 

4,900 

405 0 

75*000 

80,000 

1,942 

8 

4,900 

5,000 

412 8 

80,000 

85,000 

1,972 

8 

5,000 

5,«50 

427 0 

85,000 

90,000 

2,002 

8 

5,250 

5,500 

442 8 

90,000 

95,000 

2,032 

8 

5,500 

5 , 75 o 

457 8 

95,000 

1,00,000 

2,002 

8 


6,000 

472 8 

1,00,000 

1,05,000 

2,092 

8 

0,000 

6,250 

487 8 

1,05,000 

1,10,000 

2,122 

8 

6,25° 

6,500 

502 8 

1,10,000 

1,15,000 

2,152 

8 

6,500 

6,750 

517 8 

1,15,000 

1,20,000 

2,182 

8 

0,750 

7,000 

532 8 

1,20,000 

1,25,000 

9 , 2 X 2 

8 

- 7,ooo 

7,250 

547 8 

1,25,000 

1,30,000 

■ 2,242 

B 
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The U. P, .Gou*^ t- £ eEs; (amendment) Aqt. 


2oSl 


When the amount or 

value of the subject- But does not £* 

- matter exceeds exceeds *?P er 


Rs. 

1.30.000 
*,35>ooo 
X)40 a ooo 
*,45>ooo 

1.50.000 
i)55,ooo 

1 ,60,000 

* *65,000 

1.70.000 

1.75.000 

1.80.000 

1.85.000 

1.90.000 

1.95.000 

2 00,000 

2.05.000 

2.10.000 

2.15.000 

2.20.000 

2.25.000 

2.30.000 

2.35.000 

2.40.000 

2.45.000 

2.50.000 

2.55.000 

2.60.000 


Rs. 

1 *35*000 

1.40.000 
i,45)Ooo 

1.50.000 
i)55»ooo 

1.60.000 

1.65.000 

1.70.000 
1,75)000 

1.80.000 

1.85.000 

1.90.000 
1,95)000 
2,00,000 

2.05.000 

2.10.000 

2.15.000 

2.20.000 

2.25.000 

2.30.000 
2,35)000 

2.40.000 

2.45.000 

2.50.000 

2.55.000 

2.60.000 

2.65.000 


Rs, 

St€ 

Sfe 

ssa; 

a >5 ia 

|.|l 

t$ 

•gC 

I- 

2,9o<> 

2,93 o 

2,96a 

3,0^5 


A* 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 

8 


When the amount or 

value of the subject- But does not Proper 
matter exceeds exceed Fee, 


Rs. 

2.65.000 

2.70.000 

2 . 75.000 

2.80.000 

2.85.000 

2.90.000 

2.95.000 
3,00,000 

3.05.000 

3.10.000 

3. 1 5.000 

3.20.000 

3.25.000 

3.30.000 

3.35.000 

3.40.000 

3.45.000 

3.50.000 

3)55)000 

3.60.000 

3.65.000 

3.70.000 
3,75)00 o 

3.80.000 

3.65.000 

3.90.000 
3)95,000 


Rs. 

Rs. 

A. 

2, 70,000 

3,082 

8 

2,75)000 

3,1*2 

8 

2,80,000 

3, *42 

8 

2,85,000 

3.*7« 

8 

2,90,000 

3,202 

8 

2,95)000 

3,232 

8 

3,00,000 

3,262 

8 

3,05,000 

3)292 

8 

3,10,000 

3)322 

8 

3,15,000 

3,352 

8 

3,20,000 

3,382 

8 

3,25,000 

3>4*a 

8 

3)3o,ooo 

3,442 

8 

3)35,000 

3,472 

8 

3,40,000 

3,502 

8 

3)45,000 

3,532 

8 

3,50,000 

3,562 

8 

3,55)000 

3,592 

8 

3,60,000 

3,622 

8 

3,65,000 

3.652 

8 

3,70,000 

3)682 

8 

3,75,000 

3.7*2 

8 

3,80,000 

3.742 

8 

3,85,000 

3.772 

8 

3,90,000 

3.002 

8 

3)95,000 

3.832 

8 

4,00,000 

3,862 

8 


And when the amount or value f ^ su b : ect-matter exceeds Rs. 4,00,000 the proper 
foe leviable shall be Rs. 3,862 annas 8 . . qo for each five thousand rupees or part 

thereof in excess of Rs, 4,00,000. p 


THE UNITED PROVINCES COOj( X . FEE s (AMENDMENT) ACT (III OF 1932). 


An Act further to amend the Q^t-Fees Act, 1870 ( VII of 1870) in its 
application fo thg United Provinces. 


Preamble. 


\Vhereas it is expedient farther to amend the 
Coulees Act, 1870, in its application 10 the United 
Province, . 


And whereas the previous sancti^ t ^ c Governor-General has been obtained, under 
section 80-A, sub-section (3), of the Gover^^^t Q f India Act (5 and 6 Geo. V, c. 61 ; 6 and 7 
Geo. V, c. 37 ; 9 and 10 Geo. V, c. xo^ to ^ passing of this Act ; 


It is hereby enacted as follows 


Title, extent and commence- i, Act may be called The Untied Provinces 

ment. Gourt.^ es (Amendment) Act, 1932. 

(2) It extends to the territories ^ t j me being administered by the local Government 
of the United Provinces. 


(3) It shall come into force on <l. j= rst day of May, 1932, and shall remain in force up 
till June 30, 1936A 


Amendment of section 6 of 
Act VII of 1870. 


To section 6 of the Court-Fees Act, 1870, hereinafter 
referred 'to as « the said Act ”, the following proviso shall be 
added, n ame iy — 


* The word and figures 30th June, ioqg u flVe been substituted for the word and figures 
« March, 1934 by Act XI of 1934* ’ 
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“ twelve s 


“ Provided that where such document relates to any suit, appeal or other proceeding under 
the Oudh Rent Act, 1886, the Agra Tenancy Act, 1926, or the United Provinces Land Revenue 
Act, 1901, the proper fee shall be three-quarters of the fee indicated in either of the said schedules 
except where the document is of any of the kinds specified as chargeable in the first schedule and the 
amount or value of the subject-matter of the suit, appeal or proceeding to which it relates exceeds 
the value of Rs. 500 : 

Provided further that the fee payable in respect of any such document as is mentioned 
in the foregoing proviso shall not be less than that indicated by either of the said schedules 
before the commencement of this Act.” 

. j . r _ , f x 3. In paragraph (v) of section 7 of the said Act the word 

Amendment ofparagraph (v) „ teBL « - m clause shall be read as “ twenty” and the word 

of section 7 of Act VII of 1870. « five .. ^ dause \ h) shall be read as “ six.** 

Amendment of paragraph 9 4. For paragraph fix) of section 7 of the said Act the 

of section 7 of Act VII of 1870. following clauses shall be substituted, namely : — 

(ix) In suits against a mortgagee for the recovery of the property mortgaged according 
to the principal money expressed to be secured by the instrument of mortgage. 

(ix-A) In suits by a mortgagee to foreclose the mortgage, or where the mortgage is made 
by conditional sale, to have the sale declared absolute, according to the total amount claimed by 
way of principal and interest.” 

Amendment of section 18 of 5. In section 18 of the said Act for the words “ eight 

Act VII of 1870. annas ” the words “ twelve annas ” shall be substituted. 

Amendment of schedule I to 6. In Schedule I to the said Act the following amendments 

Act VII of 1870. shall be made, namely : — 

(i) In article 1 for the entries in the second and third columns the entries shown in the 
first and second columns of Schedule A to this Act shall be substituted. 

(it) In article 6 for the words “ four,” “ eight ” and “ one rupee,” in the third column 
the words u six,” “ twelve ” and “ one rupee eight annas,” respectively, shall be substituted. 

ftw) In article 7 for the words “ eight ” and u one rupee ” in the third column the words 
“ twelve ” and “ one rupee eight annas,” respectively, shall be substituted. 

(iv) In article 8 for the word “ eight ” in the third column the word ” twelve ” shall be 
sutytitutea. 

(v) In article u for the entries above the proviso in the second and third columns the 
following snail be substituted : — 

1 , When the amount or value of the property in respect Two per centum on such amount or value. 
. of which the grant of Probate or Letters is made 
exceeds one thousand rupees, but does not exceed 
ten thousand rupees ; 

and 

a. When such amount or value exceeds ten thousand Two and one-half per centum on such 
rupees, but does not exceed fifty thousand rupees; amount or value, 
and 

3. When such amount or value exceeds fifty thousand Three per centum on such amount or value. 

rupees, but does not exceed one lakh of rupees, 
for the portion of such amount or value which is 
in excess of fifty thousand rupees ; 
and 

4. .When such amount or value exceeds a lakh of Four per centum on such amount or 

rupees, for the portion of such amount or value value, 
which is in excess of a lakh of rupees ; 

(vi) In article 12 for the entries in the first and second columns and for the first paragraph 
in- the third column the following shall be substituted: — 

12. Certificate under the Indian 1. When the amount or value of any Two per centum on 
Succession Act, 1925* debt or security specified in the certi- such amount or value 

ficate under section 374 of the Act and three per cen- 

does not exceed twenty thousand turn on the amount 

rupees ; or value of any debt 

or security to which 
the certificate is ex- 
and tended under section 

376 of the Act. 

2. When such amount or value exceeds Two and half per cen- 


the third column the word " twelve ” shall be 


Two per centum on such amount or value. 


Two and one-half per centum on such 
amount or value. 

Three per centum on such amount or value. 


Four per centum on such amount or 
value. 


twenty thousand rupees, but does not 
exceed fifty thousand rupees, for the 
portion of such amount or value 
which is in excess of twenty thousand 
rupees ; 


turn on such amount 
or value and three 
and three-quarters 
per centum on the 
amount or value of 
any debt or security 
to which the certifi- 
cate is extended un- 
der section 376 of 
the Act. • 
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3. When such amount or value exceeds 
fifty thousand rupees, but does not 
exceed a lakh of rupees, for the por- 
tion of such amount or value which 
is in excess of fifty thousand rupees ; 


and 


. When such amount or value exceeds 
a lakh of rupees for the portion of such 
amount or value which is in excess 
of a lakh of rupees. 


Three per centum on 
such amount or value 
and four and a half 
per centum on the 
amount or value of 
any debt or security 
to which the certifi- 
cate is extended 
under section 376 of 
the Act. 

Four per centum on 
such amount or value 
and six per centum 
on the amount or 
value of any 
debt or securi- 
ty which the certifi- 
cate is extended 
under section 376 of 
the Act. 

(viii) For the table of ad valorem fees leviable on the institution of suits the table shown in 
Schedule B to this Act shall be substituted. 

Amendment of Schedule 11 7. In Schedule 11 to the said Act the following amend- 

to Act VII of 1870. ments shall be made, namely: — 

(i) In article 1 for the words “ one anna,” “ eight annas ” and “ one rupee ” in third 
column the words “ two annas,” “ twelve annas,” “ one rupee and eight annas,” respectively shall be 
substituted ; and the, following clauses shall be substituted for clause (d) : — 

(d) (i) When presented to the Board of Revenue for revision Three rupees, 
of a judgment or order. 

(ii) When presented to a High Court — 

(1) Under the Indian Companies Act, 1913 (Act VII of 
1913) for winding up a company ; 

and 

(a) Under section 115 of the Code of Civil Procedure, 1908 
(Act V of 1908) for revision of an order ; 

(3) In any other case 

(ii) In article i-A for the words te twelve annas ” in the third column the words one 
rupee two annas ” shall be substituted. 

(Hi) In articles 5, 6 and 7 for the word " eight ” in the third column the word “ twelve"* 
shall be substituted. t „ 

(iv) In article io for the words “ eight annas,” “ one rupee and two rupees ” in the 
third column, the words “ twelve annas,” IC one rupee and eight annas ” and M three rupees ” res- 
pectively shall be substituted. 

(v) For article 1 1, the following shall be substituted : — 

II. Memorandum of appeal j (a) to any Civil Court other than a | 

High Court or to any Revenue Court 
or Executive Officer other than a 
Commissioner of the division or ' 

Chief Controlling Revenue or Exe- ] 
cutive Authority. 

(b) to a Co mmiss ioner of the division. 

(c) to a High Court or to a Chief Con- 
trolling Executive or Revenue Autho- 
rity. 

(w) The bracket opposite articles 12, 13 and 14 in the second column shall be 
and for article 12 the following shall be substituted 

12 Caveat. I Where the amount or value of the pro- [ 

perty in respect of which the caveat 
is lodged — 

(a) does not exceed five thousand 
rupees ; 

(b) exceeds five thousand rupees. 

(vii) For article 14 the following shall be substituted, namely : — 

14. Petition in a suit under thef 
Native Convert’s Marriage Dis-| 

solution Act. 1886. I „ . , „ 

tvm) In article 17 for the words “ Ten rupees ” in the third column, the won Is Fifteen 

chargeable under article s hal l be one hu ndr ed rupees. 


Fifty rupees. 

Four rupees. 
Three rupees. 


when the appeal is not from a decree 
or an order having the force of a 
decree and is presented, 


Twelve annas. 


Two rupees. 
Three rupees. 


omitted 


Five rupees. 

Ten rupees. 

Seven rupees eight 



2ot>4 


The Civil. Court Manual (Imperial Acts). [Apr. B 


(ix) In articles 18 and 19 for the word “ ten ” in the third column the word “ fifteen ” 
shall be substituted. 

(*) In articles 20 and 22, for the word “ twenty ” in the third column the word “ thirty M 
shall be substituted. 


SCHEDULE. 

When the amount or value of the subject-matter in dispute does 
not exceed five rupees. 

When such amount or value exceeds five rupees, for every five 
rupees, or part thereof, in excess of five rupees up to one hundred 
rupees. 

When such amount or value exceeds one hundred rupees, for 
every ten rupees, or part thereof, in excess of one hundred rupees 
up to two hundred rupees. 

When such amount or value exceeds two hundred rupees, for 
every ten rupees, or part thereof, in excess of two hundred rupees 
up to five hundred rupees. 

When such amount or value exceeds five hundred rupees, for 
every ten rupees, or part thereof, in excess of five hundred rupees, 
to one thousand rupees. 

When such amount or value exceeds one thousand rupees, for 
every one hundred rupees, or part thereof, in excess of one thousand 
rupees up to five thousand rupees. 

When such amount or value exceeds five thousand rupees, for 
every two hundred and fifty rupees, or part thereof; in excess of five 
thousand rupees up to ten thousand rupees. 

When such amount or value exceeds ten thousand rupees, for 
every five hundred rupees, or part thereof, in excess of ten thousand 
rupees up to twenty thousand rupees. 

When such amount or value exceeds twenty thousand rupees, 
for every one thousand rupees, or part thereof, in excess of 
twenty thousand rupees up to thirty thousand rupees. 

When such amount or value exceeds thirty thousand rupees, for 
every two thousand rupees or part thereof, in excess of thirty thou- 
sand rupees, up to fifty thousand rupees. 

When such amount or value exceeds fifty thousand rupees, for 
eveiy five thousand rupees, or part thereof, in excess of fifty thou- 
sand rupees. 

Provided that the maximum fee leviable on a plaint or memoran- 
dum of appeal shall be four thousand five hundred rupees. 


Six annas. 

Six annas. 

Twelve annas. 

One rupee. 

One rupee four annas. 

Six rupees four annas. 

Twelve rupees eight annas. 
Eighteen rupees twelve annas. 
Twenty-five rupees. 
Twenty-five rupees. 

Thirty one rupees four annas. 


SCHEDULE B. 

Table of Rates of Ad valorem Fees Leviable on the Institution of Suits. 


When the amount 
or value of the 
subject-matter 

But does ] 

exceeds 

exceed 

Rs. 

Rs. 

. . 

5 

5 

10 

10 

x 5 

x 5 

20 

20 

25 

*5 

30 

30 

35 

35 

40 

40 

45 

45 

50 

50 

55 

55 

60 

60 

§5 

85 

7o 

70 

75 

£ 

So 

85 

85 

90 

90 

95 

95 

100 

xoo 

no 

uo 

120 

120 

130 


When the amount 


Proper fee. 

or value of the 
subject-matter 
exceeds 

Rs. 

A. 

Rs. 

0 

6 

130 

0 

12 

140 

1 

2 

150 

1 

8 

160 

r 

x 4 

170 

2 

4 

180 

2 

10 

190 

3 

0 

200 

3 

€ 

210 

3 

12 

220 

4 

2 

230 

4 

8 

240 

4 

5 

x 4 

4 

250 

200 

5 

10 

270 

6 

0 

280 

6 

6 

290 

6 

12 

300 

7 

2 

3*o 

l 

8 

320 

0 

4 

. 330 

9 

0 

340 

9 

12 


But does not 

exceed Proper fee. 


Rs. 

Rs. 

A. 

140 

10 

8 

150 

11 

4 

160 

12 

0 

170 

12 

Z2 

180 

*3 

8 

190 

*4 

4 

200 

x 5 

0 

210 

ID 

0 

220 

*7 

0 

230 

18 

0 

240 

l 9 

0 

250 

260 

20 

21 

0 

0 

270 

280 

22 

23 

0 

0 

290 

24 

0 

300 

25 

0 

310 

26 

0 

320 

27 

0 

330 

28 

0 

340 

29 

0 

350 

30 

0 



App. BJ 


The U. P. Court-Fees (Amendment) Act (1933) 


2065 


When the amount 


or value of the 
subject-matter 

But does not 



exceeds — 

exceed — 

Proper fee. 

Rs. 

Rs. 

Rs. 

A. 

350 

360 


O 

360 

37 ° 

32 

0 

37 ° 

380 

380 

33 

O 

390 

34 

O 

390 

400 

35 

O 

400 

410 

36 

O 

410 

420 

37 

O 

420 

430 

38 

O 

430 

440 

39 

O 

440 

450 

40 

O 

450 

4bo 

41 

0 

460 

470 

42 

0 

470 

480 

43 

0 

480 

490 

44 

0 

490 

500 

45 

0 

500 

510 

46 

4 

510 

520 

47 

8 

520 

530 

48 

X2 

530 

540 

50 

0 

540 

550 

51 

4 

55 ° 

560 

52 

8 

560 

57 ° 

53 

X2 

570 

p>8o 

55 

0 

5 »o 

590 

56 

4 

590 

600 

600 

610 

58 

8 

X2 

610 

620 

60 

0 

620 

630 

61 

4 

630 

640 

62 

8 

•640 

650 

650 

66 0 

63 

G5 

X2 

O 

660 

670 

66 

4 

'670 

680 

67 

8 

680 

690 

68 

X2 

690 

700 

70 

O 

700 

710 

7i 

4 

710 

720 

72 

8 

720 

730 

73 

12 

730 

740 

75 

0 

740 

75 ° 

76 

4 

75 ° 

760 

760 

77 

8 

77° 

780 

78 

12 

770 

80 

0 

780 

79 ° 

81 

4 

790 

800 

800 

810 

82 

83 

8 

X2 

810 

820 

85 

O 

820 

830 

86 

4 

830 

840 

87 

8 

840 

850 

88 

12 

850 

880 

860 

87° 

90 

91 

0 

4 

87° 

880 

92 

8 

88O 

890 

93 

X2 

89O 

900 


O 

900 

910 

96 

4 

910 

920 

97 

8 

920 

930 

98 

12 

930 

940 

zoo 

O 

940 

95 ° 

101 

4 

95 ° 

960 

102 

8 

960 

970 

X03 

X2 

9 g> 

980 

990 

105 

X06 

O 

4 

990 

1,000 

IO7 

8 

3,000 

1,100 

113 

12 


C.G.M. — 359 


When the amount 
or value of the 
subject-matter But does not 

exceeds — exceed — Proper fee. 


Rs. 

Rs. 

Rs. 

A. 

1,100 

1,200 

120 

O 

1,200 

1,300 

126 

4 

1,300 

1,400 

132 

8 

1,400 

1,500 

138 

12 

1,500 

1,600 

145 

0 

1,600 

1,700 

151 

4 

1,700 

1.800 

157 

8 

1,800 

1,900 

163 

12 

1,900 

2,000 

170 

0 

2,000 

2,100 

176 

5 

2,100 

2,200 

182 

8 

2,200 

2,300 

188 

12 

2,300 

2,400 

195 

0 

2,400 

2,500 

201 

4 

2,500 

2,600 

207 

8 

2,600 

2,700 

213 

12 

2,700 

2,800 

220 

O 

2,800 

2,900 

226 

4 

2,900 

3,000 

232 

8 

3,000 

3,100 

238 

12 

3,100 

3,200 

245 

0 

3,200 

3,300 

251 

4 

3 , 3 <>o 

3,400 

257 

8 

3,400 

3 , 5 °o 

263 

12 

3,500 

3,600 

270 

O 

3,600 

3,700 

276 


3 , 7 °° 

3,800 

282 

s 

3,800 

3,900 

2 88 

12 

3,900 

4,000 

295 

O 

4,000 

4,100 

301 

4 

4,100 

4,200 

307 

8 

4,200 

4,300 

3 i 3 

12 

4,300 

4,400 

320 

0 

4,400 

4,500 

326 

4 

4,500 

4,600 

332 

8 

4,600 

4,700 

338 

12 

4 , 7 oo 

4,800 

345 

0 

4,800 

4,900 

35 i 

4 

4,900 

5,000 

357 

8 

5,000 

5,250 

370 

0 

5,250 

5,500 

382 

8 

5,500 

5,750 

395 

0 

5,750 

6,000 

407 

8 

6,000 

6,250 

420 

0 

6,35° 

6,500 

432 

8 

6,500 

6,750 

445 

0 

6,750 

7,000 

457 

8 

7,000 

7,250 

470 

0 

7,»50 

7,500 

482 

8 

7,500 

7 , 75 ° 

495 

0 

7,750 

8,000 

507 

8 

8,000 

8,250 

520 

0 

8,250 

8,500 

532 

8 

8,500 

8,750 

545 

0 

8,750 

9,000 

557 

8 

9,000 

9,250 

570 

0 

9,250 

9,500 

582 

8 

9,500 

9,750 

595 

0 

9,750 

10,000 


8 

10,000 

10,500 

626 

4 

10,500 

1 1,000 

6 45 

0 

11,000 

11,500 

603 

12 

11,500 

12,000 

682 

8 

12,000 

12,500 

701 

4 

12,500 

13,000 

720 

0 

13,000 

13,500 

738 

X2 
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When the amount 




When the amount or 




or value of the subicct- But does not 



value of the subject- 

But does not 


matter exceeds — 

exceed — 

Proper fee. 

matter exceeds-— 

exceed — 

Proper fee. 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

A. 

*3>5°° 

14,000 

757 

8 

29,000 

30,000 

1,232 

8 

14,000 

14,500 

776 

4 

30,000 

32,000 

1,257 

8 

14,500 

15,000 

795 

0 

32,000 

34,000 

1,282 

8 

15,000 

15*500 

813 

12 

34,000 

36,000 

1,307 

8 

15,500 

10,000 

832 

8 

36,000 

38,000 

i,332 

8 

16,000 

16,500 

851 

4 . 

38,000 

40,000 

i,357 

8 

16,500 

17,000 

87° 

0 

40,000 

42,000 

1,382 

8 

17,000 

17,500 

888 

12 

42,000 

44,000 

1,407 

8 

17,500 

18,000 

907 

8 

44,000 

46,000 

1,43® 

8 

18,000 

18,500 

926 

4 

46,000 

48,000 

i,457 

8 

18,500 

19,000 

945 

0 

48,000 

50,000 

1,482 

8 

• 19,000 

19,500 

963 

12 

50,000 

55,000 

i,5i3 

12 

19,500 

20,000 

982 

8 

55,000 

60,000 

i,545 

0 

20,000 

21,000 

1,007 

8 

60,000 

65,000 

1,578 

4 

21,000 

22,000 

1,032 

8 

65,000 

70,000 

1,607 

8 

22,000 

23,000 

1,057 

8 

70,000 

75,000 

1,638 

X2 

23,000 

24,000 

1,082 

8 

75,000 

80,000 

1,670 

O 

24,000 

25,000 

1,107 

8 

80,000 

85,000 

1,701 

4 

25,000 

26,000 

1,132 

8 

85,000 

90,000 

1,732 

8 

26,000 

27,000 

!,157 

8 

90,000 

95,000 

1,763 

12- 

27,000 

28,000 

1,182 

8 

95,000 1,00,000 

i,795 

O 

28,000 

29,000 

1,207 

8 





Rs. 


Rs. 

A. 

Rs. 


Rs. 

A. 

2,00,000 


2,420 

0 

5,00,000 


4,295 

O 

3,00,000 


3,045 

0 

5,35,00° 


4,500 

O' 

4,00,000 


3,870 

0 






THE UNITED PROVINCES COURT-FEES (AMENDMENT) ACT (VII OF 1933)- 
Whereas it is expedient to amend the Court-Fees Act, 1870, in its application to the United 
Provinces for the purpose hereinafter appearing, it is hereby enacted as follows : 

x. (1) This Act may be called The United Provinces Court-Fees (Amendment) Act, 1933. 
(2) It extends to the territories for the time being administered by the Local Government 
of the United Provinces. 

2. In Schedule II to the Court-Fees Act, 1870, the following Article shall be added after 
article 21 : 

22. Election petition. j (a) A petition presented to the Com- One hundred rupees.. 

1 missioner of a division or to the 
Collector of a district (or to some 
other person or tribunal specially ap- 
pointed by rule in this behalf) under 
sub-section (2) of the section 22 of 
the United Provinces Municipalities 
Act (Act II of 1916) questioning the 
election of any person as a member 
of a Municipal Board. 

(6) A petition presented to a District One hundred rupees. 
Judge (or to some other person or tri- 
bunal specially appointed by rule in 
this behalf) or to a Mimsiff under sub- 
section (2) of section 18 of the Dis- 
trict Boards Act(Act X of 1922) ques- 
tioning the election of any person as 
a member of a District Board. 


THE ORISSA COURT-FEES (AMENDMENT) ACT (V OF 1939). 

[3 1st October, 1939.] 

An Act to mend the law relating to court-fees in its application to the Province qf Orissa. 

Whereas it is expedient to amend the law rel at ing to court-foes in its application to the' 
Province of Onssa ; ** 

It is hereby enacted as follows : 

Short title and comme nc e- j. (i) This Act may be called The Orissa Court-Fees 

*nent. (Amendment) Act, 1030. 

(u) It extends to the whole of Orissa. 

(SO It shall come into force on such date as the Provincial Government may. by 
the Gazette, appoint. 
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Repeal of enactments. 

Amendment of section 2 of 
Act VII of 1870. 

Definitions. 


The Acts mentioned in Schedule A to this Act, so 'far as they apply to the whole or any 
part of the Province of Orissa, arc hereby repealed to the extent 
specified in the third column of that Schedule. 

3. For section 2 of the Court-Fees Act, 1870, hereinafter 
called the principal Act, the following section shall be substituted : — 
“2. In this Act, unless there is anything repugnant in 
subject or context, — 

(1) ‘ appeal * includes a cross objection ; 

(2) ‘ suit * includes an appeal from a decree except in section 8-A.” 

Amendment of section 6 of . * >*** 6 ° f * e £<* sfcall be renumbered 

as sub-section (i) of section 6 and, after the said sub-section. 
Act Vli 01 1870. the following sub-section shall be inserted 

“ (2) Notwithstanding anything contained in sub-S. (1), the Provincial Government may, 
by notification, direct that a copy of a document, specified as chargeable in Schedules I and II to tlaas 
Act annexed, shall be furnished by a public officer without payment of the fee indicated by either 
of the said Schedules as the proper fee for such copy and the copy so furnished shall be chargeable 
with the requisite fee only when it is filed, exhibited or recorded in any Court of justice or received 
by a public officer as mentioned in sub-S. (x).” 

5. In S. 7 of the principal Act, for the words “ in the suits next hereinafter mentioned ” the 
words “ in the suits next hereinafter mentioned except suits for 
Amendment of section 7 of relief under S. 14 of the Religious Endowments Act, 1863, or 
Act VII of 1870. under S. 91 or S. 92 of the Code of Civil Procedure, 1908,” shall 

be substituted. 


Amendment of section 7 («} 
of Act VII of 1870. 


6. In S. 7 (it) of the principal Act, after the words “ shall 
be deemed to be ” the words “ in suits for maintenance five times 
and in other ” shall be inserted. 

Omission of clause (£) of sec- 7. Clause ( b ) of S. 7 (iv) of the principal Act shall be 

tion 7 (is) of Act VII of 1870. omitted. 

^ — * <w - 

“ (iv-A) In a suit for cancellation of a decree for money or other property having a money- 
value, or other document securing money or other property having such value, according to the value 
of the subject-matter of the suit, and such value shall be deemed to be — 

if the whole decree or other document is sought to be cancelled, the amount or the value 
of the property for which the decree was passed or the other document executed ; 

8 a part of the decree or other document is sought to be cancelled such part of the amount 
or value of the property. 

Explanation . — In any case where a suit for the cancellation of a whole decree for money or 
other property having a money value, or other document securing money or other property having 
such value has to be instituted, but the substantial relief claimed is only in respect of a part of the 
amount or the value of the property for which the decree was passed or the other document was 
executed, the value of the subject-matter of the suit shall be deemed to be such part of the amount 
or value of the property in respect of which the relief is sought.*' 


Amendment of paragraph (v) 
of section 7 of Act VII of 1870. 


9. In paragraph (v) of S. 7 of the principal Act- 


(1) In clause (a), for the word “ ten ” the word “ twenty ” shall be substituted ; 

(2) in clause (a), for the word " five ” the word “ ten ” shall be substituted ; 

(3) the following proviso shall be inserted after the existing proviso : — 

M Provided further that in suits for possession of land if rules are foamed under S. 3 of the* 
Suits Valuation Act, 1887, for determining the value for the purposes of jurisdiction, the value so 
determined shall be deemed to be the value of the land for the purposes of this paragraph ; and 

(3) the existing Explanation shall be re-numbered as Explanation x, and, after the Expla- 
nation so re-numbered, the following Explanation shall be added, namely : — 

" Explanation IL — In this paragraph * building * includes a house, outhouse, stable, privy 
urinal shed, hut, wall, and any other such structure whether of masonry, bricks, wood, mud, metal 
or any other material whatsoever.** 


xo. In S. 7 of the principal Act after paragraph (vi) the 
following paragraph shall be inserted : — 


Insertion of new paragraph 
(vi-A) in section 7 of Act VII 
of 1870. 

“ (vi-A) In suits for partition and separate possession of a share of joint family property 
or of joint property, or to enforce a right to a share in any property on the ground that it is joint family 
property or joint property — 

if the plaintiff alleges that he has been excluded from possession of the properly of which 
he to be a coparcener or co-owner— according to the market value of the share in respect 

of which the suit is instituted. , . 

Explanation. — The word * possession * for the purposes of this paragraph includes constructive- 
possession.” 

Insertion of new section 8-A 11. After S. 8 of the principal Act, the following section! 

in Act VII of 1870. shall be inserted s— - 
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" 8-A. In every suit in which an ad valorem Court-fee is payable under this Act on the plaint, 
the plaintiff shall file with the plaint a statement of particulars of 
Statement of particulars of the subject-matter of the suit and his own valuation thereof unless 
subject-matters of suits and such particulars and the valuation are contained in the plaint, 

plaintiff’s valuation thereof. The statement shall be in such form and shall contain such parti. 

culars as may be prescribed by the Provincial Government by 
notification in the Gazette. In every such suit the plaintiff shall also, if the Court so directs, file 
a duplicate copy of the plaint and of the said statement.* 9 
Amendment of section n of 12. For the second paragraph of S. 11 of the principal 

Act VII of 1870. Act the following paragraph shall be substituted : — 

“ Where a decree directs an enquiry as to mesne profits which have accrued on the property 
during a period prior to the institution of the suit, if the profits ascertained on such inquiry exceed 
the profits claimed, no final decree shall be passed till the difference between the fee actually paid 
and the fee which would have been payable had the suit comprised the whole of the profits so ascertained 
is paid. If the additional fee is not paid within such time as the Court shall fix, the claim for the 
excess shall be dismissed, unless the Court, for sufficient cause, extends the time for payment. 

Where a decree directs an inquiry as to mesne profits from the institution of the suit and 
a final decree is passed in accordance with the result of such inquiry, the decree shall not be executed 
until such fee is paid as would have been payable on the amount claimed in execution if a separate 
suit had been instituted therefor.** 


Amendment of section 12 of 13. (1) In S. 12 of the principal Act, for paragraph (ii) 

Act VII of 1870. the following paragraph shall be substituted : — 


M (ii) But whenever any such suit comes before a Court of appeal, reference or revision, 
if such Court considers that the said question has been wrongly decided, it shall — 



(1) if the party required to pay is the appellant or petitioner, the appeal or petition shall 
be stayed until the additional fee is paid. If the additional fee is not paid within such lime as the 
Court shal l fix, the appeal or 'petition shall be dismissed ; 


(ii) if the party required to pay is the respondent or the opposite party, the Court shall 
fix a date before which such party shall pay the amount of court-fee due from him and, if such party 
foils to pay the fee required before the date fixed by the Court, the Court shall recover the amount 
of such fee from him as if it were an arrear of land revenue. Where the Court considers that the 
amount of such fee should be paid to the respondent or the opposite party by the appellant or the 
petitioner, as the case may be, the Court may provide for such payment in the order as to cost in the 
said appeal or petition ; and 


(b) in any case in which the decision is that any excess fee has been levied, direct the refund 
of so much excess fee to the party who paid it as would not have been payable had the question 
been rightly decided. 1 

. . Explanation . — -For the purposes of this section a question relating to the class ifi ca tion of any 

suit m regard to S. 7 shall not be deemed to be a question relating to the valuation.’* 


Amendment of section 18 of 
Act VII of 1870. 

Amendment of section 35 of 
Act VII of 1870. 


14. In S. 18 of the principal Act, for the words cs eight 
annas the words “ one rupee ’* shall be substituted. 

x 5 * For S. 35 of the principal Act, the following section 
shall be substituted: — 


“ 35 - (0 The Provincial Government may from time to time subject to such conditions 
Power to suspend, reduce or ^ r ^? 1CtloIls ma ^ t0 impose, by notification in the 

remit fees. suspend the payment of or reduce or remit, in the whole 

i* ***?= • n » ***.123 i'lSMS.’SiiLsjs 

direct that such fee may he recovered as if it were an arrear of land revenue.** purpose 

Amendm ent of Article 1 of 16. For Article 1 of Schedule I of nrmria«i 

Schedule I of Act VII of 1870. following Article shall be substituted P pi Act *** 


Number. 


(1) Plaint, written statement 
_ a set-off or counter-claim 
or memorandum of appeal (not 
otherwise provided for in this Act) 
presented to any Civil or Revenue, 
Court except those mentioned in 
section 3. 


When the amount or value of the sub- 
ject-matter in dispute does not exceed 
five rupees. 

When such amount or value exceeds five 
rupees, for every five rupees, or part 
thereof, in excess of five rupees,' up 
to one hundred rupees. 

When such amount or value exceeds one 
hundred rupees, for every ten rupees, 
or part thereof, in excess of one hund- 
red rupees, up to five hundred rupees. 


Proper fee. 


Six annas. 


Six annas. 


One rupee. 
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Number. 



When such amount or value exceeds five 
hundred rupees, for every ten rupees, 
or part thereof, in excess of five hund- 
red rupees up to one thousand rupees. 

When such amount or value exceeds one 
thousand rupees, for every one hund- 
red rupees, or part thereof, in excess 
of one thousand rupees, up to seven 
thousand and five hundred rupees. 

When such amount or value exceeds 
seven thousand five hundred rupees, 
for every two hundred and filly rupees 
or part thereof, in excess of seven 
thousand five hundred rupees, up to 
ten thousand rupees. 

When such amount or value exceeds ten 
thousand rupees, for every five hund- 
red rupees, or part thereof, in excess 
of ten thousand rupees, up *o twenty 
thousand rupees. 

When such amount or value exceeds 
twenty thousand rupees, for every one 
thousand rupees, or part thereof, in 
excess of twenty thousand rupees, up 
to thirty thousand rupees. 

When such amount or value exceeds 
thirty thousand rupees, for every two 
thousand rupees, or part thereof, in 
excess of thirty thousand rupees, up 
to fifty thousand rupees. 

When such amount or value exceeds 
fifty thousand rupees, for every five 
thousand rupees, or part thereof, in 
excess of fifty thousand rupees. 


[One rupee two annas. 


I Seven rupees eight an- 
I nas. 


Fifteen rupees. 


Twenty-two rupees 
eight annas. 


| Thirty rupees. 


Thirty rupees. 


Thirty-seven rupees 
eight annas.” 


Insertion of new Articles 3 
and 3-A in Sdtedule I of Act 
VII of 1870. 


17. In Schedule 1 of the principal Act after Article a* 
the following Articles shall be inserted : 


Proper fee. 


3. Plaint or written statement 
pleading a set-off or counter-claim 
in any suit of the nature cognisable 
by a Court of Small Causes when 
the amount or value of the subject- 
matter does not exceed Rs. 500. 


When the amount or value of the sub- Six annas, 
ject-matter in dispute does not exceed 
five rupees. 


3- A. Plaint or memorandum of 
appeal in each of the following suits: 

(1) to obtain a declaratory de- 
cree where no consequential relief 
prayed; 

(2) to set aside an award ; 


(3) to obtain a declaration that 
an alleged adoption is invalid or 
never in fact took place or to obtain 
a declaration that an adoption is 
valid. 


When such amount or value exceeds five 
rupees, for every five rupees, or part 
thereof, in excess of five rupees, up to 
one hundred rupees. 

When such amount or value exceeds one 
hundred rupees, for every ten rupees, 
or part thereof, in excess of one hund- 
red rupees, up to five hundred rupees. 

When the value for purposes of juris- 
diction does not exceed three thou- 
sand rupees. 

When the value exceeds three thousand 
rupees but does not exceed four thou- 
sand rupees. 

When such value exceeds four thousand 
rupees, for every two thousand rupees, 
or part thereof, in excess of four thou- 
sand rupees, up to ten thourand 
rupees. w 

When such value exceeds ten thousand 
rupees, for every ten thousand rupees, 
or part thereof, in excess often thou- 
sand rupees, up to fifty thousand 
rupees. j 


Six annas. 


Twelve annas. 


Fifteen rupees. 


Fifty rupees. 


Fifty rupees. 


Fifty rupees. 
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Number. | I Proper fee. 

When such value exceeds fifty thousand One hundred rupees. 

. rupees, for every fifty thousand rupees 

or part thereof, in excess of fifty thou- 

sand rupees. 

Amendment of Article 6 of x8. In the third column of Article 6 of Schedule I of 

Schedule I of Act VII of 1870. the principal Act — 

(a) for the words “ four annas ” die words six annas ” shall be substituted ; 

(b) for the words “ eight annas M the words “ twelve annas ” shall be substituted ; 

(c) for the words 4 6 one rupee ” the words “ one rupee eight annas ” shall be substituted. 

Amendment of Article 7 of 19. For Article 7 of Schedule I of the principal Act the 

Schedule I of Act VII of 1870. following Article shall be substituted: — 


umber. 



“ Copy of decree or order having] When such a decree or order is made by 
the force of a decree. a MunsifTs Court or a Court of Small 

Causes, or a Revenue Court — 

(a) if the amount or value of the subject- Eight annas, 
matter of the suit wherein such decree 

or order is made does not exceed one 
hundred rupees ; 

(b) if such amount or value exceeds one One rupee, 
hundred rupees but does not exceed 

one thousand rupees ; 

(c) if such amount or value exceeds one One rupee eight annas, 
thousand rupees. 

When such decree or order is made by Three rupees. 

. the Court of a District Judge or of a 

Subordinate Judge. 

When such decree or order is made by Three rupees if the 
High Court. amount or value of 

the subject-matter 
of the suit wherein 
such decree or order 
is made does not 
exceed one thousand 


I rupees ; six rupees, 
j if such amount or 
value exceeds one 
* thousand rupees.” 


Amendment of Article 9 of 
Schedule I of Act VII of 1870. 

Amendment of table of rates 
and insertion of new tables in 
Schedule I of Act VII of 1870. 

Amendment of Article r of 
Schedule II of Act VII of r 870. 


20.. In the third column of Article 9 of Schedule I 
of the principal Act, for the words “eight annas” the words 
“ twelve annas ” shall be substituted, 

21. For the table of rates of ad valorem, fees annexed to 
Schedule I of the principal Act, the tables set forth in Schedule B 
to this Act shall be substituted. 


Schedule HofAct VII of 1 870. 2a - In Article I of Schedule II of the principal Act,— 

(a) in the third column opposite clause {a) for the words “ one anna ” the words “ two 
annas 99 snail be substituted ; 

{b) in the third column opposite clause ( b ) for the words “ eight annas ” the words “ in 
the case of a c rim i n a l complaint and appeal one rupee and in other cases twelve annas 99 shall be 
substituted ; 

(0) in the third column opposite clause (c) for the words “ one rupee 99 the words “ one 
rupee eight annas'” shall be substituted ; 

(d) in the second and third columns, for clause (d) and the words opposite the said clause 
the following shall be substituted : — 

“ (d) (i) When presented to a High Court under section 115 of the Code of Civil Procedure, 
1908, for revision of an order — 

(a) When the value of the suit or proceedings to which the Five rupees, 
order relates does not exceed one thousand rupees ; 

(b) When the value of the suit or proceeding exceeds one Ten rupees, 
thousand rupees. 

(ii) When presented tp a High Court otherwise than under Two rupees.” 
that section. 


Amendment of Article i-A 23. In the third column of Article i-A of Schedule II of 

of Schedule II of Act VII of the principal Act, for the words “ twelve arinay »» the words “ one 
1870. rupee ” shall be substituted. 

Amendment of Article 10 of ta*i _ t 

Schedule II of Act VH of 1870. 2 4 - *a Article 10 of Schedule II of the principal Act, — 
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in the third column — 

(i) for the words “ eight annas ” the words “ one rupee ” shall be substituted ; 

(ii) for the words “ one rupee ” the words ** two rupees ” shall be substituted ; 

(Hi) for the words “ two rupees ” the words “ three rupees ” shall be substituted. 

SchSSTfAtt 1 8 7 of 2 5 - In ArticIe ” of Schedule 11 of the Principal Act,- 

(a) for the entry in the first column, the following entry shall be substituted : — 

“ Memorandum of appeal when the appeal is from an order inclusive of an order deter- 
mining any question under section 47 or S. 144 of the Code of Civil Procedure and is presented.” 

(b) in the third column — 

(i) for the words “ eight annas ” the words “ one rupee ” shall be substituted ; 

(ii) for the words “ two rupees ” the words “ four rupees ” shall be substituted. 

Amendment of Article 12 of a6. In the third column in Article 12 of Schedule 31 

.Schedule II of Act VII of of the principal Act, for the words <s five rupees ” the words M ten 
1870. rupees ” shall be substituted. 

27. In the third column in Article 14 of Schedule II of the 
principal Act, for the words “five rupees” the words “ten 
rupees” shall be substituted. 


Amendment of Article 14 
■of Schedule II of Act VII 
of 1870. 

Amendment of Article 17 
and insertion of new Article 1 7- 
A in Schedule II of Act VII of 
.1870. 


28. For Article 17 of Schedule II of the principal Act 
the following two Articles shall be substituted : — 


Number. 


Proper fee. 


“ 17. Plaint or memorandum 
of appeal in a suit, — 

(i) to alter or set aside a summary 
decision or order of any of the Civil 
Courts not established by Letters 
Patent or of any Revenue Court ; 

(ii) to alter or cancel any entry in 
a register of the names of the pro- 
prietors of revenue-paying estates ; 

(iii) for relief under section 14 of 
the Religious Endowments Act, 
1863, or under section 91 or section 
■92 of the Code of Civil Procedure, 
1908. 

17-A. Plaint or memorandum 
of appeal in every suit where it is 
not possible to estimate at a money- 
value the subject-matter in dispute 
and which is not otherwise provided 
for by this Act. 


When the plaint is presented to, or the 
memorandum of appeal is against the 
decree of— 

(a) a Revenue Court in the district of 
Ganjam or Koraput ; 

(b) any other Revenue Court, or any 
Court of a District Judge, Subordi- 
nate Judge or Munsiff. 


Fifteen rupees. 
Fifteen rupees. 


Fifteen rupees. 


Ten rupees. 


Fifteen rupees if the 
value for purposes 
of jurisdiction does 
not exceed four thou- 
sand rupees, one 
hundred rupees if 
such value exceeds 
four thousand ru- 


29. In Article 18 of Schedule II of the principal Act — 


Amendment of Article 18 of 
Schedule II of Act VII of 1870. 

(a) for the entry in the first column, the following entry shall be substituted : — 

“ Application under paragraph 1 7 or paragraph 20 of the second Schedule to the Code 
of Civil Procedure, 1908 ” ; 

(&) in the third coumn for the words “ ten rupees ” the words “ fifteen rupees ” shall be 
substituted. 


Amendment of Article 19 of 
Schedule II of Act VII of 1870. 

Amendment of Article 20 of 
Schedule II of Act VII of 1870. 

Amendment of Article 21 of 
Schedule II of Act VII of 1870. 


30. In the third column in Article 19 of Schedule II of the 
principal Act, for the words “ ten rupees ” the words “ fifteen 
rupees” shall be substituted. 

31. In the third column in Article 20, Schedule II of the 
principal Act, for the words “ twenty rupees ” the words “ thirty 
rupees ” shall be substituted. 

32. In the third column in Article 21, Schedule II of the 
principal Act, for the words “ twenty rupees ” the words “ thirty 
rupees” shall be substituted. 
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{See section a). 
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subject-matter 

exceeds 

exceed 

Proper fee. 

subject-matter 

exceeds 

exceed 

Proper fee. 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. A. 

920 

930 

95 

14 

6,400 

6,500 

516 4. 

930 

940 

97 

O 

6,500 

6,600 

523 12 

940 

950 

98 

2 

6,600 

6,700 

53 * 4 

QRO 

960 

99 

4 

6,700 

6,800 

538 12 

900 

970 

100 

6 

6,8oo 

6,900 

546 4 

970 

980 

IOX 

8 

6,900 

7,000 

555 *» 

980 

990 

102 

10 

7,000 

7,100 

56* 4 

99 ° 

1,000 

103 

12 

7,xoo 

7,200 

568 12 

1,000 

1,100 

XII 

4 

7,200 

7 , 3 <>o 

576 4 

1,100 

1,200 

xi8 

12 

7,300 

7,400 

583 *» 

1,200 

1 , 3 °° ■ 

106 

4 

7,400 

7,500 

591 4 

1,300 

1 ,400 

133 

12 

7 * 50 ° 

7,750 

606 4 

1,400 

1,500 

141 

4 

7 . 75 ** 

8,000 

621 4 

1,500 

1 ,600 

148 

12 

8,000 

8,250 

636 4 

1,600 

1,700 

156 

4 

8,350 

8,500 

6§* 4 

1,700 

i, 800 

163 

12 

8,500 

8,750 

666 4 

1,800 

1,900 

* 7 i 

4 

8 , 75 <> 

9,000 

68 x 4 

1,900 

2,000 

178 

12 

9,000 

9,250 

696 4 

2,000 

2,100 

186 

4 

9 * 25 o 

9 , 5 oo 

7 ** 4 

2,100 

2,200 

i 93 

12 

9 , 5 oo 

9,750 

726 4 

2,200 

2,300 

201 

4 

9*750 

10,000 

74 * 4 

2,300 

2,400 

208 

12 

10,000 

x 0,500 

763 xst 

2,400 

2,500 

2x6 

4 

10,500 

11,000 

786 4 

2,500 

2,600 

223 

12 

1 1,000 

11,500 

808 12 

2,600 

2,700 

231 

4 

IX, 500 

12,000 

83* 4 

2,700 

2,800 

238 

X 2 

12,000 

13,500 

853 X2 

2,800 

2,900 

246 

4 

12,500 

13,000 

876 4 

2,900 

3,000 

253 

12 

13,000 

* 3,500 

898 X2 

3,000 

3,100 

261 

4 

13,500 

x 4,000 

921 12 

3,100 

3,200 

268 

12 

14,000 

*4,500 

943 12 

3,200 

3 , 3 oo 

276 

4 

14,500 

15,000 

906 4 

3,300 

3,400 

283 

12 

15,000 

*5,500 

988 12 

3,400 

3 , 5 oo 

291 

4 

* 5,500 

x 6,000 

1,0X1 4 

3,500 

3,000 

3,600 

298 

X2 

i 6 ,ooo 

16,500 

16,500 

1,033 12 

3,700 

306 

4 

17,000 

1,056 4 

3 , 7 oo 

3,800 

3*3 

IS 

17,000 

*7,500 

1,078 12 

3,800 

3 , 9 oo 

321 

4 

*7,500 

18,000 

1,101 4 

3,900 

4,000 

328 

X2 

18,000 

18,500 

1,123 12 

4,000 

4,100 

336 

4 

*8,500 

19,000 

i,X46 4 

4,100 

3,200 

343 

x 2 

19,000 

*9,500 

1,108 12 

4,200 

4,300 

351 

4 

* 9 , 5 <>o 

20,000 

*, 9 H 4 

4,300 

4,400 

35 | 

12 

20,000 

21,000 

1,221 4 

4,400 

4,500 

366 

4 

21,000 

22,000 

1,25* 4 

4,500 

4,600 

373 

12 

22,000 

23,000 

x,28x 4 

4,000 

4.700 

381 

4 

23,000 

24,000 

1 , 3 ** 4 

4,700 

4,800 

388 

12 

24,000 

25,000 

*, 34 * 4 

4,800 

4,900 

396 

4 

25,000 

26,000 

*, 37 * 4 

4,900 

5.000 

403 

12 

26,000 

27,000 

*,40* 4 

5,000 

5,100 

4x1 

4 

27,000 

28,000 

i, 43 * 4 

5,100 

5,200 

418 

12 

28,000 

29,000 

1,46* 4 

5,200 

5,300 

426 

4 

29,000 

30,000 

*, 49 * 4 

5 , 3 <» 

5,400 

433 

X2 

30,000 

32,000 

*, 5 ** 4 

5,400 

5*§oo 

441 

4 

32,000 

34,000 

*, 55 * 4 

5 , 5 oo 

5,600 

448 

X 2 

34,000 

36,000 

*,§ 8 * 4 

5,600 

5,700 

45 6 

4 

36,000 

38,000 

x, 6 ix 4 

5 , 7 °° 

5,800 

463 

12 

38,000 

40,000 

1,641 4 

5,800 

5,900 

471 

4 

40,000 

42,000 

1,671 4 

5,900 

6,000 

478 

X 2 

42,000 

44.000 

46.000 

1,701 4 

6,000 

6,100 

486 

4 

44,000 

I, 73 i 4 

6,100 

6,200 

493 

X2 

40,000 

48,000 

1,761 4 

6,200 

6,300 

6,300 

6,400 

501 

508 

4 

12 

48,000 

50,000 

*, 79 * 4 

When the amount or value exceeds Rs. *50,000 for every five 

thousand rupees or part 

thereof in excess 

of fifty thousand 

rupees — thirty-seven rupees eight annas. _ t 

Article 3 of 

(b) Table of rates of ad valorem fees 
Schedule I. 

C* CL M.— 260 

leviable on plaints, etc., 

mentioned in 
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When the amount 




When the amount 




or value of the 
subject-matter 

But does not 
exceed — 

Proper fee. 

or value of the 
subject-matter 

But does 
exceed- 

Proper fee. 

exceeds — 




exceeds — 




Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

A* 

m m 

5 

0 

6 

200 

210 

15 

X2 

5 

10 

0 

12 

210 

220 

16 

8 

10 

15 

1 

2 

220 

230 

17 

4 

15 

20 

X 

8 

230 

240 

18 

0 

20 

35 

1 

14 

240 

250 

18 

12 

*5 

30 

2 

4 

250 

260 

260 

19 

8 

So 

35 

2 

10 

27° 

20 

4 

35 

40 

3 

0 

27° 

200 

21 

0 

40 

45 

3 

6 

280 

290 

21 

12 

45 

50 

3 

12 

290 

300 

22 

8 

5° 

55 

4 

2 

300 

$10 

23 

4 

& 

60 

4 

8 

310 

320 

24 

0 

65 

4 

14 

320 

330 

24 

12 

65 

70 

5 

4 

330 

340 


8 

70 

75 

5 

10 

340 

350 

26 

4 

75 

80 

6 

0 

350 

360 

27 

0 

80 

85 

6 

6 

360 

370 

2 Z 

12 

85 

90 

6 

12 

370 

380 

28 

8 

9° 

95 

7 

2 

380 

390 

29 

4 

95 

100 

7 

8 

390 

400 

30 

0 

100 

no 

8 

4 

400 

410 

30 

12 

no 

120 

9 

7 

4x0 

420 

31 

8 

120 

130 

9 

12 

420 

430 

32 

4 

130 

140 

10 

8 

430 

440 

33 

0 

140 

150 

160 

11 

4 

440 

45 ° 

33 

12 

150 

12 

0 

450 

460 

34 

8 

160 

170 

180 

J2 

12 

460 

470 

35 

4 

17° 

13 

8 

470 

480 

36 

0 

180 

190 

14 

4 

480 

490 

36 

12 

190 

200 

*5 

0 

490 

500 

37 

8 


U. P. COURT-FEES (AMENDMENT) ACT (II OF 1936). 1 
[Passed by toe Local Legislature of the United Provinces of Agra and Oudh.] 1 
An Act further to amend the Court-Fees Act, 1870 (VII of 1870) in its application to the United Provinces - 

Whereas it is expedient to amend the Court-Fees Act, 1870, 
Preamble. in its application to the United Provinces ; 

And whereas the previous sanction of the Governor-General has been obtained, under section 
Bo-A, sub-section (3) of the Government of India Act, to the passing of this Act; 

It is hereby enacted as follows : — 

Title, extent, commence- 1. (1) This Act may be called The United Provinces 

•ment and duration. Court-fees (Amendment) Act, 1936. 

S it extends to the whole of the United Provinces. 

It shall come into force on the first day of May, 1936, and shall remain in force up to 
•the thirtieth day of April, 1939. 

2. To section 6 of the Court-Fees Act, 1870, hereinafter 
Amendment of s. 6 of Act referred to as “ the said Act,” the following provisos shall be added. 
Act VII of 1870. namely : — 

“ Provided that where such document relates to any suit, appeal or other proceeding under 
the Oudh Rent Act, 1886, the Agra Tenancy Act, 1926, or the United Provinces Land Revenue 
Act, 1901, the fee payable shall be three-quarters of the fee indicated in cither of the said schedules 
except where the document is of any of the kinds specified as chargeable in the first schedule and 
the amount or value of the subject-matter of the suit, appeal or proceeding to which it relates exceeds 
■Rs. 500; 

Provided further that the fee payable in respect of any such document as is mentioned in 
the foregoing proviso shall not be less than that indicated by either of the said schedules before the 
t commencement of this Act.” 

3. In paragraph (0) of section 7 of the said Act for the 
Amendment of Paragraph (z>) word “ ten ” in Clause (a) the word “ twenty ” shall be substituted 

►of S. 7 of Act VII of 1870. and for the word ** five ” in Clause (b) the word * e six ” shall be 

substituted. 


1 Published in Government Gazette, dated Allahabad, nth April, 1936.' 
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Amendment of paragraph 4. For Paragraph (ix) of section 7 of the said Act, the 

(ix) of S. 7 of Act VII of 1870. following shall be substituted, namely: — 

“ (ix) In suits against a mortgagee for the recovery of the property mortgaged ; according 
•to the principal money expressed to be secured by the instrument of mortgage. 

“ (ix) In suits by a mortgagee to foreclose the mortgage or where the mortgage is made 
by conditional sale, to have the sale declared absolute ; according to the total amount claimed by 
way of principal and interest ; 


Amendment of S. 18 of Act 5. In section 18 of the said Act for words “ eight armas ** 

VII of 1870. the words “ twelve annas ” shall be substituted. 

Amendment of Schedule I to 6. In Schedule I to the said Act the following amendments 

Act VII of 1870. shall be made, namely : — 

(*) In Article 1 for the entries in the second and third columns, the entries shown in the 
first anH second col umns respectively of Schedule A to this Act shall be substituted. 

(it) After Article 2 the following shall be added as Article 2-A namely : — 

“ 2-A. Application or written The same fee which would 

statement by a defendant in a have been payable on a 

suit for partition praying for plaint if such defendant 

partition of his share in the instituted a suit for parti- 

property sought to be parti- tion.” 

tioned. 


(Hi) In Article 6 for the words <e four,’* “ eight ” and “ one rupee 99 in the third column, 
■the words “ six,** “ twelve ” and “ one rupee eight annas,” respectively, shall be substituted. 

(iv) In Article 7 for the words “ eight ” and “ one rupee ” in the third column, the words 
twelve*' and “one rupee eight annas,” respectively, shall be substituted. 

(d) In Article 8 for the word “ eight 5 in the third column the word “ twelve ” shall be sub- 
stituted. 


(vi) In Article ti for the entries above the proviso in the second column and the entries 
•in the third column, the following shall be substituted ; 

“ When the amount or value of the property in respect 
of which the grant of Probate or Letters is made 
exceeds one thousand rupees, but does not exceed ten 
thousand rupees ; 

'When such amount or value exceeds ten thousand 
rupees, but does not exceed fifty thousand rupees ; 

When such amount or value exceeds fifty thousand 
rupees, but does not exceed one lakh of rupees ; 

When such amount or value exceeds a lakh of rupees, 
for the portion of such amount or value which is in 
in excess of a lakh of rupees ; 

(pH) In Article 12 for the entries in the first and second columns and for the first paragraph 
.in the third column, the following shall be substituted : 


Two per centum on such amount or value. 


Two and one-half per centum on such 
amount or value. 

Three per centum on such amount or 
or value. 

Pour per centum on such amount or 
value.” 


“ 12. Succession Certificate 
under the Indian Succession Act, 
* 925 - 


When the amount or value of the 
debt or security or the aggregate 
amount of the debts or securities 
specified in the certificate under 
Section 374 of the Act does not 
exceed twenty thousand rupees ; 


When such amount or value exceeds 
twenty thousand rupees, but does 
not exceed fifty thousand rupees, or 
the portion of such amount or value 
which is in excess of twenty thousand 
rupees ; 


When such amount or value ex- 
ceeds fifty thousand rupees, but does 
not exceed a lakh of rupees, for the 
portion of such amount or value 
which is in excess of fifty thousand 
rupees. 


Two per centum on 
such amount or value 
and three per cen- 
tum on the amount 
or value of any debt 
or security to which 
the certificate is ex- 
tended under Section 
376 of the Act. 

Two and half per cen- 
tum on such amount 
or value and a three 
and three-quarter 
per centum on the 
amount or value of 
any debt or security 
to which the certifi- 
cate is extended 
under Section 376 of 
the Act. 

Three per centum on 
such amount or value 
and four and a half 
per centum on the 
amount or value of 
any debt or security 
to which the certifi- 
cate is extended 
under section 376 of 
the Act. 
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When such amount or value exceeds 
a lakh of rupees for the portion of such 
amount or value which is in excess of a 
lakh of rupees. 


Four per centum on 
such amount or 
value and six per 
centum on the am- 
ount or value of any 
debt or security to 
which the certificate 
is extended under 
section 736 of the 
Act” 

For the table of ad valorem fees leviable on the institution of suits, the table shown in 
Schedule B to this Act shall be substituted. 

Amendment of Schedule II 7. In Schedule II to the said Act the following amend- 

to Act VH of 1870. ments shall be made, namely : — 

(i) In Article 1 for the words “ one anna,” “ eight annas ” and “ one rupee ” in the third 
column the words “ two annas,” “ twelve annas ” and “ one rupee and eight annas,” respectively, 
shall be substituted ; and the following shall be substituted for Clause (d) in the second column and 
the entry against the same in the third column : 

(t (d) When presented to the Board of Revenue for revision Three rupees, 
of a judgment or order. 


S When presented to a High Court : 

^ A*. 


Fifty rupees. 
Four rupees. 
Three rupees. 51 


1) Under the Indian Companies Act, 1913 (Act VII of 
1913), for winding up a company. 

(a) Under section 115 of the Code of Civil Procedure, 

1908 (Act V of 1908), for revision of an order. 

(3) In any other case 

(it) In Article i-A for the words “ twelve annas 95 in the third column the words u one 
rupee two annas” shall be substituted. 

(it i) In Articles 5, 6 and 7 for the word “ eight ” in the third column the word “ twelve ” 
shall be substituted. 

(ib) In Article 10 for the words “ eight annas, 95 “one rupee 55 and “ two rupees 55 in the 
third column the words “ twelve annas, 95 " one rupee eight annas 59 and M three rupees,” respectively,, 
shall be substituted. 


(v) For Artide 11, the following shall be substituted : 


xx. Memorandum of appeal 
when the appeal is not from a decree 
or an order having the force of a 
decree and is presented. 


(a) to any Civil Court other than a 
High Court or to any Revenue Court 
or executive Officer other than a Com- 
missioner of the division or Chief Con- 
trolling Revenue or Executive 
Authority. 

(b) to a Commissioner of the division | 
to to a High Court or to a Chief Con- 
trolling Executive or Revenue Autho- 
rity. 


Twelve annas. 


Two rupees. 
Three rupees. 5 ' 


Five rupees. 
Ten rupees. 

Seven rupees 
annas. 


eight 


(vi ) The bracket opposite Articles 12, 13, and 14 in the second column shall be omittedi 
and for Artide 12 the following shall be substituted : 

12. Caveat. | Where the amount or value of the 

property in respect of which the caveat 
is lodged — 

(a) does not exceed five thousand rupees 

(b) exceeds five thousand rupees. 

(vii) For Artide 14, the following shall be substituted, namely,— 

14. Petition in a suit under thel .... 

Native Converts 9 Marriage Dissolu-| 
tion Act, 1886. J 

(otii)In Artide 17 for the words “ Ten rupees ” in the third column, the words ' 
rupees shall be substituted, and the following proviso shall be added : 

_ J* Provided that in a suit filed before a High Court under its original jurisdiction the fee 
chargeable under this Artide shall be one hundred rupees. 8 J 

(£*) For Artide 18, the following shall be substituted, namely 

«i8. Application under Pam- Fifteen rupees.” 

graph 1 7 or Paragraph 20 of the 
Second Schedule of the Code of 
Civil Procedure, 1908. 

In Artide 19 for the word “ ten ” in the third column, the word “ fifteen 95 be 

in the third column the word “ thirty 59 


‘Fifteen 


subsl 

(*») In Articles 20 and 21 for the word ” twenty 5 
shall be substituted. 
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8. “ Nothing in this Act shall apply to any application or proceeding under the United 
Provinces Agriculturists’ Relief Act, 1934, the United Provinces 
saving. Encumbered Estates Act, 1934, the United Provinces Regulation 

of Execution Act, 1934, and the United Provinces Regulation of Sales Act, 1934, which shall continue 
to be governed by the Court-Fees Act, 1870, as if it had not been amended by this Act. 

Schedule A. 

when the amount or value of the subject-matter in dispute does not 
exceed five rupees. 

when such amount or value exceeds five rupees, for every five rupees 
or part thereof, in excess of five rupees, up to one hundred rupees, 
when such amount or value exceeds one hundred rupees, for every 
ten rupees, or part thereof^ in excess of one hundred rupees, up to 
two hundred rupees. 

when such amount or value exceeds two hundred rupees, for every 
ten rupees, or part thereof, in excess of two hundred rupees, up 
to five hundred rupees. 

when such amount or value exceeds five hundred rupees, for every 
ten rupees, or part thereof, in excess of five hundred rupees, up to 
one thousand rupees. 

when such amount or value exceeds one thousand rupees, for every 
one hundred rupees, or part thereof, in excess of one thousand 
rupees, up to five thousand rupees, 
when such amount or value exceeds five thousand rupees, for every 
two hundred and fifty rupees, or part thereof, in excess of five 
thousand rupees, up to ten thousand rupees, 
when such amount or value exceeds ten thousand rupees, for every 
five hundred rupees or part thereof, in excess of ten thousand 
rupees, up to twenty thousand rupees, 
when such amount or value exceeds twenty thousand rupees, for 
every one thousand rupees, or part thereof, in excess of twenty 
thousand rupees, up to thirty thousand rupees, 
when such amount or value exceeds thirty thousand rupees, for every 
rupees, two thousand rupees or part thereof in excess of thirty 
thousand up to fifty thousand rupees, 
when such amount or value exceeds fifty thousand rupees, for every 
five thousand rupees, or part thereof, in excess of fifty thousand 
rupees : 

Provided that the maximum fee leviable on a plaint or memorandum 
of appeal sha 1 be four thousand five hundred rupees. 

SCHEDULE B. 


Table of rates of ad valorem fees leviable on the institution of suits . 


■When the amount 
or value of the 
subject-matter 
exceeds — 

Rs. 

But does not 
exceed — 

Rs. 

5 

Proper fee. 

Rs. A. 

0 6 

When the amount 
or value of the 
subject-matter But 
exceeds. 

Rs. 

does not 
exceed 

Rs. 

Proper fee. 

Rs. A. 

5 

10 

0 

12 

no 

120 

9 

0 

10 

15 

z 

2 

120 

130 

9 

12 

15 

20 

1 

8 

130 

140 

10 

8 

20 

25 

1 

14 

140 

150 

11 

4 

25 

30 

2 

4 

150 

160 

160 

12 

0 

30 

35 

2 

10 

170 

180 

12 

12 

35 

40 

3 

0 

170 

13 

8 

40 

45 

3 

6 

180 

190 

14 

4 

45 

50 

3 

12 

190 

200 

i 1 ! 

0 

50 

£ 

4 

2 

200 

2x0 

0 

55 

4 

8 

210 

220 

17 

0 

60 

85 

4 

14 

220 

230 . 

18 

0 

65 

70 

5 

4 

230 

240 

19 

0 

70 

Z 5 

5 

10 

240 

250 

200 

20 

0 

75 

80 

6 

0 

250 

21 

0 

80 

85 

6 

6 

260 

270 

280 

22 

0 

85 

90 

6 

12 

270 

2S0 

23 

0 

90 

95 

7 

2 

290 

24 

0 

95 

100 

7 

8 

290 

300 

25 

0 

-TOO 

IIO 

8 

4 

300 

310 

20 

0 


Six annas. 

Six annas. 

Twelve annas. 

One rupee. 

One rupee four annas. 

Six rupees four annas. 

Twelve rupees eight annas. 
Eighteen rupees twelve annas. 
Twenty-five rupees. 
Twenty-five rupees. 
Thirty-one rupees four annas. 
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When the amount 
or value of the 

subject-matter But does not 

exceeds exceed Proper fee* 


When the amount 
or value of the 

subject-matter But does not 

exceeds exceed Proper fee- 


Rs. 

Rs. 

310 

320 

320 

330 

330 

340 

340 

350 

35° 

300 

360 

37° 

37o 

380 

380 

390 

390 

400 

400 

410 

410 

420 

420 

430 

430 

440 

440 

450 

45° 

460 

460 

470 

470 

480 

480 

490 

490 

500 

500 

510 

510 

520 

520 

530 

530 

540 

540 

550 

55° 

560 

560 

57° 

580 

570 

580 

590 

590 

600 

600 

610 

€10 

620 

€20 

630 

630 

640 

640 

650 

650 

660 

660 

670 

670 

680 

680 

690 

690 

700 

700 

710 

7io 

720 

720 

730 

730 

740 

740 

750 

75° 

760 

760 

770 

770 

780 

780 

790 

790 

800 

800 

810 

810 

820 

820 

830 

830 

840 

840 

850 

850 

860 

860 

870 

870 

880 

880 

890 

890 

900 

900 

910 

910 

920 

920 

930 

930 

940 

940 

950 

95° 

960 

960 

970 


Rs. 

Am 

Rs. 

27 

0 


28 

0 

970 

s 9 

0 

980 

3o 

0 

990 

3i 

0 

1,000 

32 

0 

1,100 

33 

0 

1,200 

34 

0 

*,300 

35 

0 

1,400 

36 

0 

1,500 

1,600 

37 

0 

38 

39 

0 

0 

1,700 

1,800 

40 

0 

i,9°o 

4i 

0 

2,000 

42 

0 

2,100 

43 

0 

2,200 

44 

0 

2,300 

45 

0 

2,400 

46 

0 

2,500 

47 

0 

2,600 

48 

12 

2,700 

50 

8 

2,800 


4 

2,900 

52 

8 

3,000 

53 

12 

3,100 

55 

0 

3,200 

58 

4 

3,300 

57 

8 

3,400 

58 

12 

3,500 

60 

0 

3,000 

61 

62 

ft 

3,7°° 

3,800 

<>3 

12 

3,900 

el 

87 

0 

ft 

4,ooo 

4,100 

4,200 

68 

12 

4,300 

70 

0 

4,400 

7i 

4 

4,500 

72 

8 

4,600 

73 

12 

4,700 

75 

0 

4,800 

76 

4 

4>9°° 

77 

8 

5,000 

78 

12 

5,250 

80 

0 

5,500 

81 

4 

5,750 

82 

8 

6,000 

83 

12 

6,250 

85 

0 

6,500 

86 

4 

8,750 

87 

8 

7,000 

88 

12 

7,250 

90 

0 

7,500 

61 

4 

7,750 

92 

8 

8,000 

93 

12 

8,250 

95 

0 

8,500 

98 

4 

8,750 

97 

8 

9,000 

98 

12 

9,250 

too 

0 

9,500 

101 

4 

9,750 

102 

8 

10,000 

X03 

12 

10,500 


Rs. 

Rs. 

A. 

980 

105 

O 

990 

106 

4 

1,000 

107 

8 

1,100 

“3 

12 

1,200 

120 

0 

1,300 

126 

4 

1,400 

132 

8 

1,500 

1,000 

138 

*45 

12 

0 

1,700 

*5* 

4 

1,800 

*57 

8 

1,900 

163 

12 

2,000 

170 

0 

2,100 

*76 

4 

2,200 

182 

8 

2,300 

188 

12 

2,400 

*95 

o> 

2,500 

201 

4 

2,600 

207 

8 

2,700 

213 

12 

2,800 

220 

0 

2,900 

226 

4 

3,000 

232 

8 

3,100 

238 

12 

3,200 

*45 

O 

3,300 

*5* 

4 

3,400 

237 

8 

3,500 

3,000 

263 

270 

12- 

O 

3,7oo 

3,800 

276 

282 

ft 

3,9oo 

288 

12 

4,000 

295 

O 

4,100 

301 

4 

4,200 

307 

8 

4,300 

3*3 

12 

4,400 

320 

0 

4,500 

326 

4 

4,600 

332 

8 

4,7oo 

338 

12 

4,800 

345 

0 

4,900 

35i 

4 

5,ooo 

357 

8 

5,250 

5,500 

37° 

382 

0 

8 

5,750 

305 

0 

6,000 

407 

8 

6,250 

420 

0 

6,500 

432 

8 

6,750 

445 

0. 

7,000 

457 

0 

7,250 

470 

0 

7,500 

482 

8 

8,75° 

495 

O' 

8,000 

507 

8 

8,250 

520 

0 

8,500 

532 

8 

8,750 

545 

0 

9,000 

557 

8 

9,250 

57° 

0 

9,500 

582 

8 

9,750 

10,000 

595 

607 

8 

0 

10,500 

626 

4 

11,000 

645 

ifr 
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When the amount 




When the amount 




or value of the 

But does not 

fee. 

or value of the 

But does not 

I 

S’ 

0 

subject-matter 

exceed — 



subject-matter 

exceed 




exceeds — 




exceeds — 




Rr. 

Rs. 

Ps. 

A. 

Rs. 

Rs. 

Rs. 

A. 

11,000 

11,500 

663 

12 

26,000 

27,000 

M57 

$ 

11,500 

12,000 

682 

8 

27,000 

28,000 

1,182 

8 

12,000 

12,500 

701 

4 

28,000 

29,000 

1,207 

8 

12,50° 

13,000 

720 

0 

29,000 

30,000 

1,232 

8 

13,000 

13*500 

738 

12 

30,000 

32,000 

1*257 

8 

i 3 » 5 °o 

14,000 

757 

8 

32,000 

34»ooo 

1,282 

8 

14,000 

14*500 

776 

4 

34*000 

36,000 

13*07 

8 

14*50° 

15,000 

795 

0 

36,000 

38,000 

i>332 

8 

15,000 

15*50° 

813 

12 

38,000 

40,000 

i*357 

8 

15*500 

16,000 

832 

8 

40,000 

42,000 

1*382 

8 

16,000 

16,500 

851 

4 

42,000 

44,000 

i> 4°7 

8 

16,500 

17,000 

870 

0 

44,000 

46,000 

i»432 

8 

17,000 

17,500 

888 

12 

46,000 

48,000 

i>457 

8 

17,500 

18,000 

907 

8 

48,000 

50,000 

1482 

8 

18,000 

18,500 

926 

4 

50,000 

55>ooo 

I.5I3 

X2- 

18,500 

19,000 

945 

0 

* 55»ooo 

60,000 

1*545 

4 

19,000 

19*500 

903 

T2 

60,000 

65,000 

I *570 

O’ 

19,500 

20,000 

982 

8 

65,000 

70,000 

1,607 

8 

20,000 

21,000 

1,007 

8 

70,000 

75>ooo 

1,638 

12* 

21,000 

22,000 

1,032 

8 

75*ooo 

80,000 

1,670 

‘ 8 

22,000 

23,000 

1 »°57 

8 

80,000 

85,000 

1,701 

4 

23,000 

24,000 

1,082 

8 

85,000 

90,000 

t,732 

8 

24,000 

25,000 

1,107 

8 

90,000 

95»ooo 

1,763 

12 

25,000 

26,000 

*,132 

8 

95*ooo 

1,00,000 

1,795 

O 

And the fee increases at 

the rate 

of thirty- one rupees four annas for every thousand 

rupees, or part thereof, for example. — 






Rs. 


Rs. 

A» 

Rs. 


Rs. 

A. 

2,00,000 


2,420 

0 

5,00,000 


4*295 

0- 

3,00,000 


3«°45 

0 

5*35*000 


4*5<>o 

O' 

4,00,000 


3.670 

0 






U. P. COURT-FEES (AMENDMENT) ACT (XIX of 1938). 

[Assented by Governor-General on 9th January, 1939, and published in U. P. Gazette, dated 
14th January, 1939.] 

An Act further to amend, the Court-Fees Act , 1870 (as amended by the United Provinces Court-Fees Amendment 
Act, 1936) in its application to the United Provinces . 

Whereas it is expedient to amend the CSourt-Fees Act, 1870* 

Preamble. as (amended by the United Provinces Court Fees Amendment 

Act, 1936), in its application to the United Provinces in the manner 
hereinafter appearing ; 

It is hereby enacted as follows : 

Short title, extent and com- x. (x) This Act may be called The United Provinces- 

mencement. Court-fees (Amendment) Act, 1938. 

(2) It extends to the whole of the United Provinces. 

(3) It shall come into force on such date as the Provincial Government may by notification 
direct, and shall remain in force up to the thirtieth day of June, 1941. 

Amendment of Section 1 (3), 2. In sub-section (3) of section x of the United Provinces. 

United Provinces Act II of Court-Fees (Amendment) Act, 1936, for the words ‘April, 1939/' 
1936. the words ‘June, 1941, 9 shall be substituted. 

Amendment of Section 2, p 3. For section 2 of the Court-Fees Act, 1870, the following. 
Act VII of 1870. section shall be substituted, namely : — 

“ Definitions. — 2 In this Act, unless there is anything repugnant in the subject or context, — 

(*) ‘‘Appeal” includes a cross-objection. 

(it) “ Collector ” includes any officer, not below the rank of a Deputy Collector, appoi nted 
by the Collector, with the previous sanction of the Chief Controlling Revenue Authority, to perform, 
the functions of a Collector under this Act. 

(to) “ Revenue ” means land revenue as recorded in the Collector’s register and does not 
include cesses of any kind. . 

(iv) “ Suit ” includes a first or second appeal from a dperee in a suit.” 
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4. The existing section 6 of the Court-Fees Act, 1870, (as amended by section 2 of the United 
Provinces Court-Fees Amendment Act, 1936), shall be numbered 
Amendment of Section 6, as sub-section (1) of section 6, from the first proviso thereto the 
Act VII of 1870, as amended by words “the document is of any of the kinds specified as charge- 
by section 2 of the United Pro- able in the first schedule and *’ shall be omitted, and the follow- 
vinces Act II of 1936. ing sub-sections shall be added to it as sub-sections (2), (3), (4), (5) 

and (6), namely : — 

“ (a) Notwithstanding the provisions of sub-section (1), a Court may receive a plaint or 
memorandum of appeal in respect of which an insufficient fee has been paid but no such plaint or 
memorandum of appeal shall be acted upon unless the plaintiff or the appellant, as the case may 
be, makes good the deficiency in Court-fee within such time as may from time to time be fixed by 
the Court. 


(3) If a question of deficiency in Court-fee in respect of any plaint of memorandum of 
appeal is raised by an officer mentioned in section 24-A the Court shall, before proceeding further 
with the suit or appeal record a finding whether the court-fee is sufficient or not. If the Court finds 
that the Court-fee paid is insufficient, it shall call upon the plaintiff or the appellant as the case may be, 
to make good the deficiency within such time as it may fix, and in case of default shall reject the plaint 
or memorandum of appeal : 

Provided that the Court may, for sufficient reasons to be recorded proceed with the suit or 
appeal if the plaint or the appellant, as the case may be, gives security, to the satisfaction of the 
Court, for payment of the deficiency in court-fee within such further time as the Court may allow. 
In no case, however, shall judgment be delivered unless the deficiency in court-fce has been made 
•good, and if the deficiency is not made good within such time as the Court may from time to time 
allow, the Court may dismiss the suit or appeal. 

(4) Whenever a question of the proper amount of court-fee payable is raised otherwise than 
under sub-section (3), the Court shall decide such question before proceeding with any other issue. 

(5) In case the deficiency in court-fee is made good within the time allowed by the Court 
the date of the institution of the suit or appeal shall be deemed to be the date on which the suit was 
filed or the appeal presented. 

(6) In all cases in which the report of the officer referred to in sub-section (3) is not accepted, 
by the Court, a copy of the finding, of the Court shall forthwith be sent to the Chief Inspector of 
Stamps.” 

Insertion of new section 6-A, 5. After section 6 of the Court-Fees Act, 1870, the following 

6-B, and 6-C after section 6. sections shall be inserted as sections 6-A, 6-B, and 6-C, namely : 

" 6-A. (1) Any person called upon to make good a deficiency in court-fee may appeal against 
.such order as if it were an order appealable under section 104 of the Code of Civil Procedure. 

The party appealing shall file with the memorandum of appeal, a certified copy of the 
plaint together with that of the order appealed against. 

(2) In case an appeal is filed under sub-section (1), and the plaintiff does not make good 

the deficiency, all proceedings in the suit shall be stayed and all interim orders made, including an 
order granting an injunction or appointing a receiver, shall be discharged. ° 

(3) A copy of the memorandum of appeal shall be sent forthwith by the appellate Court 
to the Chief Inspector of Stamps. 

(4) If such order is varied or reversed in appeal, the appellate Court shall if the deficiency 
has been made good before the appeal is decided, grant to the appellant a certificate, authorizing 
him to receive back from the Collector such amount as is determined by the appellate Court to have 
been paid in excess of the proper court-fee. 

(5) The Court may such order for the payment of costs of such appeal as it deems fit and 
where such oosts are payable to the Government, they shall be recoverable as arrears of land* 
revenue. 


6-B- . (1) If the order of the Court passed under sub-section (3) of section 6 is at variance 
with the opinion of the officer by whom the question of deficiency in court-fee has been raised the 
Chief Inspector of Stamps may, within three months from the date of receipt of such order move 
by an application m writing, the Court to which an appeal lies from a decree in the suit or appeal in 
which such order has been passed, for revision of such order. t y 

(2) K such Court is of opinion that the proper court-fee has not been paid on the plaint or 
the memorandum of appeal to which such order relates, it shall record a dedication to that effect 
.and determine the amount of deficiency in court-fee. No appeal shall lie &om such order : 

Provided that nosuch declaration shall be made until the party liable to pay the courtlfee has 
had an opportunity of being heard. 

. , ( 3 ) The Court, while recording a declaration under subjection (a) may mate such order 

for the payment ofcosts as it deemsfit. Where such costs are payable to the Government, thevshaU 
be recoverable m the warmer laid down m sub-section (4) for the recovery of deficiency in com-te 
(4) When a declaration has been recorded under subjection (2),, the Court recording 
■the same shall, unless the suit or appeal has come up in appeal before such Court, in which case*! 
deficiency in court-fee shall be rwovered in the manner buddown in sub-section (ii) of section is 
sod forthwith a copy ofsuch declaration to the Court which passed the order undirsubj^doS (i) 
of section 6. Such Court shall, if the suit or appeal is still pending before it, follow thenm^I»^ 
•prescribed in subjection (3) of section 6. If the suit or appeal has alre ad y been 
Court shall forward a copy of such declaration to the Collect* who steU recovaSe 
the party concerned as if it were an arrear of land revenue. 
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«‘6-C. (1) When the Chief Controlling Revenue Authority is of opinion that the court-fee 
paid on any document filed in any Civil Court in a pending suit, appeal or other proceeding.' is- 
1 insufficient, and that the question is one of general importance and no action under section 6-B has 
been taken, it may refer the case, with its own opinion thereon, to the High Court to which such 
Civil Court is subordinate. 

(2) Every such case shall be decided by not less than two Judges of the High Court to which 
it is referred. 

(3) The High Court upon the hearing of any such, case shall decide the question raised 
thereby and shall deliver its judgment thereof containing the grounds on which the decision is founded. 

(4) If the High Court finds that the court-fee paid- was insufficient, the procedure prescribed 
by sub-Section (4) of section 6-B for realization of the deficiency shall be followed as if the decision of 
the High Court were a declaration under that section.” 

Amendment of S. 7 (iv), Act 6. For sub-section («) of section 7 of the Court-Fees Act, 

VII of 1870. *870 the following shall be substituted — 

« («) (a) In suits for maintenance and annuities or other sums payable periodically ; — 
according to the value of the subject-matter of the suit and such value shall be deemed to be 
ten times the amount claimed to be payable for one year ; 

Provided that in suits for personal maintenance by females and minors, such value shall 
:be deemed to be the amount claimed to be payable for one year. 

(b) In suits for reduction or enhancement of maintenance and annuities or other sums 
payable periodically — according to the value of the subject-matter of the suit and such value shall 
be deemed to be ten times the amount sought to be reduced or enhanced for one year.” 

Amendment of S. 7 (iv), Act 7 - For sub-section (to) of section 7 of the Court-Fees Act, 

VII of 1870. 1870, the following sub-section shall be substituted, namely : — 

^ to "obtairTa” declaratory decree or order, where consequential relief is prayed ; and 


ic/i for accounts | 

according to the am ount at which the relief sought is valued in the plaint of memorandum of appeal : 

Provided that in suits falling under clause (a), where the relief sought Js with reference to 
any immovable property such amount shall be the value of the consequential relief and if such relief 
is incapable of valuation, then the value of the immovable property computed in accordance with 
sub-section (v), (v-A) or (v-B) of this section as the case may be : 

Provided further, that in suits falling under clause ( b ), such amount shall be the approximate 
sum due to the plaintiff and the said sum shall form the basis for calculating (or determining) 
the valuation of an appeal from a preliminary decree passed in the suit. 

“ (iv-A) In suits for or involving cancellation of or adjudging void or voidable a decree 
1 for money or other property having a market-value, or an instrument securing money or other property 
having such value. 

( 1 ) where the plaintiff or his predecessor-in-title, was a party to the decree or the instrument, 
according to the value of the subject-matter, and 

(2) where he or his predecessor-in-title was not a party to the decree or instrument, according 
to one-fifth of the value of the subject-matter, and such value shall be deemed to be — 

if the whole decree or instrument is involved in the suit, the amount for which or value of the property 
in respect of which the decree was passed or the instrument executed, and if only a part of the decree 
or instrument is involved in the suit, the amount or value of the property to which such part relates. 

Explanation “ The value of the property,* 9 for the purposes of this sub-section, shall be the 
market-value, which in the case of immovable property shall be deemed to be the value as computed 
in accordance with sub-sections (v), (o-A) or (v-B) as the case may be. 

“ (iv-B) In suits — 

I a) for a right to some benefit (not herein otherwise provided for) to arise out of land ; 

b) to obtain an injunction ; , , „ . , . 

c) to establish an adoption or to obtain a declaration that an alleged adoption is valid ; 

d) to set aside an adoption or to obtain a declaration that an alleged adoption is invalid 
- or never, m fact, look place ; 

M to set aside an award not being an award mentioned in section 8 ; 
a/v™»Hin g to the amount at which the relief sought is valued in the plaint : 

Provided that in the case of (a), (b) and (c) such amount shall be not less than one-tenth 
of the market-value of the property involved in or affected by the relief sought or Rs. 50 whichever 
is greater, an d in the case ofthe remaining classes of suits not less than one fifth of such value or Rs. 200 
whichever is greater : 

And provided further that in the case of (a) and (b) .the amount of court-fee leviable shall 
in no case exceed Rs. 200. 

Explanation 1 .-—When the relief sought is with reference to any immovable property the market- 
value of such property shall be deemed to be the value computed in accordance with sub-section (0), 

- (o-A) or (v-B) of this section as the case may be. ■ 

Explanation 2. — In the case of suits — 

(i) falling under clauses (a) and (b) the property which is affected by the relief . sought, 

. afid where properties of both the plaintiff and defendant are affected the property of the plaintiff 1 
■ so affected ; 

C.C.M.— 261 
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(«) falling under clauses (<;) and (<0 the property to which title by succession or otherwise- 
may be diverted or affected by the alleged adoption ; and 

(Hi) falling under clause (e) the property which forms the subject-matter of the award, 
shall be deemed to be the property involved in or affected by the relief sought within the* 
of the proviso to this subjection. 

“ (iu-C) In suits — 

(a) for the restitution of conjugal rights ; 

($) for establishing or annulling or dissolving a marriage ; 

(c) for establishing a right to the custody or guardianship of any person such as minor, 
guardianship for the purpose of marriage ; 

according to the amount at which the relief sought is valued in the plaint but in no case* 
gball *uch amount be less than Rs. 200. 

Explanation . — Glauses ( a ) and (6) do not include petitions or suits under any special Act relating 
to the dissolution of marriage.” 

Amendment of sub-Secdon 

(v) of Section 7, Act VII of 8. For sub-section (v) of section 7 of the Court -Fees Act, 

1870, as amended by Section 3, 1870, the following shall be substituted namely : — 

U. P* Act II of 1936. 

“ (0) In suits for the possession of land, buildings or gardens — 

according to the value of the subject-matter ; and such value shall be deemed to be — 

S where the subject-matter is land, and 

where the land forms an entire estate or a definite share of an estate paying annual 
revenue to Government, or forms part of such an estate, and is recorded in the Collector’s register 
as separately assessed with such revenue and such revenue is permanently settled, 
thirty times the revenue so payable ; 

(b) where the land forms an entire estate or a definite share of an estate paying annual 
revenue to Government, or forms part of such estate and is recorded as aforesaid and such revenue 
is settled but not permanently, 

ten times the revenue so payable ; 

(c) where the land pays no such revenue or has been partially exempted from such payment 
or is charged with any fixed payment in lieu of such revenue, and net profits have arisen from the 
pnA during the three years immediately preceding the date of presenting the plaint, 
twenty times the annual average of such net profits ; 

but when no such net profits have arisen therefrom, the market-value which shall be deter* 
mined by multiplying by twenty the annual average net profits or similar land for the three years . 
i mmediat ely preceding the date of presenting the plaint ; 

[d) where the land forms part of an estate paying revenue to Government, but is not a 
share of such estate and does not come under clauses (a), (b) or (c) above — 
the market-value of the land, which shall be determined by multiplying by fifteen the rental 
yalue of the land including assumed rent on proprietary cultivation, if any ; 

(II) where the subject-matter is a building or garden — 

according to the market-value of the building or garden, as the case may be. 

Explanation . — The word “ estate ” as used in this sub-section, means any land subject to the 
payment of revenue for which the,proprietor or farmer or raiyat shall have executed a separate engage- 
ment to Government or which, in the absence of such engagement shall have been separately assessed 
with revenue.” 

Insertion of new sub-sections 9. After sub-section (y) of section 7 of the Court-Fees 

after sub-section (v) of section Act, 1870, the following shall be inserted as sub-sections (v~A) 

7, Act VII of 1870, as amended and (v-B ) , namely : — 

by the foregoing clause. 

(v~A) In suits for possession — 

(1) of superior proprietary rights where under-proprietary or sub-proprietary rights exist 
in the land — 

according to the market-value of the subject-matter, 
and such value shall be dete rmin ed by multiplying by fifteen the annual nett profits of the superior 

proprietor ; 

(2) of under-proprietary or sub-proprietary land as such — 
according to the value ot the subject-matter, and such value shall be determined by multiplying 
by ten the annual under-proprietary or sub-proprietary rent, as the case may be, recorded xn the 
Collector’s register as payable for the land for the year next before the presentation of the plaint. 

If no such rent is recorded in the Collector’s register, the value shall be determined in the 
manner laid down in clause (c) of sub-Section (c) of this section save that the multiple will be ten. 

Explanation, — Land held by any permanent lessees be treated for the purposes of this 
sub-section as under-proprietary or sub-proprietary* land.” 

“ (d-U) In suits for possession of land between rival tenants and by tenants agains t tres- 
passers— 

according to the value of the subject-matter and such value shall be determined if such land is the 
land of • 

(a) a pe rmane nt tenure holder v or a fixed rate tenant — 
by multipuying by twenty* the a nnual rent recorded in the Collector's register as payable for the lancL 
lor the year next before the presentation of the plaint ; 
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(b) an ex-proprietary or occupancy tenant — by multiplying by two such rent in case of 
suits for possession of land between rival tenants, and by annual rent in suits by tenants against tres- 
passers. 

(c) any other tenant — by annual rent. 

If no such rent is recorded in the Collector’s register, the value shall be determined in the 
manner laid down in clause (c) of sub-section (?) of this section save that the multiple shall be that 
entered in clauses (a), (b) and (c) of this sub-section according as the class of tenancy affected is. 
governed by clauses (a) or (b) or (c) of this sub-section.** 

Amendment of sub-section 10. In sub-section (vi) of section 7 of the Court-Fees Act, 

(vi) of section 7, Act VII of 1870, the word “ building ” shall be substituted for the word 
1870. “ house.’* 

Insertion of a new sub-sec- n. After sub-section (vi) of section 7 of the Court-Fees 

tion after sub-section (vi) of sec- Act, 1870, the following sub-section shall be inserted, as sub- 
tion 7, Act VII of 1870. section (ri-A), namely : — 

“ (vi-A) In suits for partition — 

according to one-quarter of the value of the plaintiff’s share of the property, 

and according to the full value of such share if on the date of presenting the plaint the plaintiff 
is out of possession of the property of which he claims to be a coparcener or co-owner and his claim 
to be a coparcener or co-owner on such date is denied. 

Explanation . — The value of the property for the purposes of this sub-section shall be the 
market-value which in the case of immovable property shall be deemed to be the value as computed 
in accordance with sub-section (v), (v-A) or (v-B) as die case may be.” 

Amendment of sub-section 12. For sub-section (viii) of section 7 of the Court-Fees- 

(viii) of section 7, Act VII of Act, 1870, the following sub-section shall be substituted, namely 
1870, 

“ (viii) in suits to set aside or restore an attachment including suits to set aside an order 
passed under Order 21, Rules 60, 61 or 62 of the Code of Civil Procedure, according to half of the 
amount for which attachment was made, or according to half of the value of the property or interest 
attached, whichever is less. 

Explanation . — The value of the property or interest for the purposes of this sub-section, shall 
be the market-value which in th^case of immovable property or interest in such property shall be 
deemed to be the value as computed in accordance with sub-section (v) t (v-A) or (v-B) as the case 
may be.” 

Amendment of clause (d) of 13. In clause (d) of sub-section (x) of section 7 of the 

sub-section (*) of section 7, Act Court-Fees Act, 1870, a comma shall be substituted for the semi- 
VII of 1870. colon at the end and the following shall be added thereafter 

namely : — 

“ and such value shall be the market-value which in the case of immovable property shall be 
deemed to be the value as computed in accordance with sub-section (v), (v-A) or (v-B) as the case may be.* 

Amendment of sub-section 14. In sub-section (xi) of section 7 of the Court-Fees 

(xi) of section 7, Act VII of Act, 1870, the word “ and ” at the end of clause (e) and the 
1870. at the end of clause (/) shall be deleted and the following two- 

clauses shall be added after clause (/), namely : — 

<e (g) f° r tbe commutation of rent ; and 
(A) for determination of rent — 

A comma shall be substituted for the full-stop occurring at the end of this sub-section and' 
the following words shall be added at the end of the sub-section : — 

** except in the case of suits falling under clause (h) in which, according to twice the amount 
claimed by the plaintiff to be the annual rent.” 

15. In section 8 of the Court-Fees Act, 1870, the following' 

A mendment of section 8. Act words shall be inserted between the words M public purposes ” ana 

VII of 1870. “ shall be computed,** namely : — 

<e or against an award made by a tribunal constituted under the United Provinces Town 
Improvement Act or any other similar statute.” 

Amendment of section 9, Act 16. In the begi n n i n g of section 9 of the Court-Fees Act 

VII of 1870. 1870, the following sentence shall be added, namely : — . * 

“ in every suit the plaintiff shall file with the plaint a statement, in such form as may bo 
prescribed for the purpose, of particulars and valuation of the subject-matter of the suit, unless such, 
partic ular s and valuation are contained in the plaint itself.” 

Amendment of section 11, 17. For the second paragraph of section 11 of the Court- 

Act VII of 1870. Fees Act, 1870, the following paragraphs shall be substituted* 

namely » * 

te Where a decree directs an inquiry as to mesne profits which have accrued in respect of the* ‘ 
property during a period prior to the institution of the suit, if the profits ascertained on such inquiry 
exceed the profits claimed, no final decree shall be passed until the difference between the foe act uall y ’ 
paid and the fee which would have been payable had the suit comprised the whole of the profits. ' 
so ascertained is paid. If such difference is not paid within such time as the Court shall fix, the 
for the excess shall be dismissed, unless the Court, for sufficient cause, extends the time for payment. 
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Where a decree directs an inquiry as to mesne profits from the institution of the suit, and a 
final decree is passed in accordance with the result of such inquiry, the decree shall not be executed 
until such fee is paid as would have been payable on the amount claimed in execution if a 
separate suit had been instituted therefor.” 


, Amendment of sub-section 
(*£) of section 12, Act VII of 
1870. 


18. For sub-section (») of section 12 of the Court-Fees 
Act, 1870, the following sub-section shall be substituted, namely : — 


“ (») But whenever any such suit comes before a Court of appeal reference or revision, 
if such Court considers that the said question has been wrongly decided to the detriment to the revenue 
it shall require the party by whom such fee has been paid to pay, within such time as may be fixed 
by it, so much additional fee as would have been payable had the question been rightly decided. 
If such additional fee is not paid within the time fixed and the defaulter is the appellant, f he appeal 
$hall be dismissed, but if the defaulter is the respondent, the Court shall inform the Collector who 
shall recover the deficiency as if it were an arrear of land revenue.” 


Amendment of section 17, 19. For section 17 of the Court-Fees Act, 1870, the following 

Act VII of 1870. section shall be substituted, namely : — 


" 17. (1) In any suit in which two or more separate and distinct causes of action are 
joined, the plaint or memorandum of appeal shall be chargeable with the aggregate amount of the 
fees with which the plaints or memoranda of appeal would be chargeable under this Act if separate 
suits were instituted in respect each such .cause of action : 

Provided that nothing in this sub-section shall be deemed to affect any power conferred by 
or under the Code of Civil Procedure, to order separate trials. 

(2) When more reliefs than one based on the same cause of action are sought in the alter- 
native the fee shall be paid according to the value of the relief in respect of which the largest fee 
is payable.” 

Amendment of section 19 20. For clause (Hi) of section 19 of the Court-Fees Act, 

(iii), Act VII of 1870. Act, 1870, the following shall be substituted, namely : — 

“ (iii) Written statement not being one mentioned in Article 2-A, Schedule I, nor one 
containing a counter-claim, set-off, or a prayer other than a prayer for instalments or relating to costs 
of thesmt.” 


Amendment of section 19-A, 21. At the end of clause .(<?) of section 19-A of the Court- 

Act VII of 1870. Fees Act, 1870, a comma shall be substituted for the full-stop and 

the following words shall be added, namely : — 

. “ after deducting one anna for each rupee or fraction thereof.” 

• Amendment of section 1 9-H, 22. In section 19-H of the Court-Fees Act, 1870, the 

Act VII of 1870. following proviso shall be substituted for the existing proviso to 

sub-section (i»), and sub-section (8) shall be deleted : 

“ Provided that no such motion shall be made after the expiration of one year from the 
■date of the exhibition of the inventory required by section 317 of the Indian Succession Act.” 

Amendment of sub-section 23. For sub-section (1) of section 19-I of the Court-Fees 

(1) of section 19-I, Act VII of Act, 1870, the following sub-section shall be substituted, namely : — 
1870. 

“ (1) No order entitling the petitioner to the grant of Probate or Letters of Administration 
«ha.H be made upon an application for such grant until the petitioner has filed in the Court, in the 
form set forth in the third schedule, a valuation, according to the market-rates current on the date 
■of the application of all the assets and liabilities of the deceased in British India, at the time of the 
latter’s death, and the Court is satisfied that the fee mentioned in Article 1 1 of the First Schedule 
has been paid on such valuation. 

Explanation . — If at the time of his death, the deceased was a member of a joint Hindu family 
governed by the Mitakshara Law, such portion of the assets and liabilities of the family as would have 
been allotted to the deceased in a partition made immediately before his death, shall be deemed to 
be the assets and liabilities of the deceased within the meaning of this sub-scction.” 

■ Amendment of heading of 24. (1) For the heading of Chapter IV the words “ Power 

Chapter IV and substitution of to make rules *’ shall be substituted for “ Process fees and the 

ections 20 and 21 in place of following shall be substituted for sections 20 and 21 : 

the sections 19-H (8), 20 — 23, 

37, 34 (1) and 34 (2) and dele- 46 20. The High Court may. make rules to provide for 

tions of sections 22, 23 and 27, or regulate all or any of the following matters, namely : 

Act VII of 1870. 7 

(a) the fees payable for serving and executing processes issued by such Court in its appellate 
jurisdiction and by the Civil and Criminal Courts established within the locallimits of such jurisdiction : 

(b) the remuneration of persons employed by the Courts mentioned in clause (a) in the 
service or execution of processes ; 

(c) the fixing by District and Sessions Judges and District Magistrates of the number, 
of process-servers necessary to be employed for the service and execution or processes issued from 
their respective Courts and Courts subordinate thereto ; and 

■ (d) the display in each Court of a table in the English and Vernacular languages showing 

the fees payable for the service and execution of processes. C K ^ 
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All such rules shall be subject to the confirmation of the Provincial Government and on 
such confirmation, shall be published in the Official Gazette and shall thereupon have effect as if 
enacted in this Art. 

“ai. (1) The Chief Controlling Revenue Authority may, with the previous sanction of the 
Provincial Government, make rules consistent with this Act to provide for or regulate all or any 
of the following matters, namely : — 

(a) the fees chargeable for serving and executing processes issued by the Chief Controlling 
Revenue Authority and by the Revenue Courts established within the local limits of its jurisdiction ; 

(b) the remuneration of the persons necessary to be employed for the service and execution 
of such processes ; 

(e) the fixing by Collectors of the number of persons necessary to be employed for the 
service and execution of such processes ; 

^ (d) the guidance of Collectors in the exercise of the powers conferred on them by sub-section 

(its ) of section 19-H : 

( e ) the supply of stamps to be used under this Act ; 

(f) the number of stamps to be used for denoting any fee chargeable under this Act ; 

(g) the keeping of accounts of all stamps used under this Act ; 

(A) the circumstances in which stamps may be held to be damaged or spoiled ; 

(*) the circumstances in which and the manner in which allowance used, for damaged or 
spoiled stamps may be made ; and 

(j) the regulation of the sale of stamps to be used under this Art, the person by whom alone 
such stamps may be sold, and the duties and remuneration of such persons ; 

Provided that, in the case of stamps used under section 3 in a High Court, such rules shall 
be made with the concurrence of the Chief Justice of such Court. 

(2) All rules made under this section shall be published in the Official Gazette, and on 
such publication, shall have effect as if enacted in this Act.” 

(II) Sections 22, 23 and 27 of the Court-Fees Act, 1870, shall be deleted. 


Insertion of a new section at 
the beginning of Chapter V, 
Act VII of 1870. 


25. At the beginning of Chapter V of the Court-Fees 
Act, 1870, the following shall be inserted as section 24-A, namely t~ 


“ 24-A. The levy of fees under this Act shall be under the general control and superintendence 
of the Chief Controlling Revenue Authority, who may be assisted in their supervision thereof by the 
Chief Inspector of Stamps and by as many , Inspectors of Stamps as the Provincial Government may 
appoint in this behalf or by any other subordinate agency appointed for the purpose. 

The Chief Inspector of Stamps and Inspectors or Stamp shall have access to all records, and 
shall be furnished with all such information as may be required by them for the performance of 
their duties under this Act.” 


Insertion of a new section 26. After section 30 of the Court Fees Act, 1870, the 

30- A, after section 30, Act VII following shall be inserted as section 30- A namely : — 

of 1870. 


“ 30-A. Where allowance is made in this Act, for damaged or spoiled stamps or where refund 
is permitted on the strength of a certificate granted by a Court, the Collector may, on the application 
of the holder of the same and after satisfying himself about the genuineness of the certificate or the 
stamps produced, give in liew thereof the same amount or value in stamps of the same or any other 
description, or if the applicant desires, the same amount or value in money, provided that in the 
latter case a deduction shall be made of one anna for each rupee or fraction thereof. No such deduction 
shall, however, be made where refund is claimed in respect of Court-fee paid in pursuance of an order 
of the Court which has been varied or reversed in appeal.” 

Amendment of section 34, 27. For section 34 of the Court Fees Act, 1870, the following 

Act VII of 1870. shall be substituted, namely : — 

“ 34. Any person appointed to sell stamp who disobeys any rule made under this Act, and 
any person, not so appointed, who sells or offers for sale any stamps, shall be punished with imprison- 
ment for a term which may extend to six months, or with fine which may extend to five hundred rupees, 
or with both.” 


Deletion of section 8 of the 
United Provinces Act, II of 
>936. 

Amendment of Schedule I, 
Act VII of 1870, as amended 
by section 6 of the United Pro- 
vinces Act, II of 1936. 


28. Section 8 of the United Provinces Court-Fees- 
(Amendment) Act, 1936, shall be deleted. 

29. In schedule I to the Court-Fees Act, 1870, as amended 
by section 6 of the United Provinces Court-Fees Amendment 
Act, 1936, the following amendments shall be made namely 


(i) In the first column of Article 1, the words “ or of a cross-objection 99 shall be omitted.* 

(«) In the proviso to Article 1, the words “ ten thousand ” shall be substituted for words 

“ four thousand five hundred ”, and in the second column of the article, the words “ two hundred 
rupees ” wherever they occur be substituted by the words “ three hundred rupees ” and in the last 
col umn of this article the words “ fourteen annas ”, “ seven mpees eight annas” “ fifteen rupees ”, 

“ twenty two rupees eight annas,” “ thirty rupees”, and “ thirty-seven rupees eight annas shall 
be substituted respectively for the words “one rupee”, (i) * * 4 ‘six rupees four, annas”, twelve rupees righ t 
annas,” “ eighteen rupees twelve annas,” “ twenty-five rupees,” and “ thirty-one rupees four a nn as.* , 



so 86 


The Civil Court Manual (Imperial Acts}. 


Two per centum on 
amount or value. 


Ach 


(in) After Article 2-A the following shall be inserted as article a-B, namely : — 

“ 2-B. — Memorandum of ap- the same fee as would be 

*peal filed under Section 33 of the leviable on a memorandum 

United Provinces Agriculturists* appeal, under Article 1.’* 

Relief Act, 1934. 

(to) Between Articles 8 and 9 the following shall be inserted as Article 8-A, namely : 

“ 8-A — A copy of a power of 
attorney when filed in any suit or 

proceedings. Rs. A. p. 

o 12 o.** 

(0) In Article u, for the entries in the second and third columns, above the proviso, the 
following shall be substituted, namely : — 

<f When the amount or value of the property in respect of which 
the grant of Probate or Letters is made exceeds one thousand 
rupees, 

but does not exceed ten thousand rupees ; 

“When such amount or value exceeds ten thousand rupees, but does 
not exceed fifty thousand rupees ; 

When such amount or value exceeds fifty thousand rupees, but does 
not exceed one lakh of rupees ; 

When such amount or value exceeds one lakh of rupees on the 
portion of such amount or value which is in excess of a lakh of 
rupees up two lakhs of rupees ; 

When such amount or value exceeds two lakhs of rupees, on the 
portion of such amount or value which is in excess of two lakhs 
of rupees up to three lakhs of rupees ; 

When such amount or value exceeds three lakhs of rupees, on the 
portion of such amount or value which is in excess of three lakhs 
of rupees up to four lakhs of rupees ; 

When such amount or value exceeds four lakhs of rupees, on the 
portion of such amount or value which is in excess of four lakhs 
of rupees up to five lakhs of rupees ; and 
When such amount or value exceeds five lakhs of rupees, on the 
portion of such amount or value which is in excess of five lakhs 
of rupees. 

(vi) In Article 1 2 for the entries in the first and second columns and for the first paragraph 
n the third c olumn, the following shall be substituted : — 


Two and a half per centum 
on such amount or value. 
Three per centum on such 
. amount or value. 

Four per centum. 


Five per centum. 


Six per centum. 


Six and a half per centum. 


Seven per centum. 


When the amount or value of the debt or security or 
Succession The aepKa,c amount of the 


"X3, 

certificate under 
die Indian Succes- 
sion Act, 1925. 


debts or securities specified in the 
certificate under section 374 of 
Act does not exceed twenty thou- 
sand rupees ; 


When such amount or value exceeds twenty thousand 
rupees but does not exceed fifty thousand rupees, 
on the portion of such amount or value which is in 
excess of twenty thousand rupees ; 


When such amount or value exceeds fifty thousand 
rupees but does not exceed a lakh of rupees, on the 
portion of such amount or value which is in excess of 
fifty thousand rupees ; 


When such amount or value exceeds a lakh of rupees 
but does not exceed two lakhs of rupees, on the portion 
of such amount or value which is in excess of a lakh 
rupees ; 


When such amount or value exceeds two lakhs of rupees 
but does not exceed three lakhs of rupees, on the por- 
tion of such amount or value which is in excess of two 
lakhs of rupees ; 


When such amount or value exceeds three lakhs of 
rupees but does not exceed four lakhs of rupees, on 
the portion of such amount or value which is in excess 
of three lakhs of rupees ; 


Two per centum on such amount or 

value and three per centum on the 
amount or value of any debt or security 
to which the certificate is extended 
under section 376 of the Act. 

Two and a half per centum on such 
amount or value, and three and a 
three quarters per centum on the 
amount or value of any debt or security 
to which the certificate is extended 
under section 376 of the Act. 

Three per centum on such amount or 
value and four and a half per cen- 
tum on the amount or value of any 
debt or security to which certificate 
is extended under section 376 of the Act. 

Four per centum on such amount or 
value and six per centum on the 
amount or value of any debt or 
security to which the certificate is 
extended under section 376 of the 
Act. 

Five per centum on such amount or 
value and seven and a half per cen- 
tum on the amount or value of any 
debt or security to which the certificate 
is extended under section 376 of the 
Act. 

Six per centum on such amount or 
value and nine per centum on the 
amount or value of any debt or security 
to which the certificate is extended 
under section 376 of the Act. 
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When such amount or value exceeds four lakhs of rupees 
but does not exceed five lakhs of rupees on the por- 
tion of such amount or value which is in excess of 
four lakhs of rupees ; 


and 


Six and a half per centum on such 
amount or value and eight and a 
quarter per centum on the amount 
or value of any debt or security to 
which the certificate is extended under 
section 376 of the Act. 


When such amount or value exceeds five lakhs of rupees, 
on the portion of such amount or value which is in 
excess of five lakhs of rupees. 


Amendment < f Schedule II, 
Act VI I of 1870, as amended 
by the United Provinces Aet, 
II of 1936. 


Seven per centum on such amount or 
value and ten and a half per centum 
on the amount or value of any debt or 
security to which the certificate is 
extended under section 376 of the Act.” 
30. In Schedule II to the Court-Fees Act, 1870, as amended 
by section 7 of the United Provinces Court-Fees (Amendment) 
Act, 1936, the following amendment shall be made, namely 


'•* From Article 1 (a), the clause, “ when presented to any Municipal Commissioner under 
any Act, K:r the time being in force for the conservancy or improvement of any place, if the appli- 
cation or petition relates solely to such conservancy or improvement ” shall be omitted and in its 
place the following new clause shall be inserted, namely : — 

“ when presented to the District Magistrate or any other officer for the correction of an 
electoral roll.** 

(«) In Article 1 (b) the words “ other than an offence for which police officer may, under 
the Code of Criminal Procedure arrest without warrant ” shall be deleted from the first paragraph 
and the following paragraphs shall be inserted between the first and second paragraphs : — 

“ or when presented to a Collector containing a request from a local body, such as the 
Municipal Board, the District Board or the Notified Area Committee, for the realization of any dues 
by issue of warrant or any other distress ; 

“ or when presented to a District Magistrate for permission to have displays of fireworks 
or for a police escort ; 

“ or when presented to a District Magistrate, in the form of a programme or in any other 
form, for the exhibition of a film at a shorter notice, than that permitted by the conditions of the 
licence issued to cinema companies for exhibiting films ; 

“ or when presented to a District Magistrate or Collector or any officer subordinate to him, 
under the Village Panchayat Act, the Indian Arms Act, the Poisons Act, the Explosives Act, the 
Stage Carriage Act, the Indian Cinematograph Act ; or any other enactment for the time being 
in force unless specifically exempted from payment of Court-fee.” ' 

(m) In clause (i) of Article 17, in column x, put a comma), after the word “ order” and 
i nsert thereafter the following namely : — 

“ not being one under Order ax, Rules 60, 61 or 6a of the Code of Civil Procedure.” 

(io) To article 17 (Hi) in column 1, the following words shall be added at the end : 

“ in any suit not otherwise provided for by this Act,” 

(0) From Article 17, the following sub-articles shall be deleted, namely — 

“ (iv) to set aside an award ; . 

(v) to set aside an adoption 

(vi) For Article 22, the following Article shall be substituted, namely : — 

“ 22. — Election petition questioning the election of any person. 

(«) as a member of a local board other than a notified or Town Area Committee, 
One hundred rupees. 

(6) as a member of a Notified or Town Area Committee Ten rupees.” 


THE COURT-FEES (UNITED PROVINCES AMENDMENT) ACT (IX OF 1941). 

[19^ June, 1941 . 

An Act further to amend the Court-Fees Act , 1870, in its application to the United Provinces, the United 
Provinces Court-Fees (Amendment) Act, 1936, and the United Provinces Court-Fees (Amendment) Act, 1938, 

Whereas it is expedient further to amend the Court-Fees Act, 1870, in its application to the 
United Provinces, the United Provinces Court-Fees (Amendment) Act, 1936, and the Uni t ed Provinces 
Court-Fees (Amendment) Act, 1938, for the purposes hereinafter appearing ; 

And Whereas by the proclamation, dated the third day of November 1939, promulgated under 
S. 93 of the Government of India Act, 1935, the Governor of the United Provinces has assumed to 
himself all powers vested by or under the aforesaid Act in the Provincial Legislature : 

And Whereas the continuance in force of the said Proclamation has been approved by resolu- 
tions of both the Houses of Parliament. 

No*v, Therefore, the Governor in exercise of the powers aforesaid is pleased to make the follow- 
ng Act 
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Shan title. 

t Amendment of section i, U. 
•P. Act II of 1936. 

Amendments of Sections 1 
and 2, U. P. Act XIX of 1938 


1* This Act may be called The Court-Fees (Unite!* 
Provinces Amendment) Act, ( 1941. 

' 2. (1) In sub-section (3) of section 1 of the United Pro- 
vinces Court-Fees (Amendment) Act, 1936, all the words and 
commas after the word and “figure May, 1936,” shall be omitted, 
(a) In the United Provinces Court-Fees (Amendment) 
Act, 1938— 

(a) in sub-section (3) of section i all the words and commas after the word “ direct ” shall 
be omitted ; and 

(A) Section a shall be omitted. 

3. , To sub-section (iv) of section 2 of the Court-Fees Act, 
Amendment of section 6, 1870 (hereinafter referred to as the said Act), the following words 

Act VII of 1870- shall be added after the word “ suit ” where it occurs for the second 

• time, namely : — 

“ and also a Letters Patent Appeal.” 

ActWI^rtTO. SeCU ° n 6 ’ 4 - In section 6 of the said Act,— 

S in subjection (i) — 

in the first proviso for the words and figures “ Oudh Rent Act,” 1886, the Agra Tenancy 
Act, 1936 ” the words and figure “ United Provinces Tenancy Act, 1939,” shall be substituted ; and 
(b) in the second proviso for the words “ the commencement of this Act ” the words and 
figure “ the first day of May, 1936 ” shall be substituted ; and 

(a) in sub-section (6) after the words “ of the Court ” the following words shall be inserted,, 
namely : — “ together with a copy of die plaint.” 

of Section 6-A, . . 5 - In sub-section (3) of section 6-A, of the said Act, after 

Act VII of 1870. the word appeal ” the following words shall be inserted, 

* * namely : — 

“ together with a copy of the plaint and of the order appealed against.” 

( 6. In clause (a), sub-section (i iv ) of section 7 of the said. 
Act, after the word * relief * the words “ other than reliefs specified 
in subjection (iv-A) ” shall be added. 

Amendment of Section 21, 7. After subjection (1) if section 21 of the said Act, the 

Act VII of 1870. following shall be added as subjection (i-A) namely : — 

“ (i-A) The Provincial Government may under rules to carry out generally the purposes, 
of this Act” 


Amendment of 
Act VII of 1870. 


Section 7> 


8. In Schedule II of the said Act, — 


Amendment of Schedule II> 

Act VII of 1870. 

(a) in article 1, after clause (e) the following shall be added as clause (/), namely : — 
“ (/) When presented under Chapter VI of the Motor Vehicles Act, 1939 — 

(i) to a Regional Transport. Authority or its Chairman One rupee eight annas, 
or Secretary. 

(ii) to the Provincial Transport Authority or Its Chairman Three rupees, 

or Secretary. 

(b) in article 1 1, after (c) the following shall be added as clause (c), namely : — 

“ (d) in accordance with' the provisions of the Motor Vehides Act, 1939 : — 

* (i) under subjection (2) of esetion 1$ or subjection (3) of section Twelve annas. 

15 from an order of a licensing authority. 

(ii) under sub-Section (2) of Section 1 6 from ah order of a Region- Three rupees. 

al Transport Authority. 

(iii) under sub-Section (1) of Section 35 from an order of a regis- Twelve annas. 

tering authority or a prescribed Authority, as the case may 
be. 

(iv) under Section 64 froth 'an order of a Regional Transport Three rupees. 

Authority. 

(v) under Section 64 from an order of the Provincial Transport Five rupees.” 

Authority. 


THE COURT-FEES (UNITED PROVINCES AMENDMENT) ACT (XIV OF 1942). 

An Art further to amend the Court-Fees Act, 1870* in its application to the United Provinces. 

_ WpEREAS it is expedient further to amend the Court-Fees 

. Preamble. Act, 1870, in its application to the United Provinces for the purpose 

hereinafter appearing : 

And Whereas by the Proclamation dated the third day of November, 1939, promulgated 
under section 93 of the Government of India’ Act, 1935, the Governor of the United Provinces has 
aswmed to himself all powers vested by or under the aforesaid Act in the Provincial Legislature : 
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And -whereas the continuance in force of the said Proclamation has been approved by resolu- 
tion of both the Houses of Parliament : 

Now, therefore, the Governor in exercise of the powers aforesaid is pleased to make the 
following Act : 

Short title and commence- i. (i) This Act may be called The Court-Fees (United 

ment. Provinces Amendment) Act, 1942. 

(2) This Act shall be deemed to have effect from the date of commencement of the United 
Provinces Court-Fees (Amendment) Act, 1938. 

a. In Schedule I of the Court-Fees Act, 1870, as amended, in its application to the United 
Provinces by the United Provinces Court-Fees (Amendment) 
Amendment of Schedule I, Act, 1936, the United Provinces Court-Fees (Amendment) Act, 

Act VII of 1870, as applicable 1938, and the Court-Fees (United Provinces Amendment) Act, 

in the United Provinces. 1941, for the table of rates of ad valorem fees leviable on the insti- 

tution of suits as amended by clause (mm) of section 6 of the United 
Provinces Court-Fees (Amendment) Act, 1936, the table given in the Schedule annexed hereto shall 
be substituted. 


SCHEDULE. 

(See section 2.) 

Table of rates of ad valorem fees leviable on the institution of suits . 


When the amount 
or value of the 
subject-matter But does not 


exceeds — 

exceed — 

Proper Fee. 

Rs. 

Rs. 

Rs. A. 

. . 

5 

0 6 

5 

10 

0 12 

10 

15 

1 2 

15 

20 

1 8 

20 

25 

1 14 

25 

30 

2 4 

30 

35 

2 xo 

35 

40 

3 2 

40 

45 

3 8 

45 

50 

3 12 

50 

£ 

£ 

65 

4 l 
4 8 

4 *4 

65 

70 

. 5 4 

70 

75 

5 *0 

e 

80 

6 0 

85 

6 6 

85 

90 

6 12 

90 

95 

7 2 

95 

100 

7 8 

100 

IIO 

8 4 

IIO 

120 

9 0 

120 

130 

9 12 

130 

140 

10 8 

140 

150 

ix 4 

*5° 

180 

X2 0 

160 

170 

X2 12 

170 

180 

13 8 

180 

190 

14 4 

190 

200 

15 0 

200 

210 

15 12 

210 

220 

16 8 

220 

230 

17 4 

230 

240 

18 0 

24O 

250 

260 

x8 12 

250 

19 8 

200 

270 

280 

20 4 

270 

21 0 

280 

290 

21 X2 

290 

300 

22 8 

300 

310 

23 6 

310 

320 

24 4 

320 

330 

25 2 

330 

340 

26 0 

. 340 

350 

26 14 
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When the amount 



or value of the 




subject-matter 

But does not 



exceeds — 

exceed — 

Proper Fee. 

Rs. 

Rs. 

Rs. 

A. 

350 

360 

27 

12 

360 

370 

28 

IO' 

370 

380 

29 

8 

380 

390 

30 

6 

390 

400 

3 i 

4 

400 

410 

32 

2 

4x0 

420 

33 

0* 

420 

430 

33 

14- 

430 

440 

34 

12 

440 

460 

$ 

xo 

8 

4 g> 

470 

47 ° 

480 

$ 

6 

4 

480 

49 0 

39 

2 

490 

500 

40 

o< 

500 

510 

4 1 

4 

510 

520 

42 

2 

520 

53 «> 

43 

12 

530 

540 

*3 

O' 

540 

550 

46 

t 

550 

560 

580 

570 

47 

48 

8 

12 

570 

580 

5 ° 

o* 

580 

59 ° 

5 1 

4 

59 ° 

600 

600 

6x0 

5 * 

53 

0 

12 

6x0 

620 

55 

0* 

6ao 

630 

56 

4 

630 

640 

57 

8 

12 

0 

640 

650 

650 

660 

s 

660 

670 

61 

4 

670 

680 

62 

8- 

680 

690 

* p 

X2 

690 

700 

■ § 

0 

700 

710 

00 

67 

4 

710 

720 

0 

12 

720 ' 

730 

- 68 

730 

740 

70 

a 

740 

75 ° 

75 ° 

760 

7 1 

72 

% 

760 

770 

770 

73 

12 

780 

75 

O 

780 

790 

790 

800 

76 

77 

& 
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When the amount 
or value of the 
subject-matter 
exceeds — 

But does not 
exceed — 

Proper fee. 

Rs. 

Rs. 

Rs. 

A* 

7,000 

7,250 

537 

8 

7*50 

7,500 

55 * 

8 

7 > 5 °° 

7,750 

507 

8 

7,75 0 

8,000 

582 

8 

8 } ooo 

8,250 

597 

8 

8,250 

8,500 

6 X2 

8 

8,500 

8 , 75 <> 

8 , 75 ° 

627 

8 

9,000 

642 

8 

9,000 

9,«50 

657 

8 

9,250 

9,500 

572 

8 

9,500 

9,750 

687 

8 

9,750 

10,000 

702 

8 

10,000 

10,500 

725 

0 

10,500 

11,000 

747 

8 

11,000 

11,500 

770 

0 

11,500 

1 2,000 

792 

815 

8 

12,000 

12,500 

0 

12,500 

13,000 

837 

8 

13,000 

*3,500 

860 

0 

* 3 , 50 ° 

14,000 

882 

8 

14,000 

14,500 

905 

0 

14,50° 

15,000 

927 

8 

15,000 

15,500 

950 

0 

*5,500 

16,000 

972 

8 

16,000 

16,500 

16,500 

995 

0 

17,000 

*,017 

8 

17,000 

* 7,500 

1,040 

1,062 

8 

17,500 

18,000 

0 

18,000 

18,500 

1,085 

0 

18,500 

19,000 

*,*07 

8 

19,000 

19,500 

1, *30 

0 

* 9,500 

20,000 

1 , *52 

8 

20,000 

21,000 

1,182 

8 

21,000 

22,000 

1,212 

8 

22,000 

23,000 

1,242 

8 

23,000 

24,000 

1,272 

8 

24,000 

25,000 

1,302 

8 

25,000 

20,000 

*, 33 2 

8 

20,000 

27,000 

1,382 

8 

27,000 

28,000 

*,392 

8 

28,000 

29,000 

1,422 

8 

29,000 

30,000 

i, 4§2 

8 

30,000 

32,000 

1,482 

8 

32,000 

34,ooo 

1,5*2 

8 

34,000 

36,000 

*, 54 « 

8 

36,000 

38,000 

1,572 

8 

38,000 

40,000 

1,602 

8 

40,000 

42,000 

*,632 

8 

42,000 

44.000 

46.000 

1,662 

8 

44,000 

*,692 

8 

46,000 

48,000 

1,722 

8 

48,000 

50,000 

*,752 

8 

50,000 

55,000 

*,790 

0 

55,000 

60,000 

1,827 

8 

00,000 

65,000 

*,865 

0 

65,000 

70,000 

1,902 

8 

70,000 

75,ooo 

*,940 

0 

75,000 

80,000 

*,977 

8 

80,000 

85,000 

2,015 

0 

85,000 

90,000 

2,052 

8 

90,000 

95,000 

2,090 

0 

95,ooo 

1, 00,000 

2,127 

8 

1,00,000 

*,05,000 

2,165 

0 

1,05,000 

2,10,000 

2,202 

8 

.1,10,000 

1,15,000 

2,240 

0 

1, *5,000 

1,20,000 

2,277 

8 

1,20,000 

*,25,000 

a, 3*5 

0 

*,25,000 

2 , 30,000 

. 2,352 

8 
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The Court-Fees (U. P. Amendment) Act, 1942. 


When the amount or 
-value of the subject- 
matter exceeds-— 

But does not 
exceed — 

Proper 

fee. 

When the amount or 
value of the subject- 
matter exceeds — 

But does not 
exceed — 

Proper fee. 

Rs. 

Rs. 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

A» 

1,30,000 

*,35.000 

2 , 39 ° 

O 

4,70,000 

4,75,000 

4.940 

0 

8 


140,000 

2,427 

8 

4 , 75,000 

4,80,000 

4.977 

3,40,000 

1,45,000 

2,465 

0 

4,80,000 

4,85,000 

5.015 

0 

*>45.000 

1,50,000 

2,502 

8 

4,85,000 

4,90,000 

5 . 05 * 

8 

*1,50,000 

1,55,000 

2,540 

0 

4,90,000 

4 , 95,000 

5.090 

0 

1,55,000 
x, 60, 000 

1,60,000 

2,577 

8 

4 , 95 ,ooo 

5,00,000 

5 .i |7 

8 

1,65,000 

2,615 

0 

5,00,000 

5,05,000 

5 .i 65 

0 

1,65,000 

1,70,000 

2,652 

8 

5,05,000 

5,10,000 

5.802 

8 

1,70,000 

1,75,000 

2,690 

0 

5,10,000 

5,15,000 

5.240 

0 

8 

1,75,000 

’1,80,000 

1,80,000 

2,727 

8 

5, *5, 000 

5,20,000 

5.877 

1,85,000 

2 , 7 6 5 

2,802 

0 

5,20,000 

5,25,000 

5,315 

0 

8 

1,85,000 

1,90,000 

8 

5,25,000 

5,30,000 

5,358 

•1,90,000 

1,95,000 

2,840 

0 

5,30,000 

5 , 35 ,ooo 

5,390 

0 

1,95,000 

2,00,000 

2,877 

8 

5 , 35 , 00 ° 

5,40,000 

5,487 

8 

•22,00,000 

2,05,000 

2 , 9^5 

0 

5,40,000 

5 , 45 ,ooo 

5,465 

0 

2,05,000 

2,10,000 

2,952 

8 

5,45,000 

5,50,000 

5,508 

8 

2,10,000 

2,15,000 

2 , 99 ° 

0 

5,50,000 

5 , 55,000 

5,540 

0 

2,15,000 

2,20,000 

3,027 

8 

5 , 55,000 

5,60,000 

5,577 

8 

■2,20,000 

2,25,000 

3,065 

0 

5,60,000 

5,65,000 

5,6*5 

0 

2,25,000 

2,30,000 

3,102 

8 

5,65,000 

5,70,000 

5,652 

8 

■2,30,000 

2,35,000 

3,140 

0 

5,70,000 

5,75,000 

5,690 

0 

2,35,000 

2,40,000 

3 , *77 

8 

5 , 75 ,ooo 

5,80,000 

5,787 

8 

-2,40,000 

245,000 

3 , 2*5 

0 

5,80,000 

5,85,000 

5 , 7 6 5 

0 

2,45*000 

2,50,000 

3,252 

8 

5,85,000 

5,90,000 

5,802 

8 

2,50,000 

2,55,000 

3,290 

0 

5,90,000 

5 , 95 ,ooo 

5>840 

0 

2 , 55 >°°° 

2,00,000 

2,60,000 

3,327 

8 

5 , 95 ,ooo 

6,00,000 

5,877 

8 

2,65,000 

3,365 

0 

6,00,000 

6,05,000 

6,05,000 

5 , 9*5 

0 

2,65,000 

2,70,000 

3,402 

8 

6,10,000 

5,958 

8 

2,70,000 

2,75,000 

3,440 

0 

6,10,000 

6,15,000 

5,990 

0 

2 , 75,000 

2,80,000 

3,477 

8 

6,15,000 

6,20,000 

6,027 

8 

2,80,000 

2,85,000 

3 , 5*5 

0 

6,20,000 

6,25,00c 

6,065 

0 

2,85,000 

2,90,000 

3,552 

8 

6,25,000 

6,30,000 

6,102 

8 

2.90.000 

2.95.000 

2,95,000 

3,00,000 

3,590 

3,627 

0 

8 

6.30.000 

6.35.00 0 

6.35.000 

6.40.000 

6,140 

6, 1 ? 7 

0 

8 

3,00,000 

3,05,000 

3,665 

0 

6,40,000 

6,45,000 

6,2x5 

0 

3,05,000 

3,10,000 

3,702 

8 

6,45,000 

6,50,000 

6,252 

8 

3,10,000 

3,15,000 

3,740 

0 

6,50,000 

6.55.000 

6.60.000 

6,290 

0 

3,15,000 

3,20,000 

3,777 

3 , 8*5 

8 

6.55.000 

6.60.000 

6,327 

8 

3,20,000 

3,25,000 

0 

6,65,000 

6.365 

0 

3,25,000 

3,30,000 

3,852 

8 

6,65,000 

6,70,000 

6,402 

8 

*3.30,000 

3 . 35.000 

3,890 

0 

6,70,000 

6,75,000 

6,440 

0 

3 , 35 >ooo 

3,40,000 

3,927 

8 

6,75,000 

6,80,000 

6,477 

8 

3,40,000 t 

3 , 45,000 

3,965 

0 

6,80,000 

6,85,000 

6 , 5*5 

0 

3 , 45 ,ooo 

3,50,000 

4,002 

8 

6,85,000 

6,90,000 

6,552 

8 

3,50,000 

3 , 55,000 

4,040 

0 

6,90,000 

6,95,000 

6 * 59 ° 

0 

3,55,000 

3,60,000 

4,077 

8 

6,95,000 

7,00,000 

6,027 

8 

3,60,000 

3,65.000 

4,**5 

0 

7,00,000 

7,05,000 

6,665 

0 

3,65,000 

3,70,000 

4 , *52 

8 

7,05,000 

7,10,000 

6,702 

8 

3,70,000 

3,75,000 

4 , * 9 ^ 

0 

7, JO, 000 

7,15,000 

6 , 74 ° 

0 

3 > 75 >ooo 

3,80,000 

■3,85,000 

3,80,000 

4,227 

8 

7,15, ooo 

• 7,20,000 

6*777 

8 

3,85,000 

4,265 

0 

7,20,000 

7,25,000 

6 ,f *5 

0 

3,90,000 

4,302 

8 

7,25,000 

7,30,000 

6,852 

8 

3,90,000 

3 , 95,000 

4,340 

0 

7,30,000 

7 , 35,000 

6,890 

0 

3 . 95.000 

4,00,000 

4,337 

8 

7 , 35,000 

7,40,000 

6,927 

8 

.4,00,000 

4,05,000 

4,415 

0 

7,40,000 

7 , 45,000 

6,965 

0 

4.05.000 

4,10,000 

4,452 

8 

7 , 45,000 

7,50,000 

7,002 

8 

4,10,000 

4,15,000 

4^490 

0 

7,50,000 

7 , 55 ,°°o 

7,00,000 

7,040 

0 

4,15,000 

4,20,000 

4,527 

8 

7 . 55.000 

7.60.000 

7,077 

8 

4,20,000 

4,25,000 

4,565 

0 

7,65,000 

7 ,* *5 

0 

4.25.000 

4,30,000 

4,602 

8 

7,65,000 

7,70,000 

7,158 

8 

4,30,000 

4 , 35,000 

4,640 

0 

7,7o,ooo 

7 , 75,000 

7 »* 9 ° 

0 

4 , 35.000 

4,40,000 

4,677 

8 

7 . 75 .000 

7.80.000 

7,80,000 

7,227 

8 

4,40,000 

4,45,000 

4 , 7*5 

0 

7,85,000 

7,265 

0 

4,45,000 

4,50,000 

4,752 

8 

7,85,000 

7,90,000 

7 , 3 oa 

8 

4,50,000 

4 . 55.000 

4.60.000 

4,790 

0 

7,90,000 

7 , 95,000 

8,00,000 

7 , 34 *» 

0 

* 4 . 55.000 

4,827 

8 

7 , 95 ,ooo 

7,377 

8 

4,60,000 

4,65,000 

4,865 

0 

8,00,000 

8,05,000 

7 , 4*5 

0 

^ 65,000 

4,70,000 

4,902 

8 

8,05,000 

8,10,000 

7,452 

8 
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When the amount or 
value of the subject- 
matter exceeds-— 
Rs. 

8.10.000 

8.15.000 

8.20.000 

8.25.000 

8.30.000 

8.35.000 

8.40.000 
8,45*0°° 

8.50.000 
.8,55,000 

8.00. 000 

8.65.000 

8.70.000 

8.75.000 

8.80.000 

8.85.000 

8.90.000 

8.95.000 

9.00. 000 

9.05.000 

9.10.000 

9.15.000 

9.20.000 

9.25.000 

9.30.000 
9>35>o°o 

9.40.000 
9,45> 000 

, 9*50,000 

9.55.000 

9.60.000 

9.65.000 

9.70.000 
9*75»ooo 


But does not 
exceed- 
Rs. 

8.15.000 

8.20.000 

8.25.000 

8.30.000 
8,35>ooo 

8.40.000 

8.45.000 

8.50.000 
8,55*000 

8.60.000 

8.65.000 

8.70.000 
8,75*000 

8.80.000 

8.85.000 

8.90.000 

8.95.000 
9,00,000 

9.05.000 

9.10.000 

9.15.000 

9.20.000 

9.25.000 

9.30.000 
9»35»ooo 

9.40.000 
9»45*ooo 

9.50.000 
9*55*00° 

9.60.000 

9.65.000 

9.70.000 

9,75>ooo 

9.80.000 


When the amount or 


Proper fee. 

matter exceeds — 

exceed— 

Proper fee- 

Rs. 

A. 

Rs. 

Rs. 

Rs. 

A*- 

7,49<> 

O 

9,80,000 

9*85,000 

8,765 

0 

7,537 

8 

9,85,000 

9,90,000 

8,802 

8 

7,565 

0 

9,90,000 

9,95,000 

8,840 

0 

7,60a 

8 

9*95*ooo 

10,00,000 

8,877 

8 

7,640 

0 

10,00,000 

10,05,000 

8,915 

O' 

7,677 

8 

10,05,000 

10,10,000 

8,95a 

8 

7,7i5 

0 

10,10,000 

10,15,000 

8,990 

0 

7,752 

8 

10,15,000 

10,20,000 

9*227 

8 

7,790 

0 

10,20,000 

10,25,000 

9*065 

0 

7,827 

8 

10,25,000 

10,30,000 

9*102 

8 

7,865 

0 

10,30,000 

10,35,000 

9*140 

0 

7,902 

8 

10,35,000 

10,40,000 

9*i77 

8 

7.-940 

0 

10,40,000 

10,45,000 

9*215 

0 

7,977 

8 

1 0,45,000 

10,50,000 

9*252 

8 

8,015 

0 

10,50,000 

10,55,000 

9*290 

0 

8,053 

8 

10,55,000 

1 0,60,000 

9*327 

8 

8,090 

0 

10,60,000 

10,65,000 

9*365 

O' 

8,127 

8 

10,65,000 

10,70,000 

9*402 

8 

8,165 

0 

10,70,000 

io,75,oqp 

9*440 

0 

8,303 

8 

10,75,000 

10,80,000 

9*477 

8 

8,340 

0 

10,80,000 

10,85,000 

9*5i5 

o- 

8,377 

8 

10,85,000 

10,90,000 

9*552 

8 

8,315 

0 

10,90,000 

10,95,000 

9*590 

0 

8,352 

8 

10,95,000 

11,00,000 

9*027 

8 

8,39° 

0 

1 1,00,000 

11,05,000 

9*565 

0 

8,427 

8 

1 1,05,000 

11,10,000 

9*702 

8 

8,465 

0 

11,10,000 

11,15,000 

9*740 

0 

8,502 

8 

11,15,000 

11,20,000 

9*777 

8 

8,540 

0 

1 1,20,000 

11,25,000 

9*815 

0 

8,577 

8 

11,25,000 

11,30,000 

9*852 

8 

8,615 

0 

11,30,000 

11,35,000 

9*890 

0 

8,65a 

8 

10,35,000 

11,40,000 

9*927 

8 

8,690 

0 

11,40,000 

u, 45, 000 

9*965 

0 

8,737 

8 

10,45,000 


10,000 

0 


COURT-FEES (UNITED PROVINCES AMENDMENT) ACT (III OF 1943)* 
Whereas it is expedient further to amend the Court-Fees Act, 1870, in its application to the 
Preamble United Provinces for the purpose hereinafter appearing ; 

And whereas by the Proclamation, dated the third day of November, 1939, promulgated 
under section 93 of the Government of India Act, 1935, the Governor of the United Provinces has. 
assumed to himself all powers vested by or under the aforesaid Act, in the Provincial Legislature ; 
And whereas the said Proclamation is still in force 5 

Now therefore the Governor in exercise of the power aforesaid is pleased to make the following 

Act : 

Short title and commence- 1. (1) This Act may be called The Court-Fees (United 

ment. Provinces Amendment) Act, 1943. 

(2) It shall come into force on such date as the Provincial Government may by notification 

direct. 

2. Clause (d) of Article 11 of Schedule II of Court-Fees Act, 1870, as inserted by clause (b) 
of section 8 of the Court-Fees (United Provinces Amendment) Act, 1941, shall be rqpealcd. 

THE COURT-FEES (UNITED PROVINCES SECOND AMENDMENT) ACT (VIII OF 

An Act further to amend the Court-Fees Act , in its application to the United Provinces. 

Whereas it is expedient, for purposes connected with the War and the period immediately 
• after the War, to en ha nc e the fees payable under the Court-Fees Act, 1870, as amended from time to 
time in its application to the United Provinces. 

And whereas, by the Proc lam ation, dated the 3rd day of November, 1939, promulgated under 
section 93 of the Government of India Act, 1935, the Governor of the United Provinces has assume d 
to himself all powers vested by or under the aforesaid Act in the Provincial Legislature ; 
and Whereas the said Proclamation is still in force ; 

Now therefore, the Governor in exercise of the powers aforesaid is pleased to make the 
following Act : 

Short title, extent, com- 1. (1) This Act may be called The Court-Fees (United 

mencement and duration. Provinces Second Amendment) Act, 1943. 

S it extends to the whole of the United Provinces. 

It shall come into force on 1st August, 1943, and shall cease to have effect on such 
date as the Provincial Government, may, by notification in the Provincial Gazette, appoint in this 
i behalf. 
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2. Notwithstanding any thing contained in the Court-Fees Act, 1870, as amended from 
time to time in its application to the United Provinces (hereinafter 
Enhancement of court-fees. called the principal Act) all fees leviable under the principal Act 

shall be increased by a surcharge at the rates specified in the 

schedule annexed hereto. 

(3) The provisions of the principal Act, save in so far as they are inconsistent with anything 
herein contained, shall apply to this Act. 

SCHEDULE . 

Rate of surcharge on fees leviable under the Court-Fees Act, 1870, as amended from time 
to time, in its application to the United Provinces. 


Rate of surcharge. 
4 annas per rupee. 

1 anna per rupee, 
a annas per rupee. 


x. On every whole rupee 

2. (a) On a fraction of a rupee upto and including 4 annas 

(h) on a fraction exceeding 4 annas but not exceeding 8 
annas. 

(c) On a fraction exceeding 8 annas but not exceeding 16 
annas. 

Example . — On a court-fee of Rs. 20-6-0 the surcharge will be (20 (x) 4) plus 2 annas, ue.. 
Us. 5-2-0 and the total court-fee chargeable will be Rs. 25-8-0. 


3 annas per rupee. 


THE COURT-FEES (UNITED PROVINCES AMENDMENT) ACT (V OF 1944). 

An Act further to amend the Court-Fees Act , 1870, in its application to the United Provinces . 

Whereas it is expedient further to amend the Court-Fees 
Preamble. Act, 1870, in its application to the United Provinces for the purpose 

hereinafter appearing. 

And whereas by the Proclamation dated the 3rd May of November, 1939, promulgated under 
-section 93 of the Government of India Act, 1935, the Governor of the United Provinces has assumed 
to hims elf all powers vested by or under the aforesaid Act in the Provincial Legislature. 

And whereas the said Proclamation is still in force ; 

Now therefore, the Governor in exercise of the powers aforesaid is pleased to make the 
‘following Act ; 

Short title and commence- 1. (1) This Act may be called The Court-Fees United 

ment. Provinces (Amendment) Act, 1944. 

(2) For Article 18 of Schedule II of the Court-Fees Act, 1870, as substituted by Section 7 
of the United Provinces Court-Fees (Amendment) Act, 1936, substitute the following : — 

“Number. Proper fee. 

j8. Application under the Arbitration Act, 1940. Fifteen rupees.” 


THE CROWN CRANTS ACT (XV OP 1895)). 1 

[S. 1, Rep. in pt.. Act X of 1914.] 

[10th October , 1895. 

An Act to explain the Transfer of Property Act y 1882, 2 so for as relates to grants 
from the Crown, and to remove certain doubts as to the powers of the Crown in relation 
to such grants . 

Whereas doubts have arisen as to the extent and operation of the 
Transfer of Property Act, 1882, 2 and as the power of the Crown to impose 
limitations and restrictions upon grants and other transfers of land made by it 
or under its authority, and it is expedient to remove such doubts ; It is hereby 
enacted as follows : — 

Title, extent and com- *• (0 This Act ™ay be called The Crown 

mencement. GRANTS Act, l8^5« 


LEG. REE. 

lEor Statement of Objects and Reasons, 
see Gazette of India, 1895, Pt. V, p. 169, and 
for Proceedings in Council, see Ibid,, Pt. VI, 
pp. 328 and 355. 

2 This Act was declared in force in Upper 
Burma (except the Shan States) by the 
Burma Laws Act, 1898 (XIII of 1898), Bur. 
‘Code. 


Sec. 1: Construction of Crow grants. 
— A Crown grant is to be construed by its own 
terms and not by reference to the previous or 
subsequent act of the parties. 86 Bom.LJB. 
763=1934 B. 434. The Crown Grants Act 
^applies to grants by Government of Sunder- 
bans lands. The Crown has unfettered dis- 


cretion to impose any condition, limitation, or 
restriction in its grants. I.L.R. (1938) 2 
CaL 1=42 C.W.N. 239. The grants or leases 
of Sunderbans lands, which are lands vested 
in the Crown by sec. 39 of 21 and 22 Vic., c. 
106, executed by the Sunderbans Commissioner 
on behalf of the Secretary of State for India 
in Council are Crown grants and to 
these grants the Crown Grants Act 
applies. I.L.R. (1938) 1 Cal. 626=43 

C.W.N. 81=1938 Cal. 211. Where certain 
waste lands were granted by the Governor of 
a province of His Majesty under sec. 1 of 
the Government of India Act, held, that 
Crown Grants Act applied to the grant. 7 
O.WJST. 683=1930 O. 441. Where a Govern- 
ment grant recited that “all tenures now in 
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(2) It extends to the whole of British India ; [*] 1 

(3) [ * * * * * 3 1 

2. Nothing in the Transfer of Property Act, 1882, 2 contained shall "apply- 

or be deemed ever to have applied to any grant or* 
Transfer of Property 0 ther transfer of land or of any interest therein 
Crown^ emits 10 ° &PP Y heretofore made or hereafter to be made by or oil 

behalf of 3 [the Crown] to or in favour of, any person 
whomsoever ; but every such grant and transfer shall be construed and take 
effect as if the said Act had not been passed. 


LEG. REP. 

1 The words “and” at the end of CL (2) 
and “it shall com© into force at once” in Cl. 
(3) were repealed, by Act X of 1914, Sch. H* 

2 This Act was declared in force in Upper 
Burma (except the Shan States) by the Burma 
Laws Act, 1898 (XIH of 1898), Bnr. Code. 

3 Substituted. foT “Her Majesty the Queen- 
Empress, her heirs or successors, or by or on 
behalf of the Secretary of State for India m 
Council,” by Government of India (Adapta- 
tion of Indian Laws) Order, 1937 . 

the possession of the family of B must be de- 
clared released in perpetuity to heirs general 
under Mahomedan Law of descent, with a 
distinct proviso that no tenure now declared 
released in perpetuity can be alienable by an 
incumbent for any period longer or beyond 
his individual life” it was held that the grant 
created a succession of independent life estates 
in the sense of an estate which is only enjoy- 
ed by the holder thereof during his life and 
which could not be transferred by him for any 
period beyond his life and that each succes- 
sive life estate holder derived title, not from 
or through the previous holder, but directly 
.from the grant. Where one of the incum- 
bents alienated certain property and such 
alienation remained unquestioned during his 
lifetime as well as by the incumbents of the 
next generation and was questioned by the 
latter's heirs, on a question whether the claim 
was barred, it was held that it was not, and 
that if any such descendant does not within 
12 years of his becoming entitled to posses- 
sion on the death of the last preceding incum- 
bent attack such a transfer his right to re- 
cover the property for himself would be 
barred, but that would not bar the right of 
any of those coining after him. 1942 A.W*. 
R. (H.CL) 268=1942 A.L.J. 430=A.I.R. 
1942 All. 402. A grant of a village to 8.8. 
by the Govemor-in-Council of Port St* George 
on behalf of the East India Company, recited, 
inter alia; * ‘ (a) The Govemor-in-Council con- 
firms to yon and your heirs the village of JS. 
C. as shrotriem so long as you discharge the 
rent and are obedient to the laws and regula- 
tions established or to be established, under 
the authority of the Govemor-in-Council for 
the time being, (b) In confirming to you and 
your heirs as shrotriem the village of P.C., 
you are to understand that the said village is 
not assignable by gift, sale or otherwise, but 
in default of legal heirs, that the said village 
shall revert to the Hon’ble Company”. Some 
of the successors in interest of BJ$. created 
a usufructuary mortgage over the village. 


Held, on a construction of the grant, (1) 
that the grant was a Crown grant governed! 
by the Crown Grants Act, and the condition 
in Cl. (&) was perfectly valid, though such a 
condition would be invalid if the grant were 
by a private individual; (2) that had the- 
document ended with Cl. (a), the estate creat- 
ed would not be anything other than an ab- 
solute estate of fee simple, and the clause 
against alienation in Cl. (b) did not make the- 
estate created one of a series of life-estates m r 
(3) that reverter to the grantor or his heirs on 
failure of the heirs of the grantee did not pre- 
vent an alienation, and the alienee would be- 
entitled to enjoy the property at any rate, aa 
long as lie line of the grantee continued; (4) 
that the effect of an alienation was not merely 
to enable the grantor to resume on failure off 
legal heirs but also to enable the successors- 
of the alienor to avoid the alienation on his 
death. 1945 M.WJST. 614=58 L.W. 486= 
(1945) 2 M.L.J. 307. In Bengal, Crown has, 
conferred no market franchise or right of 
holding markets. Therefore, a proprietor 
cannot acquire such a right by prescription,, 
as the right is treated as an incident to the 
ownership of land; and he has no remedy 
at law if any competitor holds a market in 
his proximity. 24 C.W'.N. 800—58 I.C. 879 1 
=47 C. 1079. A trader usually haunting 
one market for the sale of his goods, can take 
the same to another without committing any 
unlawful act. 

Estoppel. — Acts of Government officers, as 
— A particular construction put upon a Crown 
grant by the officers will not work as an estop- 
pel against the Government- 36 Bom.L.R. 
761=1934 B. 434. 


Cbown deists — The right of the Crown to 
enforce payment of Crown debts cannot bo- 
1 taken away by statute except by express en- 
actment. There can be no bar by implica- 
tion. 1934 A.L.J. 22.1=1934 A. 170. As- 
to priority of Crown debts, see H B- 467 5 
1933 S. 568 (1931 S. 164; (1940) 1 M.L.J. 
429; (1938) 1 M.L.J. 351; 5 Bom.H.OJLO. 

C. 23, Ref.) It is the duty of the Crown an® 
of every branch of executive to abide by and 
obey the law. If there is any difficulty ua as- 
certaining it, it is the duty of the executive 1 ' 
!in eases of doubt to ask for directions from 
the Court to ascertain the law, in order to obey 
it, and not to disregard it* 16 P. 159=18 
Pat.L.T. 95=1937 P. 65 (S.B.). 

Sec. 2. — The Crown in British India has 
power to grant or transfer lands and limit 
1 its descent in any way it pleases; but a sub- 
ject has no power to impose on lands or other 
property, any limitation of descent at vari- 
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3. All provisions, restrictions, conditions and limitations over contained 
in any such grant or transfer as aforesaid shall be 
Crcwn grants to lake y^lid and take effect according to their tenor any rule 
according to of law, statute or enactment of the Legislature to the 

contrary notwithstanding. 


ance with the ordinary law applicable . 40 A. 
470=2$ C.W.N. 101=45 I. A. 134 (P.C.). 

Scope ^and effect of — Mining licence — Re- 
gistration— Necessity. See (1946) 2 M.L.J. 
400. 

Secs. 2 and 3. — Transfer of Property Act 
lias no application to grants of Crown lands. 
10 P. 203=1931 P. 268=131 I.O. 811. It 
is not only the T.P. Act, that is affected 
by the Crown Grants Act. Sec. 3 of the Act 
declares the unfettered discretion of the 
Crown to impose such conditions and limi- 
tations as it thinks fit, no matter what the 
general law of the land be, a restrictive 
danse in a Crown lease which compels the 
lessee to refer any boundary dispute with the 
adjoining lessee, only to revenue authorities, 
is not affected by sec. 28 of the Contract Act. 
But such a clause cannot bo availed of by a 
lessee of an adjoining lot, to oust the juris- 
diction of the Civil Court, for the reason that 
his predecessors in interest were not parties 
to the contract entered into between the Secre- 
tary of State in Council and the other lessees ' 
predecessors in interest. I.L.B. (1938) 1 CaL 
626=42 C.W.N. 81=1938 Cal. 211. See 
also 1939 All. 263, The provisions of secs. 2 
and 3 do not include all leases executed by 
or on behalf of Government from the opera- 
tions either of sec. 107, T.P. Act or of the 
Registration Act which provides # for the cases 
of documents exempt from registration when 
executed by or on behalf of Government. 36 
A. 176=22 I.C. 932=12 A.L.J. 219. A pro- 
vision in a lease granted by Government of 
land situate in Malabar that the lessee will not 
- erect buildings, on the ground, is not consistent 
with sec. 19 of the Malabar Compensation for 
Tenants Improvements Act and is saved by 
sec. 3 of the Crown Grants Act. 43 M. 65=1 
53 I.C. 345=37 M.L.J. 532. The expression 
* x grant” in sec. 2 denotes not only the trans- 
fer of prerogative rights possessed by the 
Crown but also transfers of land of every des- 
cription. (Ibid.) Where a Crown grant 
consists of a lease of land in the Malabar 
District containing a reservation of the right 
to terminate the tenancy on six months 1 notice 
and the lessee expressly covenanted to sur- 
render, held, that under sec. 3, the lease must 
take effect according to its tenor and the 
Government is entitled to a decree for eject- 
ment without paying for improvements. 41 
M.L.J. 494=69 I.C. 475. The exemption of 
waste lands from payment of land revenue 
does not ipso facto exempt such land from 
Land Revenue Act and Tenancy Act. 
•28 N.L.R. 169=1932 N. 75 (P.B.). 
Where certain property which had been 
acquired by the Secretary of State 
under the Land Acquisition Act was sold in 
Court auction. Bold, that the sale was im- 
mune from a claim for pre-emption in view 


of the provisions of sec. 3 of the Crown 
Grants Act. 8 Luck. 322=10 O.W.N. 113 
=1933 O. 134 (F.B.). 

Sec. 3. — An inam which is a Crown grant 
will be governed by sec. 3 of the C.G. Act 
which excludes the application of the personal 
law. If there is any ambiguity in the 
certificate, the question would have to be deci- 
ded in accordance with the Timm Bales of 
1859. I.L.R. (1940) Nag. 244=1940 N.L.J. 
78=1940 Nag. 129. The effect of sec. 3 is 
that when a grant has been made by the 
Crown, the Crown is not with reference to that 
grant, bound by any of the sections of either 
the Tenancy Act or the Transfer of Property 
Act or the Contract Act. 181 I.O. 584=1939" 
A.L.J. 164=1939 All. 263. See also 1931 
Pat. 258; 1938 CaJL 211; (1938) 1 M.L.J. 
656. All that sec. 3 means is that the Crown 
is entitled to put suen conditions in a grant 
which a private individual could not but the 
only advantage to the grantee is that the grant 
to him is not invalid if given by the Crown 
when it might be invalid if given by an indi- 
vidual. It cannot be said to confer the right 
to sue on the grant if he had no such right, 
had the grant in his favour been made by an 
individual. 1938 O.A. 358=1938 O.W.N. 
462=1938 Oudh 175. It is competent to the 
Crown to make a heritable grant of a village, 
conferring on the grant not an absolute estate* 
but a limited interest to enjoy the rents and 
(profits of the village for his life and a aimilftr 
interest on Ms heirs who will succeed him; 
it is open to the Crown to create successive 
life estates or limited interests, and prohibi- 
tion as to alienation may be imposed by the 
Crown either by virtue of an enactment or by 
a grant. Sec. 3 is clear and expressly men- 
tions that all limitations contained in a Crown 
grant shall be valid and take effect according 
to their tenor notwithstanding any statute or 
enactment of the Legislature, which would 
take in sec. 60, C.P. Code. I.L.B. (1938) 

/ Mad. 767=1938 Mad. 623=(1938) 1 M.L.J* 
686. See also 1937 A.L.J. 567=1937 AIL 
533. A tenure was created in 1842, by the- 
proprietor of an estate, and granted in consi- 
deration of services to be rendered as barkan- 
daz. The estate was subsequently forfeited 
to Government, and in 1881, there was a for- 
mal dispensation with the services which the 
jagirdar had to render as barkandaz, .and a 
new grant was created of the tenure freed 
of those services at an annual rent. The new 
grant created ajagirfor the descendants of 
an earlier jagirdar to enjoy so long as any of 
his descendants should survive. There wa e 
a stipulation that the jagirdar had no power 
to transfer by sale or by creation of mokkar- 
rari tenures any part of the tenure with a. 
liability to resumption if unauthorised trans- 
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THE CURRENCY ACT (IV OP 1927). 

[Repealed by Reserve Bank Act (II of 1934), S. 60.) 


THE CUT CHI MEMONS ACT (X OP 1938). 

[Qth April , 1938 . 

An Act to provide that all Cutcki Memons shall be governed in matters of succession and 
inheritance by the Muhammadan Law. 

Whereas it is expedient that all Cutchi Memons be governed in matters 
of succession and inheritance by the, Muhammadam Law , It is hereby enacted 
as follows: — 

Short title and commence- I. (i) This Act maybe called The Cutchi 

meat. Memonb Act, 1938 . 

(a) It shall come into force on the 1st day of November. 1938. 

Cutchi Memons to be 2 . Subject to the provisions of section 3 , all 

.governed in certain matters Cutchi Memons shall, in matters of succession and 
by Muhammadan Law. inheritance, be governed by the Muhammadan Law. 

3. Nothing in this Act shall affect any right or liability acquired or 
incurred before its commencement, or any legal pro- 
Savmgs. ceeding or remedy in respect of any such right 

or liability ; and any such legal proceeding or remedy may be continued or 
enforced as if this Act had not been' passed. 

[4. The Cutchi Memons Act, 1920, is hereby 
Repeal. repealed. (Repealed by Act XXV of 1942.)] 


THE DECREES AND ORDERS VALIDATING ACT (V OP 1936). 

[26 th April, 1936. 

An Act to remove certain doubts and to establish the validity of certain proceed- 
ings in Sigh Courts of Judicature in British India. 

"Whereas doubts have arisen as to the validity of certain proceedings in 
TTigh Courts of Judicature in British India under the Letters Patent erecting 
•and establishing those Courts; 

And whereas it is expedient to terminate those doubts and to establish 
the validity of those proceedings; 

It is hereby enacted as follows: — • 


Short title and extent. 


1 . ( 1 ) This Act may be called The Decrees 

and Oeders Validating Act, 1936, 


■fer should be made. Held, (1) that the tenure 
“was a Crown grant, a grant affected hy the 
'Crown Grants Act in such a manner that the 
provisions of the Transfer of Property Aet 
•would not apply to it, so that it took effect 
according to its tenor whatever might he the 
conditions laid down; ( 2 } that the grant made 
•a dear restriction against alienation and 
granted a limited interest which was not 
transferable either by operation of law or by 
voluntary alienation; and (3) the estate could 
not therefore be attached and sold in execu- 
tion of a decree against the jagirdaT. 1939 
Tat. 598. Rowland, J. — When a Crown 
grant contains a prohibition against aliena- 
tion of the estate, that prohibition must take 
effect in accordance with its terms. 18 Pat. 
:370=1939 Pat. 698. 

Otjtohi Memons Act, Sec. 3. — The Cutchi 


Memons Act applies not only to wills made 
after the passing of the Act but also to wills 
made before it was passed. A will speaks 
only from the death of the testator and a will 
made in 1933 by a Cutchi Memon who died 
in 1941, is not saved. The right which is in- 
tended to be saved by sec. 3 is a right acquir- 
ed before the passing of the Act. After the 
passing of the Act, the will of every Cutchi 
Memon has to be construed and looked at from 
the point of view of Mahomedan law. 44 
Bom.L.B. 792=A.I.B. 1942 Bom. 328 (2). 
Will executed by codicil — Law applicable — 
A Cutchi Memon is governed by the Mahome- 
dan Law bo far as the execution of his will 
and a codicil is concerned. (43 Bom. 641, 
Bel. on.) 47 L.W. 719=1938 M.W.N. 699 
=1938 Mad. 616= (1938) 1 M.L.J. 444 . 


The Delhi Laws Act (XIII op 191a). 
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(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

2. No decree passed or order made by the High Court of Judicature at 

Fort William in Bengal, the High Court of Judica- 
Certain decrees and ture at Madras or the High Court of Judicature at 
n 0t i0 be CaJled ** Bombay, in the exercise of its ordinary original civil 
quea 0 * jurisdiction under clause 12 of its Letters Patent, or 

by the High Court of Judicature at Rangoon, in the exercise of its original 
civil jurisdiction under clause 10 of its Letters Patent, shall be called in question 
in any proceedings before any other Court on the ground that the High Court 
passing the decree or making the order had no jurisdiction to pass or make the 
decree or order. 

3. Where in any proceedings concluded on or after the 26th day of 

August, 1935, any such decree or order has been 
^ Bcstoration of proceed- f oun( j to be invalid on such ground by any Court, 

8 ‘ such finding shall be void and of no effect; and the 

Court shall, notwithstanding anything to the contrary in the Indian Limitation 
Act, 1908, or any other law for the time being in force, on application made 
within six months from the commencement of this Act by any person prejudi- 
cially affected by such finding, restore the proceedings at and continue the pro- 
ceedings from the stage reached immediately before the order embodying or 
based on such finding was made. 


THE DELHI LAWS ACT (XIII OF 1912). 

* Supplemented and Amended Act ( VII of 1915). 


Year. 

No. 

Short title. 

Amendment. 

*912 | 

XIII 

The Delhi Laws Act, 1912. 

Supplemented and amended, Act VII of 

1915- 


CONTENTS. 


Sections. 

1. Short title and commencement . 

2. Saving of territorial application of 
enactments. 

S. Construction of ceTtain enactments in 
force in the territories mentioned in Sche- 
dule A. 

4. Powers of Courts and Local Govern- 
ment for purposes of facilitating application 
of enactments. 


Sections. 

5. Vesting of powers of separate Officers 
in single Officer. 

6. Pending proceedings. 

7. Power to extend enactments in force 
in other parts of British India with modi- 
fications and restrictions. 

Schedule A. 

Schedule B. 


[18 th September , 1912. 

An Act to provide for the application of the law in force in the Province of 
Delhi and for the extension of other enactments thereto . 

Whereas by Proclamation published in Notification No. 911, dated the 
seventeenth day of September, 1912, the Central Government, with the sanc- 
tion and approbation of the Secretary of State for India, has been pleased to 


Sbo. 2. — S. 2 makes provision not only 
for the sanctity of the decrees passed by 
the Presidency High Court hut has declared 
that orders passed by those Courts will also 
he sacrosanct. Hence decrees passed hy 
G.C.M. — 263 


the High Court of Bombay and orders in 
execution thereof cannot be declared by the 
High Court of Allahabad to be ultra vires 
or without jurisdiction. 1941 A.L.J, 511= 
, 1941 All. 358=I.L.B. (1941) All. 664. 
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take under its immediate authority and management the territory mentioned 
in Schedule A, which was formerly induded within the Province of the Punjab, 
and to provide for the administration thereof by a Chief Commissioner as a 
separate Province to be known as the Province of Delhi; 

And whereas it is expedient to provide for the application of the law in 
force in the said territory, and for the extension of other enactments thereto ; It 
is hereby enacted as follows : — 

Short title and commence- 1 . (1) This Act may be called The Delhi 

went. Laws Act, 1912; and 

(2) It ahull come into force on the first day of October, 1912. 


2. The Proclamation referred to in the preamble shall not be deemed to 
have effected any change in the territorial application 
Saving of territorial ap- any enactment notwithstanding that such enact- 


plication of enactments. 


ment may be expressed to apply or extend to the 


Construction of certain 
enactments in force in the 
territories mentioned in 
Schedule A. 


territories for the time being under any particular administration. 

3. All enactments made by any authority in British India and all notifica- 
tions, orders, schemes, rules, forms and by-laws 
issued, made or prescribed under such enactments 
which immediately before the commencement of this 
Act were in force in, or prescribed for, any of the 
territory mentioned in Schedule A, shall in their 
application to that territory, be construed as if references therein to the authori- 
ties, or gazette mentioned in column 1 of Schedule B were references to the 
authorities, or gazette respectively mentioned or referred to opposite thereto in 
column 2 of that Schedule : 


![••••••] 

4. For the purpose of facilitating the application 
Powers of Courts aud *° the territory mentioned in Schedule A or any part 
Provincial Government for thereof of any enactment passed before the corn- 
purposes of facilitating mencement of this Act or of any notification, order, 
application of enactments. scheme, rule, form or by-law issued, made or prescrib- 
ed under any such enactment — 

(1) Any Court may, subject to the other provisions of this Act, construe 
the enactment, notification, order, scheme, rule, form or by-law with such 
alterations not affecting the substance as may be necessary or proper to adapt 
it to the matter before the Court, and 

(2) the Provincial Government may, subject to the other provisions of 
this Act by notification in the Official Gazette, direct by what Officer any power 
or duty shall be exereised or discharged, and any such notification shall have 
effect as if it enacted in this Act. 

8. (1) A notification issued under S. 4, sub- 
verting of powers of section (2), may direct that any powers or duties 
separate Officers m single Tes t e d in separate Officers may be consolidated and 

vested in, and discharged by, a single Officer. 

(2) Where by such a notification appellate powers are consolidated and 
vested in a single Officer, the period of limitation for the consolidated appeal 
shall be the longest period provided in the case of an appeal to any of the 
Officers whose powers are so consolidated. 

6. Nothing in this Act shall affect any proceeding which at the commence- 
Pending proceedings. men * thereof is pending in respect of any of the 
territory mentioned in Schedule A, and every such 
proceeding shall be continued as if this Act had not been passed: 


LEG. BEE. 

1 Proviso omitted by A.O., 1937. 
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Provided that all proceedings which at the commencement of this Act 
are pending before the Commissioner of the Division or any other authority 
within the territory mentioned in Schedule A shall be transferred to, and dis- 
posed of by, such authorities in the Province of Delhi as the Provincial Govern- 
ment may, by notification in the Official Gazette, direct. 


Power to extend enact- 
ments in force in other 
parts of British India with 
modifications and restric- 
tions. 


7. The [Provincial Government] may, by 
notification in the Official Gazette, extend with such 
restrictions and modifications as x [it] fliiwlr fit to 
2 [the Province of Delhi] or any part thereof, any 
enactment which is in force in any part of Hri+inli 
India at the date of such notification. 

SCHEDULE A. 


(See section 3.) 

The Province of Delhi. 

That portion of the District of Delhi comprising the Tahsil of Delhi and the police station of 
Mahrauli. 


SCHEDULE B. 


(See section 3.) 


Reference. 


Construction. 


9- 

10. 

xx. 

12. 


13- 


AJ-IC 

L 


j 

ithorir 


•[ * * * ] 

The Provincial Government of the Punjab 
*r * * * ] 

* * - 
bie Chief Customs Authority 
The Financial Commissioner 
The Commissioner of Revenue 
The Commissioner of the Division 
The Commissioner 
The Chief Secretary to Government 
A Secretary to Government or to the Pro- 
vincial Government 
All officers and official bodies not mentio- 
ned in the foregoing clauses except the 
Treasurer of Charitable Endowments 
whose authority extended immediately 
before the commencement of this Act over 
the territoty mentioned in Schedule A. 

*[ * * * ] 


>-The Provincial Government of Delhi. 


Such officials or official bodies respectively as 
the Provincial Government may, by 
notification in the Official Gazette , direct. 


Notifications under Delhi Laws Act, 1912. 
‘ HOME DEPARTMENT. 


F3CtA May, 1939. 

No. 189/38. — In exercise of the powers conferred by section 7 of the Delhi Laws Act, 1912 
(XIII of 1912), and in superession of all previous notifications under that section extending Punjab 
Acts to the Province of Delhi or any part therof, except the notification of the Government of India, 
in the Department of Education, Health and Lands, No. F. 117/32-L. & O., dated the 26th January 
1933, the Central Government is pleased to extend to the Province of Delhi or such part thereof 
as is specified in the second cloumn of the Schedule annexed hereto, the enactments specified in the 
corresponding entry in the first column thereof, subject to the restrictions and modifications, if any, 
specified in the corresponding entry in the third cloumn, and to the following provisions namely : — 
(i) references in the first column of the said schedule to an Act shall be deemed to be refe- 
rences to that Act as in force in the Punjab on the date of this notification, and ( 

(«) references in the said enactments to the Provincial Government shall be construed 
as references to the Chief Commissioner of Delhi, and references to the Punjab shall be construed 
as references to the Province of Delhi. 


LEG. REF. 1915, S. 7. 

1 Substituted by A.O., 1937. 8 Items 1, 3 & 4 were repealed by A.O., 

2 The words “the Province of Delhi “ were 1937. 

substituted for the words “the t errit ory 4 Item 18 was repealed by ibid. 
mentioned in Schedule A“ by Act VII of 
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Provided that all notifications, orders, bye-laws, rules and regulations made or issued under 
any of the enactments extended to the Province of Delhi or any part thereof by the notifications 
hereby superseded, shall continue to be in force as if made or issued under the corresponding enact- 
ment extended by this notification ; and all proceedings taken under any of the enactments extended 
by the superseded notifications shall be continued as if taken under the corresponding enactment 
extended by this notification* 


Name of Act. 


x« The Punjab Pre-emption 
Act, 1913 (Punjab Act I of 1913)* 

2» The Redemption of mort- 
gages (Puiyab) Act, 1913 (Pun- 
jab Act II of 1913). 

3. The Punjab Excise Act, 
1914 (Punjab Act I of 1914). 


Area to which extended. 
2 


That part of the province of 
Delhi which is described in 
Schedule A to the Delhi Laws 
Act, 1912. 

That part of the Province of 
Delhi which is described in Sche- 
dule A to the Delhi Laws 
Act, 1912. 

The Province of Delhi. 


4. The Punjab Military 
Transport Act 1916 (Punjab) 
Act I of 1916). 


The Province of Delhi. 


Restrictions and modifications. 
3 


Sub-section (2) of section 1 
shall be omitted. 


Sub-section (2) of section 
shall be omitted. 


(1) Throughout the Act for 
the words " Financial Commis- 
sioner ” wherever they occur, 
the words “Chief Commissioner” 
shall be substituted. 

(2) Clauses (4), (7) and (11) 
of section 3, sections 9, 13 and 
33-A, sub-section (3) of section 
35 and clause (6) of sub-sec- 
tion (2) of section 58 shall be 
omitted. 

(3) For section 8 the following 
section shall be subst ituted, na- 
mely : — ”8. (a) The general 
superintendence and administra- 
tion of all matters, relating to 
excise shall vest in the Chief 
Commissioner. 

(b) Subject to the control of 
the Chief Commissioner and 
unless the Chief Commissioner 
shall by notification otherwise 
direct, the Collector shall 
control all the excise officers in 
the Province of Delhi.” 

(4) In clause (a) of section 10 
the word "other” shall be 
omitted. 

(5) For section 12 the follow- 
ing section shall be substituted, 
namely : — 

" 12. The Jurisdiction of the 
Collector and other excise officers 
shall, unless the Chief Commis- 
sioner otherwise directs, extend 
to the whole of the Province of 
Delhi.” 

(6) In clause (b) of section 15 
for the words “ A Commissioner 
or Collector ” the words “ The 
Collector ” shall be substituted. 

(7) In sections 21 and 22 for 
the words "as the Provincial 
Government may impose” the 
words " as he thinks fit ” shall be 
substituted. 

Throughout the Act for the 
words " Central Government ” 
wherever they occur, the words 
* Chief Commissioner” shall be 
substituted. 




Sch. B] 


The Delhi Laws Act (XIII or 1913) 


SIOI 


Name of Act. 
1 


Area to which extended. 


Restrictions and modifications. 


2 


3 


.5. The Punjab Courts Act, 
1918 (Punjab Act VI of 1918). 


6. The Punjab Village and 
Small Towns Patrol Act, 19*8 
(Punjab Act VIII of 1918). 

7. The Punjab District 
Boards Amendment Act, 1919 
(Punjab Act V of 1919). 

8. The Punjab Primary Edu- 
cation Act, 1919 (Punjab Act 
VII of X919). 


9. The Punjab limitation 
(Custom) Act, 1920 (Punjab Act 
1 of 1920). 

10. The Punjab Custom 
(Power to Contest) Act, 1920 
(Punjab Act II of 1920). 


11. The Punjab Municipal 
Amendment Act, 1921 (Punjab 
Act I of 1922). 

12. The Punjab Village Pan 
chayat Act 1921 (Punjab Act III 
of 1922). 


13. The Court-Fees (Punjab 
Amendment) Act, 1922 (Punjab 
Act VII of 1922). 


The Province of Delhi. 

The Province of Delhi. 
The Province of Delhi. 
The Pro vice of Delhi. 


That part of the Province of 
Delhi which is described in Sche- 
dule A to the Delhi Laws Act, 
X912. 

That part of the Province of 
Delhi which is described in Sche- 
dule A to the Delhi Laws Act, 

1912- 

The Province of Delhi. 


- The Province of Delhi. 


In section 20, for the words 
“Provincial Government” the 
words “ Central Government ” 
shall be substituted. 1 


(1) Sub-section (2) of section 1 
shall be omitted. 

(2) In section io — 

(£) in clause (a) after the 
word “education*' the words 
sc conducted in his vernacular ** 
shall be inserted ; and 

(it) to clause (c) the follow- 
ing proviso shall be added, 
namely : — 

“ Provided that in the case 
of, boys over ten years of age 
attendence at a night school 
conducted on lines approved by 
the Superintendent of Education 
shall be deemed to satisfy this 
condition." 

(3) In section 11 for the words 
“ Director of Public Instruction" 
the words “Superintendent of 
Education " shall be substituted. 

Sub-section (2) of section x 
shall be omitted. 


Sub-section (2) of section x 
shall be omitted. 


Sub-section (2) of section x 
and section 5 shall be omit- 
ted. 

(1) In the Second proviso to 
section 4 for the words and 
figures “ estate as defined by the 
Land Revenue Act, 1887,** the 
words and figures “Estate as 
defined by the Punjab Land 
Revenue Act, 1887, orofa mahal 
as defined by the United Pro- 
vinces Land Revenue Act, 1901** 
shall be sustituted. 


(2) In the proviso to section 26, 
[after the figures “ 1887 " the 
words and figures “ or the Agra 
Tenancy Act, xgox, as the case 
may be "shall be inserted. 

'3) Tn section 26-A, the words 
.... T figures “or the Punjab 
Loans Limitation Act, 1904" 
[shall be omitted. 


The Province of Delhi. 


Sub-section (3) 
shall be omitted. 


of section x 


LEO*. REP. 

1 Added by notification No. 13-6-X939. 


dated 22nd August, 1939. 




8102 


The Civil Court Manual (Imperial Acts). 


[Sch. B 


Name of Act. 

i 


Area to which extended. 
2 


Restrictions and modifications. 
3 


X4. The Indian Stamp (Pun- ! 
jab Amendment) Act, 1922 (Pun- 
jab Act VIII of 1522). . 

15. The Punjab District 
Boards (Amendment) Act, 1922 
(Punjab Act XI of 1922). b , 
x6. The Punjab Municipal j 
(Amendment) Act, 1923 (Punjab 
Act II of 1923. 


The Province of Delhi. 
The Province of Delhi. 


The Province of Delhi. 


17. The Punjab Opium Smo- 
king Act 1923 (Puxyab Act VI of ] 
1923). 

18. The Punjab Motor Vehi- 
cles Taxation Act, 1924 (Punjab 
Act IV of 19^4)* 


The Delhi Municipality. 
The Province of Delhi. 


19. The Punjab Municipal ' 
(Amendment) Act, 1925 (Punjab 
Act I of 1925). 

oo. The Opium (Punjab 
Amendment) Act, 1925 (Pusayab 
Act III of 1925). 

21. The Punjab District 
Boards (Amendment) Act, 1925 
(Punjab Act VI of 1925). 

22. Th? Punjab Vaccination 
Law Amendment Act, 1925 
(Fuqjab Act IX of 1925). 

23- The Punjab Court-Fees 
(second Amendment) Act, 1926 
(Punjab Act VI of 1926). 

24. The Prisons (Punjab 
Amendment Act), 1926 (Punjab 
Act IX of 1926). 


The Province of Delhi. 
The Province of Delhi. 
The Province of Delhi. 
The Province of Delhi. 
The Province of Delhi. 
The Province of Delhi. 


I Sub-section (3) of section 1 
shall be omitted. 


1 [In section 16, in the substitu- 
ted section 61, after the words 
“until provision to the contrary 
is made by the Central Legisla- 
ture” the following shall be 
inserted namely : — 

“and, with the previous 
sanction of the Provincial Gov- 
ernment, may, from time to 
time — 

(f) vary the limits fixed 
under clause (g) of section 188 
for the collection of any terminal 
tax, and 

(it) vary the schedule of ani- 
mals or articles subject to such 
tax and enhance, reduce or 
modify the rates thereof”. 

Sub-sections (2) and (3) of 
section x shall be omitted. 

(1) Sub-sections (2) and (3) 
of section 1 shall be omitted. 

(2) In section 4, in sub-section 
(1) the words and figures “before 
the 30th day of April, 1925, 
or if such person commences to 
keep the motor vehicles for use 
after the 10th day of April, 1925, 
then,” and the proviso to sub- 
section (2) shall be omitted. 

(3) In sections 1 1 and X2 for 
the word “ Collector ” wherever 
it occurs, the words “Additional 
District Magistrate” shall be 
substituted. 

(4) In section 12 for the word 
“ Commissioner,” wherever it 
occurs, the words “ Deputy Com- 
missioner” shall be substituted. 


Clause (t) of section 2 shall be 
omitted. 


Sub-section (2) of section z 
shall be omitted. 


LEG*. REF. ber, 1939. 

Notification No. 174/39, dated 9th Novem- 



Name of Act. I Area to which extended. I Restrictions and modifications. 
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Name of Act. 

Area to which extended. 

Restrictions and modifications. 

1 

2 

3 


33. The Punjab Tenancy 
(Amendment) Act, 1929 (Punjab 
Act V of 1929). 

34. The Punjab Pure Food 
Act, 1929 (Punjab Act VIII of 
*9=9)- 


That part of the Province of) 
Delhi which is described in Sche-| 
dule A to the Delhi Laws Act, 
1912. 

The Province of Delhi. 


1W 34-A. The Punjab Regula- 
tion of Accounts Act, 1930! 
(Puryab Act I of 1930). 


The Province of Delhi. 


The Punjab Alienation! 
id (Amendment) Act, 1931 
(Punjab Act I of 1931). 

36. The Punjab Nurses Regis- 
tration Act, 1933 (Punjab Act 
I of 1932). 


The Province of Delhi. 
The Province of Delhi. 


(1) In section 6, the worda 
The Director of Public Health 

may and ” in sub-section (1) 
and sub-sections (2) and (4) shall 
be omitted. 

(2) In section 19 the words 
“ of the Director of Public Health 

99 and the words “ as the case 
may be ” shall be omitted. 

(3) Sub-section (5) of section 
22 shall be omitted. 

(4) In the Schedule after the 
words and figures “ Punjab Pure 
Food Act, 1929 99 wherever they 
occur, the words “ as extended: 
to the Province of Delhi” shall 
be inserted. 

(1) In clause (iu) of sub-sec- 
tion (7) of section 2, for the words 
“ the Central or any Provincial 
Government ” wherever they 
occur, the words “ any Govern- 
ment in British India ” shall be 
substituted. 

(2) In section 6 t — 

(a) in sub-section (1) after 
the word “may” the words 
“subject to the condition of 
previous publication” shall be 
inserted; and 

(b) the proviso to sub-sec- 
tion (2) shall be omitted.” 


Only sections 2, 17, 19, 23 and 
24 shall be in force subject to the 
following modifications, namely : 

(1) For section 2 the follow- 
ing section shall be substituted: — 
“ a. In this Act, — 

(a) “ registered person ” 


(t) a person registered under 
a law which is in force in any 
part of British India and which 
has been recognised by a notifi- 
cation of the Chief Commis- 
sioner, or 

(it) a person who is certified 
by the Chief Health Officer, 
Delhi, to have been employed, or 
to have been practising as a 
nurse, health-visitor, midwife, 
nurse-dai, trained-das, or dai in 
the Delhi Province on the 10th 
July, X935 5 Provided that no 
such certificate shall be granted 
to any person unless it is applied 
for on or before the 10th July, 
1940 ; and 


LEG. REF. 

1 Notification No. 194/1939, dated nth September, 1940. 
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Name of Act. 

Area to which extended. 

[ Restrictions and modifications. 

i 

2 

• 3 


37. The Punjab Wild Birds 
and Wild AnimalsProtection Act, 
1933 (Punjab Act, II of 1953.) 

38. The Puryab Municipal 
(Amendment) Act, 1933 (Pun- 
jab Act III of 1933.). 


The Province of Delhi. 
The Province of Delhi. 


(h) “ unregistered person”' 
means any person other than a 
registered person.” 

2. In sub-section (2) of sec- 
tion 17 and section 19, for the 
words “Provincial Government,” 
the words “ Chief Commis- 
sioner” shall be substituted. 

3. In sub-section (1) of sec- 
tion 19, for the words and figures- 
“ sections 17 and 18 ” the word 
and figure “ section 17” shall be 
substituted. 

4. In section 23, for the words 
“ from the beginning to the end 
of clause (c) ” the following 
words shall be substituted, 
namely : — 

“ Any person who dishonest- 
ly makes use of any certificate of 
registration issued to him or to 
other any person under a law 
in force in any part of British 
India which has been recognised 
by the Chief Commissioner in 
pursuance of sub-clause (i)t of 
clause (a) of section 2 of this Act, 
or of any certificate issued to him. 
or to any other person by the 
Chief Health Officer, Delhi, in 
pursuance of sub-clause (») 
thereof.” 


(1) Sub-section (2) of section » 
and section 2 shall be omitted. 

(2) In clause (r>) of section 3. 

| for the words “ District Medical 
Officer of Health ” the words 
“ Chief Health Officer ” shall be 
substituted. 

(3) In section 9 for the words- 
“ Secretary, Transferred Depart- 
ments,” the words “ Deputy 
Commissioner ” shall be substi- 
tuted. 

(4) In section 15, in clause (6) 
[of sub-section (1) of the substi- 
tuted section 33, the figures 

*46»” “ 155 ,” “.15:6,” and- 

157 ” shall be omitted. 

(5) In section 30, sub-sections 
(4) and (5) of the substituted 
section 62, shall be omitted. 

1 (6) In section 31, in the 
substituted section 78-A, — 

(*) in sub-section (1) after 
the words “has agreed with**' 
the words “ a committee of 
another municipality or” shall 
be inserted ; 

(it) In sub-section (2) after 
the words “joint area of the- 
municipality and” the words- 


JJEQ, REF. 

1 Notification No . 174)39/ dated 9th November 1939. 


G.CLM. — 264 
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Name of Act. 

Area to which extended. 

Restrictions and modifications. 

X 

2 

3 


39. The Punjab Municipal 
(Amendment) Act, 1934 (Punjab 
Act 1 of 1934.) 


40. The Punjab Land Re- 
■venue (Amendment) Act, 1934 
(Punjab Act VI of 1934.) 

41. The Puryab Relief of 
Indebtedness Act, 1934 (Punjab 
Act VII of 1934.) 

42. The Punjab Criminal 
Law (Amendment) Act, 1935 
(Punjab Act II of X935-) 

43. The Punjab Municipal 
(Amendment) Act, 1935 (Punjab 
Act III of 1935.) 

143-A. THe Punjab Debtor’s 
Protection Act, 1936 (Punjab Act 
II of 1936.) ‘ 

*43-B. The Punjab Enter- 
tainments Duty Act, 1936 (Pun- 
jab Act III of 1936.) 


The Province of Delhi. 


That part of the Province of 
Delhi which is described in Sche- 
dule A to the Delhi Laws Act, 
19x2. 

The Province of Delhi* 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


“the other municipality or the” 
and 

(b) after the words “subject 
to the control ” of the words 
“ the Committee of the other 
Municipality or ” shall be insert- 
ed*. 

(1) Sub-section (2) of section 1 
shall be omitted. 

(2) For section 13 the follow- 
ing section shall be substituted, 
namely : — 

“ 13. In clause (c) of sub- 
section (1) of section 192 of the 
said Act, for the words “the 
Municipal area** the words 
such “unbuilt area ’* shall be 
substituted. 


In section 6, for the word 
“ Commissioner ** the words 
“ Chief Commissioner ** shall be 
substituted.’* 

(1) In clause (b) of section 2, 
after the words ana figures “Pun- 
jab Excise Act, 1914,” the words 
“ as extended to the Province of 
Delhi ** shall be inserted. 

(2) In section 3 — 

(*) in sub-section (1), for 
the words “ Government of the 
Punjab” and “Provincial Go- 
vernment,” the words “ Central 
Government ” shall be substitu- 
ted ; 

(*£) in sub-section (a) the 
words “it shall also be laid 
before the Punjab Legislative 
Assembly, and shall only take 
effect after it has been passed 
with such amendments, if any, 
as the assembly may make there- 
t in ” shall be omitted ; 

(in) sub-section (3) shall be 
omitted. 

(3) In sub-section (1) of sec- 
tion 5, for the words “Provincial 
Government,” the words “Cen- 
tral Government ” shall be 
substituted. 


XJSG*. BEP . 

1 Notification No. 194)1989, dated 11& 
September, 1940. 


a Notification No. 178)1989, dated 9th 
November, 1939. 
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l 
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Restrictions and modifications. 

1 

| 2 

3 


44. The Punjab Copying Fees 
Act, 1936 (Punjab Act V of 1936.) 

45. The Punjab Alienation 
of land (Amendment) Act, 1936 
(Punjab Act VII of 1936.) 

46. The Suits Valuation 

! Punjab Amendment )Act, 1938 
Punjab Act I of 1938.) 

*47. The Court-Fees (Pun- 
jab Amendment) Act, 1939 (Pun- 


*47-A. The Punjab Aliena- 
tion of Land (Amendment) Act, 
1938 (Punjab Act II of 1938.) 

*48. The Punjab Registra- 
tion of Money-lenders Act, 1938 
(Punjab Act III of 1938.) 


The Province of Delhi. 
The Province of Delhi. 


The Province of Delhi. 

* 

The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 


*49. The Punjab Alienation 
of Land (Third Amendment) 
-Act, 1938 (Punjab Act V of 
1938.) 


The Province of Delhi. 


(4) . For the entries in the 
schedue, the following entries 
shall be substituted : — 

“(1) The Municipality of 
Delhi. 

(a) The Municipality of New 
Delhi. 

(3) The Notified area of the 
Civil Station, Delhi. 

(4) The Notified area of the 
Delhi Fort.” 


(1) In section 2 , — 

(a) clause (3) shall be omit- 
ted. 

(b) in sub-clause (io) of clause 
(8), for the words 2 ‘the Central 
or any Provincial Government ” 
wherever they occur, the words 
“ any Government in British 
India ” shall be substituted. 

(s) in sub-clause (Hi) of clause 
(b) of section 3, for the words 
“ a Commissioner,” the words 
“ the Chief Commissioner ” shall 
be substituted. 

(3) in sections 7 and 11, for 
the word “Commissioner” wher- 
ever it occurs, the words “ Chief 
Commissioner ” shall be substi- 
tuted. 

In sub-clause (IV) of clause 
(4) of the Explanation below the 
section inserted by section 3, for 
the words “ the Central or any 
Provincial Government** where- 
ever they occur the words “ any 
Government in British India,” 
shall be substituted. 


*50. The Punjab Alienation 
of Land (Fourth Amendment) 
Act, 1938 (Punjab Act VIII of 
I938-) 

*51. The Provincial Insolven- 
cy (Punjab Amendment) Act, 
1939 (Punjab Act III of 1939.) 


The Province of Delhi. 

The Province of Delhi. 


LEG. BEE. a Items 47-A to 55 added by Notification 

1 Notification No. 132 1 39, dated 31st July, No. 194|39, dated 11th September,. 1940. 
0939. 
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*53. The Punjab Excise (Am- 
endment) Act, 1940 (Punjab Act 

I of 1940.) 

*54. The Punjab Motor Vehi- 

The Province of Delhi. 

•• 

The Province of Delhi. 

Sections 7, 8, 9 and 10 shall be 

cles"(Taxation (Amendment) Act 


omitted. 

1940 (Punjab Act II of 1940.) 

*55. The Code of Criminal 
Procedure (Punjab Amendment) 
Act, 1940 (Punjab Act XI of 
1940.) 

The Province of Delhi. 

•• 

*56. The Punjab Criminal 
Law (Second Amendment) Act, 
1940 (Punjab Act XIII of 1940.) 

*57. The Punjab Enter- 
tainments Duty (Amendment) 
Act, 1941 (Punjab Act III of 
1941.) 

* 57-A. The Punjab Sup- 
pression of Indecent Advertise- 
ments Act; 1941 (Punjab Act VII 
of 1941.) 

The Province of Delhi. 


The Province of Delhi. 


The Province of Delhi. 

| 

1 


No. 189/38-I. — In exercise of the powers conferred by section 7 of the Delhi Laws Act, 191a 
(XIII of 1912), the Central Government is pleased to cancel the following notifications of the Govern- 
ment of India, extending certain enactments to the Province of Delhi, namely : — 

(i) No. 460, dated the 13th March, 1914, 

(u) No. 5987-G., dated the 2nd June, 1917, and 
(iit) No. F 844/36, dated the 15th January, 1937. 

No. 189/38-II. — In exercise of the powers conferred by section 7 of the Delhi Laws Act, 1912, 
(XIII of 1912), the Central Government is pleased to direct that the following amendment shall 
be made in the notification of the Government of India in the Home Department, No. F. 32/3/37, 
dated the 10th November, 1937, namely: — 

“ In modification x, for the words ‘ local ' at both places where it occurs, the word * Provincial * 
shall be substituted.” 

No. 173/38 : dated 26th November, 1938. — In exercise of the powers conferred by section 7 
of the Delhi Laws Act, 1912 (XIII of 1912), the Central Government is pleased to extend to the 
Province of Delhi the provisions of the Punjab Suppression of Immoral Traffic Act, 1935 (Punjab 
Act IV of 1935), with the following modifications, namely : — 

(i) For the words M Provincial Government ” wherever they occur the words “ Chief Com- 
missioner” shall be substituted. 

(») In section 2 for the word M Punjab ” the words “ Delhi Province ” shall be substituted. 
(si») In section 17 (x), for the words M may make rules ” the words “ may, subject to the 
condition of previous publication, make rules ” shall be substituted ; and (if) the proviso shall be 
omitted. 

No. F. 23-12/38-H: (Dated 15th February, 1939). — In exercise of the powers conferred 
% section 7 of the Delhi Laws Act, 1912 (XIII of 1912) and in supersession of the notifications of the 
Government of Indi a, in the Department of Education, Health and Lands. No. F. 24-15/36-^, 
dated the : 3rd June, 1936, and No. F. 24-15/36-H., dated the 26th January, 1937, the Central Govern- 
ment is pleased to extend to the Province of Delhi the enactments specified m the first column of the 
Schedule hereto annexed, with such restrictions and modifications, if any, as are specified in the 1 
corresponding entry in the second column of the said schedule. 

XT ^ SCHEDULE. 

Name of Act. Restrictions and modifications. 

.1 2 

x. The Punjab Munidpal (Ainendment) Act, (1) Sub-section (2) of section 1, and section 2- 

1933 (Punjab Act HI of 1933). shall ^ omitted. 


LEG. BEj 1 . 

l Items 47 -A to 55 inserted by Notification 
No. 194 | 39 , dated 11th September, 1940 . 

2 Notification No. 194139 , dated 30 th Nov- 
ember, 1940 . 


teiSfml? N °' 104 I 41 » SeP* 

lfl 4 l! 0tiflcati0a No ‘ 78[1»41, dated 3rd Mat, 
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The Delhi Laws Act (VII op 1915). 

Name of Act. Restrictions and modifications. 

1 2 

( In clause (0) of section 3, for the words 
“ District Medical Officer of Health ” the 
words <s Chief Health Officer ” s hall be 
substituted. 

(3) In section 9, for the words “Secretary, 

Transferred Departments,” the words 
“ Deputy Commissioner ” shall be substi- 
tuted. 

(4) In section 15, in clause (b) of sub-section (1) 

of substituted section 33, the figures “146” 
and “155, 156, 157” shall be omitted. 

2. The Punjab Municipal (Amendment) Act, (1) Sub-section (2) of section 1 shall be omitted* 

1934 (Punjab Act I of 1934). (a) For section 13, the following section shall be 

substituted, namely : — 

“13. In clause (c) of sub-section (1) of sec- 
tion 192 of the said Act, for the words * the 
Municipal area * the words ‘ such unbuilt 
area * shall be substituted. 

3. The Punjab Municipal (Amendment) Act, 

1935 (Punjab Act III of 1935). 








2iio The Civil- Court Manual (Imperial Acts). [S. i 


PREFATORY NOTE. — The following is the Statement of Objects and Reasons 
annexed to the Bill. — 

te Owing to the issue of the proclamation cited in the preamble, adding certain territory, 
previously included in the United Provinces of Agra and Oudh. to the Province of Delhi, it has become 
necessary to take steps to declare the law in force in the territory so added. 

Save in respect of a few enactments which are referred to below, the law in force in the 1 Pro- 
vince of Delhi is declared to be in force in the territory now added to that province. 

The enactments in force in the province of Delhi which are declared not to be in force in this 
territory are set forth in Schedule II. 

In place of them the enactments specified in Schedule III, which are already in force in this 
area, are continued in force there. It is clearly undesirable to make any change in these laws, 
whicu mainly relate to land, if such a course can be avoided ”. — Fori St. George Gazette , Part III, ist 
March, 1915. 


CONTENTS. 


Sections, 

1. Short title and commencement. 

2. Application to added area of law in 
force in existing provinces of Delhi. 

3. Continuance in added area of certain 
laws now in force in the United Provinces. 

4. Provision for facilitating application 
of certain enactments. 

5. Exclusion of certain enactments from 


Sections. 

the added area. 

6. Pending proceedings. 

7. Amendment of section 7 of Aet 
of 1912. [Repealed*] 

S. Construction. 

Schedule L 
Schedule II. 

Schedule HE. 


[22 nd March, 1915. 

An Act to declare the law in force in certain territory added to the Province of. 

Delhi. 

Wheseas by Prodamation published in Notification No. 984-C, dated 
22nd day of February, 1915, the Governor-General in Council, with the sanction 
and approbation of the Secretaryof State for India, has been pleased to take 
under his immediate authority and management the territory mentioned in 
Schedule I, which was formerly included within the United Provinces of Agra 
and Oudh, and to indude the said territory in the Province of Delhi with effect 


from the 1st April, 1915; 

And whereas it is expedient to declare the law in force in the said 
territory; 

It is hereby enacted as follows : — 

Short title and commence- 1. (1) This Act may be called The Delhi 

ment. Laws Aot, 1915. 

(21 It shall come into force on the first day of April. 1915. 

2. All enactments (except the enactments specified in Schedule II) for the 

Application to added area b . e ^ “ Win the territory specified in Sche- 
of law m force in existing dule A to the De lh i Laws Act, 1912, find flU notlfi- 
Province of Delhi . cations, orders, schemes, rules, forms and by-laws 

issued, made or prescribed under such enactments 
shall be deemed to be in force in the territory specified in Schedule I in the 
same manner and subject to the same modifications as they are for the time 
being in the territory specified in the said Schedule to the said Act. 


3. The enactments specified in Schedule III, and 
Continuance in added All notifications, orders, schemes, rules, forms and by- 
area oi certain laws now in laws issued, made or prescribed under those enact- 
force in the United Pro- merits shall continue to be in force in the territory 
rinceS ' specified in Schedule I: 

Provided that in the enactments so continued and in all notifications, 
orders, schemes, rules, forms and by-laws issued, made or prescribed thereunder, 
reference to a Provincial Grovemment, the Provincial Government of the- 


Sbo. 1. — The Transfer of Property Act has 1.0. 21, 

no application to Delhi. 1930 L. 920=129 



Sill 


Sch.] The Delhi Laws Act (VII or 1915)- 


Provision for facilitating 
application of certain enact- 
ments. 


Exclusion of certain en- 
actments from the added 
area. 


United Provinces of Agra and Ondh, or the Board of Revenue for the United 
Provinces shall be read as referring to the 1 [Provincial Government] of Delhi;, 
references to a High Court or the High Court of Judicature of the North-West- 
ern Provinces as referring to the 2 [High Court of Judicature at Lahore,] and 
references to the Official Gazette for the United Provinces as referring to the 
Official Gazette. 

4. For the purpose of facilitating the applicar 
tion to the territory mentioned in Schedule I of the- 
enactments referred to in section 3, the powers con- 
ferred by sections 4 and 5 of the Delhi Laws Act, 
1912, shall be exercisable in respect thereof. 

5. Save as provided in sections 2 and 3 no en- 
actment which is in force in the United Provinces of 
Agra and Oudh or any part thereof shall continue to 
be in forge in the territory specified in Schedule I. 

6. Nothing in this Act shall affect any proceedings which at the commence- 

P ending proceedings. » pending in respect of any of the 

territory mentioned in Schedule I or of anything 
arising in such territory and every such proceeding shall be coniinued as if this 
Act had not been passed : 

Provided that the Provincial Government may, by notification in the 
Official Gazette, direct that any proceeding, criminal, civil or revenue, other 
than a proceeding pending before the High Court of Judicature for the North- 
Western Provinces, shall be transferred to, and disposed of, by the correspond- 
ing authority of the Delhi Province. 

7. Amendment of S. 7 of Act XIII of 1912. [Repealed by the Repealing 
Act, 1938 (I of 1938), 8. 2 and Sch.] 

8. This Act shall be construed with and deemed 
to be part of the Delhi Laws Act, 1912. 
SCHEDULE I. 

Territory added to the Province or Delhi. 


Construction. 


(See section 2.) 


Revenue estates of — 

1. Subehpur. 

2. Jagatpur. 

3. Baqiabad. 

4. Behaxipur. 

5. Saadatpux Mahal Gujran. 

6. Saadatpur Musalmanan . 

7. Saadatpur Amad Delhi, 

8. Wazirabad. 

9. Khajuri Paramad. 

10. Khajuri Elias. 

11. Garhi Mendu. 

12. Timarpur. 

13. Chandrawal. 

14. TJsmanpur. 

15. Ghonda patti Gujran Khadar. 

16. Ghonda patti Chauhan Khadar. 

17. Andhavli. 

18. Kaithwara . 

19 . Silampur Amad Delhi . 

20. Ghondi Khadar. 

21. JatwaTa Ehurd. 

22. Mubarakpur Reti. 

23. Shakarpur Khadar. 

24. Nagla Manchi. 


25. Shamspur. 

26. Gharaunda Nimkha Khadar. 

27. Nagli Razapur. 

28. China Sarauda Khadar. 

29. Qarawalnagar urf Dharautl Kalan. 

30. Jivanpur Johripur. 

31. Mustafabad. 

32. Mirpur Turk. 

33. Ziauddinpur. 

34. Khanpur Dhani. 

35. Maujpur. 

36. Ghonda patti Gujran Bangar. 

37. Ghonda patti Chauhan Bangar. 

38. Jafrabad. 

39. THdanpur. 

40. Babarpur. 

41 . Siqdarpur . 

42. Gokalpnr . 

43. Sabauli. 

44. Mandauli. 

45. Taharpur, 

46. Jhilmila. 

47. Chandavli urf Shadara. 

48 . Silampur Bangar. 

49. Silampur Khadar, 


LEG. REF. at Lahore" were substituted for the words 

1 Substituted by A.O., 1937, for "Chief "Chief Court of the Punjab" by Act XVHT 

Commissioner". of 1919. 

2 The words "High Court of Judicature 
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60. Ghondli Bangar. 

61. Kakarduman. 

62. Khureji Khas. 

63. Khureji Baramad. 

64. Shakarpur Khas Bangar. 
>66. Mandavli Pazilpur . 

66. Hasampur Bhuapur. 

67. Ghazipnr. 

68 . Khichripur. 


69. Gharaunda Nimka Bangar (Patpar- 
ganj). 

60. Shakarpnr Baramad. 

61. Kotla. 

62. Ohilla Sarauda Bangar. 

63. Dalnpura. 

64. Kondli. 

65. Gharauli. 


SCHEDULE II. 


Enactments in force in the Delhi Province which will not be in 
FORCE IN THE TERRITORY ADDED TO THAT PROVINCE. 

(See Section 2). 


Year. j. 

.No. j 

Short title. j 

4,1 

Remarks. 

" X 1 

a 1 

3 1 

4 

1887 

K* 

1900 

1912 

1915 

» 

XVI 

XVII 
* 

II 

V 

I 

1 II 

Acts of the Governor-General of India in Council . 

The Punjab Tenancy Act, 1887. 

The Punjab Land Revenue Act, 1887. 

* * * *] 

Puiyab Acts . 

The Punjab Land Preservation (Chos) Act, igoo. 

The Colonization of Government Lands (Punjab) 
Act, XQX2. 

The Punjab Pre-emption Act, 19x3. 

The Redemption of Mortgages (Punjab) Act,) 19x3. 

-• 

SCHEDULE III. 

Enactments in force in the United Province of Agra and Oudii which will 

CONTINUE TO BE IN FORCE IN THE TmRRTTORY ADDED TO THE DELHI PROVINCE. 

(See 1 Section 3.) 

■ - « - — ■ ■ - - 

Year. 

No. 

Short tide. 

Remarks. 

X 1 

2 1 

1 ’ 3 1 

4 

1882 

9 ) 

1891 

1901 

»» 

1904 

IV 

V 

VIII 

II 

III 

I 

Act of the Governor-General of India in Council. 

The Transfer of Property Act, 1882. 

The Indian Easements Act, 1882. 

An Act to extend the Indian Easements Act, 1882, to 
certain areas, in which that Act is not in force. 
United Provinces Acts. 

The Agra Tenancy Act, 1901. 

The United Provinces Land Revenue Act, 1901. 

The United Provinces General Clauses Act, 1904. 

In so far as it applies 
to the Agra Tenancy 
Act, 1901, and the 
United Provinces 
Land Revenue Act, 
1901. 


THE DELHI RESTRICTION OP USES OP LAND ACT (XII OP 19*1) 

[8th April, 1941. 

An Act to regulate in the Province of Delhi the use of land for purposes ether 
than agricultural purposes . 


‘Whereas it is expedient to regulate in the Province of Delhi the use of 
land for purposes other than agricultural purposes; 

It is hereby enacted as follows : — 


LEG. BEE. 

l The entry relating to the Punjab 


ti°n of Land Aet (XIU of 1900) was re- 
Ahena^ pealed by Act X of 1927. 
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Short title, extent and 1. (1) This Act may be called The 'nnr.Trr Baa. 

commencement. TRICTION OF Uses OF Land Aot, 1941. 

(2) It extends to the Province o£ Delhi. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 


Definitions . 


2. In this Act, unless there is anything repugw 
nant in the subject or context, — 


(1) “agriculture” includes horticulture and the planting and upkeep of 
•orchards; 


(2) “building” has the same meaning as in clause (2) of section 3 of 
the Punjab Municipal Act, 1911; 

(3) “Chief Commissioner” means the Chief Commissioner of Delhi; 

(4) “Deputy Commissioner” means the Deputy Commissioner of Delhi 
-and includes any authority, not being an officer employed by the Delhi Improve- 
ment Trust, appointed by the Chief Commissioner, by notification in the Official 
Gazette, to perform all or any of the functions of the Deputy Commissioner 
under this Act; 


(5) “place of worship” includes an imambara, dargah, karbalaor takya ? 

(6) “prescribed” means prescribed by rules made under this Act; 

(7) “road” means a metalled road maintained by the Central Govern- 
ment or by a local authority; and 

(8) the expression “to erect or rc-ereet” in relation to any building has 
the same meaning as in clause (5) of section 3 of the Punjab Munieinal Act- 
191.1. 

3. (1) The Chief Commissioner may, with the previous sanction of the 

Declaration of controlled Central Government, by notification in the Official 
area. Gazette, declare any land adjacent to and within a 

distance of four hundred and forty yards from the 
centre line of any road to be a controlled area for the purposes of this Act. 

(2) Not less than three months before making a declaration under sub- 
jection (1) the Chief Commissioner shall cause to be published in the Official 
Gazette and in at least two newspapers printed in a language other than English 
.a notification stating that he proposes, with the previous sanction of the Central 
Government, to make such a declaration and specifying therein the boundaries of 
the land in respect of which the declaration is proposed to be made, and copies 
•of every such notification or of the substance thereof shall.be published by the 
Deputy Commissioner in such manner as he thinks fit at his office and in every 
revenue estate of which any part is included within the said boundaries . 

(3) Any person interested in any land included within the said'toundaries 
may, at any time before the expiration of thirty days from the last date on which 
a copy of such notification is published by the Deputy Commissioner, object to 
the making of the declaration or to the inclusion of his land or any part of it 
within the said boundaries. 

(4) Every objection under sub-section (3) shall he made to the Deputy 

Commissioner in writing, and the Deputy Commissioner shall give to every person 
so objecting an opportunity of being heard either in person or by pleader and 
s hal l after all such objections have been heard and after such further enquiry, if 
any, as he thinks necessary, forward to the Chief Commissioner the record of 
the proceedings held by him together with a report setting forth his recoinmen-' 
dations on the objections. 1 

(5) If before the expiration of the time allowed by sub-section (3) for 
the til mg of objections no objection has been made, the Chief Commissioner may 
proceed at once to the making of a declaratipnun£er sub-section (l). jf 

C.C.M. — 365 
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such objections have been made, the Chief Commissioner shall consider the record' 
and the report referred to in sub-section (4) and shall hear any parties applying 
to be heard and may either — 

(а) abandon the proposal to make a declaration under sub-section (1), or 

(i) make such a declaration in respect of either the whole or a part or 

parts of the land included within the boundaries specified in the notification 
under sub-section (2) . 

(б) For the purposes of sub-section (3) a person shall be deemed to be- 
interested in land if he is a “person interested” as defined in clause (b) of 
section 3 of the Land Acquisition Act, 1894, for the purposes of that Act or, 
Vhere the land is land occupied by or for the purposes of a mosque, imambara, 
dargah, karlala, takya or Muslim graveyard, if he is a Muslim. 

(7) A declaration made under sub-section (1), unless and until it is. 
withdrawn, be conclusive evidence of the fact that the area to which it relates, 
is a controlled area. 


& (1) The Deputy Commissioner shall deposit at his office and at the office 

> . of the Municipal Committee, New Delhi, and at such. 

’ Plana of controlled areas other places as he considers necessary, plans showing 
to be deposited at certain declared to be controlled areas for the pur- 

poses of this Act, and setting forth the nature of the 
r estric tions applicable to the land in any such controlled area. 

(2) The plans so" deposited shall be available for inspection by the public 
free of charge at all reasonable times. 

■ 5. No person shall erect or re-erect any building, or make or extend any 

, excavation, or lay out any means of access to a road 

Restrictions on building, in a controlled area except with the previous permis- 
etc., in a controlled area. e j on 0 f the Deputy Commissioner in writing. 

6. (1) Every person desiring to obtain the permission referred to in section 
• Application for pemis- £ shall make an application in writing to the Deputy 
sion to build, etc., and t be Commissioner in such form ana containing such rnior- 
giant or refusal of such mation in respect of the building, excavation or means 
permission. 0 f access to which the application relates as may be* 

prescribed. 

(2) On receipt of such application the Deputy Commissioner, after 
making such enquiry as he considers necessary, shall, by order in writing, cither — 

(а) grant the permission, subject to such conditions, if any, as may be- 
specified in the order ; or 

(б) refuse to grant such permission. 

(3) When the Deputy Co mm i s sioner grants permission subject to condi- 
tions under clause (a) of sub-section (2) or refuses to grant permission under 
clause (Jb) of sub-section (2), the conditions imposed or the grounds of refusal 
shall be such as are reasonable having regard to the circumstances of each case. 

(4) . The Deputy Commissioner shall not refuse permission to the erection 
or re-erection of a building, not being a dwelling house, if such building is re- 
quired for purposes subservient to agriculture, nor shall the permission to erect, 
or re-erect any such bu i ld in g be made subject to any conditions other than those 
which inay be necessary to ensure that the building will be used solely for the 
purposes specified in the application for permission. 

. (5). The Deputy Co mmiss ioner shall not refuse permission to the erection 

Or re-erection of a building which was in existence on the date on which the de- 
claration under sub-section (1) of section 3 was made, nor shall he impose any 
Conditions in respect of such erection or re-erection unl ess it involves the addi- 
tion of one or more storeys to the building or the extension of the plinth area 
Cf the building by more than one-eighth of the original plinth area, or there is. 
& probability that the buildjng will be used, for a purpose, other than that for 
[fahich *it was used on the date on which the said declaration was made. 
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( 6 ) If at lie expiration of a period of three mouths after an application 
under sub-section ( 1 ) has been made to the Deputy Commissioner no order in 
writing has been passed by the Deputy Commissioner permission shall be deemed) 
to have been given without the imposition of any conditions. 

(7) The Deputy Commissioner shall maintain a register with sufficient 
particulars of all permissions given by him under this section and the register 
shall be available for inspection without charge by all persons interested and 
such persons shall be entitled to take extracts therefrom. 

7. ( 1 ) Any person aggrieved by an order of the Deputy Commissioner 

Eight of appeal. under sub-section (2) of section 6 granting permis- 

sion subject to conditions or refusing permission may' 

within thirty days from the date of such order prefer an appeal to the Chief 
Commissioner. 

( 2 ) The order of the Chief Commissioner on appeal ahull be 

8 . (1) No person shall be entitled to claim compensation under this or any 

Compensation. °^ er f ° r damage or loss caused or 

* alleged to have been caused by an order — 

(а) refusing permission to make or extend an excavation, or granting- 
such permission but imposing conditions on the grant, or 

( б ) refusing permission to lay out a means of access to a road, or grant- 
ing such permission but imposing conditions on the grant, or 

(c) granting permission to erect or re-erect a building but imposing con- 
ditions on the grant. 

(2) "When an order has been made refusing permission to erect or re- 
erect a building any person who has exercised the right of appeal given by sub- 
section (1) of section 7 may, within three months of the date of the order of 
the Chief Commissioner, make to the Chief Commissioner a claim for compen- 
sation on the ground that hisi interest in the land concerned is injuriously affect- 
ed by the said order: 

Provided that no claim for compensation may be made under this sub- 
section in respect of any land situated in a controlled area adjoining a road 
which has been constructed after the commencement of this Act or which was. 
not at the commencement of this Act a road within the meaning of clause (4) 
of section 2 . 


(3) On receipt of a claim under sub-section (2) the Chief Commissioner 

shall either proceed to acquire the land concerned under the Land Acquisition 
Act, 1894, or transfer the claim for disposal to an officer exercising the powers- 
of a Collector under the said Act : ; 

Provided that in case the Chief Commissioner decides to acquire the land, 
the claimant shall be entitled to be repaid by the acquiring authority the amount 
of expense which he may have properly incurred in connection with the pre- 
paration and submission of his claim for compensation under this section, and 
in default of agreement such amount shall be determined by the authority 
deciding the value of the land in the proceedings under the Land Acquisition 
Act, 1894. 

(4) Nothing in this section shall be deemed to preclude, the settlement 
of a claim by mutual agreement. 

9. If the Chief Commissioner decides to acquire the land under the Land-' 

At- "+**** 

(i) proceedings under section 5-A of that Act shall not be required; 

(ii) the notification under section 6 of that Act shall be published within' 
six months from the date of institution of the claim, failing which the rfaim 
shall be transferred for disposal to am officer exercising the powers of a Collec-' 
tor under that Act ; 
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(Hi) the market value of the land shall be assessed as though no declara- 
tion xinder section 3 (1) had been made in respect of the area in which it is 
situated and no restrictions upon its use and development had been imposed, 
any compensation already paid to the claimant or to any of his predecessors in 
interest for injurious affection being deducted from the market value as so 


10. (1) When a claim is transferred for disposal under section 8 or sec- 
tion 9 to an officer exercising the powers of a Collector 
Amount o t compensation the Land Acquisition Act, 1894, such officer 

tow determine . shall make an award determining the amount of 

■compensation, if any, payable to the claimant, 

(2) The amount of compensation awarded under sub-section (1) shall 
in no case exceed — 


(0) the amount that would have been payable if the land had been ac- 
quired under section 9 or 

(1) the difference between the market value of the land in its existing 
condition having regard to the restrictions actually imposed upon its use and 
development by the order refusing permission to erect or re-erect a building 
thereon, and its market value immediately before the publication under sub- 
section (2) of section 3 of the notification in pursuance of which the area in 
which it is situated was declared to be a controlled area, 

and no compensation shall he awarded under sub-section (1) — 

(i) TinlfiRH the claiman t satisfies the officer making the award that pro- 
posals for the development of the land which at the date of tha application under 
sub-section (1) of section 6 are immediately practicable, or would have been so, 
if this Act had not been passed, are prevented or injuriously affected by the 
restrictions imposed under this Act, or 

(ii) if and in so fax as the land is subject to substantially similar restric- 
tions in force under some other enactment whieh were so in force at the date 
when the restrictions were imposed under this Act ; or 

(vii) if compensation in respect of the same restrictions in force under 
tins Act or of substantially similar restrictions in force under some other enact- 
ment has already been paid in respect of the land to the claimant or to any 
predecessor in interest of the claimant. 

(3) The provisions of Parts III, IV, V and VIII of the Land Acquisition 
Act, 1894, shall so far as may be apply to an award! made under sub-section (1) 
as though it were an award made under that Act. 

11. Nothing in this Act shall affect the power of any authority to acquire 
land or to impose restrictions upon the use and de- 
.nents^ f ° r °* er enaCt ' velopment of land under any other enactment for 

the time being in force. 


Prohibition of use of any 
land as a brick-field, etc., 
•without a " 


12. (1) No land within a controlled area shall be used for the purposes 
of a charcoal-kiln, pottery-kiln or lime-kiln and no 
land either within or outside a controlled area shall 
be used for the purposes of a brick-field or brick- 
kiln except under, and in accordance with the condi- 
tions of, a licence from the Chief Commissioner which shall be renewable 
annually. 

The , Comi T sione ? char S e such fees for the grant and 
renewal of such licences and may impose such conditions in respect thereof as 
may do prescribed . 

a ( 5, No P er *°“ shall , be entitled to claim compensation under'this or anv 
uther Act for any injury, damage or loss caused or alleged to h»™ w! 
by the- refusal of a licence under sub-section (1) . ® ” een oause< * 
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Offences and penalties- IS. (1) An y person who—— 

(а) erects or re-erects any building or makes or extends any excavation 
or lays out any means of access to a road in contravention of the provisions of 
section 5 or in contravention of any conditions imposed by an order under 
section 6 or section 7 , or 

(б) uses any land in contravention of the provisions of sub-section (1) 
of section 12, 

shall be punishable with fine which may extend to five hundred rupees and, in 
the case of a continuing contravention, with a further fine which may extend 
to fifty rupees for every day after the date of the first conviction during which 
he is proved to have persisted in the contravention. 

( 2 ) Without prejudice to the provisions of sub-section (1), the Deputy 
Commissioner may order any person who has committed a breach of the 
provisions of the said sub-section to restore to its original state or to bring into 
conformity with the conditions which have been violated, as the case may be, 
any building or land in respect of which a contravention such as is described 
in the said sub-section has been committed, and if such person fails to do so 
within three months of the order may himself take such measures as may 
appear to him to be necessary to give effect to the order, and the cost of such 
measures shall be recoverable from such person as an arrear of land-revenue. 

14 . No Court inferior to that of a Magistrate 

Trial of offences. of the first class shall try any offence punishable 

under this Act. • 

15 . No suit, prosecution or other legal pro- 
Proteetion of persons act- ceedings shall lie against any person for anything 

ing under this Act. which is in good faith done or intended to be done 

under this Act. 

Savings. 16 . Nothing in this Act shall apply to; — ■ 

(а) the erection or re-erection of buildings upon land included in the 
inhabited site of any village as defined in the revenue records; 

(б) the erection or re-erection of a place of worship or a tomb or ceno- 
taph or of a wall enclosing a graveyard, place of worship, cenotaph or samadhi 
on land which is at the time a notification under sub-section (2) of section 3 
is published by the Chief Commissioner occupied by or for the purposes of 
such place of worship, tomb, samadhi, cenotaph or graveyard; 

(c) excavations (including wells) made in the ordinary course of agri- 
cultural operations; 

(d) the construction of an unmetalled road intended to give access to 
land solely for agricultural purposes. 

Power to make rules. , 17 - <*> Chief Commissioner may make 

rules to carry out the purposes of this Act. 

(2) In particular and without prejudice to the generality of the foregoing 
power such rules may provide for all or any of the following matters, namely : — 

(a) the form in which applications under sub-section (1) of section & 
shall be made and the information to be furnished in such applications; 

V & ) the regulation of the laying out of means of access to roads; 

(0) the fees to be charged for the grant and renewal of licences trader 
section 12 and the conditions governing such licences. 

( 3 ) All rules made under this section shall be subject to the condition of 
previous publication, which publication shall be made in the Official. Gazette and 
in at least two newspapers printed in a language other than English; and the 
date to be specified under clause ( 3 ) of section 23 of the General Clauses Act, 
1897 , shall not be less than two months from the date on which the draft of the 
proposed rules was published. 
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THE DESTRUCTION OP RECORDS ACT (V OP 1917). 


[S.‘i 


Year. 

No. 

Short title. 

Amendment. 

t 1917 j 

V 

The Destruction of Records Act, 
*917- 

| Repealed in part, XII of 1927. 


PREFATORY NOTE. — The following is the Statement of Objects and Reasons annexed 
to the Bill : — 

“ In present conditions documents are required to be placed in the custody of Government 
officers under a large number of enactments. In many of these Acts no provision exists for the 
■destruction of such of them as have become valueless. For example there is no provision for the 
destruction of documents lodged with the Registrar of Joint Stock Companies under the Registra- 
tion of Societies Act (XXI of i860), the Provident Insurance Societies Act (V of 1912), the Indian 
•life Assurance Companies Act (VI of 191a), and the Indian Companies Act (VJI of 1913) ; nor 
could such papers be dealt with under the Destruction of Records Act (III of 1879), as it stands. 
It is accordingly proposed to repeal and re-enact the Act of 1879 so as to make it conform to 
modem requirements. The principal feature of the draft Bill is that it empowers certain authorities 
to frame rules for the disposal by destruction or otherwise of documents which they may consider 
not of sufficient public value to justify preservation, and provides for the delegation to subordinate 
officers of the rule-making powers vested in the Local Government. The rule-making powers 
already vested in the High Courts and the Chief Controlling Revenue authorities by Act HI of 
"1879 will not be affected by this Bill. To avoid overlapping, it is proposed to repeal the provi- 
sions of the enactments mentioned in this Schedule.” — ( Fort St . George Gazette , Part III, 20th 
February, 1919, p. 2.) ' 


CONTENTS. 

; Sections. Sections. 

1. Short-title . sal of documents* 

2. Definitions. [Repeated.] 5. Saving of certain documents. 

3. Power to certain authorities to make [Repealed.] 

•rales for disposal of documents. 6. [Repeals.] 

A Validation of former rules for dispo- Schedule. [Repealed.] 


[28 th February , 1917. 

An Act to consolidate a/nd amend the law providing for the destruction or other 
disposal of certain documents in the possession or custody of Courts mid 
Revenue m d other public officers . 


Wh ereas it is expedient to consolidate and amend the law providing for 
the destruction or other disposal of certain documents in the possession or cus- 
tody of Courts and Revenue and other public officers: It is hereby enacted as 
.follows : — - 


Short title. 

2 . 

3. 


1. This Act may be called The Destruction 
of Records Act, 1917. 

H* * * M- 

(1) The authorities hereinafter specified may, from time to time, make 
. , rules for the disposal, by destruction or otherwise, of 

Power to certain authori- suc h documents as are, in the opinion of the authority 

poral onwiiments “ maMn g the rules, not of sufficient public value to fas- 

tify their preservation. 

(2) The authorities shall be — 

(a) in the case of documents in the possession or custody of a High 


tation of Indian Laws) Order, 1937. 


LEG. REF. 

1 Omitted by Government of India (Adap- 
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Court or of the Courts of Civil or Criminal jurisdiction subordinate thereto,— 
.the High Court; , 

(6) in the ease of documents in the possession or custody of Revenue 
■Courts and officers, — the Chief Controlling Revenue Authority; and 

(c) in the case of documents in the possession or custody of any other 
■public officer, — 

2 [(i) if the documents relate to purposes of a province, the Prov incial 
■Government or any officer specially authorised in that behalf by that Govern- 
ment ; 

(it) in any other case, the Central Government or an officer specially 
■authorised in that behalf by that Government] . 

(3) 1 [Rules made under this section by any High Court or by a Chief 
Controlling Revenue Authority or by an officer specially authorised in that be- 
half by any Provincial Government shall be subject to the previous approval of 
the Provincial Government; and rules made by an officer specially authorised 
in that behalf by the Central Government shall be subject to the previous ap- 
proval of the Central Government.] 

4. All rules and orders directing or authorising the destruction or other 

disposal of documents in the possession or custody of 
Validation of former any- public officer, heretofore made by a Provincial 
'm*nt f ° r disposal ol docu * Government, or with the approval of the Provincial 
en s ' Government, by any authority not empowered to make 

such rules under the destruction of Records Act, 1879, sha l l be deemed to have 
had. the force of law from the date on which they were made, and all such 
rules and orders now in force shall continue to have the force of law until they 
.are superseded by rules made under this Act. 

5. Nothing in this Act shall be deemed to authorise the destruction of 

any document which, under the provisions of any 
Saving of certain docn- j aw f or the time being in force is to be kept and 

mentBl maintained. 

6 . *[•••••• •]* 

THE SCHEDULE. 

Repeal op Enactments. 2 


THE DISSOLUTION OF MUSLIM MARRIAGES ACT (VIII OF 1939). 

[Rep. in part by Act XXV of 1942.] 

[THh March, 1939. 

A.n Act to consolidate and clarify the provisions of Muslim law relating to suits 
for dissolution of marriage by women married under Muslim law a/nd to 
remove doubts as to the effect of the renunciation of Islam by a married 
Muslim woman on her marriage tie. 

Whereas it is expedient to consolidate and clarify the provisions of Mus- 
lim law relating to suits for dissolution of marriage by women married under 
Muslim law and to remove doubts as to the effect of the renunciation of Islam 
by a married Muslim woman on her marriage tie; It is hereby enacted as 
.follows : — 


Short title and extent. 


1. (1) This Act may be called The Dissolu- 

tion op Muslim Marriages Act, 1939. 


(2) It extends to the whole of British India. 


!L13GK KEr. 

1 Substituted by the A.O., 1937. 


2 Repealed by the Bepealing Act (XII of 
1927) . 
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2. A woman married tinder Muslim law shall be- 
Grounds for deeree for entitled to obtain a decree for the dissolution of her 

dissolution of marriage. marriage on any one or more of the following grounds, 

namely : 

(i) that the whereabouts of the husband have not been known for a period 
of four years; 

(«) that the husband has neglected or has failed to provide for her main- 
tenance for a period of two years; 


Sm 2: Dissolution op mabbiage — DECI- 
SION BY OATH OP WITNESS OK ABBITBATION— 
Legality. — I n a suit for dissolution of mar- 
riage under the Dissolution of Muslim Mar- 
riages Act, it is the Court which has to per- 
form the function of a Qazi and it is the 
pronouncement of the Court made on a con- 
sideration of the evidence led in the case 
which dissolves the marriage, and that func- 
ti<m cannot be delegated by the Court to 
anyone else either by arbitration or by ac- 
eepting. the statement of a witness on oath 
^ven wxfch the consent of a party at least on 
an immatenal potat in the case. 47 P.L.R. 
ll&sA.I.R. 194.5 x<ah. 183. 

v.wwwSi ziSL&gtiz 

,*e husband has been contraetog 

tia* he has taken any debts from* the wtf e’s 
tocher deceitfully a ground. 46 P.L.B. 

Sac. 2 (ti) : Retbospbctivb effect. — W hen 
an Aet is intended to provide a remedy for 
wimt is considered to be an existing un- 
satisfactory state of affairs, the intention is 
clearly that the remedy should be applied 

® 4,118 may ™ v °b r e giving retros- 

pective effect to some of its provisions. 

( 2 ). W must be taken as 
intended to apply with retrospective effect. 
rX* ’ L ' U * oo7-=1941 Lah. 167. See also 
1941 Lah. 292=43 P.L.B. 394=196 I.C. 
1S9 * 

Paimbe To maintain— Ip must be to- 
Ira^—There is nothing in the wording of 

2 (*) to suggest that th e failure to main- 
tain the wife must he wilful. Divorce can 
he granted on grounds which do not neces- 
sarily involve any deliberate default on the 
part of the husband. It is absolutely im- 
material whether the failure to maintain is 
due to povexty, failing health, loss of wort, 
imprisonment or to any other cause whatso- 
ever. 194 I.C. 567=1941 Lah. 167. See 
also 1944 Lah. 336. 

The maintenance contemplated is 01. 
(11) of S. 2 is adequate maintenance — the 
provision of food, raihuent and lodging, ade- 
quate for the wife ; the statute cannot be 
defeated by half-hearted attempts at provid- 
ing maintenance or providing maintenance 
Which is not reasonably adequate. It is 
further absolutely immaterial whether the 


failure to maintain is due to poverty, failing 
health, loss of work, imprisonment or any 
other cause whatsoever. I.L.R. (1945) Kar. 

ftaa 3 ( ?}*).-- Husband's failure to main- 
tain wife — When entitles her to divorce. A 
Mahomedan husband is not legally bound to 
provide maintenance for his wife if the latter 
without reasonable cause refuses to live with 
her husband, disobeys his instructions and de- 
clines to co-habit with him and the husband’s 
failure to maintain liis wife in such circum- 
stances cannot entitle the wife to n divorce 
under S. 2 (ii) . A Mahomedan wife cannot 
compel her husband to divorce his other wife 
and if she refuses to live with her husband 
unless he divorced his other wife, there is no 
liability on the husband to maintain the wife 
and his failure to do so would not entitle the 
wife to a divorce under S. 2 (if), A.I.B. 
1944 Lah. 336=216 I.C. 194. If the wife 
is not ready and willing to perform her part 
of marital duties during the period in which 
she is living separately, the husband is under- 
no obligation to maintain her, and his failure 
to maintain her in such circumstances does- 
not bring the case within the ambit, of 8 . 2 
f 6 P-L.B. 343=1945 Lah. 50. Wh c r e 
a Mahomedan husband refuses to pay the 
prompt dower due to his wife and the wife 
is forced to file a suit against him for it,, 
she can refuse to stay with the husband and 
the latter, is bound to maintain her even 
when she is staying apart from him for non- 
payment of her dower. No blame can at- 
tach to the wife as it is the failure of the 
husband to carry out his contract that gives 
her a right under the Mahomedan Law to re- 
fuse to go and live with him. Where the 
husband in such circumstances fails to main- 
tain his wife, and never makes any attempt 
to Induce his wife to go and live with him 
and does not send any one to fetch her to 
him in a proper and decent manner record- 
ing to the prevalent social custom of the- 
parties, the husband must be held to have 
deliberately neglected to maintain his wife,, 
and the latter is entitled to a dissolution of 
her marriage under S. 2 (ii) of the Act. 
12 Cut.L.T. 5. See also 1941 Sind 23. 
The word * neglect ’ implies wilful default or 
failure. Hence where a wife, through her 
own conduct in going away to her, parent 
house and not returning to the husband’s 
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(in) that the husband has been sentenced to imprisonment for a period! 
of seven years or upwards; 

(iv) that the husband has failed to perform, without reasonable cause, 
his marital obligations for a period of three years ; 

(v) that the husband was impotent at the time of the marriage and con- 
tinues to be so; 

(vi) that the husband has been insane for a period of two years or is- 
suffering from leprosy or a virulent venereal disease; 

(vii) that she, having been given in marriage by her father or other- 
guardian before she. attained the age of fifteen years, repudiated the marriage 
before attaining the age of eighteen years; 

Provided that the marriage has not been consummated; 

(viii) that the husband treats her with cruelty, that is to say- 

fa) habitually assaults her or makes her life miserable by cruelty of 
conduct even if such conduct does not amount to physical ill-treatment, or 


house, leads the husband to stop her main - 
tenanee, the Court, will not allow dissolution 
of mama go for that would be giving her a 
belief t. — if benefit it can be called — arising 
from her own wrongful acts. 1943 A.L.J. 
f>40=1943 A.L.W. 582=1948 A.W.R. (H. 
p.) 264. Act VXCI of 1939 does not lay 
down that its provisions shall be subject to 
the principles of Mahomedan law. The Act 
is complete in itself and crystallizes a por- 
tion of Mahomedan Law which before it 
came into force was not codified and consist- 
ed pi principles only. All that has to be 
decided is whether the husband has main- 
tained his wife for two years preceding the 
suit, irrespective of the fact whether the 
woman was entitled tc maintenance or not 
under Muslim law. The Act does not make 
any difference between a rich, wife and a poor 
wife. The responsibility of the husband to 
provide for his wife will continue even if she 
has her own personal property of great 
value. 209 I.O. 248=1943 Pesh. 73. 
Act is not subject to Mahomedan law — -The 
fact that the dissolution of Muslim Marria- 
ges Act, 8 of 1939, repealed S. 5 of ET.-W.F. 
P. Muslim Personal law ((Shariat) Applica- 
tion Act, 26 of 1937, clearly shows that the 
Legislature intended that the general provi- 
sions of Mahomedan law should not control 
the operation of Act 8 of 1939. The inference 
is clear that Act 8 of 1939 was expected to 
be complete by itself. The question whether a 
woman was entitled to maintenance under 
Mahomedan law would, therefore, be absolu- 
tely foreign to the inquiry under Act 8 of 
1939, as to whether a marriage should be 
dissolved for failure on the part of the hus- 
band to pay - maintenance. S. 2 (U) has 
been deliberately couched in very wide terms 
so that a woman should be protected in any 
ease, and there was no intention whatsoever 
that the Courts should find out whether the 
woman was entitled to maintenance or not 
under the Muslim law before they consider- 
ed her claim to dissolution of marriage on 
the ground of failure to pay maintenance. 
A.I.B. 1945 Pesh. 51. See also 1943 Pesh. 
73. '“Period of two years 'Meaning and 
C.C.M. — 266 


computation of S. 2 (it) contemplates an 
unbroken period of two years next before the 
suit and not periods aggregating to two years, 
and the period must be that immediately pre- 
ceding the suit and not a period of at least 
two years which has been followed by a 
period during which the wife has been main- 
tained. IX.R, (1945’) Kar. 327. A Mus- 
lim husband neglected and failed to provide 
maintenance for his wife for a period of ten 
years. In pursuacne of a Magistrate's order, 
however, he had been paying maintenance- 
allowance to his wife for some months during 
two years preceding the suit by the wife for 
the dissolution of the marriage. Held, that 
the payment of maintenance during two years 
preceding the suit did not debar the. wife 
from relying on S. 2 (U) in respect of the 
earlier period of ten years as a good ground 
for the dissolution of. her marriage. I-L. 

R. (1941) Kar. 114=193 I.C. 347=13 R. 

S. 237=A.I.R. 1941 Sind 23. 


Sec. 2 (vii). — S. 2 (vii) cannot be con- 
strued as allowing a woman who has been 
given in marirage by her father before she 
attained the age of puberty to repudiate the 
marriage in the same way as if she had been 
given in marriage by her uncle. All that S. 2 
(vii) provides is that if a woman who has 
been given in marriage by her father before 
3ho has attained the age of 15 years, repudi- 
ates the marriage before she has attained the 
ige of 18 years, she is entitled to obtain a de- 
cree for dissolution of the marriage. Until 
3 he has obtained a decree that the marriage 
has been dissolved, the marriage nmst he re- 
garded as subsisting. Where the woman 
concerned has not obtained a decree for the 
dissolution of marriage, she is not under the 
Mahomedan law aa it stand* i 
given in marriage by her fattier, entitle d to 
repudiate the marriage as if she bad been 
riven in marriage b* her unde. 

(1942) Kar. 3=15 B.S. 10=4=3 Cr.L.J. 

-a T Tt. 1943 Sind 92. 


853. 2 (vM) (a) .—The wife was forced 
to live away from her husband for about 'l*. 
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(j) associates with -women of evil repute or leads an infamous life, or 

(c) attempts to force her to lead an immoral life, or 

(d) disposes of her property or prevents her exercising her legal rights 
•over it, or 

(e) obstructs her in the observance of her religious profession or practice, 
or 

( (/) if he has more wives than one, does not treat her equitably in accor- 
dance with the injunctions of the Quran; 

(is) on any other ground which is recognised as valid for the dissolu- 
tion of marriages under Muslim law : 

Provided that — 


(a) no decree shall be passed on ground (Hi) until the sentence has be- 
-come final ; 

(b) a decree passed on ground (i) shall not take effect for a neriofl nf 
mx months from the date of such decree, and if the husband appears Either if 
person or through an authorized agent within that period and satisfies the CfcuS 

the' ^iddeS^d ° Perf0rm C0EjTlgal duties > ** Comt sh&]1 set asS 


7 ears on account of Ms ill-treatment and her 
life was being made miserable by reasons of 
the fact that a return to her husband's house 
was out of the question as it meant submis- 
•aion to conditions impossible to a self-respec- 
ting woman. She was compelled to do with- 
out the society of her husband and could not 
marry any^ other person. She wa s forced to 
the degrading position of having to live with 
•and be a burden upon her parents. Held, 
that it was reasonable in the circumstances to 
♦■say that the husband was making her life 
miserable by cruelty of conduct within the 
meaning of S. 2 (wit) («). I.L.B. (1941) 
Kar. 114=A.I.B. 1941 Sind 23. 

Sec. 2 (wii) (d) — S. 2 (wii) ( d ) read 
as a whole seems to convey that the property 
must have been disposed of with the object 
or intention of preventing the wife from exer- 
cising her rights without her wishes or con- 
sent. The word “property” in the sub- 
clause should be interpreted in the sense of a 
substantial portion of a wife's property and 
its disposal in the sense of getting rid of that 
property not for the wife's benefit bnt for 
the selfish ends of the husband not with the 
object of meeting a pressing need but more 
in the^ sense of waste and this also 
done with the object of depriving the wife 
of her property and not with her consent 
or for things in and from which her con- 
sent might have been reasonably and legiti- 
mately presumed, implied or inferred. 46 P. 
L.B. 343=1945 Lah. 56. ’Where certain arti- 
cles were left by the wife in her husband's 
house when she went to her parent's house 
with a view to their being used after her re- 
turn, and she never came back to her hus- 
band's house where they remained, it cannot 
be said that, the husband has prevented her 
from exercising her legal rights over such pro- 
perty within the meaning of S. 2 (yin) (d) 
of the Act. 1943 A.L.J. 540=1948 AX.W. 
582=1943 A.W.B. (H.C..) 264. 


,w a %J Vii P (p ■— A wife 3s entitled to a 
decree for dissolution of marriage, if her 
husband fails to provide for her maintenance 
ior a period of two years, marries another 
wife and does not treat her equitably in ac- 
cordance with the injunctions of the Quran. 
45 P.LJft. 336=A.r.B. 1943 Lah. 310. 
under the Act a Mahomedan husband has 
to- treat all his wives equitably in accordance 
with the injunctions of Quran. Where a hus- 
band marries a second wife when his first 
wife either of her own accord or because of 
her parents' fault fails to live with her hus- 
band, she cannot claim dissolution of mar- 
riage on the ground that she has not been 
treated equitably. In fact the husband has 
had no chance of treating her at all equit- 
ably or otherwise. 1943 A.L.J. 540=1943 
A.L.W. 582=1943 0,A. (H.C.) 264=1943 

A. W.B. (H.O.) 264. It is only a very* 
gross failure to render to a wife her just 
rights that could be considered* by a Court as 
a ground for dissolution of the marriage* 
Where there has never, after the separation 
of the wife due to ill-treatment, been any real 
intention on the part of the husband or posi- 
tive effort to treat the wife as a wife at all, 
much less to treat her equitably in accord* 
ance with the injunctions of the Quran, or 
even on a footing which, having regard to 
human imperfections and to the circumstances 
of the husband, could he considered as an 
honest effort in that direction, the case falls 
within the purview of S. 2 (viii) (f) t IX. 

B. (1941) Kar. 114=A.I.E. 1941 Sind 23. 

Seo. 2 (ia). — The words ‘Muslim Law' in 

S. 2 (i®) of the Act were employed by the 
Legislature to convey that divorce could be 
granted by the Courts for reasons for which 
it could have been granted under the shariat 
regardless of the fact whether that reason 
had been recognized by the British Indian 
Courts ox not. A.I.B. 1945 Lah. 51. 
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(c) before passing a decree on ground (v) tbe Court shall, on application 
by the husband, make an order requiring the husband to satisfy the Court 
-within a period of one year from the date of such order that he has ceased to be 
impotent, and if the husband so satisfies the Court within such period, no decree 
shall be passed on the said ground. 

.Notice to toe servea on 3 . in a suit to which elause (i) of section 2 

heirs of the husband when annlies 

ithe husband's whereabouts ^ 
are not known. 

(a) the names and addresses of the persons who would have been the 
heirs of the husband under Muslim law if he had died on the date of the filing 
.of the plaint shall be stated in the plaint, 

(b) notice of the suit shall be served on such persons, and 

(c) such persons shall have the right to be heard in the suit: 

Provided that paternal uncle and brother of the husband, if any, shall 
be cited as party even if he or they axe not heirs. 

4. The renunciation of Islam by a married 
Effffect of conversion to Muslim woman or her conversion to a faith other than 
another faith. Islam shall not by itself operate to dissolve her 

marriage : 

Provided that after such renunciation, or conversion, the woman shall 
be entitled to obtain a decree for the dissolution of her marriage on any of the 
grounds mentioned in section 2 : 

Provided further that the provisions of this section shall not apply to a 
woman converted to Islam from some other faith who re-embraces her former 
faith. 


5. Nothing contained in this Act shall affect any 
Rights to dower to be right which a married woman may have under Muslim 
affected. law to her dower or any part thereof on the dissolu- 

tion of her marriage. 


Tt r^ni nf spo+ion 5 of [®- Section 5 of the Muslim Personal Law 
Act G xxvi of 1937. (Shariat) Application Act, 1937, is hereby repealed. 

— ( Repealed by Act XXV of 1942),] 


Section 4: Seo. not retrospective. — S. 4 
is not retrospective in its operation, and it 
applies only to renunciations or conversions 
which take place after the Act came into 
force. If the renunciation took place before 
the Act came into force, the marirage would 
be dissolved automatically without any de- 
cree of Court. 43 P.L.R. 394=A.I.R. 1941 
Lah. 292. See also 191 I.C.*420. The words 
“the renunciation. . . . shall not by itself 
operate to dissolve the marriage, 5 5 are inca- 
pable of the interpretation “ never has had 
the effect of dissolving the marriage." In- 


deed, the words of the statute are capable of 
only one meaning, namely, in future the renun- 
ciation will not dissolve a marriage. The en- 
acting words being unambiguous, there is no 
no occasion to resort to the preamble for aid 
in construing the statute, the Act is there- 
fore not retrospective. Before the pjwsing of 
the Act the law was that a marriage bet- 
ween Muslims became, under the texts, null 
and void, on either party apostatising. 196 
‘ I.O. 127=A.I.B. 1941 Lah. 291. ' 

Suit by wife before Act — Act coming into 
force during pendency of appeal. A wife 
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The Indian Divorce Act, 1869. 

Repealed in part, VII of 1870; XII 
of 1873 ; IV of 1901, S. 8. 

[ Amended, VI of 1909 ; X of 1912* 


■ 

* 

XVIII of 1919 ; XI of 1923 ; 
XXXII of igas ; XXV of 1926 ; 
XXXIV of 1926 ; XV of 1927 ; 
XXX of 1927 ; Act VIII of 1935 ; 
Supplem. Temporarily in Sind; 


pK 


Bom. Act VIII of 1930. 
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sued for a declaration that her marriage with 
her husband had come to an end on account 
of her conversion to Christian faith. The 
suit’ was decided before Act VTH of 1939 
came into force- During the pendency of 
the appeal Act VIII of 1939 came mto force; 
Held, that the right claimed by the wife had 


not vested in her under any statute and con- 
sequently she could not insist that that right 
was indefeasible. The- law applicable was as 
contained in S. 4 of Act by which no mar- 
riage was dissolved merely on account of 
change of faith. 198 1.0. 327*=A. I. B- 
1941 Lah. 22. 
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THE DIVORCE AC Ti (IV OP 1869). * 

[26th February, 1869. 

An Act to amend the law relating to Divorce and Matrimonial Causes in India . 
Whereas it is expedient to amend the law relating to the divorce of per- 
Preamble. sons professing the Christian religion, and to confer 

upon certain Courts jurisdiction in matters matrimo- 
nial ; It is hereby enacted as follows : — 


LEG. REF. 

1 For Statement of Object and Reasons, 
ece Calcutta Gazette, 1863, p. 173; for Re- 
port of Select Committee, see Gazette of 
India, 1869, p. 192 ; for Proceedings in Coun- 
cil, see Calcutta Gazette, 1862, Supplement, 
p. 463; ibid. 9 1863, Supplement, p. 48, and 
Gazette of India , 1869, Supplement, p. 291. 

It has been declared in force in Upper 
Burma generally (except the Shan States) hj 
the Burma Laws Act (XII of 1898), sec. 4 
(1) and Sch. I; in the Arakan Hill District, 
see Schedule to the Arakan Hill District Laws 
Regulation (IX of 1874) ; in Angul and the 
Khondmals, Schedule to the Angul District 
'Regulation (I of 1894) ; in the Sonthal Par- 


ganas by sec. 3 of the Sonthal Parganas Set- 
tlement Regulation (III of 1872) as amended 
by the Sonthal Parganas Justice and Laws 
Regulation (III of 1899), ibid.; in British 
Baluchistan by the Baluchistan Regulation 
(I of 1890) . 

It has been declared by notification under 
sec. 3 (a) of the Scheduled Districts Act 
(XIV of 1874), to be in force in the follow- 
ing Scheduled Districts, namely: — 

The District of Hazaribagh, Loh&rdaga 
and Manbhum, and Pargana Dhalbhum and 
the Kolhan in the District of Singbhmn, see 
Gazette of India, 1881, Pt. I, p. 504. 

The District of Lohardaga included that 
time the present district of Palamau which 
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I. — Preliminary. 

i. The Act may be called The Indian Divorce 
s “ ort , a.* Owunence- Act, and shall come into operation on the first day of 
ent of Act. April, 1869. 7 

2, This Act shall extend to the whole of Britisii India, and (so far only as 
a„ + regards British subjects within the 1 [territories] herein- 

after mentioned, to the 2 [Indian States], 


LEG-. BEE. 

was separated in 1894. The District of 
Lohardaga is now called the Ranchi District, 
sec Calcutta Gazette, 1899, Pt. I, p. 44.). 

The Scheduled District in Gan jam and 
Vizagapatam, see Fort St. George Gazette, 
1898, Pt. I, p. 666. 

It has been extended by notification under 
sec. 5 of the same Act to the North-Western 
Provinces Tarai, see Gazette of India, 1876, 
Pt. I, p. 506. 

The Limitation Act does not apply to suits 
under this Act, see the Indian limitation Act 
(IX of 1908), sec. 29 (2). 

1 Substituted by Government of India 
(Adaptation of Indian Laws') Order, 1937. 

2 Substituted by ibid . 

Sec. 1. — Jurisdiction in matrimonial causes 
was not based on a so-called matrimonial 
domicile when the Indian Councils Act was 
passed in 1861. 47 B. 843=25 Bom.L.R. 
945=1923 B. 321. See also 143 I.C. 618 
=1933 Sind 70; 1933 A.L.J. 8=1933 A. 39. 
Act does not confer jurisdiction on the Court 
to dissolve the marriages of non-domiciled 
parties. 47 B. 843. Relief not involving the 
status of the parties may be granted under 
the Act if the conditions of residence are 
satisfied. 47 B. 843. Municipal Law of a 
country may lay down its own test for creat- 
ing jurisdiction within its own boundaries 
even in cases where the status of the parties 
is involved. 47 B. 843. Whether Act applies 
to British subjects in Native States, see 10 
B. 422. Relief under the Act cannot be 
granted to Jews. 34 C.W.N. 319=57 0. 1089 
=1930 0. 558. On this section, see also 38 B. 
125; 8 Bom.LB. 856; 17 -M. 235. As to the 
jurisdiction of Indian Courts under the 
Indian and Colonial Divorce Jurisdiction Act, 
16 & 17 Geo. V, ch. 40, sec. 3. See 10 L. 64= 
1928 L. 557. Courts in Native State (Mysore) 
have no jurisdiction to make decrees for judi- 
cial separation of Christian British subjects. 
9 Mys.L.J. 269. (3 Mys.C.C.R. 78, Poll.). 

Divorce Act is and always has been within 
the legislative powers conferred upon the 
Indian legislature by the Indian Councils Act, 
1861. 47 B. 843. There is a definite esta- 
blished practice in the Court for divirce and 
mat rimonial causes in England that the evi- 
dence of the husband or the wife alone is 
never to be accepted without corroboration 
either by witnesses or at least by strong sur- 
rounding circumstances. This salutary rule 
will be followed. 1935 O.W.N. 103=1935 
Oudh 133. Wild rumour and baseless sus- 
picions cannot take the place of legal testi- 
mony which is required to substantiate an al- 
legation of unchastity or immorality. Vague 
and indefinite evidence is insufficient for the 


purpose. A-I.B. 1935 L. 112. 

Duty of Court in ex parte Proceedings.. 
— When in an application for divorce neither 
the respondent nor the co-respondent seek to 
resist the petition, the duty of special circum- 
spection is thrown upon the Court. The Court 
has discretion in certain specified events either 
to pronounce a decree for divorce or to dis- 
miss the petition. The exercise of that dis- 
cretion must be regular and systematic. Por 
this purpose the Judge should make free use* 
of his power to look into all the necessary 
circumstances even though his attention is not 
called to them by the party. The danger of 
collusion between the parties must always be 
borne in mind especially when there has boen 
a long delay in applying to the Court for re- 
lief. 143 I.C. 618=1933 8. 70; 26 S.L.R. 
423=1933 S. 27. Undefended divorce action 
— Trial of — Necessity for hearing in open 
Court — Trial held in breach of rule of pub- 
licity — Effect on decree — Principles — Sotting 
aside — Time for. 40 O.W.N. 488=70 M.L. 

J. 385 (P.C.). 

Sec. 2: Effect of Amending Act of 1926. 
— By the Amending Act the jurisdiction of 
the Indian Courts under soc. 2 of the Act 
has been taken away only in respect of mak- 
ing decrees of dissolution of marriage bet-- 
ween parties who are not domiciled in India. 
The other reliefs under the Act and the po- 
wer to make decrees of nullity of marriage 
remain unaffected, the only requirements in- 
the latter case being that the parties profess 
the Christian religion, the marriage has been 
solemnized in India and the petitioner is re- 
sident in India at the time of presenting the 
petition. 130 I.C. 524=1931 L. 245. As a 
result of the amendment in 1926 of sec. 2 of 
the Act, Courts in India aTo permitted to* 
make decrees of nullity of marriage even 
though the parties presenting the petition are 
not domiciled in India. I.L.B. (1937) 1 Cal. 
417=41 C.W.N. 268. The effect of sec. 2 of 
the Act is that so far as a suit, for dissolu- 
tion of marriage is concerned a domiciled 
British subject resident, beyond British India, 
ic., in Mysore can invoke the jurisdiction of 
the Madras High Court, but as regards a suit 
for nullity of marriage, any person resident 
in India who has been married in India can 
bring such a suit in the High Court. 59 M. 
509 and 518=1936 M. 324=70 M.L.J. 321 
(P.B.). Defect in the Act pointed out and 
amendment of the Act suggostod. See 62 C. 
82=39 C.W.N. 95. 

Jurisdiction. — To grant relief under the 
Act, it must be proved that the conditions of 
sec; 2 are strictly complied with. See 29 C. 
W.N. 350=52 C. 379=1925 ,€J. 585 (P.B.). - 
Bee also 52 C. 566=89 I.C. 611=1925 C. 874;. * 
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Courts in India are not empowered to decree 
dissolution of the marriage between persons 
not domiciled within their - — 


- — tion is presented there is no iurisdi<*tifm in 
a 8e .between peraons District Court to dissolve 
_ sir jurisdiction. 1923 deuce alone, for however lon» » ■ £" 

K. 223. The provisions of s e e. 2 as to the r e - »o means the test, and a safe* gifUfe k’tj? 7 
sidence apply to cases when the parties are 9 UIr e where the person, whose domLilJl, 6 ?' 
domiciled in India but where the parties are question/ intends to end his davs^Evtaiw^ 

i5a& t e7 _ 0am0 „ t “K??* choAv fh eMOa T “ qUire a rt 

* he combination of residence and 1 
intention of permanent or indefinite residence 
To these may be added the 
further propositions that the presumptionof 
i®*. 1 ® ag£UnS | ? change of domicile, which 
must be proved by the person alleging it, and 
a domicile is the domicile of her 

husband .Where a European claims to be 
domiciled in India, it will be pertiment to cu- 
quire where his father lived and died or re- 
sides as the case may be, where he and his: 
rather were born, the circumstances in which 
he came to and resides in India, which will 
assist m ascertaining whether there exists an 


the express provisions in sec. 7. (Ibid .) . 
See also 143 I.O. 618=1933 Sind 70. Sec. 2 
makes it clear that unless the parties to the 
marriage are domiciled in India at the time 
when the petition is presented, there is no 
jurisdiction in a District Court to dissolve the 
marriage and a decree, even if confirmed, 
would not be effective. If a decree for dis- 
solution of marriage is granted by a Court 
having no jurisdiction, the marriage would 
subsist and either of the parties going through 
a subsequent form of marriage would be 
guilty of bigamy and any issue from such 
subsequent union would be illegitimate. I.L. 
R. (1943) Lah. 765=45 P.L.R. 313=A.I. 
R. 1943 Lali. 260 (S.B.). But as a result of 
the amendment of 1926, Courts in India are 
permitted to make decrees of nullity of mar- 
riage even though the parties preventing the 
petition are not domiciled in India. 169 1.0. 
948=41 C.W.N. 268=1. L.R. (1937) 1 C. 
417. The proper form of a decree to be pass- 
ed in file first instance in a suit on the ori- 
ginal side of the High Court for declaration 
of nullity of a marriage is that of a decree 
nisi and not a deeree absolute. 69 M. 509 and 
518=1936 M. 324=70 M.L.J. 321 (F.B.). 
Court should enquire and set out in the 
judgment facts relied on as conferring juris- 
diction. 32 A. 293=5 1.0. 871=7 A.L.J. 193. 

Domicile. — In a case of divorce, it is im- 
portant to consider the question of domicile 
from the outset, because it goes to the very 
root of jurisdiction. 58 C. 1332=135 I.C. 
455=1932 C. 163. See also 138 I.C. 611= 
1932 L. 468 (8.B.). It is necessary to see 
that there is proper proof of Indian domicile 
before giving a decree under the Act. The 
fact that the petitioner is shown to have been 
bom in India and residing there is not suffi- 
cient to prove Indian domicile. 60 C. 601= 
144 LG. 827=37 O.W.lSr. 255=1933 C. 524 
(S.B.). Domicile in India at the time of the 
presentation of the petition for divorce is 
an absolute necessary condition of jurisdiction 
Iso far as regards divorce. The domicile of 
the parties means in practice the domicil© of 
the husband. The burden of proving that a 
person has changed the domicile is on the per- 
son who alleges it- Where the petitioner was 
shown to have come to India to earn a living 
and intended to remain there so long as an 
opportunity to obtain a livelihood was open 
to him but he had formed no intention to 
settle in any one place. HeZd, that there be- 
ing no intention to reside and establish him- 
splf in India for the rest of his days it could 
not be said that the petitioner was domiciled 
in India. 56 C. 530=1929 C. 599. The ques- 
tion of domicile should be treated with "are, 
for unless the pasties to the marriage are 
domiciled in India at the time when the peti- 


, . under which he lives and 

habits of life. 58 0. 259=1931 C. 383* 
(S.B.). See also 1943 Lah. 360. The pre- 
sumption of law is that the domicile of ori- 
gin continues and is against change of domi- 
cile. A change^ of domicile has to be strictly 
proved and evidence of a mere expression of 
Intention to change is not sufficient. To 
prove a change of domicile it is necessary 
lliat the evidence should establish the inten- 
tion of a person permanently to settle down in 
the countnry of his choice and to abandon for 
over the country of his origin as his residence. 
223 I.C. 637 — 48 P.L.R. 72. A change of 
domicile from that of origin to one of choice 
— apart from any statutory declaration — has 
to be strictly proved and a very heavy onus 
lies on any person alleging such change. To 
establish such change the most cogent evi- 
dence is necessary and mere evidence of 
an expression of intention, supported by no- 
thing else, is not sufficient. It is necessary 
that the evidence should establish the inten- 
tion of a person permanently to settle down in 
the country of his choice and to abandon for 
ever the country of his origin as Ms residence* 
I.L.R. (1943) Lah. 765=45 P.L.R. 313=A. 
I.R. 1943 Lah. 260 (S3.). Sec. 11, Succes- 
sion Act, merely provides a means for acquir- 
ing an^ Indian domicile for the purposes of 
succession under that Act- The making of a 
declaration under that section will not, there- 
fore, affect the declarant’s domicile for pur- 
poses of divorce . For the latter purposes the- 
domicile of origin can only be changed when 
a person abandons the country of Ms origin 
and adopts the country of his choice as Ms- 
permanent home. IX.R. (1943) Lah: 765= 

45 P.L.R. 313=AXR. 1943 Lah. 260 (S3.) . 
See also 194 5 Sind 152; 1945 Sind 171 (S. 

B.) ; IX.R. (1943) Lah. 489=45 PX.R. 136 
=1943 Lah. 62. 

Domicile must be derided on the facts as 
they exist and not on future possibilities. 
Every person must have a domicile and until 
the petitioner abandons his present domicile- 
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in India and becomes domiciled in some other 
country, he will remain within the jurisdiction 
of the Indian Courts. 1931 O. 126=8 O.W. 
W. 177. Where the petitioner alleged that he 
had been in India for 15 years and that the 
had no intention of returning to Englad and 
the respondent also slated that, the intended 
to settle in India and it was proved that they 
had lived in India since the date of their 
marriage. Held, that their statements that 
they had made India their domicile could be 
accepted and the petition for divorce be en- 
tertained. 7 R. 313=119 I.C. 220=1939 R. 
216 (S.B.) . Tlie mere statement of the peti- 
tioner, who is 42 years old and is in this 
-country, because he is in the service of the 
Railway that he intends to continue to reside 
here is not proof of his domicile in India. 
374 T.C. 992=1938 Lah. 292. Domicile is 
of two hinds: domicile of origin and domicile 
■of choice. The domicile of origin is irrevo- 
cably ascertained at the parties * nativity. A 
•domcile of choice, he can indeed acquire; but 
the domicile of origin remains in abeyance 
and is at any moment ready to revive- Every 
presumption is to be made in favour of the 
original domicile. It, is for the party who 
relies on a change of domicile to prove a double 
’intention: the intention of abandoning his 
domicile of origin and the intention of adopt- 
ing the domicile of choice. A domicile of 
•choice is not established by mere assertion. 
Tlie petitioner left his native land under 
orders and not of his own free will . He came 
to India in obedience to other authority and 
not in the exercise of any choice of his own. 
Being thus transplanted he did not strike root. 
The petitioner, moreover was neither a house- 
holder, nor any member of any club in India, 
nor was he permanently employed. Held, 
that the petitioner was not domiciled in 
India. 1933 Sind 70=143 I.C. 618. If the 
domicile of the parties be English the Courts 
in India have no jurisdiction to dissolve their 
marriage notwithstanding that it was solem- 
nized in India and that the adultery was com- 
mitted in India. 1933 S. 70=143 I.O. 618. 

Residence. — Residence in India is sufficient 
to give the Court jurisdiction under the Act, 
though the party retains a foreign domicile. 
40 C. 215=17 C.W.N. 491; 53 O. 282=1926 
0. 871. See also 5 L. 147 (161) (F.B.). In- 
'tention has nothing whatever to do with the 
-question of residence. Whether or not a per- 
son resides in a particular district is a ques- 
tion of fact depending upon the evidence. 
Merc casual or temporary visits do not con- 
stitute “residence” within the meaning of 
the Act. C, a Railway employee, had official 
quarters provided for him by the Railway 
■Company at Gondia, in the C.P. He had a 
bungalow there, and in the same compound 
an office. G had himself furnished the bun- 
galow allotted to him. His position as Ins- 
pector entailed a good deal of travelling over 
the Railway line, and in every month he used 
•to be for several days away from Gondia. 
But when in Gondia he lived at the quarters 
assigned to him. Shortly before the petition 
was filed, C came to Allahabad for two days 
■And thereafter every month for the same 


period, and on each occasion he saw his coun- 
sel in connection with his case. It was also 
alleged that he busied himself in trying to 
discover some portion of land which might 
be suitable for carrying on farming opera- 
tions when lie would retire from the Railway 
and sot up business as a former and as a 
breeder of dogs. Held, that C had failed to 
establish that he was residing in Allahabad 
and his residence within the meaning of sec. 
3 (1) was in Gondia. 1933 A. 385=3933 A. 
L..J, 579; 1441.0.136=1933 A.L.J. 8=1933 
A, 39. See also 37 Bom.L.R. 55=1935 B. 
123; 1942 Gal. 42. There will be a valid 
divorce in India though the marriage may be 
valid in the country of the domicile of origin. 
40 C. 215=17 C.W.N. 491. Residence of the 
petitioner must be bona fide and not, casual 
or as a traveller. 38 B. 125=15 Bom.L.R. 593. 
Sec also 32 A. 293. The High Court has no 
jurisdiction to grant a decree for restitution 
either against, a Parsi respondent or a res- 
pondent not within Presidency. 38 B. 125 
=15 Bom.L.R. 593. In a divorce cas e be- 
fore a final decree is passed the Court must 
definitely come to a finding on the question 
whether the marriage was solemnized in India 
and on what dale. 571.0.43=31 C.LJT. 340. 
Where in a petition for dissolution of marri- 
age, the petitioner stated that her husband 
went to and fro from India and cohabited 
with her at various places and the last place 
of cohabitation was at some definite place in 
India. Held, that at the time of cohabitation 
both parties were domiciled in India and 
ihus it conferred jurisdiction on Courts in 
India to hear the petition. 167 I.C. 743= 
1937 P. 82=18 Pat.L.T. 686. 

Residence in India as member of army — 
Whether confers Indian domicile. — An 
Englishman or Scotsman serving in His 
Majesty’s Forces in India cannot, acquire an 
Indian domicile by reason of his residence in 
India, as such residence is not voluntary but 
is due to the terms of his service. I.L.R. 
(1943) Lah. 765=45 P.L.R. 313=A.T.R„ 
1943 Lah. 260 (S.B.). While the chief of 
principal domicile of a party may remain un- 
altered, namely, the domicile which affects the 
status of marriage, theTe may be by a statutory 
enactment a qualified limited domicile added as 
it were to and qualifying the chief and princi- 
pal domicile. Such a domicile is contemplated 
by tlie Indian Legislature in sec. 11, Succes- 
sion Act, 1925. The domicile to be acquired 
under sec. 11 is to be acquired only for the 
purpose of the Act in which the section it- 
self occurs and by the provisions of this Act, 
it is domicile only for succession to movable 
property for which sec. 11 provides. A mem- 
ber of the Armed Forces of the United States, 
having not the very least intention of residing 
permanently in India cannot by a year’s en- 
forced residence in India and by a mere dec- 
laration of a desire to acquire domicile, ac- 
quire such a domicile as would give jurisdic- 
tion to the Indian Court in the dissolution 
of his marriage. 1945 Sind 171. 

JPer 0 9 Sullivan , J. — A domicile of choice is 
acquired by residence accompanied by the 
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* and to make decrees of dis- 
solution. 


S. 3] The Divorce Act (IV of. 1869). 

^[Nothing hereinafter contained shall authorise 
1 vf tCJ 2 h^u powcr ’ to srant any Court to grant any relief under this Act, except 
^ren g erauy. where the petitioner (or respondent) 2 professes the 

Christian religion.] 

j _ [or. to make decrees of dissolution of marriage 

and to make decrees of dis- except where the parties to the marriage are domiciled 
su uuon. .in India at the time when the petition is presented, 

[or * to make . decrees of nullity of marriage 
or of nullity. except where , the marriage has been solemnized in 

India, and the petitioner is resident in India at the 
time of presenting the petition, 

[or to grant any relief under this Act other than a decree of dissolution 
of marriage or of nullity of marriage, except where the petitioner resides in India 
•at the time of presenting the petition.] * 

, Interpretation clause. 3 ; I? this Act, unless there be something repug- 

.nant in the subject or context, — 


. or of nullity. 


' LEG. REP. 

1 This and the succeeding three paras, were 
substituted for the 2nd, 3rd and 4th paras, 
by Act XXV of 1926, . sec. 2. 

[See also under sec. 7.] 

2 Inserted by Act XXX of 1927. 

3 Sub-sees, (l) 'and (2) were substituted 
..by Government of India (Adaptation ’ of 
Indian Laws) Order, 1987. 

.animus manendi or intention to remain. A 
person may express, whether by a statutory 
declaration or otherwise, an intention which 
he does not in fact have. Expressions of in- 
tention whether written or oral may be given 
■as evidence of the intention but they can 
never be conclusive evidence. They are to be 
' weighed and even if the expressions are clear 
and consistent they cannot prevail against a 
•course of conduct leading to an opposite in- 
ference. A.I.R. 1945 Sind 171 (S.B.). 

Right to intervene. — In a suit for divorce 
.under this Act by a wife against her husband 
on the ground of adultery with a named wo* 
.man, the latter has no right to intervene, 
whereas in a similar suit under the Indian 
and Colonial Divorce Jurisdiction Act she 
.can so intervene. This defect in the Indian 
Act has to be removed by legislation. 62 C. . 
1 82=1935 C. 456. 

Profession of Christianity. — Relief under 
the Act can be granted only to Christians 
and not to non-Christians as Jews. 57 0. 1089 
=34 C.W.N. 319. Words 'or respondent' — 
Effect — One of the parties being Christian 
and other Pa rsi— Petition for restitution of 
<,coniugal rights — Maintainability. See 32 
Bom.L.R. 1046=54 B. 877=1930 B. 385. A 
person does not cease to profess Christianity 
within the meaning of sec. 2 merely because 
she has been ex-communicated by the sect or 
the Church to which she belongs. 46 M. 839 
=45 M.L.J. 208=1924 M, 18. The question 
.of profession of Christianity Is a question of 
the party's own action and not of the action 
of 1 lie Church. (Ibid.) The conversion to 
Christianity of one of two married Hindus 
docs not dissolve the marriage, (low.) 

Seob. 2 and 7: Marriage according to 
Arya Samaj rites — One of parties Chris- 

‘ TIAN AT TIME OF PETITION — ApPI^IGABIIATX OF 
ti.CJvL — 267 


Act.— B y virtue of sec. 2 of the Divorce Act 
as amended by Act XXX of 1927, the Act is 
applicable to a ease where the parties had 
been married according to the Arya Samaj 
rites, if one of them is a Christian at the 
1 inio when the petition for dissolution of 
marriage is presented. There is nothing in 
sec. 7 of the Act to bar relief in such a case* 
The effect of this latter section is that the 
Indian Courts may be deprived of jurisdic- 
tion if and only if the principles on which 
the Divorce Court in England acts would ex- 
clude relief. IXR. (1943) 1 Cal. 340=47 
C.W.N. 251=A.I.R. 1943 Cal. 146. 

Sec. 3 (1) : Jurisdiction — Residence. — 
As to jurisdiction of Chief Court (now High 
Court) Punjab, s e e 10 I.C. 487=47 P.R. 1911. 
As to residence conferring jurisdiction, 

30 C. 964=4 I.C. 419. Seealso 63 O 282;% 
B. 570=37 Bom.L.R. 55=1935 Bom. 121; 39 
Bom.L.R. 1182. To constitute residence it* is 
not essential that the persons should have a 
house of their own. It is sufficient to find the 
plaee where both parties lived together. 44 
Bom. 924; 29 Bom.L.R. 308=100 I.C. 888= 
1927 B. 230. Per Marten, C.J . — The word 
'reside' in sec. 3 does not mean sexual inter- 
course; the word 'together' in that section 
does not govern the word 'reside' but only 
the words 'last resided'. (Ibid.) See also 
10 I.O. 4:87'. Intention has nothing whatever 
to do with the question of residence- Whe- 
ther or not a person resides in a particular 
district is a question of fact and depends ia 
each case upon the evidence. Mere or 

temporary visits do not constitute “resi- 
dence*' within the meaning of the Act. 1988 
A.L.J. 8=1933 A. 39=144 I.C. 136. See 
also 154 I.O. 900=37 Bom.L.R. 55=1935 B. 
121. S e e also 1942 CaL 42=201 1.0. 470. 

Illustrative Oases. — Where a husband 
and wife had no permanent residence but 
they last lived together in a Hotel in Bombay 
for the greater portion of the month the 
husband then being on leave from active ser- 
vice in Mesopotamia, it was held the Bombay 
Court had jurisdiction. 45 B. 547=22 Bom. 
L.R. 1077. See also 38 C.W.N. 347=1934 C. 
570=152 I.O. 32. Though both parties to a 
petition for divorce are residing separately 
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“ High Court” (i) [‘ High Court * means with reference to any area- 

ta) in Bengal, Assam and the Andaman and Nicobar Islands, the High 
Court at Calcutta ; 

(b) in the Provinces of Madras and Coorg, the High Court at Madras ; 

(c) in the Province of Bombay and in Panth Piploda, the High Court at 
Bombay ; 

J in Agra and Ajmer-Merwara, the High Court at Allahabad ; 
in Oudh, the Chief Court of Oudh ; 

in the Punjab, the North-West Frontier Province, British Baluchistan 
, the High Court at Lahore ; 

(5) in Bihar and Orissa, the High Court at Patna ; 

(A) in the Central Provinces and Berar, the High Court at Nagpur ; 

(i) in Sind, the Court of the Judicial Commissioner in Sind ; and 
(j) in any Indian State, the Court which is a High Court for the purposes 
of the Government of India Act, 1935, and exercises original criminal jurisdiction 
in respect of European British subjects in that area. 

In the case of any petition under this Act, “ High Court ” means the High 
Court for the area where the husband and wife reside or last resided together.] 

• f District Judge.” (2) * District Judge 3 means — 

(a) in a Province, a Judge of a Principal Civil Court of original jurisdic- 
tion, however designated ; and 

( b ) in any area in an Indian State, such officer as the Central Govern- 
ment shall from time to time appoint in his behalf by notification in the Official 
Gazette, and in the absence of such an officer the High Court for the area]. 

(3) “ District Court ’* means, in the case of any petition under this Act, 
r* » the Court of the District Judge within the local limits 

of whose ordinary jurisdiction, or of whose jurisdic- 
tion under this Act, the husband and wife reside or last resided together : 


from each other, the Court has jurisdiction 
if they lived within the jurisdiction of the 
Court at the time of the presentation of the 
petition. 44 B. 924=59 I.C. 931=22 Bom. 
L.R. 361; but not otherwise; see 76 P.R. 
1916=36 1.0. 367=139 P.L.R. 1916. Petition 
by the wife for judicial separation. The hus- 
band was a railway employee. He had no 
permanent place of residence. Shortly before 
the petition, he went to Calcutta and*. lived 
with his wife and her parents for five days 
and then separated. .Held, that the High 
Court had jurisdiction to entertain the peti- 
tion for judicial separation. 152 1.0. 32=38 
C.W.N. 347=1934 C. 570. See also 3 O.W. ■ 
N. 306=1926 O. 319. As to the necessity 
for residence of husband and wife in order 
to confer jurisdiction on District Court or 
Divisional Court, see 7 L.B.R. 5=20 I.C. 
399. The resident at Aden is not a District 
Judge. 37 B. 57=17 I.C. 215=14 Bom.L. 
R. 872; 130 1.0. 240=1931 C. 181. Judges 
of Divisional Courts throughout Burma are 
District Judges under the Act. No appeal, 
however, lies to the Chief Court from their 
decision. 6 Bur.L.T. 10=19 I.C. 53 (P.B.). 

Sec. 3 (2) (a) and (1) (d). — Under Di- 
vorce Act, sec. 3 (2) (a), 'District Judge' 
means a Judge of a principal Civil Court ot 
original jurisdiction. The Court of the Judi- 
cial Commissioner, Ajmer-Merwara, has no 
original civil jurisdiction and the principal 
Civil Court of original jurisdiction is there- 
fore the Court of the District Judge. The 
High Court for Ajmer is the High Court of 
s AJladiabad according to see. 3 (1) (d). 
Hence it follows that a petition under 


see. 3 of the Divorce Act cannot be enter- 
tained by the Court of the Judicial Commis- 
sioner, Ajmer, as it 1ms no jurisdiction. 1940 
A.M.L.J. 1. 

Sec. 3 (2) (6), 3 (3) and 10. — TIi 0 De- 
puty Commissioner of the Khasi and Jaintia 
Hills who has been vested with the powers and 
duties of a District Judge under the Indian 
Divorce Act under sec. 6 (a) of the scheduled 
Districts Act, has jurisdiction and power as a- 
District Judge only within the scheduled Dis- 
trict of Khasi and Jaintia Hills which is with- 
in British territory. He is not a District Judge 
in any area in Mylliam State, which is an 
Indian State, not being an officer appointed' 
by notification in the Official Gazette under s. 

3 (2) (6) of the Divorce Act and his Court 
cannot be regarded as a District Court within 
the meaning of s. 3 (3) of that Act. Conse- 
quently he has no jurisdiction to entertain a 
petition under s. 10 of the Divorce Act when 
the parties do not reside within his jurisdic- 
tion and they last resided together in 
Mylliam State. 47 C.W.N. 707. 

SEa 3 (3). — The word “together” in the 
definition only qualifies the words “last, resi- 
ded 9 9 and not the word * 1 reside ’ *• (44 B. 924, 

( Poll.) 130 I.C. 240=1931 C. 121. See also 47 
P.B. 1911=10 I.C. 487; 1926 0.319=94 1.0. 
952 ; 3 941 A.L. J. 710. Where the husband and 
wife who lived in various places never had any 
permanent residence but changed their resi- 
dence very frequently and last resided toge- 
ther at a certain place for a week, the last 
residence is sufficient to give the District 
Court of that place jurisdiction to entertain 
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. ( 4 ) “Court” means the High Court or the 

uourt ' District Court, as the case may be : 

(5) “ minor children ” means, in the case of sons of Native fathers, boys 

,« ... . „ who have not completed the age of sixteen years, and. 

Minor children. the case of daughters of native fathers, girls who 

have not completed the age of thirteen years ; in other cases, it means unmarried 
childr en who have not completed the age of eighteen years : 

(6) “ incestuous adultery ” means adultery committed by a husb and with a 

„ _ , . „ woman with whom, if his wife were dead, he could 

Incestuous adultery. not lawfully contract marriage by reason of her being 

within the prohibited degrees of consanguinity (whether natural or legal) or affinity : 

(7) “bigamy with adultery” means adultery 
“ Bigamy with adultery.” with the same woman with whom the bigamy was 

committed : 

(8) “marriage with another woman” means marriage of any person, 
being married to any other person, during the life of 
with another ^ f onner wife whether the second marriage «hall 
have taken place within the dominions of Her Majesty 


“ Marriage 
woman.” 

or elsewhere ; 


(9) “ desertion 93 implies an abandonment against 
the wish of the person charging it ; and 
property ” includes, in the case of a wife, any property to which 
she is entided for an estate in remainder or reversion 
or as a trustee, executrix, or administratrix ; and, 
the date of the death of the testator or intestate shall be deemed to be the time 
at which any such wife becomes entided as executrix or administratrix. 

II. — Jurisdiction. 

4. The jurisdiction now exercised by the High Court in respect of divorce 


Desertion.” 

(xo) ‘ 

M Property.” 


a petition for dissolution of marriage. 50 O.W. 
N. 442. A person who was a resident of Delhi 
for about six years and was a Government 
servant liable to transfer and who came only 
for the purposes of prosecuting a cri m ina l 
proceeding in Calcutta and put up at his bro- 
thers who also was liable to transfer was held 
not to ‘ 'reside * 7 within the jurisdiction of the 
Calcutta High Court. 1931 C. 121=130 I. 
C. 240. A person cannot be said to reside 
at a place where he spends only a day or two 
when he has got a fixed place of residence 
elsewhere; hut where a person has no fixed 
, place of residence the place where he actually 
lives must be taken to be the place where he 
resides. The parties, husband and wife, be- 
longed to Mangalore in South Kanara, were 
married in Mangalore, and were living there 
on more than one occasion. They last Tesided 
together at Mangalore until the husband left 
for Rangoon where he was employed, but he 
had no fixed place of residence in Rangoon. 
Held, that the husband must be deemed to be 
residing in the place where he actually lived, 
i, CmJ in Mangalore, and -Hie District Court of 
South Kanara had therefore jurisdiction to 
entertain an application presented by the wife 
under secs. 7, 18 and 19 of the Divorce Act 
for a declaration that the marriage was null 
and void and for maintenance. 1940 Mad. 
584= (1940) 1 M.L. J. 651. 

Sec. 3 (5).— As to the necessity for amend- 
ment of this section so as to give greater 
power to Courts to provide for the mainten- 
ance and custody of minor children, see 58 


M.L.J. 29=31 L.W. 97=51930 M. 154 cited 
under sec. 42. 

Seos. 3, 22 and 23. — The words e c portions 
of the G state occupied by the GXP.Ry.” in 
the notification issued under the Government 
of India Act, sec. 109 (1) can only refer to 
those portions of the soil of the G. state and 
of any buildings attached thereto which are- 
in the possession or occupation of the G.I. 
P. Ry. for whatever purpose and upon what- 
ever form of tenure. The word ‘occupy* must 
he given its ordinary grammatical meaning. 
That cannot include a building in the com- 
pound of a mill in G. state which is merely 
‘served 7 by the G.I.P. Ry. in the sense that 
it has ,a siding running into and through the* 
mill premises. Hence a petition for judicial 
separation under sec. 22 against a person 
living in such a place cannot be filed in the 
High Court of Allahabad. I.L.R. (1942) All. 
98= (1942) F.L.J. (H.C.) 163c=1941 A. 
L.J. 710=A.I.R. 1942 All. 129. 

Sec. 4. — also under see. 7.] the* 

jurisdiction of the Patna High Court in mat- 
tors matrimonial is only such jurisdiction as 
is comprised within the provision of the* 
Divorce Act. 72 I. C. 057=1923 P. SOI. A 
suit for a mere declaration that the plaintiff's 
marriage with her deceased husband 7 s brother 
is valid and legal is not sustainable on the: 
matrimonial side of the Patna High Court. 
(Ibid.) As to jurisdiction of High Court, 
prior to passing of this Act, see 38 B. 125= 

20 1,0. 492=15 Bom.L.R.. 593. As to juris- 
diction of Oudh Chief Courts, see 94 I.C. 952 l 
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, a mensa et toro, and in all other causes, suits and matters 

Matrimonial jurisdiction matrimonial, shall be exercised by such Courts and 
to ^ b & the District . Courte subject to the provisions in 

t j on ^ J * this Act contained, and not otherwise ; except so far 

* as relates to the granting of marriage-licenses, which 

may be granted as if this Act had not been passed. 

5. Any decree or order of the late Supreme Court of Judicature at Calcutta, 

, Madras or Bombay sitting on the ecclesiastical side. 

Enforcement of decree or or of any of the said High Courts sittfiig in the exercise 
- rders . u ™* 1 * T r h i CT r 0 l?, r < e by of their matrimonial jurisdiction, respectively, in any 
Sup em 0 H 00 ' cause or matter matrimonial, may be enforced and 

"dealt with by the said High Courts, respectively, as hereinafter mentioned, in 
. like manner as if such decree or order had been originally made under this Act 
e “by the Court so enforcing or dealing with the same. 

6. All suits and proceedings in causes and matters matrimonial,, which, 

' . when this Act comes into operation are pending in 

Pending suits. an y High Court, shall be dealt with and decided by 

such Court, so far as may be, as if they had been originally instituted therein under 
this Act. 

7. Subject to the provisions contained in this Act, the High Courts and 

District Courts shall, in all suits and proceedings 
C? ur .t , t0 * ct on principles hereunder, act and give relief on principles and rules 
of English Divorce Court. which in ^ opinioi ^ of the said Courts, are as nearly 

as may be conformable to the principles and rules on which the Court for Divorce 
nd Matrimonial Causes in England for the time being acts and gives relief: 


s=1926 O. 319. Sec. 4 does not preclude the 
Court from considering whether a marriage 
was duly solemnized and from declaring a 
marriage null and void on grounds other than 
those contained in see. 18. 47 I. C. 544=11 
Bur. It. T. 69. 

Sec. 7. — [See also notes under secs. 4, 17, 
18 and 19.] 

Scope op Section. — Sec. 7 is a residuary 
section intended to provide for any matters 
which hy inadvertence or otherwise are not 
expressly dealt with in the Act. It is not 
unusual in statutory drafting to inseTt provi- 
sions of this nature e$ major e eauteta 
more especially where an attempt is being 
made to codify in this country an unfamiliar 
branch of English Law. 47 B. 843=25 Bom. 
L.R. 945=77 1.0. 654. The expression " rules 
and principles 1 J points rather to the rules 
and principles on which the Courts deal* with 
matrimonial cases in requiring a certain de- 
gree of evidence and other cognate matters. 
( Ibid .) The words “rules and principles ’ 9 
an sec. 7 have reference to rules that are 
‘ quasi-substantive rather than mere adjective 
law. 7 Bur.L.T, 121=23 1.0. 242. "Pita. 
cipleB and rules" in sec. 7 of the Divorce 
Act do not include the law of procedure pre- 
vailing in England for the time being. IX. 

‘ B. (1944) 1 Cal. 258=219 1.0. 354=1945 
Cal. 75; (1945) 2 M.L.J. 389. A marriage 
to be recognized as such by the Courts of a 
Christian country must be a voluntary union 
for life of one man with one woman to the 
exclusion of all others although it need not 
necessarily have been celebrated in accord- 
ance with Christian rites or Ceremonies. A 
marriage contracted in a country where poly- 
gamy is lawful, between a man and a woman 
who profess a faith which allows polygamy 


is not a marriage as understood in England 
and the Court for Divorce and Matrimonial 
Causes under sec. 7, will not recognize such 
a marriage os valid. Therefore a marriage 
contracted between parties according to 
Buddhist Law which recognizes polygamy, 
is not such a marriage as entitles the parties 
to relief under the Divorce Act, although they 
may have become Christians subsequently 
to the marriage. 1940 Rang.L.B. 417= 
1940 Bang. 67 (8.B.). See also I.L.B. 
(1939) 2 C. 60=1940 C. 75 (Marriage be- 
tween Maliomedan husband and Boman Ca- 
tholic wife — Consent of wife obtained by 
fraud) . 

• Construction op Section. — Though an 
Indian Act should not ordtinarily bo con- 
structed in the light of statutes enacted by 
another legislature, yet sec. 7 of the Act 
makes it abundantly clear that the legisla- 
tive authority in enacting the Indian Divorce 
Act had in view the principles and -rules up- 
on which the Court- in England then acted 
and gave relief. It is therefore not irrele- 
vant to enquire into the English practice 
with a view to tho resolution of any ques- 
tion arising under the Act. 54 M. 774=35 
O.W.N. 1185=1933 P.C. 234=61 M.L.J. 
367 (P.O.). 

Applicability . — Sec. 7 applies not only 
to the grant of relief but also to questions 
of procedure.' 55 I.C. 269=12 Bur.L.T. 
199. See also 52 C. 566=1925 C. 874; 53 
C. 282=1926 C. 871. The words "princi- 
ples and rules" in sec. 7 of the Act mean 
principles and rules of the law of evidence, 
of interpretation, of practice and procedure 
but not statutory provisions or rules. 
The principles and rules to be ap- 


s. 73 


The’ Divorce Act (IV of 1869). 2 , 3 £ 

^[Provided that nothing in this section shall deprive the said Courts of iuris 
diction in a case where the parties to a marriage professed the Christian reUrion 
at the time of the occurrence of the facts on which the claim to relief is founded ] 


LEG-. REE. 

1 Proviso was added to this section by Act 
X of 1912. 

plied are subject to the provisions of the Act 
and they consequently cannot run counter to 
it. They can neither cut down the provision 
of the Act nor supply any form of relief 
not provided by it,. It is impossible to 
hold that ‘ rules ’ in the section means the 
statutory rules in force for the time being 
in England. See on appeal. 31 L.W. 97= 
1930 M. 154=58 M.L.J. 29. Sec also 13 P. 
129=1934 P. 475; 57 A. 884=1936 A. 488. 
Under see. 7, the provisions of which must 
be strictly complied with, Courts in India 
are required to give relief on principles and 
rules which are as nearly as may bo conform- 
able to the principles and rules on which the 
Court for Divorce and Matrimonial cases in 
England for the time being, acts and gives re- 
lief. One of these principles is that a decree 
for dissolution cannot be mad© merely on ad- 
mission and without recording evidence- Even 
if the Court is satisfied that the petitioner 
has established his case by evidence, it is 
necessary for it to go further and find whe- 
ther there has been collusion; and whether 
the petitioner has been in any manner acces- 
sory to or conniving at the adultery or has 
condoned the same- Having found on these 
questions, in favour of the petitioner, the 
Court is not hound to give a decree if it finds 
that the petitioner has been guilty of adul- 
tery or has been guilty of unreasonable de- 
lay in presenting the petition or of having 
wilfully separated himself from the other 
party before the adultery complained of. 
130 I.C. 401=31 P.L.B. 1008=1931 L. 2 
(S.B.). 

Age or Consent. — There is nothing either 
in the Divorce Act or in the Christian Marri- 
age Act as regards the age of consent for a 
Christian marriage. Under sec. 7, the Indian 
High Courts have to act, according to the 
principles and rules of English Courts. 
Therefore in India the age of consent for a 
Christian marriage will be determined ac- 
cording to the law in England at the time 
of the marriage. 55 A. 243=1933 A.L.J. 
168=1933 A. 135. 

Domicile. — See notes under secs. 1 and 3, 
supra. 

English Law. — There is the a possibility 
of reading into sec. 7 an intention on the 
part of Legislature to adopt whatever test 
fbe Court of Divorce in England might from 
time to time lay down upon the matter of 
divorce but that is a forced and unnatural 
construction. 47 B. 843=26 Bom.L.R. 945 
=1926 B. 321. See also 48 C. 636 under 
sec. 57: 42 M.L.J. 562=1922 M. 350 (E. 
B.); 3 B. 125=20 I.C. 492; 32 O.W.N. 
179. The rule of law in England that the 
non-publication of the banns is only a ground 
of declaring the marriage void if the lack 


of due publication is within the knowledge of’ 
both the parties to the marriage is no guide 
to an Indian Court. 55 A. 185=144 I.C, 
906. In considering a divorce suit in India, 
the question whether a previous marriage of 
one of tiie parties is or is still subsisting, 
the Court must apply th e law in India appli- 
cable to that marriage at the time. 36 Bom. 
L.R. 1021; 1933 A. 122. 

Discretion of Court, Exercise of. — In 
exercising the discretion with which Courts 
in India have been entrusted, they should be 
guided by the principles and rules upon 
which the Divorce Division of the High 
Court in England acts and gives relief. The 
discretion is unfettered; though it should be 
exercised not capriciously but cautiously 
and carefully not only in regard to the par- 
ties themselves but also with reference to 
the interest of public morality and of decent 
society. 10 R. 299=139 I.C. 479=1932 R.. 
172. 

Practice and Procedure — Evidence . — 1 
In all divorce cases the petitioner must prove 
his ease because among other things, the 
Judge has to satisfy himself whether there 
is any collusion between the parties and as 
to the complete truth and honesty of the peti- 
tion. Where this procedure had not been fol- 
lowed, the High Court would set aside the de- 
cree nisi. 44 A. 728=1923 A. 43 (E.B.). Di- 
vorce suits when undefended are peculiarly 
difficult because the Court is under the obliga- 
.tion of detecting for itself deficiencies which 
there is no interested party to point out. 
That obligation is however inoperative. De- 
crees for dissolution of marriage; are not made 
without strict proof, and the fact that both 
parties are equally anxious to be divorced 
in itself a reason why the Judge should be 
strict as to proof. 1933 S. 70=143 I.C. 618. 
In ex parte cases, the Judge should ask suffi-. 
eient questions to make it clear what the facts 
are. 29 Bom. L.R. 308=1927 B. 230. It is 
almost impossible to administer the law on 
principles and rules laid down by the Divorce 
Court in England if the parties do not con- 
form to the rules of procedure both under the 
Civil Procedure Code which applies to cases 
under the Divorce Act and to the principles 
and rules upon 7/hich the Court in England 
acts. The rules must be complied ^ with. A 
petition which does not comply with the 
rules and which does not contain ail the parti- 
culars ought not to he admitted. In divorce, 
cases the parties must first establish the fact. 

'* of marriage. The Divorce Court in England, 
does not act upon the evidence of the peti- 
tioner only to prove the factum of marriage, 

* but it is necessary to produce a statutory cer-, 

' tificate of marriage. But the practice, though 
universal, is not necessarily a rule of law, 
and if the circumstances warrant it, the 
Court may still hold the marriage proved 
even in the absence of a certificate. 13 P. , 
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8. The High Court may, whenever it thinks fit, remove and try and deter- 
mine as a Court of original jurisdiction any suit or 
jurisdiction proceeding instituted under this Act in the Court of 
ct “ gh Gourt - any District Judge within the limits of its jurisdiction 

under this Act. 


129=15 Pat-L.T. 353=1934 P. 475. A de- for security for costs where there is a claim 
cree for dissolution cannot be made merely for damages and the petitioner is out of the 
on admissions and without recording evi- jurisdiction of the Court and has no property 
■dence. (17 B. 624, Ref.) 1930 L. 771=12 within its jurisdiction. A.I.R. 1943 Mad. 
I j. 22=126 I.C. 68 (S.B.). See also 13 P. 510=(3948) 1 M.LJ. 360. Th e r e is no prac- 
129=1934 P. 475; (1940) 1 M.L.J. 210. ttee which requires the Court to make the 
As to admission of additional evidence after husband pay the costs of an unsuccessful ap- 
decision, where advocate omits to call evi- Peal by an unsuccessful wife. 60 O. 318=37 


dence, see 11 I.C. 779=4 Bur.L.T. 161. Ad- 
missions as to cruelty and adultery are not 
conclusive proofs. 38 C. 907=13 I.C. 491. 
In proceedings for divorce the evidence of 
the husband or wife alone ought never to be 
accepted without corroboration either by 
witness or at least by strong surrounding 
circumstances. 43 M.L.J. 441=45 M. 982 
=68 I.C. 931 (E.B.). See also 42 M.L.J, 

■562=1922 M. 350=70 I.C. 43. Procedure 
as to service of petition. See 55 1.0. 269= 
12 Bur.L.T. 199. Attachment before judg- 
ment not to be made in a divorce suit. 7 I. 
O. 792=37 C. 693. 

Go-respondent. — Where charges of adul- 
tery are made against a person, he ought to 
"be made a co-respondent unless the Judge 
should otherwise direct. 45 M. 982=43 M. 
L.J. 441=1923 M. 9 (F.B.). Claim for 

damages against co-respondent — Points to be 
considered in assessing damages. 3 O.W.N. 
296. See also 38 M. 466=25 M.L.J. 594; 
47 I.C. 510=45 C. 525. Proceedings by 
wife for divorce — Joinder of adulteress as a 
party, not proper. 10 R. 115=137 I.C. 426 
=1932 R. 73. 

Costs. — Even although a wife’s defence 
fails or her counter charges break down or 
she has been proved guilty of adultery the 
husband has to pay heT costB. 1922 A. 243. 
On the question of costs, see also 57 0. 
1350=130 I.C. 246=1931 C. 206. Petitioner’s 
costs have to be given priority in respect of 
amounts deposited by the co-respondent into 
Court over file right# of an attaching creditor. 
57 C. 1350=130 I.C. 246=1931 C. 206. An 
order of the trial Court against the husband 
for security for the wife ’s costs in prosecuting 
her suit for divorce does not bind the hands 
of the appellate Court when it comes to make 
an order as to whether the wife should be 
given her costs of the appeal. 130 1,0. 246 
=57 C. 1350=1931 C. 206. In the matter 
of ordering security for costs under sec. 7, 
the Courts in India act and give relief on prin- 
ciples and rules which as merely as may be 
conform to the principles and rules 
observed in England under the Matri- 
monial Causes Act and Rules. The 
discretion given to the Courts in India is 
completely unfettered, and the Courts should 
endeavour to exercise their discretion cautious- 
ly and carefully not only with regard to the 
parties themselves but to the interests of so- 
rirt^ nnd public morality in general. The 
Court will be justified in passing an order 


C.W.N. 249=1933 C. 388. Sees. 7 and 19 
(4) — Applicability and scope — Application 
for declaration of nullity of marriage on 
ground of first spouse being olive — Burden 
of proof — Evidence Act, sec. 107 — Applica- 
tion of — If excluded. See (1945) 2 M.L.J. 
389. 

Secs. 7 and 45: Matrimonial jurisdic- 
tion op High Court — Law and procedure 
applicable. — The substantive law to be ap- 
plied by the Calcutta High Court in the exer- 
cise of its matrimonial jurisdiction is (1) the 
provisions of Divorce Act; (2) the principles 
and rules on which the Court for Divorce and 
Matrimonial Causes in England acts; (3) the 
principles and rules of Ecclesiastical Law as 
were used and exercised in the Diocese of 
London in 1774. The proceedings in, matri- 
monial causes are to be regulated by the pro- 
visions of C.P. Code and fiip Rules made 
by the High Court in conformity therewith. 
I.L.R. (3944) 1 Cal. 258=1945 Cal. 75. 

Sec. 8. — The husband filed a divorce peti- 
tion in the District Court. The wife applied 
to the High Court for the transfer of the 
case to its own file as the parties were both 
serving in Calcutta and it was convenient for 
them both, if the cas e was tried at Calcutta, 
and stated that in case the divorce proceed- 
ings were tried in the District Court, she 
might lose her employment if often required 
lo go there- It was found that on the trans- 
fer of the case to the High Court, the costs 
payable by file husband were very excessive 
so much so that he would have to go in insol- 
vency for them. Hold, that though there was 
convenience to both parties if file case was 
tried in the High Court, it was an expensive 
task for the husband which might, make him 
apply in insolvency and the application for 
transfer should, therefore, be refused. 1937 
C. 303=171 I.C. 930. The expression “High 
Court” as used in sec. 8 of the Divorce Act 
does not mean either the original or the ap- 
pellate side of the High Court, but means the 
High Court as one whole. But the litigant, 
when he wants to have an order under that 
section, would have to approach that parti- 
cular department of the High Court which is 
empowered to deal with this matter by its 
rules framed under s. 13 of Act. 24 and 25 
Viet., Chap. 104, which is substantially re- 
peated in sec. 108 of the Government of India 
Act, 1919 and sec. 223 of the Government °f 
India .Act, 1935. I. L. R. (1941) 2 Cal. 
373=45 C. W. N. 910=1942 Cal. 32. 
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The High Court may also withdraw any such suit or proceeding, and 
_ „ . transfer it for trial or disposal to the Court of any 

Power to transfer suits. ot her such District Judge. 

9. When any question of law or usage having the force of law arises at any 

_ w - . ~ point in the proceedings previous to the hearing of 

Reference to High Court. £ ny ^ ^ Act by r a District Court or 

.subsequent stage of such suit, or in the execution of the decree therein or order 
thereon, 

the Court may, either of its own motion or on the application of any of 
the parties, draw up a statement of the case and refer it, with the Court’s own 
opinion thereon to the decision of the High Court. 

If the question has arisen previous to or in the hearing^ the District Court 
may either stay such proceedings, or proceed in the case pending such reference, 
and pass a decree contingent upon the opinion of the High Court upon it. 

If a decree or order has been made, its execution shall be stayed until the 
receipt of the order of the High Court upon such reference. 

III. — Dissolution of Marriage. 

10. Any husband may present a petition to the District Court or to the 

High Court, praying that his marriage may be dissolved 
When husband may peti- on ground that his wife has, since the solemnization 
tion for dissolution. thereoff been guilty of adultery. 


B. 44 of Chap. 35-A of the Original Side 
Bales, Calcutta, framed under sec. 62 of the 
Divorce Act applies to all applications for 
transfer made under sec. 8 of that Act, 'whe- 
ther under the first or second part of that sec- 
tion. Consequently, a Judge sitting singly on 
the Original Side, duly empowered in this be- 
half by the Chief Justice, has jurisdiction to 
transfer a divorce suit from one District Court 
to another ai*d an application need not be 
made to a Bench on the appellate side* S. 24, 

C. P. Code, has no application to the case. 
The same Judge has also jurisdiction to is- 
sue a writ of commission authorising the Dis- 
trict Court before which the suit was pend- 
ing to examine witnesses and his order would 
be governed by the rules relating to commis- 
sions contained in Chap. 22 of the Original 
Side Buies. 46 O.W.N. 790; A.I.B. 1942 
•Cal. 546=1. L.B. (1942) 2 Cal. 461. 

Sec. 9.— See 1943 Bah. 62 (S.B.) . 

Seo. 10: Scope — Grounds of divorce. — 
Sec. 10 of the Divorce Act sets out the 
grounds on which marriage may be dissolved 
by the Court. If the Legislative had intended 
that other grounds and other methods should 
be available to the parties# one would expect 
a proviso saving the operation of the person- 
al law. 36 Bom.LJt. 1021. That the mar- 
riage had been induced by some sort of fraud 
is no ground for divorce under the Indian 
Divorce Act. 152 I.C. 1007=1934 P. 670 
(F.B.). Where a Hindu after marrying a 
■'Christian wife marries a Hindu wife in 
Hindu form, though the second marriage does 
not amount to bigamy it amounts to a second 
marriage and if that marriage is consummat- 
ed the consummation vie a vie the first wife 
amounts to adultery and forms a ground for 
divorce on the petition of the first wife. I. 
B.B. (1941) Hag. 260=1940 N.L.J. 391= 
1940 Nag. 195 (S.B.) . 

Jurisdiction. — In a case under the Divorce 
Act it is the duty of a Court, apart from the 
-objections taken by one or ether of the par- 


ties, to enquire into and set out in judgment 
facts, which show clearly that it possesses 
jurisdiction to pronounce a decree for disso- 
lution of marriage. 12 B. 214=1930 B. 916* 
Under sec. 16, Bombay Civil Courts Act, the 
District Judge cannot transfer to the Assis- 
tant Judge a suit under the Divorce Act and 
the Assistant Judge cannot try the suit. 39 
B. 136=26 1.0. 599=16 Bom.L.B. 754. 
Irish woman and Englishman married in Ire- 
land living in India — Husband temporarily 
serving in British regiment— Court has got 
power to grant divorce. 106 I.C. 481=5 O. 
W.N. 163. Scop© of the Indian and Colonial 
Divorce Aet pointed out. (Ibid.) As to. 
jurisdiction of Oudh Chief Court, see 1926 
O. 319=94 I.C. 952=3 O.W.N. 406. 

Domicile. — Before granting a decree for 
divorce under sec. 10, a dear finding as to 
domicile of parties should be arrived at, and 
where the petitioner has claimed divorce on 
the ground that her husband committed an 
unnatural offehee upon her, there should be 
some evidence and a finding as to the unna- 
tural offence alleged. 13 1.0. 611=1932 B. 
468 (l) (S.B.) . 

1 1 Beside * * — Meaning. — A person who has 
an abode elsewhere, but who* comes to a place 
for a short period, and with a. fixed, purpose 
for being within the jurisdiction of a Court 
cannot be said to “reside” there. 12 L. 214 
=1930 B. 916. In this section the word “to- 
gether” governs only the words “last resi- 
ded” and not the word “ reside.” The Act 
therefore gives the petitioning spouse the 
choice of selecting his forum either as (1) the 
district where the parties had last resided to- 
gether or (2) the district /vtithin the local 
limits of which, both the husband and the 
wife, though living separately “reside” at 
the date of the presentation of the petition. 
1930 L. 916=12 L. 214. 

Change of Beugion. — U nder this section 
change, of rehgion by the^ husband and his? 
subBegfa^nt ie*marriage entitle first wif# 


The Civil Court Manuait (Imperial Acts). 


[S. io- 


S136 


to dissolution of the marriage. 141.0. 192. 

Adumjery. — In a suit for dissolution of 
marriage the Court may presume adultery if ' 
it is satisfied tliat guilty attachment subsist- 
ed between the parties and that they had op- 
portunities to have guilty intercourse. 62 1.0. 
782. See also 55 A. 597=1933 A.. 427. The 
direct fact of adultery need not be proved. 

In a divorce case, the correspondence between 
the respondent and the co-respondent is very 
important evidence. 62 1.0. 782. See also 
31 NX.R. 184=156 1.0. 1008=1935 N. 49 
(S.B.) . It is a fundamental rule that it is not 
necessary to prove the direct fact of the adul- 
tery. In every case almost, the fact is infer- 
red from circumstances that lead to it by 
fair inference as a necessary conclusion, and 
unless ibis were so held, no protection what- 
ever could be given to material rights. But 
the circumstances' must be such as would lead 
the guarded discretion of a reasonable and 
just man to the conclusion. 55 A. 597=1933 
A XuJ. 1108=1933 A. 427 ; 8 O.W.N. 168= 
132 I.CJ. 773=1931 O. 259. See also 1035 
.N. 49 (S.B.). Admission in a letter from 
the husband of adultery is not a sufficient 
proof of adultery. 31 1.0. 264 (F.B.). See 
also 49 B. 368=27 BornX.R. 251; 51 B. 

• 1026 (1030, 1032). Wife’s admission of adul- 
tery — Caution to be exercised. If a husband 
or wife contracts a venereal disease during 
the marriage but fails to show that the ori- 
gin of the disease was innocent, adultery is 
established if it is proved that the wife or 
husband was free from that disease and could 
not possibly have communicated the same to 
him or her. 12 L. 95=1930 L. 828. See 
ioIso 1933 L. 507. In India, in proceedings 
for divorce instituted by a wife, a Court has 
ho power to allow the alleged adulteress to 
be made a party. 10 R. 115=1932 R. 73. In a 
divorce suit filed by the husband on the 
ground of adultery the miscarriage took place 
long after the filing of the petition, and the 
evidence of non-access was offered by the 
husband. Meld, that the evidence of the hus- 
band of non-access was admissible against 
his wife. 150 I.C. 445=1934 A. 618 (S.B,). 
A husband praying for the dissolution of his 
marriage on the ground that his wife had 
/ been guilty of adultery, is entitled to rely up- 
ion adultery committed by her outside India. 
45 O.W.3ST. 249. 

Delay in Applying for Divorce. — When 
a charge of adultery is proved the first thing 
to which a Court directs its attention is the 
delay which has occurred since the husband 
became aware of the fact. Delay is not by 
itself a bar to the suit but it is a most mate- 
rial matter which, unexplained, would lead 
the Court to conclusions fatal to the peti- 
tioner’s relief. 26 S.L.R. 423=1933 8. 27. 

e e Bigamy with Adultery” and “Marri- 
age WITH ANOTHER WOMAN WITH ADULTE- 
RY”. — Bigamy with adultery is specifically 
■ defined in the Act as meaning adultery with 
the same woman with whom the bigamy was 
committed, but marriage with another woman 
with' adultery is not defined. The definition 
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age with another woman which is defined a 9 . 
meaning marriage of any person being mar- 
ried to any other person during the life of 
the former wife, whether the second marri- 
age shall have taken place within the Do- 
minion of His Majesty or elsewhere. There- 
fore, if a man after such second marriage- 
cohabits with such woman, the first wife is 
entitled to apply for dissolution of marri- 
age, just as she would have been entitled 
to apply if the husband would have been 
guilty of “bigany” with adultery. 136 I.C. 
162-1932 L. 116. 

Cruelty. — Though cruelty in its popular 
sense is undoubtedly a ground for divorce, 
yet that is not the only kind of cruelty which 
will be a ground for divorce. There may be 
a case of cruelty in which either bodily in- 
jury lias occurred or there may be cases in 
which the evidence is such as to lead to an 
inference of reasonable apprehension that 
bodily injury would result; and in case of 
cruelty it is necessary that the evidence of 
the petitioner should be corroborated. 13 P. 
329=35 Pat.Tj.T. 353=1034 V. 475. Re- 
peated, acts of cruelty by a husband taken to- 
gether, entitle the wife t,o a decree for 
divorce, though each act by itself may not 
be sufficient ground, and no formal complaint 
or threat of divorce proceedings was made 
as regards each of them. 36 I.O. 982=10 
Bur.L.T. 228. Cruelty is conduct of Ruch a 
character as to have caused danger to life, 
limb or health (bodily or mental), or as to 
give rise to a reasonable apprehension of such- 
danger. In order to establish a case of cru- 
elty against her husband, a wife must prove 
more than isolated acts of violence. No 
donht the degree of violence varies in ac- 
cordance with the status of the parties. 107 
I.C. 184=1928 O. 114. See 139 1.0. 618= 
1932 O. 231. The cruelly must be dangerous 
to life, limb or health (bodily or meutal), or 
a reasonable apprehension of it* 36 T.C. 381 
=10 BurX.T. 182; 139 I.C. 618=1932 O. 
231. Isolated assaults that arise on the spur 
of the money on somo real or fancied pro- 
vocation do not constitute cruelty* 1928 O. 
114=107 I.C. 184; 1933 L. 728. A single 
severe assault resulting from a dispute as 
to jewellery would not amount to such cruelty 
but adultery of the husband affords ground 
for- judicial separation. 107 T.C. 184. Threat, 
of physical force to n pregnant, wife amounts' 
to legal cruelty. 47 A. 50=83 T.C. 167= 
1925' A. 237. Sec also 3933 D. 728; 53 O. 
436. Subsequent cruelly may ©pernio to re- 
vive condoned adultery. Sac 30 C. 305=15 
T.C. 88C; 47 A. 50=83 T.C. 367; 53 O. 436 
96 I.C. 932=1926 C. 864. As to the amount 
of cruelty to be proved, see 11 I«0. 784, 
supra. Whero a husband who has a loathsome 
disease compels his wife to sexual intercourse 
with . him against her will even though the- 
forcible intercourse might, not result in com- 
municating the disease, cruelty must be held 
to be proved, 1930 L. 8£8=12 X. 95=126 ! 
I.C. 527.. See also 1933 L. 507. 

*, Desertion. — To constitute desertion ther$ 
must be a cessation of co-habitation and an 
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Any wife may present a petition to the District Court or to the High Court* 
tAn _ _ . . „ praying that her marriage may be dissolved on the 

di^SoT^ ^ pctltlon for ground that, since the solemnization thereof, her 

husband has exchanged his profession of Christianity 
for the profession of some other religion, and gone through a form of marriage 
with another woman ; 

or has been guilty of incestuous adultery, 
or of bigamy with adultery, 

or of marriage with another woman with adultery, 
or of rape, sodomy or bestiality, 

or of adultery coupled with such cruelty as without adultery would have- 
entitled her to a divorce a mensa et toro , 

or of adultery coupled with desertion, without reasonable excuse, for two 
years or upwards. 

Every such petition shall state, as distinctly as the nature of the case per- 
Contents of petition. mits, the facts on which the claim to have such marriage 

dissolved is founded. 


desert the other. Where a husband brings a 
concubine into tlie house where his wife is 
living and the wife has to leave the house in 
consequence, the husband, under the circum- 
stances, is guilty of deserting the wife, so as 
to constitute a good ground for divorce at 
her instance. 155 1.0. 553=41 L.W. 534= 
68 M.L.J. 606. Desertion implies an aban- 
donment against the wish of the person charg- 
ing it. 5 Bur.L.T. 85=15 1.0. 353. There is 
no abandonment against the wish of the wife 
where she herself left owing to intemperate 
habits of her husband. 31 1.0. 264=8 L.B. 
B. 106 (F.B.). A wife who seeks to prove 
desertion must give evidence of conduct on 
the part of the husband showing unmistakably 
that such desertion was against her wish ac- 
tively expressed. The husband must be prov- 
ed to have wilfully absented himself from her 
in spite of her wish. Subsequent conduct can- 
not transform what was a voluntary separa- 
tion into desertion by the husband. 31 1.0. 
264. No decree can be passed on a petition 
for divorce made before the two years* period 
of desertion is over, as it is premature and 
without a cause of action. 6 Bur.L.T, 177= 
21 1.0 . 250. The desertion required to be 
proved under sec. 10 of the Act must be de- 
sertion within the meaning of sec. 3 (9) of 
that Act, viz., a wilful abstention by the hus- 
band against the wish of the wife. 165 1 . 0 . 
392=1936 O.W.N. 938. When there has been 
desertion by the husband of his wife for a 
long time, a subsequent association between 
the parties, during which the parties, though 
living under the same roof live as strangers, 
cannot amount to a break in the desertion. 
Desertion is lot broken unless the husband 
offers to the wife a home on terms which 
a self -respecting wife can accept. 177 I.O. 
940=40 Bom. L.B. 900=1938 Bom. 425. 

Adultery and Cruelty. — In order that a 
wife can have a marriage dissolved, it is ne- 
cessary that there should be proof of adul- 
tery and cruelty cn the part of the husband. 
1933 L. 728, In a suit for dissolution of mar- 
riage, it was proved that the husband had 
contracted gonorrhoea and had communicated 
it to the wife and that the husband was guil- 
ty of cruelty. Held, that the husband was 
G.G.M.— 268 


guilty of adulter/ and that with the charge of 
cruoHy was suflteieut for the wife to obtain 
a decree nisi for the dissolution of the marri- 
age. 1933 L. 507. See also 12 L. 95. A wife 
who has obtained a judicial separation on 
tlie ground of her husband’s adultery is en- 
titled to a dissolution of the marriage on proof 
that her husband has been guilty of adultery 
after the separation and that he has been 
guilty of cruelty to her after separation. 45* 
1.0. 914=11 Bur.L.T. 227. See also 1927 O. 
34=98 I.C. 1019. The fact that a husband 
has communicated venereal disease to his wife 
;is in law sufficient evidence of adultery. It 
also amounts to legal cruelty. 1933 JLL.J. 
14=1933 A. 36=55 A. 134. 

Adultery and Desertion. — For a decree 
for divtfree, adultery of the husband toge- 
ther with desertion sjrithout reasonable cause 
for two years or upwards or with such cru- 
elty as without adultery would entitle the 
wife to divorce, must be proved. 36 I.O. 
381=10 Bur.L.T. 182. An to condonation 
of adultery, see 1928 O. 114=107 I.O. 194. 
Marriage with another woman and adultery* 
See 33 P.L.B. 339=1932 Lah. 116. 

Discretion or Court. — Court has a discre- 
tion to grant dissolution on a petition by the 
wife even though the petitioner had been* 
subsequent to desertion by the husband, lead- 
ing a life of prostitution for some time, if 
the Court comes to the conclusion that such- 
prostitution was necessitated by destitution 
and that her conduct was otherwise free from 
blame. 57 C. 891=3930 C. 729. Condonation 
in art, of matrimonial offences is impliedly 
conditioned upon the future good behaviour 
of the offending spouse- If thereafter the 
offences are repeated the right to make the 
condor c-d offences a ground for divorce revi- 
ves. To constitute such revival the same of- 
fence need not be repeated, and misconduct 
is sufficient. Where the husband condoned 
the wife’s adultery and subsequently the lat- 
ter was guilty of desertion, held, that the hus- 
band ? s right to claim divorce revived. 7 B. 
313=1929 B. 216 (8.B.), See also 60 O. 
318=37 C.W.N. 249=1933 O. 388. Release 
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by -wife in favour of husband— Effect of. 

See (1945) 2 M.L.J. 80. 

Joinder op parties.— In proceedings by 
■wife for divorce, the alleged adultress is not 
a proper party. 10 R. 115=1032 R. 73. 
'Pleadings Acsd Proof.— E vidence in 
divorce proceedings to prove the case of the 
petitioner must be confined to the pleas set 
■out in the petition. Consequently it is essen- 
tial, as laid in see. 10 to insist that the peti- 
tion for divorce shall state distinctly, as the 
nature of the. case permits, the facts upon 
which the c l ai m to have the marriage dis- 
solved is founded. 193 I.O. 301=1941 Rang. 
110. Before the Court can grant a decree for 
dissolution of marriage it must be satisfied 
that the marriage did take place and the mar- 
riage is a valid one. A bare statement of the 
petitioner that he was married is not suffici- 
ent evidence of marriage and he must produce 
the marriage certificate. (1933 R. 93, Rel. 
•on.) 164 I.C. 712=1936 R. 398; I.L.R. 
(1940) All. 99=1940 A.L.J. 228=1940 Ail. 
308 (F.B.). As divorce affects the status of 
the parties it is of importance that the neces- 
sary conditions to justify a decree for disso- 
lution of marriage should be complied with. 

It is specifically laid down that certain facta 
must be averred and proved before a Court 
has jurisdiction to pass a decree for dissolu- 
tion of marriage. Where there was no aver- 
ment or direct evidence that the parties to the 
marriage was domiciled in India at the time 
when the petition was presented. Reid, 
that the omission would justify the Court in 
returning the petition. 11 R. 68=1934 R. 
'93. It is no doubt extremely difficult, if not 
impossible, to prove the actual fact of adul- 
tery, but no sensible man familiar with the 
common course of human conduct would ever , 
persuade himself that when a man turns away 
his wife and lives with another woman in the 
same room for days a^d months that their re- 
lations could be altogether innocent- Where 
therefore, a woman shares a room with a 
•stranger and her undue familiarity with him 
leads to the latter J s wife being turned out of 
doors and the woman behave indifferently 
towards her own husband, the circumstances 
throw a sinister light on her relations with 
the stranger, and any man of common sense 
would irresistibly come to the conclusion that 
she was living in adultery with him. 3935 
N. 49 (S.B.). Sec also 26 S.L.R. 423. Adul- 
tery requires direct proof eitheT by that of 
•eye-witnesses or irresistible inference and. 
direct proof is required of the identity of 
persons charged, with adultery. Where it is 
proposed to prove the alleged adultery by call- 
ing evidence as to the birth of a child since 
the separation of the husband and the wife, 
the evidence should be directed to the mater- 
nity of the mother in relation to the child and 
the mere statement that a child has been 
found or seen living in the same house with 
the wife is not ordinarily sufficient to establish 
that that child is her child. 11 P. 627=1932 
P. 345 (S.B.). Where in a petition for dis- 
solution by a wife, the petitioner stated that 
the person with whom her husband commit- 
rted adultery was unknown to her, but in evi- 


dence she and her witnesses identified a parti- 
cular woman with whom her husband com- 
mitted adultery: Held, even though no amend- 
ment in the petition Was made as to the name, 
the identification by the petitioner and her 
witness was sufficient to grant a decree nisi 
for dissolution. 1C? I.C. 743=1937 P. 82=18 
Pat.L.T. 686. A woman named in the peti- 
tion for divorce as an adultress has no right 
to intervene in the proceedings and need not, 
therefore, be served with notice of such 
proceedings. 46 C.WJST. 842. 

Secs. 10, 11 and 12 : Petition for dis- 
solution — Facts to be proved, — In a peti- 
tion for dissolution petitioner has to allege 
and prove that he professes Christian religion, 
that marriage was solemnised in India, that 
the parties to marriage were domiciled in 
India when the petition was presented, and 
that husband and wife reside or last resided 
together within local limits of ordinary juris- 
diction of Court of the District Judge to 
whom the petition was presented. Those must 
be proved by evidence, and petitioner is not 
excused from proving them merely because 
respondent admits them. A divorce Court 
has always to bear in mind the possibility 
of collusion and must insist on strict proof of 
all the facts alleged. The Judge should come 
to a distinct finding as to whether the mar- 
riage has been solemnised in India and upon 
what date. A certificate of marriage is not 
the only way of proving marriage but it is 
.usually the best way. 31 N.L.R. (Supp.) 174 
=1936 N. 26 (S.B.). 

Seos. 10 and 14. — Where the petitioner 
the husband had also been guilty of adultery, 
it is for the Court to consider whether it 
should refuse to give him a decree or should 
exercise its discretion in his favour. The 
discretion should no doubt bo exercised with 
due care and strictness. Where there was 
nothing to suggest that, the petitioner was a 
man of loose and profligate character and 
where the parties were living apart and the 
respondent had given birth to an illegiti- 
mate child and there was no collusion or con- 
nivance between them, held, that a decree for 
dissolution of marriage should not bo Tefused 
upon the ground of the petitioners 9 miscon- 
duct. I.L.R. (1939) All, 573=1939 A.L. 
J. 478=1939 AH. 522. 

Seos. 10 and 22, — If on a petition by the 
wife for dissolution of her marriage, a case 
for judicial separation alone is made out and 
not for dissolution, the Court can grant a de- 
cree for judicial separation. If it dismisses 
the petition without considering the question 
of judicial separation a review ai>plication is 
competent. 41 P.L.R. 337=1939 Lah. 404. 
Petition for dissolution by wife — Charge of 
adultery not proved — Cruelty proved— Right 
to decree for judicial separation. 165 I.C. 
12=1936 O.W.N. 918. 

Secs. 10 and 34.— Where on a petition for 
divorce and for damages against the co-res- 
pondent, a divorce is refused on the ground 
that the adultery bed bee* condoned, the peti- 
tioner is not entitled to a judgment against 
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11. Upon any such petition presented by a husband, the petitioner shall 

mafe the alleged adulterer a co-respondent to the said 
Adulterer to be co-respon- petition, unless he is excused from so doing on one of 
< i ellt - the following grounds, to be allowed by the Court : — 

(1) that the respondent is leading the life of a prostitute, and that the 
petitioner knows of no person with whom the adultery has been committed j 

(2) tha t the name of the alleged adulterer is unknown to the petitioner 
although he has made due efforts to discover it ; 

(3) that the alleged adulterer is dead. 

1 2. Upon any such petition for the dissolution of a marriage the Court 

ghall satisfy itself, so far as it reasonably can, not only 
Court to be _ satisfied of as to the facts alleged, but also whether or not the 
absence of collusion. petitioner has been in any manner accessory to, or 

conniving at, the going through of the said form of marriage, or the adultery, 
or has condoned the same, and shall also inquire into any counter-charge which 
may be made against the petitioner. 


the co-respondent and the claim for damages! 
'which is ancillary to or dependent on the peti- 
tion for divorce most be dismissed. 222 I.C. 
390=1946 N.L. J\ 1G4=A.I.R. 1946 Nag. 69 
(S.B.) . 

Secj. 11. — Court should not lightly excuse 
■s. party from making any enquiry which be 
-can reasonably be expected to make as to the 
adulterer. See 49 B. 368=27 Bom.IuR. 251 
=1925 B. 231. Sec. 11 of the Act makes it 
-obligatory on c husband when he petitions 
for dissolution of marriage on the ground of 
•adultery to make the alleged adulterer a co- 
respondent, unless he is excused from doing 
so on one of three grounds. The section ex- 
cuses him from doing this when his wife is 
leading the life of a prostitute and also when 
the alleged adulterer is dead. The third case 
in which he can be excused is ‘when the 
name of the alleged adulterer is unknown 
to the petitioner, although he has made due 
■efforts to discover it. A suit without the co- 
respondent cannot proceed until leave to dis- 
pense with his presence he has actually been 
-obtained. It is not sufficient merely to apply 
for leave at the trial- A formal application 
has to be made before the trial and it has 
to he supported by proper evidence that the 
conditions of sec. 11 of the Act have been 
•complied with. I.Xi.R. (1942) All. 395= 
1942 A.L.J. 355=A.I.R. 1942 A. 223. 3fo- 
■dian Courts do not have the same discretion 
to dispense with the name of a co-respondent 
■as English Courts have* The three grounds 
stated in sec. 11 are the only ones on which 
leave can be so granted to proceed with the 
petition for dissolution. The fact that the 
petitioner had well grounded suspicions 
against two men 5s no sufficient reason. 107 
IC. 667=1928 N. 117. Where the husband 
did not name the co-respondent living in a, 
distant place and it appeared that he did 
not know the name and that he could not ibid 
it out. HeW, that the Court could excuse him 
under see. 11. 7 R. 313—1929 R. 216 (S. 

B.). in a petition for divorce by the husband 
the petitioner has to make the alleged adul- 
terer or adulterers a co-respondent or co- 
respondents to the petition unless he » **> 

< 5 used from doing so by the Court on certain 


grounds. The father and mother of the wife 
cannot bo made parties to Buck a petition. 
1930 L. 771=12 B. 22=126 I.C. 68 (S.B.). 

Secs. 12 to 14: Conwivancb. — It is ob- 
ligatory on a Court entertaining a petition 
under the Divorce Act to consider all the as- 
pects of the case which are mentioned in 
secs. 12 and 14 and that obligation is not 
extinguished by the mere fact that the case 
is an undefended one- 196 1.0. 325=1941 
Rang. 193 (S.B.). The proceedings under 
tho Act arc not a civil suit which can be 
compromised and under sec. 12 it is for the 
Court to satisfy itself, so far as it reasonably 
can, not only as to the facts alleged, but also 
whether or not petitioner has been in any 
manner accessory to or conniving at adultery 
or has condoned same and Court has to en- 
quire into any coun ter- charge which may be 
made against petitioner. 1930 L. 771=12 1»- 
22=126 I.C. 68 (S.B.).„ A mere refusal by 
husband without reasonable cause of matri- 
monial bed, does not constitute desertion or 
such wilful neglect or misconduct as conduces 
to wife’s adultery, and is Jp-°t * ® 77 ei Jr?J' 
ground foT dissolution. 44 0. 1001 — 41 I.C. 
447=21 C.W.N. 717. A decree for dissolu- 
tion cannot be legally granted merely on 

the ground that respondent does .not oppose 

petition. Court must satisfy itself that 
there was good reason for delay in suing, 
and that connivance or condonafeon is absent. 
25 PJEt. 1019=51 1.0. 235 (/•?•)■ 1 

band’s conduct, partly cause of wife. s adul- 
tery, can be considered against ^band. 54 
G. 80=30 C.W.N. 820=1926^ O. 1014. # A. 
wife petitioning for dissolution of marriage 
is not in tbe absence of a fresh ma^momal 
offence, entitled to a . decree £ 

Srion nreXualv. Tbe Courts eannot possi- 

decree for judicial separation, and then later 
decree ™ J“ . Xmght it convenient to 

^LZ r^ CoU w repeat tbe same evidence 
X^v«^^ eeUng for a decree for 

"here **“ ** 
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13- In case the Court, on the 

D ismis sal of petition. satisfied ti 

or is not 

committed, 

or finds that the petitioner has, during the marriage, been accessory to, 
or conniving at, the going through of the said form of marriage, or the adultery 
of the other party to the marriage, or has condoned the adultery complained of, 

or that the petition is persented or prosecuted in collusion with either of 
the respondents, 

then and in any of the said cases the Court shall dismiss the petition. 

When a petition is dismissed by a District Court under this section, the 
petitioner, may nevertheless, present a similar petition to the High Court. 


evidence in relation to any such petition, is 
tat the petitioner’s case has not been proved, 
satisfied that the alleged adultery has been 


sides the decree for judicial separation, en- 
tirely fresh evidence of adultery, the wife 
would be entitled to a decree nisi for dissolu- 
tion on such evidence without adducing fresh 
evidence of cruelty which had already beeri 
proved in the previous case- I.L.R. (1940) 
Mad. 319=1940 Mad. 510=(1940) 1 MX. 
J. 210. 

Collusion. — Collusion is an illicit secret 
understanding by which parties who are 
jointly furthering a common purpose* assume 
semblance of hostility. 1933 S. 70=143 I. 
C. 618. Collusion under see. 13 exists where 
initiation of proceedings for dissolution is 
procured or its conduct provided for by agree- 
ment between spouses or their agents. 44 C. 
1091=41 I.C. 447=21 0. W. N. 717. If 

Court is satisfied that there is no collusion 
between parties, it may act on an uncorrobo- 
rated confession of adultery by a party to 
the proceedings. 49 I.C. 305=11 BurX.T. 
197. See also 9 L. 116. 


Admission of Adultery — Corroboration 
— Necessity.-— " Confession or admission by 
one of the parties in a matrimonial suit has 
to be taken with great caution. It may be 
accepted as evidence of adultery without 
corroboration only in most exceptional cases; 
usually the Court must demand corroboration 
of Bueh admission or confession. But ^ if 
Court is satisfied that there is no collusion, 
there is nothing in law to prevent Court from 
acting on what in substance is a confession 
by one of the parties. 13 P. 129=15 Pat. 
Xi.T. 353=1934 P. 475. 

Condonation . — Resumption or continu- 
ance of co-habitation with complete know- 
ledge of wife’s adultery amounts to condona- 
tion. 57 I.C. 210=31 CX.J. 435. Condona- 
tion is a question of fact and not of law. See 
41 B. 36=30 1.0. 800=18 Bom.L.R. 818. 
Condonation is forgiveness of a conjugal of- 
fence with full knowledge of all circumstan- 
ces and is purely 0 question of fact- It is 
a blotting out of the offence imputed so as to 
restore the offending party to the position 
which bo or she occupied before commission 
of offence. 44 C. 1091=21 C.W.N. 717. See 
also 60 C. 318=37 C.W.N. 249=1933 C. 388; 
7 R.’ 313=1929 R. 216. (S.B.). Mere for- 
giveness is not condonation ; condonation 
means completely restoring offending^ P^rrty 
and must be followed by codiabitaUon 57 
1.0. 216=31 CX.J. 435=47 C. 1068; 44 C. 
1091 . Condonation of past matrimonial offen- 


ces is however impliedly conditioned upon 
future good behaviour of offending spouse/ 
and it follows that, if after condonation, of- 
fences are repeated, right to make condoned 
offences a ground for divorce revives. 57 I. 
C. 216=31 CX.J. 435=47 C. 1068. If adul- 
tery is condoned, but subsequently wife 
commits an offence less than adultery with 
another person, it does not revive offence of 
adultery which has already boon condoned; 
but if subsequent offence committed is adul- 
tery itself, forgiveness is cancelled and old 
cause of complaint is revived even if offence 
be ejnsdem generis with original offence- 
: 1928 O. 114=107 I.C. 184; 51 B. 1026= 
29 Bom.L.R. 1336=305 I.C. 871. 

Delay. — Unreasonable delay in instituting 
, proceedings will generally be excused if it 
is really due to poverty. 57 I.C. 216=31 O. 
X.J. 435. But delay may also be a ground 
for dismissal of petition for dissolution. 1921 
L. 320=107 I.C. 273 (2). Disinclination 
from religious motives cannot be rogarded as 
1 sufficient excuse for not taking action for ob- 
taining tlie remedy which the law provides for 
an injured wife and for delaying the present- 
ing of a petition. 31 I.C. 264=8 L.B.R. 30© 
(F.B.), See also 31 N.L.R. 384=3935 N. 
.849 (S.B.) . 

Practice and Procedure . — High Court 
should not make a decree nisi absolute with- 
out a motion made to that effect 31 A. 511 
=3 I.C. 969=6 A.L.J. 793, following 10 A. 
559. A decree for divorce may be obtained 
even if the petitioner bo guilty of adultery 
during marriage. Under very peculiar cir- 
cumstances, adultery by the petitioner is no. 
bar to a decree- But the Court is bound by 
the rules binding English Courts under the 
English Divorce Act. 70 P.R. 1911=12 I.C. 
960. Misconduct of wife before confirma- 
tion of decree nisi cn her application — Court’s 
discretion. See 88 LC. 1009=1925 R. 257. 
Wife’s adultery — Husband’s adultery proved 
— Application may bo dismissed. 43 H. 3© 
=36 I.C. 800=18 Bom.L.R. 818. Points to 
be considered in assessing damages against co- 
respondent. See 1027 O. 34. 

Sec. 13. — If a petition for divorce by a 
wife is unopposed, the evidence that tho hus- 
band committed adultery and had been cruel 
to his wife, is by itself not sufficient basis 
for a decree w>S. It is essential to prove 
want of connivance on part of the wife at the 
alleged adultery and if there is delay in fil* 4 
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Power to Court to pro- 1 4* c&se the Court is satisfied on the evi- 

jnounce decree for dissolving dence that the case of the petitioner has been 
proved, 


iug petition, delay must "be explained. It is 
also essential that necessary facts should be 

* stated and recorded with precision. 1930 A . 
,323=124 I.C. 465 (S.B.j. 

. Sec. 14. — In a suit under the Act provi- 
. sions of Act \aust be strictly complied with 
and particularly a decree for dissolution can- 
not be made on admissions alone, without re- 
cording evidence. 1931 L. 1=12 L. 266 
(8.B.) . 

Adultery or Wirte — Husband's Conduct 
Reprehensible. — H usband of the petitioner 

• had ill-treated her and subsequently deserted 
her with no means to provide for herself and 
hpr child. For providing for the education 

/of the child, she was obliged to resort to a 
life of prostitution for some time and subse- 
quently she gave nip that life. It was found 
the husband was leading a life of adultery. 
The wife applied for dissolution. jBTeZd, 
that having regard to the fact that the peti- 
tioner did not make any attempt to keep 
material facts from the Court and that she has 
been maintaining her child in a very satis- 
factory manner, the discretion under see. 14 
■ought to be exercised in favour of the peti- 
tioner and decree nisi for dissolution made. 
■57 C. 891=1930 C. 729. In dealing with 
•divorce cases it should be remembered that 
the woman is the weaker vessel, that her ha- 
bits of thought and feminine weakness are 
different from those of the man and that what 
may perhaps be excusable in the case of wo- 
man would not be excusable in the case of 
■man. Where it is found that the woman has 
been guilty of adultery and that her adultery 
•has resulted from the husband's conduct to- 
wards her, the Court; should make allowance 
in treating her case with leniency. Where there 
•is sufficient evidence to prove cruelty and 
.adultery on the part of the husband who de- 
serts liis wife without making any provision 
for maintenance of his wife and the wife who 
-was living in her father's house after her de- 
sertion by the husband, cohabits with a per- 
.son living as a guest in the father's house, 
the conduct of the husband in deserting his 
wife and making no provision for her con- 
duces greatly to wife's adulteTy and it is_ a 
ft case in which Court should exercise its dis- 
cretion by granting to the wife a decree nisi . 
1936 I.C. 764=1932 8. 18. See also 1939 A. 
JjJ. 478=1939 All. 522=I.L.R. (1939) All. 
573. Where proceedings for the dissolution 
of marriage on the ground of adultery are 
.instituted promptly on the discovery an-d 
there is no collusion or connivance between 
tiie parties, a decree for dissolution of the 
marriage should be pronounced. 34 P.L.B. 
393=145 I.. 9 74=1933 L. 255. Where it 
is proved that the wife's adultery with the 
respondent was with the connivance of the 
husband, her adultery with him does not revive 
her previous adultery with another person. 165 
IC^ 392=1936 O. W. N. 938. In a divorce 
♦case four points require consideration. They 


are: (1) Is the petitioner resident in India 
within the meaning of the Act? (2) Has the 
petition been presented or prosecuted in col- 
lusion with either of the respondent? (3) Has 
tiie petitioner been guilty of any such wil- 
ful neglect towards his wife as has conduced, 
to the adultery? and (4) Has there been adul- 
tery between respondent and co-respondent? 
1933 8. 70=143 I.C, 618. See also IX.R. 
(1939) All. 573=1939 A.L. J. 478=1939 All. 
522; 143 I.C. 122=1933 L. 356. Where a 
woman who has been treated with gross cru- 
elty and has been deserted by a husband 
guilty of habitual adultery, and who, after 
her husband had left the place married a 
Mnhomednn husband according to Islamic law 
believing that by so doing and by herself be- 
coming a Mahomedan, her marriage with her 
Christian husband would ipso facto be dis- 
solved, it cannot be said, merely because, she 
was wrongly advised as to the law, that exer- 
cising discretion in her favour and granting 
her decree nisi would encourage immorality. 
Hence, discretion under sec. 14 should be ex- 
ercised in her favour. 177 I.C. 167=A.I. 
R. 1938 Sind 162. 

Condonation. — Condonation means forgive- 
ness of a conjugal offence with full know- 
ledge of all +he circumstances. The best 
evidence of condonation is the continuance or 
resumption of sexual intercourse by the hus- 
band after he has discovered the misconduct 
of his wife. For the revival of the offence 
committed before the condonation, there must 
be clear evidence of a fresh matrimonial of- 
fence of a grave character such as adultery. 
1946 N.L.J. 104=A.I.R. 1946 Nag. 69 (8. 

B.). Condonation of matrimonial offences 
means the complete forgiveness of all such 
offences as aTe known to, or believed by, 
the offended spouse so as to restore between, 
the spouses the status, quo <mte» Mere for- 
giveness is not condonation. Forgiveness is 
condonation when ifc results in completely re- 
st oring the offending party and is accompanied 
by cohabitation. 1935 N. 49 (S.B.). Condo- 
nation is not absolute, but is only condition- 
al and if there is a subsequent matrimonial 
offence, then the condonation goes and the 
original offence is revived. 1935 N. 49 (S. 
B.); 156 I.C. 247=29 SX.R. 83. A deed of 
separation between a husband and wife con- 
tained the following clause: “No proceed- 
ings shall be taken by or on behalf of • . . 
in respect of any misconduct or alleged mis- 
conduct previous to the date of these pre- 
sents and any offence which may have been 
committed or permitted by either of them 
against the other is hereby condoned". The 
wife having filed a petition for dissolution of 
marriage grounded on allegation of adultery 
by the husband subsequent to the separation 
deed coupled with allegation of cruelty charg- 
ed to have taken place prior to the execution 
of that deed, held, that the danse in the deed 
Operated as an absolute release and not by 
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and does not find that the petitioner has been in any manner accessory 
to, or conniving at, the going through of the said form of marriage, or the adultery 
of the other party to the marriage, or has condoned the adultery complained of, 

or that the petition is presented or prosecuted in collusion with either of the 
respondents, 

the Court shall pronounce a decree declaring such marriage to be dissolv- 
ed in the manner and subject to all the provisions and limitations in sections 16 
and 17 made and declared : 

Provided that the Court shall not be bound to pronounce such decree if 
it finds that the petitioner has, during the marriage, been guilty of adultery, 

or if the petitioner has, in the opinion of the Court, been guilty of unreasonable 
delay in presenting or prosecuting such petition, 

or of cruelty towards the other party to the marriage, 
or of having deserted or wilfully separated himself or* herself from the 
other party before the adultery complained of, and without reasonable excuse,, 
or of such wilful neglect or misconduct o f or towards the other party as has con- 
duced to the adultery. 

No adultery shall be deemed to have been condoned within the meaning 
_ . of this Act unless where conjugal cohabitation has been 

Condonation. resumed or continued. 


•way of conditional condonation and -that cru- 
elty antecedent to the deed could not be re- 
lied on. 60 C. 318=37 C.W.N. 249=1933 
C. 388. Upon the commission of a subsequ- 
ent matrimonial offence the forgiveness of 
the prior offence is cancelled and the old 
cause of complaint is revived; furthermore, 
the subsequent offence need not he necessarily 
ejusdeu 1 generis as the original offence. Sub- 
sequent cruelty would, therefore, revive pre- 
viously condoned adultery. 1939 Rang.L.R. 
267=1039 Rang. 362. 

Delay in presenting petition — Duty, or 
Court. — Although the provisions of the limi- 
tation Act do not apply to suits or proceedings 
under the Divorce Act one of the first things 
which Court should look to when a charge of 
adultery is preferred is whether there has 
been such delay as to lead to the conclusion 
that petitioner has either connived at the 
adultery or was wholly indifferent to it- 
Poverty ia almost always a sufficient excuse 
for delay, subject of eourse to delay not be- 
in inordinate- 1936 Sind 112 (F.B.) j 156 I. 
C. 247=29 S.L.R. 83. Where delay is ac- 
counted for by the honest efforts made by 
petitioner to prevail on his spouse to abandon 
her evil ways, it would not bo an unreasona- 
ble delay so as to deprive the petitioner of 
his legal right to secure a divorce- 1935 N. 
49 (S.B. ) ; 31 N.L.R. (Supp.) 174=161 I. 
C. 409=1936 1ST. 26 (S.B.). Under sec. 14, 
delay in presenting a petition for dissolution 
erf marriage is not an absolute bar to relief; 
the Court has a discretion either to grant or 
refuse a decree- Having regard to the con- 
ditions of Indian society, the statement of 
the husband that for the sake of the children 
and the honour of the family lie wished to 
avoid publicity and therefore put off seeking 
redress, is a sufficient explanation of any de- 
lay there has been on his part- I.L.R. (1943) 

1 Cal. 340=47 C.W.N. 251=A.I.R. 1943 
Cal. 146. A petitioner for dissolution of 
marriage who has relied on several acts of 


adultery with regard to some of which there 
has been delay, is not disentitled to relief 
merely on that ground, when he has proved 
the latest adultery of all regarding which 
there has been no question of delay. I.L.R. 
(1943) 1 Cal. 340=47 C.W.N. 253=A.I.R. 
1943 Cal. 146. Before a Court can exercise 
the discretion to excuse the delay there should 
be some evidence explaining it,, t.o make clear 
tlml there was no connivance or hulifforoneo 
to the adultery. 193 I.O. 301=1941 Rang. 
110 (F.B.). In a petition for divorce by the 
wife on the ground of lier husband *s adultery 
and cruelty, when she makes out, her ease of 
adultery, the respondent should not bo allow- 
ed to avoid the consequences of proved mis- 
conduct by putting forward acts of miscon- 
duct on the part of the petitioner for which 
the respondent was himself responsible, and 
when it is found that it was the conduct of 
the husband (respondent) in forcing the wife 
to leave the home that has conduced to the- 
adultery which she confesses, the respondent 
should not be allowed to take advantage of 
that; held, further , on the facts that a delay 
of three years was not, under the circumstan- 
ces, unreasonable and should bo condoned by 
the Court; and that discretion should be ex- 
ercised in the wife's favour by granting the 
divorce, notwithstanding the delay and her 
admitted adultery. 33 P. 129=35 
353=3934 P. 474. Courts in Burma, like 
the High Court, in England, are entitled to 
pronounce a decree based on adultery com- 
mitted by the respondent after the presenta- 
tion of a petition for dissolution of marriage- 
But tlie petitioner desiring the Court to do 
so should, with the leave of the Court, file 
a duly verified supplemental petition sup- 
ported by nn affidavit setting out the facts, 
testifying to non-collusion and non-connivance,, 
and should also servo such petition on the 
respondent and on all persons affected by it- 
This is the English practice which applies 
equally in Burma. 1938 Rang.D.R. 267= 
1939 Rang. 352. . j 
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15. In any suit instituted for dissolution of marriage, if the respondent 

_ . _ . . opposes the relief sought on the ground in ca»* or 

JS a »lt instituted lu a hu>l*ug of bjf 
cruelty or desertion without reasonable excuse, or in 
case of such a suitinstituted by a wife, on the ground of her adultery and cruelty 
the Court may in such suit give to the respondent, on his or her application, the 
same relief to which he or she would have been entitled in case he or she had presented 
a petition seeking such relief, and the respondent shall be competent to give evidence 
of or relating to such cruelty or desertion. 

16. Every decree for a dissolution of marriage made by a High Court not 

Decree for dissolutioa .* of a * ecre « of a Court, 

be * T « m the first instance, be a decree nisi, not to be 

made absolute till after the expiration of such time 
not less than six months from the pronouncing thereof, as the High Court by- 
general or special order from time to time directs. y 


Practice. — There are no rigid rales as relief by way of divorce. 47 B. 657=25 Bom 
to the exercise of the discretion of Court to L.B. 289=1923 B. 284. Desertion to justify 
grant a petition for divorce. All relevant judicial separation must be a wilful absten- 
faets are to be considered as well as the wel- tion by the husband against the wish of the 

fare of the parties themselves and the prin- wife. 47 B. 657. Where a wife sues her 

ciples of morality. If the wife's adultery husband for divorce on the ground of hi a 

has been condoned by the conduct of her hus- adultery it is open to the husband in his writ- 

band, she is entitled to ask the Court to exer- ten statement to counter-petition for a divorc©- 

cise its discretion in her favour and to grant °n the ground of wife’s adultery. It is not 

her a divorce; in the event of deliberate sup- necessary that the husband should take an 

pression by a petitioner the Court will be dis- independent proceeding. 47 B. 657. Where 

inclined to give him or her the assistance that a husband alleges adultery on the "part of 

it might have given, had full disclosure been the wife with a foreigner the Court has juris- 

made at the outset. Subject to these guiding diction to add such foreigner as a eo-r^spon- 

prineiples, the Court will naturally take a dent to the proceeding. (Ibid.) See also 46 

large and merciful view, considering Jjhe in- M. 133 under S. 37. 

torests of possible children who might other- 
wise be born out of lawful wedlock, and Seo. 16. — A High Court alone is competent 
the probability of one party to the proceed- to pronounce a decree nisi under sec. 16. 43- 

ings marrying the third party involved if en- I ; C. 519. A decree for dissolution of mar- 

abled to do so by being accorded freedom riage, made by the High Court under the 

from the marriage tie- 165 I.C. 392=12 Luck, Divorce Act whether in its appellate or in 

697=1937/0. 116. Before passing a decree its original jurisdiction, should be a decree 

nisi what the Court has to see is not that and not a decree subject to the conflrma- 
the petitioner has given prima fade proof of tion by the High Court under sec. 17. 175- 
Ms case but that the justice of the case de- 1.0. 408=1938 Bang. 204 (F.B.). If in a 
mands that the decree should be pronounced, matrimonial suit the petitioner husband being 
The facts on which the exercise of the dis- ordered to give security for the wif 's cost£ 

cretionary power is sought should be set out f nils to do so, his petition should be stayed 

in the petition. The Court should also con- and not dismissed. 47 B. 664=25 Bom.L. 

eider that delay in filing petition is a point 339, Where wife is petitioner, husband’s; 
against him. 1934 P. 38=146 1.0. 798 (F. defence should not be struck out, but h© 

B.). In petitions for dissolution there is no- should be proceeded against for contempt if 
thing in the Act as regards the exercise of he is proved to be able to pay, but contnma- 
the discretion of Court, and in this matter eiously refuses to do so. 47 B. 664. Where, in. 
the practice in English Courts must be fol- a divorce case, the decree is referred to the- 
lowed. There is no doubt that discretion of High Court for confirmation, it is not neces- 

' Court in these matters ought to be used with eary that petitioner himself should be pre- 
care. The main consideration is interest of sent personally before the High Court- 29 M. 

the community at large. There is one ground L.J. 269=29 I.G. 178 (F.B.). A witness in 

however on which the discretion of the Court a divorce case is not precluded from showing 

is invariably exorcised and that is where the cause why decree nisi should not be made- 

wilful neglect or misconduct of the respond- absolute. 103 I.C. 512=1 927 O. 310. As to 

ent husband caused or conduced to his' wife's effect of resumption?' of martial relations 

adultery. Further there must be complete after decree nisi and before decree absolute,, 

candour and disclosure on the part of the see 34 3Vf. 339=21 M.LX 528. On this sec- 

petitioner who wishes the Court to exercise tion, see also 84 I.C. 71=1924 B. 132. 

its discretion in his or her favour. 151 I.C. "During that period” means period from 
827=1934 A. 782. € the date of decree nisi to the date of decree 

Sec 15- — Speaking generally, a guilty absolute* 103 I.C. 512=1927 O. 310. Where 

-party cannot obtain relief by way of judi- a decree for dissolution of marriage has been 

cial separation any more than she can obtain made- absolute, it is not open to a third party 
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During that period any person shall be at liberty in such manner as the 
c .. . High Court by general or special order from time to 

, uouusion. time directs, to show cause why the said decree should 

•not be made absolute by reason of the same having been obtained by collusion 
or by reason of material facts not being brought before the Court, 

On cause being so shown, the Court shall deal with the case by making 
the decree absolute, or by reversing the decree nisi or by requiring further inquiry, 
or otherwise as justice may demand. 

The' High Court may order the costs of counsel and witnesses, and other- 
wise arising from such cause being shown, to be paid by the parties or such one 
or more of them as it thinks fit, inducting a wife if she have separate property. 

Whenever, a decree nisi has been made, and the petitioner fails, within a 
Teasonable time, to move to have such decree made absolute, the High Court 
may dismiss the suit. 

„ , . 17. Every decree for a dissolution of marriage 

made by a District Judge shall be subject to confirma- 

'dissolution by District Judge. ^ ^ ^ High & ur s t . 


.to seek the aid °f the Court under sec. 151, 
C.P. Code, to set it aside on the ground that 
one of ilie parties to the divorce proceedings 
-was a minor and has not been represented 
by a guardian ad litem. Nor is there any 
provision in the Divorce. Act to set aside a 
■decree absolute in the manner in which a de- 
cree nisi could be attacked. 15 Luck. 350= 
1939 O.W.N. 139=1940 O. 279. 

Intervenor.- — In India, any person, with 
the exception of the respondent and the co- 
respondent and any person acting at the in- 
stance of either of these persons, may pro- 
ceed by way of intervention proceedings. 
The mere fact of relationship of intervenor 
to respondent is not sufficient to disentitle in- 
tervention. 10 R. 115=137 I.C. 426=1932 
R. 73; 103 I.C. 512=1927 O. 310. The 
. words “not being brought before the Court” 
in sec. 16 means, “not being brough before 
“the Court at any time up to the date of in- 
terventioon.” 103 I.C. 512=1927 O. 310. It 
is the duty of every petitioner to place the 
^acts of his or her case before the Court, and 
on intervention a decree nisi may be rescind- 
ed if there is failure to deal with the Court, 
with tie utmost good faith. 10 R. 115 
=137 1.0. 426=1932 R. 73. There can be 
no collusion in mere prosecution as distinct 
from initiation of a true case. But it is very 
necessary to be careful before imputing col- 
lusion between parties from ordinary acts 
which a solicitor would naturally regard as 
Inoffensive and unobjectionable. The mere 
fact that the wife's attorney had furnished 
certain documents to the petitioner's attor- 
neys or that they had subpoenaed co-respon- 
dent is a very narrow ground for supposing 
that any collusion had taken place. 56 0. 530 
=1929 C. 599. Where after the passing of a 
decree nisi, a third party intervened alleging 
collusion and though notices and warrants 
-were issued to the parties service was deliber- 
ately avoided. Held, the Court should dismiss 
the application for dissolution, set aside the 
decree nisi, and direct that a complaint be 
instituted against the husband undeT sec. 193, 
Penal Code. 145 I.C. 253=1933 L. 98. 
'That the motive of the intervenor was not 


to expose the conduct of the petitioner but 
only to obtain custody of the child is im- 
material; if the charges or guilty conduct 
on the part of the petitioner are made out, 
the Court c;ui refuse to make the decree ab- 
solute, irrespective of the motive prompting 
tlie intervention. 10 R. 115=137 I.C. 426 
=1932 R. 73. Petition for making decroe 
nisi absolute — Court-foe payable. See 1945 
O. A. (C.C.)- 91 (1). 

Secs. 16 and 17. — Owing to the adultery, 
cruelty and desertion on the part of the hus- 
band, the wife was compelled to leave his 
house. Subsequently she committed adultery 
with another man whom she wanted to marry 
and tiles a petition for divorce- The Judge 
viewed the case leniently and even though she 
was guilty of adultery granted a decree nisi. 
Held, that the discretion exorcised was pro- 
per and that the decree should be made ab- 
solute. 27 S.L.R. 322=1933 S. 38. 

Secs. 16 and 17-A. — Decree nisi — Right 
of respondent to intervene — Duties of Govern- 
ment Advocate as King's Proctor. Sec. 16 
docs not give the right to the respondent to 
object to a decree nisi being made absolute. 
The words “any person" do not apply to 
parties to the proceedings, and, therefore, 
cannot include the respondent. The right of 
the petitioner to have the docroe nisi made 
absolute can only be challenged by a third 
party, or by the Government Advocate who is 
placed iu the position of King *s Proctor by a 
notification of the Governor-General in Coun- 
cil under sec. 17-A. The Government Advo- 
cate cannot leave the matter in the hands of 
the respondent, and the correct course is for 
him to consider the respondent's allegations 
and wlmt may bo placed before liim in con- 
nection therewith and then decide whether he 
should intervene. 14 R. 322=1936 R. 499. 

Sec. 17: General. — The obvious intention 
of the Legislature as expressed in sec. 17 is 
that the High Court,, upon a reference for 
continuation, should review the entire evi- 
dence and come to its own conclusion whether 
facts sufficient to justify a decree for dissol- 
ution are or are not established by that evi- 
dence. 1922 A. 504=44 A. 745=79 LC. 133. 
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Cases for confirmation of a decree for dissolution of marriage shall be 
Tieard (where the number of the Judges of the High Court is three or upwards) 
by a Court composed of three such Judges, and in case of difference the opinion 
*of the majority shall prevail, or (where the number of the Judges of the High Court 
is two) by a Court composed of such two Judges, and in case of difference, the 
opinion of the senior Judge shall prevail, 

changed in favour of an Indian domicile at 
the date of the presentation of the peti- 
tion. Domicile depends on two things, the 
fact of residence and the intention to reside 
permanently. 36 Bom.L.R. 492=58 B. 502 
—1934 B. 230 (S.B.). Sec. 20 does not make 
the proviso to sec. 17 applicable to the con- 
firmation by the High Court of a decree of 
nullity made by a District Judge. Such a 
decree may therefore be confirmed before the 
rapiration of six months from the pronounc- 
ing thereof. Apart from" this the scheme of 
the Act generally shows that it makes a dis- 
tinction between decrees for dissolution and 
decrees annulling marriage. 151 I.C, 471= 
36 P.L.R. 137=1934 L. 636 (S.B.). 

No notice to the respondent is necessary in 
proceedings for confirmation of a decree for 
dissolution of marriage. 10 P.L.R. 1921= 
59 I.C. 89. The High Court will not confirm 
a decree for the dissolution if it is not satis- 
fied that the respondent was in fact served 
with a petition for divorce. 42 M.L.J. 562 
=1922 M. 350 (F.B.). Whether relationship 
of husband and wife subsists after decree 
nisi, and before it is confirmed. See 41 C, 
714=18 C.W.N. 484. 

Practice and Procedure. — Where i» 
divorce proceedings the petitioner charged hi s 
wife with adultery but did not mention the 
adulterer’ s name and the Judge added his 
name as co-respondent on his initiative, the 
Judge was in error in adding his name with- 
out amending the petition accordingly. 38 M. 
466=25 M.L.J. 594. See also 29 I.C. 178= 
29 M.L.J. 269 (F.B.). The decree of the 
District Court cannot be confirmed by the 
High Court unless the co-respondent who 
had been impleaded in the District Court is 
also impleaded in the High Court. 12 L. 266= 
1931 L. 1 (S.B.). In a suit for dissolution 
brought by the husband on the ground of 
adulteiy by his wife an ex parte decree was 
granted, but the High Court returned the 
case for enquiry to the District Judge. He 
found that the act of adulteiy, though first 
condoned, was revived by subsequent matri- 
monial offence. The wife raised the counter- 
allegation of petitioner’s alleged adultery with 
another woman subsequent to the decree. 
Held, that it was a ’ matter which the wife 
could not raise; it could only he examined 
upon the intervention of a third party or <rf a 
King’s Proctor. (14 R. 322; 1 93§R«#..499. 
Rel. on.) 167 I.C. 735=1937 R. 79T(S.B.). 
Where a divorce decree obtained, hy ,the wife 
comes before the High Court for. its confir- 
mation, the husband cannot object .to ihe con-* 
firmation of the decree on the ground .tlwt ffie 
wife has married since the passing of the de- 
cree by the District Judge. 170 I.C. 200—1937 
Rang. 333 (E.B.) . A petition was made for 


Case where dissolution was refused for want 
of evidence of misconduct. See 1930 L. 360 
(S.B.). SV* also 40 B. 109=17 Bom.L.R. 
'948 under S. 37; 91 I.C. 99=1926 S. 58 (F. 
B . ) . Only the innocent party can move the 
High Court for a decree absolute under sec. 
17, The Court will not entertain application 
to that effect from guilty party. 150 I.C. 
543 (1)=1934 A. 634 (1) (S.B.). Where 
husband himself had been living for a num- 
ber of years in a state of adultery with an- 
other woman that fact in itself is sufficient 
justification for High Court not to exercise 
its discretion in the matter of confirmation 
of the decree nisi passed for dissolution spe- 
cially when circumstances on which he relies 
in proof of his wife’s misconduct, are highly 
improbable and fall considerably short of the 
high standard of proof required under the 
law. 149 I.C. 1009=36 P.L.R. 66=1934 L. 
334 (S.B.). The High Court has power to 
•act on a reference under sec. 17 by the Dis- 
trict Judge without any further application 
by and in the absence of the parties. The 
High Court therefore can proceed under sec. 
17 with the confirmation of the decree for 
dissolution of marriage passed by the Dis- 
trict Judge even when the petitioner under 
sec. 17 is absent and has not obtained a 
•motion for the confirmation of the decree and 
the co-respondent who was the only person 
present at the hearing does not wish to con- 
test the proceedings. 213 T.C. 173= A. I. R. 
1944 Lah. 162 (S.B.). Notice of confirmation 
proceedings to the respondent and co-respon- 

• dent may be dispensed with in an appropriate 
case, e.g., a case in which they did not be- 
fore the decree nisi was passed deny the peti- 
tioner’s allegation regarding adultery and 
were quite willing for the dissolution of the 
marriage and there is nothing that they can 
contest in the High Court . I . L , R . 1945 Lah. 
332=47 P.L.R. 1=A.I.R. 1945 Lah. 67 
(F.B.) . 

Jurisdiction. — In order that the Court 
■may have jurisdiction to grant a decree for 
dissolution, the parties must profess the 

• Christian religion, and they must also be do- 
miciled in India at the date of the presenta- 
tion of the petition. The domicile of the wife 
is the same as that of the husband, and it is 
his domicile which has to be considered. The 
domicile of origin remairfs until it is changed 
and a domicile of choice is acquired, and the 
burden of proving a change of domicile is 
upon the person who asserts it. Where the 
domicile of origin of the husband is Indian, 
the only question is whether there is any evi- 

- dence that domicile has been changed. But 
where the domicile of origin is not Indian, 
then it is necessary to ascertain whether there 
•is any evidence that that domicile had been 
CI.C.M.-a69 



2146 The Civil Court Manual (Imperial Acts). [S. 17 

The High Court, if it thinks further enquiry or additional evidence to be 
necessary, may direct such enquiry to be made or such evidence to be taken. 

The result of such enquiry and the additional evidence shall be certified 
to the High Court by the District Judge, and the High Court shall thereupon 
make an order confirming the decree for dissolution of marriage, or such other 
order as to the Court seems fit : 

Provided that no decree shall be confirmed under this section till after 
the expiration of such time, not less than six months from the pronouncing thereof,, 
as the High Court by general or special order from time to time directs. 

During the progress of the suit in the Court of the District Judge, any 
person, suspecting that any parties to the suit are or have been acting in collu- 
sion for the purpose of obtaining a divorce, shall be at liberty, in such manner 
as the High Court by general or special order from time to time directs, to apply 
to the High Court to remove the suit under section 8, and the High Court, shall 
thereupon, if it thinks fit, remove such suit and try and determine the same as 
a Court of original jurisdiction, and the provisions contained in section 16 shall, 
apply to every suit so removed ; or it may direct the District Judge to take such 
steps in respect of the alleged collusion as may be necessary to enable him to make 


a decree in accordance with the justice 

judicial separation. But the jetitioner in 
her evidence asked for a decree for dissolu- 
tion o£ marriage. There was no evidence on 
record disclosing whether the petitioner was 
a Christian at the time o£ marriage, nor was 
there any evidence as to the religion of the 
respondent. There was no proof that the 
pastor who purported to solemnize the marri- 

H e was a person authorised under sec. 5, 
Lristian Marriage Act, to do so and no 
marriage certificate was filed. But a decree 
for dissolution was granted % Held, that the 
decree granting the dissolution of marriage 
could not be confirmed and the record should 
be returned to the District Court for the 
amendment of the petition and for proof that 
a valid marriage had taken place. 164 I.C. 
974=1936 R. 429 (S.B.). 

• Reopening of closed proceedings not 
allowed. — Under sec. 17, the High Court has 
full power to confirm or not to confirm the 
decree nisi and an order not confirming it 
would amount to an order dismissing the suit. 
The petitioner sued in the District Court for 
dissolution of his 1 marriage with his wife. 
He was granted a decree and he then applied 
to the High Court for confirmation of the 
decree. Later on he applied to the effect that 
his wife had agreed to come back to him and 
he accordingly prayed that the case should 
be consigned to the record room. The order 
-passed was that the parties had settled their 
differences and the application for confirma- 
tion was withdrawn. On a later date the 
petitioner applied once again for confirma- 
tion of the decree nisi. Held, that though 
the order on the prior occasion merely stayed 
further proceedings, the parties meant there- 
by to have the matter finally disposed of and 
that the proceedings could not be reopened at 
petitioner's instance, 13 L. 47=1932 L. 279. 

Evidence. — It is contrary to the princi- 
ples and rules on which the Divorce Court 
acts and gives relief, to act on the uncorrobo- 
rated testimony of a petitioner either to es- 
tablish adultery or cruelty. 42 M.L.J. 562 
6=1922 M. 350 (F.B.). Under sec. 7, the 


of the case. 

Courts in this country should follow the same 
rule. (Ibid.) Where the wife lias made alle- 
gations before the District Judge that her 
husband was committing adultery by keep- 
ing a mistress, the decree against her ought 
not to be made absolute without further en- 
quiry. And where the allegations made by 
the wife are denied by the husband, and the 
wife though given an opportunity to prove 
the truth of her allegations, declines to cite 
witnesses and there is in fact no evidence to 
support her allegations the decree may be 
made absolute. 196 I.C. 412=1941 Rang. 
249 (S.B.); 175 I.C. 21=1938 L. 301. Ad- 
mission of an adultery by a husband may 
form the ground for granting a divorce even 
though it is not corroborated by other evi- 
dence. 1927 L. 491=9 L. 116. Condoned 
adultery may be revived by a subsequent 
matrimonial offence. 53 C. 436=96 I.C. 932 
=1926 C. 864. In proceedings for divorce 
taken out by the husband the onus of proof 
of the marriage is on the husband and unless 
such proof of the marriage is forthcoming in 
strict form the Court has no jurisdiction to 
enter into the matter. 146 3.C. 798 (F.B.). 

Death of husband during pendency of 
intervener's appeal— Effect. — The fact 
that at the date of the death of the husband 
the intervener's appeal was pending does not 
prevent the decree absolute operating so as 
to deprive the widow of her status as the 
wife of the deceased. The decree absolute 
dissolves the marriage from the moment it 
was pronounced. The fact that neither spouse 
could re-marry until the time for appealing 
had expired in no way affects the full ©^ra- 
tion of the decree. It is a judgment in rent 
and unless and until a Court of Appeal re- 
versed it, the marriage was for all purposes 
at an end. A.I.R. 1945 P.C. 188. 

Decree Nisi— Intervention—' Trm: limit. 
—That the intervention had not taken place 
within six months of the decree nisi is imma- 
terial. Intervention can always take place 
at any time before the decree is made abso- 
lute, However, it is within the discretionary 
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1 [i7-A. The Provincial Government of any Province within which any 
High Court established by Letters Patent exercises jurisdiction, may appoint an 
officer who shall within die jurisdiction of the High Court in that Province have- 
the like right of showing cause why a decree for the dissolution of a marriage should 
not be made absolute or should not be confirmed, as the case may be, as is exer- 
cisable in England by- the King’s Proctor ; and the said Government may mate 
rules regulating the manner in which the right shall be exercised and all matters 
incidental to or consequential on any exercise of the right. 

In relation to the jurisdiction of any such High Court as aforesaid in an 
Indian State this section shall have effect as if the reference to the Provincial Govern- 
ment was a reference to the Central Government.] 

IV. — Nullity of Marriage. 


Petition for decree of 
nullity. 

Grounds of decrees. 


18. Any husband or wife may present a petition 
to the District or to the High Court, praying that 
his or her marriage may be declared null and void. 

19. Such decree may be made on any of the 
following grounds : 


LEG. REF. 

1 Substituted by the Government of India 
(Adaptation of Indian Laws) Order, 1937, 
for the old sec. 17-A which had been inserted 
by Act XV of 1927. 

power of the Court to refuse the extension. 
A.I.R. 1945 P.C. 188. 

Intervention-— Affidavit — Nature of. 
— The affidavit under r. 36 of the Rules 
framed under the Divorce Act must be of 
some one prepared to swear of his own know- 
ledge to some relevant fact, or at least one 
which sets out the sources of information 
and swears to a belief therein. A.I.R. 1945 
P.C. 188. 

Secs. 17 and 55. — A decree for dissolution 
of a marriage was passed and the co-respon- 
dent was ordered to pay damages to the peti- 
tioner and respondent. The co-respondent did 
not appeal from the order regarding damages 
but when the petition for confirmation of 
the decree was filed in the High Court, he 
sought to attack the order regarding damages. 
Held, that he was entitled to do so even 
though he had not appealed against the order. 
[20 Bom. 362 (F.B.) (Foil.)] 39 P.L.R. 
666=1937 Lah. 417 (S.B.). 

Sec. 17-A . — See 14 R. 322=1936 R. 499. 

Secs. 18 and 19. — The word “solemnized” 
in sec. 5 of the Christian Marriage Act means 
“celebrated” and deals with the ceremony 
only; and the words “rules, rites, ceremonies 
and customs of the church” mean' only the 
rules, etc., as to the capacity of the parties. 
47 I.C. 544=11 Bur.L.T. 69. Suit for de- 
claration of nullity of marriage— Questions to 
be considered by Court. (Ibid.) “Fraud” me- 
ans, fraud practised upon the other party to the 
marriage and does not include fraud upon a 
third party. (Ibid.) See also I.L.R. (1939) 
2 C. 60=1940 C. 65. A ceremony of mar- 
riage constituting a binding marriage be- 
tween the parties subsists until set aside on 
one or other of the grounds which justify 
annulling or setting aside a marriage. Be- 
fore a valid marriage can be celebrated both 
parties must be either single or divorced or 
a widow or a widower. If at the time of 
the marriage ceremony one or other of the 


parties had a spouse living, the earlier mar- 
riage not having been set aside, the later 
marriage is void ab initio ; in other words it 
is no marriage at all. The law in England 
that a party to a marriage of which the other 
party is incompetent to join in the celebra- 
tion because of the existence of a previous 
husband or wife, is entitled without any re- 
course to any Court to marry any one else 
applies equally well to marriages between 
Christians in India inasmuch as no Christian 
can marry another person in the fife-time of 
an earlier spouse unless the previous marriage 
has been set aside. This position cannot 
be interfered with in regard to a marriage- 
celebrated in India as provided by sec. 88„ 
Christian Marriage Act. Unless therefore the 
marriage is a valid marriage it cannot be a 
marriage which is in force within the mean- 
ing of sec. 19. 46 L.W. 602=1937 M. 565. 
A decree of nullity must be passed when the- 
marriage is effected within six months of 
the confirmation of a decree of dissolution of 
a former marriage of either party where the 
former husband or wife is living at the time 
of the latter. 29 P.R. 1913=19 I.C. 778. 
See also 38 I.C. 413=38 M. 452. Heredi- 
tary syphilis — Impotency — Consent obtained 
by fraud — Held, marriage should be annulled. 
67 I.C. 949=25 C.W..N. 706. In the ab- 
sence of an express allegation and strict 
proof that the party was impotent, i.e., phy- 
sically unfit for consummation both at the 
date of marriage and at the date of the insti- 
tution of the suit, a suit for declaration of 
nullity on the ground of impotency is not 
maintainable. 30 I.C. 565=s;29 M.L.J, 183. 
In a petition under sec. 18 a prayer for cus- 
tody of children may also be inserted. 27 A~ 
L.J. 65=1928 A. 677. 

Secs. 18 to 20 and 45 : Decree for nul- 
lity of Marriage — Form of 4 — The decree to* 
be passed by the Calcutta High Court in 
exercise of its matrimonial jurisdiction in. a 
suit for nullity of marriage must be one plain, 
simple, absolute decree, and it should not be 
in the form of a decree nisi to be followed 
by a decree absolute. I.L.R. (1944) 1 Cal. 
2§8 ; 

SeC. 19. — Where there is a wilful refu- 
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(1) that the respondent was impotent at the time of the marriage and at 
the time of the institution of the suit ; 

(2) that the parties are within the prohibited degrees of consanguinity 
(whether natural or legal) or affinity ; 

(3) that either party was a lunatic or idiot at the time of the marriage ; 

(4) that the former husband or wife of either party was living at the time 
of the marriage, and the marriage with such former husband or wife was then 
in force. 

Nothing in this section shall affect the jurisdiction of the High Court to 
make decrees of nullity of marriage on the ground that the consent of either party 
was obtained by force or fraud. 


sal of sexual intercourse due to incapacity 
arising from nervousness or hysteria or from 
an inherent repugnance to act of consumma- 
tion thus making consummation practically 
impossible, Court can declare marriage null 
and void on the ground of impotence. 1931 
A.L ,J. 267=1931 A. 207. If every attempt 
on the part of the husband to consummate 
the marriage immediately reduces his wife to 
a state of hysteria and the conduct of his 
wife is such that it is impossible to obtain 
consummation short of using force and being 
hrutal and virtually raping her, the law re- 
gards this as impotency on the part of the 
woman within the meaning of sec. 19. It 
does not enjoin cruelty and brutality on the 
part of the man. It does not direct him to 
force the woman to his will. It respects her 
"body and, provided her conduct is not just 
wilfulness or spite and if due to true incapa- 
city, it grants release from an impossible 
situation which should never have arisen. In- 
capacity in the woman is possible vis~ a vis a 
particular man even when the woman is shown 
to have had previous sexual experience. That 
the incapacity need not be physical is now 
well established. It can be due as well to 
mental as to physical causes. All that is re- 
quired is an invincible repugnance to the act 
of intercourse either generally or with the 
particular man. The rules of evidence are 
not different in these cases and there is no 
minimum standard of proof necessary. The 
uncorroborated testimony of the petitioner is 
sufficient, if it can be believed. His testi- 
mony cannot be discarded solely because the 
case is an unusual one. The mere fact that 
the wife also wants the marriage to be annul- 
led does not necessarily import collusion. I. 
L.R. (1943) Nag. 474=1943 N.L.J. 296= 
A.I.R. 1943 Nag. 183. Incapacity in wife 
of consummating marriage; consisting of a 
nervous and psychic disorder and of invinci- 
ble repugnance in relation to the act of coi- 
tus, at all events in so far as the petitioner 
husband is concerned, which renders her in- 
capable of submitting to sexual intercourse 
with him, is sufficient to satisfy the require- 
ments of sec. 19, as it constitutes a permanent 
■physical disability. The burden of proving 
his allegation is on the petitioner and he 
must remove all reasonable doubts. If there 
"be a direct conflict of testimony between the 
two parties who alone know the truth, the 
difficulties are much increased. The delay 
on the part of the petitioner increases the 
"burden of proof and is an important factor 


in deciding whether his story is true. The 
law requires sincerity in the complainer, 
i.e ., real sense of grievance complained of, 
unmixed with any other subsidiary motive, 
and, as a necessary proof of such sincerity, 
requires all reasonable promptitude to be 
exhibited by complainer in seeking legal 
redress. Delay in itself is not an absolute 
bar to success in a suit of such nature unless 
the respondent has suffered in any way by 
reason of it; but it has an important bearing 
on the evidence by which the charge of im- 
potency is sought to be established and upon 
the measure of proof required. 1938 C. 684. 
Where the wife was suffering from some cura- 
ble form of venereal disease and it appeared 
that the only mistake was that the husband 
was under the impression that girl was not 
diseased at the time of marriage, held, that 
the lady was not impotent, that there was no 
fraud and that it was not a proper case to 
pass a decree of nullity. Per Curiam . — Tt 
would be proper to hold that incurable syp- 
hilis is equivalent to impotence. 6 O.W.N. 
244=117 I.C. 450=1929 O. 238. The exis- 
tence of venereal disease in a woman does 
not constitute impotence within the meaning 
of sec. 19 of the Act. Per Hasan, /. — Whe- 
ther, when a wife suffers from a disease which 
might or might not be venereal and the hus- 
band has reasonable and well-founded appre- 
hension of infection in case he has sexual in- 
tercourse with such a wife, in such circum- 
stances the Court would be justified to record 
a finding that the wife was impotent. S Luck. 
484=7 O.W.N. 17=1930 O. 83. 

Idiocy.— The term “idiot” in sec. 19 must 
be read as a word used in its ordinary sig- 
nificance and means a person deficient in 
mental or intellectual faculty as to be in- 
capable of ordinary acts of reasoning or ra- 
tional conduct. The petitioner who has a 
licence to hold a gun for shooting, who goes 
about shooting, who rides a horse, who some- 
times goes about fishing, who can compose 
a letter for himself and write it in a tolerably 
good _ hand, who reads books to pass fime, 
who is invited to tea parties, who knows the 
nature, of the. transaction of marriage in 
which he entered with the opposite party and 
indeed who arranged for it with the Bishop 
cannot be called an idiot in the ordinary ac- 
ceptance of the word. 56 A. 428. Per Sulai - 
man, C.J . — In order to find that a person is 
an idiot, it is not sufficient to find that he is 
a mere imbecile. One cannot be an idiot un- 
less his faculties have not at all been deve- 
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ao. Every decree of nullity of marriage made by a District Judge shall be 

Confirmation of District sub J® c ? to c ° nfir ° aation by the High Court, and the 
Judge's decree. provisions of section 17 , clauses 1 , 2 , 3 and 4 , shall 

mutatis mutandis apply to such decrees. 


loped and he has not acquired any apprecia- 
ble intelligence. 56 A. 428. Any state of 
nnnd which falls short of lunacy or idiocy 
cannot be allowed to be a ground for annul- 
ment. Persons differ from one another in the 
degree of intelligence possessed by them. It 
would be a dire calamity if it could be said 
as a matter of law that a marriage, entered 
into by a person who is neither a lunatic nor 
an idiot, is void, simply because one of the 
parlies lacks in intelligence, although he is 
able to understand the nature of the bonds 
of matrimony into which he is entering. Want 
of consent as such does not find a place in sec. 
19 as one of the grounds for declaring a 
marriage null and void. 1934 A.L.T. 1127 
=56 A. 428=1934 A. 273. The Judge has 
to satisfy himself regarding the idocy of a 
person. Doctor's opinion in such matters is 
not conclusive. It is at the most a guide. 
The mere fact that the person is feeble-mind- 
ed and that he has the intelligence of a child 
of about eight or nine years of age is not 
sufficient to declare that person an idiot with- 
in the meaning of sec. 19 (3) which classes 
lunatics and idiots together, 1933 A. 122= 
55 A. 185. 

The various grounds on which the Court 
can give a decree of nullity under the Divorce 
Act refer to cases where there has been a 
marriage validly performed. Questions arise 
under secs. 4 and 5, Christian Marriage Act, 
when the marriage has not been validly per- 
formed. There is a clear distinction between 
a decree of nullity of a valid marriage and 
a declaration that the marriage itself is ille- 
gal and void. There can therefore be no 
doubt there is jurisdiction in the High Court 
to hear and decide questions uncW the Chris- 
tian Marriage Act. 55 A. 185. 

Consent to marriage — Question of fact. 
— In a suit for declaring marriage null and 
void on ground of want of free consent, the 
question of consent is one of fact and not 
of law. Hence an issue and evidence for it 
is necessary for decision. 56 A. 428. Induc- 
ing consent to marry cannot upset a marriage. 
The position in law is that the party imposed 
upon must be deceived to such an extent 
thac there is in reality no consent at all to 
the marriage. Such consent cannot be given 
by a child of nine years of age and conse- 
quently a person who though 54 years old, is 
found by the Court to be very feeble minded 
and to have the mentality of a child of nine 
years of age is incapable of giving his consent. 
1933 A. 122=55 A. 185. 

Burden of proof. — Where a petition to 
declare a marriage null and void is made 
under sec. 19 (4), the burden of proof lies 
upon the petitioner that the previous marri- 
age of the opposite party was in full force 
and effect and was not set aside at the time 
when his marriage took place with the oppo- 


site party. 169 I.C. 516=1937 Mad. 565. 

A, a Hindu, who was already married ac- 
cording to Hindu rites to a Hindu woman, 

B, falsely represented to C, a Christian wo- 
man, that he was a Christian and a bachelor 
and married her. On the petition for dissolu- 
tion of the marriage by C, held, that the 
onus was on A to prove that he was convert- 
ed to Christianity and that he was a Christian 
on the date of his marriage to B and there- 
fore his marriage to B not being legal, mar- 
riage with C was legal. A having failed to 
discharge that onus, C was entitled to a decree 
of nullity under sec. 19 (4). Held, further T 
that C would be entitled to a divorce on the 
ground of fraud even if a decree of nullity 
was denied to her. 205 I.C. 290=A.I.R. 
1943 Lah. 51 (S.B.). 

Discretion of Court— Admissions of 

parties — Value of. — Divorce proceedings 

and proceedings for nullity are not like ordi- 
nary civil suits in which the parties are liti- 
gating their own rights and seeking decrees 
to which they are indisputably entitled if the 
facts they allege are proved. There is no- 
right of divorce. No one is indisputably en- 
titled to a decree of nullity. The Courts 
have a discretion in every case even when all 
the necessary facts are clearly proved. The 
slightest bad faith, any suspicion of collu- 
sion, the least want of candour, entitles the 
Court to stay its hand. The State is vitally 
concerned in the institution of marriage and 
insists on strict proof and a close investiga- 
tion before it will permit the tie to be dis- 
solved. Provision is made for a loosening up 
of the normal procedure to prevent injustice 
in extreme cases but such cases must be ex- 
treme and should he very rare, and always, 
adequate reasons for any departure from the 
normal should be given by the Court. The 
mere fact that the other side admits the 
facts, or does not contest, is not in itself 
enough though that may be taken into consi- 
deration along with other matters. I.L.R. 
(1943) Nag. 474=1943 N.L.J. 296=A.I.R. 
1943 Nag. 185. „ « 

Secs. 19 and 20.— The policy of the 
Divorce Act does not conttmplate a valid mar- 
riage between a Christian and a person pro- 
fessing a religion which is not monogamous. 
Where prior to and also at the time of their 
marriage, the husband who was a Mahome- 
dan represented to the wife that he was a 
Roman Catholic, and the wife, who was 
a Roman Catholic would not have married, 
him if she had known that he was a Ma- 
homedan, the marriage is void, the wifes 
consent to it having been obtained by fraud. 
The High Court has accordingly power 
to annul that marriage on the ground of 
fraud under S. 19 of the Act. I.L.R. (1939) 

2 Cal. 60=1940 Cal. 75. , , 

Sec 20.— S*. 20 does not make the proviso 



•2150 


IS. 21 


The Civil Court Manual (Imperial Acts). 


21 . Where a marriage is annulled on the ground that a former husband or 
1 wife was living, and it is adjudged that the subsequent 
Children of annulled mar- marriage was contracted in good faith and with the 
ria ® e ’ full belief of the parties that the former husband or 

wife was dead, or when a marriage is annulled on the ground of insanity, children 
begotten before the decree is made shall be specified in the decree, and shall be 
-entitled to succeed, in the same manner as legitimate children, to the estate of 
the parent who at the time of the marriage was competent to contract. 

V. — -Judicial Separation. 


22. No decree shall hereafter be made for a divorce a mensa et toro> but the 
husband or wife may obtain a decree of judicial 
Bar to decree ior divorce separation, on the ground of adultery, or cruelty, or 

mtoL* obte^ble J by 1C £LbTnd desertion without reasonable excuse for two years or 
or wife. upwards, and such decree shall have the effect of a 

divorce a mensa et toro under the existing law, and 
such other legal effect as hereinafter mentioned. 


to S. 17 applicable to the confirmation by the 
High Court of a decree of a nullity of mar- 
rage made by a District Judge. Such a 
•decree may therefore be confirmed before the 
expiration of six months from the pronounc- 
ing thereof . Apart from this the sch em e 
■of the Act generally shows that it makes a 
distinction between decrees for dissolution 
of marriage and decrees annulling a mar- 
rage, 36 P.L.R. 137=1934 L. 636 (S. 
B. ) * As to form of decree in suit for 
nullity of marriage. See I.L.R. (1944) 1 

Sec. 22. — The mere fact, that the husband 
and wife cannot agree is not a sufficient 
ground for .judicial separation. 1932 O. 
231=9 O.W.N. 447. Desertion under the 
Divorce Act implies an abandonment against 
the wish of the person charging it, but it is 
not a universal rule that the abandonment 
must be against expressed wish of that per- 
son. 8 Bur.L.T. 32=27 I.C. 604. As to 
what constitutes “cruelty”, “adultery”, 
“desertion”, see note under S. 10, supra. 
To constitute ‘cruelty* there must be danger 
to life, limb and health, bodily or mental, or 
a reasonable apprehension of it. 1932 O. 
231<=9 O.W.N. 447. A decree for judicial 
separation and payment of alimony to the 
wife is annulled by subsequent resumption of 
•co-habitation by the parties and the wife 
cannot claim any rights under the decree 
even if the husband had executed an agree- 
ment' that the decree ordering payment 
should remain in force and that she should 
have the right to live separate if she had 
any fresh grievance against him. 137 I.C. 
737=1932 O. 142 (8 Q.B.D. 778 and 2 R. 
163 Foil.). 

Cruelty — Imputation of misconduct to 
wps — If amounts to. — A false imputation of 
misconduct made by the husband in the 
course of an acrimonious correspondence be- 
tween himself and his wife is not sufficient 
to make out a case of cruelty justifying a 
decree for judicial separation, especially when 
there is no evidence that he made any such 


imputation against his wife to any third 
person and it is not even suggested that the 
wife has suffered any mental injury or in- 
jury to health by reason of such imputation. 
11935 O.W.N. 103=1935 O. 133. Where 
the husband has been guilty of beating his 
wife on several occasions and on one of them 
her hands were tied with a chain and her 
feet with a rope and she was kept hanging 
in a door way until another person came to 
her rescue, the acts of the husband amount 
to legal cruelty sufficient to justify the 
Court to pass a decree for judicial separation 
under S. 22 of the Act. 165 I.C. 12=12 
Luck. 526=1937 O. 52. As to jurisdiction, 
see 1941 A.L.J. 710. ’ 

Desertion. — A false imputation of mis- 
conduct made by the husband in a letter 
written by him to his wife during the period 
of desertion by her when his feelings were 
greatly exasperated on account of the atti- 
tude adopted by his wife, does not constitute 
“reasonable cause’* for her deserting him, 
especially when, during that period, the hus- 
band wrote to her several times asking her 
to return to him and offering to take her 
back without any conditions on either side 
but the wife persisted in her desertion. The 
husband, in such circumstances, is entitled 
to a decree for jjudicial separation on the 
ground of desertion by his wife without rea- 
sonable cause. 1935 O.W.N. 103=1935 O. 
133. Where in a petition by the wife pray- 
ing for the dissolution of her marriage with 
her husband on. the ground of her husband’s 
adultery, the wife fails to prove the charge 
of adultery but succeeds in proving cruelty 
by the husband towards her, the Court can 
pass a decree for judicial separation under 
S. 22 although she has not specifically pray- 
ed for such a decree either in her original 
petition or in her memorandum of appeal. 
165 I.C. 12=12 Luck. 526=1937 O. 52. In an 
application for judicial separation under S. 
22, where adultery is alleged, it is difficult 
to produce evidence of witnesses who may 
have seen the guilty party in flagrante delicto 
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23. Application for judicial separation on any one of the grounds aforesaid 

may be made by either husband or wife by peti- 
Application for separation tion to the District Court or the High Court ; ana the 
made by petition. Court, on being satisfied of the truth of the statements 

made in such petition, and that there is no legal ground why the application should 
not be granted, may decree judicial separation accordingly. 

24. In every case of a judicial separation under this Act, the wife shall, 

from the date of the sentence, and whilst the separa- 
Separated wife deemed t j on con tinues, be considered as unmarried with res- 
SqiSred^pm^? 01 ° P ect to property of every description which she may 

acquire, or which may come to or devolve upon her. 

Such property may be disposed of by her in all respects as an unmarried 
woman, and on her decease the same shall, in case she dies intestate, go as the same 
would have gone if her husband had been then dead : 

Provided that, if any such wife again cohabits with her husband, all such 
property as she may be entitled to when such cohabitation takes place shall be 
held to her separate use, subject, however, to any agreement in writing made 
between herself and her husband whilst separate. 

25. In every case of a judicial separation under this Act, the wife shall 

whilst so separated, be considered as an unmarried 
0?™ woman for the purposes of contract, and wrongs and 
injuries, and suing and being sued in any civil pro- 
ceeding ; and her husband shall not be liable in res- 
pect of any contract, act or costs entered into, done, omitted or incurred by her 
during the separation : 

Provided that where,* upon any such judicial separation, alimony has been 
decreed or ordered to be paid to the wife, and the same is not duly paid by the 
husband, he shall be liable for necessaries supplied for her use : 

Provided also that nothing shall prevent the wife from joining, at any time 
during such separation, in the exercise of any joint power given to herself and 
her husband. 


Reversal of Degree of Separation. 

26. Any husband or wife, upon the application of whose wife or husband, 
as the case may be, a decree of judicial separation 
Decree of separation ob- has been pronounced, may, at any time thereafter, 
husibaad b£ P resent a petition to the Court by which the decree 

/reversed. was pronounced, praymg for a reversal of such decree,- 

on the ground that it was obtained in his or her absence, 
.and that there was reasonable excuse for the alleged desertion, where desertion 
was the ground of such decree. 

The Court may, on being satisfied of the truth of the allegations of such 
petition, reverse the decree accordingly ; but such reversal shall not prejudice or 
■affect the rights or remedies which any other person would have had,’ in case it 
had not been decreed, in respect of any debts, contracts or acts of the wife incurred, 
•entered into or done between the times of the sentence of separation and of the 
reversal thereof. 


,and at most circumstantial evidence can be 
led from which a reasonable inference may 
be drawn of the guilty party having com- 
anitted adultery. 39 P.L.R. 556=1937 Lah. 
395. 

Sec. 23. — Adultery on the part of the ap- 
plicant is sufficient legal ground for rejecting 
an application for judicial separation, though 
•otherwise it is a nt case. 33 A. 500=9 I. 
C. 796=8 A.L.J. 318. Petition by wife — 
^Marriage and residence in Bombay — Subse- 


quent residence outside— Last residence in 
Bombay — Petitioner also residing in Bombay 
at the time of presentation of ' petition — 
Jurisdiction of High Court. 37 Bom.L.R. 
55=1935 B. 121. See also 1941 A.L.J. 710 
=1941 A.W.R. (H.C.) 387 (Residence in 
a portion of G. State occupied by G.I.P. 
Ry. as conferring jurisdiction on All. High 
Court) . 

Sec. 24. — On this section, see 4 C. 140 
and 1 C. 412. 
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VI. — Protection Orders. 

27. Any wife to whom section 4 of the Indian Succession Act, 1865 1 does . 
. pot apply, may, when desired by her husband, present 

+ apply a petition to the District Court or the High Court,, 
o Court for protection. at ^ ny ^ ^ such desertion, for an order to pro- 

tect any property which she may have acquired or may acquire, and any property* 
of which she may have become possessed or may become possessed after such 
desertion, against her husband or his creditors, or any person claiming under 
him. 


28. The Court, if satisfied of the fact of such desertion, and that the same* 

was without reasonable excuse, and that the wife is 
Court may grant protection maintaining herself, by her own industry or property* 
or er * may make and give to the wife an order protecting 

her earnings and other property from her husband and all creditors and persons, 
claiming under him. Every such order shall state the time at which the desertion 
commenced, and shall, as regards all persons dealing with the wife in reliance 1 
thereon, be conclusive as to such time. 

29. The husband or any creditor of, or person claiming under him, may 

apply to the Court by which such order was made for 
Discharge or variation of the discharge or variation thereof, and the Court, if 
or crs ‘ the desertion has ceased, or if for any other reason it 

think fit so to do, may discharge or vary the order accordingly. 

30. If the husband, or any creditor of, or person claiming under, the hus- 

band seizes or continues to hold any property of the* 
Liability of husband seizing wife after notice of any such order, he shall be liable 
wife’s property after notice at t h e su it of the wife (which she is hereby empowered 
ordcr ’ to bring), to return or deliver to her the specific pro- 

perty, and also to pay her a sum equal to double its value. 

31. So long as any such order of protection remains in force, the wife shall 

be and be deemed to have been, during such deser- 
Wife*s legal position during tion of her, in the like position in all respects, with 
continuance of order. regard to property and contracts and suing and being 

sued, as she would be under this Act if she obtained a decree of judicial separation. 

VII. — Restitution of Conjugal Rights. 

32. When either the husband or the wife has, without reasonable excuse,. 

withdrawn from the society of the other, either wife 
Petition for restitution of or husband may apply by petition to the District 
conjugal ng ts. Court or the High Court, for restitution of conjugal 

rights, and the Court, on being satisfied of the truth of the statements made in 
such petition, and that there is no legal ground why the application should not 
be granted, may decree restitution of conjugal rights accordingly. 


LEG. REF. 

1 See now the Indian Succession Act 
(XXXIX of 1925). 


Sec. 31. — Delay to be culpable must be 
somewhat in the nature of connivance or ac- 
quiescence. “Delay” must be the sort of 
delay that would show the petitioner to have 
been insensible to the loss of the husband or 
wife as the case may be. 27 I.C. 604=8 L. 
B.R. 256; see also 10 7 I.C. 273. 

Sec. 32.— In a suit by a Christian 
brought in an ordinary way on the original 
side of the High Court, and not under the 
Matrimonial jurisdiction, praying for a de- 
claration that the marriage between the 


parties to the suit was valid and for restitu- 
tion of conjugal rights, the judge has juris- 
diction while making the declaration to pass 
an order for restitution of conjugal rights. 
32 Bom.L.R. 17=1930 B. 105. In a peti- 
tion for restitution of conjugal rights it is 
sufficient if one of the parties professes the 
Christian religion. Held, that the Bombay 
High Court has jurisdiction to entertain a 
petition instituted by a Russian lady who is. 
a Russian and a Christian against her hus- 
band who is a Parsi, the marriage itself 
having been celebrated under the French Law. 
Effect of words “or respondent” inserted in 
S. 2 of the Act by Act XXX of 1927 consi- 
dered. 32 Bom.L.R. 1046=1930 B. 38S 
(F.B.) . 
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33. Nothing shall be pleaded in answer to a petition for restitution of conjugal 1 

Answer to petition. rights which would not be ground for a suit for judicial 

separation or for a decree of nullity of marriage. 
VIII. — Damages and Costs. 

34. Any husband may, either in a petition for dissolution of marriage or 

„ for judicial separation, or in a petition to the District 

aduherer?^™ ^ourt ° r the H jf h Court Hmited to ™ ch ob i e * 9^ 

claim damages from any person on the ground of his. 
having committed adultery with the wife of such petitioner. 

Such petition shall be served on the alleged adulterer and the wife unless- 
the Court dispenses with such service, or directs some other service to be substi- 
tuted. 


The damages to be recovered on any such petition shall be ascertained by 
the said Court, although the respondents or either of them may not appear. 

After the decision has been given, the Court may direct in what manner 
such damages shall be paid or applied. 

35. Whenever in any petition presented by a husband, the alleged adulterer has- 
been made a co-respondent, and the adultery has been 
Power to order adulterer to established, the Court may order the co-respondent to* 
pay costs. pay the whole or any part of the cost of the proceedings : 

Provided that the co-respondent shall not be ordered to pay the petitioner^ 

costs — 


Sec. 33 . — See 38 B. 125=20 I.C. 492= 
15 Bom.L.R. 593. 

Sec. 34. — Principle in awarding damages 
against a co-respondent in divorce proceed- 
ings is to ascertain what loss the husband has 
suffered; the object is not to punish. The 
means of the co-respondent are not a rele- 
vant factor. 52 C. 379=29 C.W.N. 350= 
1925 C. 585 (F.B.); 9 O.W.N. 362=7 
Luck. 683; 98 I.C. 1019=1937 O, 34. S*e 
also 39 P.L.R. 666=1937 Lah. 417 (F.B.). 
Damages in divorce proceedings are compen- 
satory and not punitive. I.L.R. (1943) 1 
Cal. 340=47 C.W.N. 251=1943 Cal. 146. 
Damages are awarded for the injury done to 
the husband in alienating his wife’s affec- 
tions. A husband who is himself responsible 
for his wife’s misconduct or who condones 
his wife’s adultery with the co-respondent 
cannot claim damages from the latter. 165 
I.C. 392=1937 Oudh 116=1936 O.W.N. 
938. Amount spent over marriage is the 
tangible source for determining damages. A 
successful petitioner is entitled to much more 
irrespective of the capacity of co-respondent 
to pay. 1935 N. 49 (S.B.); 31 N.L.R. 
184=156 I.C. 1008. The object of passing 
a decree for damages is to give the husband 
compensation for the loss which he has sus- 
tained. In order to determine what loss the 
petitioner has sustained by his wife’s adul- 
tery it is necessary to consider the circum- 
stances of their married life from the begin- 
ning. When it appeared that from the very 
beginning of their life in India the petitioner 
had thought time and again of means by 
which he might rid himself of his wife and it 
was further found that he had himself com- 
mitted adultery with the woman and engineer- 
ed her divorce from her first husband. Held, 
c.r.M. — 270 


that this was not a case in which damages* 
could be awarded to the petitioner against 
the co-respondent, but that the co-respondent 
might be directed to pay the costs of the peti- 
tioner. 1931 O. 259=8 O.W.N. 168. Per 
Marten, C.J . — “In every divorce case one* 
principal element is that the marriage should 
be proved strictly and in general a certificate 
of marriage should be produced . . . 

Indian Courts have no jurisdiction to dissolve* 
the marriage of persons who are not domi- 
ciled in India or persons who are not Chris- 
tians. ... In such cases it is desirable that 
independent corroborative evidence should be 
obtained to show that the respondent was- 
living in adultery with the co-respondent. 51 
B. 1026=105 I.C. 871=1927 B. 594. The 
causes of action against the co-respondent 
for damages and against the wife for divorce 
are different and distinct although upon the 
true construction of the Divorce Act, the 
same defences are open to these claims. It 
is not right to say that because the Court has 
no jurisdiction to grant a decree for divorce, 
it cannot treat a petition as one for damages 
and give relief. It is clear, however, that me 
damages suffered by the petitioner will be dif- 
ferent according as he is getting a decree for 
divorce or is not to get a decree for divorce- 
56 C. 530=1929 C. 599. Where the District 
Judge has found that the petitioner was only 
entitled to a certain sum as damages his order 
directing the payment of an additional 
amount into Court in the event of the corres- 
pondent not marrying the respondent withm 
a certain time is bad in law. 11 L. 303 — 
1930 L. 321 (S.B.). Where a decree was 
passed for the dissolution of marriage and the 
Court found that a sum of Rs. 1,500 directed 
to be paid by the co-respondent would be sum- 
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VI. — Protection Orders. 


27. Any wife to whom section 4 of the Indian Succession Act, 1865 1 does. 

pot apply, may, when desired by her husband, present 

o^S$1or^ltS 1 . aPP,y a P etiti0 . n 40 5 e Di ! tri 4 Ct 2 ^ f ** ^ t G ° Urt ’ 

at any time after such desertion, for an order to pro- 
tect any property which she may have acquired or may acquire, and any property* 
of which she may have become possessed or may become possessed after such 
desertion, against her husband or his creditors, or any person claiming under 
him. 


28. The Court, if satisfied of the fact of such desertion, and that the same* 

was without reasonable excuse, and that the wife is 
order* 1 * may 8EBnt protection maintaining herself, by her own industry or property 

may make and give to the wife an order protecting 
her earnings and other property from her husband and all creditors and persons- 
claiming under him. Every such order shaft state the time at which the desertion 
commenced, and shall, as regards all persons dealing with the wife in reliance 
thereon, be conclusive as to such time. 

29. The husband or any creditor of, or person claiming under him, may 

apply to the Court by which such order was made for 
Discharge or variation of discharge or variation thereof, and the Court, if* 
or ers ' the desertion has ceased, or if' for any other reason it 

think fit so to do, may discharge or vary the order accordingly. 

30. If the husband, or any creditor of, or person claiming under, the hus- 

band seizes or continues to hold any property of the- 
Liability of husband seizing -wife after notice of any such order, he shall be liable- 
wife’s property after notice at ^ su it Q f the wife (which she is hereby empowered 
w order * to bring), to return or deliver to her the specific pro- 

perty, and also to pay her a sum equal to double its value. 

31. So long as any such order of protection remains in force, the wife shall' 

be and be deemed to have been, during such deser- 
Wife’s legal position during tion of her, in the like position in all respects, with 
continuance of order. regard to property and contracts and suing and being 

sued, as she would be under tins Act if she obtained a decree of judicial separation. 

VII. — Restitution of Conjugal Rights. 


32. When either the husband or the wife has, without reasonable excuse,. 

withdrawn from the society of the other, either wife 
Petition for restitution of or husband may apply by petition to the District 
conjugal nghts. Court or the High Court, for restitution of conjugal 

rights, and the Court, on being satisfied of the truth of the statements made in 
such petition, and that there is no legal ground why the application should not 
be granted, may decree restitution of conjugal rights accordingly. 


LEG. REF. 

1 See now the Indian Succession Act 
(XXXIX of 1925). 


Sec. 31. — Delay to be culpable must be 
somewhat in the nature of connivance or ac- 
quiescence. “Delay” must be the sort of 
delay that would show the petitioner to have 
been insensible to the loss of the husband or 
wife as the case may be. 27 I.C. 604=8 L. 
B.R. 256; see also 107 I.C. 2 73. 

Sec. 32. — In a suit by a Christian 
brought in an ordinary way on the original 
side of the High Court, and not under the 
Matrimonial jurisdiction, praying for a de- 
claration that the marriage between the 


parties to the suit was valid and for restitu- 
tion of conjugal rights, the judge has juris- 
diction while making the declaration to pass- 
an order for restitution of conjugal rights. 
32 Bom.L.R. 17=1930 B. 105. In a peti- 
tion for restitution of conjugal rights it in- 
sufficient if one of the parties professes the 
Christian religion. Held , that the Bombay 
High Court has jurisdiction to entertain a 
petition instituted by a Russian lady who is- 
a Russian and a Christian against her hus- 
band who is a Parsi, the marriage itself 
having been celebrated under the French Law. 
Effect of words “or respondent” inserted in. 
S. 2 of the Act by Act XXX of 1927 consi- 
dered, 32 Bom.L.R. 1046=1930 B. 38S 
(F.B.) . 
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33* Nothing shall be pleaded in answer to a petition for restitution of conjugal 1 
Answer to iw.y™, rights which would not be ground for a suit for judicial 

separation or for a decree of nullity of marriage. 
VIII. — Damages and Costs. 


34 * Any husband may, either in a petition for dissolution of marriage or - 
for judicial separation, or in a petition to the District 

dS^from adulterer?^ 01 9°? rt ° r ** H jf h GoUrt liBaitod to f ch ob j c ^ 

5 claim damages from any person on the ground of his. 

having committed adultery with the wife of such petitioner. 


Such petition shall be served on the alleged adulterer and the wife unless 
the Court dispenses with such service, or directs some other service to be substi- 
tuted* 


The damages to be recovered on any such petition shall be ascertained by 
the said Court, although the respondents or either of them may not appear. 

After the decision has been given, the Court may direct in what manner 
such damages shall be paid or applied. 

35. Whenever in any petition presented by a husband, the alleged adulterer has- 
been made a co-respondent, and the adultery has been 
Power to order adulterer to established, the Court may order the co-respondent to- 
pay costs. pay the whole or any part of the cost of die proceedings : 

Provided that the co-respondent shall not be ordered to pay the petitioner’s 

costs — 


Sec. 33 . — See 38 B. 125=20 I.C. 492= 
15 Bom.L.R. 593. 

Sec. 34. — Principle in awarding damages 
against a co-respondent in divorce proceed- 
ings is to ascertain what loss the husband has 
suffered; die object is not to punish. The 
means of the co-respondent are not a rele- 
vant factor. 52 C. 379=29 C.W.N. 350= 
1925 C. 585 (F.B.); 9 O.W.N. 362=7 
Luck. 683; 98 I.C* 1019=1937 O. 34. See 
also 39 P.L.R. 666=1937 Lah. 417 (F.B.). 
Damages in divorce proceedings are compen- 
satory and not punitive. I.L.R. (1943) 1 
Cal. 340=47 C.W.N. 251=1943 Cal. 146. 
Damages are awarded for the injury done to 
the husband in alienating his wife's affec- 
tions. A husband who is himself responsible 
for his wife's misconduct or who condones 
his wife’s adultery with the co-respondent 
cannot claim damages from the latter. 165 
I.C. 392=19 37 Oudh 116=1936 O.W.N. 
938. Amount spent over marriage is the 
tangible source for determining damages. A 
successful petitioner is entitled to much more 
irrespective of the capacity of co-respondent 
to pay. 1935 N. 49 (S.B.); 31 N.L.R. 
184=156 I.C. 1008. The object of passing 
a decree for damages is to give the husband 
compensation for the loss which he has sus- 
tained. In order to determine what loss the 
petitioner has sustained by his wife’s adul- 
tery it is necessary to consider the circum- 
stances of their married life from the begin- 
ning. When it appeared that, from the very 
beginning of their life in India the petitioner 
had thought time and again of means by 
which he might rid himself of his wife and it 
was further found that he had himself com- 
mitted adultery with the woman and engineer- 
ed her divorce from her first husband. Held, 
C.C.M. — 270 


that this was not a case in which damages- 
could be awarded to the petitioner against 
the co-respondent, but that the co-respondent 
might be directed to pay the costs of the peti- 
tioner. 1931 O. 259=8 O.W.N. 168. Per 
Marten, C.f . — "In every divorce case one- 
principal element is that the marriage should 
be proved strictly and in general a certificate 
of marriage should be produced .... 
Indian Courts have no jurisdiction to dissolve* 
the marriage of persons who are not domi- 
ciled in India or persons who are not Chris- 
tians. ... In such cases it is desirable that 
independent corroborative evidence should be 
obtained to show that the respondent was. 
living in adultery with the co-respondent. 51 
B. 1026=105 I.C. 871=1927 B. 594. The* 
causes of action against the co-respondent 
for damages and against the wife for divorce 
are different and distinct although upon the* 
true construction of the Divorce Act, the 
same defences are open to these claims. It 
is not right to say that because the Court ha s. 
no jurisdiction to grant a decree for divorce, 
it cannot treat a petition as one for damages 
and give relief. It is clear, however, that the 
damages suffered by the petitioner will be dif- 
ferent according as he is getting a decree for 
divorce or is not to get a decree for divorce., 
56 C. 530=1929 C. 599. Where the District 
Judge has found that the petitioner was only 
entitled to a certain sum as damages his order 
directing the parent of an additional 
amount into Court in the event of the co-res- 
pondent not marrying the respondent within 
a certain time is bad in law. 11 L. 303= 
1930 L. 321 (S.B.). Where a decree was- 
passed for the dissolution of marriage and the 
Court found that a sum of Rs. 1,500 directed 
to be paid by the co-respondent would be suffi- 
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(1) if the respondent was, at the time of the adultery, living apart from 
her husband and leading the life of a prostitute, or 

(2) if the co-respondent had not, at the time of the adultery, reason to 
believe the respondent to be a married woman. 


Whenever any application is made under section 17, the Court, if it thinks 
that the applicant had no grounds or no sufficient ground 
to order litigious f or intervening, may order him to pay the whole or any 
part of the costs occasioned by the application. 


Power 

•intervenor to pay costs. 


IX. — Alimony. 


36. In any suit under this Act, whether it be instituted by a husband or a 
Ar , . wife, and whether or not she has obtained an order of 

imony pendente tie- protection, the wife may present a petition for alimony 

pending the suit. 


Such petition shall be served on the husband ; and the Court, on being 
satisfied of the truth of the statements therein contained, may make such order 
on the husband for payment to the wife of alimony pending the suit as it may 
<leem just. 


Provided that alimony pending the suit shall in no case exceed one-fifth 
of the husband’s average nett income for the three years next preceding the date 
of the order, and shall continue, in case of a decree for dissolution of marriage 
or of nullity of marriage, until the decree is made absolute or is confirmed, as the 
case may be. 


37. The High Court may, if it thinks fit, on any decree absolute declaring 
Power to order permanent ^ m a r riage to be dissolved, or on any decree of judicial 
alimony. separation obtained by the wife, 


■cient compensation to the plaintiff and it was 
decreed further that a sum of Rs, 12,000 
should be paid into Court in the event of the 
•co-respondent failing to marry the respondent 
-within six months of the confirmation of the 
decree : held, that the further direction regard- 
ing Rs. 12,000 was in contravention of S. 34 
•of the Divorce Act and that the same should 
he disallowed. 11 L. 303. 

Sec. 36. — A Court has discretion to give 
alimony pendente lite if it thinks it reasonable 
and just, especially where the wife avers that 
she had been forced to prostitution by her 
husband. 49 I.C. 203=12 S.L.R. 89. As 
to quantum of alimony, see 132 I.C. 77 1= 
1931 O. 365. Where a petition by the wife 
for the dissolution of her marriage has been 
•dismissed, Appellate Court has power to con- 
tinue the order of alimony on the presentation 
of an appeal by her till the disposal of the 
appeal and till such time as the Court directs, 
unless the appellate Court considers that the 
conduct of the wife has been such as to dis- 
entitle her to an order of mainte nan ce. 40 
I.C. 503=1933 L. 5. On this section, see 
tdso 36 C. 1018=4 I.C. 699. Where a peti- 
tion for the dissolution of marriage on the 
ground of adultery is made and is filed by 
the husband and title wife enters an appear- 
ance and denies the allegations against her, 
she has an absolute right to require her hus- 
band to furnish her with funds sufficient to 
onable her to make a full and satisfactory 
defence and to obtain such assistance from 
'Owansel, as is reasonable under the circum- 


stances. 44 A. 745=1922 A. 504 (F.B.). 
A husband may, in a proper case on the 
wife's application, be ordered by the appel- 
late Court to provide for the costs of the 
wife's appeal against a decree nisi for di- 
vorce, but such a procedure should be adopt- 
ed only after careful scrutiny and should be 
refused when facts do not justify it. 44 C. 
35=37 I.C. 216=21 C.W.N. 711. Where a 
husband seeks dissolution of the marriage on 
the ground of the wife's adultery the latter 
should ordinarily be allowed costs from her 
husband to enable her to defend herself up- 
on the charge, unless there are special rea- 
sons to the contrary. When an order for such 
payment is made, but the amount is not paid, 
the petition should be made to stand out till 
such costs are paid. 1940 All. 93=1940 A. 
L.J. 737=1940 O.A. 1058=1. L.R. (1940) 
All. 802=1940 A.W.R. (H.C.) 568. Net 
income merely means income after allowing 
for the cost of collection, income-tax and si- 
milar deductions. Net income does not mean 
any sum which is left over after the husband 
has spent all that he considers necessary for 
his maintenance. 1939 Cal. 753. 

Sec. 37. — S. 37 gives the Court discretion to 
give an order for permanent alimony on any 
decree of . judicial separation obtained by the 
wife, but it does not strictly negative the po- 
wer of the Court to make similar provision 
for a wife against whom a decree of judicial 
separation has been passed at the instance of 
uie husband. A decree of judicial separation 
does not dissolve the tie of marriage, and while 
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and the District Judge may, if he thinks fit, on the confirmation of any 
•decree of his declaring a marriage to be dissolved, or on any decree of judicial 
■separation obtained by the wife, 

order that the husband shall, to the satisfaction of the Court, secure to the 
wife such gross sum of money, or such annual sum of money for any term not 
exceeding her own life, as having regard to her fortune (if any), to the ability of 
the husbnad, and to the conduct of the parties, it thinks reasonable, and for that 
purpose may cause a proper instrument to be executed by all necessary parties. 


In every such case the Court may make an order on the husband for pay- 


Power to order monthly or 
weekly payments. 


ment to the wife of such monthly or weekly sums 
for her maintenance and support as the Court may 
think reasonable : 


Provided that if the husband afterwards from any cause becomes unable 
to make such payments, it shall be lawful for the Court to discharge or modify 
the order, or temporarily to suspend the same as to the whole or any part of the 
money so ordered to be paid, and again to revive the same order wholly or in 
part, as to the Court seems fit. 


the parties remain husbad and wife, it is 
only fair and equitable that the husband 
•should ordinarily contribute to the support of 
the wife. 1935 O.W.N. 103=1935 O. 133. 
It is the District Court whose order for dis- 
solution of marriage was confirmed by the 
High Court, that has got jurisdiction in a 
petition for alimony. 40 B. 100=31 I.C. 
331=17 Bom.L.R. 948. As to the quantum 
of alimony to be awarded, see 132 I.C. 771 
=1931 O. 365. A decree nisi for divorce for 
adultery having been obtained against a wife, 
it is left to the discretion of the Court to 
grant alimony to her under the particular cir- 
cumstances of the case. 38 A. 688=37 I.C. 
143=14 A.L.J. 786. A wife who was held to 
he innocent at the time of divorce is not dis- 
•entitled to alimony by her alleged misconduct 
after the divorce. There is no rule that in 
granting maintenance to a wife who has ob- 
tained a divorce the " dum sola et casta f* 
clause should invariably be inserted. 25 S.L. 
R. 458=1931 S. 112. The dum sola et casta 
clause must be inserted in an order granting 
alimony; it will never be inferred. If there 
is no such clause in the order granting ali- 
mony to the wife, the order could not be va- 
ried or discharged on the ground of subse- 
quent unchastity. 1939 A.L.J. 572= I. L. 

R. (1939) All. 819=1939 All. 696. Under 

S. 37 the Court has power to make an order 
for payment of a lump sum for maintenance. 
39 B. 182=27 I.C. 494=17 Bom.L.R. 56. 
The words “for any time not exceeding her 
own life” qualify “annual sum” and not 
“gross sum.” The word “secure” would 
ordinarily include “pay”. (Ibid.) Under 
S. 37 the power to make any order on the hus- 
band to secure a gross sum or annual income 
for the wife can only be exercised on the pas- 
sing of the decree. An order directing the 
husband to furnish security made four years 
after the decree for judicial separation is, 
therefore, without jurisdiction. If such an or- 
der is not drawn up and filed, the Court has 
power to vacate it without an application for 


review being made to it. I.L.R. (1938) 2 
Cal. 22=42 C.W.N. 317=1938 Cal. 321. 
Under S. 37 the Court has power to make an 
order on the husband to secure a gross sum 
or annual income for the wife. In addition 
it has also the power to order him to pay to* 
the wife such monthly or weekly sums for 
her maintenance and support as it may tliink 
reasonable. There is however no power given 
by the section which enables the Court to 
compel the husband to secure such monthly or 
weekly payments. I.L.R. (1938) 2 Cal. 22 
=42 C.W.N. 317=1938 Cal. 321. See also 
1938 Oudh 171=1938 O.W.N. 513. Decree 
absolute dissolving marriage — Petition for ali- 
mony 15 years after decree — Power of Court 
to grant after such delay. 44 M. 987=41 M. 
L.J. 269. The words “on any decree” in 
S . 37 should be construed as meaning “at the 
same time as or after reasonable time after 
the passing of the decree”. Circumstances 
of each case will determine what is reason- 
able time. (Ibid.) See also 1941 Bom. 372 
=43 Bom.L.R. 830; 1941 Bom. 17=42 Bom. 
L.R. 945. If a husband's suit for dissolu- 
tion of marriage on the ground of his wife's 
adultery is dismissed on the ground that the 
adultery alleged was not proved, the Court 
cannot, as part of the decree in the suit, grant 
permanent alimony to the wife. 46 M, 133— 
43 M.L.J. 763=1923 M. 211. Where the 
husband is gaining his income by his own per- 
sonal exertions, the Court as a general rule 
will not give the wife more than one-third 
of his income as alimony, no matter how gross 
the misconduct of the husband has been. , As 
a general rule half of the husband's income 
is only allotted in those cases where a wife 
has on marriage brought the husband a consi- 
derable sum of money or other property. 
1931 O. 365=8 O.W.N. 851. Where the, 
income of the husband was proved to be 
something over Rs. 1,000 a month, held, that 
it was reasonable to fix the alimony of the 
separated wife at Rs. 260 a month. 58 M. 
L.J. 29=1930 M. 154. Where a decree of 
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38. In all cases in which the Court makes any decree or order for alimony 
it may direct the same to be paid either to the wife 
Court may direct payment herself, or to any trustee on her behalf to be approved 
of alimony to wife or to her ^ Court, and may impose any terms or restrictions 
trustee * which to the Court seem expedient, and may from 

time to time appoint a new trustee, if it appears to the Court expedient so to do. 

X. — Settlements. 


39. Whenever the Court pronounces a decree of dissolution of marriage 
or judicial separation for adultery of the wife, if it is 
Power to order settlement made to appear to the Court that the wife is entitled 

<° “7 F”P ert >’- *e Court may, if it thiol fit, order 
such settlement as it thinks reasonable to be made of 
such property or any part thereof, for the benefit of the husband, or of the children 
of the marriage, or of both. 

Any instrument executed pursuant to any order of the Court at the time 
of or after the pronouncing of a decree of dissolution of marriage or judicial sepa- 
ration shall be deemed valid notwithstanding the existence of the disability of 
coverture at the time of the execution thereof. 

The Court may direct that the whole or any part of the damages recovered 
under section 34 shall be setded for the benefit of the 
Settlement of damages. children of the marriage, or as a provision for the 

maintenance of the wife. 


judicial separation has been obtained by the 
wife, and the District Judge has made an or- 
der on the husband for payment to the wife 
of a monthly or weekly sum by way of per- 
manent alimony, the Court has power to make 
a subsequent order increasing the amount of 
such alimony if the circumstances are such as 
to justify an increase. 54 M. 774=35 C. 
W.N. 1185=1931 P.C. 234=61 M.L.J. 367 
(P.C.). It is difficult to apply any definite 
principle for the purpose of fixing the gross 
amount payable to a wife * Considerations as 
to the existence of debts and increase of ille- 
gitimate family are quite irrelevant for such 
a purpose. 174 I.C. 901=1938 O.W.N. 513 
=1938 O. 171. 

Arrears of alimony and costs — Order 

FOR PAYMENT IN INSTALMENTS — PROPRIETY. — 
Although the arrears of alimony and costs are 
ordinarily payable at once, the Court may, hav- 
ing regard to the poverty of the parties, make 
them payable in monthly instalments. 41 P. 
L.R. 337=1939 Lah. 404. 

Sec. 37, paras. 3 and 4: Scope of— Power 

TO SUBSTITUTE ORDER UNDER PARA. 3 FOR PRIOR 

order under para. 4. — The provisions of 
paras . 3 and 4 of S. 37 are alternatives at the 
discretion of the Court. They are merely al- 
ternative methods of protecting the success- 
ful petitioner, the wife. The proviso to the 
section in terms relates only to the provisions 
in para. 4 for monthly and weekly payments, 
and it does not in terms provide for any in- 
crease in the amount of the payments. Though 
a prior order has been made under para. 4, 
a Court has power on a fresh application to 
pass an order under para. 3. The correct 
interpretation of the third para, of S. 37 is 
that the husband is to secure to the wife a 
gross sum of money which is to be at her 


disposal in the same way as the annual sum of 
money. The section does give power to direct 
a money payment. 1938 O.W.N. 513=1938* 
Oudh 171. See also 1938 Cal. 321=42 C.W. 
N. 317=1. L.R. (1938) 2 Cal. 321. (Juris- 
diction of Court to order husband to furnish 
security some years after decree for judicial 
separation) . 

Sec 37, Proviso : Discretion — Exercise of 
— Delay. — The power given to the Court un- 
der the proviso to S. 37 to discharge, modify 
or suspend an order for alimony is discretio- 
nary, and should not be exercised by the 
Court in favour of applicant who has unrea- 
sonably delayed his application. I. L.R. 
(1938) All. 213=1937 A.L.J. 1363=1938 
All. 121. Under the proviso to S. 37 the 
Court has jurisdiction only to discharge, mo- 
dify or suspend an order for alimony in so 
far as it concerns future payments, that is, 
as to payments which are to become due in 
future. The Court has no power to remit 
arrears and has no jurisdiction to declare that 
the husband should not be liable to make good 
sums of alimony which have already accrued 
due under the decree in execution proceedings 
or otherwise. I. L.R. (1938) All. 213=19 3T 
A.L.J. 1363=1938 All. 121. 

Sec. 38, — Alimony should usually be allow- 
ed from the date of service of summons up- 
on the respondent; but where no summons- 
has been served it should be from the time the 
latter entered appearance. Income-tax and in- 
surance premia can be deducted, but not the 
expenses of a son’s education in calculating: 
the net income of a person for granting ali- 
mony to his wife. 11 I.C. 813=4 Bur.L. 
T. 176. See also 14 M. 89. 

Sec. 39. — There is no power under the 
Divorce Act to make any provision for the 
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Inquiry into existence of 4 °-. The High Court, after a decree absolute for 

.ante-nuptial or post-nuptial dissolution of marriage, or decree of nullity of 
settlements. marriage, 

and the District Court, after its decree for dissolution of marriage or of 
nullity of marriage has been confirmed, 

may inquire into the existence, of ante-nuptial or post-nuptial settlements 
made on the parties whose marriage is the subject of the decree, and may make 
.such orders, with reference to the application of the whole or a portion of the 
property settled, whether for the benefit of the husband or the wife, or of the 
•children (if any) of the marriage, or of both children and parents, as to the Court 

.seems ^ at the Court shall not make any order for the benefit of the 

parents or either of them at the expense of the children. 

XI. — Custody of Children. 

41. Iri any suit for obtaining a judicial separation the Court may from time 

to time, before making its decree, make such interim 
Power to make orders as orders, and may make such provision in the decree, as 
to custody of children in suit deems proper with respect to the custody, mainten- 
for separation. ance an( j education of the minor children, the marriage 

of whose parents is the subject of such suit, and may, if think fit, direct proceedings 
to be taken for placing such children under the protection of the said Court. 

42. The Court, after a decree of judicial separation, may upon application 

* * (by petition) for this purpose make, from time to 

Power to make such orders time, all such orders and provision, with respect to 
after decree. the custody, maintenance and education of the minor 

•children, the marriage of whose parents is the subject of the decree, or for placing 
such children under the protection of the said Court, as might have been made 
by such decree or by interim orders in case the proceedings for obtaining such 
'decree were still pending. 


maintenance of children who are no longer 
•minors under the Act. 58 M.L.J. 29—1930 
M 154. 

Sec. 40 . —The power given to the Court 
under S. 40 is a discretionary one; the dis- 
cretion must be exercised judicially. It is of 
course open to a guilty party to make an ap- 
• plication under S. 40, but such an applica- 
tion should not be readily acceded to; unless 
■special circumstances exist which make it just 
and proper to make an order upon the appli- 
cation of a guilty Party varying a settlement, 
the status quo should remain undisturbed. 
The Court should not ordinarily deprive an 

Ses^nK °seSS r eve^ thought \e 

13 Stc! 9 41. -Applies from order of Court 
•fixing amount of maintenance under S. 41. 

^Secs^I and 43.— The order passed by the 
DUtrici Judge about maintenance under • S 
41 terminates when a final order is passed 

S mbSSL* i" 

Sitefit. Hisl. Court .at ,,di- 

A T&*^*£* *£3 

“*• 1537 Lah - 


862. 

Sec. 42: Decree of Judicial separation 
— Custody of children — Consideration.— -It 
cannot be contended that in cases of judicial 
separation, the custody of daughters as a rule 
should be given to the mother in preference 
to the father. No hard and fast rule can be 
laid down in this matter . The paramount con- 
sideration must always be the welfare of the 
children. Where the father is held entitled to 
a decree of judicial separation and he has not 
been found guilty of any conduct which 
could disentitle him, from the custody of fiis 
children and he holds a respectable position 
in life and is in a better position to give them 
a decent education and to provide and look 
to their upbringing and the mother’s past con- 
duct shows that if the children are left with 
her, she is sure to alienate their affections 
from the father, the Court would exercise a 
wise discretion in allowing the father who is 
in law the natural guardian of his minor .child- 
ren to have their custody. 1935 0 . W . N . 103 
=1935 O. 133. Per Phillips, It seems 
to me most improper that a Court of Matn- 
monial jurisdiction should not have power to 
pass orders as to the custody and maintenance 
of unmarried girls above the age or of 

boys over 16. Since 1869 great strides have 
been made on education and it cannot now be 
said that education always ceases m the case 
of girls at 13 and in the case of boys at 16, 
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43. In any suit for obtaining a dissolution of marriage or a decree of nullity 
of marriage instituted in, or removed to a High Court,. 

Power to make orders as the Court may from time to time before making its 
to custody of children in decree absolute or its decree (as the case may be) 
suits for dissolution or nullity. ma k e such interim orders, and may make such provi- 
sion in the decree absolute or decree, 

and in any such suit instituted in a District Court, the Court may from 
time to time, before its decree is confirmed, make such interim orders, and may 
ma k e such provision on such confirmation, 

as the High Court or District Court (as the case may be) deems proper 
with respect to die custody, maintenance and education of the minor children* 
the marriage of whose parents is the subject of the suit ; 

and may, if it think fit, direct proceedings to be taken for placing such 
children under the protection of the Court. 


nor are they usually in a position to find for 
themselves at that age. In my opinion the 
definition of minor children in S. 3 (S) re- 
quires amendment. 58 M.L.J. 29=1930 M. 
154. 

Sec. 43. — It is no doubt true that prima 
facie the innocent party is entitled to the 
custody of the children of the marriage. But 
there is no hard and fast rule on the subject. 
The matrimonial offence which justified the 
divorce is not always sufficient to disentitle 
the mother to the custody of her daughter. 
The paramount consideration is the interest 
of the children . Where a child of tender 
years had been living with her mother all 
along-, the mother was extremely devoted to 
her it would be a great shock for the child 
to be separated from the mother, as the father 
was practically a stranger to the child, and 
the child could be better maintained by the 
mother than by father. Held , that the mother 
was entitled to custody of her daughter in 
preference to the father, though the former 
was the 'guilty’ party. 9 O.W.NT. 362= 
1932 O. 182. In cafees coming under the 
Indian and Colonial Divorce Jurisdiction Act 
when an order is made for the custody of a 
minor child, the order is not to be expressly 
limited in point of time to any particular 
period. 1940 Rang.L.R. 674=1940 Rang. 
303. Provision for children who are not 
ramors cannot be ordered under the Act. Eng- 
lish law cannot be invoked to widen the dis- 
cretion of the Courts in India. A.I.R. 
1943 All. 25= (1942) A.L.J. 688=1943 
All. 8 The power of Court to make any 
order for the custody of a minor child, the 
.marriage of whose parents is the subject of 
a suit for obtaining a dissolution of, that mar- 
riage, is limited to making an order in res- 
pect of such child only so long as that child 
remains a minor child within the meaning of 
the Divorce Act. The proper practice to be 
followed in Burma is to limit the order for 
custody to the age which is fixed by S. 3 (5) 
of the Act and also to direct that the person 
to whom is given the custody should not re- 
move the child outside the jurisdiction of the 
Court without its sanction. 1939 Rang.L. 
R. 267—1939 Rang. 352. An order under 
5. 43 regarding the custody and maintenance 


of children is an ad interim order liable to* 
terminate upon the confirmation of decree by 
the High Court, and hence such an order 
should not form part of the decree nisi by 
a District Judge for dissolution of marriage. 
54 LC. 943=142 P.R. 1919 (S.B.) As to 
the circumstances to be considered, see 27 A. 
L.J. 65=111 I.C. 627=1928 A. 677. See 
also 1937 Lah. 862. 


Secs, 43 and 44. — Where a person had 
obtained a decree nisi for dissolution of mar- 
riage and custody of the children and dies- 
before its confirmation by the High Court, the 
Court has no jurisdiction to confirm the de- 
cree for dissolution of the marriage or to 
make any order as regards the custody of the- 
children. 50 C. 153=1923 C. 426. 


The C. P. Code, by S. 45, Divorce Act, 
applies to petitions under the Divorce Act 
and under the C. P. Code, a next friend is not 
required over the age of 18. Therefore a 
girl over 19 is not a minor within the mean- 
mg of S. 49 and can file a petition under S. 
49, Divorce Act. 55 A. 243=1933 ALT 
168=1933 A 135 (2). The Mvorce Art pro- 
vides mat the question of damages shall be 
ascertained by the Court and under S. 45 the 
procedure subject to the provisions of the 
Divorce Act is to be regulated by the C.P. 
Code. It is therefore incumbent on the Court 
in a suit for dissolution of marriage to frame 
issues and among those issues there should 
be an issue for damages. The Court should 
also state its grounds for assessing the da- 

*?f?T at ^ a 2o? ic f Iar ®S ure> 1933 S. 134 (1) 
—143 I.C. 829. A party should not be light- 
ly excused from effecting personal service of 
Patton. See 49 B. 368=27 Bom.L.R. 
ts. 23 1. bee same case as to when 
service by registered post is proper. In India, 
m divorce proceedings instituted by a wife, 
the Court has no power to allow the alleged 
adulteress to be made a party, and' so to cross- 
examine the witnesses for petitioner, give evi- 
dence and call witnesses herself. But in in- 
tervention proceedings the person with whom 
tne petitioner is said to have committed adul- 
***"& foe called as a witness. 10 R. 115= 
1932 R. 73. Petition for divorce — Co-res* 
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Power to make such orders 
after decree or confirmation. 


44. The High Court, after a decree absolute 
for dissolution of marriage or a decree of nullity of 
marriage, 

and the District Court, after a decree for dissolution of marriage or of 
nullity of marriage has been confirmed, 


may, upon application by petition for the purpose, make from time to time 
all such orders and provision, with respect to the custody, maintenance and edu- 
cation of the minor children, the marriage of whose parents was the subject of 
the decree, or for placing such children under the protection of the said Court 
as might have been made by such decree absolute or decree (as the case 
may be), or by such interim orders as aforesaid. 


XII. — Procedure. 


Code of Civil Procedure to 
apply. 


45. Subject to the provisions herein contained 
all proceedings under this Act between party and partr 
shall be regulated by the Code of Civil Procedure 1 


46. The forms set forth in the Schedule to this Act, with such variation 
as the circumstances of each case require, mav be 
Forms of petitions and state- ^ed for the respective purposes mentioned in such 

schedule. 


47. Every petition 2 under this Act for a decree of dissolution of marriage 
or of nullity of marriage, or of judicial separation 
Petition to State absence of [* * * * *]* shall [* * *]* state that there is not 


collusion L 71 • J L • J , ““" v Ulal Ulcr e is not 

any collusion or connivance between the petitioner 

and the other party to the marriage ; 

the statements contained in every petition under this Act shall be verified 

Statements to be verified. hy *** P ctiti ? n ^ ° r , som % otber competent person in 

meats to oe vermea. manner required by law for the verification of plaints 

and may at the hearing be referred to as evidence. * 


LEG. REF. 

1 See now the Code of Civil Procedure 
(Act V of 1908) , 

2 For Court-fee, see Court-Fees Act (VII 
of 1870), Sch. II, No. 20. 

z The words "or of reversal of judicial se- 
paration, or for restitution of conjugal rights, 
for damages, shall bear a stamp of five ru- 
pees, and”, and the words "in the first, se- 
cond, and third cases mentioned in this sec- 
tion,” were repealed by the Court-Fees Act 
(VII of 1870) , For Court-fee, see Art. 7 of 
Sch. II to that Act. 


pondent as a necessary party — Notice, service 
of — Beat of drum and affixture in Court- 
house — Notice when can be. dispensed with. 
See 56 C. 276=1929 C. 276. 

Wife's Costs.— Se* I.L.R. (1940) All. 
802=1940 A.L.J. 737=1940 All. 93. 

COSTS OF UNSUCCESSFUL APPEAL BY WIFE. — 
There is no practice which requires the Court 
to make the husband pay the costs of an un- 
successful appeal by an unsuccessful wife. 
60 C. 318=37 C.W.N. 249=1933 C. 3 88. 

Sec. 44. — Where a decree for dissolution 
of marriage granted by a District Judge is 
confirmed by the High Court, the jurisdiction 
to entertain an application for the custody of 
the child oi- for arrears of maintenance lies 
with the District Judge. The High Court has 
in such a case no jurisdiction to hear the ap- 
plication. 187 I.C. 272=1940 Lah. 82 (S.B.). 


. s ? c - 45 . — It is clearly in the interests of 
justice that a party who is named in a divorce 
plaint as being one of the persons with whom 
the respondent is alleged to have committed* 
adultery should be allowed to intervene and 
defend his or her character against the asper- 
sions which have been levelled against her. 
There is very grave doubt as to whether the- 
person so named has the right under the law 
as it stands at present, to claim to be added' 
as a party to the divorce proceedings. Hence 
amendment of Divorce Act suggested. 57 A. 
884=163 T.C. 802=1936 A. 488 See ok* 
1935 C. 456. O. 7, R. 10, C.P.C. applies to 
Divorce proceedings under S. 45 of this Act 
47 C.W.N. 707. As to when security for 
costs may be ordered in matrimonial proceed- 
ings, see 1943 Mad. 510= (1943) 1 M.L.T. 
360=56 L.W. 330. 

r Secs* 45 and 51 : Evidence by Affidavit— 
Courts Power to allow. — In proceedings- 
for divorce, the Court has power to allow evi- 
dence to be given by the petitioner and her 
witness by affidayit, by virtue of S. 45 of the 
Divorce Act whiejb makes the provisions of 
the Code of Civil Procedure applicable, and 
also by virtue of S. 51 of the Act. 38 C. 
W.N. 969. See else 1940 Oudh 279=15 
Luck. 350=1940 O.W.N. 139. 

Sec. 47.- — As to when affidavit evidence may 
he allowed in Divorce proceedings, see I.L. 

1 % f£ I! S NX J - 
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Suits 

■natics. 


48. When the husband or wife is a lunatic or idiot, any suit under this Act 
, ir r . (other than a suit for restitution of conjugal rights) 

1 b aif of lu- may be brought on his or her behalf by the committee 
or other person entitled to his or her custody. 

49. Where the petitioner is a minor, he or she shall sue by his or her next 

Suits by minora. friend to be approved by the Court; and no petition 

* * presented by a minor under this Act shall be filed 

until the next friend has undertaken in writing to be answerable for costs. 

Such undertaking [* * *] x shall be filed in Court, and the next friend 

.shall thereupon be liable in the same manner and to the same extent as if he were 
a plaintiff in an ordinary suit. 


50. Every petition under this Act shall be served on the party to be affect- 

« . ed thereby, either within or without British India, in. 

Service of pet, turn. such manner ^ the High Court by general or special 

•order from time to time directs : 

Provided that the Court may dispense with such service altogether in case 
It seems necessary or expedient so to do. 


51. The witnesses in all proceedings before the Court, where their attend- 

Mode of taking evidence. ““ ™ “.’A 0 tall X> and ^ 

party may offer himself or herself as a witness, and 

shall be examined, and may be cross-examined and re-examined, like any other 
witness : 


Provided that the parties shall be at liberty to verify their respective cases 
in whole or in part by affidavit, but so that the deponent in every such affidavit 
•shall, on the application of the opposite party, or by direction of the Court, be 
subject to be cross-examined by or on behalf of the opposite party orally, and 
after such cross-examination may be re-examined orally as aforesaid by or on 
behalf of the party by whom such affidavit was filed. 


52. On any petition presented by a wife, praying that her marriage may be 
Competence of husband and dissolved by reason of her husband having been guilty 
■wife to give evidence as to of adultery coupled with cruelty, or of adultery coupled 
cruelty or desertion. with desertion without reasonable excuse, the husband 

and wife respectively shall be competent and compellable to give evidence of or 
relating to such cruelty or desertion. 


LEG. REF. 

1 The words “shall bear- a stamp of eight 
rannas and” were repealed by ibid. 

Sec. 49.— A girl over 19 is not a minor 
within the meaning of S. 49 and can file a 
petition for divorce under this section. 55 
A. 243=1933 A.L.J. 168=1933 A. 135. 

Sec* 50. — Held, that in a petition for di- 
vorce the co-respondent is a necessary party, 
that sufficient steps should be taken to serve 
notice on the respondent and co-respondent 
oefore an ex parte decree is passed and that 
an order should be announced in the village 
by beat of drum and that the proper notice 
■should be put up at the Court-house. The 
Commissioner has a discretion trader S. SO 
Divorce Act, to dispose with notice but it 
ought not to be exercised when a proper case 

■C 29^19® C* 276° Ut hy the petitioner - 56 

Secs. 50 and 51. — Under S. 50 the man- 
™F.“V w “ lch service of petition is to be effect- 
«a is to be regulated not by the C. P. Code 


but by general or special orders of the High 
Court. 55 I.C. 269=12 Bur.L.T. 199. In 
the absence of general orders on the subject 
tfte proper course when service cannot be 
effected on the respondent is to apply to the 
Court for a special order as to how it is to 
be effected. The Court will act on the prin- 
ciples laid down hy the English decisions. 55 
j As to the practice of use of evi- 

1 h J i r « in , H v ° r , ce proceedings, see 
1943 N.L.J. 296=1943 Nag. 185. 

under’ S 51 '^,* 38 £' W * N - 969, cited 

X er > ’ f u P ra - On a petition by a 
wf. for . dissolution of marriage filed in 

th? n.tv ldence of ^ witnesses including 

EnfflanH tIO rtf r 'u^ S - ta J en 011 commission in 
England, though, in fact, she ought to have 

?r+h« eV1 ?v Ce in the Court itself. l Held, tha£ 
at P etltl0ner was the wife and completely 
mMnc ercy of her husband so far as her 
7 er , e concerned and necessarily with 
ST" 1 ..* 1 her opportunity of travel to India, 
though taken on commission 
could be accepted m view of the the law as to 
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53. The whole or any part of any proceeding 
Power to dose doors. under this Act may be heard, if the Court thinks fit, 

with closed doors. 


54 

Power to adjourn. 


The Court may from time to time adjourn the hearing of any petition 
under this Act, and may require further evidence 
thereon if it sees fit so to do. 


55. All decrees and orders made by the Court in any suit or proceeding 

under this Act shall be enforced and may be appealed 1 
Enforcement of and ap- from, in the like manner as the decrees and orders of 
decrees ^° m orders and the Court made in the exercise of its original civil 

jurisdiction are enforced and may be appealed from 
under the laws, rules and orders for the time being in forpe : 

Provided that there shall be no appeal from a decree of a District Judge 
for dissolution of marriage or of nullity of marriage : nor from the order of the 
High Court confirming or refusing to confirm such decree : 

Provided also that there shall be no appeal on 
the subject of costs only. 

56. Any person may appeal to Her Majesty in Council from any decree 
Appeal to Queen in (other than a decree nisi) or order under this Act 

,Council * of a High Court made on appeal or otherwise, 

and from any decree (other than a decree nisi) or order made in the exercise 
■of original jurisdiction by Judges of a High Court or of any Division Court from 
which an appeal shall not lie to the High Court, 

when the High Court declares that the case is a fit one for appeal to Her 
Majesty in Council. 

XIII. — Re-marriage. 


No appeals as to costs. 


57. When six months after the date of an order 
Liberty to parties to marry Q f a High Court confirming the decree for a dissolution 
.again. G f marriage made by a District Judge have expired, 

or when six months after the date of any decree of a High Court dissolving 
a marriage have expired, and no appeal has been presented against such decree 
to the High Court in its appellate jurisdiction, 

or when any such appeal has been dismissed, 

or when in the result of any such appeal any marriage is declared to be 
dissolved, 

but not sooner, it shall be lawful for the respective parties to the marriage 
to marry again, as if the prior marriage had been dissolved by death : 


LEG. REF. 

1 For Court-fee on memorandum of appeal, 
see Art. 7 of Sell. II to the Court-Fees Act 
(VII of 1870). 


■ evidence on commission in England. 167 
I.C. 743=18 Pat.L.T. 686=1937 Pat. 82. 

Sec. 55. — The language of S. 55 provides 
expressly for an appeal from all orders pass- 
ed by the District Judge. It is one of the 
■sections dealing with ‘procedure’ and must 
apply only to the procedure to be followed 
.and the Court to which appeals lie. An ap- 
peal lies from an order of the Court fixing 
amount of maintenance under S. 41. 1937 

Lah. 862. See also 1937 Lah. 417, cited 
under S. 17, supra. During the proceedings 
under the Divorce Act, Court passed an order 
after hearing the arguments of parties. 
Party affected by order appealed. The op- 
posite party contended that appeal was not 
competent. Held, that an appeal lay from 
.such order under S. 55. 39 P.L.R. 262— 
1.W L. 176. Order for payment of ali- 
C.C.M.— 271 


mony is to be executed as a decree, and con- 
tempt proceedings are not the proper remedy. 
32 C.W.N. 179. See 19 I.C. 53=6 Bur. 
L.T. *<>• , „ . „ 

Sec. 56. — Leave to appeal to Privy Coun- 
cil — High Court enhancing rate of alimony 
for wife without her preferring appeal— Ques- 
tion of law — Leave conditional on husband pie- 
cing the wife in funds for contesting the 
appeal. See 1930 M. 159=58 M.L.J. 54. 

Sec. 57.— This section prohibits a re- 
marriage within six months after the decree 
absolute. 30 I.C. 413—38 M. 452. See 
also 29 P.R. 1913=19 I.C. 778=22 P.L.R. 
1913. A second marriage by the successful 
petitioner in a suit for dissolution of mar- 
riage within six months of the date of the 
decree for dissolution is null and void. 48 
C. 636=64 I.C. »25 CW N 710 (F. 
B.). See also 34 A. 203=9 A. L.J. 108. 
Held, also that the reputed wife was not en- 
titled to any permanent alimony. 48 C. ooo 
=25 C.W.N. 710. 
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English clergyman not com- 
pelled to solemnize mar- 
riages of persons divorced for 
adultery. 


59 - 


Provided that no appeal to Her Majesty in Council has been presented 
against any such order or decree. 

When such appeal has been dismissed, or when in the result thereof the 
marriage is declared to be dissolved, but not sooner, it shall be lawful for the res- 
pective parties to the marriage to marry again as if the prior marriage had been 
dissolved by death. 

58. No clergyman in Holy Orders of the [* *] x Church of England 

[* *] 2 shall be compelled to solemnize the marriage* 

of any person whose former marriage has been dis- 
solved on the ground of his or her adultery, or shall 
be liable to any suit, penalty or censure for solemnizing 
or refusing to solemnize the marriage of any such person- 
When any minister of any church or chapel of the said [* *] 1 Church 

refuses to perform such marriage service between any 
English minister refusing persons who, but for such refusal would be entitled 
us^ofS t0 pernut to h&ve the same service performed in such church 

or chapel, such minister shall permit any other minister 
in Holy Orders of the said church, entitled to officiate within the diocese in which 
such church or chapel is situate, to perform such marriage service in such church 
or chapel. 

XIV . — Miscellaneous. 

60 . Every decree for judicial separation or order 
to protect property obtained by a wife under this Act. 
shall, until reversed or discharged, be deemed valid, 
so far as necessary, for the protection of any person 
dealing with the wife. 

.No reversal, discharge or variation of such decree or order shall affect 
any rights or remedies which any person would otherwise have had in respect 
of any contracts or acts of the wife entered into or done between the dates of such 
decree or order, and of the reversal, discharge or variation thereof. 

All persons who in reliance on any such decree or order make any pay- 
ment to, or permit any transfer or act to be made or 
. Indemnity of persons mak- done by, the wife who has obtained the same shall, 
SwuifT notwithstanding such decree or order may then have 
protection order. been reversed, discharged or varied, or the separation 

of the wife from her husband may have ceased, or at 
some time since the maki n g of the decree or order been discontinued, be protected 
and indemnified as if, at the time of such payment, transfer or other act, such decree 
or order were valid and still subsisting without variation, and the separation had 
not ceased or been discontinued, 

unless, at the time of the payment, transfer or other act, such persons had 
notice of the reversal, discharge or variation of the decree or order or of the cessation 
or discontinuance of the separation. 

61 . After this Act comes into operation, no person 
Bar of suit for criminal competent to present a petition under sections 2 and 10 ,, 

conversation. shall maintain a suit for criminal conversation with 

his wife. 

62. The High Court shall make such rules 3 under this Act as it may from 

Power to make rules. time . to consider expedient, and may from time 

to time alter and add to the same : 


Decree for separation or 
protection order valid as to 
persons dealing with wife 
before reversal. 


LEG. REF. 

1 The word “United” was repealed by the 
Repealing Act (XII of 1873) . 

2 The words “and Ireland” were repeal- 
ed by tbid. 

8 For rule in force in Bombay as to con- 
firmation of decrees for dissolution of mar- 
riage, see Bom. R. & 0. 


Sec. 61. — Section does not forbid the 
Crown to prosecute and punish an alleged 
adulterer under S. 497, I. P. Code, when 
moved to do so by an injured husband. 1928 
L. 50=108 I.C. 381. See also 158 I.C. 6 = 
1935 O.W.N. 1015=1935 O. 506. 

Sec. 62 . — See 29 I.C. 178=29 
269. 
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Provided that such rules, alterations and additions are consistent with th& 
provisions of this Act and the Code of Civil Procedure. 1 

All such rules, alterations and additions shall be published in the Official 
Gazette. 


186 . 


one thousand 


SCHEDULE OF FORMS. 

No. 1. Petition by Husband for a Dissolution of Marriage with Damages against Co-res- 

pondent, BY REASON OF ADULTERY. 

(See Sections io and 34.) 

To tffe justice [or To the Judge of ]. 

The day of 

The petition of A.B m) of 

Sheweth 

r 1. * That your petitioner was on the day of 

eight hundred and , lawfully married to C.B., then C.D., spinster, at 

2. That frcm his said marriage, your petitioner lived and cohabited with his said wife at 

and at ,in , and lastly at 

, and that your petitioner and his said wife have had issue of their said marriage,, 
five children, of whom two sons only survive, aged respectively twelve and fourteen years. 

3. That during the three years immediately preceding the day of 

one thousand eight hundred and , X. was constantly, with few exceptions, residing 

in the house of ycur petitioner at aforesaid, and that on divers occasions during the said 

period, the dates of which are unknown to your petitioner, the said C.B. y in your petitioner’s said' 
house committed adultery with the said X.T. 

4. That no collusion or connivance exists between me and my said wife for the purpose 
of obtaining a dissolution of our said marriage or for any other purpose. 

Your petitioner, therefore, prays that this (Hon’ble) Court will decree a dissolution of the* 
said marriage and that the said X.T., do pay the sum of rupees 5,000 as damages by' 
reason of his having committed adultery with your petit ioner’s said wife, such damages 
to be paid to your petitioner, or otherwise paid or applied as to this (Hon’ble) Court 
seems fit. ^ 

(Signed) A.B.* 

Form of verification . 

I, A.B., the petitioner named in the above petition, do declare that what is stated therein 
is true to the best of my information and belief. 


No. 2. — Respondent’s Statement in Answer to No. i. 

In the Court of the day of 

Between A.B., petitioner, 

C,B., respondent and 
XT'., co-respondent. 

C.B . , the respondent, by D.E., her attorney [or vakil], in answer to the petition of A.B.> says, 
that she denies that she has on divers or any occasions committed adultery with XT'., as alleged 
in the third paragraph of the said petition. 

Wherefore the respondent prays that this (Hon’ble) Qourt will reject the said petition. 

(Signed) C.B. 


No. 3. — Co-respondent’s Statement in Answer to No. i. 

In the (High) Court of 

The * day of 

Between A.B., petitioner, 

G.B., respondent and 
X.T., co-respondent. 

X. 2 \ , the co-respondent, in answer to the petition filed in this cause, saith that he denies 
that he c ommit ted adultery with the said C.B., as alleged in the said petition. 

Wherefore the said XT'., prays that this (Hon’ble) Court will reject the prayer of the said 
petitioner and order him to pay the costs of and incident to the said petition. 

(Signed) X.T. 


No. 4. — Petition for Degree of Nullity of Marriage, 
(See section 18.) 


In the (High) Court of 


LEG. REF. 

*See now the Code of Civil Procedure 
(Act Y of 1908 ) . . J 

2 If the marriage was solemnized out of 


India, the adultery must be shown to have 
been committed in India. 

8 The petition must be signed by the peti- 
tioner. 
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To the Han’ble Mr. Justice \or to the Judge of ]. 

The day of 186 

The petition of A.B., falsely called A.D, 

Sheweth, , _ 

1. That on the day of , one thousand eight hundred and , 

your petitioner then a spinster, eighteen years of age, was married in fact though not in law, to C.D., 
then a bachelor of about thirty years of age, at [some place in India,] 

2. That from the said day of , one thousand eight hundred and 

until the month of , one thousand eight hundred and , your 

petitioner lived and cohabited with the said C.D., at divers places, and particularly at 
aforesaid* 

3. That the said C.D., has never consummated .the said pretended marriage by carnal 
copulation. 

4. That at the time of the celebration of your petitioner’s said pretended marriage, the 
said C.D., was, by reason of his impotency or malformation, legally incompetent to enter into the 
contract of marriage. 

5. That there is no collusion or connivance between her and the said C.D., with respect 
to the subject of this suit. 

Your petitioner therefore prays that this (Hon’ble) Court will dedare that the said marriage 
is mill and void. 

(Signed) A.B. 


Form of verification . — See No. 1. 


No. 5 . — Petition by Wife for Judicial Separation on the Ground 
of Her Husband’s Adultery. 


In the (High) Court of 
To the Hon’ble Mr. Justice 


(See section 22.) 


[or To the Judge of ]. 

The day of 186 , 

The petition of C.B . , of , the wife of A,B, 

Sheweth, ^ ^ day of , one thousand eight hundred and sixty 

, your petitioner, then C,D., was lawfully married to A.B., at the Church of 

in the ^ That ^ er marriage, your petitioner cohabited with the said A.B., at 

and at > and that your petitioner and her said husband have issue 

living of their said marriage, three children, to wit, etc,, etc. 1 

3. That on divers occasions in or about the months of August, September and October, one 
thousand eight hundred and sixty , and the said A,B., at aforesaid, committed 

adultery with E.F., who was then living in the service of the said A.B., and your petitioner at their 
said residence . aforesaid. 

4* That on divers occasions in the months of October , November and December , one thousand 
eight hundred and sixty , the said A.B., at aforesaid, committed adultery, 

with GJI., who was then living in the service of the said A.B., and your petitioner at their said resi- 
dence aforesaid. 

5. That no collusion or connivance exists between your petitioner and the said A.B., with 
respect to the subject of the present suit. 

Your petitioner therefore prays that this (Hon’ble) Court will decree a judicial separation 
to your petitioner from her said husband by reason of his aforesaid adultery. 

[Signed] C.B.* 


Form of verification , — See No. 1. 


No. 6. — Statement in Answer to No. 5. 

In the (High) Court of 

B against B . 

The day of • 

The respondent A.B., by W.T., his attorney [or valdl], saith,— 

1. That he denies that he committed adultery with E.F., as in the third paragraph of the 

petition alleged. . . _ _ _ .. 

2. That petitioner condoned the said adultery with E.F., if any. 

3. That he denies that he committed adultery with G.H., as in the fourth paragraph of 
the petition alleged. 

4. That the petitioner condoned the said aduHery with G.H., if any. 

Wherefore this respondent prays that this (Hon’ble) Court will reject the prayer of the 
said petition. 

(Signed) A.B. 


LEG. REF. , 2 The petition must be signed by the peti- 

1 State the respective ages of the children, tioner. 
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No. 7. — Statement in Reply to No. 6. 

In the (High) Court of 

B against B. 

The day of 

The petitioner, C.B . , by her attorney [or vakil], says, — 

i. That she denies that she condoned the said adultery of the respondent with E.F., as in 
the said paragraph of the statement in answer, alleged. 

2 That even if she had condoned the said adultery, the same has been revived by the subse- 
quent adultery of the respondent with GJf., as set forth in the fourth paragraph of the petition* 

(Signed) C.B. 


No. 8. — Petition for a Judicial Separation by Reason of Cruelty. 

(See section 22.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of ]. 

The day of 186 

The petition of A.B. (wife of C.B.) of 

Sheweth, 

1. That on the day of one thousand eight hundred and 

your petitioner, then A.D . , spinster, was lawfully married to C B . 3 at 

2. That from her said marriage, your petitioner lived and cohabited with her said husband 

at until the day of . , one thousand eight 

hundred and , when your petitioner separated from her said husband as hereinafter more 

particularly mentioned, and that your petitioner and her said husband have had no issue of their 
said marriage. 

3. That from and shortly after your petitioner's said marriage, the said <7.-5., habitually 
conducted himself towards your petitioner with great harshness and cruelty, frequently abusing 
her in the coarsest and most insulting language, and beating her with his fists, with a cane, or with 
some other weapon. 

4. That on an evening in or about the month of one thousand eight 

hundred and , the said C.B., in the highway and opposite to the house 

in which your petitioner and the said C.B., were then residing at aforesaid, endeavoured 

to knock your petitioner down, and was only prevented from so doing by the interference of F.D., 
your petitioner's brother. 

5. That subsequently on the same evening, the said C.B . , in his said house at 
aforesaid, struck your petitioner with his clenched fists a violent blow on her face. 

6. That on one Friday night in the month of , one thousand eight hundred 

and , the said C.B., in , without provocation, threw a knife 

at your petitioner, thereby inflicting a severe wound on her right hand. 

7. That on the afternoon of the day of , one thousand 

eight hundred and, your petitioner, by reason of the great and continued cruelty 

K ised towards her by her said husband, with assistance withdrew from the house of her said 
ind to the house of her father at , that from and after the said day of 

, one thousand eight hundred and , your petitioner hath lived 

separate and apart from her said husband and hath never returned to his house or to cohabitation 
with him. 

8. That there is no collusion or connivance between your petitioner and her said husband 
with respect to the sub ? ect of the present suit. 

Your petitioner, therefore, prays that this (Hon'ble) Court will decree a judicial sepa- 
ration between your petitioner and the said C.B., and also order that the said C.B. do 
pay the costs of and incident to these proceedings. 

(Signed) AJB m 


Form of oerificotion. — See No. 1. 

No. 9. — Statement in Answer to No. 8. 

In the (High) Court of 

The day of 

Between A.B., petitioner, and 

C.B . 3 respondent. _ 

C.B., the respondent, in answer to the petition filed in this cause, by W. J , 3 his attorney [or 
vakil], saith that he denies that he has been guilty of cruelty towards the saidg(L0., as alleged in the 
said petition. 

(Signed) C.B. 

No. 10. — Petition for Reversal of Decree of Separation. 

(See section 24.) 

[or To the Judge of 


The’ day of 
The petition of A.B., of 


186 


In the (High) Court of 
To the Hon’ble Mr. Justice 



The Civil Court Manual (Imperial Acts). 


2166 

Sheweth, 

1. That your petitioner was on the day of , lawfully married 

to . 

3. That on the day of , this (Hon’ble) Court, at the petition 

of , pronounced a decree affecting the petitioner to the effect following to 

wit, — 

[Here set out the decree .] 

3. That such decree was obtained in the absence of your petitioner, who was then residing 
at 

[State facts tending to show that the petitioner did not know of the proceedings ; and , further , that 
had he mown he wight have offered a sufficient defence ,] 

or 

That there was reasonable ground for your petitioner leaving his said wife or that his said 

wife. 

[Here state ary legal grounds justifying the petitioner’s separation from his wife.'] 

Your petitioner, therefore, prays that this (Hon’ble) Court will reverse the said decree. 

(Signed) A.B. 


Form of verification. — See No. 1. 


No. 11. — Petition for Protection-Order. 


(i See section 27.) 

In the (High) Court of 

To the Hon’ble Mr. Justice [or To the Judge of ]. 

The day of 186 . 

The petition of C.B . , of , 

the wife of A.B. 


Sheweth, 

That on the day of she was lawfully married to A.B. 

at 

That she lived and cohabited with the said A.B . , for years at , 

and also at , and had had children, issue of her said marriage, 

of whom are now living with the applicant, and wholly dependent upon 

her earnings. 

That on or about , the said A.B . , without any reasonable cause, deserted 

the applicant, and hath ever since remained separate and apart from her. 

That since the desertion of her said husband, the applicant hath maintained herself by her 
own industry [or on her own property, as the case may be] and hath thereby and otherwise acquired 
certain property consisting of [here state generally the nature of the property.] 

Wherefore she prays an order for the protection of her earnings and property acquired since 
the said day of , from the said 

A.B., and from all creditors and persons claiming under him. 

(Signed) C.B. 


No. 13. — Petition for Alimony fending the Suit. 

(See section 36.) 

In the (High) Court of 

B against B 

To the Hon’ble Mr. Justice [or To the Judge of ]. 

The day of 186 . 

The petition of C.B., the lawful wife of 
A.B. 

SbewbtHj 

i. That the said A.B . , has for some years carried on the business of , at 

and from such business derives the net annual income of from Rs. 4,000 to 5,000. 

s. That the said A.B. t is possessed of plate, furniture, linen and other effects at his said 
house aforesaid, all of which he acquired in right of your petitioner as his wife, or 

purchased with money he acquired through her, of the value of Rs. 10,000. 

3. That the said AJS., is entitled, under the will of his father, subject to the life interest 
of his mother therein, to property to the value of Rs. 5,000 or some other considerable amount. 1 

Your petitioner, therefore, prays that this (Hon’ble) Court will decree such sum or sums 
of money b)rway of alimony, pending the suit, as to this (Hon’ble) Court may seem meet. 

(Signed) C.B. 

Form of verification. — See No. 1. • 


LEG. REF. income as accurately as possible. 

x The petitioner should state her husband’s 
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No. 13. — Statement in Answer to No. ia. 

In the (High) Court of 

£ against B. 

A. B., of , the above- 

named respondent, in answer to the peti- 
tion for alimony, pending the suit of C.B. 
says : — 

1 * In answer to the first paragraph of the said petition, I say that I have for the last three 
'years carried on the business of , at , and that, from such 

business, I have derived a nett annual income of Rs. 900, but less than Rs. 1,000. 

a. In answer to the second paragraph of the said petition, I say that I am possessed of plate, 
furniture, linen and other chattels and effects at my said house 

aforesaid, of the value of Rs. 7,000, but as I verily believe of no larger value. And I say that a 
portion of the said plate, furniture and other chattels and effects of the value of Rs. 1,500, belonged 
to my said wife before our marriage, but the remaining portions thereof, I have since purchased 
with my own moneys. And I say that, save as hereinbefore set forth, I am not possessed of the plate 
•and other effects as alleged in the said paragraph in the said petition, and that I did not acquire 
•the same as in the said petition also mentioned. 

3. I admit that I am entitled under the will of my father, subject to the life-interest of my 
mother therein, to property of the value of Rs. 5,000, that is to say, I shall be entitled under my said 
father’s will, upon the death of my mother, to a legacy of Rs. 7,000, out of which I shall have to pay 
to my father's executors the sum of Rs. a, 000, the amount of a debt owing by me to his estate, and 
upon which debt I am now paying interest at the rate of five per cent, per a n num. 

4. And in further answer to the said petition, I say that I have no income whatever except 

that derived from my aforesaid business, that such income, since my said wife left me which she did 
•on the day of last, has been considerably dim in i shed, 

and that such dimunition is likely to continue. And I say that out of my said income, I have to 
pay the annual sum of Rs. 100 for such interest as aforesaid to my late father's executors, and also 
to support myself and my two eldest children. 

5. And, in further answer to the said petition, I say that, when my wife left my dwelling 

house on the day of last, she .took with her, and has ever since 

withheld and still withholds from me, plate, watches and other effects in the second paragraph of 
this my answer mentioned, of the value of, as I verily believe, Rs. 800 at the least ; and I also say 
•that, within five days of her departure from my house as aforesaid, my said wife received bills due 
:to me from certain lodgers of mine, amounting in the aggregate to Rs. > and that she 

has ever since withheld and still withholds from me the same sum. 

(Signed) 

No. 14. — Undertaking by Minor's next friend to be answerable for 
Respondent’s Costs. 

(See sectibn 49.) 

In the (High) Court of 

I, the undersigned, A,B. S of , being the next friend of C.D., who is a mmor, 

and who is desirous of filing a petition in this Court, under the Indian Divorce Act, against -PJL,, 
of , hereby undertake to be responsible for the costs of the said D.D t 

in such suit, and that, if the said C.Z)., fail to pay to the said D.D., when and' in such manner as 
the Court shall order all such costs of such suit as the Court shall direct him (or her) to pay to the 
said D.D., I will forthwith pay the same to the proper officer of this Court. 

Dated this day of 186 

(Signed) AJB. 


THE DOWER ACT (XXIX OF 1839). 1 


No. Short title. 


XXIX The Dower Act, 1839. 


LEG. REF. As to dower when the marriage was con- 

1 Short title, “The Dower .Act. 1830“. tracted before the 1st January, 1886, the Act 

See the Indian Short Titles Act (XIV o£ has been declared, by the Laws Local Extent 

1897). Act (XV of 1874), S. 3, to be m force m 

The whole Act, except as to marriages the whole of British India, except as re- 

^contracted before 1st January, 1866, was re- gards the Scheduled Districts, 
pealed by the Repealing Act (VIII of 1868) . 


Amendments. 


Repealed in part, VIII of 1868 ; XII of 
1891 ; X of 1914. 


Year. 

i8 39 
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[1 €th December, 1839. 

An Act for the Amendment of the Law relating to Dower . 

1. Whereas it is expedient to extend the amendments in the English law 

p of dower contained in the 1 Statute 3rd and 4th Wil* 

ieam* e s liam IV, Chapter CV, to the territories of the East 

India Company in cases which, but for the passing of this Act, would be govern- 
ed by the English law of dower as it existed previously to the passing of the 
aforesaid Statute ; 

It is hereby enacted that the words and expressions hereinafter mention- 
T . ed, which in their ordinary signification have a more- 

nerpre ion, confined cr a different meaning, shall in this Act, ex- 

cept where the nature of the provision or the context of the Act shall exclude 
such construction, be interpreted as follows; that is to say, the word “land” 
shall extend to messages, and all other hereditaments, whether corporeal or 
incorporeal (except such as are not liable to dower), and to any share thereof; 

[******* *]* 

2. .,[* * ^ *] 8 When a husband shall die, beneficially* 

entitled to any land for an interest which shall not 
Widows to be entitled to entitle his widow to dower out of the same at law,. 
tatesT ° Ut ° f es ~ and such interest, whether wholly equitable, or partly 

legal and partly equitable, shall be an estate of 
inheritance in possession, or equal to an estate of inheritance in possession 
(other than an estate in joint-tenancy), then his widow shall be entitled in equity 
to dower out of the same land. 

[* * *]* When a husband shall have been entitled to a 

c . . , 1t + , . of entry or action in any land, and his widow 

to* dower! woxdd b ! ^titled to dower out of the same if he had 
recovered possession thereof, she shall be entitled to 
dower out of the same although her husband shall not have recovered possession 
thereof: Provided that such dower be sued for or obtained within the period 
during which such right of entry or action might be enforced. 

4. { .***]» No widow shall be entitled to 
No dower out of estates dower out of any land which sha l l hav e been abso- 
disposed of. lutely disposed of by her husband in his lifetime or 

by his will. 

5. ■[* * *] s All partial estates and interests, and all charges. 


LEG. RE)F. 

1 Short title, “The Dower Act, 1839". See 
die Short Titles Act, 1896 (59 and 60 Viet., 

' c. 14) . 

2 The words “and every . word importing 
the singular number only shall extend and 


fee applied to several persons or things as 
well as one person or thing” were repealed' 
by Act X of 1914. 

8 The words “And it is hereby further 
enacted, that” in Ss. 2 to 6 were repealed? 
by the Amending Act (XII of 1891) . 



S. 14] 


The Dower Act (XXIX of 1839). 


2169. 


. . created by any disposition or will of a husband, and 

<±^g^d%e P daS S CS ’ f “pranas; contracts and engagements 

to which his land shall be subject or liable, shall be 
valid and effectual as against the right of his widow to dower. 

6. [* * A widow shall not be entitled to dower out of 

■n. , , any land of her husband, when in the deed by which 

a a e deed red by such Iand was conve y ed to or by any deed 

executed by him, it shall be declared that his widow 
shall not be entitled to dower out of such land. 

7. [* * 


or by a declaration in the 
husband’s will. 


*] 2 A widow shall not be entitled to dower out of 
any land of which her husband shall die wholly or 
partially intestate when by the will of her husband, 
duly executed for the devise of free-hold estates, he 
shall declare his intention that she shall not be entitled to dower out of such 
land or out of any of his land. 

8. [* * a * e ] 12 The right of a widow to dower shall be subject 

to any conditions, restrictions or directions which 
Dower shall be subject lo k e declared by the will of her husband duly exe- 

cuted as aforesaid. 


restrictions . 


9. [« 


* *]* Where a husband shall devise any land out of 

which his widow would be entitled to dower if the 
Devise of real estate to same were no t S o devised, or any estate or interest 
dower therein, to or for the benefit of his widow, such 

widow shall not be entitled to dower out of or in any 
land of her said husband, unless a contrary intention shall be declared by his- 
will. 


10 . [* * 

Bequest of personal estate 
to the widow shall not bar 
her dower. 

will. 


*]? No gift or bequest made by any husband to or 
for the benefit of his widow of or out of his personal 
estate, or of or out of any of his land not liable to- 
dower, shall defeat or prejudice her right to dower 
unless a contrary intention shall be declared by his 


11. Provided always, [* * *] 8 that nothing in this Act contained shall 

A t t t h P revent any Court of Equity from enforcing any 

dower ^may 1 be enforced. ^ covenant or agreement entered into by or on the part 

of any husband not to bar the right of his widow to* 
dower out of his lands or any of them. 

12. [* *!]* Nothing in this Act contained shall interfere with any rule 

t eo-ar* • u r j of equity or of any Ecclesiastical Court by which lega- 

still entitled 1 ^preference! c * es bequeathed to widows in satisfaction of dower are 

entitled to priority over other legacies. 

13. [Certain dowers abolished.]' Rep. by the Amending Act, 11891 (XII of 
1891). 

14. :[* * *]* This Act shall not extend to the dower of any widow 

who shall have been or shall be married on or before 
Act not to take effect be- ^ £ rst <ja y 0 f j u i y one thousand right hundred and 
fore the 1st July, 1840. forty, and shall not give to any will, deed, contract,. 
engagement or charge executed, entered into or created before the said first day 

LEG. REF. enacted, that” in Ss. 7 to 10, 12 and 14 

1 The words “ And it is hereby further were repealed by ibid. , _ , 

enacted, that” in Ss . 2 to 6 were repealed by 8 The words “And it is hereby further en* 
the Amending Act (XII of 1891) . acted” were repealed by totd. 

2 The words “And it is hereby further 
C.C.M. — 27a 
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-of July one thousand eight hundred and forty the effect of defeating or preju- 
dicing any right to dower. 

15. [* * *] 1 This Act shall not be construed to affect any right of 

property in land otherwise than by modifying die law 
Saving of certain rights 0 f dower in cases governed by the English law of 
and jurisdiction. dower, or to extend or alter the jurisdiction of any 

‘Of Her Majesty’s Courts of Justice. 


THE EASEMENTS ACT (V OP 1882). 


Year. 

1 N °" 

Short title. 

Amendments. 

1882 

V 

The Indian Easements Act, 
1882 . 

Application extended VIII of 1891 ; 

Amended, XII of 1891 ; X of 1914 . 
Continued in force (with modifications) 
in territory transferred to Delhi Province 
Act VII of 1915 , S. 3 , Sch. III. 
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19. Transfer of dominant heritage passes 
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The Incidents of Easements. 
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26. Liability for damage from want of 

repair. > 

27. Servient owner not bound to do any- 
thing . 

28. Extent of easement. 

Easement of necessity. 

, Other easements — 

(a) right of way; 

(b) right to light or air acquired by 

grant; 

(c) prescriptive right to light or air; 

( d ) prescriptive right to pollute air or 
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(e) other prescriptive rights. 
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„ , LEG. REF. that” were repealed by the Amending Act 

l The words And it is hereby provided (XII of 1891). 
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32. Right to enjoyment without distur- 
bance. 

33. Suit for disturbance of easement. 

34. When cause of action arises for re- 
inoval of support. 

35. Injunction to restrain disturbance, 

36. Abatement of obstruction of easement. 

CHAPTER V. 

The Extinction, Suspension and Revival 
of Easements. 

37. Extinction by dissolution of right of 
.servient owner. 

38. Extinction by release. 

39. Extinction by revocation. 

40. Extinction on expiration of limited 

■period or happening of dissolving condition. 

41. Extinction on termination of neces- 
■sity. 

42. Extinction of useless easement. 

43. Extinction by permanent change in 
dominant heritage. 

44. Extinction on permanent alteration of 
•servient heritage by superior force. 

45. Extinction by destruction of either 
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46. Extinction by unity of ownership. 

47. Extinction by non-enjpyment. 

48. Extinction of accessory rights. 

49. Suspension of easement. 

50. Servient owner not entitled to re- 
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Compensation for damage caused by 
extinguishment or suspension. 

51. Revival of easements. 

CHAPTER VI. 

Licenses. 

52 . “License” defined . 

53. Who may grant license. 

54. Grant may be express or implied. 

55. Accessory licenses annexed by law. 

56. License when transferable. 
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60. License when revocable. 
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64. Licensee’s rights on eviction. 


[17 th February , 1882* 

An Act to define and amend the law relating to Easements and Licenses . 
Wher^js it is expedient to define and amend the law relating to Easements 
Preamble. and Licenses ; It is hereby enacted as follows : — 

Preliminary. 

1. This Act may be called “ The Indian Ease- 
ments Act, 1882 99 1 : 

2 It extends to the territories respectively administered by the Governor 
of Madras in Council and the Chief Commissioners 
of the Central Provinces and Coorg ; 

Commencement. and it shall come into force on the first day of July, 

1882. 


:Short title. 


Local extent. 


LEG. REF. 

1 For Statement of Objects and Reasons of 
“the Bill which became Act V of 1882, see 
Gazette of India, 1880, Pt. V, page 494; for 
Report of Select Committee, see ibid., 1881, 
Pt. V, p. 1021; and for proceedings and 
debates in Council relating to the Bill, see 
ibid., 1881, Supplement, pp. 687, 766 and 
ibid., 1882, Supplement, p. 172. 

The Act has been extended under S. 5 of 
the Scheduled Districts Act, XIV* of 1874, 
General Acts, Vol. II, to the Schedule Dis- 
trict of Ajmer-Merwara, see Gazette of India, 
1897, Pt. II, p. 1415, 

2 The Act was extended to the territories 
respectively administered by the Governor of 
Bombay in Council and the Lieutenant-Gov- 
ernor of the N.-W.F.P. and Chief Com- 
missioner of Oudh by Act VIII of 1891, 
printed Bombay Code, Ed. 1894, Vol. I. 


Sec. 1.— Act is not retrospective. 14 
A. 185 (F.B.); 1934 A.L .J. 728=1934 A. 
336. Act is a complete Code and only in 
places where it is not in force, the Courts 
rely upon English sources for. the law of 
easements and upon justice, equity and good 
conscience. 34 I.C. 450=20 C.W.N. 1158. 
See also 31 C. 503=31 I. A. 53=8 C.W.N. 
425 (P.C.); 7 Bom.L.R. 825.^ The Limi- 
tation Act is remedial and gives a right 
where there is no other right at all, but it 
does not exclude or interfere with other 
titles and modes of enjoyment (as) ease- 
ment. 29 M.L.J. 685=31 I.C. 528. Act 
not in force in Punjab. 85 P.R. 1902; 102 
I.C. 447=1927 L. 492. See also 46 P.L 
R. 226=1944 Lah. 417, Also not in forte 
in Bengal. 22 C. 366. But its principles 
may be applied even in Provinces where the 
Act is not in force as such. 22 C. 300; 
1941 Cal. 289; But see 102 I.C. J47-1927 
L. 492; 91 I.C. 881=1926 C. 307; 1941 
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a. Nothing herein contained shall be deemed to 
Savings. affect any law not hereby expressly repealed ; or to 

derogate from — 

(<z) any right of the f Crown ] 1 to regulate the collection, retention and 
distribution of the water of rivers and streams flowing in natural channels, and 
of natural lakes and ponds, or of the water flowing, collected, retained or distri- 
buted in or by any channel or other work constructed at the public expense for 
irrigation ; * 


LEG. REF. 

1 Substituted by A.O. for ‘Government’ . 


Cal. 289=199 I.C. 689. Principles of 
the Act applied to Berar. See 94 I. 
C. 923=1926 N. 376; 155 I.C. 966=1935 
P. 188. Applicability to Burma. See 6 R. 
667=114 I.C. 519=1929 R. 31; 13 R. 748. 
Although the Easements Act does not apply 
to Burma, the Court must have regard to 
that Act while deciding a question relating 
to an easement. 1940 Rang.L.R. 93=1939 
Rang. 421. The Act is not retrospective in 
its effect and its provisions were extended 
to United Provinces of Agra and Oudh by 
Act VIII of 1891. Neither the Indian 
Easements Act of 1882 nor the Amending 
Act VIII of 1891 can affect the rights which 
were acquired before 1891. 1934 A.L.J. 

728=1934 A. 336. -Decisions of the Calcutta 
High Court on question of easement and 
licence are not to be relied upon as authori- 
ties in places where the provisions of the 
Easements Act are is force. 9 O.W.N. 
986=1933 O. 69=8 Luck. 278. 

Sec. 2 (a ) . — Where a part of the 
sources of irrigation for a ryotwari village 
is a Government tank, Mirasdars who have 
from time immemorial cultivated their wet 
lands with the tank water have a perferen- 
tial right to irrigate from the tank over 
assignees of waste land from the Govern- 
ment. 51 I.C. 734. A ryotwari proprietor 
can claim a supply of water for irrigation 
of his lands from a Government channel. 
But it is for the Government to distribute 
water in any way it thinks fit. 34 M.L.J. 
425=45 I.C. 80. No one has any right to 
interfere with the Government’s exercise of 
its general power of distributing auid limiting 
the supply of water for irrigation in ryot- 
wari villages. But if the Government _ dams 
up water and prevents it from going to 
plaintiff’s land there is a right of suit. 26 
I.C. 18=1914 M.W.N. 788. Government 
is no doubt bound to supply water to wet 
fields, but the ryots have no vested interest 
in tiie maintenance of any particular channels 
for their supply. The ryots cannot claim 
as against Government any right to < take 
water to their fields by any particular 
channel. 1930 M. 621=125 I.C. 74. A 
ryotwari tenant has no right of easement in 
respect of water supply from any particular 
channel. 54 M. 793=1931 M. 284=61 M. 
L.J. 563. Where the evidence was to the 
effect that when the land is undulating only 
the lower lands were cultivated and the 


higher lands were regarded as catchment 
areas but it was not proved that the unoccu- 
pied waste lands from the higher levels had 
ceased to be Government property, held, that 
^der those circumstances it should not be 
said that . the cultivator of the lower lands 
had acquired an easement as against the 
Government for the surface water on the 
higher lands. 7 R. 487=1929 R. 300. The 
construction and control of works and 
sources of irrigation is the special function 
and duty of the Government in India. 24 
M-W-ir 3 ^ 14 LC - 261 • See also 28 M. 
l 2: Z 15 M; L J-J 2 '’ 1 M - L -J- 47; 16 M. 333; 

7 B. 209 ; 28 B. 105 . A ryot in respect of 
ryotwari lands is entitled to receive from 
the Government a supply of water necessary 
and sufficient for the irrigation of his regis- 
tered wet fields. The Government have got 
the right to regulate the method and manner 
of supply. But as an incident to the tenure 
there is a right in the ryot to receive the 
said water. Where the water of a natural 
stream which was until 189$ falling into 
Thangal and exclusively used by the ryots 
of a village, was diverted by them in 1893 
into a tank and for over 30 years it has 
been the customary method to take the water 
of the stream to augment the supply of the 
tank without which it would be impossible 
to cultivate registered wet lands under the ‘ 
ayacut of the tank, the Government must be 
taken to have impliedly recognised this as 
the customary method of supply for the 
time being for the irrigation of the wet 
fields. The fact that the stream is not 
shown as the source of irrigation in the 
settlement register cannot curtail the rights 
of the ryots. If with the consent and 
approval of Government water had been 
diverted . from 1893, and Government chose 
to permit wet cultivation on a large extent 
knowing full well that a without the aid of 
such water it would not he possible for the 
ryots to do so, the ryots must be deemed 
to have a right conferred on them by Gov- 
ernment, a right to the said water, and any 
interference of such right by any one is 
actionable. The ryots can sue for a decla- 
ration of their rights and for an injunction 
restraining interference with such rights by 
the ryots of another village. 46 L.W. 472* 
—1937 Mad.. 957. Where the Government' 
as ‘ upper riparian owner seeks to use the 
waters of a public stream not for a riparian 
tenement, but for the purpose of filling a 
tank situate at a long distance, by putting up- 
a permanent dam across the river, the right 
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(b) any customary or other right (not being a license in or over immoveable 
property) which the [Crown] 1 the public or any person may possess irrespective 
•of other immoveable property ; or 

(1 c ) any right acquired, or arising out of a relation created before this Act 
•comes into force. 2 

*[3. All references in any Act or Regulation to sections 26 and 27 of the 
Construction of certain re- Indian Limitation Act, or to sections 27 and 28 

ference to Act XV of 1877, of Act No. IX of 1871 4 shall, in such territories, to 
rand Act IX of 1871. which this Act extends, be read as made to sections 

15 and 16 of this Act.] 


LEG. REF. 

1 Substituted by A.O., 1937 for ‘Govern- 
ment’ . 

2 Substituted by the Repealing and Amend- 
ing Act X of 1914, S. 2 and Ch. I. 

8 Repealed by Act IX of 1908. 

4 Repealed by Act XV of 1877. 

to divert water to such a tank in such 
manner is in the nature of ■ easement and not 
a riparian right. The lower riparian owner 
is therefore entitled to insist that there 
•should be no excessive user and that the 
•easement should be enjoyed in a manner 
consistent with his rights and without in- 
creasing the burden of the easement. If 
the Government claims the easement by pre- 
scription, it is for the Government to show 
the extent of the prescriptive right. The 
burden is not on the lower riparian owner 
in an action by him against the Government 
on the ground of excessive user, to prove 
that he has suffered damages as a result of 
any specific act of the Government. The 
suit cannot be regarded as one between two 
riparian proprietors. If it is proved that 
•silt has accumulated over or near the dam 
in a way calculated to obstruct the natural 
flow of water over the dam, the plaintiff 
(lower riparian owner) is entitled to- relief 
•against the defendant (Government) unless 
the latter can show that the plaintiff’s remedy 
is barred by limitation. The obstruction 
caused to the free flow of water in the river 
by such accumulation amounts to a 
’*Vmisance,” and the riparian owner who is 
injured thereby may take steps to abate it 
•even by going on the other person’s land, if 
■only he can do it peacefully. If this is not 
permitted, his remedy is to sue for an in- 
junction and damages. The position is the 
same even when natural causes combine with 
the existence of the dam to bring about the 
obstruction. The fact that the Government 
has acquired a right by prescription to 
maintain the dam would riot give the Gov- 
ernment any immunity in respect of all other 
•obstructions that may arise in the natural 
course of things by reason of the existence 
of the dam. Nor can a plea of limitation 
be raised in respect of the removal of such 
obstruction. The injury caused to the lower 
riparian owner by such obstructions is in 
the nature of a “continuing wrong” within 
the meaning of S. 23, Limitation Act, and 
•the lower riparian owner would have a cause 


of action accruing de die in diem until the 
opposing party acquires a prescriptive right 
to maintain the obstruction. It is also very 
doubtful whether a prescriptive right could 
be acquired at all in respect of a shifting or 
changing mass like silt accumulation. The 
acquisition by the Government of a prescrip- 
tive right to maintain the dam will not of 
itself entitle them to all the waters inter- 
cepted by the dam, but only to such water 
as they have been accustomed to take. If 
they are entitled to draw water through a 
channel with certain dimensions, they cannot 
enlarge the dimensions of that channel, 174 
I.C. 229=46 L.W. 862=1938 Mad. 180. 
Customary right proof of. See 90 I.C. 
976=1926 A. 130. See also 37 C.W.N. 18 
=1933 C. 539=146 I.C. 427. 

Sec. 2 (&) : Customary Right. — A 

custom in order to be valid must be ancient, 
invariable, reasonable and certain, whereas 
an easement need not be reasonable. 29 N. 
L.R. 85=142 I.C. 153=1933 N. 74. When 
it is found that the_ inhabitants of a village 
have certain legal rights arising out of im- 
memorial user of certain land as a village 
gopat, which they have never surrendered, 
the Courts are bound to defend and enforce 
such rights. 60 C.L.J. 213=1935 C. 201. 
Customary rights — Right of pasturage by 
long user — Villagers’ right to graze cattle 
over lands of adjjacent village—~Owner not 
their landlord — Enforceability of such 

rights. See 63 C. 851. Customary right 
and prescriptive right — Distinction. 71 M. 
L.J. 268; 66 C.L.J. 270. The customary 
right referred to in S. 2 Cb) of the Ease- 
ments Act must be one which is possessed 
irrespective of immovable property. The 
right for drainage, that is for the water, 
which is in or comes on to the land of a 
person to flow over certain other ground, is 
a right which is connected with the immov- 
able property owned by him. Such a right, 
therefore, does not amount to a customary 
right, but amounts to an easement tinder 
S. 4 of the Easements Act. 1936 A. L.J. 
1160=1936 A. 879. Use of buildihg as a 
mosque with consent of zamindar — If 
licence — Nature of right. 156 I.C. 922 — 
1935 A. L.J. 1269=1935 A. 891. 

A Claim to Profits a prendre over the 
soil of another such as a right to fish with- 
out stint and for commercial purposes which 
might lead to the destruction of the sub- 
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CHAPTER I. 

Of Easements generally. 

4. An easement is a right which the owner or occupier of certain land pos- 
« t?***™^ ” a^*a sesses, M such > for beneficial enjoyir cnt of that 

land, to do and continue to do something, or to prevent 
and continue to prevent something being done, in or upon, or m respect of, certain 
other land not his own. 


ject-matter is a claim of right unknown to 
law and a custom alleged in its support is 
had and unreasonable. Though this prin- 
ciple is not, perhaps, applicable to the case 
of a right in gross ( fishery) vested in the 
inhabitants of a particular village the fact 
that the fish is to be taken for commercial 
purposes and the fact that under the custom 
alleged, any of the persons has the right to 
bring in as many others as he chooses on 
payment of a nominal fee are factors which 
stamp the custom with considerable # uncer- 
tainty as regards the persons entitled to 
exercise the right and unreasonableness that 
stand in the way of its being pleaded as 
having created a right. Further, though the 
payment of a reasonable fee is not real 
objection to the validity of a custom if one 
such existed, the fact that the fee was paid 
per head of persons fishing was antagonistic 
to the idea of a right enjoyed without leave 
and licence. 37 C.W.N. 18=1933 C. 539. 
See also 61 C. 45=151 I.C. 813=1934 C. 
461. 

Customary Easement and Customary 
Right, Distinction between. — A customary 
easement remains an easement and can exist 
only for the beneficial enjoyment of other 
land. It is merely appurtenant to the domi- 
nant heritage and cannot exist in gross. A 
right over property that exists in gross and 
not for the beneficial enjoyment of other 
property is not an easement, though it may 
be a customary right. Such rights exist 
independently of the Easements Act and are 
expressly excluded from its operation by 
S. 2 (&). Merely because the villagers 
have a right to graze in the C class forest 
land, they cannot be said to be occupiers of 
it, nor is the claim to go through a particu- 
lar field in order to reach the C class forest 
a claim for the beneficial enjoyment of their 
houses in the abadi. A right of passage by 
the villagers through a particular field for 
going to the Government forest with their 
cattle is not an easement but a customary 
right. 29 N.L.R. 85=1933 N. 74. See 
also 71 M.L.J. 268. 

Sec. 4 . — See 1937 A.L.J. 249=1937 A. 
428=1. L.R. 1937 A. 511. 

Over what Property and how can 
Easements be acquired. — Easements can be 
acquired over artificial structures such as flat 
masonary, or roofs of shops. 45 I.C. 585= 
21 O.C. 78. Claim to property, or in the 
alternative to an easement over the same is 
competent. 41 C.L.J. 370=1925 C. 
788; 1938 Nag. 415. See also 1939 


Nag. 197; 1939 Sind 110; 1933 Bom. 122; 
1939 Bom. 149. In order that a plaintiff 
should prove the right to an easement, he 
must show the exercise of that right with 
the necessary animus throughout the statu- 
tory period. The question of animus is a 
question of fact. Though a plaintiff in a 
case to establish right of easement may in 
his pleadings raise inconsistent pleas, yet if 
he leads evidence to show that he is the 
owner of the land over the statutory period 
or some part of it, he dearly destroys his 
case which is dependent upon his showing 
that he is not the owner of the land over 
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rights of owner but the exercise of the 
rights over the land of another. In such a 
case the plaintiff must necessarily fail on 
both the grounds as one plea is fatal to the 
other. I. L.R. (1939) Kar. 307=1939 Sind 
110. Neither writing nor registration is 
necessary for the creation oT easement. 96 
I.C. 276, following 31 A. 612. The right 
of easement necessarily implies both the 
dominant and servient tenements belonging 
to different persons. No easement could be 
acquired in favour of one property as 
against another both owned by the same 
man. 24 S.L.R. 208=1930 S. 34; 1940 
93=iQ39 Rang. 421; 1937 Cal. 
572— I. L.R. (1937) 1 Cal. 569. Easement 
and ownership-— Distinction — Person exercis- 
ing easement right — Cannot acquire title 
toe land by adverse possession. See 
A.I.R. 1944 Pat. 261. For the ac- 
quisition of an easement along with other 
things it is essential that the dominant owner 
a fixed or ascertained person or 
°Lri? ersons capable of acquiring the 
nght. Where the evidence shows that 
hindhis m general had been making use of 
the land in question, held , that this could 
not establish a right of easement as Sindhis 
in general are a variable body of persons 

i tSn a *r k ? ar>able of acquiring any 
right. 1940 Mar. L.R. 122 (Civ.). A 

suit to enforce an easement can be brought 
not only by the owner of the land hut also 
by the occupier. 123 I.C. 230=1930 S. 152. 

i"® i?* , pe ^ on to so and take water 

trom a well standing on a neighbouring land 
w a nght _ °f easement and the Court can 
grant an injunction restraining a stranger 
from interfering with the plaintiff’s right. 

flec .essary for the plaintiff to prove 
the* £?l; se 7 ien j tenement is the tenement of 

has interfered 

with his right. 27 A.L.J. 1120=1929 A. 
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The land for the beneficial enjoyment of which the right exists is called 
the dominant heritage, and the owner or occupier 
Dominant and servient hen- thereof the dominant owner ; the land on which the 
tages an owners. liability is imposed is called the servient heritage, and 

the owner or occupier thereof the servient owner. 


779. Private persons who merely happen to 
reside in houses in a public lane cannot sue 
for alleged encroachments in that lane, for 
no right of easement can be acquired over 
a public lane. 118 I.C. 520=1929 A. 504. 

Illustrative Cases — (1) What are 
Easements. — The definition of easement 
applies to a projection of eaves in a dry 
country as well to a country having abun- 
dant rainfall, the purposes of the eaves being 
only to discharge rain water. 38 B. 1=21 
I.C. 352=15 Bom.L.R. 876. See also 38 
Bom.L.R. 264=1936 B. 219. 

Privacy, Right of.— The law does not re- 
cognise the right of privacy unless it depends 
upon prescription, grant or local usage, 10 
P. 280=133 I.C. 163=1931 P. 212; 159 
I.C. 683=1935 A. 1062. See also 40 P. 
L.R. 483; 28 I.C. 674; 1934 All. 527; 22 
Bom.L.R. 226; 1929 All. 809; 1935 A.L.J. 
432 cited under S. 18 infra. 

Easement and Licence. — See 29 Bom. 
L. R. 312. Easement necessarily con- 
notes the existence of a dominant tene- 
ment and a servient tenement. Hence 
a concession given to villagers personally to 
enjoy the shamilat of another village is not 
a right of easement but a licence. 152 I.C. 
141=1934 Pesh. 96. The possession of a 
punkh or eaves overhanging another’s land 
is an easement and is no occupation of pro- 
perty. 37 B. 491=15 Bom.L.R. 551. See 
also 38 Bom.L.R. 264=1936 B. 219. Right 
of way for the use of the sweeper, who is 
also a Municipal servant can be acquired 
as an easement. 28 Bom.L.R. 601=95 


I.C. 170=1926 B. 282. 

Quasi easements. — See 176 I.C. 966= 
1938 Sind 145, cited under S. 18, infra . 

What are not Easements. — Right to 
bury in another’s land does not fall within 
the general definition of “easement” . It 
cannot be deemed a right. 66 I.C. 640=34 
C.L.J. 319. The right to bury or cremate 
the dead on land belonging to other persons 
cannot be acquired by prescription. 138 
I.C. 325=33 P.L.R. 157=1932 L. 256. 
Such a right can . be acquired by dedi- 
cation or by prescription as a mode of acqui- 
sition or extinction of substantive or primary 
rights by lapse of time, described as acqui- 
sitive prescription. 60 C.L.J. 566=39 C. 
W.N. 387=1935 C. 357. Private rights of 


way, not appurtenant to a dominant tene- 
ment, like public rights of way, are not ease- 
ments. They are rights in gross and can 
be enforced as such. 59 I.C. 319. A right 
of passage over a public road is not an 
easement. 48- A. 560=1926 A. 538. A 
right to go on to a neighbours land to 
gather the fruits therefrom a portion of a 


tree alleged to belong to the plaintiff is not 
an easement. Such a right cannot be ac- 
quired by prescription. 43 M.L.J. 152= 
1922 M. 398 [(1895) A.C. 1 Foil.]. A_ 
general right of easement to use a roof as a 
place of setting or drying clothes or for 
other purposes can be acquired under the 
Act. User may be either by the dominant 
owner or by his tenants beyond the statutory 
period. User without permission is user as 
of right. 45 I.C. 585=21 O.C. 78. A per- 
son has no right to cut off the overhanging 
branches and the penetrating roots of a tree 
belonging to his neighbour when the tree is 
growing partly on his land and partly on 
his neighbour’s land for many years past. 
22 Bom.L.R. 790=44 B. 705. But see 
114 I.C. 512. Where a soapnut bush which 
had taken root exclusively on the plaintiff's 
land was shown to have spread over largely 
on a tamarind tree on the land of the de- 
fendant and it was shown that the plaintiff' 
alone had been enjoying the produce, held, 
that the adjoining owner was not entitled 
to claim the produce or prevent the owner 
from collecting the same. Quaere, whether 
when the fruits have fallen on the land of 
the adjoining owner from the overhanging 
branches the owner of the tree can go over 
the adjoining land without committing tres- 
pass to collect such fruits. 8 Mys.L.J. 
136. 

Who can acquire easements. — S. 4 of 
the Act shows that not merely the “owner” 
but even an “occupier” may acquire an ease- 
ment. 52 L.W, 610= (1940) 2 M.L.J. 
655 and there is no prima facie reason why 
the enjoyment of a person as an “occupier” 
should not be tacked on under S. 15 to his- 
enjoyment as “owner” if there is no inter- 
ruption in his user. 1934 M, .575=67 M. 
L.J. 262. See also 20 N.L.J. 99; I.L.R. 
(1937) All. 511=1937 A.L.J. 249=1937 
All. 428. Where the easement of a right of 
way in respect of a stair case existed for 
the benefit of the dominant tenement, the 
upper storey of certain shops, and later on 
a right of way in respect of the same stair- 
case but for die benefit of a different domi- 
nant tenement altogether, namely a mosque, 
is claimed, it was held that the owner of a 
right of way was not entitled to transfer the 
right in such a manner. 1938 A.L.J. 1238 
=1939 All. 194. Where a person who has- 
already completed 20 years user becomes a 
co-sharer, he cannot claim any right of ease- 
ment. The position will be the same even if 
easement has been established in a previous* 
suit. 23 Pat. 115 — A.I.R. 1944 Pat. 261. 

No Reciprocal Easements.— It is not 
possible to acquire a reciprocal easement for 
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Explanation . — In the first and second clauses of this section, the expression 
■“ land ” includes also things permanently attached to the earth : the expression 
“ beneficial enjoyment ” includes also possible convenience, remote advantage, 
and even a mere amenity ; and the expression “ to do something ” includes removal 
and appropriation by the dominant owner for the beneficial enjoyment of the 
dominant heritage, of any part of the soil of the servient heritage or anything 
growing or subsisting thereon. 

, Illustrations. 


(a) A as the owner of a certain house, has a right of way thither over his neighbour B i s 
land for purposes connected with the beneficial enjoyment of the house. This is an easement. 

/i\ A ^ the owner of a certain house, has the right to go on his neighbour B's land, and 
*0 take^ water* for the purposes of his household out of a spring therein. This is an easement. 

(c\ A as the owner of a certain house, has the right to conduct water from B's stream to 
“Supply the fountains in the garden attached to the house. This is an easement. 

(d) A as the owner of a certain house and farm, has the right to graze a certain number of 
hi* own cattle on B's field, or to take, for the purpose of being used in the house, by himself, his family 
loda-ers and servants, water 6r fish out of C?s tank, or timber out of D*s wood, or to use, for 
t^purporeof manuring his land, the leaves which have fallen from the trees on E’s land. These 
are easements. 

, g \ £ dedicates to the public the right to occupy the surface of certain land for the purpose 

of passing and re-passing. This right is not an easement. 

(f) A is bound to cleanse a watercourse running through his land and keep it free from 
obstruction for the benefit of 5, a lower riparian owner. This is not an easement. 


the benefit of the servient tenement by the 
•exercise of an easement by the dominant 
owner. 22 X.C. 514 — 19 C.L.J. 45. 

Profit a prendre. — The right to hunt in 
a jungle and to appropriate the game is a 
right known in English law as a right to 
■orofit a prendre in gross. 2 r. L.J. us — 
39 I. C. 868. A right in gross or profit a 
prendre may be established by the same sort 
of evidence as is used to establish either a 
profit a prendre appurtenant or an easement 
in the ordinary sense of the word. (5 U 
■945* 19 C. 544 and 14 C.L.J. 572 Ref*} 
61 C. 45=151 I.C. 813=1934 C. 46U The 
right which involves the total exclusion ol 
the owner of the soil from its enjoyment, 
such exclusion not being physically for user 
by person claiming it cannot be claimed as 
art easement. 130 I C. 546=1931 S1=25 
S.L.R. 257. See also 37 C.W.N. 18—146 
I C. 427=1933 C. 539. There is no ease- 
ment known to law which gives exclusive 
and unrestricted use of a piece of land. 
Hence there can be no easement which 
would prevent the_ owner of the servient 
tenement from making ordinary use of his 
land, and if the easement demanded would 
entirely oust the owner of a holding, such an 
-easement cannot be claimed. 154 I.C. 468 
=1935 R. 56. The right of Vagan 1 attach- 
ed to the ownership of the front part of 
the “ghat” to use the back part under cer- 
tain conditions is a right of easement and is 
enforceable against a purchaser even if he 
had no notice of the right claimed. 1931 A. 

L. J. 267=1931 A. 207. The # ordinary 
right of ryotwari, land-holders against Gov- 
. eminent to water sufficient to irrigate their 
'fields is not an easement within the meaning 
of S. 4. It is an incident of ryotwari tenure 
•whether it be regarded as having a contrac- 
tual or proprietary origin. 54 M. 793=1931 

M. 284=61 M.L.J. 563. 


Permissive User. — No question of ease- 
ment could arise where the user of the de- 
fendant’s land was permissive. 21 A. L.J. 
436=1924 A. 50. 

Party Wall. — Where a co-owner raises 
the height of a party wall with the consent 
or acquiescence of the other owner, the wall 
so raised is also joint unless the other co- 
owner has consented to the exclusive user 
of the wall by the party raising it, 1932 L. 
48=32 P.L.R. 755. Where one of the 
joint owners of a party wall had made a 
hole therein and enjoyed light through the 
hole for more than 20 years, held, that he 
had acquired an easement and the other 
owner could not close the hole. 33 P.L. 
R. 930=1933 L. 28. 

Sec. 4: (Expl.). — A lessee of land who 
has taken it for building purposes cannot 
acquire a right of way by easement over 
other lands owned by his lessor. Such a 
lessee by reason of his being the owner of 
the materials of the house, would not be- 
come an owner within the meaning of S. 4 
of the Easements Act, by virtue of the 
Explanation that ‘land’ includes also things 
permanently attached to the earth. I.L.R. 
(1938) All. 538=1938 A.L.J. 436=1938 
All. 293 (jF.B.) . 

Secs. 4, 12 & 15.— An easement of light 
like any other easement, must be acquired, 
under S. 12 of the Act, by the owner or on 
his behalf, by the person in possession. 
Therefore, if a lessee acquires a right to 
light, he acquires it on behalf of the owner, 
i.e., the absolute owner; and he cannot ac- 
quire it on behalf of the owner as against 
such owner. A man cannot acquire an ease- 
ment as against himself. Hence a lessee 
cannot, under the Easements Act» acquire a 
right to light by prescription over adjoining 
property which belongs to his landlord. A 
lessee who builds a house as a permanent 
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Continuous and disconti- 5 . Easements are either continuous or disconti* 
app^entT^3CTQCQts anCi n ° n " nuous » apparent or non-apparent. 

A continuous easement is one whose enjoyment is, or may be continual 
^without the act of man. 

A discontinuous easement is one that needs the act of man for its enjoyment. 

An apparent easement is one the existence of which is shown by some per- 
omanent sign which, upon careful inspection by a competent person, would be visible 
•to him. 


A non-apparent easement is one that has no such sign. 

Illustrations . 

(a) A right annexed to B’s house to receive light by the windows without obstruction by 
•'his neighbour A. This is a continuous easement. 

(b) A right of way annexed to A’s house over B’s land. This is a discontiguous easement. 

(c) Rights annexed to A’s land to lead water thither across B’s land by an aqueduct and to 
• draw off water thence by a drain. The drain would be discovered upon careful inspection by a 

person conversant with such matters. These are apparent easements. 

(d) A right annexed to A’s house to prevent B from building on his own land. This is a 
non-apparent easement. 


6. An easement may be permanent, or for a term of years or other limited 
. . period, or subject to periodical interruption, or exer- 

limitcd time cisable only at a certain place, or at certain times, or 
between certain hours, or for a particular purpose, or 
on condition that it shall commence or become void or voidable on the happening 
• of a specified event or the performance or non-performance of a specified act. 

Easements restrictive of ccr- 7. Easements are restrictions of one or other of 

tain rights. the following rights (namely) : — 


■.structure on the land comprised in the lease 
does not become the owner of the house for 
more than the leasehold interest in the land. 
1 That is the ownership of a chattel and an 
. easement cannot be annexed to a chattel. 

An easement of light cannot therefore be 
; acquired on behalf of a house, apart from 
the land. 45 Bom.L.R. 795=1943 Bom. 
443=1. L.R. (1943) Bom. 690. Where a 
person claims in a suit rights of ownership, 
possession and enjoyment in respect of cer- 
tain properties and fails in it, he cannot 
subsequently bring a suit claiming rights of 
. easement over the same properties. A per- 
son claiming rights as easement must be 
• conscious of the fact that the property over 
which he was exercising his rights were not 
his own and that it belonged to another. He 
cannot be said to establish a right of ease- 
ment, when it is shown that during part of 
the prescriptive period he has exercised the 
right now claimed by bin) as easement, not 
as a right over property of another, but as a 
right over property which at the time he 
« considered to belong to himself. 48 Bom.L. 
R. 25 (F.B.). 

Sec. 5. — The right to use a staircase is 
not a continuous easement as defined in S. 
5 of the Act. 117 I.O. 381=1929 L. 848. 
Artificial water-courses or openings for tak- 
ing water from a tank or bund axe apparent 
■ and continuous easements. (34 M. 487; 2 
M. 46 and 1924 M. 108, Ref.) 1930 P. 7 
t=ll P.L.T. 637=124 1.0. 385. Right of 
repair being a discontinuous easement is 
not lost even though not enjoyed within 2 
: years next preceding suit. 1941 N.L.J. 

C.C.M.— 273 


655. 

Court-fee. — Claim to injunction by per- 
son in occupation of property — Maintaina- 
bility — Enquiry into title of plaintiff in pro- 
perty — If arises— Court fee. (1940) 2 M. 
L.J. 655. 

Sec. 7: General — Natural Rights and 
Easements. — The right incident to the 
ownership of land, in the nature of easement 
but not a right of easement as such, is called 
a natural right and is distinct from the right 
of easement. Where one is claimed, the 
other does not arise. 54 I.C. 504. As to 
water-course, the water of which is largely 
increased in volume by percolation see 64 
I.C. 158. The ownership of free natural 
elements, such as air and water and of all 
wild animals living therein is obtained by 
occupancy or appropriation.- 3 P.L.T. 53= 
64 I.C. 346. An occupier of abutting lands 
cannot be restrained in the exercise of his 
natural rights simply because he becomes a 
lessee of other lands not abutting. 24 I.C. 
685=1914 M.W.H. 481. Where the water 
of a stream has been used for irrigating only 
abutting lands, the owner of abutting' lafidte 
cannot be restrained from using more than e 
reasonable quantity by another to whom *u> 
material diminution is caused. 24 I.C. 685." 
The actual and not a mere thre&tetoe&utfe of a 
stream which has been used for irrigating only 
near-by lands to irrigate lands other than, 
those abutting on the stream gives a right to 
>su e . 24 I.C. 685. A ryotwari tenant ha* no 
right* of easement in respect of the water- 
supply from 1 a particular channel* 54 M. 
793=5*31 M. 284=61 M.L.J. 563. 
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(a) The exclusive right of every owner of immoveable property (subject; 
Exclusive right to enjoy. kw for the time being in force) to enjoy and. 

dispose of the same and all products thereof and acces- 
sions thereto. 


Illustrative Oases* — No one has power 
for the safety of his own property, to direct 
or interfere with a natural stream running a 
natural outlet, and if he does so, he will be 
liable in damages to afiy one who is injured 
by his act. 19 A.L.J. 736=43 A. 688. 
■Where the rain water falling on plaintiff's 
land which is on a higher level, flows across 
defendant's land which is on a loweT level, 
the plaintiff’s light is a natural right not 
acquired by prescription, and it cannot be 
interested with by the defendant. 24 I.C. 
91=12 A.L.J. 685. See also 27 I.C. 268= 
19 C.W.N. 54. There is no easement of 
prospect or of privacy. 36 O.L. J. 406=1923 
O. 256 (But see also cases under S. 18, 
’infra.) Every one may build upon or other- 
wise utilise his own land regardless of the 
fact that his doing so involves an interfer- 
ence with the light which would otherwise 
reach the land and building of another per- 
son. 1923 C. 256. If windows are opened 
the neighbour may, by building on his own 
land, obstruct the light which would other- 
wise reach them. 1923 C. 256. Same principle 
has been applied to partition of joint proper- 
ties. 36 C.L.J. 406=1923 C. 256. On a seve- 
rance of tenements by a partition of joint pro- 
perty, and in the absence of a contrary inten- 
tion, expressed or necessarily implied, ah such 
/easements as are apparent, continuous and 
necessary for enjoying any of the undivided 
shares when the partition was effected, pass 
to the co-parceners to whom such shares are 
respectively allotted in severalty. 1923 C. 
256. Every person has a right to do anything 
on his own land with regard to the diversion, 
storage or the uses of water in any way he 
chooses provided that he does not allow or 
cause that water to go upon his neighbour's 
land so as to affect it in some other way 
than the way in which it had been affected 
before. 41 I. O. 47. Every one is entitled, 
in the absence of controlling rights of ease- 
ment or servitude regarding his premises, to 
protect his premises against the flow of water 
from adjacent lands or houses. 248 P.L, 

B. 1912=16 I.O. 797 (29 M. 539 Eel). The 
fact that the water discharged from a domi- 
nant tenement flows over the servient tene- 
ment without a definite channel, . cannot pre- 
vent the acquisition of an easement. 40 C. 
,458=17 C.W.N. 306 (E.B.). (8 C.W.N. 
2.44, Over.) Even the rights of the riparian 
owners may be acquired by easement. 1923 
Xi. 594. A person has no right to obstruct 
the water of a stream except to the extent 
i to which he has had prescriptive use* 41 I. 

C. 47. 

, , Meaning or Words. — “Owner” does not 
necessarily mean absolute owner. 42 M. 567 
t=37 M.;DvJ.,3§==50 I.O. 291. It includes 


bmited owner such as lessees or persons : 
.having derivative interest in the property. 42 
M. 567. An occupier of zemindari lands is. 
an * 1 owner ' ' within the meaning of illustra- 
tion (j) to the section. 24 I.C. 685=1914 
M.W.N. 481. The term “natural right" to ■ 
drain covers only the right to allow rain 
water f alli ng on land of a naturally higher • 
level to drain off by surface flow along 
whatever lines the water could find its way 
on the neighbouring land. The right to drain 
off water brought according to the custom : 
and usages of the country along irrigation 
channels upon the land may also be said to * 
be a natural right. 44 I.C. 500=1918 M. 
W . N. 167 . Each upper owner in a system 
of connected tanks in different villages sup- 
plied with water by or through a permanent 
or artificial channel, is entitled in the flood ' 
season, 1 6 fill his tank, which is of sufficient 
storage capacity for Ayakut and they must, 
subject to this, allow the water to flow freely 
on to the lower tank till the last of them is ■ 
supplied. 41 I.O. 24=6 L.W. 572. What- 
ever may he the means adopted to let out 
the surplus, the owner of the tank in such - 
cases, cannot increase the storage capacity 
of his tank beyond its capacity at the begin- 
ning which, in many cases, can only be proved 
by the customary flow of water. 41 I.C. 24. 
An easement right to keep a latrine on ano- 
ther man's land is unknown to law and can- 
not be acquired by prescription. 29 I.O. 865 
=19 C.W.N. 864. 


Bip aeian Bights. — The lower proprietor 
owns a natural servitude without claim to 
compensation to the higher, in respect of ’ 
water naturally flowing upon it; hut the 
higher land owner cannot exceed his natural 
right by sending water not going there natu- 
rally. Short of this the upper owner may 
interfere with the flow of water. 36 M. 149 ■ 
fc=25 M.L.iT . 276. A riparian proprietor is 
entitled to use the water of the stream for- 
irrigation of his lands without causing injury 
to other riparian proprietors. 18 I.C. 284=3 
Z7 M. 369 (note). Natural stream — Intercep- 
tion of flow of water by upper riparian * 
owner — Stream and feeding channels flowing 
in well defined courses — Lower owner is 
entitled to sue for mandatory injunction. 

I. L.B. (1937) Mad. 510=(1937) 1 M.L. 

J. 216=1937 Mad. 310=45 L.W. 188, 
See also 1945 N.L.J. 80=1945 Nag. 106. 
Biparian right is a natural right and is not 
lost by non-user. Until some other person * 
acquires a right of easement to substantially 
di minis h Jhe water available to the owner,. . 
the riparian right cannot be affected or lost. 
104 I.O. 781=1927 M. 1167. It is a right 
incidental to the ownership of the land upon.’ 
which the air or the water lies, just as much.: 
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as is tile right to make the silt deposited by 
rivers or the lava thrown up by a volcano 
or rain or snow falling from the sky. 3 P. 
L.T. 53=64 I.O. 316. Erecting a dam across 
the bed of the river is a common method 
of using the water of a stream by a riparan 
proprietor. 64 1.0. 316. Water of stream 
— Diversion of, for purposes of irrigation — 
Permanent masonry structures — Claim to 
right of — Evidence disproving but disclosing 
right to diversion by erection of temporary 
structnres of. 34 G.W.N. 512=1930 
P.C. 42=58 M.L.J. 285 (P.C.). A ripa- 
rian proprietor should not take more water 
than he was taking before, but he can use the 
water to raise wet crop in lands in which it 
was customary to raise only dry crops. 18 
I.O. 294=37 M. 369. An easement exists 
for the benefit of the dominant tenement alone 
and the servient owner cannot insist, on its 
continuance by the dominant owner or claim 
damages for abandonment. 65 I.O. 84. If 
water running through an artificial channel 
on a neighbour's land has all along been 
flowing to the plaintiff *s land it is open to the 
plaintiff to insist on its continuance on the 
footing of a lost grant or old arrangement. 
65 I.O. 84. 

PmooLATiNG Water. — W ater flowing in a 
known channel or percolating through the 
soil is not the subject of property or capable 
of being granted to any body. .Two of the 
exceptions to this role are (1) where the 
water hows to a person's property and there 
is no one to share with him the use of the 
water or to call him to account for any use 
he may make of it; (2) where flowing water 
is appropriated or taken into possession, but 
the right of property exists during such pos- 
session only. Where the source of a stream 
is not known and there is no natural flow of 
the water in a known and defined channel 
outside the limits of the land of a person, 
such person is the owner of the water col- 
lected on his land. I.L.R. (1945) Nag. 
273=1945 N.L.J. 80=A.I.E. 1945 Nag. 
106. Though according to the theory 
of decisions about percolating water, no 
one, not even the owner of the soil 
under which it flows, . has any property 
in such water till it reaches a defined channel, 
and though there is therefore no infringe- 
ment of any right of property by appropriat- 
ing such percolating water yet an owner may 
be guilty of a breach of contract, if by ap- 
propriating underground percolating water 
from his land, he causes diminution of _ a 
supply which he is obliged by law to maintain. 
54 M. 793=1931 M. 284=61 M.L.J. 563. 
The doctrine of percolating water flowing 
underground in undefined channels as settled 
by English decisions should not be applied^ to 
the water carried in sandy bed of an Indian 
river in dry months between monsoon to 
monsoon. Necessary modifications must be 
made in die* English law of flowing water to 
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04 .M.. 793 As between owners of land nr 

HS ta ’*<» 

channels by percolation. As & conseqSSHS 

wta « «. «£ tad, WSV'Jf -- 

prrntes the underground percolating 4 
which would otherwise have flowed iniThk 
well or stream and makes it unavaihM.^S 
him and this even when it L ZSKS £ 
improper motive or maliciously. ButtiS 
other owner cannot go on his * 
land, dig there and® take £d£Si 
water found there and justifT^S 
because the water was running in uncUfinod 
channels, as that would 
an actionable wrong. Th e s 6 t4ig S ahoulf 
be done on one’s own property. 5* M 793 
The right to take from an irrigation channel 

^h Wate «-° S d“ ay * 6 reasona hIy required 
for the cultivation of a second crop of tie. 
customary character upon the suit Lnd 
for this purpose to construct, when e Z 
necessary, a chappaJcatv. or temporary growing- 
of the required length in the bed Of S 
gation channel is not of too indefinite a cha- 
racter to be incapable of acquisition by pre- 
scription. 58 I A. 195=5* M. 427=6*1 T 

, / (P-O.). So far as the right to 

K " eonoerned , fundamental pLti<£ 
" 1 ** « VeI 7 Pfsouw entitled to build right 
*JP. liinits of hxs own property lit- 

doing so, h e must not infringe the rights of 
the owner of adjoining property. But these- 
rights have first to be acquired. If they are 
not acquired, then the fundamental portion 
remains. If the fundamental position i* 
ttat a man ia entitled to build right up to 

the mere 

fact that he exercises that right cannot be 
regarded as an actionable nuisance Th* 
remedy of a person who does not want to be 
incommoded by, such building is in 

perfcy. He should take care to leave rack 
gap between his land and the other persons’ 1 ' 
as will, in his opinion, ensure him that nri- 
vacy and comfort which he desires. As the. 
ordinary law does not prevent a person from- 
bmldmg as h e pleases on his property pro- 
vided it does not amount to an actionable- 
nuisance, Municipal Corporations and Town 
Improvement Trusts are entrusted with kvedaT 
powers to regulate buildings. But tho&f* 
powers cap. only be exercised by those bodies! 

If those^ bodies are satisfied Or decline to 
take action, no one e&e cah claim the ri&hfc' 
to wield, -(he, powers with which those bodies’ 
have been specially endowed by statute 
Where .the. plaintiff and the «!af jdJant axe- 
adjoining owners Of land, and the’ Munici- 
pal Committee, after considering the objec- 
tions of the plaintiff, gives sanction to the 
defendant* to build ’on his land on certain 
terms agreed to by him, but the’ defendant 
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(b) The right of every owner of immoveable property (subject to any law 
for the time being in force) to enjoy without distur- 
Rights to advantages arising bance by another the natural advantages arising from 
can situation. itB situation. 8 8 


does not fulfil those terms, it is not open to tenement who has acquired a pres- 

the plaintiff to sue the defendant complain- criptive right to the use of light and air 

ing that the defendant has broken his agree- through certain defined apertures can insist 

meat with the Municipal Committee. In the on the preservation to him of only such quan- 
first place lie agreement with the Municipal titles of light and air as might be reasonably 
Committee cannot be looked upon as a con- required for 'comfortable occupation. He is 

tract, and in the second, the Municipal Com- not entitled to the excess even if he had en- 

mittee is not the plaintiff *s delegate or joyed it in the past . If there is an infringe- 
trustee. 1945 N.L.J. 295=A.I.B. 1945 ment he could sue the person guilty thereof 

JTag. 231. only if the diminution amounted to an ac- 

Shio. 7 (h). — The owner of higher lands, tionable nuisance. This principle applies at 
is entitled to discharge surface water oveT least in the Provinces where the Easements 
adjacent loweT land. 41 LG. 863—22 C.W. Act does not apply hut the Limitation Act 
JST. 666. See also 205 1.0. 22; 1942 CaL does. A.I.E. 1945 Cal. 438. See also I. 

*261. Eight to discharge surface water on L.E. (1942) Kar. 225. The right to re- 
land at lower level — Nature of — Such right ceive light across another’s land is not a 
if may be extinguished— Change in original natural incident of property but can only be 

disposition of lands — Effect of. See A.I-R- acquired as an easement either by grant or 

1942 Cal. 261. Where owing to the silting up prescription. Unless and until such a right 
of a stream into which the water thus dis- has been acquired in the manner of other 
■charged ultimately flowed, the level of the bed easements, no amount or mode of ohstruc- 
■of the stream became higher than the adjacent tion is actionable. I-L.E. (1942) 1 Cal. 
lower land to the inconvenience thereof, held, 488=46 G.W.N. 136= A.I.E. 1943 Cal. 35. 
that dominant owners weTe still entitled to As to right to sue for infringement, see 44 
exercise their rights. 22 C.W.N- ;»666. Cr.L.J. 288; 207 I.C. 83; 204 I.C. 370. 

A plaintiff cannot claim damages for injury Obiter : Where a landlord is not himself in 

caused to the crops on his land by the shade occupation of any premises affected by in- 
caused by trees standing on his neighbour s terference with easements of light and air 
land. 19 N. L.E. 191=1924 N. 69. It can- connected. with those premises, he is not en- 
uot be said that every owner of a field has titled to relief unless he proves that by rea- 
ihe right to have the sun’s rays fail on it aon 0 f the interference with the easements of 
from every possible direction. 1924 N. 69. .light and air enjoyed by those premises he 

There cannot be such a right, for if it were has been damnified apart from the damage 

allowed, , the use _ and enjoyment of the or inconvenience caused to the tenant in oc- 
nd joining fields by their owners would cupation. The Court is not concerned with 
be very largely restricted. 1924 JN. 69. inconvenience caused to a tenant of the plain- 
Every owner has got the right to tiff who ^ not a p ar ^y to the suit. I. L.E, 
open apertures in his own waU # and ( 2942 ) Kar. 306=A.I.E. 1943 Sind 17. 
unless by doing so he invades the privacy 

of any other pre-existing and well established The user of a building has no materiality 
right vested in his neighbour, the latter can- whatsoever in cases of the easement of light 
not force him. to close the apertures. The and air. Even a tenement which is vacant 
neighbour’s remedy is to build on his own f or the statutory period of 

land or otherwise obstruct the apertures. 20 years or over can during the same period 
1933 L. 847. ^ t of non- occupation acquire easement rights 

Sec. 7.Illtts. (<Z). — The right referred to in over the servient tenement. A.I.E. 1945 

El. (d) to S. 7 is the right of every owner of Cal. 438. Where the owner of a dominant 

land to so much light and air as pass vert** tenement has acquired an easement right to 

cally over the land. No one is entitled to light and air and his right is infringed in 

light and air which pass laterally or at an suc h a wa y as to amount to a nuisance he 

•angle to the vertical unless he has acquired cannot be compelled to make structural alte- 

such a right by prescription. Even when rations to provide ventilation, in order to en- 

such a right has been acquired by prescrip- a hi e the servient owner to commit nuisance, 

ton or agreement, a person cannot maintain a.I.R. 1945 Cal. 438. In order that the 

•a right of action unless he can show not only infringement of an easement of light and air 
that the right has been . infringed may not amount to an actionable nuisance the 
but that there has been a substantial nuisance balance of light and air left must be suffi- 
to his comfortable and beneficial occupation cient for comfortable occupation having re- 
•of the premises. 1945 N.L.J. 295— A. I. E. g a rd to the ordinary notions of mankind, the 
*1945 Nag. 231. word ‘ mankind’ being understood to mean 

. Light and air — Prescriptive right mankind of the locality or class to which the 

-^Extent to which it mat be parties belong. It would be wholly contrary to 

— The Owner of a dominant the ordinary notions of people > in India that 
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Illustrations of the Rights above referred to . 

(a) The exclusive right of every owner of land in a town to build on such land, subject 
to any municipal law for the time being in force. 

(£) The right of every owner of land that the air passing thereto shall not be unreasonably 
polluted by other persons. 

(<r) The right of every owner of a house that his physical comfort shall not be interfered, 
with materially an d unreasonably by noise or vibration caused by any other person. 

(d) The right of every owner of land to so much light and air as pass vertically thereto. 

( 0 ) The right of every owner of land, that such land, in its natural condition, shall have the- 
support naturally rendered by the subjacent and adjacent soil of another person. 

Explanation . — Land is in its natural condition when it is not^ excavated and not subjected to- 
artificial pressure ; and the “ subjacent and adjacent soil ” mentioned in this illustration meanf. 
such soil only as in its natural condition would support the dominant heritage in its natural condition.. 

(/) The right of every owner of land that, within his own limits, the water which naturally 
passes or percolates by, over or through his land shall not, before so passing or percolating, be un- 
reasonably pollated by other persons. 

(g) The right of every owner of land to collect and dispose within his own limits of all water 
under the land which does not pass in a defined channel and all water on its surface which does 
not pass in a defined channel. 


they should sleep in a room at night with all 
the doors open. Moreover, occupation means 
occupation by all the members of the family 
and the occupation of a room with the doors 
open would not he appropriate in the case of 
females. Therefore, the habitability of a 
room from the point of ventilation cannot be 
judged on the hypothesis that the doors would 
he kept open. Hence in considering whether 
the ventilation had been affected to such an 
extent as to make the room unfit foT com- 
fortable occupation the doors cannot betaken 
into consideration. A.I.R. 1945 Cal. 438. 
Both under the Limitation Act and the Ease- 
ments Act the easement of light and air is 
acquired by a building and not by any parti- 
cular room in a building. Therefore, if such 
an easement has been acquired and if it has 
been infringed, in judging whether the dimi- 
nution has been such as to amount to a 
nuisance regard must be had not merely to the 
effect upon the particular room where the 
aperture or apertures are situated but to the 
entire building. A.I.R. 1945 Cal. 438. 
An infraction of an easement right of light 
and air becomes actionable only when the 
obstruction amounts to a nuisance. Where 
the proof as regards the extent of obstruc- 
tion is not definite or satisfactory, the test 
of the 45 degrees rule may be adopted as a 
’•tlunhlp Puide, though there is no rule of 
law or rule of evidence to that, effect. The 
Court has to take into consideration the 
locality in which the tenement is situate as 
also the fact that the tenement has other 
sources of light and air. 23 Mys.L.J*. 93. 
Merplv because there is a change in the use 
to which the dominant tenement is put sub- 
sequent to the acquisition of the right to 
light and air by the dominant owner by 
prescription, it does ntft follow that that is 
interruption in the enjoyment of the right of 
free passage of light and air to the domi- 
joajafc tenement, and the dominant owner does 


not lose the right he has acquired. 23 Mys. 
L.J. 93. 

Sec. 7, Illtjs. (e). — Where the defendant, 
who was the owner of the land adjoining' 
that of the plaintiff, dug a drain at a distance- 
of about 2 feet 2 inches from the plaintiff ’sr 
wall to a depth which went below the founda- 
tion of the plaintiff’s wall and the plaintiff 
wall collapsed as a result of it and the plain- 
tiff brought in a suit for damages, held, that 
as there was artificial pressure upon the 
building of the plaintiff and that artificial 
pressure had produced a greater stress than 
the stress which the soil was able to bear 
when deprived of the support of the sub- 
jacent soil of the defendant, the plaintiff 1 
could not succeed unless he proved the right 
of easement for 20 years. 1930 A.L.J. 340 
■=1929 A. 885. The right of support of land 
in its natural condition by adjacent land isr 
a natural right and incidental to the owner- 
ship of property. Any change in the land 
supported which converts its natural charac- 
ter into an artificial character such as would 
be caused by placing buildings upon it or 
excavating it would obviously impose a 
changed or increased burden on the adjoining- 
land the effects of which would not alter or 
‘increase the previous obligation unless the* 
existence of an easement could be proved. 
1929 A. 885. The right to the support of land 
in its natural state vertically by the subjacent 
strata and laterally by the adjacent soil is a; 
right to which- the owner of the surfaced 
of common right prima facie entitled. The 
right of an owner of lend ifQ.thf support 
"from adjacent or subjacent soil ^is not that 
the substance supporting bis^ soil s h all not 
be removed, but that the enjoyment of his 
land be not disturbed by the removal of its 
support. 11 J&. 47=1*3 I.O. 202=1933 R. 
18. See also 19$0 A.L.J*. 340; 59 O. 363 
=131 I.O. 667=1932 O. 542. 
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(A) The right of every owner of land that the water of every natural stream which passes 
by, through or over his land in a defined natural channel shall be allowed by other persons to flow 
within such owner’s limits without interruption and without material alteration in quantity, direc- 
tion force or temperature ; the right of every owner of land abutting on a natural lake or pond 
into or out of which a natural stream flows, that the water of such lake or pond shall be allowed by 
other persons to remain within such owner’s limits without material alteration in quantity or tempe- 
rature* 

(i) The right of every owner of upper land that water naturally rising in, or felling on, such 
land, and not passing in defined channels, shall be allowed by the owner of adjacent lower land to 
run naturally thereto. 

(,*) The right of every owner of land abutting on a natural stream, lake or pond to use and 
consume its water for drinking, household purposes and watering his cattle and sheep ; and the 
.right of every such owner to use and consume the water for irrigating such land, and for the purposes 
of any manufactory situate thereon, provided that he does not thereby cause material injury to other 
like owners. 

Explanation . — A natural stream is a stream, whetner permanent or intermittent, tidal or tideless, 
on the surface of lan d or underground, which flows by the operation of nature only and in a natural 
and known course. 


Sbjc. 7. IfcLus. (g). — Indian Courts should he 
liberal in recognising irrigation rights as 
natural rights of as strong a character as any 
other, provided the loweT riparian owners 
are not injured and the quality and the wide 
participation of the benefits of the natural 
stream are not interfered with. 34 M.L.J. 
223=43 I.C. 113* In India a riparian owner 
'must be confined to the land which is on the 
bank of the stream or which extends from 
that bank to a reasonable depth in land. 34 
M.L.J. 223. A depth of more than half a 
furlong would usually be unreasonable. 34 
M.L.J. 223. The right of a riparian owner 
is not restricted to lifting up of water from 
a natural stream and carrying it at once to 
the land but extends to the temporary stor- 
age of water in Wells before carrying it on 
to the irrigated lands. 34 M.L.J. 223. 
Every land owner has a natural right to 
collect and retain upon his own land the sur- 
face water not flowing in a defined channel 
and pnt it to such use as he may desire. 4 
P.Ii.T. 81=2 P. 110. He may also allow 
It to flow away in the usual course of nature 
upon the lower lands of his neighbour and 
cannot be bound to prevent it from so doing. 
2 P. 110. He cannot do this, however, by 
an artificial discharge upon his neighbour’s 
land unless he has acquired an easement which 
his neighbour is bound to submit to. 2 P. 
110 . If he should acquire such an easement 
the owner of the servient tenement acquires 
no reciprocal rights as against the owneT of 
■the dominant tenement with regard to the 
surface water, that is, water not passing 
through a defined channel. 2 P. 110. But 
■see cdso 66 I._0. 84. Lost grant — Presump- 
tion of — Artificial water course — Channel con- 
structed by person owning three villages — 
Channel having source in first village and 
passing that and second village and then to 
third village— Water intended solely for be- 
nefit of third village — Villages passing into 
hands, of different owners — Right of owner 
.of third village to bed and bunds — No pre- 
fannption of lost grant. Held*, that the pre- 
sumption of a* lost grant or legal origin could 


not be applied to the circumstances of the 
case and the first and secont of these and 
not the owner of the third village was 
entitled to the bed and bunds of the chan- 
nel in the villages belonging to themj the 
fact that those two villages had previously 
belonged to the same proprietor would not 
justify any presumption of a grant to the 
same person as owner of third village P; 
and all that the Court could say in such a 
case was that the proprietor of those two 
villages had parted only with such rights as 
Were necessary for allowing the channel to 
pass through their lands. 1945 M.W.N. 
71, 165=58 L.W. 73=A.I.R. 1945 Mad. 

; 176= (1945) 1 M.L.J. 9. 

Seo. 7, Illtts. (A), (i) and (i).— - No 
riparian owner ijj entitled to obstruct a 
public river. 21 Cr.L.J. 55=54 I.C. 407. 

, Riparian owner has a right to the usufruct 
of the river or stream which passed through 
liis land . This is not an absolute or ex- 
clusive right to the flow of the water but 
to the reasonable enjoyment of the same. 
10 I.C. 181. The right which an upper 
owner has to allow rain water on his land 
to flow out to tlie adjacent tenement is a 
natural right under the Easement Act- 
125 I.C. 529=1930 M. 676. See also 1938 

A. L.J. 486=1938 All. 363. A riparian 
owner is not entitled to impound the water 
flowing in defined and natural channels, but 
is entitled only t,o use it as it passes. The 
rights of a riparian owner are subject to the 
right of a lower riparian owner to have the 
water of the channels or streams flow in 
the customary manner down to him. Inter- 
ference with such flow is an actionable wrong 
especially where the flow is totally cut-off* 
1937 M. 310= (1937) 1 M.L.J. 216 (E. 

B. ); I.L.R. (1937) Mad. 510=45 L.W. 
188. There is a natural right of drainage 
from higher lands to lower lands of water 
flowing in the usual course of nature and kto 
undefined channels. This principle is em- 
bodied in 111. (i) to 8. 7 of the Easements 
Act. Bnt the . right of the superior pro- 
prietor is not quite absolute. It Would not 
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for instance be within Ms right to introduce 
•water wMch was foreign to the land. Fur- 
ther there is no obligation upon the owner 
of ihe lower land to submit to an artificial 
•discharge of water from his neighbouring 
"lands. When land is so located that* water 
naturally or in the course of ordinary agri- 
cultural operations descends from the estate 
of the superior proprietor to the inferior 
■estate, the owner of the latter cannot do 
anything to prevent the course of such 
water. The upper proprietor may drain 
his land and the proprietor below must re- 
' ceive the water so drained; but the upper 
proprietor may not by adopting a particular 
system of drainage or by introducing altera- 
tion in the mode of drainage cause the drain- 
age water to flow to his neighbour's land in an 
injurious manner. The upper owner fur- 
ther, is not entitled to do anything that will 
throw on the inferior tenement any water 
wMch would not naturally come there- The 
upper proprietor has no doubt the right to 
collect the water falling from the higher 
ground in one body in the course of drain- 
ing the land. But that right is again not 
absolute. That can only be done without 
/hurting the inferior tenement. 47 Xi.W. 
564-1938 Mad. 649= (1938) 2 M.B.J. 108. 
See also 18 Pat-L.T. 806=1938 Pat. 71; 
1938 Pat. 73=174 I.C. 710. A person who 
rightfully possesses land on a Mgher level 
has the right to discharge the surplus rain) 
water wMch falls on Ms land on to the 
land on the lower level when it has a natu- 
ral drainage in -that direction. The owner 
of the lower land is bound to accept this 
wateT, and cannot raise artificial barriers on 
his land wMch will cause the water to ac- 
cumulate on another's property. He cannot 
do this even if it is necessary to protect his 
own property. Of course such a right can 
be acquired in special ways, wMch must be 
pleaded and proved. I.L.B. (1945) Nag. 
750=1945 N.L.J. 452. It is now well 
settled that the right of an upper land-owner 
to throw Ms surface water on to land at a 
lower level is a natural right, and not in 
the strict sense of the word ‘an easement'. 
In other words, it is a right wMch is not 
acquired, but is an incident of property 
• owing its origin to the disposition and ar- 
rangements of nature. It is incapable, 

J therefore, of being lost by non-nser or ex- 
tinguished permanently, and the m ax i m 
•** tantatm prescription quantum possessium ” 
jia s no application. Bti+ +he«e natural rights 
and liabilities may be altered by contract or 
grant, express or implied, as well as by en- 
joyment of an adverse easement obstructing 
the flow of the water from the higher to 
the lower ground. It follows, therefore, 
that if any artificial alteration is made in 
the configuration or disposition of the lands 
or any conditions are otherwise created af- 
fecting the exercise by the upper owner of 
flria natural right to di s charge his surface 


water to the lower level such as by excavat- 
ing a fchal or channel between the two tene- 
ments then this fact alone will not be suffi- 
cient to determine whether the natural right 
is thereby merely suspended for the 
being or finally extinguished. The purpo- 
ses for which, and the circumstances in wMch 
the altered conditions are brought into ex- 
istence as well as the subsequent mode of 
user or enjoyment will all have to be looked 
into. 74 O.L.J" . 95. See also 205 I.C. 22; 
1942 CaL 261. In India the right of an , agri- 
culturist to drain off into the lower lands the 
water brought into his land for ordinary agri- 
cultural operations, is a customary right and 
not a natural right. (Dictum of Sadasiva 
Auyar , *7., to the contrary in 1918 M.W.N. 
167 not approved.) Every landowner has a 
natural right to deal with his surface drain- 
age water as he pleases; he can collect it 
and use it on his own land or he can let it 
find its way by gravitation to his neighbour 's. 
land if that is at a lower level than his own 
land; but the owner of the lower land may 
acquire bv prescription, as an easement res- 
tricting this natural right, the right to throw- 
water back to the land at a higher level. 
Hence where the owner of the lower land 
has acquired an easement to restrict the 
natural flow to such an extent as it may be 
restricted by a bund which has been in ex- 
istence for over 25 years, the owner of the 
Mgher land cannot claim to breach the bund 
at a particular point to let out the water un- 
less be has acquired sueh a right as an ease- 
ment. ( Wright v. Howard, 24 R.R. 169; 

1 M. 335 and 24 0. 865, Bel. on.) 14 B. 
544=163 I.C. 453=1936 B. 282. See algo 
17 Mys.L. I. 123=44 Mvs.H.O.R. 105. 
The owner can exercise this right to drain 
off the water that collects on his land or 
that is brought into Ms land, by opening 
vents in the bund wMch he has put up along 
the boundary between his land and the ad- 
joining land lower down, so long as no 
damage is caused to the owner of the adjoin- 
ing land. 52 M. 426=3929 M. 337=56 M\* 
L.J. 311. The right of a riparian owner to 
use the water of a stream either for irriga- 
tion or manufacture is an extraordinary use 
of water and is subject to the condition that 
the use of the water by otter proprietors 
should not be affected. 51 I.C. 949. Natu- 
ral stream — Riparian owners— -Bights of — 
Interception of flow of water by hyper ripa- 
rian owner — Stream and feeding tributaries 
flowing in well-defined chaimels— Right of 
lower owner to sue for mandatory injpid- 
tion. ‘ 168 I.C. 337=1937 M. 

1M.U. 216. It is not ri#&tfnl to Abigher 
riparian owner to use the watte* for irriga- 
tion in such a way asf to interfere with an 
easement acijuired by prescription by a lower 
riparian owner. 44 I.O. 19. t 4 'Where 
through his own fault flood-water' accumu- 
lates on a man '& land, his neighbour is en- 
titled to put up bunds to protect his land. 
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The, former cannot claim a right of natural 
drainage and restrain the latter from put- 
ting up the. bund. 1 R. 427=1924 B. 86. 
Natural right of drainage — Extent of right. 
1071.0. 203; 24N.L.B. 122=1928 N. 184. 
Where a stream, having a continuous flow 
at the beginning, subsequently diverts itself, 
it is a natural stream and the owners of the 
land below cannot put a dam. across it to the 
damage and injury of upper owners. 28 M. 
L.J. 98=26 I.C. 800. Where there is a 
competition between the rights of the owner 
of land on a higher level to allow water to 
pass in its natural flow without obstruction 
and the rights of the owner of the lower 
land to use it as he pleases, the latter’s 
right must give way to the former. In 
such a case, the owner of the lower land can- 
not erect a bund to obstruct the flow of 
water. 62 I.C. 128. An owner of land 
throngh which a river or other natural chan- 
nel flows is not bound to clean it though he 
is bound within certain limits as between 
himself and other riparian owners not to do 
anything which will obstruct the flow of 
water or materially interfere with their 
rights. 33 A. 619=8 L.L.J. 640. A ripa- 
rian proprietor can only take for the pur- 
pose of irrigation so much water as is neces- 
sary without materially diminishing what is 
allowed to descent. 62 I.C. 276=20 Cr. 
L.J. 612. Under certain circumstances, 
and provided the flow of water in the stream 
is not materially prejudiced and interfered 
with, an upper riparian owner may have a 
right to divert water for the purposes of 
irrigation even by the putting up of a bund. 
1934 M, 683=40 L.W. 373=67 M.L.J. 373. 
The quantity of water that can be abstracted 
and used without infringing that essential 
condition must in all cases be a question of 
circumstances, depending • mainly upon the 
size of the stream and the proportion- which 
the water bears to entire value. 52 I.C. 
276. Riparian proprietors can permanently 
divert water for agricultural purposes and 
irrigation. The question is. whether the use 
was reasonable having regard to the custom 
of the adjoining country. 43 I.C. 235=3 
PatL,J. 51. "Where a reparian owner has 
made a diversion for the irrigation of his 
own tenement, the surplus water which 
would otherwise be wasted may be taken in 
a channel by another riparian owner to irri- 
gate his land. 43 I.C. 235. The policy of 
law should be to encourage and protect all 
beneficial use of the water. 43 1.0. 235. 
As to limitation for suit, see 
Natural lake or maduga belonging to Gov- 
ernment bounded by Zamindari villages — 
Riparian rights — Right of Zamindar to use 
lake water for irrigation of lands abutting 
on the lake free of charge — Right of Gov- 
ernment to levy water cess. 163 I.C. 87 
=1936 M. 550. 

Right to put a dam. — P laintiffs as lower 
riparian proprietors sued the upper riparian 


proprietors complaining that the putting up- 
of a dam by the defendants higher up inter- 
fered with the flow of water in the stream 
and claimed a declaration that the defen- 
dants had no right to use the water for 
irrigatiott, a direction for the demolition of" 
the dam put by the defendants and for a 
permanent injunction prohibiting the defend- 
ants from ever putting up a dam across the 
river. The defendants in their written 
statement claimed that what they did was in 
the exercise of their riparian rights as upper 
owners and did not plead any special rights* 
founded on contract, custom or prescription. 
The lower appellate Court framed the in- 
junction in the form, that the defendants be* 
prohibited from putting up such a dam as- 
will cause diminution to the flow of water- 
to which plaintiffs would be entitled. Held, 
that in the light of the rights declared by 
Ulus. ( h ) and ( j ) of 6. 7 of the Easements/ 
Act, the proper decree to be passed was to* 
declare that the defendants are entitled to* 
such rights in the stream as belong to an 
upper riparian owner and that they are not 
entitled to put up the dam complained of in 
the plaint, and to restrain them, their agents • 
and servants by an injunction from inter- 
fering with the stream in such a way as to- 
diminish materially the flow of the stream. 
1934 M. 583=67 M.L.J. 373. All that the* 
decided cases lay down is that the rule ini 
Fylands v. Fletcher about the absolute liabi- 
lity for damage, negligence or no negligence, - 
when water which is stored on land escapes, 
does not apply in the case of irrigation tanks * 
in India which have been used from time im- 
memorial as storing places for water for the 
convenience and benefit of surrounding areas .* 
of land. That, however, does not entitle a 
person to enlarge his store of water by flood- 
ing land on a higher level belonging to some- 
body else, or if he is permitted for one rea- 
son or another to do this during certain 
periodds of the year, it does not entitb him* 
to travel further and enlarge either the* 
period or the area of inundation beyond that 
which was originally permitted. I.L.R. 
<1945) Nag. 750=1945 N.L.J. 452. 

Precarious supply op water — No RIGHT 
op Easements. — Where there has been no - 
continuous and consistent use of the water 
by the owner of lands lower down, by the 
aid of which he could raise his crops and' 
which could be deemed beneficial, in some* 
years the water was insufficient and in some 
years it was excessive, he cannot be held to 
have obtained any prescriptive right to the 
supply of water in sufficient quantity. 56 - 
M. 696=1933 M. 646=65 M.L.J. 179. 

b Privacy, Right op. — There is no inherent 
right to privacy, and such a right, if it can* 
arise at all, can arise only by prescription, 
“grant or local usage. 10 P. 280=133 I.C. 
163=1931 P. 212. See. notes under S. 18, 
infra. It cannot be' said that the custom of: 
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CHAPTER II. 

The Imposition, Acquisition and Transfer of Easements. 

8. An easement may be imposed by any one in the circumstances, and to- 
TA „ . the extent, in and to which he may transfer his interest 

Who may unpose easements. ^ ^ heritage on which th e liability is to be imposed. 

Illustrations . 

(a) A is a tenant of B*s land under a lease for an unexpired term of twenty years, and has- 
power to transfer his interest under the lease. A may impose an easement on the land to continue 
during the time that the lease exists or for any shorter period. 


privacy which exists in the United Provin- 
ces protects the apartments of men as well 
as women. The custom and law as to pri- 
vacy is that new constructions should not he 
made to overlook apartments which are gene- 
rally occupied and used by women and have 
been so occupied and used for a period suffi- 
ciently long to establish a right of privacy. 
It would be stating the custom too widely 
to lay down that any portion of any house 
used and occupied by men should be pro- 
tected. I.L.R. (1945) All. 607=1945 A. 
L.J. 213=A.I.R. 1945 AH. 335. The 

owners of a house which has been exposed to 
the view of their neighbours cannot claim 
a greater right of privacy than they had in 
fact enjov e d, merely because some new con- 
structon has been put on at a place from 
where the identical portion of the house of 
the complaining party had been visible. A 
plaintiff cannot be granted any relief in a 
case where there has been no fresh invasion 
of his right of privacy but merely a more 
restricted view has been brought about, by 
an alteration in the house of the defendant 
and by this restricted view a suspicion has 
been created in the mind of the plaintiff that 
some one might unobserved look into that 
part of the house which was always open to 
the same view. 1945 O.W.N. 313=A.I.R. 
1945 Ouclh 308. Right of privacy — Custom 
as to — Kaira district in Gujarat — Injunction 
to restain invasion. See 44 Bom.L.R. 401. 

Sec. 8. — An easement right can be con- 
ferred by the owner of the servient tene- 
ment for cash consideration and whether it 
takes the shape of a sum paid in cash once 
for all or paid from time to time cannot, 
make any difference in the legal nature of 
the right conferred on the owner of the 
dominant tenement. 27 I.C. 920=2 L.W. 
27. Uninterrupted enjoyment to raise a 
presumption of right, must have been ac- 
quiesced in, by the owner of the servient 
tenement where from continued user the 
Court is asked to presume a grant of a 
right of way. 54 I.C. 936. Knowledge of 
such user on the part of the servient owner 
is an essential condition to the acquisition 
of an easement. 54 I.C. 936. The pre- 
sumption of lost grant is allowed only when 
the enjoyment of easement cannot be other- 
wise accounted for. 50 I.C. 933; 1927 C. 
363. A right of way can be created by a 
verbal agreement. 9 Bur.L.T. 222=34 I. 
O. 95. Whether a grant of an easement 
arises by implication on a conveyance of 
274 


land depends on the intent of the parties, 
which must clearly appear, in ordeT to de- 
termine the intent the Court will take into* 
consideration the circumstances attending 
the transaction, the particular situation of 
the parties and the state of; the thing! granted 
This principle holds only where there is no* 
express contract relating to the matter. 36 
C.L.J • 406=1923 C» 256. Right to XckffOfU- 
in a river ghat can be acquired as an ease* 
ment by prescription. 1931 A. L.J. 267= 
1931 A. 207. Where a Zamindar has been 
using the water of a channel for irrigating 
his lands from the time of the permanent 
settlement, the Court may presume from the 
long possession and enjoyment a right to* 
use the water free of charge. Though an. 
actual grant of an easement is not discovered 
or proved it will be presumed. 45 I. A. 302' 
=37 M.L.J. 724=24 O.W.N. 446 (P.C.). 
118 I.C. 225=1929 A. 862. A tenant 


can acquire a right of easement to * 
take water from a well standing in the ad- 
joining land held by another tenant under' 
the same landlord. 118 I.C. 225=1929 A. 
862. The nature of a permanent tenure is: 
such that it permits of the creation of ease- 
ments by its holder. 115 I.C. 884=1929' 
P. 124. The public, as such, cannot acquire 
the ownership of immovable property or an* 
easement on such property by prescription. 
But the user by the public may be evidence- 
of a dedication. 44 M.L.J. 638=47 M. 
116=1923 M. 624. A dedication to be valid 


must be to the public at large and not to* 
any section of it. 47 M. 116. As to con- 
struction of deeds granting easement, see- 
19 B. 799; 60 P.R. 1888. Where there is 
an express grant of a private right of way” 
to a particular place, to the unrestricted use- 
of which the grantee of the right of way is- 
entitled, the grant is not to be restricted to 
access to the land for the purpose for which 
the access would be required at the time of* 
the grant. Where by an award the defend- 
ants were given a right of ,way to theirt 
house (without any qualifications) over a 
courtyard belonging to the plaintiffs ww 
subsequently built a P 

house, the right of way granted to th » y 
dudes a right of passage ftw 9 W 
cleaner. 34 BonuL.R. 1150=1932 B. 574. 
The mere finding that a pamd^a is old is no- 
finding in law that easement has been esfe* 
blished with respect thereto. .66 I.O. 922: 
=3 L.ip.J. 58. 
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(b) A is a tenant for his life of certain land with remainder to B absolutely. A cannot, 
unless with B 9 s consent, impose an easement thereon which will continue after the determination 
•of his life-interest. 

{c) At B and C are co-owners of certain land. A cannot without the consent of B and C, 
impose an easement on the land or on any part thereof. 

(d) A and B are lessees of the same lessor, A of the field X fora term of five years, and B 
of a field T for a term of ten years. A’s interest under his lease is transferable ; B 9 s is not. A may 
impose on X, in favour of B 9 a right of way terminable with A’s lease. 

9. Subject to the provisions of section eight, a servient owner may impose 

Servient owners on t ^ le ser vient heritage any easement that does not 

lessen the utility of the existing easement. But he cannot 
■without the consent of the dominant owner, impose an easement on the servient 
heritage which would lessen such utility. 

Illustrations . 

(a) A has, in respect of his mill, a right to the uninterrupted flow thereto, from sunrise to noon, 
•of the water of B 9 s stream. B may grant to C the right to divert the water of the stream from noon 
to sunset : provided that A*s supply is not thereby diminished. 

(b) A has, in respect of Hs house, a right of way over B’s land. B may grant to C, as the 
•owner of a neighbouring farm, the right to feed his cattle on the grass growing on the way : pro- 
vided that A’s right of way is not thereby obstructed. 

10. Subject to the provisions of section eight, a lessor may impose, on the 

r j property leased, any easement that does not derogate 

Lessor and mortgagor. from the ^ of ^ lessee ^ suchj and a mortgagor 

may impose, on the property mortgaged, any easement that does not render file 
security insufficient. But a lessor or mortgagor cannot, without the consent of 
the lessee or mortgagee, impose any other easement on such property, unless it 
"be to take effect on the termination of the lease or the redemption of the mortgage. 

Explanation . — A security is insufficient within the meaning of this section 
unless the value of the mortgaged property exceeds by one-third, or, if consisting 
of buildings, exceeds by one-half the amount for the time being due on the mort- 
gage. 

n. No lessee or other person having a derivative interest may impose on the 
property held by him as such an easement to take effect 
after the expiration of his own interest, or in derogation 
of the right of the lessor or the superior proprietor. 

12. An easement may be acquired by the owner of the immoveable pro- 
perty for the beneficial enjoyment of which the right 
Who may acquire easements. ^ created, or, on his behalf, by any ] 

of the same. 


■ any person m possession 


Pasties. — In a suit relating to easements, 
:aU servient owners are necessary patries. 
14 C.W.N. 15. 

Seo. 9. — Application of section to custo- 
mary rights. See 6 A. 497. 

Sec. 10: Mobtgagob. — Mortgagor has no 
aright to create any easement over the mort- 
gaged land, to the detriment of the mort- 
gagees without their consent- (85 P.B. 
1.902, Eel. on.) 149 I.O. 949 (2) =1934 L. 
199. 

Sec. 11. — Although a tenant cannot 
.acquire a prescriptive right of easement in 
land belonging to his lessor, he may claim 
a right of easement based on immemorial 
iiser. 36 C.L.J. 161=50 0. 356=1923 C. 
8. Where the enjoyment of a right to take 
water from the landlord’s tank was con- 
tinued uninterrupted for a long series of 
;years, such enjoyment should be attributed 
*to a legal origin and the Court should pre- 
sume a grant or an agreement. ■50- C. 356. 
A tenant can establish his right to irrigate 


his field from his landlord’s tank by proof 
of open and continuous user from time 
immemorial. 50 C. 356. If the user of the 
easement had actually commenced before the 
property over which it was claimed passed 
into the possession of the lessee, the mere 
fact of the intervention of such tenancy 
should not he sufficient to defeat the right 
acquired by the lapse of time unless, indeed 
it is further shown that file landlord, up to 
the time he granted the lease was in i gno* 
ranee that any such right was claimed. 36 
C.L.J. 161=50 C. 356. 

Seo. 12. — Tenant in the do mina nt tene- 
ment enjoying an easement as of right, 
acquires it for the landlord. 31 I.C. 540= 
19 C.W.N. 1211. See also 1938 A.L.J. 
436=1938 All. 293 (F.B.); 1943 Bom. 443 
=45 Bom.L.B. 795. He cannot ac- 
quire it as against the landlord. 29 0. 
363=9 C.W.N/ 856; 14 A. 185 (P.B.). 
See also 1 C.W.N. 151.' Where a person 
is in possessoin of • the property oh behalf 
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•One of two or more co-owners of immovable property may, as such, with 
or without the consent of the other or others, acquire an easement for the beneficial 
enjoyment of such property. 

No lessee of imm ovable property can acquire for the beneficial enjoyment 
of other immovable property of his own, an easement in or over the property com- 
prised in his lease. 

! Easements of necessity and 1 3. Where one person transfers or bequeaths 

quasi easements. immovable property to another, — 


of the owner and enjoys the easement, he 
can claim easement under S. 12. 151 I.C. 

141=1934 A. 527. See also 1943 Bom. 
443. A tenant can acquire by pres- 
cription the right to irrigate his field 
from the landlord's tank by open and con- 
'tinnous user. 18 I.O. 597. A tenant of 
land having even a permanent tenancy can- 
not acquire an easement by prescription in 
other lands of his lessor. 38 M.E.J. 28= 
54 1.0 . 948. Where a common third 

person is a tenant of both the plaintiff's and 
t defendant's shops and the plaintiff through 
his shop claims a right of way over the land 
of the defendant, it is not open to the defen- 
dant to contend that the period during which 
the 1 said third person was a tenant of the 
defendant and lie plaintiff should be exclud- 
ed' from the period of 20 years during which 
the plaintiff claims to have enjoyed the 
right of way. 1939 A.L.J. 58=1939 AH. 
339. 

Sacs. 12 ani> 15. — According to S. 12, 
it is the owner of the immovable property 
who alone can acquire an endorsement. A 
right of way or other easement mentioned 
in S. 15 must have been enjoyed in the 
manner laid down therein by the owner or 
occupier of the dominant, heritage. As 
such, the user of a particular pathway by 
the visitors to the dominant heritage could 
not confer a right of way in respect of it 
on the owner of the dominant heritage. 
1939 A. 90=1938 1142. The lessee 

is not in the position of an owner of immov- 
able property under S. 12 for the purpose 
of a right of way. Though he may be an 
owner of immovable property for purpose of 
acquiring easements under the first and 
second paragraphs of S. 16, when a case of 
right of way arises, he comes under the 
third paragraph of S. 15 and anything 
which he would acquire would be as the 
person in possession of the land which is the 
site and he would acquire for the benefit of 
the owner of the site* I.Xi.R. 1988 All. 
538=1938 A.L.J. 436=1938 AIL 293 (F. 
B.). See also 19 O.W.3ST. 1211=31 
I. 0. 549; 1943 Bom. 443. In the 

case of a lessee of a site, who is 
•also the owner of the house which, he 
has built thereon, so far^ as the use of light 
or air or support for his buildings is con- 
cerned, he is an owner of the building and 
may, under the first two paragraphs of S. 15, 
acquire such easements, and he would not 


acquire them for any on e except himself 
under S. 12. But when the question arises 
of a right of way or a right to flow of water 
he comes under paragraph 3 of 8. 15 and 
anything which he would acquire, would be 
as the person in possession of the land which 
is his site, and he would acquire on behalf 
and for the benefit of the owner of the site. 
179 I.C. 884=1930 Sind 39. 

Sec. 13. What are Easements, of 
Necessity. — Easement of necessity means 
an easement absolutely necessary for the 
use of the dominant tenement and not 
merely one necessary for the more con- 
venient enjoyment. 38 A. 467=9 I.O. 628; 
17 A.L.J. 672^=50 I.O. 646; 48 I.O. 670; 
30 I.C. 756. See also 1 67 I.O. 414=1937 
O.W.N. 252=1937 O. 263; 1937 Pat. 589: 
154 1,0. 468=1935 R. 50; 90 I.C. 900= 
1925 M. 680. An easement 'of necessity is 
one which the law creates according to the 
doctrine of implied grant in a particular 
case. 60 I.C. 504. It is one without 
which the dominant tenement cannot be used 
at all. (Ibid.) 1923 O. 250 (15 A. 270: 
33 A. 467; 19 B. 79; 28 M. 495, Bef. to). 
The scheme of S. 13 is perfectly clear. It 
provides for six different situations which 
may arise where one person transfers or 
bequeaths immovable property. Cls. (<j) 
and (d) deal with the effect on the trans- 
feror's rights. The dominant heritage is 
only entitled to the quasi-easements if they 
are apparent and continuous; where pro- 
perty ’was originally in the ownership of two 
brothers and after partition one of the 
brothers sells certain of his plots to another 1 
and the latter obstructs the irrigation of the 
transferor's lands from the lands transferred, 
the transferor can claim such a right eten 
though the deed of transfer is silent on the 
point. The easement claimed is an appa- 
rent and continuous easement and it must 
be deemed to have been reserved by the 
transfror when he parted with the othr 
fields. 1941 N.L.J*. 415=1941 Nag. 287. 
If for the enjoyment o£ the agricultural 
plots, the posse#ri6h ( of : ’ which has htfeh 
transferred by the . Zrihihdiar to the tenant* 
it is necessary for* thB tenant eh joy- for 
agriculttrtal' pufposeS' certain ehs&ne&tia ‘ 'ini 
the land of 1 vfllage rite -MM*- belongs 
to the Zamindar, under 6. 13 of the 4 Act, the 
tenant is entitled to those Casemgafcr. 1934 
A.L.J. 662=150 I.CT. 1 1117fe=a934 A. 80S. 
An easement * of necessity lheana an eaSe^ 
nient trithOut'which f the property retained 
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(a) if an easement in other immovable property of the transferor or testa- 
tor is necessary for enjoying the subject of the transfer or bequest, the transferee or 
legatee shall be entitled to such easement ; or 


cannot be used at all and not one merely 
necessary to the reasonable enjoyment of 
that property. 1980 P. 7; 1923 O. 250. The 
mere fact that it is absolutely necessary for 
a person to use a way does not constitute an 
easement of necessity. 26 I.C. 485. It 
is a question of fact from the circumstances 
of each case as to whether an easement of 
a claim is an easement of necessity or not. 
There can be an easement of necessity to 
take “water from other's land. 103 I.C. 
862=1927 M. 963; 17 I.C. 966=16 C.L.J. 
417. See also 1941 Nag. 287. A right of 
way of necessity ceases of the dominant 
owner can approach the place through has 
own land. 60 I.C. 504. See also 1923 O. 

• 250. An easement of necessity cannot arise 
in any other way than by severance of tene- 
ments. 46 I.C. 327=4 L.B.B. 246. See 
>also 14 B. 452 ; 26 C. 510=3 O.W.N. 409= 
24 M.L.J, 552. There is ordinarily no 
reservation by implication of easement in 
favour of the grantor except in the case of 
an easement of necessity. 17 I.C. 966=16 
C.L.J. 417. See also 45 Bom.L.B. 491= 
1943 Bom. 265. As a right of easement of 
necessity arising out of a severance by par- 
tition arises from a presumed grant, no 
grant can be presumed where the rights of 
parties have been definitely settled in a 
partition suit. 59 I.C. 89. As to quasi- 

.easements, see 1928 L. 497=115 I.C. 758; 

• 96 I.C. 913=1926 L. 473. The doctrine of 
implied grant does not confer any title to 
any easement which is not n on-apparent. 
1930 P. 7=11 P.Xi.T. 637=124 I.C. 385. 

Illubteativk Cases. — Where the owner 
of one of two tenements originally held by 
a common owner, cla ims a right of way 
over the other tenement, it was held, that 
having regard to the enjoyment of the right 
of way for twenty years, there was a grant 
of the right to the plaintiff at the time of 
the severance of the tenements. 49 I.C. 
798=29 C.L.J. 51. There is a presump- 
tion of easement of necessity both in respect 
of the portion granted as well as the 
portion retained by the grantor. 65 I.C. 
22=34 C.L.J. 518; 31 I.C. 541=19 C.W. 
N. 1211. Plaintiff and defendant owned a 
common courtyard. Before partition of the 
courtyard, plaintiff had the right to pass his 
water through the drainage which existed 
in the yard. The onus lay on the defen- 
dant to show that the right which plaintiff 
possessed prior to the partition had been 
extinguished by some agreement or rule of 
law. 53 I.C. 584=101 P.B. 1919. The 
mere fact that plaintiff had acquired anotheT 
tenement through which , he could pass hid! 
water did not deprive the easement in ques- 
tions of the character of an easement of 
necessity- 63 I.C. 584. Quasi-easement — 


Property on slope — Partition — Person hold* 
ing dominant position possesses easement to 
drain water through the lower portion. See- 
115 1.0 . 758. Where two houses situated 
on opposite sides of a land were connected 1 
by a bridge which had been destroyed and 
which plaintiff wanted to re-build but the- 
defendant objected and the Municipality 
also refused permission, the re-building of* 
the bridge could noe allowed as the* 
houses had passed to different persons. 9 l 
P.L.B. 1911=9 I.C. 402. A person who 
builds on the extreme limit of the boun- 
daries of his land has no legal right to 
compel his neighbour to allow him or his 
workmen to pass through his courtyard on 
to carry on building operations from there 
without his permission, unless he has ac- 
quired an easement by 20 years' uninter- 
rupted user. No easement of necessity 
could possibly be acquired by him, if the- 
two tenements were never owned by one 
person. 39 P.L.B. 66=1937 L, 320. 

Bight or passage for sweeper. — No ease- 
ment of necessity can be granted unless the 
easement is necessary for the enjoyment of 
[the property. Sweeprs passing through- 
residential houses would give rise to such a 
state of inconvenience as to make the houses- 
for all practical purposes uninhabitable for 
people of ordinary decency and cleanly 
habits. Where plaintiff's houses were- 
solely dwelling-houses and the locality was 
one in which respectable people dwelt and 
the part over which the right of sweepers- 
to carry buckets after cleaning plaintiff's 
latrine was claimed, was already being used 
by the sweepers who carried buckets from- 
the defendant's latrine. Held, that to 
eompel the plaintiff to have Ms night soil’ 
buckets carried out through the houses 
would destroy as residential dwellings the* 
houses wMch were the properties sold by 
the original owner of the whole plot of land 
as dwelling-houses and as such it was an. 
easement of necessity. Meld, further, that 
the hardsMp inflicted on the owner of the 
servient tenement was not very great be- 
cause the swepers who served the plain- 
tiff 's latrines would only pass along the path 
already used to a great extent by the 
sweepers who cleaned defendant's latrine, 
and they would walk along the path with* 
two buckets instead of only one. 1935 B. 
127. 

Seo. 13 (a ). — The words “If an ease- 
ment is necessary" in S. 13 (a) imply an 
absolute necessity and not a mere conveni- 
ence. It is not enough to show that, in the 
absence of an easement, there would be in- 
convenience felt, hut it should be shown 
that there is absolute necessity of the 
easement for the enjoyment of the pro* 
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(3) if such an easement is apparent and continuous and necessary for 
enjoying the said subject as it was enjoyed when the transfer or bequest took effect* 
the transferee or legatee shall, unless a different intention is expressed or neces- 
sarily implied, be entitled to such easement ; 


perty. 160 1. 0. 965=1936 M. 142 5 see also 
1938 Lah. 800=40 P.L.R. 787; 1942 Bom. 
305=44 Bom.L.R. 673; I.L.E. (1937) 
Nag. 204=1937 Nag. 179; 178 I.O. 

803=1939 Pat. 164; I.Ii.B. (1939) Nag. 
.580=1939 Nag. 197=3939 N.L.J. 297. 
Under 8. 13 (a) a person is entitled to get 
.a way for enjoying Ms IbarwarcM khana. 
He is entitled to a way up to the public 
road. 194 1.0 . 859=1941 Oudh 585. 

5 A plaintiff who claims a right of passage 
through the field of another under S. 13 
. (a) has to prove that he has no alternative 
means of access, however inconvenient, to 
his field. He cannot he said to have an 

• alternative way unless he had the lawful 
right to use that way. The grant wMch 
arises by implication of law in the case of 
such easements is a grant of a right of way 
until such time as the grantee may acquire 
the power from some other source of reaching 
the quasi-dominant tenement without using 
the quasi-servient tenement. 1942 N.L.J. 
•441, Where a purchaser can otherwise provide 

for a passage, he has no easement of neces- 
sity of passage over the property of Ms 
transferor.’ '1930 A.L.J. 1070=123 I.O. 
‘762=1930 A. 560. See also 1923 O. 250; 
’72 I.O. 199; 50 I.O. 756. But see 1924 O. 
363 (alternative route extremely incon- 
venient) . A house-owner in order to 
repair his wall on Ms neighbour's side of the 
premises can go to the other side of the 
wall on the land of his neighbour. 16 I.O. 
893. See also 28 Bom.L.R. 403=94 I.O. 
•673=1926 B. 328. But the easement does 
not extend to going over the neighbour's 
roof for that purpose. 16 I.O. 893. A 
person is also entitled to enter his neigh- 
bour's house or land to protect Ms eaves 
wMch project over the neighbour's house. 
16 I.O. 893. A panjeh or projection of a 
roof of a house over the neighbouring land 
. is an easement and not a trespass or occu- 
pation of property giving rise to any rights 
to the property covered by the projection by 
•adverse possession. Such a right has to be 
acquired like any other easement by grant 
or prescription, and oii.ee it is acquired by 
prescription, it, becomes absolute under S. 15 

• of the Easements Act. 163 I.O. 293=38 
Bom.L.R. 264=1936 B. 219. On a sever- 
ance of tenements the transferee of plots 
•sold for building purposes acquires as an 
easement under the provisions of S. 13 (a) 
of the Easements Act the right of lateral 
support for the building wMch is intended to 
be constructed on the plots sold, against the 
adjoining plots of the severed property. 164 
I.O. 1025=1936 O.W.N. 865. 

Sec. 13 (ft).— In order to bring a case 
•within 8. 13 (ft), it must he established 


inter alia that the easement claimed, is appa- 
rent and continuous. 117 I.O. 381=1929 
L. 848. Under S. 13 (ft) the necessity need 
not be absolute. Even a qualified necessity 
such as has been described with reference to 
the previous enjoyment is quite enough. 
Rule applied to claim for the flow of 
water from the roof through a spout. 7 
O.W.N. 652=125 I.C. 840. Th e existence 
of vents through which adjoining lands 
were being irrigated is evidence of an ap- 
parent, continuous and necessary easement 
which passes to the transferee under 8. 13 
(ft). 45 M.B.J. 724=1924 M. 108. Under 
S. 13 (ft) read with 8. 5 of the Act, a right 
of way, though apparent, if it is formed 
way, is a discontinuous easement, and there- 
fore it does not fall under S. 13 (ft); it 
cannot be regarded as an easement of quali- 
fied necessity, or a £«as»-easement. There 
is no warrant for holding that a formed way 
must be regarded as a continuous easement. 
Having regard to the provisions of the Indian 
Easements Act it is not open in India in, 
cases where the Easements Act applies to fol- 
low the English decisions subsequent to the 
Act and to hold that a formed and metal- 
led pathway would be an apparent and con- 
tinuous easement for the purpose of determin- 
ing the rights of parties under 8. 13 (ft) 
which also applies to a continuous easement. 
Even if it be a formed way, it does not pass 
an easement of qualified necessity under S. 
13; it can only pass as an easement of abso- 
lute necessity, that is to say, where it is 
not possible to have any other way for pas- 
sage. „ 44 Bom.L.R. 673=A.I.R. 1942 

Bom. 305. See also 1941 O.W.N. 1410. 
An act done for the proper enjoyment of an 
easement such as dosing the vents after 
irrigation or in the course of the enjoyment 
of an easement which is continuous would 
not render the easement a non-continuous 
easement. 45 M.L.J. 724. The Easement 
Act does not apply in the Punjab and any 
question of easement arising in that province 
will have to be answered in accordance with 
the principles of English Law as embodying 
the principles of equity, justice and good 
conscience. Easements under English Lafir 
can only be, in the absence of custom, creat- 
ed either by a grant, express, implied or 
presumed or by statute. An easement of 
necessity like a right of way cannot there- 
fore be held to exist in the Punjab whfcm not 
only does a vendor not reserve that right id’ 
the portion of the premises retained by Mm 
either expressly or impliedly but expressly 
authorises the vendee on the other hand to 
close it if it were not otherwise dosed within 
a certain period mentioned in the sale deed. 
46 P.L.Ri' 236=A.I.R. 1944 Lah. 417. 


S190 


The Civil Court Manual (Imperial Acts). [ 5 .. 13 

(c) if an easement in the subject of the transfer or bequest is necessary for 
en oying other immovable property of the transferor or testartor the transferor or 
the legal representative of the testator shall be entitled to such easement ; or . 

(rf) if such an easement is apparent and continuous and necessary for 
enjoying the said property as it was enjoyed when the transfer or bequest took 
effect, the transferor, or the elgal representative of the testator, shall, unless a 
different intention is expressed or necessarily implied, be entitled to such easement* 
Where a partition is made of the joint property of several persons, — 

(e) if an easement over the share of one of them is necessary for enjoying 
the share of another of than, the latter shall be entitled to such easement, or 

(/) if such an easement is apparent and continuous and necessary for enjoying 
the share of the latter as it was enjoyed when the partition took effect, he shall, 
unless a different intention is expressed or necessarily implied, be entitled to such 
easement. 

The easements mentioned in this section, clause (a), (c) and (e) are called 
easements of necessity. 


Sec. IB ( 0 ) and (#).— Right to submerge 
adjacent lands cannot be claimed as an ease- 
ment falling under 01s. ( 0 ) and (d) of 
S. 13, 1931 M. 561=60 M.L.J. 662. 

Sec. id).— See 29 I.O. 695. 

Seo. (e) and (/). — Cls. ( e ) and (/) must 
not be confused. Under 01. (e) plaintiff 
baa to prove that tbe easement claimed was 
necessary for the enjoyment of the property 
allotted to him by partition. Under Cl. (/) 
be baa to prove that the easement was appar- 
ent, continuous and necessary for enjoying 
share as it was enjoyed when the partition 
took effect and that no different intention 
was expressed or necessarily implied in the 
partition. 25 O.C. 251=1923 O. 57. See 
also I.L.B. (1939) Nag. 580=1939 Nag. 
197. Under S. 13 ( e ) there is no question 
of what was the practice at the time of par- 
tition,, but what were the necessities of the 
case at the time of partition. So where a 
piece of land is partitioned into two conti- 
guous plots A and B and before partition 
owner of A was using B land to pass over 
to a public road, but there was also another 
passage for the owner of A to do so without 
passing over B land, the owner of A cannot 
claim an easement of necessity against B 
under S. 13 (e) . 165 1.0. 81=1936 N. 182. 
No right of way by easement can be acquired 
by a person who builds an osara on another 
man’s land even though with his acquiescence. 
9 1.0. 813. Where lands which were origi- 
nally enjoyed in common were divided at a 
partition and the common well situate in one 
of the fields was the source or irrigation for 
all the lands and one of the persons sued 
for a right of easement to take the water 
from the well across the other person’s lands, 
held, that S. 13 (e) of the Easements Act 
applied. 127 1.0. 520=1930 A. 313 (1). 
Bight to use water from well. See 22 Bom. 
Ii.R. 415=45 B. 80; 100 I.O. 939=1927 L. 
383. Where a well was in existence before 
the partition and the question was raised 
whether after partition the owner of the 
higher plot was entitled to let, the well water 


flow on to the adjacent lower plot. Held* 
that the right accrued to the owner of the- 
higher plot as a qwasi-easement and not 
easement of necessity. 1930 M. 676=4 
125 I.C. 529. There cannot be an easement 
of necessity in respect of a right of way, if 
there is an alternative route or way. But where 
the alternative route is extremely incon- 
venient there may exist an easement of ne- 
cessity in xspect of a more convenient path- 
way. 1924 C. 363=70 I.O. 173. Under S. 
13 of the Easements Act in case of partition 
if an easement is one of necessity, a person 
to whose share certain property falls is en- 
titled to the easement apart from any ques- 
tion of its being apparent or continuous. Am 
easement of necessity can however only arise 
when the property cannot be used at all with- 
out the easement and not where the easement 
is merely necessary for the reasonable or more 
convenient enjoyment of the property. Thus 
a right of way over a road cannot be claim- 
ed as an easement of necessity when there is 
another means of access to the property. 53 
M. 449=1930 M. 609=59 M.L.J, 956. In 
considering questions of easement of neces- 
sity convenience is not the test but absolute 1 
necessity, and in this matter S. 13 ( e ) is the 
same as the law in England. A right of way 
of necessity only arises when there is no other 
possible legal mode of getting at the land and 
an easement of necessity which arises by im- 
plication of law is a grant of a right of way 
until such time as the grantee may acquire 
the power from some other source of reaching' 
the gwos^dominant tenement. Where he ac- 
quires by purchase the property though which 1 
he can reach the several portions of the do- 
minant tenement the old easement ceases to 
exist. 127 I.O. 646=1930 M. 789. Right 
to light when easement of necessity. 1897 
Bom.P.J. 471. Decree for room implies- 
right of access thereto. 1887 Bom.P.J. 
113 . As to use of well and privy, see 1886* 
Bom.P.J. 128 Grant of right of way inr 
general terms includes right of way for privy 
cleaner. 34 Bom.L.B. 1150=1932 B. 5? 4. 
Where there is a grant of right of way over- 
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Where immovable property passes by operation of law, the persons from 
ana to whom it so passes are, for the purpose of this section, to be deemed, respec- 
tively, the transferor and transferee. 

Illustrations . 

. W A sells B a field then used for agricultural purposes only. It is inaccessible except by* 
passing over A’s adjoining land or by trespassing on the land of a stranger. B is entitled to a right 
of way, for agricultural purposes only, over A’s adjoining land to the fie ld sold. 

, (ft) At Jh© owner of two fields, sells one to B 9 and retains the other. The field retained was 
at the date of the sale used^ for agricultural purposes only and is inaccessible except by passing over 
tne field sold to B, A is entitled to a right of way, for agricultural puiposes only, over B’s field, 
to the field retained. 

(c) A sells B a house with windows overlooking A’s land, which A retains. The light which 
passes over A’s land to the windows is necessary for enjoying the house as it was enjoyed when the 
B is entitled to the light, and A cannot afterwards obstruct it by b uilding on his. 


(d) A sells B a house with windows overlooking A’s land. The light passing over A’s land- 
to the windows is necessary for enjoying the house as it was enjoyed when the sale took effect. After- 
wards^ A sells the land to C. Here C c ann ot obstruct the light by building on the land, for he takes 
it subject to the burdens to which it was subject in A’s hands, 

i j ^ } s *k e °T ner .? f * kouse and adjoining land. The house has windows overlooking the 

land* A simultaneously sells the house to B and the land to C. The light passing over the land is. 
necessary for enjoying the house as it was enjoyed when the sale took effect. Here A impliedly 

£ ra f lt:s * Hgk* to the light, and C takes the land subject to the restriction that he may not buHd so 
as to obstruct such light, 

, , (p ? s ** of a house and adjoining land. The house has windows overlooking the- 

S;’ A \ re taming the house, sells the land to B> without expressly reserving any easement. The 
ugltt psasrng over the land is necessary for enjoying the house as it was enjoyed when the sale took 
ertect. A is entitled to the light, and B cannot build on the land so as to obstruct such light. 

a owner of a house, sells B a factory built on adjoining land. B is entitled, as against 

A, to pollute the air, when necessary, with smoke and vapours from the factory. 

of two adjoining houses, T and Z, sells T to B and retains B fe entitled 

__ -y of all the gutters and drains common to the two houses and necessary for enjoying T 

t ^ LC sa ^j t0 °k c ^ cct 3 A is entitled to the benefit of all the gutters and drains 
common to the two houses and necessary for enjoying £ as it was enjoyed when the sale took effect. 


a defined path way servient owner cannot 
^bstitute another way. (1943) 2 M.L. 

Continuous Easement. — Under Indian 
Law no express reservation is necessary for 
an existing easement to continue in favour 
of the grantor. 1931 M. 561=60 M.L.J. 
662 . Continuous easement — Agricultural 

land — Eight to inundate land by storing wa- 
ter — Partition between co-owners-Bights inter 
se* 60 M.L.J. 662. A drain is an appa- 
rent and continuous easement and S. 13 (/) 
applies to the same. If the easement is ne- 
cessary, not in the sense of absolute necessity, 
but necessary for enjoying the share of the 
dominant tenement as it was enjoyed when the 
partition of joint property took effect, it 
would pass to the owner of the do mina nt tene- 
ment. 57 L.W. 354=A.I.R. 1944 Mad 
441 =(1944) 2 M.L.J. 1=1945 M.W.N. 
19, See also 44 Bom.L.E. 673=1942 Bom. 
305. Eight to bury dead can be acquired by 
prescription. 95 I.O. 458 [78 P.L.E. 1908: 
27P.E. 1923 (P.C.) ; 26 B. 898, Foil.]. 

Lands not being contiguous — Right of 
drainage — Proof. — The case of a plaintiff 
who was merely acquired the right to dis- 
charge his water on to the intervening land 
.and the case of a plaintiff who, has acquired 
the right of carrying it across that interven- 
ing land and discharging it upon the land 
further away are quite different. In the 


former case he is not entitled to sue the 
person who is on the other side of the inter- 
vening land whereas in the latter he may be* 
entitled to do so. Plaintiff was held, entitl- 
ed to carry Ms water by means of a syphon 
sluice under the Government channel np to 
the boundary of the defendant's land and 
there discharge it into a channel over that 
land. 40 L.W. 483=1934 M. 632. 

Secs. 13, 24, 25 and 27. — A house was 
originally partitioned between two brothers, 
one «o£ whom got the ground floor and the 1 
other the first floor. Subsequently the 
ground floor became vested in the defendant 
and the first floor in the plaintiff. The plain- 
tiff claimed that as owner of the first floor - 
he was entitled to the right of support from 
the ground floor and other attendant rights/ 
Held) that the plaintiff was entitled to support 
to Ms first flobr from the ground floor of the . 
defendant, but that the defendant was not 
liable to keep the ground flpor in repair, to' 
order to make this right of .support eifeo? 
tive; that the plaintiff could enic^ ^pon fee - 
ground floor for the purpose hirps^f of doing 
the necessary repairs and the.. Court wmM 
grant an injunction to protect those rigjts,- 
This right of support is an easement a$d not. 
a natural right. There cannot be a natural 
right of support for something which itself ’ 
has no natural existence* I.L.E. 1939 Bom». 
375=41 Bom.L.E. 37=1939 Bom. 210. 
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f . it) A, f the owner of two adjoining buildings, sells one to B s retaining the other. B is entitled 
a right to lateral support from A 9 s building, and A is entitled to a right to lateral support from 
B's building. 

(j) A, the owner of two adjoining buildings, sells one to B , and the other to C. C is entitled 
to lateral support from B 3 s building, and B is entitled to lateral support from C*s building. 

{k) A grants lands to B for the purpose of building a house thereon. B is entitled to such 
.amount of lateral and is subjacent support from A’s land as is necessary for the safety of the house. 

(/) Under the Lana Acquisition Act, 1870, a Railway Company compulsorily acquires a 
portion of B’s land for the purpose of making a siding. The Company is entitled to such amount 
•of lateral support from B*s adjoining land as is essential for the safety of the siding. 

(m) Owing to the partition of joint property, A becomes the owner of an upper room in a 
building, and B becomes the owner of the portion of the building, immediately beneath it. A is 
-entitled to such amount of vertical support from B’s portion as is essential for the safety of the upper 


room, 

(n) A lets a house and grounds to B for a particular business. B has no access to them other 
than by crossing A’s land. B is entitled to a right of way over that land suitable to the business to 
be carried on by B on the house and grounds. 

14. When x [a right] to a way of necessity is created under section thirteen. 

Direction of way of necessity, the transferor, the legal representative of the testator, 

7 or the owner of the share over which the right is exer- 

cised, as the case may be, is entitled to set out the way, but it must be reasonably 
^convenient for the dominant owner. 

When the person so entitled to set out the way refuses or neglects to do so, 
the dominant owner may set it out. 

15. Where the access and use of light or air to and for any building have 

Acquisition by prescription. bt ?? peaceably enjoyed herewith, as an easement, 

H y * without mterruption, and for twenty years, 

and where support from one person’s land, or things affixed thereto, has 
■ been peaceably received by another person’s land subjected to artificial pressure, 
or by thin gs affixed thereto, as an easement, without interruption, and for twenty 
years. 


LEG. REF. 

1 Substituted for “right” by Act 231 of 
1891. 


Sec. 15; Nattjbe or Pbesobiptive Rights. 
— The law relating to the acquisition of ease- 
ments under this Act appears to be the same 
as .under the English Prescription Act. 35 
T.C. 7 49=4 L.W. 128. Section not exhaus- 
tive and does not preclude other titles or 
modes of acquisition as by grant. 96 I.G. 
.317=1926 M. 788. See also 1929 M.W.N. 
528; 56 B. 82=34 Bom.L.R. 92=1932 B. 
130; 48 I.O. 962=14 N.L.R. 35. There 
is nothing to prevent a claim to tide by lost 
grant being made under the Indian law apart 
from 8. 15 of the Easement Act. The Act is 
remedial and is neither prohibitory nor ex- 
haustive. 59 M. 979=1936 M. 682=71 M. 
L.J. 187. See also 1929 M.W.N. 528. 
Easements are not capable of being possess- 
ed and unless such rights have Tipened into 
prescriptive rights recognized by law, mere 
-enjoyment for anything less than the statu- 
tory period does not confer on the enjoyer a 
right to maintain an action against a tres- 
passer interfering with his enjoyment. 1940 
■Oudh llle=1939 O.W.N. 992. One of the 
'necessary conditions of a right of easement is 
that it must be certain. Thus, where only a 
right t>f way is claimed and, allowed, the de- 
cree must state the limits of the pathway. 

I.O. 431=1934 P. 420. Easements are 
in an exact sense, of being pos- 


sessed. . The enjoyment which may in time 
ripen into an easement is not possession and 
gives no possessory right before the expiry of 
twenty years. 29 I.O. 255=38 M. 280. 
When user is proved, the presumption is that 
it is of right. 86 I.G. 595 (2)=1925 L. 
344. There is no reason why the expression 
“as of right” which appears both in S. 26, 
limitation Act, and 8. 15, Easements Act, 
should not receive the same interpretation as 
in English Law. 30 S.L.R. 32=163 I.O. 
137=1936 S. 61. “Claiming title thereto” 
— Meaning See 46, Mys. H.C. Rep. 621. 
Where a person makes a payment for the use 
of land, such user is by license and is not a 
user by right. 1933 A.L.J. 516=1933 A. 
623. Long continued user would be ascrib- 
ed to lawful origin. 58 I. A. 195=54 M. 427 
=61 M.L.J. 1 (P.O.). The person claim- 
ing easement must show that his user was as 
of right but the law presumes that it is as of 
rigih, that is to say it has a lawful origin, 
if he proves open and notorious user. On 
proof of the fact of enjoyment from time im- 
memorial there must arise a presumption of 
a legal origin for the right claimed. Hence 
where a person had been exercising his right 
of way for himself, for his servants and for 
his carts from remote past as appurtenant 
to his shop and relations between the parties 
were not sudh as to indicate that the user 
was attributable to leave or license, it must 
be presumed that his user was as of right. 
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I. L.R. 1939 Nag. 580=1939 Nag. 197. That 
presumption is, however, rebuttable, and 
the defendant may show that the facts are 
such that the user was not as of right, e.g., 
he can show that the user was under license 
not amounting to a grant, or he can show 
fraud or force, or secrecy. Those would 
show that it wa£ not as of right. 20 N.L. 

J. 12=171 I.G 121. See also 1939 Sind 110. 
Ineffectual opposition to the exercise of 
what is claimed to be a right of easement is 
evidence rather in support of the right than 
of its non-existence. 58 I.A. 19S. While the 
mere putting forward of a wider claim in le- 
gal proceeding is not conclusive against a 
right of easement, yet the question quo ani- 
mo egerit, to what purported character are 
the acts of user to be ascribed is one which 
the Court must answer. The question in 
each case is one of fact as to whether the 
acts of user are referable to a purported cha- 
racter of owner or to the claim to an ease- 
ment. Even in the case of an enjoyment from 
time immemorial, it would be equally neces- 
sary for the plaintiff to prove a user as of 
right as an easement as distinguishable from 
a right of ownership. 1930 P. 7. The mere 
claim of the higher right of ownership does 
not. prevent a person from acquiring the les- 
ser right of easement, provided he could 
show that he asserted certain rights over the 
servient tenement for the benefit of the do- 
minant tenement belonging to him. 1930 P. 7. 
An easement is a restriction in favour of one 
owner or occupier of the immovable proper- 
ty of the rights of ownership of the immov- 
able property of another owner. The restric- 
tion cannot be built up or asserted without 
consciousness of the rights which are res- 
tricted. 23 N.L.R. 117e=104 I.C. 4311=1927 N. 
334. Right of easement can be established 
not only by terms of the grant but also by 
circumstantial evidence and presumptions. 
58 I.A. 195=54 M. 427=35 C.W.N. 605=61 
M.LJ. 1 (P.C.). Where there is evidence of 
long enjoyment in a particular way, it is the 
ducy of the Court, to clothe the fact with 
right 148 I.C. 215=1934 Pat 11. It is open 
to the Court to infer a grant from immemo- 
rial user alone when such user is open, as 
of right and without interruption. But a 
grant will not be inferred if the user may be 
explained in some other way than by a 
grant. 155 I.C. 719=60 C.L.J. 321=1935 C. 
253. See also 30 S.L.R. 32=163 I.C. 137= 
1936 S. 61. See also 22 PatL.T. 699=1941 
Pat. 260. User from time immemorial may 
no doubt give rise to a presumption of a lost 
grant or public dedication of a right of way. 
But user short of that may also be the founds 
ation of such a presumption. For the pur- 
pose of presuming dedication, there can be 
no hard and fast rule as to the length of 
time for which the user must be proved. 
Whether or not dedication may be presumed 
really depends upon the facts and circum- 
stances of each case. The mere fact that 
user has not been proved for a long series of 
years may not always be a conclusive reason 


WN hU 1020 g Ti Uj / SUch a Presumption. 44 C. 
w.N; 1029. It xV open to the Courts to re- 
cognise acquisition of the easement by the 
claimaitf if he could prove continuous enjoy- 
ment for the requisite period by himself or 
his immediate predecessor in occupation of 

UnderT*??\i , 168 LC 921b =«37 Na ff . 38. 
he fnlfiif»^ 1 . S « th f r fi. are re 9“irenients to 
be fulfilled, first the enjoyment must be up 

to within two years of the date of suit and 
secondly that up to that time it must have 
for 2 ? years and without inter- 
ruption. The period of enjoyment up to 
within two years of the suit need not be a 
period of actual user up to the last moment, 
provided the absence of user does not 
amount to absence of enjoyment; whether 
it does or not is a question which depends 
facts of each case. The onus is on 
the person claixning the easement to prove 
the user. If there is not merely non-user but 
actual abandonment, then the person claim- 
ing the easement cannot succeed. 15 Luck. 
509=1940 O.W.N. 267=1940 Oudh 197. This 
Act does not contemplate any acquisition of 
easement against an occupier of land and 
not against an owner. An easement is ac- 
quired in the land and not against one or 
more of the persons interested in the land. 
Under S. 15 the right acquired by prescrip- 
tion is absolute; it is not possible to hold 
that such a right exists only against the 
occupier and not against the owner. The 
right which is absolute is a right in the land 
itself and an absolute right against all per- 
sons connected with the land whether as 
owners or as occupiers. Where an easement 
of light and air is claimed on the ground of 
30 years’ user over land held by a Railway 
Company, but it is found that the land is 
the property of the Government, the claim 
must fail and cannot succeed when there is 
no allegation or proof of 60 years' user; the 
plaintiff cannot claim on the basis of 30 
years’ user, a right as against the Railway 
company as occupier as distinct from the 
Government as owner. 1937 A. 428=1937 
A.L.J. 249. See also 1937 N. 38; 1939 Sind 
110. Land appurtenant to a residential 
house need not be actually adjoining the 
house. Where a tenant uses certain land 
opposite to his house but on the other side 
of a public way for the purposes of tether- 
ing his cattle, such land can be regarded as 
appurtenant to his house. 1936 O.W.N. 536 
=1936 O. 324. The user over a land pur- 
ported to be exercised as owner cannot be 
made the basis of an easement. 104 LC. 
503. See also 1930 P. 7; 56 B. 427=34 Bom. 
L.R. 1015=1932 B. 513. A person caimot 
acquire an easement unless he acts with the 
knowledge that it is a case of a dominant 
and a servient tenement and that he is ex- 
ercising a right over property which does 
not belong to him. Where the. defendant has 
consistently claimed ownership in the land, 
he cannot claim to have acquired an ease- 
ment as the user has not been with the ani- 
mus t>f enjoying the easement as such in the 
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"land o{ another. The question of immemorial 
use* has nothing to do with it. 56 B. 427= 
.'34 Bom:L.R. lQj5t=?1932 £..513. S. 4 of the 
•■Easements Act shows that not merely the 
< ‘‘owner” but' even ’ an “occupier* * may ac- 
quire an easement, ajnd there is no prima 
fatie»Teasoh why the enjoyment of a person 
as an “occupier” should nbt be tacked on 
uhder S. 15 to hiis enjoyment as “owner**, if 
there is no interruption in his user. 152 I. 
C 216=1934 M. 575=67 M.L.J. 262. See 
also 1937 A. 428=1937 A.L.X 249. To sup- 
port a claim to a prescriptive right of 
way over a pathway, the pathway must be 
'enjoyed peaceably and openly as an ease- 
'nient without interruption for more than 20 
years. It is not necessary that it should be 
'used every moment to constitute enjoyment. 
Cessation of user is not inconsistent with 
‘the continuance of the' enjoyment of the 
right. . Cessation of user for a time while the 
'right is being acquired does not stand on a 
different basis from that where the right has 
already been acquired by 20 years* user, 
fiut 'an enjoyment physically incapable of 
interruption would not confer any right of 
'ceasement by prescription. 60 C.L.J. 412= 
1935 C. 282. In calculating the period of 
twenty years, as provided in S. 15 it is not 
sufficient to take into account a period of 
Jess .than 20 years before a suit in which the 
Iplamtiff’s right is contested, and the rest 
: of . the twenty years during the continuance 
of,-and after, the suit. Where before the ex- 
jpiry of the period of 20 years the plaintiff 
'files a suit which is contested by the de- 
fendant and decided against the plaintiff, 
“liiS inchoate right comes to an end, and no 
period subsequent to the filing of that suit 
.'can be added to the period before the filing 
of that suit to make up the period of 20 
years of peaceable enjoyment without inter- 
ruption. I.L.R. (1942) Kar. 306=A.I.R. 
1943 Sind 17=207 I.C. 83. The presumption 
of constructive enjoyment can no more be 
made in favour of a person acquiring ease- 
ment by prescription than the presumption 
of constructive possession made in favour 
of a trespasser acquiring prescriptive title. 
If there is a grant, it is construed against the 
grantor but in case of prescriptive right, 
its extent must be measured and determined 
.by the accustomed user. It is on this prin- 
ciple that a servitude acquired for one pur- 
pose cannot lawfully be used for another. 
Hence where a person has by prescription 
acquired a right of way on other’s land for 
.himself, his servants and carts, the right of 
way cannot be presumed to include the pas- 
sage for sweepers. Nor can such a presump- 
tion be -based on the circumstances that 
.the houses occupied by the parties had at 
one time belonged to a common, owner un- 
less the way was necessary for enjoying 
the tenement which was purchased by the 
person claiming easement. I.L.R. (1939) 
Nag. 580=1939 N.L.J. 297fc=1939 Nag. 197. 
'•Peaumont, C.J. — There is no reason why if 
owner of a piece .of land proves that for 
fact reined, right of 


passing and re-passing over adjoining land 
nec vi, nec clam, nee precario, he should be 
unable to establish an easement of. .way over 
such adjoining land merely because when he 
exercised that right lie believed he had a 
right of ownership in the adjoining land 
which right he was unable to establish in a 
Court of law. 144 I.C. 998=35 Bom.L.R. 
144=1933 B. 122. See also 41 Bom.L.R. 168 
=1939 Bom. 149=I.L.R. (1939) Bom. 140; 
1939 Sind 110. A customary right differs 
from a prescriptive right in the sense that 
no fixed period for its enjoyment is neces- 
sary. 20 I.C. 467 (20 M. 389 and 2 Beng. 

L. R. 454 and 459, Rel.). See also 71 M.L. 
J. 268; 58 I. A 195=54 M. 427=61 M.L.J. 
1 (P.C.); 142 I.C. 153=1933 N. 74. A pres- 
criptive right or easement is a right existing 
in a particular individual, while a customary 
right belongs to no particular individuals 
but attaches to a locality and is capable of 
being enjoyed by all who, for the time be- 
ing, own land in the locality. 20 I.C. 467. 
A prescriptive right to light and air cannot 
be acquired as an easement for limited 
period, e.g., when the servient heritage is in 
the occupancy of a tenant. 42 M. 56?— 37 

M. L.J. 28. The word “imposition** of an 
easement does not necessarily mean imposi- 
tion by some act, such as grant, but includes 
imposition by omission to prevent acquisi- 
tion by prescription. 42 M. 567. Govern- 
ment land in the management of Municipal 
Board — Proof of user for 60 years essential 
— Land leased out to tenant whether makes 
any difference. 1928 O. 17=4 O.W.N. 1035. 
When a person prays the Court to presume 
a lost grant as against Government, it is rea- 
sonable to infer that such a prant cannot be 
presumed, unless there is evidence of a user 
which jvould be sufficient to establish a right 
by prescription and against Government, 
that is to say, unless there is evidence of 
sixty years* user. At any rate, it is impossi- 
ble to infer a lost grant on the basis of im- 
memorial user when the evidence shows po- 
sitively that fifty years ago no such grant 
had been made. 162 I.C 97=1936 M. 692. 
See also 71 M.L.J. 187=59 M. 979. If it is 
found that for a sufficiently long time, co- 
vering a period of over 30 years, . all the 
water, both rain water as well as water 
brought on to the upper land by artificial 
means for agricultural purposes, is allowed 
to pass into the lower land without any in- 
terruption by the proprietor thereof, the 
Court will easily infer a custom and that the 
customary conditions of the locality require 
such user. The doctrine of lost grant can 
be invoked for the purpose of inferring such 
a custom. It is not necessary that the words 
“lost grant** or “customary user” should in 
so many words be pleaded. All that is 
necessary to be alleged in order to infer a 
doctrine of lost grant or a claim based on 
prescription is long, continual and peaceful 
possession. The fact that both the. pro- 
prietors are ryotwari owners holding under 
the , Government, a common landlord,' is. no 
bar to the acquisition of a. title by ptescjjg- 
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tion or lost grant, by one against another. 
The estate of the ryotwari proprietor is an 
estate in the soil and is heritable and alien- 
able, and he has sufficient estate to support 
a grant of an easement. 59 M. 97Sfc=1936 
M. 682=71 M.L.J. 187. The approval of 
any person’s plan for building does not 
necessarily imply that the Municipality in- 
tended to grant an easement over an ad- 
joining lane belonging to it. 160 I.C. 955= 
1936 M. 142. Where a compromise confers 
upon the defendant a right to construct a 
bundh on the plaintiffs land the defendant 
cannot set up adverse possession with re- 
gard to the land and can claim nothing 
more than a right of easement to maintain 
a bundh on the land. The right to repair 
the bundh must be presumed in defendant’s 
favour, such right being incidental to the 
existence of the bundh. 22 PatL.T. 699= 
1941 Pat. 260. 

What rights can, be acquired.—- A prescrip- 
tive right is acquired if plaintiff’s privies 
are cleaned by scavengers passing over the 
land of the defendant for twenty years to 
the knowledge of the defendant without 
obstruction by defendant. 50 I.C. 34. All 
that a defendant whose eaves project over 
plaintiff’s land can acquire after 20 years is 
an easement imposing the burden on the 
servient tenement of having that projection 
over it. 46 B. 827=24 Bom.L.R. 305. Where 
one of the joint owners of a party wall had 
made a hole therein and enjoyed light 
through that hole for more than twenty 
years, the acquires a right of easement of 
light and the other owner cannot close the 
whole. 33 P.L.R. 930. Removal of support 
of a wall before accrual of right of easement 
by prescription to neighbour is not action- 
able. See 1928 N. 91. See also 59 C. 363= 
138 I.C. 667=1932 C. 542; 11 R. 47=1933 R. 
18. A suit for perpetual injunction restrain- 
ing the defendant from removing the neces- 
sary lateral support to which the plaintiff’s 
land is entitled is a suit in the nature of a 
quia timet action and the plaintiff, in order 
to succeed, xpust prove imminent danger of 
a substantial kind, or that the apprehended 
injury, if it does occur, will be irreparable. 
Therefore excavation and removal of the 
earth on his own land by a defendant, with- 
out leaving sufficient support to the adjoin- 
ing plaintiff’s land to enable it to remain in 
its natural state, does not per se constitute 
an actionable invasion of the latter’s right; 
and such an act to constitute a valid found- 


ation for a claim by the adjoining plaintiff 
for damages must be coupled with actual 
damage or injury to his property. 11 R. 47 
=143 I.C. 292=1933 R. 18. See also 63 C. 
441=62 C.LJ. 283=1936 C. 564. Private 
rights of fishing in public water may be ac- 
quired either by a grant from the Crown or 
W prescription from which a grant may be 
presumed. 39 C. 53=11 I.C. 180=15 C.W. 
•N. 972. Whether ' exclusive rights can be 
^acquired in a tank or navigable river by 


proof of mere enjoyment 39 C. 53. Right 
to ferry though not an easement is in the 
nature of an easement and may be acquired 
by user. 9 I.C. 846. A prescriptive right 
to dam up a stream is acquired by the con- 
tinued exercise of the right for twenty-five 
or thirty years. 26 M.L.J. 385=24 I.C. 547. 
In the case of shrotriem grant the right of 
Government over the minerals is not lost by 
limitation. 23 I.C. 144=15 M.L.T. 277. 
Mere non-user for not less than two years 
before suit independent of any adverse act 
on the part of the owner of the servient 
heritage does not amount to cessation or 
abandonment of the right of easement with- 
in the meaning of S. 15. ExpL II clearly 
relates not to the period after which the 
easement has ceased to be enjoyed but to 
any interval of non-user within the 20 years 
of enjoyment 98 I.C. 886=1927 M. 238. 
The term “interruption” refers to an adverse 
obstruction and not a mere discontinuance 
of user. 60 C.LJ. 412=1935 C 282. 

What Right cannot be acquired. — The 
right to drive cattle to the grazing ground 
through the jungle of another village is not 
a right which can be acquired as an ease- 
ment though enjoyed for any length of time. 
43 A. 345=19 A.LJ. 126. As to right of 
way for agricultural purposes, see 50 B. 
635=28 BomX.R. 1158=1926 B. 537, Right 
to store manure by non-agriculturist, see 5 
O.W.N. 296. A right to bury or cremate 
the dead on land belonging to another can- 
not be acquired by prescription. 138 I.C. 
325=32 P.L.R. 157=1932 L. 256. See also 
1934 A.LJ. 809=1934 A. 868. An easement 
of light and air through apertures of win- 
dows in a wall cannot be acquired by pres- 
cription, when the wall in question is a joint 
wall belonging to both the parties, because 
it is the essence of an easement that it should 
be a right over property not belonging to 
the claimant but to some one else. T.L.R. 
1938 Bom. 53=40 Bom.L.R. 115=1938 
Bom. 215. The principle that easement of 
light and air through windows opened in a 
joint wall cannot be acquired by prescrip- 
tion cannot apply where the whole wall to 
its full height is not proved to be joint. The 
party who wants the whole wall to be treat- 
ed as a joint wall must establish that there 
was a party wall in the beginning and that 
it had been subsequently raised by the other 
co-owner or that there was an agreement 
to treat the whole wall as joint If the wall 
exists from the beginning and there are an- 
cient apertures in it before the other house 
is built, they cannot be blocked tip unless 
there is an agreement to close them when 
the other house is raised and the agreement 
to treat the lower part of the wail as joint 
would not have the effect of extinguishing 
the already-acquired easement of light and 
air through the windows in the upper wait 
I.L.R. (1940) Bom. 140=42 Bom,L.R. 186 
=1940 Bom, 153. „ . 

Customary Basement and Customary 
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Right, distinction between. See 142 I.C. 153 
=1933 N. 74 cited under S. 2, supra. Cus- 
tomary right and prescriptive right — Dis- 
tinction between. 71 M.L.J. 268=1936 M. 
923. 

Water Rights. — Where the plaintff had 
been enjoying the water by means of chan- 
nels through which water passed to a tank, 
for a certain number of years, no prescrip- 
tive right was asquired to receive the water 
through the channels unobstructed. 23 Bom. 

L. R. 1004=46 B. 115. See also 43 L.W. 
330. A prescriptive right of easement to 
discharge surplus water on the defendant’s 
land through a channel across the public 
road cannot be acquired. 19 C.L.J. 42=21 
I.C. 8571=18 C.W.N. 378. Where an under- 
ground channel had been in existence bet- 
ween the lands of the plaintiff and defend- 
ant across a public pathway, for over twenty 
Shears to the knowledge of the public autho- 
rities, and the plaintiff had been accustomed 
to discharge the water from his land 
through this channel on to the defendant’s 
land, and it appeared that the channel was 
a pucca one constructed with brick and 
chunam covered over with stone, and the 
public authorities actually approved of it as 
a public convenience. Held, though an ease- 
ment in the strict sense of the term may 
hot have been acquired against the Secre- 
tary* of State — the enjoyment having been 
short of 60 years — the channel must be con- 
sidered to have been used by the plaintiff 
in a lawful manner, and that the plaintiff 
.can maintain an action against the defendant 
when the latter interfered with the plaintiff’s 
user of the channel. 40 L.iW. 281=1934 M. 
343=67 M.LJ. 382. No easement or pres- 
criptive right can be acquired by a ryotwari 
landholder in water in a Government chan- 
nel irrigating the lands. 45 I.C. 80=34 M. 
L.J. 425, See also 71 M.L.J. 268 ; 43 L.W. 
330. There can be no possessory rights in 
connection with incorporeal rights. (Ibid.) 
A right to irrigate his punja land through a 
channel in the adjoining nanja land of ano- 
ther ryot can be acquired by a ryot by pres- 
.cription. If such right has been enjoyed for 
over 20 years, he can get a declaration of 
such right. It is not necessary that the 
plaintiff should establish a right to water 
against the Government for this purpose. 
1937 M.W.N. 920. Under S. IS a right of 
fishing cannot be acquired by prescription, 
but from uninterrupted user such a grant 
may be presumed. 43 I.C. 962=14 N.L.J. 
35. See also 37 C.W.N. 18 (A claim of 
fishery without stint and for commercial 
purposes which might lead to the total dis- 
tinction of the subject-matter is a right un- 
known to law and the custom alleged in its 
support is unreasonable). See also 46 L. 
*W. 466=1937 Mad. 823=(1937) 2 M.LJ. 
350 (Right to throw filthy water on ano- 
ther’s land can be acquired by prescription), 
Ove rhang ing trees. — An owner or occu- 
pier of land has no right to allow his trees 


to overhang his neighbour’s land, and he 
cannot acquire such a right by prescription. 

40 L.W. 639i=67 M.LJ. 442. No right of 
easement can be acquired in respect of ajtree 
which gradually projects over his neigh- 
bour’s land insensibly and by slow degrees. 
The owner of a tree has consequently no 
right to prevent a person lawfully in posses- 
sion of land into which or over which its 
roots or "branches have grown, from cutting 
away so much of them as project into or 
over his land. But it is a settled maxim that 
a grantor shall not derogate from his grant. 
Where an owner of two adjacent plots of 
land transfers or sells one of them together 
with a tree standing thereon, which is not a 
tiny plant or sapling, but an ancient tree of 
about 100 years old whose growth has prac- 
tically ceased, it must be held that a right to 
project the existing boughs of the tree over 
the vendor’s land is also transferred to the 
vendee. To allow the transferor to cut off 
the branches overhanging his land (which 
has not been transferred) would be to vio- 
late the maxim that the grantor shall not 
derogate from his grant. If he intends to 
reserve to himself the right to lop off the 
projecting branches, he should expressly re- 
serve. It is not necessary that the vendee 
should be given under the sale deed an ex- 
press right to project the branches, in order 
to entitle him to prevent the vendor from 
cutting off the branches. 47 L.W. 324= 
1938 Mad. 511l=(1938) 1 M.L.T. 510. An 
owner of land can cut the branches of trees 
standing on his neighbour’s land which 
overhang on his land. The fact that the 
two plots of land were once held in common 
ownership and the plot with the trees there- 
on with the branches overhanging on the 
other is transferred by partition or sale 
makes no difference so far as the application 
of the rule is concerned. To have the 
branches of a tree overhang on the land of 
another is not in the nature of a right of 
easement, and it cannot be acquired by 
prescription at common law or statute either 
under English law or Indian law. In other 
words, there is no right of easement or cus- 
tomary right to have the branches of a tree 
overhang on another man’s land. To allow 
the branches of one’s tree to overhang on 
another’s land is to commit a nuisance which 
that another has a right to abate by cutting 
off tl^e branches. 1936 M. 702=71 M.LJ. 
296. A right to overhang the branches of 
one’s trees over the land of his neighbour 
may, no doubt, by apt words be granted. 
But such a grant cannot be implied from a 
grant of the land with the trees on it, be- 
cause the result of allowing the branches 
to overhang over an unlimited and indefinite 
area of the neighbour’s land would subject 
that land to a burden which would virtually 
deprive him of his right to use his land as 
owner. But so long as the branches are 
allowed to overhang, the owner of the trees 
will also be the owner of the branches and 
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the produce thereon, and it may be that 
the adjoining owner will have to permit 
the owner of the trees to take the produce, 
1936 M. 702=71 M.L.J. 296. 

Right of way. — One of the necessary con- 
ditions of a right of easement is that it 
must be certain. Where a right of way is 
claimed and allowed, the decree should state 
definitely the limits of the pathway. When 
the two termini are known, the right to the 
way does not fail merely for want of a de- 
fined track between them and if the owner 
of the servient tenement does not point out 
the line of such way, the dominant owner 
must take the nearest way he can. If the 
owner of the servient tenement wishes to 
confine him to a particular track, he must 
set out a reasonable way, and then the per- 
son is not entitled to go out of the way 
merely because the way is rough and there 
are ruts in it and so forth. 148 I.C. 431= 
1934 P. 420. A right of way once defined by 
the grant cannot be altered and the domi- 
nant owner is entitled, to exercise his strict 
rights unless he can be induced to consent to 
a way of a deviation. There is no provision 
in the Easements Act enabling a servient 
owner to substitute, in the case of an ease- 
ment by grant a new pathway in place of the 
old one. 56 L.W. 521=1943 M.W.N. 767= 
A.I.R. 1943 Mad. 741i=(1943) 2 M.L.J. 519. 
Where a passage has been found to have 
been used openly, uninterruptedly and 
peaceably for about 50 years, it can be pre- 
sumed that the right had a legal origin and 
that those using it had a right to use it. 
1939 A.L.J. 821=I.L.R. (1938) All. 754= 
1939 All. 586. A person who is in enjoy- 
ment of an easement, such as a right of way, 
but who has not acquired a title to it by pre- 
scription or otherwise, cannot ordinarily 
maintain an action to prevent its obstruc- 
tion by a stranger. An action can only be 
maintained in very exceptional cases where 
access to his land would otherwise be cut 
off altogether or if the obstruction to the 
user of the right of way will have the effect 
of substantially depriving a person of the 
enjoyment of his property. I.L.R. (1941) 
Mad. 367=53 L.W. 8=1941 Mad. 176= 
(1941) 1 M.LJ. 145 (F.B.). It is true that 
an owner can subject one part of his pro- 
perty to a quasi-easement in favour of ano- 
ther part and if afterwards he alienates a 
portion of his land, the purchaser takes th$ 
portion with all the convenience or quasi- 
easements which the proprietor has attach- 
ed to it. But this applies only when the quasi- 
casements are continuous and apparent. 
There could be no implied grant where the 
easements are not continuous and non-ap- 
parent. A right of way is neither continu- 
ous, nor always an apparent easement, and 
hence would not ordinarily come under the 
above rule. Exception is no doubt made in 
certain cases where there is a "formed road” 
existing over one parf\ of the tenement for 
the apparent use of another portion or there 
is "some permanence in the adaptation of 


the tenement” from which continuity may 
be inferred, but barring these exceptions an 
ordinary right of way would not pass on 
severance unless language is used by the 
grantor to create a fresh easement. Where, 
however, a deed of conveyance describes 
the property conveyed as bounded by a 
common passage, an implied grant of a right 
of passage may be presumed, and the ex- 
tent of such right has got to be gathered 
from the language of the document, as well 
as from the surrounding circumstances of 
the case. Ordinarily such right of passage 
does not include the right to use it as a 
m eh tor passage for the cleansing of a privy. 

41 C.W.N. 1169=1937 Cal. 66L See also 
1939 tf.L.J. 297=1939 Nag. 197. Right of 
way, acquisition of. See 24 Bom.L.R. 298 
=1922 B. 79; 1924 C. 359; 9 I.C 965=13 
C.L.J. 316; 44 C.W.N. 1029 ; 45 M. 633= 

42 M.LJ. 417; 39 M.LJ. 74=60 I.C. 1 71; 
1938 A.L.J. 1142 (User by visitors to domi- 
nant heritage) ; I.L.R. 1938 A. 538 (User by 
lessee of land for building purposes) . 

Who can acquire. — A claim of higher 
right of ownership does not prevent another 
person from acquiring a right of easement, 
if he can show that he converts certain 


rights of enjoyment over the land in ques- 
tion for the benefit of another land of his 
own. 62 I.C. 633. A right once established 
by immemorial user, is not extinguished by 
non-user or interruption for more than two 
years. 62 I.C. 633. As to what is imme- 
morial user, see 56 B. 82=34 Bom.L.R. 92 
=1932 B. 130. The terms "immemorial 
user” and "from time immemorial” had a 
connotation in English Law which obviously 
could not be applied to Indian society and 
circumstances. 56 B. 82=1932 B. 130. A 
right of way cannot be acquired by a tenant 
over the lands of the landlord within his 
tenancy except by grant. 34 I.C. 450=20 
rWNT 11« alert 1Q36 S- 61t=3Q S. 


L.R. 32. It is true that a lessee of land 
cannot acquire 9 right of way or any other 
easement over land owned by his lessor as 
having been peaceably and openly enjoyed 
by a person claiming title thereto and of 
right within the meaning of the third clause 
of S. 15; in such a case the tenant's occu- 
pation is in the eye of the law that’ of his 
landlord. But where a lessee of land owns 
a building built upon land leased to him, 
. he may, so far as the use of light and air 
or support for his building is concerned, 
* acquire rights of easement in respect of such 
right, air or support under CIs. (1) and^ (2/ 
.of S. 15, and these rights cannot be object- 
ed to as being incapable of being acquired 
by him on behalf of his lessor as well as 
against him, for those rights are acquired 
bv him for himself, and for none other than 
himself, as owner of the building. I.L.R. 
U941) Kar. 381=1941 Sind 211. See also 
198 I.C. 418. The mere grant of leave and 
licence of a right of way by the landlord 
to his tenant, will not invest the latter ivith 
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a right of way enforceable in suit 20 C. 
W.N. 1158. A prescriptive right cannot be 
acquired by one tenant against another te- 
nant of the same landlord. 31 I.C. 549=19 
C.W.N. 1211. See also I.L.R. (1937) 1 Cal. 
569=1937 Cat 572 (mukarrari lease holder); 
1939 Rang. 421; 148 I.C. 215=1934 P. 11; 
56 B. 427=34 BomXR. 1015=1932 B. 513. 
Whether one permanent tenure-holder can 
acquire an easement against another perma- 
nant tenure-holder under the same landlord. 
31 I.G 540=19 C.W.N. 1211. A tenant in 
a zaxnindari cannot acquire the right to 
irrigate his land' held by him as a tenant, 
with water from the tank belonging to the 
Zamindar. 56 I.C. 598=11 L.W. 600. Where 
the tenants of a zamindar have been using 
water from his tank for raising a second 
crop on their manyam lands for over 20 
years openly and continuously and without 
interruption, their right to take water for a 
first crop being admitted by the zamindar, 
and it is found that at no time for consider- 
ably over 20 years has the Zamindar 
claimed or recovered compensation for the 
water taken by the tenants for the second 
crop, a presumption arises in favour of the 
tenants that they have been using the water 
as of right; and when no permission of the 
zamindar or any facts to negative the claim 
as of right, are proved the tenants have a 
prescriptive) right to get an amount of water 
sufficient to irrigate their lands without any 
liability to pay for it. The fact that in 
some years there may not have been enough 
water to irrigate as large an area as in 
other years and that in some years there 
may have been an amount sufficient to irri- 
gate a larger area will not make the right 
to capable of bring prescribed for as being 
of a precarious nature. 1937 M.W.N. 895 
=46 L.W. 643=1937 Mad. 953. Where two 
persons hold adjoining plots of land under 
a temporary lease by the Government termi- 
nable at three months* notice and trans- 
ferable only with the sanction of the Gov- 
ernment, one of them dnnot acquire a 
right of 'way by user over the land which is 
in possession of the other as he cannot be 
said to have enjoyed the alleged easement 
as of right 30 S.L.R. 32=163 I.C. 137= 
1936 S'. 61. The joint user of the water 
from a tank for the joint cultivation of s i 
plot does not affect the nature of the right 
of easement which is a right over the servi- 
ent heritage acquired by virtue of the joint 
ownership of the plot The right prescrib- 
ed for, is not a right to irrigate jointly but 
a right as part owners of a dominant heri- 
tage. 35 I.C. 749=4 L.W. 128. The es- 
sential requisite of prescription is that it 
should be acquired against specific indivi- 
duals; prescription against one person can- 
not be tacked on to that acquired against 
others. 24 I.C. 519=28 M.L.J. 669. A 
dominant owner who is also a part owner 
of the servient tenement cannot acquire an 
easement over that tenement In order to 
acquire an easement by prescription, it is 


necessary that the right must be enjoyed in 
the character of an easement, and if a domi- 
nant owner is a part owner of the servient 
tenement, he would enjoy as of ‘“right”, not 
the easement but the soil itself. 41 C.W. 
N*. 769=1937 Cal. 355. The principle that 
one trespasser cannot tack on to his own 
possession the possession of another tres- 
passer cannot apply to the acquisition of a 
right of easement. Ownership and ease- 
ment rights cannot co-exist as they are mu- 
tually exclusive. The adverse .possession 
spoken of in connexion with acquisition of 
ownership means total exclusion of the 
rightful owner; whereas the enjoyment and 
user necessary for the acquisition of ease- 
ment is consistent with the possession as 
well as the enjoyment by the rightful owner. 
The adverse possession in reality extinguish- 
es the title of the rightful owner, but the 
enjoyment by a person claiming the right 
of easement does not in the least affect 
either the possession or the title of the 
owner. The easement only restricts the 
owner’s rights in some ways in regard to 
the enjoyment of his tenement. Moreover, 
the right of easement is annexed to the land 
or tenement and cannot be acquired in gross 
as a personal right. 1937 N. 38. See also 
1937 A.L.J. 249=1937 A.W.R. 215. It is 
open to the Courts to recognise acquisition 
of the easement by the claimant if he could 
prove continuous enjoyment for the requ- 
site period by himeslf or .his immediate pre- 
decessor in occupation of the property. 
1937 N. 38. A caste is a corporation with 
civil rights and can acquire by user, title 
to a right of way, even if the user be only 
of a few members of the caste provided it 
is exercised on behalf of and for the caste. 
24 I.C. 467=28 M.L.J. 110. See also 24 I. 
C. 519=28 M.L.J. 669 (Suit by Stanom- 
holder). A right of way over a ridge between 
two paddy fields claimed by the residents 
of a village is not a right in the nature of 
an easement but a right in gross as it is 
enjoyed independently and not for the be- 
neficial enjoyment of any land belonging to 
the persons claiming it. 10 Cut.L.T. 13= 
A.I.R. 1944 Pat. 278. 

Easements, how acquired.— A person to 
acquire the right of fishery by prescription, 
must show that he had an uninterrupted en- 
joyment of it openly, publicly and peaceful- 
ly for over the statutory period; but where 
such an enjoyment was in exercise of a 
common right which he shared with others, 
he should show that his user was in asser- 
tion of a higher right than the general right, 
in himself, and for his exclusive benefit 39 
C. 53=11 I.C. 180. See also 37 C.W.N. 18. 
The right to establish and maintain a ferry 
over tlie property of another is a right H: 
easement for which twenty years’ user is 
necessary. 5 P.L.J. 500=1 P.L.T. 395. A 
person owning land on one bank of a river 
can acquire a right by easement which 
would entitle him to use the land belonging 
to another owner on the other side of the 
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river for the purpose of embarking and dis- 
embarking passengers. There is, however, 
no law in this country which would entitle 
him to restrain competition. He cannot 
prevent the owner of the land on the other 
side of the river from starting a rival ferry 
which is run between lands owned by him 
on both banks of the river. In other words, 
there is no right to a monopoly. Such an 
etfdusive right can be claimed only under 
a Crown grant • 1935 A.L.J. 444=1935 A. 
4431 . To establish a right under this sec- 
tion, twenty years of uninterrupted user 
must be shown. 25 I.C 405=12 A.L.J. 693. 
As to presuniption from long user, see 91 
I.C. 987=1926 O. 237. As to the effect of 
unreasonable user, see 92 I.C. 465=1926 M. 
625. The period of user must be twenty 
years or more ending, within two years be- 
fore the* institution of the suit, wherein the 
claims to which such period relates is con- 
tested, 24 I.C. 126=12 A.L.J. 415. A sta- 
tutory prescriptive title to an easement is 
impossible to be acquired under S. 15 unless 
and until the claim thereto has been contes- 
ted in a regular suit. 29 M.L.J. 685. See 
also 1923 O. 29; 17 I.C. 22=10 A.L.J. 227. 

„ An .easement is acquired by a suit being 
brought and 20 years prior user as an ease- 
ment being proved. Thus it differs in some 
respects from other rights in that the mere 
efflux of time does not create an easement. 
It is the action brought which turns the 
easement into an indefeasible right. 44 P. 
L.R. 116=A.I.R. 1942 Lah. 124. In a case 
of a claim to a right of easement, the period 
of twenty years should .end within two years 
of the suit. It is immaterial whether there 
was or was not a period of twenty years’ 
us*er at some period beyond two years be- 
fore the date of plaint A period of twenty 
years’ user in the fifteenth century, for in- 
stance. cannot have any bearing on a claim 
to easement. 1933 A.L.J. 516=1933 A. 623. 
A prescriptive right can be acquired only if 
the enjoyment of the easement ended 'before 
the beginning of the two years next* before 
the suit was instituted. 33 I.C. 503. See 
also 29 M.L.J. 685; 1923 O. 29. In a case 
not of prescriptive easement but of one ari- 
sing from, a grant, it is not necessary for 
the plaintiff to establish twenty years’ ex- 
ercise of the right of easement or its conti- 
nuance till a time within two years before 
the institution of the suit. 150 T.C. 601 = 
1934 A. 447. No minimum limit of time 
can be laid down to justify an inference of 
immemorial user. The question whether such 
an user is established depends on the cir- 
cumstances of each case. 45 B. 1027=62 1. 
c. ,65. Peaceable enjoyment means one with- 
out interruption or opposition by the ser- 
vient owner sufficient to defeat the enjoy- 
ment. 49 I.C 963=21 BdfriX.R. .709. The 
obstruction must find expression in some- 
thing* done on the servient tenement itself. 
45 B. 1027=23 Bom.L.R. 422. Mere pro- 
test does not amount to such obstruction . 
45 B. 1027. * The mere fact that the land is 
waste does not necessarily show that no 


right can be acquired over such- land.’ ■ If* 
that were so, the right of user over almost 
every pathway in the mofussil wpuld be 
lost, inasmuch as almost every pathway lies 
over waste land. 65 I.C. 509. In determine 
tog the question whether an user of way 
ever waste land was as of right or not, the* 
Court would have to. consider the character., 
of the land, the relation between the parties 
and the circumstances under which the user 
took place, 65 I.C. 509. See also 56 B. 427 
=34 Bom.L.R. 1015=1932 B. 513. If an> 
easement has been enjoyed for the statutory 
period peaceably and openly as of . right, 
without interruption, the right beconies 
absolute. 26 I.C. 781. A long and unin- 
terrupted user for a long series of years 
leads to the inference that the user had been 
as of right and that the right had a lawful ‘ 
origin. 35 I.C. 749=4 L.W. 128. Enjoy- 
ment may be peaceable notwithstanding oml 
disputes regarding it, 29 M.L.J, 685=31 I. 
C. 528/ The adverb 'peaceably* indicates 
the manner in which the dominant owner 
must conduct himself in his use of theser- 
vient tenement, i.e., the person claiming a 
right of easement must not have deprived 
the serveint owner of that right by use of 
force or secretly. 29 M.L.J. 685. See also 
19 Mys.LJ. 339. Enjoyment for less than 
the prespriptive period if entitles the per** 
sons enjoying, to an injunction against 
trespasser. 30 I.C. 989=18 M.L.J. 515, The 
words "as an easement" do not mean .that 
the enjoyment should be in the assertion 
of claim of an easement * 111. (b) shows 
that the words were used in order to show, 
that unity of ’title or possession ‘makes. the 
possession useless to create a right of ease-f 
ment. 38 M. 1=17 I.C.- 112. See also 41 
C.W.N. 769=1937 Cal, 355. Assertion ■ pf 
full ownership, which was however * nega- 
tived by the evidence; may suffice to esta- 
blish an easement provided that the. user, 
was for the beneficial enioyment of another, 
land. 38 Mad. 1=17 I.C. 112. See also*49. 
M. 820=1926 M. 728. (F.B.); 56 B. * 427= 
34 Bom.L.R. 1015=1932 B. 513. Mere ac*; 
quiesence does not create ah easement IS 
I.C. 893. When two houses * originaHyi 
owned by one and the same person ltave 
backyards opening into * a Ian.e which ’se-». 
parates them, in the absence of evidence as, 
to when the gates were* opened the pre$utnp* 
tion is that they were so opened before, 
severance, and the enjoyment of . a -right' 
of way for over twenty, years . ppaceajbly* 
and ’as of right ending within two years, 
before the suit creates a prescriptive right., 

9 M.L.T. 274=9 I.C 764. User which; ^ 
neither physically capable of prevention, by 
the owner of the servient tenement nor* 
actionable, cannot # support .an .pasemeati.. 
This principle applies - both to, a3priMt*vej 
and negative easements* So long, .there-; 
fore, as the two tenements were, held; an* 
joint ownership there can be no^ acqui^iri 
tion of* an easement by prescription an. 
favour of one tenement, against, the oth^r : . 
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and where a right of way or any other easement has been peaceably and 
openly enjoyed by any person claiming title thereto, as an easement, and as of 
tight, without interruption, and for twenty years. 

the right to such access and use of light or air, support or other easement 
sha'l be absolute. 

Each of the said periods of twenty years shall be taken to be a period ending 
within two years next before the institution of the suit wherein the claim to which 
such period relates is contested. 

Explanation /. — Nothing is an enjoyment within the meaning of this section 
when it has been had in pursuance of an agreement with the owner or occupier 
of the property over which the right is claimed, and it is apparent from the agrees 
ment mat such right has not been granted as an easement, or, if granted as an 
easement, that it has been granted for a limited period, or subject to a condition 
on the fulfilment of which it is to cease. 


(Sturges v. Bridgman, 11 CD. 852); 28 

BomX.R. 1000 and 19 C. 253, Foil.). 56 

B. 427=34 Bom.L.R. 1015=1932 B. 513; 69 

C. L.J. 412=1935 C. 282. 

Sec. 15, ExpL 1. — Where, in the absence 
of a licence or agreement, the defendants 
were found to have been using a way over 
plaintiff's land openly, peaceably and as cf 
right for over the statutory period, held, the 
defendants had acquired an easement in 
respect of that right 9 I.G 640=9 M.L. 
T. 350. Continuous and peaceable user of 
easement of light and air for more than 
twenty years may give rise to a presump- 
tion that it existed with the consent of the 
owner of the servient heritage. 71 I.C. 831 
=1923 N. 192. See also 58 I.A. 195=54 M. 
427=61 M.LJ. 1 (P.C.). The right to re- 
ceive light across another's land is not a 
natural incident of property but can only 
be acquired as an easement either by grant 
or prescriptibn. Unless and until such a 
right has been acquired in the manner of 
other easements, no amount or mode of ob- 
struction is actionable. 46 C.W.N. 136. 
An easement of light and air need not be 
y proved to have been enjoyed as of right. It 
k enough if there is enjoyment 61 I.C. 
569. 4 An open user of road or path, with- 
out interruption, for a long time, not under 
permission or sufferance, is prima facie 
evidence of enjoyment as of right. 61 I. 
C. 5 69. The right to the lateral support to 
a wall from a neighbour's land, is acquired 
only by prescription. 68 I.C. 831=14 I.. 
W. 728. See also 1929 M.W.N. 528. Where 
it was shown that the plaintiff's wall col- 
lapsed as a result of a deep drain cut close 
to the wall by the defendant, but it was 
not shown that any portion of the soil on 
the plaintiff's land had fallen into the drain 
and it was also not proved that the period 
of 20 years had expired before the alleged 
encroachment. Held, that S. 15 and not 
S. 7 applied to the facts of the case, and 
that the easement by prescription not hav- 
ing been established the plaintiff was not 
entitled to recover damages. 1930 A.LJ. 
340. A right of way over one part may be 
acquired by grant, and over another, by 
prescription. 57 I.C. 852. Where a path- 


T ed . t3fie regents of 

the village, and op both sides of it about 
houses of the residents of the village, the 
E lI ? ptl .°, n 18 that the passage has been 
kept for the common use of the residents 
V1 ? T gC i an< * 1S ' th erefore, a public 
pathway. Under such circumstances there 
must be a presumption of dedication of the 
land under the passage for public pathway. 
User for any number of years is not neces- 
sary to establish a right to pass over the 
pubhc pathway User, on the other hand! 
is merely an evidence of original dedication 
m such cases. 38 P.L.R, 500=1936 JL 797. 
A right of easement is claimable on the land 
of another by the owner of land. It is not 
a personal right, but it attaches to land and 
is exercisable over another’s land. A pub- 
i however, may be on another's 

land but the exercise of a right of passage 
over it does not necessarily require that 
the person claiming it must prove that he 
is the owner of some land. In other words, 
the existence of a dominant tenement is not 
necessary 38 P.L.R. 500=1936 L. 797. 
rhe fact that a passage leading from a pub- 
lic place is not proved to' terminate also at 
a public place is no reason for holding that 
it is not a pubhc passage. Where it does 
not stop at the land of a private owner but 
proceeds further to a great distance, that 
is, an important ^ factor in support of the 
claim of the public, especially when it is not 
shown that it has terminated in private 
grounds. 39 C.W.N. 303=60 C.L.J. 556. 
See also I.L R. 1937 N. 21=1937 Nag. 322. 
When a public right of way is claimed over 
lands belonging to a private owner, it is 
not legitimate to presume from long user 
an intention to dedicate the lands for pub- 
jj USe then to examine the evidence 
adduced on behalf of the private owner to 
see if the presumption has been rebutted 
by him . The evidence must be examined as 
a whole and then the inference either in 
favour of or against the dedication must be 
drawn. It is wrong to deal with the evi- 
dence in compartments. 39 C.W.N. 303=60 
C.L.J. 556. An easement exercised by the 
defendant was merely one of access from 
the road, over the strip of land belonging 



The Easements Act (V of 1882). 


2201 


S. X5I 


to plaintiff, to the defendant’s land for a 
limited and special purpose. A particular 
path left by the plaintiff for the exercise of 
the easement was blocked but another path 
was opened later on and had since been 
used; held, that the easement was a discon- 
tinuous, non-apparent, positive easement 
with nothing in its nature to limit it to a 
particular path and the creation of new 
path by the plaintiff did not constitute an 
interruption of the easement. 115 I.C. 884 
=1929 P. 124. The object of S. 15 of the 
Act in requiring that the user should be 
open is that it must be of a nature from 
which a presumption would arise that the 
owner of the land had knowledge that his 
land was being so used and that he had 
acquiesced in it. Where the evidence did 
not show that the cattle by using the defen- 
dant’s land had formed any path on the land 
which would put the owner on inquiry and 
that the land was being continuously used 
for the purpose throughout the year and 
that a particular path was used but only 
showed that cattle simply strayed on the 
land, held, that no presumption as to con- 
structive notice could arise and that the 
easement of the rrght of way for the cattle 
was not made out. 31 Bom.L.R. 120=1929 
B. 144. Where the owner of a makwa tree 
complained of the construction of a wall by 
the defendant which prevented him from 
collecting the fruit of the tree, the branches 
of which overhang the wall, but it was 
found on the evidence that the wall was con- 
structed three years before the suit was 
brought. Held, that assuming that the 
plaintiff had a right of easement, he could 
not enforce it because of S. 15 of the Ease- 
ments Act. 114 I.C, 512. 

Mode of Enjoyment. — The presumption 
of lost grant should not be made merely 
upon establishment of user for a period of 
20 years or more. What has to be found 
as raising the presumption of lost grant is 
user from time immemorial, although the 
period for which such user need be proved 
must depend on the facts and circumstances 
of each case. 57 C.L.J. 31; 1937 Cal. 661= 
41 C.W.N. 1169. No presumption of a lost 
grant can be made in the case of the right 
of fishery where the use of the fishery was 
in harmony with the right of the public to 
fish by stakes which is acknowledged me- 
thod of public fishing on the West Coast 
of India. 23 Bom.L.R. 939. Possession of 
the dar (space between two fishing stakes) 
for over sixty years does not perfect into 
an easement by way of prescriptive right. 
23 Bom.L.R. 939. As to presumption of 
lost grant, see also 96 I.C. 317t=1926 M. 
788. For the acquisition of a right of 
easement a person must not only prove the 
doing of the necessary physical acts over 
the period prescribed by law but he must 
also show that he was setting himself up 
as the person who was doing those acts 
over the property of another. Proof of 
physical acts accompanied by the requisite 
animus or intention is necessary. t.L.R. 

C.C. M.— 276 


0943) A. 792=1943 A.LJ. 595= A. I. R. 
1943 A . 362. A plaintiff is entitled to have 
his right of way declared if he establishes 
the terminus to and from which the way 
runs. And the right would be enjoyed 5n 
the way the servient owners point out as 
the tract. If no tract is pointed out, the 
plaintiff can enjoy the nearest route. 46 
I.C. 374=22 C.W.N. 922. No use of pro- 
perty which would be legal if due to a pro- 
per motive, would become illegal, if 
prompted by an improper or even a mali- 
cious motive. 42 C. 164=20 C.L.J. 97=18 
C.W.N. 1296. The extent of a right ac- 
quired by prescription is measured by the 
extent of the use and enjoyment thereof 
during the prescriptive period. (Ibid.) It 
is not necessary to prove annual or conti- 
nuous user, but only substantial enjoyment 
whenever the occasion required. The mere 
fact that the openings made were different 
in different years does not make the user 
indefinite when the channels through which 
the water was taken were the same. 15 C. 
W.N. 259=13 C.L.J. 670. The fact that thd 
servient owner paid a certain sum for the 
repair of the embankment for his own be- 
nefit does not make the user permissive. 
15 C.W.N. 2591=13 C.L.J. 670. Period of 
twenty years to be completed prior to insti- 
tution of suit — No right to protect inchoate 
right — Fact of servient owner of dominant 
owner suing in respect of easement imma- 
terial. See 113 I.C. 525. 

. Easement against Government. — Tc 
claim 60 years* rule of easement, there must 
be Government ownership on the date when 
the easement is claimed and not at some 
antecedent period. 116 I.C. 806=1929 A . 
382. See also 1936 M. 692. A plaintiff 
claiming a right of easement against Gov- 
ernment must prove sixty years’ peaceful 
and uninterrupted user and the rule of law 
that the burden of proof is shifted on to 
Government if the plaintiff proves posses- 
sion for a sufficient number of years is not 
applicable if the plaintiff fails to prove the 
completion of even the prescriptive period 
necessary against a private individual 26 
T.C. 723=39 M. 304. See also 1928 O. 17 
=4 O.W.N. 1035 ; 45 I.C. 80=34 M.L.J. 
425 (Acquisition of right in water m Gov- 
ernment channel). If the .plaintiff proves 
30 years’ possession, the Government must 
prove that he had no Possession vnthinoU 
years. 16 I.C. 626=12 M.L.T. 159. .The 
Words “belongs to the Government? in S.- 
15 refer not to the time of the suitbutto 
the duration of enjoyment 41 M. 623=£ 

M.L.J. 395. When after 40 

ment against the Government, the totter 

transfers the land to a pnvate peraon, th* 
easement in order to become absolute must 
be ^oyed as again* the transferee fora 

further period of 20 years. 41 M. 622. 
period of 20 years must be computed from 
the time when the transfer was made to a 
private person. 41 M. w<s. 

P Government land in occupation of person 
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with limited right.—- S. IS of the Easements 
Act. insists oh a period of 60 years* user not 
merely when the easement is claimed as 
against the Government but over any pro- 
perty belonging to Government. The word 
“belongs** in the section should* not be res- 
tricted to cases where possession and owner- 
ship continue to remain with the Govern- 
ment and the clause applies to cases where 
any person with a limited right is in occu- 
pation .of land belonging to Government. 
40 L.W. 514=1934 M. 575=67 M.L.J. 262. 
See also 71 M.L.J. 268; 43 L.W. *330. A 
person claiming an easement against a trans- 
feree from the Government would have an 
option of either basing his claim upon user 
for a period of sixty years against Govern- 
ment and the transferee as such of the Gov- 
ernment, or if he so preferred, he could 
ignore the period of prescription- against the 
Government and base his claim entirely up- 
on user for a period of twenty years while 
the property was in the possession of the 
transferee. I.L.R. (1943) All. 792=1943 A. 
L.J. 595i=AJ.R. 1943 All. 362. The last 
paragraph of S. JL5 of the Easements Act 
gives a personal privilege to the Govern- 
ment when the Government is a party in 
the suit just in the same way as Art. 149 
of the limitation Act confers a privilege on 
Government. The result is that once a 
plaintiff established that he had exercised 
his rights as an easement against the pre- 
decessor in interest of the defendant whether 
the predecessor in interest was the Govern- 
ment or not, his rights at the time when 
they are claimed in a suit against a private 
person becomes absolute since^ that private 
person could not claim the privilege which 
is the personal privilege of the Government. 
1942 A.L.J. 483=A.T.R. 1942 A. 405. 

Property over which pathway lay be- 
longing to Government — Rights of third 
Parties. — The plaintiff as the owner of a 
certain survey number in a village sued to 
restrain defendants 1 and 2, who claimed to 
be trustees of a temple, from interfering 
with the plaintiff’s use of a pathway across 
suit survey number and the Government 
also was impleaded as a party. The lower 
appellate Court found that the suit survey 
number belonged to the Government who 
had allowed its use in favour of the tem- 
ple. On the contention that though for want 
of 60 years* user, the plaintiff had not ac- 
quired an easement as against the Govern- 
ment, he had by reason of 20 years’ user ac- 
quired a limited right which was sufficient 
t’o prevail as against any interest which pri- 
vate persons like defendants 1 and 2 might 
possess in that property. Held, assuming 
the possibility of acquisition of an easement 
against the holder of a limited interest. +he 
acquisition was possible only to the extent 
to which a grant might be possible within 
the terms of S. 8 of the Easements' Act and 
as no -such grant by the temple would be 
possible having regard to the nature of its 
interest in the property, -the plaintiff would 
hot by 20 years* user acquire prescriptive 


right as against property which belonged to 
Government even to the extent of prevent- 
ing defendants 1 and 2 from interfering with 
his user of the way. Held also, that though 
it might be a question whether a' mere 
stranger could obstruct another person ’in 
the exercise of even what might be called 
an inchoate right of easement, the position 
of the defendants 1 and 2 could not be com- 
pared to that of a mere stranger dr a* li- 
cence*. 1934 M. 575=67 262., 

Village pathway. — A right of way claimr 
ed by the public or by a section of the pub- 
lic over lands described as a village pathway,’ 
is not a right of easement and is tfot gon 
verned by S. 26, Limitation Act. Such' a 
right is a customary right and may also be 
traceable to dedication which may be in- 
ferred from user for a very long time. No 
fixed period of einjoymenf is necessary in 
order to establish a customary right. 10 
Cut.L.T, 78. See also 1942 O.W.N. 725. 

Burden of Proof. — The onus of proving 
that a right of way has been peaceably ana 
openly enjoyed by any person claiming title 
thereto as an easement and as of right with- 
out interruption and for 20 years, lies upon 
the person asserting the right. 25 T.C. 4 f >9. 
See also 18 L.W. 404=1923 M. 674. The 
question in each case must be, what is the 
exact nature of the right which is shown by 
the evidence to have been acquired by the 
partv? See 1923 M. 674, supra. S. 15 (1)’ 
applies both to continuous and discontinuous 
easements. 17 I.C. 22=10 A.L.J. 227. The’ 
question of animus is, in each case, a ques- 
tion of fact Where enjoyment is proved, 
the person enjoying the right must be pre- 
sumed to possess an animus which is mani- 
festly to his advantage. 53 A. 16=1931 A. 
877. Where it is a question of acquisition of 
an easement by prescription, the burden 
lies, entirely on the plaintiff to prove 20 
years’ enjoyment, and noc mere possession 
for 12 years and then sav the onus is shifted 
on to the defendant. '33 I.C. 503. 

Defences. — When a right has begun to- 
run under S. 15 and the servient holder sues 
to put an end to it, the. defendant cannot 
plead in bar of it, Art. 32 of the Limitation 
Act. 33 T.C. 90. When the defendant hqs 
a righ£ of support from the plain tifPs wall 
abutting on the .defendant’s property, for a 
roof of his adjoining house, it is an en- 
croachment of that right if the defendant 
raises his wall and erects upon it another 
thatch resting on the plaintiff’s wall. 33 I. 
C. 90. The limit of a party’s right of sup- 
port must be determined by his actual en- 
joyment up to the date of the encroachment 
complained of by the opposite party. 33 I. 
C. 90. As to right of support, see also 59 
C. 363=1932 C. 542, If a man’s, ancient 
lights be interrupted, it is no answer to say 
that he can provide other sources of' light 
for himself by making changes iii his own 
tenement; for that defendant is willing to 
provide fresh light for him in another way’. 
36 M. 11=21 M.L.J. 742.. Where a* party 
cause$ injury to another, he canhot Sbjett 
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Explanation II . — Nothing is an interruption, within .the meaning of this 
Bection, unless where there is an actual cessation of the enjoyment by reason of 
an obstruction by the act of some person other than the claimant, and unless 
such obstruction is sub mi tted to or acquiesced in for one year after the claimant 
has notice thereof and of the person making or authorizing the same to be made. 


to appropriate relief being granted to his 
opponent on the ground that he would suf- 
fer serious injury by being compelled to un- 
do the mischief. 36 M. 11. There is no 
difference in the application of the law as 
regards the interference with ancient lights 
to buildings in cities and elsewhere. 36 M. 
11. In order to establish a right of ease- 
ment under S. IS, a plaintiff has to establish 
user for the statutory period. He has 1o 
establish that the user is as of right, but 
the law presumes that it is as of right, that 
is to say, that it has a lawful origin, if the 
plaintiff proves open and notorious user. 
That presumption is, however, rebuttable; 
and the defendant may show that, if he can, 
that the facts are such that the user was not 
as of right, e.g., he can show that the user 
was under license not amounting to a grant, 
or he can show fraud or force, or secrecy. 
Those would show that it was not as of 
right. 20 N.LJ. 12. See also 1936 S. 61. 

Nature of Obstruction (Expl. II). — To 
constitute an actionable obstruction there 
must be substantial privation of light enough 
to render the occupation uncomfortable ac- 
cording to the ordinary notions of mankind. 
9 I.C. 417=21 M.L.J. 313. Where the owner 
of the building is in the course of acquiring 
a right of easement by prescription when 
his house is burnt down, and he begins im- 
mediately to re-build his house and place 
the windows exactly in the same position 
as the old ones, he can be regarded as en- 
joying the access and use of light and air 
continuously, and he will be entitled to pro- 
tection after twenty years from the first 
building. 46 B. 448=24 Bom.L.R. 83=1922 

B. 3. If, however, there is any delay in re- 
building, then that might be evidence of an 
intention not to resume the user. 46 B. 
4®. Knowledge of the fact of enjoyment 
on the part of servient owner is essential 
to the acquisition of an easement where the 
Court is asked to presume a grant 54 I. 

C. 936=16 N.L.R. 76. Active obstruction 
on the part of such owner would negative 
any such presumption. 54 I.C. 936. To 
negative submission to an interruption, the 
party interrupted need not have brought a 
suit, 54 T.C. 936. The question whether 
there has been submission to, or acquies- 
cence in, an obstruction, is a question of 
fact, the burden of negativing submission 
being on the party alleging that he did not 
submit. 54 I.C. 936. See also 116 I.C. 806 
=1929 A. 382. It is not enough, for sup- 
porting an action for obstruction of right, 
that there has been a diminution of light 
from what it was before. 49 I.C. 458i=ll 
Bur.L.T.109. The decrease in light should 
constitute a nuisance and make the house 
uncomfortable according. to the ordinary 


standards or humanity or unfit for business. 
49 I.C. 458. • • 

Sec. 15, Expl. II.— Under Expl II, S. J4 
it is not sufficient to prove that there was 
obstruction for a period of one year, but 
it is also essential that such obstruction 
should be acquiesced in for the same period 
by the claimant 116 I.C. 806=1929 A. 382. 
Where the plaintiffs father's vendor had 
used a particular courtyard for the purpose 
of his business, for a period of about 12 to 
15 years and after his death his son had 
closed down the business and did not use 
the courtyard for a period of nearly 6 years 
for his business, and the plaintiff after pur- 
chase from the son had used it for a simi- 
lar business of his own for a period of 
about 12 years, it could not be said that the 
plaintiff had acquired a right of easement 
for there had been an interruption, and an 
intention to cease to enjoy the right. LJj. 
R. 1938 All. 840=1938 A.LJ. 867^=1938 
All. 587. 

Pleadings — Pleas of ownership and ease- 
ment — Permissibility. — No doubt as a rule, 
a plaintiff should not be allowed to put 
forward contradictory pleas, but the^ pleas 
of ownership and easement, though incon- 
sistent, are not contradictory and can be 
put forward in the alternative. # The im- 
portant point to be considered in such # a 
matter is the question quo animo egerit with 
reference to the user allowed^ by the plain- 
tiff; in other words, if the plaintiff had used 
a way on an assertion of title of owner, he 
could not put forward such user in support 
of a right of easement. That view however 
does not prevent the putting forward of 
alternative pleas in a suit, though, at the 
trial of the suit, the character of the user 
and the question of quo anima egerit would 
have to be decided, and, if the user is pro- 
ved, one plea would have to be affirmed and 
the other rejected. 29 N.L.R. 330=1933 
N. 257. See also I.L.R. (1939) Nag. 580= 
1939 N.L.J. 297=1939 Nag. 197; 1939 Nag. 
415; 1925 Cal. 788. Where a person alleges 
that he had ownership over the disputed 
plot malikana wa mokhalifana^ but fails to 
establish his claim in the suit is not there- 
by prevented from claiming in a subsequent 
suit rights of easement over the same plot. 
1942 A.LJ. 483=AJ.R. 1942 All. 405V But 
see 48 Bom.L.R. 25 (F.B.). It is ndt the 
law that a person cannot acquire an _ease : 
ment unless during the whole prescriptive 
period he acts with the conscious knowledge 
that it is a case of sl dammsliit ahd pfcTVEent 
tenement and that he £s feXercisihg a , Hijht 
over property which does not belctag' to him. 
A plaintiff, may claim an easement and 
ownership in the alternative. If .he' shows 
that for the statutory period Jie* has openly 
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Explanation III . — Suspension of enjoyment in pursuance of a contract bet- 
ween the dominant and servient owners is not an interruption within the meaning 
of this section. 

Explanation IV . — In the case of an easement to pollute water, the said period 
of twenty years begins when the pollution first prejudices perceptibly the servient 
heritage. 

When the property over which a right is claimed under this section belongs 
to 1 [the Crown), this section shall be read as if for the words 66 twenty years,” 
the words “ sixty years ” were substituted. 


LEG. REF, 

l Substituted for “Government” by A.O., 
1937. 


exercised certain rights which are in them- 
selves sufficient to establish an easement, 
prima facie, he is entitled to the easement, 
and it is not necessary to show that during 
the whole of the prescriptive period he was 
consciously asserting a right to an easement. 
A right to an easement by prescription can- 
not be defeated merely by showing that dur- 
ing the whole or part of the period of pre- 
scription the plaintiff was not consciously 
claiming an easement. I.L.R. (1939) Bom. 
140=41 Bom.L.R. 168=1939 Bom. 149. See 
also 35 Bom.L.R. 144=1933 Bom. 122; 1939 
Sind 110. The question of immemorial 
user or lost grant must be pleaded in every 
case before a person can be given relief on 
that head. Whether the action be brought 
against the servient owner or a stranger, a 
party cannot safely allege his right to an 
easement generally, but should state spe- 
cifically the manner in which he claims title 
to the easement, whether by grant (actual 
or lost), presscription at Common Law, or 
under the Prescription Act. Where the 
plaintiffs did allege circumstances, namely, 
the user by themselves and by their ances- 
tors of the land as pathway for 40 or 50 
years, the plaint may on a liberal construc- 
tion be taken to have relied upon long user 
leading to an inference of lost grant. 142 
LG 4581=1933 G 215=56 C.LJ. 274. The 
presumption of lost grant should not be 
made merely upon establishment of user 
for a period of 20 years or more. What has 
to be found as raising the presumption of 
lost grant is user from time immemorial, 
although the period for which such user 
need be proved must depend on the facts 
and circumstances of each case. 57 CL.J. 
31. See also 41 C.W.N. 1169=1937 Cal. 661 ; 
142 I.G 458=1933 C. 215. 

Parties to suit in respect of Easement 
Right. — Dominant and servient tenements 
owned by several persons — One of them 
may sue — Other owners need not necessari- 
ly be made parties. 41 C.W.N. 769 1=1937 
Cal. 355. 

Secs. 15 and 16: Obstruction to ancient 
light — Remedy — Injunction or damages. — 
The law does not know of any natural right, 
apart from a right of easement with refer- 
ence to a right of passage or right to light 
and air. No one can claim any natural right 
against another unless he establishes an 


easement to that effect. 160 I.C. 955=1936 
M. 142. Where the defendant obstructs the 
ancient light of the plaintiff by erecting a 
building and plaintiff sues for injunction to 
have the building demolished or for damages 
the question whether an injunction or dama- 
ges should be given must depend on the cir- 
cumstances of each particular case. If da- 
mages will afford adequate relief to the in- 
jured party and the defendant has not been 
guilty of any high-handed action, or un- 
it eighbourly conduct, damages are the appro- 
priate remedy. If the property is still’ sub- 
stantially useful to him, depreciation in value 
can be met by a decree for damages; but 
where the defendant's building deprives 
plaintiff to a very great extent of his best 
source of light and incidentally to a large 
extent of the beneficial use of his property, 
damages would not be adequate. 1933 R. 
351. In order to constitute an actionable 
obstruction of andent light, it is not suffi- 
cient that the light is less than before. 
There must be a substantial privation of 
light, enough to render the occupation of 
the house uncomfortable according to the 
ordinary notions of mankind and in the case 
of business premises to prevent the plain- 
tiff from carrying on his business as bene- 
ficially as before. The expression “carrying 
on the business beneficially” is not to be 
read as depending on the question whether 
or not the person carrying on the business 
is likely to lose a customer. The test is 
whether he would carry on the business less 
beneficially to himself, Whether in discharg- 
ing his duty to his customers on the one hand 
or in preserving his health and facility of 
transacting business on the other. 1933 R. 351 

Plaintiff seeking injunction — Power of 
Court to direct enquiry as to damages. — 
Where in a suit relating to. an easement of 
light and air, the plaintiff seeks an injunction 
restraining the defendant from interfering 
with his right, the Court may order an en- 
quiry as to damages, even though it holds 
that the plaintiff is not entitled to injunction. 
No such enquiry can however be ordered 
when the plaintiff has not proved any 
damage. 179 I.C. 884=1939 Sind 39. 

Decree for injunction against owner of 
servient tenement— Execution.— Where the 
owner of a dominant tenement who has ob- 
tained an injunction restraining the owner 
of the servient tenement from building his 
house beyond a certain height and within a 
certain^ distance of his house, seeks to exe- 
cute his decree by the demolition of the ad- 
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Illustrations, 

(a) A suit is brought in 1883 for obstructing a right of way. The defendant admits the 
obstruction, but denies the right of way. The plaintiff proves that the right was peaceably and 
openly enjoyed by him claiming title thereto as an easement and as of right, without interruption, 
from 1 st January, 1862, to 1st January, 1882. The plaintiff is entitled to judgment. 

(b) In a like suit the plaintiff shows that the right was peaceably and openly enjoyed by him 
for twenty years. The defendant proves that for a year of that time the plaintiff was entitled to 
possession of the servient heritage as lessee thereof and enjoyed the right as such lessee. The suit 
shall be dismissed, for the right of way has not been enjoyed “ as aa easement M for twenty years. 

(c) In a like suit the plaintiff shows that the right was peaceably and openly enjoyed by him 
for twenty years. The defendant proves that the plaintiff on one occasion during the twenty years 
had admitted that the user was not of right and asked his leave to eryoy the right. The suit shall 
be dismissed afor the right of way has not been enjoyed “ as of right ” for twenty years. 


Exclusion in favour of rever- 
sioner of servient heritage. 


16. Provided that, when any land upon, over or from which any easement 
has been enjoyed or derived has been held under or by 
virtue of any interest for life or any term of years 
exceeding three years from the granting thereof, the 
time of the enjoyment of such easement during the continuance of such interest or 
term shall be excluded in the computation of the said last-mentioned period of 
twenty years, in case the claim is, within three years next after the determination 
of such interest or term, resisted by the person entitled, on such determination, to 
the said land. 


Illustration , 

A sues for a declaration that he is entitled to a right of way over B f s land. A proves that he 
has enjoyed the right for twenty-five years ; but B shows that during ten of these ye^rs C had a life- 
interest in the land ; that on Cs death B became entitled to the land ; and that within two years 
after Cs death he contested A’s claim to the right. The suit must be dismissed, as A , with reference 
to the provisions of this section, has only proved enjoyment for fifteen years. 

17. Easements acquired under section fifteen are 
Rights which cannot be sa id to be acquired by prescription, and are called 
acquired by prescription. pre scriptive rights. 

None of the following rights can be so acquired 

(a) a right which would tend to the total destruction of the subject of the 
right, or the property on which, if the acquisition were made, liability would be 
imposed ; 


ditious alleged to have been made by the 
judgment-debtor, the question is whether 
the owner of the servient tenement has in- 
fringed the restrictions imposed on him by 
the original decree. If he has, he must be 
made to comply with the decree passed 
against him. The questions whether the 
decree-holder has re-built his house and has 
increased the burden on the servient tene- 
ment are not material questions. 39 P.L. 
R. 7121=1937 Lah. 419. 

Secs. 15, 24 and 27. — A right of way ordi- 
narily entails a point of arrival and a point 
of departure, both of which must be fixed. 
A blind lane which is blocked up by a wall 
on one side, cannot be subject to a right of 
way. Where a person claims neither a right 
to pass along a lane nor a right to carry 
materials over it, but a right to remain on it 
for hours at a time for a certain number of 
days in a year and to dump materials there 
and keep them there in order to repair hfs 
own wall, the right claimed is not a right of 
way as ordinarily understood. Nor can it be 
called an accessory easement, as the right 
is claimed by the party to repair his own 
. wall .standing on his own land. The ease- 
-ment is a miscellaneous easement, and all 
that the party can claim is a right to enjoy 
what he has prescribed for in a reasonable 
-.way. The Courts have always leaned 


against an unreasonable restriction on the 
servient owner's enjoyment of his own pro- 
perty. I.L.R. (1937) N. 21=1937 N. 322. 

Secs. 15 and 47: Right of repairs. — The 
right of repairs being a discontinuous ease- 
ment is not extinguished even though it 
was not enjoyed within two years next pre- 
ceding the suit. 1941 N.LJ. 655. 

Sec. 16. — The mere finding that a parnala 
is old is not sufficient to prove that an ease- 
ment has been established with respect there- 
to. 66 I. C. 922. User against kanomdar — 
Effect as against jenmi or melcharathdar. 
24 L.W. 691t=1927 M. 73. 


Sec, 17, CL (a). — The phrase "tend to the 
total destruction" of the subject of the right 
of easement, means such an interference as 
would render the dominant owner’s right 
largely inoperative. 130 I.C. 546=1931 S. 1. 
Sec. 17 is intended to apply not to rights 
of irrigation in natural stream, but to rights 
in the nature of profits a prendre Which: do 
not include a right to water. 7 Pat.L.T. 
547=1926 P. 187. Mere possibility of des- 
truction at some future date is not what is 
contemplated by Cl. (a). 23 B. 666. Right 
of way over land or water cannot be acquired 
in every direction. 7 C. 145; 8 Beng-E.R- (A. 
C.) 118. So also an unlimited right of fish- 
ery. 9 C. 698=12 C.L.R. 382. JSee also 37 
C.W.N. 18 cited under see. 2, Cl. (b). Pri- 
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(b) a right to the free passage of light or air to an open space of ground ; 

($) a right to surface-water not flowing in a stream and not permanently 
collected in a pool, tank otherwise, 

(d) a right to underground water not passing in a defined channel. 

18. An easement may be acquired in virtue of a 
Customary easements. local custom. Such easements are called customary 

easements. 


.vate right of way and highway may exist 
over the same land. 18 C.W.N. 378=19 C. 
L. J • 42. 

CL(b). — Extent of right to light by pres- 
cription. See 3 B.L.R. (O.C.) 41; 14 C. 839. 

‘ For the purposes of sec. 17 (c) what is re- 
quired is that the surface water shall not 
Simply be water flowing on the surface, it 
must be gathered up in some way either in a 
defined channel or by being collected in some 
other way. The word “and” in the clause 
must be construed as “or”. The qualities aie 
not conjunctive. I.L.R. (1937) N. 13=1937 
Nag. 310. 

A person may acquire a right to easement 
of water over artificial channels or water de- 
rived from artificial tank or pools. 33 M.L. 
J. 674=44 I.C. 625 (7 M. 530, Foil.). Also in 
■respect of tanks fed by rain water as well as 
surface water from neighbouring lands. 33 
M.L.J. 674. Considering the position of the 
tends and the conditions of agriculture in 
T3ombay, It must be held that where the 
plaintiff had been enjoying the water by 
means of channels through which water 
‘.passed to a tank, for a certain number of 
vyears, no prescriptive right was acquired to 
receive the water through the channels un- 
obstructed so as to entitle the plaintiff lo 
seek the removal of these obstructions caus- 
ed by the defendants. 46 B. 115=1922 B. 
378. The right to take water from a river 
running through an undefined channel over 
the neighbouring lands is not one coming 
under S- 17 (c), but is a right which, though 
perhaps it could not be acquired by prescrip- 
tion as an easement, could be inferred from 
.long user. 42 B. 288=45 I.C. 448=20 Bom. 
L.R. 398. See also 7 M.H.C. 37 (46) . A pre- 
sumption of lost grant can be made if the 
usage is long and uninterrupted and if it 
could form the subject of grant 42 13. 288. 
As to what is “immemorial user”, see 56 B. 
•82=34 Bom.L.R. 92=1932 B. 130. See also 
58 LA. 195=54 M. 427=61 M.LJ. 1 (P.C.). 
A right to the user of water flowing in un- 
defined channels cannot be acquired by pres- 
cription. 64 I.C. 153. As to right to per- 
colating water flowing under-ground in un- 
defined channels, see 54 M. cited under S. 7. 

Sec. 18. — A customary easement is not li- 
mited to easements of a kind which could 
not be recognized at all apart from official 
customs. 1924 A. 159. In order to establish 
a customary right it is not necessary to show 
that it has been exercised since time imme- 
morial. It is sufficient to show that it has 
-been openly enjoyed for such a length of 
June as -suggests that, by agreement or other- 
- Wise, the usage has become a customary law 
of locality. It is not necessary to prove en- 


joyment of the right for a period of 20 years. 
Where therefore the Mahomedaus have been 
immersing their tazias at Muharram in two 
ghats of a tank for such a length of time as 
to suggest that the usage lias become the 
customary law of the place, they have a cus- 
tomary right to use the ghats for immersing 
their tazias. There is nothing unreasonable 
in the custom and it is sufficiently certain 
and invariable. The mere possibility that 
the number of tazias immersed may even- 
tually increase so much as to prove a nui- 
sance, is too remote to make the custom un- 
reasonable. 1938 Nag. 177. The right to 
use the ghats of a tank for the purpose of 
immersing tazias at muharram is a custo- 
mary right and not an easement. 1938 Nag 
177. To establish a customary easement, 
the custom must be reasonable, certain, and 
the user must not have been permissive or 
exercised by stealth or force and the right 
should have been enjoyed for such a length 
of time as to suggest that by agreement or 
otherwise the user had become the customary 
law of the locality. 1939 N.L.J. 246=1939 
Nag. 193. See also 42 C.W.N. 1102. A cus- 
tomary easement can only be in favour of a 
class or community and cannot be in favour 
of an individual. 119 I.C. 695. As to a proof 
of customary rights, see 90 I.C. 976; 1943 
Oudh 83 (Village pathway); 1945 Pat. 118; 
18 Luck. 632. Proof of a customary ease- 
ment is immensely more difficult than proof 
of an easement under sec. 26 of the Limita- 
tion Act. The persons who rely on custom 
must prove that it was ancient, continuous, 
peaceable, certain and compulsory. Indis- 
criminate miscellaneous user of village land 
cannot establish the fact that such user had 
become a customary law of the place in res- 
pect of the persons and things which it con- 
cerned. The enjoyment is of too fugitive 
and patently permissive a kind to afford any 
support to it. Hence the taking of rubbish 
by some villagers over certain plots in their 
carts cannot make it a Tillage pathway. 
1942 A. W.R. (C.C.) 356 (3) =1942 O.W.N. 
725. A Court should not decide that a local 
custom, such as cutting wood from a jungle 
exists, unless the Court is satisfied of its 
reasonableness and its certainty as to extent 
and application, and is further satisfied, by 
the evidence that the enjoyment of the right 
was not by leave^ granted or by stealth or 
by force, and that it had been openly enjoyed 
for such a length of time as suggested that 
originally by agreement or otherwise the 
usage had become a customary law of the 
place in respect of the persons and -things 
which it concerned. 123 I.C. 377=1930 A. 
338. A customary right is not an easement 
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Illustrations. 

. ’ ( a ) By the custom of a certain village every cultivator of village land is entitled, as such, 

to graze his cattle on the common pasture. A having become the tenant of a plot of uncultivated 
fend .in the village breaks up and cultivates that plot. He thereby acquires an easement to graze 
'his ckttle in accordance with the custom. ■ . 

» (b) By the custom of a certain town no owner or occupier of a house can open a new window 

‘therein so as substantially to invade his neighbour’s privacy. A builds a house in the town near 
B*s house. ■ A thereupon acquires an easement that B shall not open new windows in his house so 
as to command a view of the portions of A’s house which are ordinarily excluded from observation, 
and B acquires a like easement with respect to A’s house. 


in the legal sense of that term. Customary 
rights have their origin in grant or prescrip- 
tipn but it is not necessary that in every case, 
there should be evidence from which a lest 
grant may be presumed. Nor is it necessary 
that the custom should be traced back for 
the vvhole time necessary to make it imme- 
morial. 36 C.L.J. 280=1923. C. 200; I.L.K.. 
<1941) Nag. 460. What may suffice to esta- 
blish a customary easement may be wholly 
'insufficient to establish an easement by pres- 
cription and vice versa. The two rights are 
; different, although the result may be the 
same. Consequently, where a claim of ease- 
ment is based on a prescriptive title, it is not 
open to the appellate Court to treat the cases 
as one based on custom. 1924 L. 275. Na- 
ture to customary easement. See IBM. 320. 
’The distinction between a customary right 
and customary easement is seen in 46 M. 866 
t=45 M.L.J. 333=1924 M. 197. Sec also 20 
LG 467;*1933 N. 74; 61 M.L.J. lt=58 I.A. 195 
v(P.C.). Customary easements and prescrip- 
tive easements, distinguished. 2 P.L.R. 454; 
*2p M. 389. No fixed period is laid down by 
’'law - as necessary to establish a customary 
right See 46 M. 866=45 M.L.J. 333. Cus- 
tomary easement — Tenant's claim to take 
water from well for irrigation — Maintain- 
ability as against landlord, see 113 I.C. 729. 
One or more inhabitants of a village taking 
wood from the landlord's jungle with- 
out the latter’s knowledge cannot by 
so doing for any length of time acquire a 
right to cut and appropriate wood, con- 
trary to the wishes of the latter. Similar 
• acts done with the* permission or acquies- 
cence of the owner being referable to a 
licence express or implied cannot likewise 
confer a right as against him. 123 l.C. 
377=1930 A. 338. Customary right of 
pasture on landlord’s lands — Proof of. See 
106 I.C. 195. See also 1944 M.L.R. 111. 

Illustrative Cases. — Zamindars in U.P. 
cannot arbitrarily close a right of way used 
by occupancy . tenants for more than thirty 
years. 1924 A. 159. In the case of a right 
of public way over a person's private pro- 
perty claimed by the members of the public 
at large or a right of a limited class such 
as the inhabitants of a particular village, the 
-customary period of the public right to the 
village path must be proved by evidence 
where the interests claimed conflict with 
those of a private owner. They must be 
proved by such degree of evidence as is 
representative of either the public at large 
•or of the particular village or the smaller 
community alleged to have the right of 


user. To call three partisan witnesses who 
can in no sense be said to be representa- 
tive of either the larger community of a 
general public or the smaller community 
of a particular village is no evidence what- 
ever upon which a finding of public right 
or village custom can be found. 148 I.C. 
498 (1)1=1934 P. 30. Where is is alleged 
that there is a public pathway which has 
been infringed by the defendant, before the 
plaintiff can maintain an action for avoid- 
ance of the infringement, special damage 
must be proved. But where it is more or 
less a village pathway, wherein the resi- 
dents on either side of the pathway and 
round about, may be considered to have a 
right acquired by long user of passing to 
and fro and this right is referable to a 
grant or agreement on the part of the 
zamindar, it is not necessary to prove any 
special damage and the residents of the 
neighbourhood can maintain an action for 
the avoidance of the obstruction without 
proving any special, damage. Even if a 
proof of special damage is necessary a very 
small amount of inconvenience will entitle 
the plaintiff to the relief claimed. 1933 A. 
919. A right of pasturage by virtue of a 
tost grant cannot be established by the 
inhabitants of a village as they are* a varia- 
ble number of persons. Such w. right cannot 
also be established by prescription under 
sec. 26 of the Limitation Act, inasmuch 
as to establish such a right it must be 
shown that it has been peaceably and 
openly enjoyed by the persons claiming it 
without interruption for 20 years. That 
might be so with regard to some of the 
villagers but could not be so in the case of 
all the inhabitants. The only right of case- 
ment which can be claimed ,m a case like 
this is the right of casement by custom. 42 
C.W.N. 1102. Where the' residents of a 
particular locality claimed a customary 
right of easement to go over the land of 
the defendant, to collect firewood and bum 
Holi and perform some ceremonies, there 
and where such right is proved \ to. have 
been exercised from time imnjcmonal, it 
was held that th6 easement w^s not un- 
reasonable and could be recognized by me 
Courts. 180 I.C. 233i=1938A.L. J. 1243 
=1939 All. 165. See also 1939 All.: 387— 
1939 A.L.J. 391. A customary right of 
burial can exist, apart from provisions of 
this Act; hence where it is fouu< * ^ 
a certain family used a place as a banal 
ground customarily it was fccML'notan 
p asommt but a customary-right in the nature 
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of an easement. 31 I.C. 805=13 A.L.J. 
1094. A right to bury a dead body is not 
an easement as contemplated by the Ease- 
'raents Act. Such a right cannot be 
acquired by prescription, though it can be 
acquired by grant or custom. When the 
origin of the right is peaceful, the Court 
can presume either a dedication on the part 
of the owners or a grant on their part, the 
origin of which is lost in antiquity. The 
question whether a plot of land is a grave- 
yard or not is primarily a question of fact. 
1934 A.L.J. 809=1934 A. 868. See also 
32 P.L.R. 157=1932 L. 256; 60 C.L.J. 
566=1935 C. 357t=39 C.W.N. 387. Right 
to privacy is customary right. 10 A. 358; 
5 B.H.C.R. 42; 9 B.H.C.R. 266; 8 B. 
H.C.R. 87; 2 Bom.L.R. 454. There is no 
inherent right of privacy attaching to any 
property and this is specially so in a town. 
Such a right must be acquired either by, 
usage or by grant. 40 P.L.R. 483. See 
also 1939 Mar.L.R. 150 (Civil). If a right 
of privacy is established the intervention 
of a space between two houses cannot 
affect the right of privacy. 28 I.C. 674= 
13 A.L.J. 361. The purdah system is 
generally observed, by both Hindus and 
Muhammadans in the United Provinces ex- 
cept by the lowest classes. 28 I.C. 674= 
13 A.L.J. 361. Where the plaintiff is a 
“vaishya” living in a town and the defen- 
dant has opened a door which exposes the 
whole of the plaintiff's ‘sahan’ as well as 
the rest of the house to his view, there is 
an invasion of privacy. 151 I.C. 141=1934 
A. 527. The right of privacy is an ease- 
ment attached to land and not to a person. 
If there was a right of privacy existing in 
the house, it is not destroyed because the 
plaintiff herself has not always observed 
purdah. 151 I.C. 141=1934 A. 527. See 
also 1945 Oudh 15. A customary right of 
privacy is well established in U.P., and is 
based on the law as laid down in sec. - 18 
II (b). The doors and windows in the 
upper storey of a house on the other side 
of a lane just 19 feet wide which overlook- 
ed the courtyard of a house on the opposite 
side were directed to be so altered as not 
to overlook the said courtyard. 1944 A. 
W.R. (C.C.) 267=1944 0, A. (C.C.) 267. 
A right of privacy is a customary easement 
and may be acquired in virtue of a local 
custom. 1935 A.L.J. 432=1935 A. 754. 
Where a plaintiff brings a suit concerning 
his right of privacy, the omission on his 
part tp allege the existence of a customary 
right of privacy is fatal to his case. 155 I. 
C. 365=1935 A. 649. See also 1935 A.L. 
J. 432=A.I.R. 1935 All. 754. Whether 

the houses in question are on the same side 
of a street or on the opposite side, a right 
of privacy exists and this right needs more 
protection when the person who invades it, 
is opposite to the person whose right of 
privacy is invaded and there is invasion of 
the right of privacy if a person constructs 
a room in the upper storey of his house 
overlooking another person’s house. 24 I. 


C. 683. In the province of Gujarat there 
is a customary usage which makes an in- 
vasion of the privacy an actionable wrong. 
55 I.C. 949=22 Bom.L.R. 226. Where a 
custom of privacy existed in the locality in 
which the plaintiff lived and she sued the 
defendant that her right of privacy was 
infringed by certain construction made by 
defendant and where her house was already 
overlooked from another house and she 
did not show any reason why she did not 
object to being overlooked from that parti- 
cular house and where she endured without 
protest the invasion of her privacy by the 
defendant for two years, she is not 
entitled to right of privacy^ although 
her suit is brought within limitation. 119 I. 
C. 834=1929 A. 809. See also 40 PXJfc. 483. 
Where a person alleges that another infring- 
ed upon his right of privacy, he must prove 
that customary right of privacy exists in the 
neighbourhood in which he lives and further 
that he is individually or as member of his 
particular class entitled to take advantage of 
such custom. 51 A. 986=27 A.L.J. 1028= 
1929 A. 676. See also 1935 A.L.J. 432= 
1935 A. 754; 155 I.C. 365=1935 A. 649. A 
plaintiff is entitled to an injunction restrain- 
ing Ms neighbour from opening such windows 
and ventilators as would infringe the plaint- 
iff's right of privacy which he is entitled to 
by custom. 74 P.L.R. 1915=29 I.O. 154, 
A plaintiff cannot ask the defendant to close 
his windows on the ground of the invasion of 
liis right of privacy when it is proved that 
the said windows do not look out upon the 
plaintiff's house hut upon certain plots of 
land acquired by him less than twenty years. 
15 I.C. 270. Held, on the evidence, that 
there was a custom of privacy with respect 
to the roofs of houses in the city of Lar- 
khana in Sind. 66 I.C. 333. A Mahome- 
dan cannot by custom acquire any right to 
say prayers on the land of another, except 
with the other’s permission, express or im- 
plied. 9 I.C. 45. Where the plaintiffs as 
owners of cattle living in a particular village 
have been accustomed-’ for a long period of 
time to make offerings when their cattle are 
afflicted by disease and those offerings are 
made at a particular ‘Is than' in a room, 
it does constitute a right of the plaintiff's 
to continue to make those offerings. 1939 
A.L.J. 391=1939 All. 387. See also 1939 
All. 165. The right to cut sugarcane, to 
extract, boil and concentrate the juice on 
a piece of land in the atadi is in the nature 
of a customary easement and can be acquir- 
ed by a tenant against the landlord. 26 I. 
C. 122=12 A.L.J. 963. A custom to allow 
•the neighbour's trees to overhang one's house 
and premises, is neither definite nor reason- 
able. Whether, the right to retain trees over- 
hanging another 's land is customary easement. 
See 43 B. 164=47 I.O. 629=20 Bom.L.R. 
826. See also 27 Bom.L.R. 653=89 I.C. 
191=1925 B. 446. Right to use bathing 
ghat. See 20 A, 200. Prom use of tank for 
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19* Where the dominant heritage is transferred or devolves, by act of parties 
or by operation of law, the transfer or devolution shall. 
Transfer of dominant hen- un ies S a contrary intention appears, be deemed to pass 
ge passes easement. the easement to the person in whose favour the transfer 

•or devolution takes place. 

Illustration . 

A has certain land to which a right of way is annexed. A lets the land to JB for twenty years, 
"The right of way vests in B and his legal representative so long as the lease continues. 

CHAPTER III. 

The Incidents of Easements. 

20. The rules contained in this chapter are controlled by any contract between 
the dominant and servient owners relating to the 
Rides controlled by contract servient heritage, and by the provisions of the instru- 
or tltle * ment or decree, if any, by which the easement referred 

to was imposed. 

And when any incident of any customary ease- 
Incidents of customary ease- me nt is inconsistent with such rules nothing in this 
,ments. chapter shall affect such incident. 


•a long period dedication to the public can 
be inferred. See 91 1. 0 . 712=192 6 0 . 507; 
1937 Pat. 388=16 Pat. 389=18 Pat.L.T. 
348. (Tank attached to Hindu temple 
and enclosed — Rights of Mahomedans in 
general to bathe — No presumption of such 
customary right can arise from cause of 
bath of individual Mahomedans) . A per- 
son who is entitled to put up a darn of turf 
and loose stones, is not necessarily entitled 
to substitute a tighter and stronger dam. 9 
I.C. 636=9 M.L.T. 375. As to right 
to take water from another well, see 2 M. 
Ti.J. 290. A right to graze cattle in 
a jungle area of the village can be the sub- 
ject of a customary right. 20 I.C. 467. See 
'also 19 A. 172, The customary right of graz- 
ing is not recognised to an unlimited extent; 
the possessors of grazing right have no right 
to object, if a part of the waste land is 
brought under cultivation provided that the 
remaining waste lands are sufficient for graz- 
ing purposes. 1944 M.L.R. 111 (Civil). A 
•rustom by which earth is taken from a piece 
•of waste land to repair houses in a village 
after inundations is not unreasonable. 1924 
P. 303. On the contrary, it seems to be an 
eminently resonable custom that the people 
■of the village should take earth from a ditch 
which serves no other purpose, in order to re- 
pair their houses. 1924 P. 303. The enjoy- 
ment of a right claimed to exist under an 
-alleged custom must be enjoyed as of right, 
that is to say, all acts must be done under or 
.by virtue of the custom. In order to esta- 
' blish the custom all acts must have been done 
without violence, without stealth or secrecy, or 
without leave or licence asked for or given 
.either expressly or impliedly from time to 
time- No act which can be ascribed to a 
■licence can ever support a claim of custom. 
A zamindar is the owner of the forest and 
■ of the waste land lying within his zamindari, 
.and as proprietor can permit his tenants to 
graze their cattle on land which is not the 
• communal land of the village, and to take 
♦dead wood, etc., from the forest or waste land 

C.C.M*— 277 


on payment of certain charges prescribed by 
him. Hut that is purely a matter of contract 
between the zamindar and the tenants. A 
right which can be so acquired on payment 
of fees or charges can hardly be regarded as 
a customary right though it may b e exercised 
for a long sereis of years. 20 N.L.J*. 131. A 
haveliis not like property held jointly in co- 
ownership in the sense that all the rules and 
incidents of joint property ar e applicable to 
it, where any co-owner may alienate his rights 
therein, for such a power of alienation would 
immediately defeat tre very object of main- 
taining a haveli. The law of easements as 
such cannot be applied to a haveli, for an 
easement predicates a dominant and servient 
tenement vested in different persons. The 
rights of the owners over the haveli partake 
of the character of easements. They are 
quasi easements though not easements pro- 
per, the nature and extent of such rights 
being regulated by custom. Such rights can 
in law and in the nature of things only be 
attached to immovable property and can only 
be enjoyed by the owners of such property 
qua owners. 176 I.C. 966=1938 Sind 145. 
See also 1939 Nag. 193; 42 C.W.N. 1102. 

Sec. 19 . — See 14 S.L.R. 132; 18 B. 382. 
In a severance of tenements, easements used 
as of necessity or in their nature continuous 
will pass by implication of law without any 
words of grant, but easements which are used 
from time to time only, do not pass fttil e s* 
the owner by appropriate language shows ant 
» intention that they should pass. (JPolden 
JBastair, 1 Q.B. 156, Rel. on.) 1980 T. 7. 

Sac. 20 .— See 25 O. 576; 76 P.R. 1900 . 
There can be no question of easement as Ter 
gaTds light and air in the case of joint pro- 
perty. See 28 BomJkR. 1000=97 I.O. 691 
=1926 B. 545. 


Sacs. 20 and 22. — An owner of a large 
piece of land divided it into plots for build- 
ing purposes and sold them to different per- 
sons reserving one part for himself and in* 
each sale-deed, there was a covenant by whida 
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Bar to use unconnected 
“with enjoyment. 


2i. An easement must not be used for any purpose 
not connected with the enjoyment of the dominant 
heritage. 

Illustrations. 


(a) A as owner, of a form T, has a right of way over B's land to T. Lying beyond T A has 
another farm Z> the beneficial enjoyment of which is not necessary for the beneficial enjoyment of 4 
T. He must not use the easement for the purpose of passing to and from Z* 

(b) Ay as owner of a certain house, has a right of way to and from it. For the purpose 
of passing to and from the house, the right may be used, not only by A, but only by the members 
of nis family, his guests, lodgers, servants, workmen, visitors and customers ; for this is a purpose 
connected with the enjoyment of the dominant heritage. So if A lets the house, he may use the right 
of way for the purpose of collecting the rent and seeing that the house is kept in repair. 

22- The dominant owner must exercise his right in the mode which is least 
onerous to the servient owner ; and — when the exercise 
of an easement can without detriment to the dominant, 
owner be confined to a determinate part of the servient 
heritage, such exercise shall, at the request of the 
servient owner, be so confined. 


Exercise of easement. 

Confinement of exercise 
easement. 


of 


every purchaser bound himself to keep open 
a passage 15 feet wide for the common use 
of the other plot-holders. The defendants 
erected posts in the passage and reduced ita 
width to 7 feet. In a suit by one of the other 
plot-holders, the lower Court applied sec. 22 
of the Aet, considered 10 feet width sufficient 
and granted a decree accordingly. Held, an 
easement of way over another's land by vir- 
tue of an agreement is governed by sec. 20 
and not sec. 22, the rights in this case were 
governed by the contract between the vendor 
and the purchaser which should be given full 
effect to. English cases dealing with restric- 
tive covenants held inapplicable to the pre- 
sent case where the right of way was defined 
both as to dimensions and direction. 55 B. 
138=32 Bom.L.B. 1425=1931 B. 87. 

Sec. 21. — Legal nser cannot be restrained 
because it is prompted by improper motive. 
18 O.W.N. 1296=20 C.L.J. 97. Grant of 
way in general terms includes right of pas- 
sage for scavenger who cleans the privy. See 
34 Bom.L.B. 1150=1932 B. 574. 

Secs. 22 and 25. — Easement confined to a 
particualr purpose o^ght not to be extended 
to any other. 19 3.0. 984. As to extent of 
fight of way, see 7 0. 145; (1891) BomP. 

■ J. 244; 15 W.B. 496; (1893) Bom.P.J. 53; 
87 1.0. 899=1925 N. 389; 41 O.L.J. 379 
=87 1.0. 19=1925 0. 788; 20 N.L.J. 99. 
The general rule is that a right of way once 
defined cannot be altered and the dominant 
owner is entitled to exercise his strict rights 
unless he can be induced to consent to a 
deviation. 46 B. 910=24 Bom.L.B. 437. 
Sec. 22 does not deal with the question whe- 
, ther the servient owner, when once the right 
of way has been defined, can substitute a new 
way and recourse must therefore be had to 
•the common law. 46 B. 910. The owner of 
a private right of way is entitled to enter 
, the way at one and the same place only, and 
/tnot at any other. 42 0. 164=20 C.L.J. 97 
t=18 O.W.N’. 1296. A back-door of a house 
i which was occasionally used by the sweepers 
or the ladies of the house cannot be convert- 
ed* into a ma in entrance to be used by males. 


19 1.0. 984. Under sec. 22 the do minan t 
owner must exercise his right in the mode- 
which is least onerous to the servient tene- 
ment and cannot impose any additional bur- 
' den on it . Where the easement right is only 
.to use a roof as an open space, the holder- 
cannot build over that portion. 1924 L. 387 
Sec also 44 I.C. 500=1918 M.W.3ST. 167. 

Soope op Section.— No man can impose a 
new or increased restriction or burden on Ms- 
neighbour by bis own act, and an owner of 
an easement cannot, by altering his dominant 
tenement, increase bis right. 24 O W 1ST 

SfH. ,7i 97 1 °- is. 

810. Every man may open any number of* 
windows in his house looking over his neigh- 
bour s land. This right is a continuing one 
and a man can open new windows from time 
to time, provided no additional burden is im- 
posed on the servient tenement. Even if the • 
owner of the servient tenement has a techni- 
cal grievance courts have a discretion to- 
refuse an injunction. In the way a man has 
a right to open new outlets for drains and 
new spouts for leading rain water from the- 
terrace of his building to his neighbour'd 
land the .Court will not grant an injunction, 
when it is found that no additional burden 
is caused to the land of the servient owner. 
What amounts to an additional burden is a- 
question of fact. SO N.L.J. 99. 

a SSFSfJ?*? Cases.— D efendant who had 
*2. flls f l ? rge Wft ter from Ms thatched 
hrnf. ‘ ^ plaintiff’s roof pulled down Ms 
mor+B a ? d a t^ee-storied house with 
011 the Plaintiff's 
Heia > .that the burden on the plaintiff’s 
land was increased within the meaMne of 
section. 30 I.C. 941=13 AiJ 7 “l^ g pe r- 
!? n “ ? 0t . entltle . d to enlarge his right of ease- 
in^ +br^if 168,6 ^ volume of water flow- 
J ”« h _. » drain through wMch he was 
entitled to discharge only the main water and' 
tfie ordinary waste water. 102 P.LJR. 1917=j 

l 2 vrlfv 2 h 4 ‘ Y h f r ®.tbe defendant blocked 
i" at ®5 eh f BU ® 1 of the plaintiff by building* 
wall, the Court directed the opening of an- 
other channel through the defendant's land" 
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Right to 
enjoyment. 


alter 


Illustrations . 

(a) A has a right of way over B’s fields. A must enter the way at either end, and not at any 
intermediate point. 

(b) A has a right annexed to his house to cut thatching-grass in B's swamp. A, when exer* 
rising his easement, mu$t cut the grass so that the plants may not be destroyed. 

Subject to the provisions of section twenty-two, the dominant owner may, 
from time to time, alter the mode and place of enjoying 
mode of the easement, provided that he does not thereby impose 
any additional burden on the servient heritage. 

Exception . — The dominant owner of a right of way cannot vary his line of 
passage at pleasure, even though he does not thereby impose any additional burden 
on the servient heritage. 

Illustrations . 

(a) A, she owner of a saw-mill, has a right to a flow of water sufficient to work the mill. He 
may convert the saw-mill into a corn-mill provided that it can be worked by the same amount of water. 

(b) A has a right to discharge on B's land the rain-water from the eaves of A’s house. This 
does not entitle A to advance his eaves if, by so doing, he imposes a greater burden on B’s land. 

(c) A , as the owner of a paper-mill, acquires a right to pollute a stream by pouring in the 
refuse-liquor produced by making in the mill paper from rags. He may pollute the stream by pouring 
in similar liquor produced by making in the mill paper by a new process from bamboos, provided 
that he does not substantially increase the amount, or injuriously change the nature of the pollution. 

(d) A, riparian owner, acquires as against the lower riparian owners, a prescriptive right 
to pollute a stream by throwing sawdust into it. This does not entitle A to pollute the stream by 
discharging into it poisonous liquor. 

24. The dominant owner is entitled, as against the servient owner, to do 
all acts necessary to secure the full enjoyment of the 
enio^ent? d ° aCtS t0 secuxe easement ; but such acts must be done at such time and 
J ^ in such manner as, without detriment to the dominant 


without demolishing the wall. 29 1.0. 1002 
*=: 13 A.L.J. 637. The extension of the pro- 
jection of cornice beyond its original breath 
and the consequent increase in the flow of 
rain water on the land of the servient owner 
or both constitute an addition to the burden 
of the servient owner. 24 C.W.lsT. 896=32 
C.L.J. 27. The owner of the dominant tene- 
ment may raise the height of the eaves so 
long as he does not throw an increase har- 
den .on the servient tenement, hut the pro- 
jection of the new roof should not exceed 
that of the old, though at an increased height. 
28 I.C. 169. But see also 138 1.0. 458=34 
Bom.L.R. 395=1932 B 224. Though the 
projection of eaves resulting in discharge of 
rain water is an easement according to sec. 23, 
111. Cb) of the Easements Act, the mere pro- 
jection of the eaves alone is not. The column 
of air occupied by o projection is not immo- 
vable property or any interest therein within 
the meaning of ArU 144, capable of being 
acquired by adverse possession. (37 B. 491 
and 24 Bom.li.'B. 305, Ref.) 34 Bozn.L.R. 895 
=1932 B. 224. Re- construction of a house by 
the dominant owner involving a change in the 
situation of the roshnndans does not mean a 
fresh easement requiring a fresh period of 
twenty years for its acquisition. 45 I.O. 
985. Where the plaintiff *s right of way is 
proved over a defined track, occasional devia- 
tion therefrom does not affect his right. 18 
I.C. 85; 1926 Jff. 221. The prohibition of 
the user of a track, during particular season 
does not negative the claim of a general right 
of way, hut is presumptive proof of a res- 
tricted right. IS 1.0. 85. Right of way for 
sweeper to go to privy of a house and clean 
it declared by a decree— -Privy removed to a 


different spot in the same house under orders- 
of Municipality — No additional burden is 
imposed on the servient heritage, if sweeper 
entered and left the servient heritage land at 
the same point as before. 33 BomX.R. 1114 
I — 1931 B. 490. In the above case, the domi- 
nant heritage was not the privy, but the house 
within which it was enclosed, and so, the re- 
moval of it to another spot or re-building of 
it would not extinguish the easement under 
s e c. 45. 1931 B. 490=33 Bom.L.R. 1114. 
See also 15 Bom.L.R. 876 (Projecting eaves) £ 
24 B. 188 (Right to draw water); (1893) 
Bom.P.J. 143 (Discharging water); 23 B. 
595 (Right of way). 


eeST °tT^7 r - - the «- 

L gtt ’ and not damages 

Sec 23 Pe m r 'f, edy - 28 I -°- 

beg. <53.— Whether any particular user of 

’ !^ e P assa Se by the dominant owner does not 
uupose any additional burden upon the ser- 
gS ’ a <l n eationof fact 
60 B - 035, Eel. on.) 34 L.W. 
369—1931 jf. 128=61 M.L.J. 68. J Where a 
house formerly used for residential purposes- 

- wv §odow l for storing, the Me of bX 
lock-carts over the passage leading to the go- 
aoTm tor carrying goods will throw additional 
fiurden on fte servient tenement. 13 O. 136. 
Cist. (Ihtd.) The right of flow of rainwater 
floes not include in law the flow of all 
or water, e.g., a ullage water. Passing of such 
water constitutes a nuisance and the servient 
owner has a caiise of action against the domi- 
nant owner. 11 O.WJN*. 657=1934 O. 237. 

Sec. 24 : Principle op Section" and 
Illustrative Cases. — The dominant owner 
has a right to do everything requisite to se- 
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owner, to cause the servient owner as little inconvenience as possible ; and the 
dominant owner must repair, as far as practicable, the damage (if any) caused 
by the act to the servient heritage. 


Accessory rights. 


Rights to do acts necessary to secure the full 
enjoyment of an easement are called accessory rights. 

Illustrations. 


(a) A has an easement to lay pipes in B’s land to convey water to A’s cistern. A may enter 
and dig the land in order to mend the pipes, but he must restore the surface to its original state. 

(b) A has an easement of a drain through B’s land. The sewer with which the drain com- 
municates is altered. A may enter upon B’s land and alter the drain to adapt it to the new sewer, 
provided that he does not thereby impose any additional burden on B’s land. 

(c) A, as owner of a certain house, has a right of way over B’s land. The way is out of repair, 
or a tree is blown down and falls across it. A may enter on B’s land and repair the way or remove 
the tree from it. 

(d) A , as owner of a certain field, has a right of way over B’s land. B renders the way 
impassable. A may deviate from the way and pass over the adjoining land of B 9 provided that the 
deviation is reasonable. 

(*) A, as owner of a certain house, has a right of way over B’s field. A may remove rocks 
to make the way. 

(/) A has an easement of support from B’s wall. The wall gives way. A may enter upon 
B’s land and repair the wall. 

(g) A has an easement to have his land flooded by means of a dam in B’s stream. The 
d™ is half swept away by an inundation. A may enter upon B’s land and repair the dam. 

25. The expenses incurred in constructing works. 
Liability for expenses neces- or making repairs, or doing any other act necessary 
sary for preservation of ease- f or the use or preservation of an easement, must be 
menA * defrayed by the dominant owner. 

26. Where an easement is enjoyed by means of an artificial work, the domi- 
nant owner is liable to make compensation for any 
Liability for damage from damage to the servient heritage arising from the want 
want of repair. * of repair of such work<1 


cure to himself the fullest advantage of his 
servitude but thereby he should not impose 
any additional burden on the servient tene- 
ment. 39 1.0. 590 (2)=18 P.WJR. 1917. Re- 
pairing pipes on on another '0 land. 23 C. 525. 
See also I.L.R. (1937) N. 21 (Right to enter 
on another's land in order to repair one's own 
wall standing on the land) . Repairing roof. 
See 15 M. 286. On this section, see also 20 
Bom-IdEt. 403. The accessory rights men- 
tioned in see. 54 are not intended to deprive 
the servient owner of his rights of property 
unless such a result is absolutely essential. 42 « 
B. 529=45 1.0. 422=20 BomXB. 403. 
(Right to repair walls and eaves through 
which rain water was discharged). A per- 
son can also enter the neighbour's house or 
land to protect his eaves which project over 
the neighbour ’s house. 16 1.0. 893. Where 
the repair of the 'wall is reasonably necessary 
for its enjoyment the right to go to the neigh- 
bour 's side of the premises to repair the wall 
is a necessary easement. 16 1.0. 893. See 
also 42 B. 529. The right does not allow go- 
ing over the defendant's roof. 16 I.C. 893. 
WheTe the legal effect of one of the alterna- 
tive adjudication in an award is to invest the 
owner of an estate with the right to claim am 
4 € easement ' ' of necessity over the road leading 
- from the public street to the parent estate) 


this right must be claimed and established in 
appropriate legal proceedings against the 
owner of the servient tenement. It cannot be 
incorporated in tht award by order of the 
Court purporting to act under C.P. Code, 
Sell. II, para. 12; 1930 L. 26. 

Sec. 24, III. (d). — Public rights of way 
are not easements but arise from a dedication 
to the public evidenced by a deed or implied 
from custom and user. Theie can be no 
right of easement in favour of an indetermi- 
nate body of persons. 44 I.C. 868t=14 
R. 78. Where the owner of lands renders a 
way impassable, a person having a right to 
use the way may deviate from it and pass over 
adjoining land of the owner provided the de- 
viation is reasonable. {Ibid.) Reading HI. 
( d ) along with sec. 24 it seems clear that the 
dominant power is only entitled to deviate 
from the original way and pass over the ad- 
joining land of the servient owner to such ex- 
tent as may be really necessary to secure the 
full enjoyment of Ms easement. Where the 
original way is blocked only in its northern 
portion, there is no justification for any devi- 
ation in the southern portion, as a distance of 
over hundred feet from the original way. Such 
a diversion can hardly be considered reasona- 
ble. 149 I.C. 949 (2)c=1943 It. 199. 
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27. The servient owner is not bound to do anything for the benefit of the 
dominant heritage, and he is entitled, as against the 
S^entowner not bound dominant owner, to use the servient heritage in any way, 
o anything. consistent with the enjoyment of the easement : but he 

must not do any act tending to restrict the easement or to tender its exercise less 
convenient. 

Ilbistrations . 

(a) A, as owner of a house, has a right to lead water and send sewage through B’s land. 
B is not bound, as servient owner to clear the watercourse or scour the sewer. 

(b) A grants a right of way through his land to B as owner of a filed. A may feed his cattle 
on grass growing on the way, provided that B’s right of way is not thereby obstructed : but he must 
not build a wall at the end of his land so as to prevent B form going beyond it, nor must he narrow 
the way so as to render the exercise of the right less easy than it was at the date of the grant. 

( 1 c ) Ay in respect of his house, is entitled to an easement of support from B’s wall. B is not 
bound as servient owner to keep the wall standing and in repair. But he must not pull down or 
weaken the wall so as to make it incapable of rendering the necessary support. 

(d) A, in respect of his mill, is entitled to a watercourse through B’s land. B must not 
drive stakes so as to obstruct the watercourse. 

(e) Ay in respect of his house, is entitled to a certain quantity of light passing over B’s land. 
B must not plant trees so as to obstruct the passage to A’s widows of that quantity of light. 


Extent of easements. 


Easement of necessity. 


easements and the mode of 
following provisions shall 


their 

take 


28. With respect to the extent of 
enjoyment, the 
effect : — 

An easement of necessity, is co-extensive with the 
necessity as it existed when the easement was imposed. 
The extent of any other easement and the mode of its enjoyment must be 
fixed with reference to the probable intention of the 
parties, and the purpose for which the right was imposed 

or acquired. 


Seo. 27: Principle or Section-. — See 85 
I.C. 608=1925 A. 34=8 ; 87 1.C. 899=1925 JN. 
389; I.Xj.B. (1937) Nag. 21. Where water 
flowing underground in a defined subterra- 
nean channel which forms the source of sup- 
ply for the plaintiff 's springs is abstracted by 
the defendants by digging a channel on their 
own land very near the springs. Held, that 
plaintiff could restrain by injunction any 
attempt to divert the underground channel or 
diminish his water-supply. 25 Bom. L. it. 
789=47 B. 809=1923 B. 305. On this sec- 
tion, see also 20 B. 788; 13 A.JJ.J. 637. 

Seo. 28 (ay — A right of way imports the 
right of passing in a particular line and not 
the right of varying it at pleasure. A right 
of way of any one hind does not include a 
right of way of any other kind. The right 
of way appurtenant to ike enclosure of a mos- 
que can be used only for the purpose of pass- 
ing to and from that enclosure, and the mana- 
gers of the mosque cannot impose any addi- 
tional burden on the adjoining lands by re- 
moving boundary walls or opening new 
passages from the enclosure of the mosque. 
If a man has power to make a way across 
another person's land he must exercise his 
power in a reasonable manner and have due 
regard to the convenience of the servient 
owner as to avoid inflicting on hila needless 
and unreasonable injury. 7 Luck. 540=1932 
O. 274. A right of way of one kind, e-g-, 
for persons, cattle and carts, etc., does not 
include a right of way of another kind; 
for sweepers removing nightsoil, in thei absence 
of evidence as to the probable intention of 


parties, and the purpose for which the right 
was imposed or acquired. 59 1.0. 426=22 
Bom.L.B. 1131. See also 90 I.C. 149=26 
. Cr.L.J. 1493. But see 34 Bom.LB. 1150, 
where the grant of right of way was unrestric- 
ted. Where an easement is claimed over 
another's property, the servient tenement 
should not be saddled with a heavier burden 
than what the plaintiff has succeeded in prov- 
ing. But when a particular mode of user is 
not heavier than the mode of user proved, the 
plaintiff may be allowed to use it in that 
particular way, e.g., the user of a way for 
horses may include the right to lead smaller 
animals as well, but not larger animals or 
loads. 65 1.0. 57 9. The user of a path for 
the passage of men, carts and palanquins, 
may also entitle the dominant owner to take 
cattle^ processions and corpses along the 
path. 65 I.C. 579. 

Boa© and Highway — Distinction. — A 
road or path over which individuals or a 
limited class of public have aright of passage 
is not a highway. An owner of land adjoin- 
ing a highway is entitled to such highway at 
^any point at which his land actually touches 
it, but he has no such right in the case of land 
adjoining a road not subject to the public 
right of passage. 7 Luck. 540=1932 0.274. 

Seo. 28 (h), ( o ) and (d).— As regards an 
easement of light, there is no rule defining 
the measure of the dominant owner ’aright or 
requiring an angle of 45 degrees through 
which rays of the sun are to be received. 1923 
A. 542. To sustain an action, there must 
be substantial privation of light enough to 
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In the absence of evidence as to such intention and purpose — 

Right of way. . (a) a right of way of any one kind does not 

include a right of way of any other kind : 

(6) the extent of a right to the passage of light or air to a certain window 

Right to light or air acquired °5 0the f °P e . nin S’ h J a testamentary or 

by grant. non-testamentary instrument, is the quantity of light 

,. , or air that entered the opening at the time the testator 

axed or the non-testamentary instrument was made : 

(c) the extent of a prescriptive right to the passage of light or air to a certain 

Prescriptive right to light ™ n d°w, door or other opening is that quantity of light 
or air. F * ^ or air which has been accustomed to enter tha t opening 

„ ' . during the whole of the prescriptive period irrespectively 

of the purposes for which it has been used : 


Prescriptive right to pollute 
air and water. 


Other prescriptive rights. 


(d) the extent of a prescriptive right to pollute 
air or water is the extent of the pollution at the com- 
mencement of the period of user on completion of which 
the right arose : and 

(e) the extent of every other prescriptive right 
and the mode of its enjoyme nt must be determined by 
the accustomed user of tbn right. 


29. The dominant owner cannot, by merely alter- 
Increase of easement. ing or adding to the dominant heritage, subs tantia lly 

increase an easement. 

Where an easement has been granted or bequeathed so that its extent shall 
be proportionate to the extent of the dominant heritage, if the dominant heritage 
is increased by alluvion, the easement is proportionately increased, and if the 
dominant heritage is diminished by diluvion, the easement is proportionately 
diminished. 


render the occupation of the house uncom- 
fortable according to ordinary notions. 1923 
A. 642. See also 20 M.L.J. 29=7 M.JU.T. 
245 ; 7 BomJD.R. 352; 7 Bom.LJEfc. 73; 173 
I.C. 380=1938 Sind 37; 29 B. 157; 35 O. 
661; 18 C.W.N. 933=27 M.L.J. 117=42 O. 
46 (P.C.) ; 131 X.C. 104=1931 JL. 443. The 
dominant owner is not entitled to the full 
amount of light enjoyed during the prescrip- 
tive period, but only to so much as is neces- 
sary for habitancy or business according to 
the ordinary notions of man k ind. There is 
no infringement of the right unless the ob- 
struction amounts to a nuisance. 42 C. 46= 
27 M.L.J. 117=41 X.A. 180 (P.O.). The 
owner of a dominant heritage has no absolute 
right to the access of light and air to win- 
dows and apertures, and is not entitled to 
compensation by way of injunction or other- 
wise for the disturbance of an easement, un- 
less he has sustained substantial damage; 
that substantial damage must be a diminutiou 
of the value of the dominant heritage, or of 
the utility thereof, material interference with 
the physical comfort of persons using the 
dominant heritage, a material interference 
with the use of the dominant heritage in as 
beneficial a manner as it had been used before 
touch, interference. An owner of ancient 
lights is entitled to sufficient light according 


to the ordinary notions of mankind for th e 
comfortable use and enjoyment of his house 
as a dwelling-house, if it is a dwelling-house, 
or for the beneficial use and occupation of 
the house if it is a warehouse, a shop or other 
place of business. 80 also, to constitute an 
infringement of an easement of light and air, 
there must be a substantial privation of light 
and air enough to render the occupation of 
the house uncomfortable according to the ordi- 
nary notions of mankind and (in the case of 
business premises) to prevent the plaintiff 
from carrying on his business as beneficially 
as before. 179 I.C. 884=1939 Sind 39. In 
the case of a suit relating to an easement of 
light and air, reference to reported cases is 
necessarily of little value because, whether or 
not the disturbance of an easement of light 
and air amounts to a nuisance, depends en- 
tirely on the facts and circumstances of each 
particular case* 80 also, as the law relating 
to easements in British India is governed very 
largely, if not entirely, by the Easements Act 
m those provinces to which it has been made 
applicable, it is of little practical use to refer 
to the provisions of the English statute and 
decisions in English cases, in a matter rela- 
ting to easements. 179 I.C. 884=1939 Sind 
39. See also 1941 Sind 211 . 

Sec. 28 (e). — If a grazing area is larger 
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Save as aforesaid, no easement is affected by any change in the extent of the* 
•dominant or the servient heritage. 

Illustrations. 

(a) A, the owner of a mill, has acquired a prescriptive right to divert to his mill part of the 
water of a stream. A alters the machinery of his mill. He cannot thereby increase his right to 

'divert water. 

(b) A has acquired an easement to pollute a stream by carrying on a manufacture on its 
ha n Ire by which a certain quantity of foul matter is d is charged into it. A extends his works and 
thereby increases the quantity discharged. He is responsible to the lower riparian owners for injury 
•done by such increase. 

(c) A , as the owner of a farm, has a right to take, for the purpose of manuring his farm, 
•leaves which have fallen from the trees on J3’& land. A buys a filed and unites it to his form. A is 
not thereby entitled to take leaves to manure the field. 

30. Where a dominant heritage is divided between two or more persons, 
the easement becomes annexed to each of the shares. 
Partition of dominant heri- but not so ^ to i ncre ase substantially the burden on 
tage. the servient heritage : provided that such annexation 

is consistent with the terms of the instrument, decree or revenue proceeding (if any) 


than that required by the persons, a proprie- 
tor may use the excess for his own purposes. 
The persons having grazing rights cannot pre- 
vent him from developing any excess area 
.and using it to its best purposes. 67 1.0. 
306. Exclusive fishery rights do not give 
occupancy right, but lease of holding part of 
•which is under water will give a right to ac- 
quisition of occupancy in the whole. 3 F.li. 
T. 53=1922 P. 9. 

Secs. 28, 33 and 35: Action for dama- 
ges OR INJUNCTION — ELEMENTS TO BE PROVED. 

— In considering the question about the ease- 
ment for light, secs. 28, 33 and 35 have to be 
read together. In such cases it is clear that 
• damages may only be recovered if there has! 
been substantial interference as described in 
Expl. 2, sec. 33 and that an injunction can 
only be granted when compenastion might be 
allowed under that flection, that is, that both 
in the case of an action for damages or for 
an injunction simplieiter, it is necessary for 
the plaintiff to show conclusively, that there 
has been substantial interference with physi- 
cal comfort, etc. 55 A. 711=1933 A.JL.J. 
1006=1933 A. 492. See also 163 I.O. 343 
=1936 A.L.J. 712=1936 All. 517. 

Sec. 29. — The height of the roof in the 
dominant tenement which had an easement of 
Oetifing dowfa rain waftetfon another roof, was! 
•raised from 7 feet to 21 feet and instead of 
allowing the dripping of water along the 
eaves, it was poured down through pipes: 
held, that burden on the servient tenement 
was increased thereby and therefore the ease- 
ment was extinguished. 58 1.0. 967. Plain- 
tiff altered the gabled roof of his house to a 
pucca flat roof. Formerly there was a right 
to sprinkle water on the whole length of the 
eaves on one side of the house* The right 
to that easement was established. After the 
■alteration the water of the whole roof was 
discharged through one hole on to the defen- 
dant^ land. Beld, that change of his charac- 
ter completely destroyed the original easement, 


and it could not be said that there was any 
prescriptive right for the new condition of 
affairs and the burden had not been increased 
teubstantiafly* 55 All. 711=1933 A1J. 1005 
1=1933 All. 49 2. The imposition of an addi- 
tional burden does not have the effect at ex- 
tinguishing the right of easement altogether, 
when the additional burden is separable from 
the original burden. 40 P.I/.K. 298=1938 
Eah. 751. A right to use the water of a 
tank of a particular depth is not enlarged in 
consequence of excavation and increase in the 
depth of the tank made by the servient owner* 
When the water falls below the level of the 
original depth of the tank as it was before 
the excavation, the dominant owner cannot 
take water out of the tank, because that will 
be increasing the burden of the subservient 
tenement. 155 I.O. 719=60 O.Ii.J- 321= 
1935 Cal. 253. Where drain water has been 
passing through a drain over another’s lands 
and from there on to the public way, from 
the putting up of a pipe in a well in the domin- 
ant owner’s land, it could not beinf erred as 
a matter of law that there has been so much 
increase in the burden of easement as to des- 
troy the easement. 1941 A.Ir.J. 2 8 2= 3 941 
All. 289. On this section, see also 6 M.ll.0. 
112: 20 N.LiJ*. 99; 13 0.136=13 IA. 77 (P. 
O.) as to what amounts to incease of ease- 
ments. Prescriptive right to maintain dam 
across river for purpose of taking water to 
tank through channel — Bight to enlarge di- 
mensions of channel or to take ^*^sed 
quantity Of water- See 1938 Mad. 180=46 

L.W. 862. _ 

Sec; 30.— If two houses were common ana 

a certain right of -way belonged to «« ?“' 
ties, the passage being common, it mast , be 
presumed, in the absence of any express 
agreement between the parties, that *t pw*- 
tion the passage was reserved for comm 

MB. 379=15 I.O. 818=14 Bom. 
ewnant. & aondnMlt heritage » 

divided between two or more persons the ease- 
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under which the division was made, and, in the case of prescriptive rights, with the- 
user during the prescriptive period. 

Illustrations, 

(a) A house to which a right of way by a particular path is annexed is divided into two 
parts, one of which is granted to A, the other to B, Each is entitled, in respect of his part, to a right 
of way by the sam e path. 

(b) A house to which is annexed the right of drawing water from a well to the extent ofc 
fifty buckets a day is divided into two distinct heritages, one of which is granted to A, the other to 

j B. A and B are each entitled, in respect of his heritage, to draw from the well fifty buckets a day ; . 
but the amount drawn by both must not exceed fifty buckets a day, 

(c) A, having in respect of his house an easement of light, divides the house into three distinct 
heritages. Eqrh of these continues to have the right to have its windows unobstructed. 

31. In the case of excessive user of an easement the servient owner may>. 

without prejudice to any other remedies to which he 
^Obstruction in case of exces- ma y k e entitled, obstruct the user, but only on the 
sxve user. servient heritage : provided that such user cannot be 

obstructed when the obstruction would interfere with the lawful enjoyment of the 
easement. 

Illustration . 

A , having a right to the free passage over B's land of light to four windows six feet by four* 
increases their size and number. It is impossible to obstruct the passage of light to the new windows^ 
without also obstructing the passage of light to the ancient windows. B cannot obstruct the exces- 
siver user. 


CHAPTER IV. 

The Disturbance of Easements. 


Right to enjoyment without 
disturbance. 


32. The owner or occupier of the dominant heri- 
tage is entitled to enjoy the easement without distur- 
bance by any other person. 

Illustration . 

A, as owner of a house has a right of way over B’s land. C unlawfully enters on B*s land, and' 
obstructs A in his right of way. A may sue C for compensation, not for the entry, but for the obstruc- 
tion. 


33. The owner of any interest in the dominant heritage, or the occupier 
of such heritage, may institute a suit for compensation. 
Suit for disturbance of ease- f or the disturbance of the easement or of any right 
mcnt ' accessory thereto : provided that the disturbance has* 

actually caused substantial damage to the plaintiff. 


znent becomes annexed to each of the shares, 
provided that such annexation, is consistent 
with the terms of the instrument under which 
the division was made. IS L.W. 404=1928 
M. 674. Where the same grantor conveys in 
the course of one transaction portions of his 
> property to several grantees, each grantee is 
presumed in law to take his portion subject 
to such rights, as a right of way as are created 
in favour of the other grantees. 38 M. 141= 
24 MX.J. 652. “Appurtenances” when used 
in conveyance include a right of way. 38 
M. 141. 

Seo. 31. — If a person cannot obstruct the 
new user without obstructing the old, he must 
submit to the new burden. See H M.JUJ. 
290; 7 0. 453; (1889) 310. 

Seo. 32. — Eight of co-owner to put up eaves 
and insert beams in a party wall. See 6 Bom. 
LJ&. 682. The law takes no notice of an obs- 
truction which has its origin in the caprice of 
sentiment of the aggrieved party. It does 
not concern itself with an obstruction which 
is trivial or immaterial. In order to amount 
•to disturbance the act complained of must 


have caused substantial damage, i.e-, it must, 
materially affect the comfortable or beneficial', 
enjoyment of the dominant tenement or lessen 
its selling or letting value. 133 I.O. 214=4. 
53 C.L.J. 504. 

Secs. 32 and 33: Light and air — Agoese- 
to windows — Eight or dominant owner. — 
The owner of a dominant heritage has no ab- 
solute right to the access of light and air to* 
windows and appertures. To constitute an. 
infringement of an easement of light and air 
there must he a substantial privation of light, 
and air enough to render the occupation of the 
house uncomfortable according to the ordinary 
notions of mankind and (in the case of busi- 
ness premises) to prevent the plaintiff from 
carrying on his business as beneficially as be- 
fore. I.L.R. (1942) Ear. 225. As to 
light and air, see also 1943 Gal. 35; 1945. 
Cal. 438; 1942 Sind 17. 

Sec. 33: Principles and Illustrations.. 
— The law does not concern itself with a dis- 
turbance which is trivial or immaterial 
Where the plaintiff comes into Court at once* 
when the disturbance is threatened and the* 
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Explanation L — The doing of any act likely to injure the plaintiff by affecting 
the evidence of the easement, or by materially diminishing the value of the dominant 
heritage is substantial damage within the meaning of this section and section 
thirty-four. 

Explanation II . — Where the easement disturbed is a right to the free passage 
of light passing to the openings in a house, no damage is substantial within the 
meaning of tins section, unless it falls within the first Explanation, or interferes, 
materially with the physical comfort of the plaintiff or prevents him from carrying 
on his accustomed business in the dominant heritage as beneficially as he had 
done previous to instituting the suit. 

Explanation III . — Where the easement disturbed is a right to the free passage 
of air to the openings in a house, damage is substantial within the meaning of this 
section if it interferes materially with the physical comfort of the plaintiff, though 
it is not injurious to his health. 


defendant completes Ms structures pending 
the suit, he does so at his own peril. 28 1.0. 
962=13 A.L.J. 385. As to what amounts to 
disturbance, see dlso 7 Bom.lj.lt, 825; Ibid. 
73; 54 M. 793=1931 M. 284=61 563; 

1331.0.214=53 O.L.J. 604; 5 A. 369; 8 B. 
95; 39 O. 59 ; Bom.P. J. (1895) 272; 3 JN.JL. 
B. 114. Under sec. 33 any act of the defen- 
dant which affects the evidence of easement 
is enough to sustain an action by the plaintiff, 
though the plaintiff does not suffer actual 
damage- In other words there is a wrongful 
act for which an action lies. In a snitby the 
plaintiff for an injunction in respect of alle- 
ged obstruction to light and air, it was found 
that there were three windows in the plain- 
tiff’s wall which were in existence for over 
the statutory period and that obstruction was 
caused to one of them by the defendants rais- 
ing a wall; but it was also found that the 
plaintiff was receiving sufficient light and air 
from other resources. Held, that the closing 
up of one of file windows of the plaintiff ’s did 
constitute an invasion of the plaintiff ’s ease- 
ment though it did not cause actual damage 
to the plaintiff and therefore the plaintiff had 
a cause of action against the defendant. 52 

B. W. 383=1940 Mad. 952= (1940) 2 M.L.J. 
381. Extent of damage depends on mode of 
(life and place of living. 97 1.0. 500=1926 
A. 764. The test of interference with the right 
to light and air is whether the obstruction 
amounts to a nuisance. 23 I.G. 959; 152 1. 

C. 1060=1935 It. 79=37 PJj.B. 34. See 
also 971.0.500=1926 A. 764. There is no 
actionable wrong unless there is a material 
interference with the physical comfort of the 
plaintiff or other substantial damage. 33 I. 
C. 615=9 S.L.B. 101 (33 M. 327 and CoWs 
case , 1904 A.O. 179 Poll). If in spite of 
an obstruction being created by the servient 
owner, the same quantity of light still pene- 
trates the ancient windows of a dominant 
owner the latter has no remedy in equity. 33 
I.C. 615=9 S.L.B. 101. Where the plaintiff 
has a right to pass his rain and sewage water 
across the defendant’s land to the public drain, 
the diversion of the old route taken by the 
water in former days and passing it by ano- 
ther route does not constitute an obstruction 
to the exercise of plaintiff ’s right. 30 1.0. 

n n \>r «*»« 


508=13 A.L.J. 821. Grazing rights include 
right to have sufficient pasturage left. 1925 
h. 216=92 I.O. 403. 

< Pasties. — As a general rule, where a per- 
son claims a right of easement on a servient, 
tenement all the owners of the servient tene- 
ment ought to be made parties, as any decree- 
in the absence of a necessary party declaring 
a right of easement would be infructuous. 
1924 O. 369. But there are cases which may 
well be taken as exceptions to the general rule,, 
such as where any of the co-sharers took no- 
part in obstructing file plaintiff’s right. 
1924 O. 369. 

Remedy. — W here an easement has been dis- 
turbed, plaintiff is entitled to an injunction 
rather than damages. 28 I.O. 962=13 AJj. 
J". 385. Sec. 33 allows compensation to be 
recovered provided that the disturbance has- 
actually caused a substantial damage to the 
plaintiff. 28 I.O. 962. In case of interfer- 
ence with water supply, the injured party may, 
under certain circumstances, have a cause of 
action apart from proof of actual damage and 
sue for injunction, if he establishes prospec- 
tive probable damage. 54 M. 793=1931 ML 
284=61 M.L.JT. 563 (7 M.H.C.B. 60, Bel. 
on; 31 M. 171, Bef.). The plaintiff sued for 
a mandatory injunction requiring the defen- 
dant to- demolish his house so as not to block. 
the windows in Ms rooms. The plaintiff re- 
lied on a mutual agreement wMch however 
merely stated that the defendant was not to 
close the windows in question and the other 
circumstances indicated that the parties could 
not have intended that the defendant wodld not 
erect any building at all. Held, that the* 
plaintiff was not entitled to the injunction aa 
prayed for. Held , further, that the plaintiff 
vrould not be entitled to damages unless oil 
proof of such diminution of light and air as. 
would be ordinarily necessary and in this 
connection the Court may take into account 
'the other sources of light and air. 15 L. 
320=1934 L. 240. 

Burden of Proof. — In an action for an in- 
junction to restrain infringement of the right 
to light and air, the plaintiff, in order to suc- 
ceed, must prove an invasion of his legal right 
to the easement, sufficient to amount to a nui- 
sance . The easement has not to be measured. 
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Illustrations . 

M " places a permanent obstruction in a path over which B, as tenant of Cs house, has 
*■* ^ right of way. This is substantial damage to C, for it may affect the evidence of his reversionary 
right to the easement. 1 

(6) Ay as owner of a house, has a right to walk along one side of B 9 s house. B builds a verandah 
overchanging the way about ten feet from the ground, and so as not to occasion any 
tto foot-passengers using thp way. This is not substantial damage to A. 

34. The removal of the means of support to which a dominant owner is 
entitled does not give rise to a right to recover com- 
pensation, unless and until substantial damage is 
actually sustained. 

35. Subject to the provisions of the Specific Relief 
Act, 1877, sections 52 to 57 (both inclusive) an injunc- 
tion may be granted to restrain the disturbance of an 
easement — 


When cause of action arises 
■ for removal of support. 


Injunction to restrain 
'turbance. 


dis- 


hy the amount of light and air that had been 
enjoyed. There is no infringement unless that 
which has been done amounts to a nuisance. 
.A finding that the place still remained a well- 
lighted and well-ventilated place, in spite of 
the alleged infringement, woud be fatal to 
the plaintiff's case. The quantity of light to 
which a right can be acquired is what is re- 
quired for the ordinary purposes .of inhabi- 
tance or business of the tenement according 
to ordinary notions. I.L.R. (1941) Kar. 381 
=1941 Sind 211. In order, to establish sub- 
stantial damage under sec. 33, the plaintiff 
must prove material diminution in the value 
of his heritage or material interference with 
his physical comfort which can be ascribed to 
the interruption of the free passage of light, 
and air. The state of the property at the 
time of the alleged disturbance of the ease- 
:ment has to be looked to, not as it was before, 
or as it might be at a future date- The plain- 
tiff cannot claim that sources of light and air 
.alleged to be liable to obstruction at a later 
date, should be excluded from consideration. 
I.L.R. (1941) Kar. 381=1941 Sind 211. 

Secs. 33 ant> 35.— See 55 A. 711=1933 
A. 492; 152 I.C. 1060=37 P.L.R. 34=1935 
Ij. 79. Secs. 33 and 35 make it clear that a 
plaintiff is not entitled to an injunction in 
. every case of an interference with an easement 
of light and air. An injunction cannot be 
granted in the case of an actual interference 
unless there is an actionable interference with 
the easement. Under Expls. 2 and 3 of sec. 33, 
no interference with the free passage of light 
and air is actionable unless such interference 
is of a substantial character. 163 1.0. 843= 
1936 A.L.J. 712=1936 A. 517. In cases of 
(dispute about interference of light, light ac- 
quired by grant or prescription and not light 
which has not yet been acquired by prescrip- 
tion but was only in process of being so ac- 
quired, can be taken into account. Light 
coming in sufficient amount from sources 
other than those in dispute should be taken 
into account. 17 L. 599=165 1.0. 291=1980 
Lah. 792. 

Seo. 34: Right op support. — Every land 
• owner has a right to the support of his land 
in its natural state. It is not an easement; 
it is a right of property. In a suit foT in- 
junction restraining the defendant from in- 


terfering with plaintiff bright of support, it 
is not necessary to show that the plaintiff has 
sustained actual damage. It is sufficient to 
show that the injury is imminent and certain 
to result from the defendant's acts. 59 0.363 
=1932 C. 542. The right to the support of 
land in its natural state vertically by the sub- 
jacent strata and laterally by the adjacent 
soil, is a right to which the owner of the sur- 
face is of common right prima facie entitled. 
The right of an owner of land to the support 
from adjacent or subjacent soil is not that 
the substance supporting soil shall not be re- 
moved, but that the enjoyment of his land be 
not dissturbed by the removal of its support- 
11 R. 47=1933 R. 18. Where an act threa- 
tening danger to a person's land is such that 
injury will inevitably follow, a Court may 
grant a perpetual injunction restraining the 
continuance of that act, even though no. damage 
has actually occurred before institution of 
suit. [Pattisonv. Gilford, (1874) 18 Eq. 259 
and 24 0. 260, ReL on. 11 R. 47=1933 R. 18. 
A suit for perpetual injunction restraining 
the defendant from removing the necessary 
lateral support to which the plaintiff's land is 
entitled is a suit in the nature of a quia timet 
action and the plaintiff, in order to succeed, 
must prove imminent danger of a substan- 
tial kind, or that the apprehended injury, if 
it does occur, will be irreparable. Therefore, 
excavation and removal of the earth on his 
own land a defendant without leaving suffi- 
cient support to the adjoining plaintiff 's land 
to enable it to remain in its natural state, 
does not inter *e constitute an actionable inva- 
sion of the latter's right; and such an act to 
constitute a valid foundation for a claim by 
the adjoining plaintiff for damages must be 
coupled with actual damage or injury to his 
property. 11 R- 47=1933 R. 18. 

Sec. 35 . — [See also Notes under sec. 33.] 
As to the principles on which Courts will 
grant injunction in respect of easements, see 
Specific Relief Act, sees. 52-57, and notes 
thereunder and O.P. Code, O. 39 and notes 
thereunder. Court has got discretion to grant 
injunction or not — Different considerations 
govern Indian Courts and English Courts — 
Courts must have consideration for both par- 
ties. See 3 R. 230=87 I.C. 800=1925 R. 327. 
An injunction is only an alternative within 
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(a) if the easement is actually disturbed, — when compensation for such 
•disturbance might be recovered under this chapter ; 

(b) if the disturbance is only threatened or intended — when the act 
threatened or intended must necessarily, if performed, disturb the easement. 

36. Notwithstanding the provisions of section 
Abatement of obstruction of twenty-four, the dominant owner cannot himself abate 
•easement. a wrongful obstruction of an easement. 


the discreton of the Court and is not an in- 
dependent form of relief. 117 I.C. 618=1920 
.A. 430. It is not granted -where pecuniary 
compensation would afford adequate relief. 
165 I.C. 94=1936 N. 274. An injunction to 
restrain the disturbance of an easement of 
light can only be granted where substantial 
damage is proved to have been caused. 117 
1.0. 618=1929 A. 430. The word “when 75 in 
.sec. 3 5 (a) must be construed to mean “ when 
■and where’ * because it would be useless to 
prescribe that an injunction could be granted 
when damages can be claimed under sec. 33, 
if damages under sec. 33 eould not be claim- 
ed. 117 I.C. 618=1929 A. 430. 

Illustrative Oases — Light and Am. — 
The owner of the dominant tenement is en- 
titled to the uninterrupted access through 
Ms ancient windows of a quantty of light, 
the measure of which is what is required for 
the ordinary purposes of inhabitancy ot 
business of the tenement accoding to the 
-ordinary notions of mankind. The single 
question in these cases is whether the obtruc- 
tion complained of is a nuisance. "Where in 
:a suit for a mandatory injunction against 
the defendant proMbiting him from obstruc- 
ting th$ light and air passing through cer- 
tain ventilators, it was found that even if 
-those ventilators were closed, the courtyard 
and the plaintiff ’s house would receive plenty 
of light and air, there is no question of any 
nuisance being caused by the obstruction and 
the plaintiff is not entitled to any injunction. 
152 I.O. 1060 (2)=37 P.L.R. 34=1935 L. 
79. The decree issuing injunction about ob- 
struction to light and air should be given in 
■general terms. 25 Bom.L.R. 239=1923 B. 
196. The dominant owner acquires by pres- 
cription so much light as is sufficient for the 
ordinary purposes of inhabitancy or 
“business according to the ordinary no- 
tions of mankind with reference to 
the locality and surroundings concern- 
ed ; and the amount received during the period 
of prescription is immaterial. 57 1.0. 706. 
It is only substantial privation of light enough 
to make the occupation of the house uncomfor- 
table, or unfit for business according to the 
ordinary notions of mankind wMch gives rise 
to an actionable claim . The mere fact that 
light received has become less, gives no right. 
42 0. 46=41 LA. 180=27 M.L.J. 117 (P. 
O.). See also 97 1.0. 500=1926 A. 764. (As 
to test of nuisance, see 96 I.C. 546=9 N.L.J. 
136=1926 1ST. 474.) In India the right to 
■air is more important than the right to light ; 
damage will be awarded even when the injury 
is not detrimental to the existence and use of 
4he property. 57 I.O. 706; 19 I.C, 843= 


6 S.L.R. 255. 

Windows and Shutters. — The right to 
open and shut windows and shutters into ad- 
joining land can be acquired as an easement. 
The owner of such an easement is entitled to 
restrain the servient owner by an injunction 
from interfering with his rights by erecting 
a wall or building dose to the boundaries. 45 
I.C. 435=7 L.W. 332. The Court should is- 
sue a mandatory injunction directing defend- 
ant to lower the roof of his house so as to en- 
able plaintiff to shut and open the window 
freely. (Ibid.) As to when injunction will 
be granted in respect of prospective damage 
to water-supply, see 54 M. 793=1931 M. 
284=61 M.L.J. 563. 

Ventilators. — When by the closing of cer- 
tain ventilators in a house a thorough draught 
for the house is not allowed, the injury is so 
serious that the house will be substantially 
useless, 19 I.C. 843=6 S.L.R. 255. 

Right of privacy. — To succeed in an ac- 
tion to restrain any interference with a right 
of privacy, a plaintiff must show not only 
that such a right of privacy exists by custom 
in rile district in wMch the premises are 
situated but also that he has in fact enjoyed 
such a right and that it has been substantially 
or materially affected by the acts of the defen- 
dant. A contention that the opening of win- 
down overlooking other premises cannot be 
restrained if such other premises are already 
overlooked from any parts of adjoining or 
neighbouring premises such as roofs is not 
sound. 1935 A.L.J. 432=1935 A.W.R. 322. 

Compound Wall. — Where the raising of 
a compound wall makes the habitation of a 
neighbour’s room uncomfortable, so much of 
the wall as produced this effect will be re- 
moved. 57 I.C. 706. See also 1926 M.W. 
N. 195=51 M.L.J. 804. 

Bight of Way. — It is only the inconveni- 
ence to the public that justifies restriction of 
right of way. 2 L.L.J. 499. 

Water Rights. — An occupier of abutting 
lands cannot be restrained in his exercise of 
his natural rights, simply because he be- 
comes a lessee of other lands not abutting. 
24 I.C. 685=1914 M.W.N. 481. Where the 
water of a stream has been used for irrigat- 
ing only abutting lands, the owner of abut- 
ting lands cannot be restrained from using 
more than a reasonable quantity by another 
to whom no material diminution in supply is 
caused. 24 I.O. 685. The actual and not a 
mere threatened use of the water flowing 
through a natural stream to irrigate lands 
other than those abutting on the stream gives 
a right to sue. 24 I.O. 685. 

Sec. 36.— Under this section the dominant 
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CHAPTER V. 

The Extinction, Suspension and Revival of Easements. 

37. When, from a cause which preceded the imposition of an easement, the' 
person by whom it was imposed ceases to have any 
Exiincdon by dissolution of ^ght in the servient heritage, the easement is extin- 
right of servient owner. gmshed 

Exception, — Nothing in this section applies to an easement lawfully imposed 
by a mortgagor in accordance with section ten. 

Illustrations . 

(a) A transfers Sultanpur to B on condition that he does not marry C. B imposes an ease- 
ment on Sultanpur. Then B marries C. B’s interest on Sultanpur ends, and with it the easement 
is extinguished. 

( b ) A, in i860, let Sultanpur to B for thirty years from the date of the lease. B , in 1861, 
imposes an easement on the land in favour of C, who enjoys the easement peaceably and openly as 
an easement without interruption for twenty-nine years. B’s interest in Sultanpur then ends, and with 
it CTs easement. 

(c) A and B, tenants of C, have permanent transferable interests in their respective holdings. 
A imposes on his holding an easement to draw water from a tank for the purpose of irrigating B’s 
land. B enjoys the easement for twenty years. Then A's rent falls into arrear and his interest is- 
sold. easement is extinguished. 

(d) A mortgages Sultanpur to B, and lawfully imposes an easement on the land in favour of 
C in accordance with the provisions of section ten. The land is sold to D in satisfaction of the mort- 
gage-debt. The easement is not thereby extinguished. 

38. An easement is extinguished when the domi- 
Extinction by release. nant owner releases it, expressly or impliedly, to the ser- 

vient owner. 

Such release can be made only in the circumstances and to the extent in 
and to which the dominant owner can alienate the dominant heritage. 

An easement may be released as to part only of the servient heritage. 

Explanation 7 . — An easement is impliedly released — 

{a) where the dominant owner expressly authorizes an act of a permanent 
nature to be done on the servient heritage, the necessary consequence of which is to 
prevent his future enjoyment of the easement, and such act is done in pursuance 
of such authority : # * 

( b ) where any permanent alteration is made in the dominant heritage of 
such a nature as to show that the dominant owner intended to cease to enjoy the 
easement in future. 

Explanation II , — Mere non-user of an easement is not an implied release 
within the meaning of this section. 

Illustrations, 

(a) A , B and C are co-owners of a house to which an easement is annexed. A, without 
the consent of B and C, releases the easement. This release is effectual only as against A and his 
legal representative. 

( b ) A grants B an easement over A's land for the beneficial enjoyment of his house. B assigns 
the house to C. B then purports to release the easement. The release is ineffectual. 


owner cannot himself abate a wrongful 
obstruction of an easement. 138 1.0. 38= 
1932 N. 83 . Dominant owner himself abating 
nuisance — If offence under Penal Code, see. 
426. See 29 Bom.L.R. 484. 

Sec. 37. — Land acquired under Land Ac- 
quisition Act is taken free of easement rights 
over the same- See 14 0. 423; 6 B.L.E. 
(App.) 74. 

Seo. 38. — An agreement to build a com- 
mon wall with holes indicating permission 
to end the rafters of the next storey which 
may be constructed does not imply consent 
to close ventilators by building such next 
storey. 1923 L. 249. Permanent alteration 
in the dominant heritage must be such “as to 
show that the dominant owner intended to 
cease to enjoy” the easement in fnture, and 
unless such an intention is established, the 


do minan t owner cannot be disentitled to the 
easement on the groud of non-user. 25 I.C. 
383. An agreement by one of several co- 
owners of a dominant tenement to effect a re- 
lease of an easement is not effectual against 
the other co-owners. 19 1.0. 908=6 SX.B. 
265. On this section, see also 35 0 . 889; 
26 B. 374; 7 1.0. 813; 8 M.L.T. 292. 

Seo. 38, Expl. II. — Where the proprietor 
of an estate comprising a tank owned an 
easement of storing water and inundating the 
lands near by, the mere fact that the predeces- 
sors of the defendant in charge of the estate 
did not think it profitable to repair the tank 
bund and store water for over 30 years would 
(not amount to an abandonment or implied 
release of the easement, so as to preclude the 
defendant from repairing the tank nad stor- 
ing water. 1931 M. 561 (2)=60 M.L.J. 662, 
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(c) A, having the right to discharge his eavesdroppings into B's yard, expressly authorizes 
£ to build over this yard to a height which will interfere with the discharge. B builds accordingly. 
A 9 s easement is extinguished to die extent of the interference. 

(d) A , having an easement of light to a window, builds up that window with bricks and 
mortar so as to manifest an intention to aba n don the easement per m a n ently. The easement is 
impliedly released. 

(*) A, having a projecting roof by means of which he enjoys an easement to discharge eaves- 
droppings on B’s land permanently alters the roof, so as to direct the rain-water into a different channel 
■and discharge it on C 9 s land. The easement is impliedly released. 

39. An easement is extinguished when the servient owner in exercise of 

„ . a power reserved in this behalf, revokes the ease- 

Extinction by revocation. me nt 

40, An easement is extinguished where it has been imposed for a limited 

period, or acquired on condition, that it shall become 
Extinction on expiration of void on the performance or non-performance of a 
limited period or happening specified act, and the period expires or the condition 
-of dissolving condition. ^ f u lfiU e< L 

Extinction on termination 4 i- An easement of necessity is extinguished when 

of necessity. the necessity comes to an end. 

Illustration . 

A grants B a field inaccessible except by passing over A*$ adjoining land. B afterwards pur- 
•chases a part of that land over which he can pass to his field. The right of way over A's land which 
B had acquired is extinguished. 

42. An easement is extinguished when it becomes 
Extinction of useless e - incapable of being at any time and under any circum- 

fnent ' stances beneficial to the dominant owner. 

43. Where, by any permanent change in the dominant heritage, the burden 
„ . * on the servient heritage is materially increased and 

reduced by the servient owner without 
interfering with the lawful enjoyment of the easement, 
the easement is extinguished, unless — 

(a) it was intended for the beneficial enjoyment of the dominant heritage, 
to whatever extent the easement should be used ; or 

(A) the injury caused to the servient owner by the change is so slight that 
no reasonable person would complain of it j or 

(c) the easement is an easement of necessity. 


Sec. 39. — Where a person grants an ease- 
ment of a right of way over his land to an- 
other and expressly reserves to himself the 
right to revoke it under certain conditions 
within a definite period and on payment of a 
particular amount, it is a reservation made 
for the beneficial enjoyment of his land. It 
is in the nature of covenant miming with the 
land and is capable of assignment, and a 
itransferee of the land could enforce it. 1939 
N.L.J. 27=1939 Nag. 65. 

Seo. 41. — An easement once ex t in g uished 

• cannot be revived by any act on the part of 
the dominant owner. 1930 M.W.N. 120. 

Sec. 42 . — See also notes under sec. 13 supra . 
An easement which ceases to be beneficial to 
the dominant owner might become extinguish- 
ed. 50 I.C. 756. (33 A. 461, B e f.). 

Sec. 43. — Where an additional burden] 
•alleged to have been imposed on the servient 
tenement could be reduced without difficulty 
to its original limit by the construction or 
alteration of a structure, the easement is not 

* extinguished. 44 A. 343=20 A.L.J. 202= 
1922 A. 28 . An easement of light and air for 
windows is not extinguished on demolition of 


a wall which is re-built without delay, and 
practically with same dimensions. 24 Bom. 
L.R. 83=46 B. 448=1922 B. 3; 131 I.C. 429 
=1931 N. 80 (20 W.R. 185, Biss.; 7 0. 145; 
33 M. 327, Ref.) See also 1937 Lah. 839 
(Replacing of windows — Increase of burden). 
The owner of an easement is precluded from 
increasing his right on the alteration of his 
dominant tenement. In a case where by change 
of height, eaves discharge water with increas- 
ed force, additional burden is put upon the 
plaintiff’s land. 32 C.LX 27=58 I.O. 854=3 
24 C.W.N. 896 (Burden of proof that no ad- 
ditional burden is imposed lies on dominant 
owner) . An owner of the dominant tenement 
had a right to drop water from his eaves at 
a distance of seven feet height. He increased 
the height three times and allowed water to 
drop through pipes. Held, that his easement 
was extinguished by the increase of burden. 
58 I.O. 967. Dominant owner increasing 
height of water spout dropping water on ser- 
vient tenement by four feet — Easement is 
not destroyed. 102 I.O. 447=1927 L. 492. 
On this section, see also 7 C. 453. 
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Nothing in this section shall be deemed to apply to an easement entitling 
the dominant owner to support of the dominant heritage. 

44. An easement is extinguished where the ser± 
Extinction on permanent vient heritage is by superior force so permanentlv 
b^superior^ hentiLBe altered that the dominant owner can no longer enjoy 

7 y ' such easement : 

Provided that, where a way of necessity is destroyed by superior force, the* 
dominant owner has a right to another way over the servient heritage ; and the 
provisions of section fourteen apply to such way. 

Illustrations. 

(a) A grants to B, as the owner of a certain house, a right to fish in a river running through 
A*s land. The river changes its course permanently and runs through C*s land. B’s easement is. 
extinguished. 

(b) Access to a path over which A has a right of way is permanently cut off by an earth- 
quake. A’s right is extinguished. 

45. An easement is extinguished when either the 
ei^S^eritave 7 destruction of dominant or the servient heritage is completely des- 
erilase * troyed. 

Illustration. 


A has a right of way over a road running along the foot of a seacliff. The road is washed 
away by a permanent encroachment of the seal. A*s easement is extinguished. 

46. An easement is extinguished when the same* 
Extinction by unity of owner person becomes entitled to the absolute ownership of 
ip ' the whole of the dominant and servient heritages. 

Illustrations . 


(a) A, as the owner of a house, has a right of way over B’s field. A mortgages his house,, 
and B mortgages his field to C. Then C forecloses both mortgages and becomes thereby absolute 
owner of both house and field. The right of way is extinguished. 


Sec. 45 .— See 7 Bom.L.R. 352. Even if 
a door and a part of the house have collapsed, 
a right of easement already acquired by the 
plaintiff to nse the adjoining lane, as a pas- 
sage to lie site of Ms house, cannot be ex- 
tinguished. 27 N.L.R. 213=1931 N. 189. 
The plaintiff obtained a decree declaring that 
his sweeper was at liberty to go through the 
lane on the defendant ; s land in order to dear 
the latrine situated in the paintiff ’s premises. 
The privy was subsequenty removed by orders 
of the Municipality, to a different place on 
the plaintiff ’s land and the defendant con- 
tended that the plaintiff’s easement was ex- 
tinguished by the fact, that the dominant 
heritage had been destroyed and rebuilt on a 
different site. Held, (i) that dominant herit- 
age was not the pirvy, but the plaintiff’s 
house within which it was enclosed; (ii) so 
the rebuilding of the privy had not the effect 
of extinguishing the easement under secs. 45; 
Qm) the case was governed by sec. 23 and 
as there was no additional burden imposed 
on the servient heritage and the sweeper 
entered and left the defendant’s . land at 
the same point as before, the rebuilding ot 
the privy did not make the prior decree in- 
capable of execution. S3 Bom.L.R. 1114*=: 
1931 B. 490. 

Sec. 46. — As to extinction of easements by 
merger, see 1926 0. 92. The unity of the 
dominant and servient estates in the same 
person extinguished the easement appurte-, 
nant to the dominant estate. But unity of 
title will not extinguish an easement, unless 
the ownership of the two estates he co-exten- 


sive, equal in validity, quality and other cir- 
cumstances. If theTe has been unity of pos- 
session merely and not unity of seisin for 
estates in fee simple, an easement which has 
been thereby suspended will revive on sever- 
ance of the union, but if there has been unity 
of seisin fox estates in fee simple and not 
unity of possession merely, all easements are' 
absolutely extinguished and will not revive 
unless they are recreated on severance of 
the former dominant and servient estates. 
50 C. 356=36 O.L.J. 161=1923 C. 8. See 
also A.W.N. (1887) 260. Where the owner- 
sMp of the two estates is not co-exis tensive and' 
equal in validity — the dominant tenement be- 
ing held for a term of years only and the ser- 
vient tenement in full right of ownersMp — the- 
acquisition of a right of way is not extinguish- 
ed but is only suspended by unity of posses- 
sion of the dominant and servient tenements.. 
(50 Cal. 356, Eel. on.) 1939 Rang. 421= 
1940 Eang.LJS. 93. See also 1941 CaL 289. 
Right of ownership and easement are incom- 
patible. A.WJST. (1883) 68. Before there can 
be any extinguishment of an easement, there 
must be a merger of the Servient and dominant 
tenements so as to result in the single owner- 
ship of both. "Where the owner of the domi- 
nant tenement acquires the right of a co- 
sharer in the servient tenement, the ownersMp 
of the two tenements does not merge into one 
and therefore there is no extinguishment but 
merely a suspension of the easement (right of’ 
way) wMch can revive after a partition 
decree. 1941 Cal. 289=199 I.C. 689. 
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(b) The dominant own^r acquires only part of the servient heritage : the easement is no- 
extinguished, except in the case illustrated in section forty-one. 

(c) The servient owner acquires the dominant heritage in connection with a third person r 
the easement is not extinguished. 

(d) The separate owners of two separate dominant heritages jointly acquire the heritage - 
which is servient to the two separate heritages : the easements are not extinguished. 

(*) The joint owners of the dominant heritage jointly acquire the servient heritage : the 
casement is extinguished. 

( f) A single right of way exists over two servient heritages for the beneficial enjoyment of a 
single dominant heritage. The dominant owner acquires one only of the servient heritages. The 
easement is not extinguished. 

(g) A has a right of way over JB’s road. B dedicates the road to the public. A*s right of way 
is not extinguished. 

47. A continuous easement is extinguished when. 

Extinction by non-enjoy- j[ t totally ceases to be enjoyed as such for an unbroken. 
ment ‘ period of twenty years. 

A discontinuous easement is extinguished when for a like period, it has- 
not been enjoyed as such. 

Such period shall be recokoned, in the case of a continuous easement, from 
the day on which its enjoyment was obstructed by the servient owner, or rendered 
impossible by the dominant owner ; and, in the case of a discontinuous easement,, 
from the day on which it was last lenjoyed by any person as dominant owner : 

Provided that if in the case of a discontinuous easement, the dominant 
owner, within such period, registers, under the Indian Registration Act, 1877, 1 
a declaration of his intention to retain such easement, it shall not be extinguished 
until a period of twenty years has elapsed from the date of the registration. 

Where an easement can be legally enjoyed only at a certain place, or at 
certain times, or between certain hours, or for a particular purpose, its enjoyment 
during the said period at another place, or at other times, or between other hours, 
or for another purpose, does not prevent its extinction under this section. 

The circumstance that, during the said period, no one was in possession 
of the servient heritage, or that the easement could not be enjoyed, or that a right 
accessory thereto was enjoyed, or that the dominant owner was not aware of its. 
existence, or that he enjoyed it in ignorance of his right to do so, does not prevent, 
its extinction under this section. 

An easement is not extinguished under this section — 

(a) where the cessation is in pursuance of contract between the dominant 
and servient owners ; 

( 4 ) where the dominant heritage is held in co-ownership, and one of the- 
co-owners enjoys the easement within the said period ; or 


LEG. REF. 

1 See now the Indian Registration Act 
„ (XVI of 1908). 


Sue. 47: Principle or Section. — See 45 
B. 80=57 1.0. 143=22 Bom.L.R. 415. An 
easement is not extinguished where its user 
is suspended in pursuance of a contract be- 
tween the dominant and th servient owners. 
A person who purchases the servient tene- 
ment in an execution sale with knowledge 
of the easement is bound thereby. 45 LO. 
618=34 P.L.R. 1918. A right of easement 
acquired by the plaintiff to use the adjoining 
lane as a passage to his door is not extinguish- 
ed by temporary non-user not amounting to 
abandonment. Where the door to which he 
had a right of way collapsed a few years be- 
fore but was re-opened before the date of 
obstruction by the defendant, the plaintiff has 
a right of action. 134 1.0. 673=1931 N. 189. 

Water. — Flowing of water continuously 
through a rill, cuttai and another water-course 


may form a natural stream in which ease- 
ment rights may be acquired as against Gov- 
eminent. 31 1.0. 982. If the Government 
wished to claim right to water flowing* 
through pattah land they can do it only 
when classifying the bed separately as poram- 
boke; otherwise the ryot can retain it as his. 
property. 31 I.d. 982. Whether a pres- 
criptive right to light and air is lost through 
abandonment, depends on the intention of 
the parties to be gathered from the circum- 
stances and the interval of non-user. 49 I. 
C. 752. It is not necessary for the building* 
to enjoy the light that it should be identical 
with that which acquired the right either in 
structure or the purposes for which it is to* 
be used. 49 I.G. 752. On this section, see 
also 8 M.L.T. 292; 5 M.L.T. 216; 18 I.O. 
85. An easement of light and air for win- 
dows is not extinguished on demolition of a 
wall which is re-built without delay. 24- 
Bom.L.R. 83=46 B. 448=1922 B. 3. 
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(0 where the easement is a necessary easement. 

-u ^ Where several heritages are respectively subject to rights of way for the 
^benefit of a single heritage, and the ways are continuous, such rights shall for 
the purposes of this section, be deemed to be a single easement. > 

Illustration . 

has, as annexed to his house, rights of way from the high road thither over the heritai*^ 
X and Z and the intervening heritage T. Before the twenty years expire, A exercises his risrht nf 
way over X. His rights of way over Y and Z are not extinguished. 

, Extinction of accessory 48. When an easement is extinguished, the rights 

ri 8 hts - (if any) accessory thereto are also extinguished. 

Illustration . 

A has an easement to draw water from B's well. As accessory thereto, he has a right of wav 
*over B’s land to and from the well. The easement to draw water is extinguished under section 
forty-seven. The right of way is also extinguished. 

49. An easement is supended when the dominant owner becomes 
Suspension, of easement. . to possession of the servient heritage for a limited 

interest therein, or when the servient owner becomes 
<entitled to possession of the dominant heritage for a limited interest therein. 

50. The servient owner has no right to require that an easement be continued , 

. . . , and, notwithstanding the provisions of section twenty- 

six ’ h f is F ot entitled to compensation for damage 
caused to the servient heritage in consequence of the 
extinguishment or suspension of the casement, if the dominant owner has given to 
the servient owner such notice as will enable him, without unreasonable expense, 
to protect the servient heritage from such damage. 

Where such notice has not been given, the servient owner is entitled to 
Compensation for damage compensation for damage caused to the servient heri- 
- caused by extinguishment or tage in consequence of such extinguishment or sus- 
■suspenston. pension. 

Illustration . 

A, in exercise of an easement, diverts to his canal the water of B’s stream. The diversion 
-continues for many years, and during that time the bed of the ‘stream partly fills up. A then abandons 
■his easement, and restores the stream to its ancient course. B’s land is consequently flooded. B 
■sues A for compensation for the damage caused by the flooding. It is proved that A gave B a month’s 
notice of his intention to abandon the easement, and that such notice was sufficient to enable B, without 
unreasonable expense, to have prevented the damage. The suit must be dismissed. 

51. An easement extinguished under section forty-five revives (a) when the 

Revival of easements. destroyed heritage is, before twenty years have expired, 

restored by the deposit of alluvion, (b) when the destroy- 
ed heritage is a servient building and before twenty years have expired such b uildin g 


Seo. 49. — Where the dominant and servi- 
ent tenements become vested in the same per- 
son, the easement remains suspended for the 
.time being ; after the vesting ceases or dis- 
continues, the easement becomes revived. 118 
I.C. 225=1929 A. 862. On this section, 
bee also 16 I.O. 365=1913 M.W.N. 95. 

Seo. 50. — The owner of a servient tene- 
ment over which the dominant owner had ac- 
'quired a right to discharge his water, cannot 
insist that the water should be continued to 
be so discharged. 46 I.O. 24. Bee also 2 0. 
•L.R. 141. An easement exists only for the 
benefit of the dominant tenement and a ser- 
vient owner gets no right to insist on its con- 
tinuance or to sue for damages on its aban- 
donment. 17 C.W.N. 3066=20 I.O. 815=18 
OX. J. 131. As to the natural right to collect 
and retain surface water, or to allow it to flow 
on naturally to the lower lands, see 4 P.L.T. 
-81=2 P. 110. The owner of the servient 
tenement acquires no reciprocal rights as 
against the owner of the dominant tenement 
'with regard to the flow of surface water, that 


is, water not passing through a defined chan- 
nel. 4 P.L.T. 81=2 P. 110. The owner of 
the servient tenement cannot compel the owner 
of the dominant tenement to continue the ex- 
ercise of his right even where that right has 
been exercised uninterruptedly for over 20 
years and even if its exercise should be bene- 
ficial to the servient tenement. (Ibid.). 

Sec. 51 . — [ See also notes under sec. 49.] 
When a dominant tenement is rebuilt, the 
do mi nant owner has no right to impose a 
greater burden on the servient tenement than 
the prescriptive quantity Of the right enjoy- 
ed. 33 I.C. 615=9 S.L.R. 101. Blocking 
up an old window and building another of the 
same dimensions in another place is an im- 
position of a burden on the servient tene- 
ment, which was not existing till then. 33 
I.C. 615. But the right of the dominant 
owner under the common law to .free access 
of fight and air through an ancient window 
is not lost by shifting the window backwards 
or forwards. 33 I.O. 616* 
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is rebuilt upon the same site ; and (c) when the destroyed heritage is a dominant 
building and before twenty years have expired such building is rebuilt upon the 
same site and in such a manner as not to impose a greater burden on the servient 
heritage. 

An easement extinguished under section forty-six revives when the grant 
or bequest by which the unity of ownership was produced is set aside by the decree 
of a competent Court. A necessary easement extinguished under the same section 
revives when the unity of ownership ceases from any other cause. 

A suspended easement revives if the cause of suspension is removed before 
■the right is extinguished under section, forty-seven. 

Illustration . 

A 9 as the absolute owner of field T s has a right of way thither over B*s field Z- A ob tains from 
B a lease of Z for twenty years. The easement is suspended so long as A remains lessee of Z * But 
when A assigns the lease to C, or surrenders it to B. the right of way revives. 

CHAPTER VI, 

Licenses, 

52. Where one person grants to another, or to a definite number of other 
“License” defined. persons, a right to do, or continue to do, in.^r upon. 

the immovable property of the grantor, something 
which would in the absence of such right, be unlawful and such right does not 
. amount to an easement or an interest in the property, the right is called a license. 


Sec. 52. — A licensee is a person without 
any title and has no interest in the land. 38 
A. 178=14 A.L.J. 137. See also 132 1.0. 
799=8 O.W.N. 714. licence and easement 
distinguished. 7 Bom.L.R. 352; 23 B. 397; 
4 M.H.O.R. 98; 16 M. 304; 8 BomX-JB. 310 
(Permission to use land as burial ground). 
The nomenclature used by the parties is not 
conclusive as to -whether a particular transac- 
tion is a licence, lease or easement., 1933 A. 
L.J. 749=1933 A. 735 (F.B.) ; 16 U. 280 
(Bight to put up trap for elephants) , 
Licence or lease, — Agreement to occupy 
portion of railway land for construction of 
petroleum installations signed by both parties 
— Restrictions on mode of enjoyment and 
against sub-letting — Agreement terminable 
by short notice — Nature of agreement. See 
1933 A. 735=1933 A.L.J. 749 (F.B.). In 
deciding whether a document amounts to a 
lease or is only a licence, the recitals therein 
can never he conclusive; the Court has took 
to the substance of the terms agreed upon 
and not to the nomenclature given to the 
deed by the parties. 3933 A.L.J. 749=1933 
A. 735 (F.B.). Licence, if transferable. 
See 84 I.C. 284=1924 A. 825. licence may 
be implied from circumstances. See 1925 A. 
203. Certain property was given by a per- 
son to a local body for the purposes of a school. 
The body was allowed to hold possession of 
the land so long as it was beiug used for the 
purpose of the school. There was however no 
transfer of ownership nor was there any evi- 
dence showing transfer of ownership, and 
there was also no relationship of landlord and 
tenant between the parties. XL ‘eld, that the 
permission granted to the local body to hold 
the land and use it for the purposes of the 
school was in the nature of a licence. 186 I. 
C. 890=1940 Lah. 18. The use of land as 
a Seham, does not justify the ma ki ng of a 
■structure on it for the purpose of protecting' 
cattle- Where it is not established that the 
use of a Severn was an easement of necessity 

G. G. M.— «79 


or that an easement had been acquired, it 
amounts to a mere licence under sec. 52. 1934 
A. 836 . A weighman in an old market allow- 
ed by Government to continue the same calling 
in the new market does not acquire any exclp.- 
.sive privilege and is only a licensee. 23 I.C. 
922=12 A.L.J. 447. Validity of transfer by 
a holder of a licence to build. 1 Luck. C. 238 
=103 I.C. 681=1927 O. 314. A liceucee hav- 
ing no interest in property cannot maintain 
a suit for possession. 103 I.C. 43=1927 A, 
633. Licence to use privy as dwelling-house — 
If revocable. 51 B. 274=29 Bom.LJ£. 78= 
1927 B. 115. As to whether a licence is re- 
Yacalble» see also 29 Bom.LJE. 312=100 1.0. 
393=1927 B. 240. 

Revocation — Licence coupled with in- 
terest — Licence granted for consideration. 
— A mere licence is revocable at will. A licence 
coupled with a grant or interest is not revo- 
cable, except for sufficient cause, till the grant 
to which the licence is incident, is exhausted. 
A licence which would otherwise have been re- 
vocable is not revocable if there is a contract 
(which means an agreement for consideration) 
between the grantor and the licensee not to 
revoke the licence for a time or indefinitely 
till the period mentioned in the contract ex- 
pires. The contract may either be «x* 
press or may be implied. 49 O.W.N. 
346=A.I.B. 1945 Cal. 413. In the case 
of a bare licence which is not coupled 
with the grant of any interest in pro- 
perty, -die licence will no doubt not be entitl- 
ed to maintain enaction for possession Inina 
name. But this rule cannot be extended to 
a case where there is definitely an interest in 
property created by the arrangement which 
is sought to be described as a licence. 76 C. 
L.J. 236=1943 Cal. 143. 

Demise and not merely Licence — Grant 
OF EXCLUSIVE RIGHT OF OCCUPATION. — The 
effect; of a deed which gives the holder an 
exclusive right of occupation of a shop, al- 
though subject to certain reservations and to 
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53 * A license may be granted by any one in the circumstances and to the 
Who may grant license. extent in and to which he may transfer his interests 

in the property affected by the license. 

54. The grant of a license may be express or implied from the conduct of 

u tbe grantor and an agreement which purports to create 

implied. y C exprcss or an easement, but is ineffectual for that purpose, may 

operate to create a license. 

55. All licenses necessary for the enjoyment of any interest, or the exercise 

A .. t °f any right, are implied in the constitution of such 

by iaw” 017 hcenses amitKtd interest or right. Such licenses are called accessory 

licenses. 

IlturtraHon. 

A sells the trees growing on his land to B. B is entitled to go on the land and take away the- 

trees. 

56. Unless a different intention is expressed or necessarily implied, a license 

license when transferable to at * end ’ a P^ce of P ubHc entertainment may be 

transferred by the licensee ; but, save as aforesaid, a 
license cannot be transferred by the licensee or exercised by his servants or agents. 


a restriction of the purpose for which it may 
be used, amounts in law to a demise of the 
shop itself and not merely a licence- The 
main test in such cases is that of exclusive 
possession. 1933 A. 911. See also 1933 A. 
735 (F.B.). 

Sines. 52 and 56. — A licence is not annex- 
ed to the property in respect of which it is 
enjoyed, nor is it a transferable or heritable 
right, but is a right purely personal between 
grantor and licensee. Unless a different inten- 
tion appears, it cannot even be exercised by 
the licensee’s servants or agents. So where, 
on the death of the original licensee, his heirs 
continue in occupation, they are on no greater 
footing than tenants at will. They are tres- 
passers whose possession is adverse to the 
owner of the property. 54 M. 554=1931 
M. 216=60 M.L.J. 709. See 4 U 0 1941 
Oudh 172. 

Sec* 53 .— — See 7 B, 386. 

Sbo, 54. — A licence to live for generations 
must be presumed to permit all enjoyments 
for life of licensee without restriction. Bat- 
ing meat or beef is such a reasonable enjoy- 
ment of life and it does not per se injure the 
rights of others. Held, that a licensee has a 
right to slaughter cows at his residence. 1930 
A.L.J. 875=125 I.O. 14. Two companies en- 
gaged in cotton business owned adjoining 
lan,ds. Bor many years they had a common 
agent. The common agent had allowed the 
4ef$i^ant to erect superstructures on certain 
lands belonging to the plaintiff - In a suit by 
the plaintiff company to recover possession and 
for an injuntcion, held that from the conduct 
of i the parties it would be inferred that there 
was the grant of a valid licence an favour of 
the defendant company, that the licence was 
irrevocable and that the licensor was only en- 
titled to a fair rental of the premises which 
had been aetualy built upon, and that the 
defendant company could rely upon the prin- 
ciple in B amsden v. Dyson, L.B. 1 H.L. 129, 
to the, effect that the plaintiff having per- 
mitted the defendant to build upon the. site, 
5^ w^ ;# $s$oppjed from asserting his claim to 




the piece of land. 1930 B. 70=31 Bom.L, 

B. 1319. See also 136 I.C. 821=1932 A. 
572. (Inference of grant or licence from 
conduct and acquiescence) . 

Secs. 55 and 60 (b) : Licence — Undertak- 
ing TO VACATE BY REMOVING STRUCTURE PUT 1 

up — Binding nature. — Where a person is- 
permitted to occupy a site to build a shop and 
he makes a stipulation that he would vacate 
by removing the materials of the shop if he 
failed to pay the rent, it amounts to a licence • 
and the licensee would be bound by the terms 
of the licence and cannot claim the benefit of 
sec. 60 (6) of the Act, even if the Act ap- 
plied to the case. 1944 A.L.W. 61. 

Sec. 56. — Validity of transfer by a holder 
of a licence to build. 1 Luck. O. 238=103 
I.O. 681=1927 O. 314. As to transfer by 
one licensor, to his co-licensor, see 1927 A. 
197. A transfer by a licensee in favour of 
a third person which contravenes the provi-. 
sions of sec. 56 makes the transferee who is 
not in possession a trespasser as against his., 
transferor, a rank trespasser as against the- 
original grantor who will at once have a 
right to eject the transferee. 1940 O.W.N. 
1318=1941 Oudh 172. 

House in city on site of landlord — Ten- 
ant ’q or licensee’s right to transfer — 
Presumption. — In cases of houses built in ■ 
cities on the land belonging to landlord,, 
there can be no presumption that the tenants 
or licensees have no power of transfer. If- 
the landlord contends that the tenant had no - 
right to transfer the building which he had 
built and which he was occupying, it is for 
him to show that under the terms of the 
licence the right of the tenant was limited and 
it was expressly agreed that he would he in- 
competent to make a transfer or it was open 
to him to prove the existence of a custom prohi- - 
ting the right of transfer. So far as houses 
built by tenant in villages axe concerned, the 
rights between the parties are. different. A 
tenant building a house in a village site has - 
only a right to occupy so long as the tenancy 
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duty to disclose 


Illustrations ; 

(a) A grants B a right to walk over A’s field whenever he pleases. The right is not annexed 
to any immoveable property of B. The right cannot be transferred. 

( b ) The Government grant B a license to erect and use temporary grain-sheds on Government 
land. In the absence of express provision to the contrary, B's servants may enter on the land for the 
purpose of erecting sheds, erect the same, deposit grain therein and remove grain therefrom. 

57. The grantor of a license is bound to disclose to the licensee any. defect 
in the property affected by the license, likely to be 
dangerous to the person or property of the licensee, of 
which the grantor is, and the licensee is not, aware. 

58. The grantor of a license is bound not to do 
anything likely to render the property affected by the 
license dangerous to the person or property of the license. 

59. When the grantor of the license transfers the 
property affected thereby, the transferee is not as such 
bound by the license. 

60. A license may be revoked by the grantor 
unless — 


Grantor’s 

defects. 


Grantor’s duty not to render 
property unsafe. 


Grantor’s transferee 
bound by license. 


net 


License when revocable. 


lasts or so long as he does not abandon the 
village. But the same principle cannot apply 
to houses built in a city. 1934 A.L.J. 728 
t=1934 A. 336. 

Secs. 66 and 60. — In case of riyayas 
occupying houses in cities and towns, it is to 
be presumed that they have a right of trans- 
fer, unlike those who inhabit agricultural 
areas, and so if a licensor sues to eject the 
transferee of a riyaya he has to prove not 
only his ownership but also the . existence of 
custom or terms of the grant under which the 
house in dispute was built. 117 I.C. 366=8 
13 R.C. 615=1929 A. 494. On this section, 
see also 64 M. 664, cited under sec. 52. 

Seos. 57 and 68. — Per Curicm . — It is neces- 
sary that the legislature in India especially 
in view of conditions prevalent in Bombay 
should undertake legislation on the lines of 
the Housing of Working Classes Act of 189 Q, 
in England. 51 B. 274=101 I.C. 210=29 
Bom.L.B. 78=1927 B. ;L15. 

Sec. 59. — Enjoyment under a licence for a 
long time does not constitute adverse posses- 
sion. 44 A. 726=20 A.L.J. 608=1923 A. 
140 (1) . Sec. 59 has no application to a case 
in which one of two joint licensors transfers 
his interest in the property with respect to 
which the licence has been granted in favour 
of his co-licensor. The transferee contem- 
plated by the section must be a person who 
was not the licensor himself. 98 I.O. 814=3 
1927 A. 197. Under sec. 59 the transferee is 
not as such bound by the term of a licence 
granted by the vendor, such as, one permit- 
ting the use of the land as a wrestling ground. 
The transfer extinguishes the licence and the 
recital in the deed of transfer that the trans- 
feree should respect the licence has no legal 
effect. 7 O.W.N. 468=1930 O. 203. Sec. 59 
cannot be interpreted so as to give the trans- 
feree a right of revocation of a licence which 
would not be exercisable by the transferor 
himself- 102 I.C. 26=1927 O. 206. The use 
of the words e e as such in sec- 59 seems clearly 
to be intended to indicate that the transferee 
would not be in any worse position than the 
transferor. The result of the proviso is that 
if the grantor of the licence does not revoke 


it, it does not mean that the transferee can- 
not do so, but the section cannot be construed 
as giving the transferee any better rights than 
were possessed by his transferor much less to 
hold that the effect of the transfer is ipso facto 
to put an end to all previous licences. The 
rule laid down by sec. 59 is not independent 
of that laid down by sec. 60. Transferee held 
bound by licence previously granted by trans- 
feror. 132 I.O. 536=1931 O. 364. The trans- 
feree of a licensor cannot revoke a licence, 
when the licensee has effected a work of per- 
manent character and incurred expenses. 3 T 
A. 91=26 I.C. 445=13 A.L.J. 1. If the- 
licence has become irrevocable in the time- 
of the licensor, the mere fact that he trans- 
fers his interest in the land would not extin- 
guish the licence. 149 I.C. 389=1934 A.L.J. 
698=1934 A. 517. See also 91 I.O. 1031= 
13 O.L.J. 170; 97 I.O. 337=1926 A. 714; 
84 I.C. 264=1924 A. 750. 

Seos. 59 and 60. — The rule laid down by- 
sec. 59 is not independent of that laid down 
by sec. 60 and does not confer upon the trans- 
feree any higher rights than those possessed 
by the transferor. 1931 O. 364=132 I.O. 536* 

Sec. 60. — As the Easements Act is not in 
force in Bengal, decisions of the Bengal 
Courts are not binding authorities in province* 
where the Easements Act is in force. 9 O.W. 
N. 986. See. 60 is inapplicable where the de- 
fendant’s house was not built acting on the* 
licence. 139 I.C. 365=1932 O. 264. The 
grantor of a licence is under an obligation 
to place the licensee in a position to enjoy 
the Jicence. 36 q.L.J. 271=1923 O. 49. 
Where a licence coupled with a transfer off 
property is granted, the transferee off the 
licensor is not entitled to revoke such licence* 

30 I.O. 581=13 A.L.J. 886. See also 4 M. 
H.C.R. 98. The principle of sec. 60 (ft) is 
that the licensee acting upon the license should 
execute work of a permanent character soon 
after the grant of a licence or within a rea- 
sonable time. It is a principle dictated by 
justice, equity and good conscience and does 
not require that in order to prevent revoca- 
tion of the licence the work of a permanent 
Character must he a costly one. Nor does the 
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( a ) it is coupled with a transfer property and such transfer is in force : 

(b) the licensee, acting upon the license, has executed a work of a permanent 
character and incurred expenses in the execution. 


section impose a duty upon the licensee who 
has already complied with the terms of the 
licence to maintain work of a permanent cha- 
racter up to any particular standard of re- 
pair. Where the licensee has carried out the 
terms of the licence for building purposes 
and has incurred expenses in its execution the 
licence becomes irrevocable under sec. 60 (b), 
Easements Act, and the licensee can be evict- 
ed from, the premises only when the purpose 
of th© licence is abandoned within the mean- 
ing of cl. (/) of sec. 62, in other words the 
licensee has actually abandoned the house 
whatever the state of repair might he. 17 
Xuck. 472=1941 O.W.N. 1340=A.I.R. 
1942 Oudh 180. An appropriation of the land 
licensed to any use inconsistent with the en- 
joyment of the licence works a revocation 
and the licensee may maintain an action for 
damages against the licensor for breach of 
contract in unlawfully revoking it. 72 I.O. 
270=36 C.L. J. 271=1923 C. 49. A licence 
to catch elephants for consideration is not 
.revocable, for it is a licence coupled with an 
interest. {Ibid.) Where there is a grant of 
an exclusive right to catch elephants within a 
specified area for a specified period it does 
not follow as a matter of course that the 
-grantee would be entitled to exclusive occu- 
pation of the entire territory during that 
time. 36 C.L.J. 271=1923 G. 49. Build- 
ing licence — Effect of revocation. 19 I.O. 
853=19 O.L.J. 321. See also 3 A.L.JT. 
760; 29 A. 133; 34 I.O. 471=12 N.L.R. 
75. A licensee permitted to build a house and 
reside therein is entitled to be indemnified 
if evicted by the licensor >s successor. A bare 
licence may be revoked at the grantor’s will 
and on reasonable notice, but a license coupled 
with grant is irrevocable- 19 1.0. 853=19 
C.X.J. 321; 22 N.LJE&. 162. Where a site has 
"been granted to an occupier for building a 
bouse, the case is governed in the absence of 
terms to the contrary by sec. 60. 132 1.0. 565 
1=1931 A.L.J. 649. Where a licence is grant- 
ed to building houses on site and the licensee 
erects a work of a permanent nature, the 
licence cannot be revoked. 106 I.O. 479= 
1927 A. 342. See also 1940 Xah. 509; 
1937 A.L.J. 1297=1938 All. 32. Bee. 60 
-(h) of the Easements Act cannot he avail- 
ed of by the licensee when there has been 
no acting on the licence in the execution 
of works by him; but if the licensee esta- 
blishes that the conduct of the licensor has 
been such as to justify the. legal inference 
tnat h© had by plain implication contract- 
ed that the licence would be perpetual', he 
can rely on the equitable doctrine and call 
upon the Court, to intervene for his pro- 
tection. The contract sought to he infer- 
red does not mean that the real consen- 
sus of mind between the two parties 
must be inferred to have existed, but that 
■the conduct of the parties has been such 
that equity will presume the existence of such 
a contract as a matter of plain implication. 


The onus of establishing such equity is on 
the licensee. 63 I A. 140=160 I.O. 837= 
1936 P.C. 77=70 M.L.J. 190 (P.O.). The 
words ce acting upon the licence” in sec. 
60 (6) of the Easements Act must mean 
acting upon a right granted to do upon the 
land of the grantor something which would 
be unlawful in the absence of such right. A 
man does not * 'act upon a licence” if he 
does work and incurs expenses upon Ms own 
property. Works done by the licensee on 
iiis own land may be done without the know- 
ledge of the licensor, and it is impossible 
to hold that the alleged licensor’s land is 
bound in perpetuity (subject to sec. 62) as 
the result of some works done by the alleged 
licensee on his own property, of which the 
former has been unaware. Sec. 60 is not 
dealing with the effect of an express con- 
tract between the parties, hut with the con- 
sequences to follow from a certain conduct 
on the part of the licensee which if done 
on the land of the licensor might well give 
the licensee rights against him. 63 I. A. 140 
1=160 I.O. 837=1936 P.C. 77=70 M.L.* 
194 (P.O.). Where a person who has given 
Ms land to the licensee for certain purposes 
has given him an undertaking that he would 
not claim the land so long as it was required 
for that purpose and on acting on that pro- 
mise the licensee has erected works of perma- 
nent nature, the grantor of the licence is not 
entitled to recover the land even on payment 
of compensation because sec. 60 does not re- 
cognize any such exception. 1940 Lab. 18. 
The principle of this section is also applica- 
ble to Berar. See 94 I.O. 923=1926 N. 376. 
Where a person by a registered Kiryanama 
executed by himself alone agrees that the 
landlord would have the right to get the site 
vacated whenever he so chose, it would dis- 
entitle him from deriving advantage confer- 
red by Pee. 60 of the Act. 1942 A.L.J. 386= 
A.I.E. 1942 All. 330. Section also applies 
to transferee of property. 97 I.O. 337=1926 
A. 714. A licence cannot be revoked even 
when part only of a work of a permanent cha- 
racter has been executed by the licensee- 117 
I.O. 224=1929 N. 141. If a person constructs 
a permanent building on a portion of the 
site belonging to another under an implied 
licence from him, the licence cannot be re- 
voked and the licensee cannot be ejected from 
the building. The irrevocability of the licence 
in such a case applies to that portion of the 
site which is covered by the building and 
not to any otheT open portion of the site. 
118 1.0. 676=1929 N. 269. Where a land- 
lord permits a person wishing to settle on 
Ms land to erect a building meant for perma- 
nent residence, the fact that it was built with 
mud would not make it a temporary build- 
ing. The words of a te permanent character ’ 9 
are used in sec. 60 to distinguish it from 
works of a temporary nature. The question 
whether a particular work ‘is of a temporary 
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or permanent character is one of fact. 113 T. 
C. 757. See also 1930 B. 70; IXJEfc. (1941) 
Lah. 413=43 P.L.R. 544. Whether a struc- 
ture is of a permanent character has to he 
decided on two considerations: (1) the ma- 
terial used and (2 ) the purpose for which the 
building is erected. The material used may 
be granite stone, marble, cement, concrete, 
bricks, or clay or mud. There can be no 
absolute standard as regards the material 
for judging whether the structure is perma- 
nent or temporary. The mere fact that a 
structure has mud walls would not be con- 
clusive to prove its temporary character. 
Whether a structure is of a permanent cha- 
racter or not is not a pure inference of fact 
but is partly an inference of law. 203 I.C. 
540=1942 N.L.J. 145=1. L.R. (1943) Nag. 
226=1943 Nag. 77. Residential house is a 
work of permanent character, though it has a 
tiled roof which has to be renewed from 
time to time. 9 O.W.N. 986 (28 A. 741, 
Poll) . So also erection of an upper wall 
at a cost of Rs. 25. 136 I.C. 821=1932 
A. 572. Sinking a well and erecting com- 
pound wall can be considered to be works of 
a permanent character within the meaning of 
sec. 60. 186 1.0. 890=1940 Lah. 18. It can- 
not be said that because the building has not 
been completed, therefore the work already 
executed is not of a permanent character. 132 
I-O. 536=1931 O. 364. A licence to use the 
land of another, unless coupled with a trans- 
fer of the property, is revocable, subject to 
the right of the licensee for damages if re- 
voked contrary to the terms of any express 
or implied contract- A mere licence if revo- 
cable at the will of the licensor unless it is 
coupled with a grant and in that case it will 
become a lease and would require compul- 
sory registration. 120 I.C. 673 (1) . Licence 
to use Railway siding — Contribution for ex- 
penses of upkeep by licensee — licensee erect- 
ing structures on his land on basis of licence 
— Licensor cannot be permitted to revoke 
licence. 31 Bom.L.B. 1331; see also 31 
Bom. L.R. 1310. A licensor cannot be allow- 
ed to revoke the licence on condition of his 
{making compensation to the licensee for 
loss incurred by the revocation of the licence- 
98 I.C. 814=1927 A. 197; 9 O.W.N. 986. 
Where the licensee has executed work of a 
permanent character, the licence becomes 
Irrevocable. To such a case sec. 64 is in- 
applicable, and the grantor cannot revoke the 
licence by paying compensation. 1933 A.L. 
J. 1422=1933 A. 842. Buildings of mud 
walls and thatched roof built for the purpose 
of school, which were in existence and kept 
under regular repair for about 30 years, were 
held to be a work of a permanent character. 
102 I.C. 26=1927 O. 206. See also 97 I.C. 
337=1926 A. 714; 1925 A. 203; 1934 A.L. 
J. 1422=1933 A. 842. Buildings of mud 
permanent character, it is not necessary for the 
defendant to show that a large sum of money 
had been actually spent in order to bring the 
case within the scope of the principle under- 
lying sec. 60. A licensee is entitled to dama- 
ges for breach of any contract or for an im- 
proper revocation of his licence in a proper 
case; the Court will allow revocation only 


on payment. 49 I.G. 811=1918 M.W.N. 772. 
TJnder the Act a licence is of personal cha- 
racter not merely as regards the grantee, but 
also as regards the grantor. It ceases the 
moment the property passes to another from 
the grantor whether by inheritance or other- 
, wise. 18 N.L.R. 76=1922 N. 162. Th© 
heirs of the licensor may treat that licensee 
as a trespasser $nd eject him without notice 
of revocation. 18 N.L.R. 76. A licence coup- 
led with a void grant is revocable save: (1) 
when the licensee entered into occupation and 
paid rent and (2) when the licensee acting in 
the licence has executed a work of perma- 
nent character and incurred expense in so do- 
ing. 34 I.C. 471=12 N.L.R. 75 [21 Ch.D. 
3; (1001) 2 Ch, 591; 8 A. 60., Ref. to]. A 
licence cannot be revoked during licensee's’ 
lifetime when the licensee had made no per- 
manent improvements. 48 I.C. 723. When* 
plaintiff allowed defendant to execute on 
plaintiff's land an irrigation scheme of consi- 
derable expense and permanent benefit to 8 
very large number of villages, held, that the 
agreement created a licence * hich could not’ 
be revoked at the instance of the plaintiff . 47 
I.C. 166. A licensee in possession does not* 
like the tenant, by denying title of the gran- 
tor of the licenee forfeit the licence and 
become liable to ejectment. 1923 A. 403. See 
also 1925 A. 203. A licence is revoked by 
the transfer of property by the licensor. 
(108 R.R. 942; 150 E.R. 1543, FolL) 54 M. 
554=1931 M. 216=60 M.L.J. 709v 

Trees planted — If go with land/ — Trees 
planted under a licence do not go with the 
land and the person who planted the trees 
is entitled to cut and remove them; but he 
should restore the land in the condition in 
which it was before .the trees were planted. 
The principle applicable to removal of build- 
ings on another man's land would also apply 
to trees. 53 L.W. 230=1941 Mad. 379= 
(1941) 1 M.L.J. 161. 


Licence to beside in house — Revocation 
by landlord. — Where the tenants are more 
licensees occupying the house as an appur- 
tenant to the holding, the licence to reside 
must be deemed to be revoked under sec . OS’ 
where the licence is granted for a specific 
purpose and the purpose is abandoned or has 
become impracticable- 8 I*. 509=10 O.W. 
N. 398=1933 O. 302. Where certain per- 
sons were permitted only to reside in the 
rooms, any additions made by them woula 
aot be governed by the grant and hence sec- 
50 of the Act will not come into operation. 
I7rt T n 135=1938 A.L.J. 465=1938 AH. 


342. 


A person who has got letters of admini- 
stration to the estate of the deceased must 
be regarded as taking the place of that de- 
ceased. Therefore any person who on his 
own admission has entered upon the P T 6“ 
msies originally with leave and licence of 
the deceased must vacate the premises if the 


some 
R. 291. 
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Revocation express or im- 61. The revocation of a license may be express or 

P Ked - impHed. 

Illustrations . 


{a) A, the owner of a field, grants a license to B to use a path across it. A, with intent to 
revoke the license, locks a gate across the path. The license is revoked. 

* * W -d* *ke owner of a field, grants a license to B to stack hay on the field. A lets or sells the 

field to C. The license is revoked. 

voted? 136 WhCn deemcd re “ 62. A license is deemed to be revoked — 


(a) when, from a cause preceding the grant of it, the grantor ceases to have 
any interest in the property affected by the license ; 

{ b ) when the licensee releases it, expressly or impliedly to the grantor or his 
representative ; 

(c) where it has been granted for a limited period, or acquired on condition 
that it shall become void on the performance or non-performance of a specified 
act, and the period expires, or the condition is fulfilled ; 

(d) where the property affected by the license is destroyed or by superior 
force so permanently altered that the licensee can no longer exercise his right ; 

(1 e) where the licensee becomes entitled to the absolute ownership of the 
property affected by the license ; 

(f) where the license is granted for a specified purpose and the purpose is 
attained, or abandoned, or becomes impracticable ; 

( g ) where the license is granted to the licensee as holding a particular office, 
employment or character, and such office, employment or character ceases to exist ; 

(k) where the license totally ceases to be used as such for an unbroken period 
of twenty years, and such cessation is not in pursuance of a contract between the 
grantor and the licensee ; 

(i) in the case of an accessory license when the interest or right to which it is 
accessory ceases to exist. 

63. Where a license is revoked, the licensee is entitled to a reasonable time 


Secs. 60 and 62: Licensee putting up! 
BUILDING OP PERMANENT CHARACTER — REVO- 
CATION op licence. — Even though, the Ease- 
ments Act does not expressly apply to cases 
of licences before the Act, the principles 
underlying Oh. 6 may well be applied. 
Hence, when an owner of land gives permis- 
sion to another person to put up a building 
of a permanent character and he incurs ex- 
penses in. the execution of such work, the 
licensor is by neceBsary implication estop- 
ped from revoking his permission so as to 
prejudice the licensee whose position has 
been comprised in consequence. It would 
be inequitable, unjust and unfair to allow 
a licensor to order that the licensee should 
forthwith remove the work of a permanent 
character which he has put up after incur- 
ring expenditure. In such an event, the 
transaction ceases to he a mere licence revoca- 
ble at will, but may amount to a licence coup- 
led with a transfer of interest or, at any rate 
a case where the licensee acting upon the 
licence has executed a work of a permanent 
character and has incurred expense? in the 
execution so as to make the licence irrevo- 
cable. 1934 A.L.J. 698=1934 A. 517. 

Seo. 61. — -Where it was jwith the plain- 
tiffs permission that the defendant commit- 
tee put up a thatch on the chabutra adjoining 
a mosque to afford accommodation for the 
, growing needs of the school within one por- 
tion of the mosque. Me Id, that the position 
of the committee was no better than that 
of a licensee dm that the defendant's attempt 


to build on the “chabutra”, the plaintiff's 
protest, and the denial of his right followed 
by the institution of the suit, were circum- 
stances which gave rise to the inference that 
the plaintiff revoked the licence originally 
granted by him. 1934 A. 732. 

Seo. 62 .—See 21 A.W.N. 175. 

Seo. 62 ( f).—See 185 I.C. 467. Where 
it is not shown that the defendant was hold- 
ing the house in question under any licence 
for a specified purpose, the plaintiff proprie- 
tor is not entitled to re-enter upon the land 
on the ground that he has converted the re- 
sidential house into a public temple. 1942 
O.W.N. 351=1942 O.A. 255=A.I.R. 1942 
Oudh 427=18 Luck. 155 . Where a tank 
ceases to exist, (by being silted up) the pur- 
pose for which a licence in respect of it wad 
granted should be said to have been aban- 
doned and the licence would be deemed to 
have been revoked. But the licensee would 
not lose every right by the mere abandon- 
ment of the purpose of the licence. It has 
/to be followed up either by the licensee leav- 
ing the property or by the licensor suing the 
licensee for eviction on that ground. Till 
then the licensee being entitled to possession 
can also maintain an action for it. 1943 A. 
L.W. 404. 

Seo. 62 (h ).— See 1937 Nag. 338. 

Sec. 63. — A licensee whose licence is re- 
vocable is entitled to reasonable notice of re- 
vocation. When the exercise of the rights 
conferred by the licence involves nothing be** 
Vond. 'it mav be revoked at will. But wh^rd 






, The Inman Electricity Act (IX or xgio). 

T . , . . . to leave the property affected thereby and to remove 

^I^nseeg nghts on revo- ^ has been allowed to place on such 

property. 

64. Where a license has been granted for a consideration, and the licensee, 

t • . • ... without any fault of his own, is evicted by the grantor 

Licensee s rights on eviction* fae ^ fully enjoyed; ^ Ecei « e> ^ 

right for which he contracted, he is entitled to recover compensation from the 
grantor. 
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THE INDIAN ELECTRICITY ACT (IX OP 1910). 1 

[i8fA March 9 1910*. 

.Y.2?. — This Act has been amended by Act X of 1937 in its application to 
British India, including British Baluchistan and the Sonthal Parganas but 
excluding Burma (vide vS. 2 of Act X of 1937). (The said amendments are 
noted under the respective sections) . 

An Act to amend the law relating to the supply and use of 
. electrical energy . 

Whereas it is expedient to amend the law relating to the supply and use- 
of electrical energy ; It is hereby enacted as follows : — 

PART L 
Preliminary. 

Short title, extent and com- I. (1) This Act may be called The Indian 

mcncement. ELECTRICITY Act, I91O. 

(2) It extends to the whole of British India, inclusive of British Baluchistan, 
and the Sonthal Parganas ; and 

(3) It shall come into force on such date as the Central Government may, 
by notification in the official Gazette, direct in this behalf. 

2. In this Act, expressions defined in the Indian Telegraph Act, 1885, have- 
D efinit ions the meanings assigned to them in that Act, and, unless 

e .jtoua. there is anything repugnant in the subject or context, — 

(a) se aerial line ” means any electric supply-line which is placed above 
ground and in the open air ; 

(b) “ area of supply 9 9 means the area within which alone a licensee is for 
the time being authorized by his license to supply energy ; 

(c) <e consumer 99 means any person who is supplied with energy by a licensee,,, 
or whose premises are for the time being connected for the purposes of a supply 
of energy with the works of a licensee ; 

(d) “ daily fine 99 means a fine for each day on which an offence is continued 
after conviction therefor ; 

(e) “ distributing main 99 means the portion of any main with which a 
service-line is, or is intended to be, immediately connected ; 


LEG-. REF. 

lPor Statement of Objects and Reasons, 
see Gazette of India, 1909, Pt. V, p. 87; 
for Report of Select Committee, s ee ibid,, 

1910, Pt. V, p. 39; and for Proceedings in 
Council, see ibid,, 1909, Pt. VI, p. 152 and 
ibid,, 1910, Pt. YT# pp. 12 , ,157 and 275, 
dated. 5th February, 1910, 19th March, 1910, 
■and 9th April, 1910, respectively. The Act 
was brought into force on lie 1st January, 

1911, see Gazette of India, 1910, Pt. I, p. 
1236. 


Seo. 2 (0): c Consumer % Meaning of. — I n 
order to hold that a person is a 1 1 consumer 3 7 
as defined by sec. 2 (o) of the Electricity 
Act, it would prima fade be enough to prove 
either that energy was supplied for the use 
of that person, or that that person was the 
owner or occupier of premises connected up 
with the licensee's electric system- If eithett 
of these is provefd that person is a consumer 
C.CLM. — afio 


under rule 106 of the rule. 172 TO. 940=-. 
39 Cr.L.J. 206=18 PX.T. 986=AXR. 
1938 Pat. 15. Where the registered con- 
sumer and the person supplied with the energy 
is the proprietor of a company, the manager 
of the company cannot be held to be a * con- 
sumer'. The premises of the company are- 
not the premises of the manager. The fact 
that the manager receives the electric bills, 
signs them and pays the bills cannot make- 
him a consumer. A.I.R. 1938 Pat. 248s=3 
1938 P.W.N. 182=19 P.X.T. 141. Where- 
a consumer intended to substitute a motor 
of smaller hors© power in the place of one- 
with a higher horse power and wrote to the' 
U.P. Electricity Supply Co., about it and 
asked them to make the necessary examina- 
tion, ifc was 'held that the company was not 
entitled, under either Para. 9 (2) or Para. 
11 of the conditions of supply to demand 
a testing fee for that purpose. 1939* 
A.W.R. (H.O.) 417=A.I.R. 1939 AIL. 

498 . 
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if) “ electric supply line 33 means a wire, conductor or other means used 
forconveying, transmitting or distributing energy together with any casing, coating, 
covering, tube, pipe or insulator enclosing, surrounding or supporting the same or 
.any part thereof, or any apparatus connected therewith for the purpose of so con- 
veying, transnaitting or distributing, such energy : 

(g) “ energy 33 means electrical energy when generated, transmitted, supplied, 
•or used for any purpose except the transmission of a message ; 

(A) <c licensee 99 means any person licensed under Part II to supply energy ; 
(*) cc main 33 means any electric supply-line through which energy is, or 
is intended to be, supplied by a licensee to the public ; . . 

0 ) <c prescribed 33 means prescribed by rules made under this Act ; 

(A) “ public lamp 33 means an electric lamp used for the lighting of any 

rstreet ; 

1 [(/) “ service-line 33 means any electric supply-line through which energy 
is, or is intended to be, supplied by a licensee — 

(*) to a single consumer either from a distributing main or immediately 
from the licensee’s premises, or 

(ii) from a distributing main to a group of consumers on the same premises 
•or on adjoining premises supplied from the same point of the distributing main.] 

(m) Ci street 33 includes any way, road, lane, square, court, alley, passage or 
■open space, whether a thoroughfare or not, over which the public have a right 
•of way, and also the roadway and footway over any public bridge or causeway ; 
and 

(n) “works 33 includes electric supply-lines and any buildings, machinery 
or apparatus required to supply energy and to carry into effect the objects of a 
license granted under Part II. 

PART II. 

Supply of Energy. 

Licenses . 


Grant of licenses. 


( 1 ) The Provincial Government may, on application made in the pres- 
cribed form and on payment of the prescribed fee 
(if any), grant to any person a license to supply energy 
in any specified area, and also to lay down or place electric supply-lines for the 
•conveyance and transmission of energy, — 

{a) where the energy to be supplied is to be generated outside such area. 


». REF. 

* This clause was substituted by sec. 2 of 
-the Indian. Electricity (Amendment) Act (I 
•.of 1922). 


. Sao. 2 (fi). — “Works” include electric 
^supply lines. I.L.R. (1939) Bom. 496=41 
Bom.L.R. 878=A.I.R. 1939 Bom. 480. 

Sec. 3. — An assignment of a licence can be 
made by word of mouth and form part per- 
formance and acting on and an inference 
may be raised of the assignment. A formal 
"document of assignment need not necessarily 
•exist- I.L.R. (1943) All. 907=1944 A.L, 
J. 4S=A.I.R. 1944 All. 66. 

Secs. 3, 21, 22 and 23. — A licence given 
•by the Local Government to a person under 
this Act confers the right on the licensee to 
■supply electric energy in a specified area. 
Certain statutory powers and duties are con- 
ferred and imposed on the licensee* These 
.powers are given for the purpose of enabling 
Etaebsee, who undertakes a public undertak- 
ing, to construct his work, his plant, service 
rnoains, etc., and to maintain them. and. cer- 


tain duties are also imposed on him for the 
safety of the public or individuals. 63 CaL 
1047=40 C.W.N. 789=A.I.R. 1936 Cal. 
265. The undertaking being for public bene- 
fit, a duty is imposed on the licensee to sup- 
ply energy .to any person who wants to take 
a supply of energy subject to certain condi- 
tions laid down either in the Act or in the 
schedule which is incorporated in the licence, 
and subject to any addition or modification 
which the Local Government may make. 
(Ibid.) The licensee cannot show undue pre- 
ference to any particular consumer in the 
matter of rates; subject to this he is em- 
powered to regulate his relations by agree- 
ment with his consumers, but even here there 
are restrictions imposed. He cannot in his 
agreement with his consumers insert any 
condition whatever, but only such conditions 
as are consistent with the Act or his licence 
and to which previous sanction of the Local 
Government had been obtained. Subject to 
these restrictions, the Legislature has in- 
tended the rights between a licensee and a 
consumer to hm Trtmlatpd by contract. (FbiAJb 
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fiom a generating station situated outside such area to the boundary of such area, 
or 

(b) where energy is to be conveyed or transmitted from any place in such 
.area to any other place therein, across an intervening area not included therein, 
.across such area. 

(2) In respect of every such license and the grant thereof the following 
provisions shall have effect, namely : — 

(a) any person applying for a license under this Part shall publish a notice 
•of his application in the prescribed manner and with the prescribed particulars, 
and the license shall not be granted — 

(2) until all objections received by the Provincial Government with reference 
thereto have been considered by it : 

Provided that no objection shall be so considered unless it is received before 
the expiration of three months from the date of the first publication of such notice 
as aforesaid ; and 

(ii) until, in the case of an application for a license for an area including 
the whole or any part of any cantonment, fortress, arsenal, dockyard or camp or 
of any building or place in the occupation of the Government for naval or military 
purposes, the Provincial Government has ascertained that there is no objection 
to the grant of the license on the part of the ^Engineer in-Chief, Army Headquarters, 
India.]; 

\b) where an objection is received from any local authority concerned, 
the Provincial Government shall, if in its opinion the objection is insufficient, record 
in writing and communicate to such local authority its reasons for such opinion ; 

(c) no application for a license under this Part shall be made by any local 
authority except in pursuance of a resolution passed at a meeting of such authority 
held after one month’s previous notice of the same and of the purpose thereof has 
been given in the manner in which notices of meetings of such local authority 
are usually given : 

(d) a license under this Part — 

(2) may prescribe such terms as to the limits within which, and the conditions 
under which, the supply of energy is to be compulsory or permissive, and as to 
the limits of price to be charged in respect of the supply of energy, and generally 
as to such matters as the Provincial Government may think fit ; and 

(21) save in cases in which under section 10, clause (b) the provisions of 
sections 5 and 7, or either of them, have been declared not to apply, every such 
license shall declare whether any generating station to be used in connection with 
the undertaking shall or shall not form part of the undertaking for the purpose of 
purchase under section 5 or section 7 ; 

(5) the grant of a license under this Part for any purpose shall not in any 
way hinder or restrict the grant of a license to another person within the same 
area of supply for a like purpose ; 

(/) the provisions contained in the Schedule shall be deemed to be in- 
corporated with, and to form part of, every license granted under this Part, save 
in so far as they are expressly added to, varied or excepted by the license, and 
shall, subject to any such additions, variations or exceptions which the Provincial 
Government is hereby empowered to make, apply to the undertaking authorised 
by the license : 

Provided that, where a license is granted in accordance with the provisions 
of clause IX of the Schedule for the supply of energy to other licensees for dis- 
tribution by them, then, in so far as such license relates to such supply, the provisions 
of clauses IV, V, VI, VII, VIII and XII of the Schedule shall not be deemed to 
be incorporated with the license. 

*[ * * * * * * ] 


I/EGK KEF. Act (XXXVII of 1925). 

1 These words were substituted for the 2 Sub-sec* (3) was omitted, by s ec. 2 and 
<Word& 4 4 Director of Military Works ’ 9 by sec. Sch. I of the Devolution Act ( XXX V1I1 of 
2 and Sch. I of the Bepealing and Amending 1220) . 
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4. (1) The Provincial Government may, if in 

of^cmS^ 011 ° r amenclment its opinion the public interest so requires, revoke a 
censes* license, in any of the following cases, namely : — 

(a) where the licensee, in the opinion of the Provincial Government makes, 
wilful and unreasonably prolonged default in doing anything required of him 
by or under this Act ; 

( b ) where the licensee breaks any of the terms or conditions of his license 
the breach of which is expressly declared by such license to render it liable to 
revocation ; 

(c) where the licensee fails, within the period fixed in this behalf by his: 
license or any longer period which the Provincial Government may substitute therefor 
by order under sub-section (3), clause ( b ) and before exercising any of the powers 
conferred on him thereby in relation to the execution of works, — 

(1) to show, to the satisfaction of the Provincial Government that he is. 
in a position fully and efficiently to discharge the duties and obligations imposed 
on him by his license, or 

(ii) to make the deposit or furnish the security required by his license ; 

\d) where the licensee is, in the opinion of the Provincial Government* 
unable by reason of his insolvency, fully and efficiently to discharge the duties and 
obligations imposed on him by his license. 

(2) Where the Provincial Government might, under sub-section (1), revoke 
a license, it may, instead of revoking the license, permit it to remain in force subject 
to such further terms and conditions as it thinks fit to impose, and any further 
terms or conditions so imposed shall be binding upon and be observed by, the 
licensee, and shall be of like force and effect as if they were contained in the license. 

(3) Where in its opinion the public interest so permits, the Provincial Govern- 
ment may, on the application or with the consent of the licensee, and if the licensee 
is not a local authority, after consulting the local authority (if any) concerned, — 


Seo. 4 (1) (0): Power or Government 
to REVOKE ltoence — Time limit. — The con- 
ditions about satisfying the Government as 
to qualification and furnishing security in 
sec. 4 (1) ( 0 ) are subject to identical limi- 
tations; namely, that they have to be within 
a specified time and before the exercise of 
any of the powers conferred by the licence. It 
is manifest that the licensee would be entitled 
to deposit his security up to the last hour of 
the last day fixed in the licence and if the 
licence is to be revoked on the ground of 
failure of deposit of the security, the revo- 
cation of necessity shall have to be made 
af^grjbhe time for depositing the security had 
run ont. It follows, therefore, that the time 
limit with regard to security operates only 
in favour of the licensee and against the 
licensee and it does not apply to Government 
which can make the revocation after time 
’had run out. Por a similar reason, the con- 
dition that satisfaction as to his qualifica- 
tion by the licensee shall be given before any 
powers are exercised and within the time fix- 
ed in the licence also operates in favour of 
and against the licensee and they do not ap- 
ply to Government and it is open to Govern- 
ment to revoke the license even after powers 
had been exercised by the licensee and .time 
fixed in the licence had run out. 1944 A. 
L.J. 43=1944 All. 66. 

. The Act nowhere prescribes the manner in 
.which the Government would be satisfied and 
the evidence which is required for this satis- 
faction. It is also obvious that if once the 


Government has finally come to the conclu- 
sion that the licensee was qualified to dis- 
charge his duties it cannot change its- mind 
subsequently and act under sec. 4 (1) ( 0 ) 
\of the Act. Ordinarily, it will be in the in- 
terest of all parties that this decision should 
be reached before any powers under the 
licence axe exercised. And after the supply 
had begun, or when the works had conside- 
rably advanced or when the power was exer- 
cised long after the time fixed for satisfac- 
tion in the licence, a presumption might 
^arise that satisfaction in fact was given by 
the licensee and it might! not be open to Gov- 
ernment to revoke the licence on that ground* 
But it is also open under the Act to the Gov- 
ernment to fix any period for the satisfac- 
tion and to make the period of completion of 
works and of satisfaction as to qualification 
synchronise and to judge the qualification of 
the licensee with reference to the progress 
of his work. In such a case no presumption 
can arise by the mere exercise of powers 
under the licence that the Government had, 
in fact, received satisfaction as to qualifica- 
tion of the licensee and it is for the licensee if 
he wants not to exercise the powers under the 
, licence before giving satisfaction to Govern- 
ment to insist on a condition in the licence 
ithat the work shall nob begin till the satis- 
faction is accepted and to insist on a short 
term for satisfaction of qualification and a 
long term for the completion of works. I.L. 
B. (1943) AIL 907=1944 AIL 66=1844 A. 
L.J. 48. 
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(a) revoke a license as to the whole or any part of the area of supply upon 
such terms and conditions as it thinks fit, or 

(ft) make such alterations or amendments in the terms and conditions 
-of a license, including the provisions specified in section 3, sub-section (2), clause (f) 
as it thinks fit. 

5. Where the Provincial Government revokes, 
Provisions where license of under section 4, sub-section (1), the license of a licensee, 

SSk TJS3. * ■“*' **“ f0 “°' A,g 

(a) the Provincial Government shall service a notice of the revocation 
upon the licensee, and, where the whole of the area of supply is included in the 
area for which a single local authority is constituted, upon that local authority 
also, and shall in the notice fix a date on which the revocation shall take effect ; 
.and on and with effect from that date all the powers and liabilities of the licensee 
under this Act shall absolutely cease and determine ; 

(ft) where a notice has been served on a local authority under clause (a), 
jthe local authority may, within three months after the service of the notice, and 
with the written consent of the Provincial Government by notice in writing, require 
the licensee to sell, and thereupon the licensee shall sell, the undertaking to the 
local authority on payment of the value of all lands, buildings, works, materials 
.and plant of the licensee suitable to, and used by him for, the purposes of the 
undertaking, other than a generating station declared by the license not to form 
part of the undertaking for the purpose of purchase, such value to be, in case of 
difference or dispute, determined by arbitration : 

Provided that the value of such lands, buildings, works, materials and plant 
.shall be deemed to be their fair market-value at the time of purchase, due regard 
being had to the nature and condition for the time being of such lands, buildings, 
works, materials and plant, and to the state of repair thereof, and to die circum- 
stances that they are in such a position as to be ready for immediate working, and 
to the suitability of the same for the purposes of the undertaking, but without any 
addition in respect of compulsory purchase or of goodwill or of any profits which 
may be or might have been made from the undertaking, or of any similar con- 
siderations ; 


Seo. 5: Order or sale or undertaking — 

.LICENSEE ‘WRONGFULLY REFUSING TO COM- 
PLETE sale — Purchaser’s right of suit. — 
If after an order of sale of an undertakng 
under sec. 5 of the Act and determination of 
the sale price under see. 5 read with sec. 52 
of that Act and its tender by the purchaser, 
the licensee wrongfully refuses to complete 
cthe sale and to execute a conveyance or to 
give possession of tile undertaking an action 
for declaration of title, for possession of the 
undertaking and for injunction restraining 
the defendant from interference will cer- 
tainly lie. The relief of the execution of the 
raale cannot be refused if such a relief is also 
claimed in addition to or in substitution of 
the above reliefs simply becanse snch a re- 
lief cannot be brought in within the four cor- 
ners of Chap. II of the Act. The Specific Re- 
lief Act was enacted not to consolidate but 
•only “to define and amend the law relating 
to certain kinds of specific relief ” and though 
the Act may be exhaustive with regard to 
those matters which are specifically dealt with 
by it, there is no reason to hold that the en- 
tire law in relation to sec. 5 (b) of the Act 
was codified in Chap. H, and the Telief for 1 
■sp ecifi c ‘performance should be co nfi ned to 
contractual obligations or those arising under 


sec. 30 of the Act, and cannot be granted in 
relation to statutory obligations. Nor is 
there any valid reason for not following the 
English Law in this matter that the direc- 
tion of sale followed by an award by which 
the sale price has been determined brings 
into existence an obligation which though 
ordinarily statutory, becomes also contractual 
and may be specifically enforced. I.LJR. 
(1943) All. 907=1944 A.L.J. 43=A.I.B. 
1944 All. 66 . 

Sec. 5 (b ) : Lands, buildings, works 

MATERIALS AND PLANTS — Ip MUST BE ALL AC- 
QUIRED together. — One possible construction 
of sec. 5 (b) of the Electricity Act is that 
lands, buildings, works, materials and plants 
must all co-exist and must all be acquired to- 
gether. If so, the clause implies that an in- 
complete undertaking which has not substan- 
tially reached the stage of supplying electrical 
energy and comprises only of one or two or 
more of these things cannot be compulsorily 
ordered to be sold. But even if the other con- 
struction be accepted and it is possible to ac- 
quire one or more of them, provided it or they 
comprise the entire undertaking at the time 
there must be evidence to show that the pro- 
perty which is sought to be ordered to be sola 
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(c) where no purchase has been effected by the local authority under 
clause (b), and any other person is willing to purchase the undertaking, the Pro- 
vincial Government may, if it thinks fit, with the consent of the licensee or without, ' 
the consent of the licensee in case the price is not less than that for which the 
local authority might have puchased the same, require the licensee to sell, and 
thereupon the licensee shall sell, the undertaking to such other person ; 

(d) where no purchase has been effected under clause (4) or clause (c) 
within such time as the Provincial Government may consider reasonable, or where- 
the whole of the area of supply is not included in the area for which a single local 
authority is constituted, the Provincial Government shall have the option of pur- 
chasing the undertaking and, if the Provincial Government elects to purchase, the 
licensee shall sell the undertaking to the Provincial Government upon terms and 
conditions similar to those set forth in clause (4) ; 

(e) where a purchase has been effected under any of the preceding clauses, — ■ 

(i) the undertaking shall vest in the purchasers free from any debts, mort- 
gages or similar obligations of the licensee or attaching to the undertaking : 

Provided that any such debts, mortgages or similar obligations shall attach 
to the purchase-money in substitution for the undertaking ; and 

(ii) the revocation of the license shall extend only to the revocation of the 
rights, powers, authorities, duties and obligations of the licensee from whom the 
undertaking is purchased, and, save as aforesaid, the license shall remain in full 
force, and the purchaser shall be deemed to be the licensee : 

Provided that where the Provincial Government elects to purchase under 
clause (<f), the license shall, after purchase, in so far as the Provincial Government 
is concerned, cease to have any further operation ; 

(/) where no purchase has been effected under any of the foregoing clauses,, 
the licensee shall have the option of disposing of all lands, buildings, works, materials, 
and plant belonging to the undertaking in such manner as he may think fit : 

Provided that, if the licensee does not exercise such option within a period 
of six months from the date on which the same became exercisable, the Provincial 
Government may forthwith cause the works of the licensee in, u nder, over, along 

Sec. 5 (d) authorises the Government to 
purchase the undertaking “upon terms and 1 
conditions similar to those set forth in cl. 

(&) These words are wide enough to bring- 
in the arbitration clause which is to be foxrnd 
in cl. (h). I.Xi.R. (1943) All. 907=1943 
A.L.J. 43=A.I.R. 1944 AH. 66. 

Sec. 6 (/) : Attachment of property of 

LICENSEE WHOSE LICENCE HAfl BEEN REVOKED. 

—Where the judgment-debtor is a licensee 
whose licence under the Electricity Act has 
/been revoked, the Court when it has to consider 
whether under sec. 60, O.P. Code, his pro- 
perty is or is not liable to attachment and sale 
in execution of the decree, has to bear in* 
mind sec. 4, C.P. Code. 1 As the Electri- 
city Act is a special law, the provisions under 
the O.P. Code, are subject to any conditions 
regulating that, procedure by the provirions 
of the Electricity Act. When a licence is 
revoked certain provisions laid down by sec. 

5 of the Act have an imperative effect and* 
under those provisions the licensee has th© 
option of dispoisng the property of the 
undertaking in such manner as he thinks fit 
under cl. (f) only. That clause is more or 
less residuary and comes into operation only* 
when the preceding provisions in the earlier- 
clauses have been complied with. I.L.R. 
(1939) All. 901*=1989 A.L.J, 983=1939 A- 
W.B. (H.O.) 848=A.I.B. 1940 All. 24, 


is suitable to, and is used for, the purpose of 
the undertaking. It is a question of fact in 
each case whether the particular property 
Bought to be sold answers the description. 
I.L.R. (1943) All. 907=1944 A.L.J. 43 
=A.I.B. 1944 All. 66. 

Seo. 5 (b) and (c): Undertaking as it 

EXISTS ON DATE OF SALE — If CAN BE ORDERED 
to be sold. — UndeT sec. 5 (h) and (c) of the 
Act, the undertaking which can be compul- 
sorily ordered to be sold is the -undertaking 
which existed on the date when the revocation 
of the licence took effect and not the under- 
taking which existed on the date of the 
order of sale* I.I.B. (1943) All. 907=1944 
A.L.J. 43=A.I.B. 1944 All. 66. 

Sec. 5 (c) : Power of Government- — Unde* 
sec. 5 (c), the Government has power to order 
the licensee to sell his undertaking to a parti- 
cular person after the revocation of his licence 
takes effect and his liabilities under the Act 
have ceased. 1944 A.L.J. 43=AJ.B. 1944 
All. 66. Under sec. 5(c), the Government can 

order the licensee to sell the undertaking to a 
third person although no price was fixed hv 
mutual agreement or arbitration between thp 
licensee and the local authority. UndeT this 
clause the Government can order an arbitration 
in case of difference or dispute as to price 
between the licensee and the purchaser. 1944 
AJL 66= (1943) AH. 907=1944 A.L.J. 43. 
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qt across any street to be removed and every such street to be reinstated, and 
recover the cost of such removal and reinstatement from the licensee ; 

(g) if the licensee has been required to sell the undertaking, and if the sale 
has not been completed by the date fixed in the notice issued under clause (<z)* 
the purchaser may, with the previous sanction of the Provincial Government, 
work the undertaking pending the completion of the sale. 

6. ( 1 ) Where the Provincial Government revokes the license of a local authority 

under section 4, sub-section (1), and any person is 
Provisions where license of willing to purchase the undertaking, the Provincial 
local authonty « revoked. Govenmient msty> if it thinks fit, require the local 

authority to sell, and thereupon the local authority shall sell, the undertaking 
to such person on such terms as the Provincial Government thinks just. 

(2) Where no purchase has been effected under sub-section (1), the licensee, 
shall have the option of disposing of all lands, buildings, works, materials and 
plant belonging to the undertaking in such manner as he may think fit : 

Provided that, if the licensee does not exercise such option within a period 
of six months from the date on which the same became exercisable, the Provincial 
Government may forthwith cause the works of the licensee in, under, over, along 
or across any street to be removed and every such street to be reinstated, and recover 
the cost of such removal and reinstatement from the licensee. 


7. (1) Where a license has been granted to any person not being a local 

r v • authority, and the whole of die area of supply is included 
Purchase of uudertakag. ^ ^ area for which singlc ^ aut ££ rfty j, consti , 

cuted, the local authority shall, on the expiration of such period, not exceeding 
fifty years, and of every such subsequent period not exceeding twenty years, as. 
shall be specified in this behalf in the license, have the option of purchasing the 
undertaking, and, if the local authority, with the previous sanction of the Provincial 
Government, elects to purchase, the licensee shall sell the undertaking to the local 
authority on payment of the value of all lands, buildings, works, materials and plant 
of the licensee suitable to, and used by him for, the purposes of the undertaking, 
other than a generating station declared by the license not to form part of the 
undertaking for the purpose of purchase, such value to be, in case of difference or 
dispute determined by arbitration : 

Provided that the value of such lands, buildings, works, materials and 
plant shall be deemed to be their fair market-value at the time of purchase, due 
regard being had to the nature and condition for the time being of such lands,, 
buildings, works, materials and plant, and to the state of repair thereof, and to 
the circumstance that they are in such a position as to be ready for immediate 
working and to the suitability of the same for the purposes of the undertaking : 

Provided also that there shall be added to such value as aforesaid such 
percentage, if any, not exceeding twenty per centum on that value as may be speci- 
fied in the license, on account of compulsory purchase. 

(2} Where — 

(a) the local authority does not elect to purchase under sub-section (1), or 
(i) the whole of the area of supply is not included in the area for which 
a single local authority is constituted, or 

(g) a licensee supplies energy from the same generating station to two or 
more areas of supply, each controlled by its own local authority, and has been 
granted a license in respect of each area of supply, the Provincial Government shall 
have the like option upon the like terms and conditions. 

(3) Where a purchase has been effected under sub-section (1) or sub-section 

(2) — 

(a) the undertaking shall vest in the purchasers free from any debts, mort- 
gages or similar obligations of the licensee or attaching to the imdertaking : 


Seo«5 (g) entitles the prospective transferee fully and completely as if the sale had been 
to take over charge at once and to * work* the completed within the time fixed. 1943 NT.Ii. 
concern pending the completion of the sale as tf. §51=1944 Nag. 66. 
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Provided that any such debts, mortgages or similar obligations shall attach 
to the purchase-money in substitution for the undertaking ; and 

(b) save as aforesaid, the license shall remain in full force, and the purchaser 
Ahall be deemed to be the licensee : 

Provided that where the Provincial Government elects to purchase under 
sub-section (2) the license shall, after purhcase, in so far as the Provincial Government 
is concerned, cease to have any further operation. 

(4) Not less than two years’ notice in writing of any election to purchase 
'under this section shall be served upon the licensee by the local authority or the 
Provincial Government as the case may be. 

(5) Notwithstanding anything hereinbefore contained, a local authority 
may, with the previous sanction of the Provincial Government waive its option 
to purchase and enter into an agreement with the licensee for the working by him 
of the undertaking until the expiration of the next subsequent period referred to 
in sub-section (1), upon such terms and conditions as may be stated in such agree- 
ment. 


8. Where, on the expiration of any of the periods referred to in section 7, 

sub-section (1) neither a local authority nor the Pro- 
Provisions where no purchase Government purchases the undertaking and 

consent^T^ensee. 0 6 Wl the licensee is, on the application or with the consent 

of the licensee, revoked, the licensee shall have the 
option of disposing of all lands, buildings, works, materials and plant belonging to 
the undertaking in such manner as he may think fit. 

Provided that, if the licensee does not exercise such option within a period 
of six months, the Provincial Government may proceed to take action as provided 
in section 5, clause (f), proviso. 

9. (1) The licensee shall not, at any time without the previous consent in 
writing of the Provincial Government, acquire by 
purchase or otherwise, the license or the undertaking of, 
or associate himself so far as the business of supplying 
energy is concerned with, any person supplying, or 
intending to supply, energy under any other license, 

-and, before applying for such consent, the licensee shall give not less than one 
month’s notice of the application to every local authority, both in the licensee’s 
area of supply, and also in the area or district in which such other person supplies, 
or intends to supply, energy : 

Provided that nothing in this sub-section shall be construed to require the 
• consent of the Provincial Government for the supply of energy by one licensee to 
another in accordance with the provisions of clause IX of the Schedule. 

(2) The licensee shall not at any time assign his license or transfer his 
undertaking, or any part thereof, by sale, mortgage, lease, exchange or otherwise 
without the previous consent in writing of the Provincial Government. 

(3) Any agreement relating to any transaction of the nature described in 
sub-section (1) or sub-section (2), unless made with, or subject to, such consent as 
aforesaid, shall be void. * 


Licensee not to purchase, or 
associate himself with, other 
licensed undertakings or trans- 
fer his undertaking. 


Sac. 9 (2): ‘Transfer' — Creation of 

charge. — ' A charge 'is a‘ transfer ' within th e 
meaning of snb-sec. (2) of sec. 9 of the Indian 
■Electricity Act. Even though a 'charge' may 
not be a 'tranfser' within the meaning of the 
Transfer of Property Act, there is no ade- 
quate reason to give a restricted meaning 
.to the word 'transfer' in the Electr icily 
Act, the more so as the last mentioned Act 
is not in pari materia with the Trans- 
fer of Property Act. The word 'transfer' 
is used in sec. 9 (2) in a wide sense as 
•embracing the transactions which either in 
present or in future may lead to the passing 
-of the undertaking from one person to 


another. 196 1.0. 425=1941 A.L.J. 518 
=A.I.R. 1941 All. 345 (P.B.). 

Sec. 9 (2) & (3). — Where a licensee com- 
pany for supply of electricity executed with- 
out the consent of Government, a debenture 
trust deed whereby the whole undertaking was 
transferred to trustees for debenture-holdeTS 
and also purported to create a mortgage and 
a charge over the property in favour of the 
debenture-holders it was held that the deed so 
far as it intended to operate as a transfer of 
the properties to the trustees was void in view 
of ike provisions of sec. 9 (2) of the Act and 
that it was similarly void in so far as it pur- 
ported to create a mortgage but that it was 
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General power for Govern- 10. Notwithstanding anything in sections 5, 7 and 

ment to vary terras of pur- 8, the Provincial Government may, 1 [* * *] 

,cl3ase - in any license to be granted under this Act, — 

(a) vary the terms and conditions upon which, and the periods on the 
•expiration of which, the licensee shall be bound to sell his undertaking, or 

(&) direct that, subject to such conditions and restrictions (if any) as it 
may think fit to impose, the provisions of the said sections or any of them shall not 


-apply. 

11. (1) Every licensee shall, unless expressly exempted from the liability 

by his license, or by order in writing of the Provincial 
Annual accounts of licensee. G overnmen t, prepare and render to the Provincial 

•Government or to such authority as the Provincial Government may appoint in 
this behalf on or before the prescribed date in each year, an annual statement of 
.accounts of his undertaking made up to such date, in such form and containing such 
particulars, as may be prescribed in this behalf. 

(2) The licensee shall keep copies of such annual statement at his office 
.and sell the same to any applicant at a price not exceeding five rupees per copy. 

Works. 

12. / (1) Any licensee may, from time to time but subject always to the terms 

and conditions of the license, within the area of supply, 
Provisions as to the opening or, when permitted by the terms of his license to lay 

and breaking up of streets, rail- down or place electric supply-lines without the area of 
ways and tramways. supply ^ ^ 

(a) open and break up the soil and pavement of any street, railway or 


Ttramway ; 

(b) open and break up any sewer, drain or tunnel in or under any street, 
railway or tramway ; 

(c) lay down and place electric supply lines and other works ,* 

( d ) repair, alter or remove the same ; and 

( e ) do all other acts necessary for the due supply of energy. 


LEG. BEE. 

1 The words “with the previous sanction 
-of the Governor-General in Council” were 
omitted by sec. 2 and Sch. I of the Devo- 
lution Act (XXXVIII of 1920) . 


valid in so far as it purported to create a 
•charge which entitled th© debenture-holders to 
rank as secured creditors in the winding up 
■ of the company. A charge could not be 
regarded as a transfer either in present l or 
in futuro. I.L.B. (1940) All. 568=1940 
A.L.J. 449=1940 A.W.B. (H.O.) 418= 
A.I.B, 1940 All. 458. See also I.L.B. 
(1941) All. 691. Words * transfer 9 and 
* undertaking' are used in widest sense in 
this section. Where a licensee took in part- 
ners and the partnership-deed vested • the 
buildings, machinery, books, papers and the 
licence of electricity in the partners, held, 
that it amounted to 1 transfer of undertak- 
ing’ under this section. 167 1.0. 707=A . 
,I.B. 1937 Bang. 47. 

Seo. 12. — The Act does not authorise a 
licensee to place any. work on any private lands 
without the consent of the owner or occupier, 

• except in the case provided for by the first pro- 
viso to sec. 12 (1) . But in the case of lands 
dedicated to public use, the licensee would be 
able to place its works without the consent of 
■.the authorities in charge of such lands and 
C.C.M . — 281 


without paying any compensation for the same. 
The Local Government might while granting 
the licence insert a term in it regarding rent 
or compensation for the use of Buch lands and 
in such cases undoubtedly a duty to pay rent 
or compensation will arise. I.L.B. (1937) 2 
Cal 746=41 0-W.2ST. 1045=A.T.B. 1937 Cal 
521. The ordinary rule of law is that whoever 
owns the site is the owner of everything up to 
the sky and down to the centre of .the earth, 
and such owner can, therefore, object to (he 
laying of electric wire on his land although 
the line may he laid, more than 30 feet above 
land. There is no law authorising the Dis- 
trict Magistrate to grant permission to an elec- 
tric company to erect a post over the land of 
person. 114 I.C. 692=1929 L. 226. A 
post was erected on the land of a person. Per- 
mission from the District Magistrate for erec- 
ting it was obtained not before erecting but 
after institution of suit by the owner of land. 
Lower Court dismissed the suit. Held, that 
High Court could not interfere with the deci- 
sion. 114 I.C. 692=1929 L. 226. The Civil 
Courts have no jurisdiction to decide as to 
whether a bracket should be fixed on a parti- 
cular private wall or not by a licensee under 
the Electricity Act and whether the person 
whose wall is being used should be given any 
compensation for it . It is entirely for the 
District Magistrate to decide these ques- 
tions. 196 I.C. 547=A.I.B. 1941 Pesh. 73. 
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(2) Nothing contained in sub-section (1) shall be deemed to authorise 
or empower a licensee, without the consent of the local authority or of the owner 
and occupier, concerned, as the case may be, to lay down or place any electric.- 
supply-line, or other work in, through or against any building, or on, over or under 
any land not dedicated to public use whereon, wherever or whereunder any electric 
supply-line or work has not already been lawfully laid down or placed by such, 
licensee : 

Provided that any support of an aerial line or any stay or strut required 
for the sole purpose of securing in position any support of an aerial line may be fivoH 
on any building or land or, having been so fixed, may be altered, notwithstanding 
the objection of the owner or occupier of such building or land, if the District 
Magistrate or, in a Presidency-town l [* *] the Commissioner of Police by order 

in writing so directs : 

Provided, also, that, if at any time the owner or occupier of any building 
or land on which any such support, stay or strut has been fixed shows sufficient 
cause, the District Magistrate or, in a Presidency-town 1 [* *] the 

of Police may by order in writing direct any such support, stay or struct to be re- 
moved or altered. 

(3) When making an order under sub-section (2), the District Magistrate 
or the Commissioner of Police, as the case may be, shall fix the amount of com- 
pensation or of annual rent, or of both, which should in his opinion be paid by the- 
Hcensee to the owner or occupier. 

(4) Every order made by a District Magistrate or a Commissioner of Police 
under sub-section (2) shall be subject to revision by the Provincial Government. 

(5) Nothing contained in sub-section (1) shall be deemed to authorise 'or 
empower any licensee to open or break up any street not repairable by a [the Central 
Government or the Provincial Government] or a local authority, or any railway or 
tramway, except such streets, railways or tramways (if any), or such parts thereof 
as he is specially authorised to break up by his license, without the written consent 
of the person by whom the street is repairable or of the person for the timo being 
entitled to work the railway or tramway, unless with the written consent of the 
Provincial Government : 

Provided that the Provincial Government shall not give any such consent 
as aforesaid, until the licensee has given notice by advertisement or otherwise as 
the Provincial Government may direct, and within such period as the Provincial 
Government may fix in this behalf, to the person above referred to, and until all 
representations or objections received in accordance with the notice have b een 
considered by the Provincial Government. 

13. (1) Where the exercise of any of the powers of a licensee in relation 

Notice of new works. to , of “7 works involves the placing 

of any works m, under, over, along or across any 
street, part of a street, railway, tramway, canal or waterway, the following pro- 
visions shall have effect, namely : — 

(a) not less than one month before commencing the execution of the works 
(not being a service-line immediately attached, or intended to be immediately 
attached, to a distributing main, or the repair, renewal or amendmen t of 
works of which the character or position is not to be altered), the «Twn 

serve upon the person responsible for the repair of the street or part of a street 
(hereinafter in this section referred to as “ the repairing authority ”) or upon the 
person for the time being entitled to work the railway, tramway, canal or 
waterway (hereinafter in this section referred to as “ the owner ”), as the case 
may be, a notice in writing describing the proposed works, together with a section 
and plan thereof on a scale sufficiently large to show clearly the details of the pro- 


IiEGk BE F. 

1 The words “or Rangoon 7 * omitted by 
A.O,, 1937, Tr 


2 Substituted for the < Government y by 

ibid. 
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posed works, and not in any case smaller than one inch to eight feet vertically and 
sixteen inches to the mile horizontally, and intimating the m a nn er in which, and 
tiie time at which, it is proposed to interfere with or alter any existing works, and 
shall upon being required to do so by the repairing authority or owner, as the 
case may be, from time to time give such further information in relation thereto 
as may be desired ; 

(b) if the repairing authority intimates to the licensee that it disapproves: 
of such works, section or plan, or approves thereof subject to amendment, the 
licensee ma y, within one week of receiving such intimation, appeal to the Pro- 
vincial Government whose decision, after considering the reasons given by the 
repairing authority for its action, shall be final j 

(c) if the repairing authority fails to give notice in writing of its approval 
or disapproval to the licensee within one month, it shall be deemed to have approved 
of the works, section and plan, and the licensee, after giving not less than forty- 
eight hours’ notice in writing to the repairing authority, may proceed to carry 
out the works in accordance with the notice and the section and plan served under 
clause (a) ; 

(d) if the owner disapproves of such works, section or plan, or approves 
thereof subject to amendment, he may, within three weeks after the service of 
the notice under clause ( a ) serve a requisition upon the licensee demanding that 
any question in relation to the works or to compensation, or to the obligations 
of the owner to others in respect thereof, shall be determined by arbitration, and 
thereupon the matter shall, unless settled by agreement, be determined by arbitration j 

(<) where no requisition has been served by the owner upon the licensee 

Ha nae ((f), within the time named, the owner shall be deemed to have 
approved of the works, section and plan, and in that case, or where after a requisi- 
tion for arbitration the matter has been determined by arbitration, the works may, 
upon payment or securing of compensation, be executed according to the notice 
and the section and plan, subject to such modifications as may have been deter- 
mined by arbitration or agreed upon between the parties. 

(/) where the works to be executed consist of the laying of any under- 
ground service-line immediately attached, or intended to be immediately attached, 
to a distributing main, the licensee shall give to the repairing authority or the 
owner, as the case may be, not less than forty-eight hours’ notice in writing of 
his intention to execute such works ; 

(g) where the works to be executed consist of the repair, renewal or amend- 
ment of existing works of which the character or position is not to be altered, the 
l icense e shall, except in cases of emergency, give to the repairing authority, or 
to the owner, as the case may be, not less than forty-eight hours’ notice in writing 
of his intention to execute such works, and, on the expiry of such notice, such 
works be commenced forthwith and shall be carried on with all reasonable 
despatch, and, if possible, both by day and by night until completed. 

(2) Where the licensee makes default in complying with any of these pro- 
visions, he shall make full compensation for any loss or damage incurred by reason 

and, where any difference or dispute arises as to the amount of such com- 
pensation, the matter shall be determined by arbitration. 

(3) Notwithstanding anything in this section, the licensee may, in case 
of emergency due to the breakdown of an underground of electric supply-line, 
after giving notice in writing to the repairing authority or the owner, as the case 
may be, of his intention to do so, place an aerial line without complying with 
the provisions of sub-section (1) : 

Provided that such aerial line shall be used only until the defect in the under- 
ground electric supply-line can be made good, and in no case (unless with the 
written consent of the Provincial Government) for a period exceeding six weeks, 
and be removed as soon as may be after such defect is removed. 
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14. (i) Any licensee may alter the position of any pipe (not forming, in a 

Alteration of pipes or wires. licensee is not a local authority, part 

p ^ of a local authority s main sewer), or of any wire under 

or over any place which he is authorised to open or break up, if such pipe or wire 
is likely to interfere with the exercise of his powers under this Act ; and any person 
may alter the position of any electric supply-lines or works of a licensee under or 
over any such place as aforesaid, if such electric supply-lines or works are likely to 
interfere with the lawful exercise of any powers vested in him. 

(2) In any such case as aforesaid the following provisions shall, in the absence 
of an agreement to the contrary between the parties concerned, apply, namely : — 

(a) not less than one month before commencing any alteration, the licensee 
or other person desiring to make the same (hereinafter in this section referred to 
as “ the operator ”) shall serve upon the person for the time being entitled to the 
pipe, wire, electric supply-lines or works, as the case may be (hereinafter in this 
section referred to as st the owner ”), a notice in writing, describing the proposed 
alteration, together with a section and plan thereof on a scale sufficiendy large to 
show clearly the details of the proposed works, and not in any case smaller than 
one inch to eight feet vertically and sixteen inches to the mile horizontally, and 
intimating the time when it is to be commenced, and shall subsequendy give such 
further information in relation thereto as the owner may desire ; 

(b) within fourteen days after the service of the notice, section and plan 
upon the owner, the owner may serve upon the operator a requisition to the effect 
that any question arising upon the notice, section or plan shall be determined by 
arbitration, and thereupon the matter shall, unless settled by agreement, be deter- 
mined by arbitration ; 

(s) every arbitrator to whom a reference is made under clause (b) shall 
have regard to any duties or obligations which the owner is under, and may require 
the operator to execute any temporary or other works so as to avoid as far as possible 
interference therewith ; 

(d) where no requisition is served upon the operator under clause (b) within 
the time named, or where such a requisition has been served and the matter has 
been setded by agreement or determined by arbitration, the alteration may, upon 
payment or securing of any compensation accepted or determined by arbitration, 
be executed in accordance with the notice, section and plan and subject to such 
modifications as may have been determined by arbitration or agreed upon between 
the parties ; 

(e) the owner may, at any time before the operator is entided to commence 
the alteration, serve upon the operator a statement in writing to the effect that 
lie desires to execute the alteration himself and requires the operator to give such 
security for the repayment of any expenses as may be agreed upon or, in default 
of agreement, determined by arbitration ; 

(f) where a statement is served upon the operator under clause (<?), he 
shall, not less than forty-eight hours before the execution of the alteration is required 
to be commenced, furnish such security and serve upon the owner a notice in 
writing intimating the time when the alteration is required to be commenced, and 


Sec. 14. — The defendants had obtained a 
licence under the Act and had put up an aerial 
•* line, etc., on a certain street within the Muni- 
cipal district of the Municipality of Karachi, 
the plaintiffs. The Municipality having ar- 
ranged with the N.-W. Railway Company, that 
the latter should erect an overbridge, the aerial 
line and poles had to be shifted from their 
position. The plaintiffs ’ suit was for a 
declaration that the cost of removal should be 
bom© by defendants. Held, that sec. 14 of 
Ike Act applied and not the Bombay District 
“Municipal Act and that plaintiffs must bear 
the cost of removal. 95 1.C. 220=A.LR. 1926 


Sind 115. 

Secs. 14 and 19. — An operator cannotciaim 
damages for acts of his own or done on his bo- 
half and at his expense by the owner. Where 
a gas company was cut off from reasonable ac- 
cess to its own propeity by acts done in the 
exercise of its powers by the Electric Supply 
Company and those acts caused damage, detri- 
ment and mconveaiiencQ, held, that the damage 
claimed to have been suffered could bo com- 
pensated under sec. 19, and sec. 14 did not 
apply and the gas company could not be de- 
prived of its remedies. 16 BomXJEt. 964=s 
26 1.0. 892=A.I.R. 1939 Bom. 124, 
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the manner in which it is required to be made ; and thereupon the owner may 
proceed to execute the alteration as required by the operator ; 

(^) where the owner declines to comply, or does not, within the time and 
in the manner prescribed by a notice served upon him under clause (f ) 9 comply 
with the notice, the operator may himself execute the alteration ; 

(A) all expenses properly incurred by the owner in complying with a notice 
served upon him by the operator under clause (f) may be recovered by him from 
the operator. 

(3) Where the licensee or other person desiring to make the alteration 
makes default in complying with any of these provisions, he shall make full com- 
pensation for any loss or damage incurred by reason thereof, and, where any 
difference or dispute arises as to the amount of such compensation, the matter shall 
be determined by arbitration. 

Laying of electric supply- 
lines or other works near 15. (1) Where — 

sewers, pipes or other electric 
supply-lines or works. 

(а) the licensee requires to dig or sink any trench for laying down any new 
electric supply-lines or other works, near to which any sewer, drain, watercourse 
or work under the control of the Provincial Government or of any local authority* 
or any pipe, syphon, electric supply-line or other work belonging to any duly authori- 
ed person, has been lawfully placed, or 

(A) any duly authorized person requires to dig or sink any trench for laying 
down or constructing any new pipes or other works, near to which any electric 
supply-lines or works of a licensee have been lawfully placed, 
the licensee or such duly authorised person, as the case may be (hereinafter in this 
section referred to as <c the operator ”) shall, unless it is otherwise agreed upon 
between the parties interested or in case of sudden emergency, give to the Pro- 
vincial Government or local authority, or to such duly authorised person, or to 
the licensee, as the case may be (hereinafter in this section referred to as c< the 
owner”), not less than forty-eight hours’ notice in writing before commencing to 
dig or sink the trench and the owner shall have the right to be present during the 
execution of the work, which shall be executed to the reasonable satisfaction of the 
owner. 

(2) Where the operator finds it necessary to undermine, but not to alter, 
the position of any pipe, electric supply-line or work, he shall support it in position 
during the execution of the work, and before completion shall provide a suitable 
and proper foundation for it where so undermined. 

(3) Where the operator (being the licensee) lays any electric supply-lines 
across, or so as to liable to touch, any pipes, lines or service-pipes or service-lines 
belonging to any duly authorised person or to any person supplying, transmitting 
or using energy under this Act, he shall not, except with the written consent of 
such person and in accordance with section 34, sub-section (1), lay his electric 
supply-lines so as to come into contact with any such pipes, lines or service-pipes 
or service-lines. 

(4) Where the operator makes default in complying with any of the pro- 
visions of this section, he shall make full compensation for any loss or damage 
incurred by reason thereof. 

(5) Where any difference or dispute arises under this section, the matter 
shall be determined by arbitration. 

(б) Where the licensee is a local authority, the references in this section 
to the local authority and to sewers, drains, water-courses or works under its control 
shall not apply. 

Streets, railways, tramways, , *6. (i) Where any person, in exercise of any of 
sewers, drains or tunnels bro- the powers conferred by or under this Act, opens or 
ken up to be reinstated without breaks up the soil or pavement of any street, railway 

or tramway, or any sewer, drain or tunnel, he shall — 
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(a) immediately cause the part opened or broken up to be fenced and 
guarded ; 

(b) before sun-set cause a light or lights, sufficient for the warning of passengers 
to be set up and maintained until sunrise against or near the part opened or broken 
up ; 

(1 c ) with all reasonable speed fill in the ground and reinstate and make 
good the soil or pavement, or the sewer, drain or tunnel, opened or broken up, 
and carry away the rubbish occasioned by such opening or breaking up ; and, 

(d) after reinstating and making good the soil or pavement, or the sewer, 
drain or tunnel, broken or opened up, keep the same in good rapir for three 
months and for any further period, not exceeding nine months, during which 
subsidence continues. 

(2) Where any person fails to comply with any of the provisions of sub- 
section (1), the person having the control or management of the street, railway, 
tramway, sewer, drain or tunnel in respect of which the default has occurred, 
may cause to be executed the work which the defaulter has delayed or omitted 
to execute, and may recover from him the expenses incurred in such execution. 

(3) Where any difference or dispute arises as to the amount of the expenses 
incurred under sub-section (2), the matter shall be determined by arbitration. 

17. (1) A licensee shall, before laying down or placing, within ten yards 

Notice to telegraph-autho- an ^ P a 5 4 of any telegraph-line, any electric supply- 
jfty, line or other words 1 [(not being either service lines) 

or electric-supply lines for the repair, renewal or 
amendment of existing works of which the character or position is not to be altered], 
give not less than ten days 5 notice in writing to the telegraph-authority, specifying — 

(a) the course of the works or alterations proposed, 

(b) the manner in which the works are to be utilized, 

(1 c ) the amount and nature of the energy to be transmitted, and 

(d) the extend to, and manner in, which (if at all) earth returns are to be 

used ; 

and the licensee shall conform with such reasonable requirements, either general 
or special, as may be laid down by the telegraph-authority within that period 
for preventing any telegraph-line from being injuriously affected by such works 
or alterations : 

Provided that, in case of emergency (which shall be stated by the licensee 
in writing to the telegraph-authority) arising from defects in any of the electric 
supply-lines or other works of the licensee, the licensee shall be required to give 
only such notice as may be possible after the necessity for the proposed new works 
or alterations has arisen. 

(2) Where the works to be executed consist of the laying 2 [or placing] of 
any 8 [*] service line 4 [* * *] the licensee shall not less than forty-eight hours 

before commencing the work, serve upon the telegraph-authority a notice in writing 
of his intention to execute such woris. 


18. (1) Save as provided in section 13, sub-section (3), nothing in this Part 

Aerial lines shall be deemed to authorize or empower a licensee 

6011 meSs to place any aerial line along or across any street, 

railway, tramway, canal or waterway unless and until the Provincial Government 
has communicated to him a general approval in writing of the methods of cons- 
truction which he proposes to adopt : 

Provided that the communication of such approval shall in no way relieve 
the licensee of his obligations with respect to any other consent required by or under 
this Act. 


LEG. REF. 

1 These woda were substituted for the 
words 1 'not being service-lines immediately at- 
tached or intended to be immediately attached 
to a distributing main * ■' by see. 4 of the Indian 
Electricity (Amendment) Act (I of 1922) . - 


2 These words wore inserted by ibid* 

3 The word “underground” was omitted 
•'y ibid . 

4 The words “immediately attached or m- 
teudod to be immediately attached, to a dis- 
tributing main” were omitted by ibid. 
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(2) Where any aerial line has been placed or maintained by a licensee in 
breach of the provisions of sub-section (1), the Provincial Government may require 
the licensee forthwith to remove the same, or may cause the same to be removed 
.and recover from the licensee the expenses incurred in such removal. 

1 [ (3) Where any tree standing or lying near an aerial line, or where any 
structure or other object which has been placed or has fallen near an aerial line 
subsequently to the placing of such line, interrupts or interferes with, or is likely 
to interrupt or interfere with, the conveyance or transmission of energy or the 
accessibility of any works, a Magistrate of the first class or, in a Presidency-town 
*[* *], the Commissioner of Police may, on the application of the licensee, cause 

the tree, structure or object to be removed or otherwise dealt with as he thinks 

fit]; 

(4) When disposing of an application under sub-section (3), the Magis- 
trate or Commissioner of Police, as the case may be, shall, in the case of any tree 
•in existence before the placing of the aerial line, award to the person interested in 
the tree such compensation as he thinks reasonable, and such person may recover 
the same from the licensee. 

8 [j Explanation . — For the purposes of this section, the expression u tree 93 
shall be deemed to include any shrub, hedge, jungle-growth or other plant.] 

19. (1) A licensee shall, in exercise of any of the powers conferred by or 

Compensation for damage. P der ** Act ’ causc a f Me damage, detriment and 

inconvenience as may be, and shall make full com- 
pensation for any damage, detriment or inconvenience caused by him or by any 
-one employed by him. 

(2) Save in the case provided for in section 12, sub-section (3), where any 
difference or dispute arises as to the amount or the application of such compen- 
‘ sation, the matter shall be determined by arbitration. 

Supply . 

4 [i9-A. For the purposes of this Act, the point at which the supply of energy 
by a licensee to a consumer shall be deemed to com- 
print where supply is deli- mence shall be determined in such manner as may be 
“ vercd - prescribed.] 

20. (1) A licensee or any person duly authorised by a licensee may, at 

any reasonable time* and on informing the occupier 
Power for licensee to enter Q f intention, enter any premises to which energy 

is or 1138 he* 511 supplied by him, for the purpose 
of — 


UEG. EEF. 

1 This sub -section was substituted by sec. 5 
of the Indian Electricity (Amendment) Act 
(I of 1922). 

2 Words “or Rangoon” omitted by A.O., 
1937. 

8 This explanation was added by sec. S» of 
the Indian Electricity (Amendment) Act (I 
of 1922). 

4 This section was inserted by sjac. 6 of 

ibid. 


Sec. 19. — See 10 BomX.R. 964=26 I.O. 
-.892=39 B. 124 cited under sec. 14. Sec. 19 
of the Act primarily prohibits the licensee 
from doing anything which may amount to a 
■nuisance in the exercise of the powers given 
by the Act and by the licence. Any infringe- 
ment of any private light could only be justi- 
fied on proof of the fact that without infring- 
ing those rights, the duties imposed by the 
licence could not be carried out. Considera- 
tions of public welfare do not warrant an 


infringement of private rights, unless it is ex- 
pressly or by necessaiy implication authorised 
by statute. Tile duty cast on the licenses by 
see. 19 is enforceable at law. There is noth- 
ing in the Electricity Act to relieve the licensee 
from the liability to an action for injunction 
restraining him from infringing the rights of 
others. 1939 A XJ. 19=I.L.R. (1939) All. 
S37=A.UEi, 1939 AIL 280. The right of the 
Shia Mahomedans to carry tazias in a proces- 
sion during moharrum is a normal user of the 
highway and does not originate in custom. 
Such a right is no more and no less than the 
right of any member of the public to tatoparfc 
in religious processions in the streets, and can, 
therefore, be abridged where public rights 
may lawfully be abridged. Therefore, where 
an Electric Supply Company has been authori- 
sed under the Electricity Act to place wires 
across the streets in a certain place town at a 
height of 20 feet, the right of the Shia Maho- 
medans to carry through those streets tasias 
of a greater height is lawfully abidged. They 
cannot invoke sec. 19 of the Act to restrain 
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(a) inspecting and testing the electric supply-lines, meters, fittings, works, 
and apparatus for the supply of energy belonging to the licensee ; or 

(b) ascertaining the amount of energy supplied or the electrical quantity 
contained in the supply ; or 

(c) removing, where a supply of energy is no longer required, or where 
the licensee is authorised to take away and cut off such supply, any electric supply- 
lines, 3 [meters,] fittings, works or apparatus belonging to die licensee. 

(2) A licensee or any person authorized as aforesaid may also, in pursuance 
of a special order in this behalf made by the District Magistrate, or, in a Presidency- 
town a [* *] by the Commissioner of Police, and after giving not less than twenty- ■ 

four hours’ notice in writing to the occupier, enter any premises to which energy 
is or has been supplied, or is to be supplied, by him, for the purpose of examining 
and testing the electric wires, fittings, works, and apparatus for the use of energy 
Belonging to the consumer. 

*[ (3) Where a consumer refuses to allow a licensee or any person authorised 
as aforesaid to enter his premises in pursuance of the provisions of sub-section (1) 
or sub-section (2), or, when such licensee or person has so entered, refuses to allow 
him to perform any act which he is authorised by those sub-sections to perform- 
or fails to give reasonable facilities for such entry or performance, the licensee 
may after the expiry of twenty-four hours from the service of a notice in writing 
on the consumer, cut off the supply to the consumer for so long as such refusal 
or failure continues, but for no longer.] 

21. ( 1 ) A licensee shall not be entided to prescribe * 

Restrictions on licensee’s any special form of appliance for utilising energy supplied 
controlling or interfering with Mm, or save as provided by section 23, sub-section, 
use of energy. (2), or by section 26, sub-section (7), in any way to* 

control or interfere with the use of such energy : 

. Provided that no person may adopt any form of appliance, or use the energy 
supplied to him so as unduly or improperly to interfere with the supply by the 
licensee of energy to any other person. 

4 [ (2) Subject to the provisions of sub-section (1), a licensee may, with 
the previous sanction of the Provincial Government given after consulting the 
local authority where the licensee is not the local authority, make conditions not. 
inconsistent with this Act or with his license or with any rules made under this 
Act, to regulate his relations with persons who are or intend to become consumers, . 


( LEG- . REE . 

1 This word was inserted by sec. 7 of the 
Indian Electricity (Amendment) Act (I of 
1922). 

2 Wodrs ‘or Rangoon* omitted by A.O., 
3937. 

8 This sub-section was added by sec. 7 of 
the Indian Electricity (Amendment) Act (I 
of 1922. 

4 Inserted by sec. 8, ibid. 


the lawful exercise of power by the company 
even if it neceSbarDj causes inconvenience, 
as that section oas no application to the 
case. 48 C.W.N. 307 (P.O.). 

Sio. 21: Scope. — Sec. 21 which speaks of 
regulating the relations with consumers has 
nothing to do with the charges to be made for 
energy supplied. The section which deals 
with the matter is sec. 23. 35 O.W.N. 933. 

Seo. 21 (2). — The rule made by KhattaT 
Electric Engineering and General Supply Co., 
Ltd., Dera Ismail Khan, providing that ev%ry 
consumer shall pay a minimum charge of 
Rs. 25 per annum, had not been made with 
the approval of the Government* The fact 


that in 1936 the company had addressed a 
letter to the Chief Engineer on the subject 
and had received the reply that in the case 
of each consumer, the recovery of the mini- 
mum charge was lawful from the date of 
the contract entered into by that consumer 
with the company is no approval of the role • 
and the rule is ultra vires. 181 I.C. 345 
=A.I.R. 1939 P e sk. 8. 

Secs. 21 and 24.— Sec. 24 of the Electricity 
Act authorises the licensee to cut off supply 
only of that premises the charge of which is 
in arrear. It does not authorise the discon- 
tinuation of supply to premises the charge of ’ 
which has been paid off. A clause in the 
agreement between tlie licensee and the con- 
sumer, empowering the licensee to discontinue 
the supply to certain premises for non-pay- 
ment of charges of other premises of the con- • • 
sumer is inconsistent with sec. 24 and is* 
ultra vires and unenforceable under sec. 21 
(2). The previous sanction of the Local 
Government for the insertion of such a con- 
dition, under sec. 27 (2) of the Act, is nivalid^ 
and unenforceable. 39 C.W.N'. 526=61 C. 
L.J*. 111= A. I. R. 1935 Cal. 298. 
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and may with the like sanction given after the like consultation add to or alter- 
or amend any such conditions ; and any conditions made by a licensee without 
such sanction shall be null and void : . 

Provided that any such conditions made before the 23rd day of January,. 
1922, shall, if sanctioned by the Provincial Government on application made 
by the licensee before such date as the Provincial Government may, by general, 
or special order, fix in this behalf, be deemed to have been made in accordance 
with the provisions of this sub-section. 

x [(3) The Provincial Government may, after the like consultation, cancel 
any condition or part of a condition previously sanctioned under sub-section (2) 
after giving to the licensee not less than one month’s notice in writing of its intention 
so to do. 

2 [ (4) ] Where any difference or dispute arises as to whether a licensee 
has prescribed any appliance or controlled or interfered with the use of energy in 
contravention of sub-section (1), the matter shall be either referred to an Electric 
Inspector and decided by him, or, if the licensee or consumer so desires, deter- 
mined by arbitration. 

22. Where energy is supplied by a licensee, every person within the area 

* of supply shall, except in so far as is otherwise pro- 
u£ly^.° n ' e video Iby the terms and conditions of the license; be 
s entitled, on application, to a supply on the same terms 

as those on which any other person in the same area is entitled in similar circum- 
stances to a corresponding supply . 

Provided that no person shall be entitled to demand, or to continue to 
receive, from a licensee a supply of energy for any premises having a separate 
supply unless he has agreed with the licensee to pay to him such minimum annual 
sum as will give him a reasonable return on the capital expenditure, and will cover 
other standing charges incurred by him in order to meet the possible maximum 
demand for those premises, the sum payable to be determined in case of difference 
or dispute by arbitration. 

23. (1) A licensee shall not, in making any agreement for the supply of 

energy, show undue preference to any person, but 
Charges for energy to be may, save as aforesaid, make such charges for the supply 
nude without undue prefe- of energy „ may be agreed uponj n * t exceeding^. 

limits imposed by his license. 


LEG-. BEE. 

1 This sub-section was inserted by sec. 8 of 

the Indian Electricity (Amendments Act (I 
of 1922. J 

2 This sub-section, which was * originally 
numbered “(2)” was renumbered “(4)” 
by ibid . 


Sec. 22 . — See 63 Cal. 1047 noted under 
sec. 3, supra . There is nothing in the Act 
which bars a suit for damages against licen- 
see for failure to supply energy on pron^r 
requisition. 97 I.O. 537=1926 Lah. 340. 
Before a consumer can be supplied electric 
power from a new connection in substitution 
of an old one he must put in a fresh requi- 
sition in writing under paras. 4 and 5 of 
cl. (6) of the Schedule to the Act. 49 Bom. 
182=26 Bom.L.E. 1206=1925 Bom. 120. 
A person entitled to supply of energy unde? 
sec. 22 of the Act, has a cause of action 
for a suit for damages on account of licen- 
see’s failure to supply energy according to 
sec. 22 and para. 6 to the schedule. A 
Civil Court including the Judge, Small Cause 
Court has jurisdiction to entertain such 
C.C.M. — 282 


suit. Erom the general scheme of the' 
Act it is clear that most of the disputes are- 
to be decided by arbitration. If tie inten- 
tion was to bar the civil remedy a similar ■ 
provision would have been inserted for the- 
breach of sec. 22 also. 1941 A.L.W. 450= 
1941 O.W.N. 606=1. L.B. (1941) All. 425 
=1941 All. 301 , 

Seo. 23 . — See 63 Cal. 1047 noted under 
sec. 3, supra. A consumer of electricity em- 
ploying electrical machinery is entitled with 
his own premises to use all reasonable tests 
which might be necessary to discover a defect- 
It is not obligatory on anyone, whatever machi- 
nery he may happen to use to call in an ex- 
pert on every occasion when something goes 
wrong. A man is entitled, if he is able, to 
remedy defects himself in his own plant. If, 
in the case of electric supply, it is a redou- 
ble test for a consumer to use an electric lamp 
and if he bona fide uses a lamp for this pur- 
pose without permission, sec. 23 has no appli- 
cation nor is he guilty under sec. 39 as Iris' 
action does not amount to dishonest abstrac- 
tion of the company’s electric energy. 151 I. 
C. 19=35 Or.L.J. 1274=1934 A. 320. Per 
Suhrawaxdy, J. — The words e * such other 7 * in> 
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(2) No constimer shall, except with the consent in writing of the licensee, 
use energy supplied to him under one method of charging in a manner for which a 
higher method of charging is in force. 

x [ (3) in the absence of an agreement to the contrary, a licensee may charge 
for energy supplied by him to any consumer — 

(a) by the actual amount of energy so supplied, or 

(b) by the electrical quantity contained in the supply, or 

(c) by such other method as may be approved by the Provincial Government.] 

x [(4) Any charges made by a licensee under clause (c) of sub-section (3) 

may be based upon, and vary in accordance with, any one or more of the following 
considerations, namely : — 

(a) the consumer’s load factor, or 

(b) the power factor of his load, or 

( c ) his total consumption of energy during any stated period, or 

(d) the hours at which the supply of energy is required.] 

24. 2 [ (1) Where any person neglects to pay any charge for energy or any 

8 [sum other than a charge for energy,] due from him 
to a licensee in respect of the supply of energy to him, 
the licensee may, after giving not less than seven clear 
days’ notice in writing to such person and without 
prejudice to his right to recover such charge or other 
•sum by suit, cut off the supply and for that purpose cut or disconnect any electric 
supply-line or other works being the property of the licensee, through which energy 
may be supplied, and may discontinue the supply until such charge or other sum, 
together with any expenses incurred by him in cutting off and re-connecting the 
supply, are paid, but no longer. 


Discontinuance of supply to 
•consumer neglecting to pay 
charerc- 


LEG. BEE. 

1 These sub-sections were added by sec. 9 
of the Indian Electricity (Amendment) Act 
(I of 1922) . 

2 This paragraph was numbered as sub- 
section. “(I)** by sec. 10 of ibid . 

8 These words were substituted for the 
words “other sum'* by ibid. 


■cl. ( 0 ) of sec. 23 (3) cannot be interpreted as 
preventing the Government from utilising 
■either method with such modifications as they 
think fit. 35 C.W.N. 933. Per Graham, J. — 
Sec. 23 (3) seems to give the licensee the op- 
tion of adopting any one of the three methods 
mentioned. (Ibid.) The consumer and the 
supplier may enter into any agreement as to 
the charge for supply of energy subject to the 
limitation mentioned in sec. 23. Where the 
rate agreed and sanctioned by Government 
was 7 as. per unit plm Bs. 5 per month perl 
kilowat of the rated capacity of the consum- 
ing devices installed provided the combined 
charges shall not exceed the flat rate 
of 8 as. per un% held, that the charges 
for actual consumption and kilowat 
were two parts of the same method of charg- 
ing and that even if they were different 
it was intra vires of the Government to fix 
them under sec. 23 (3) ( 0 ). The system 
■adopted cannot be said to amount to a double 
- system of charge and the consumer is bound 
to pay the charges as agreed. (Ibid.) 

Sec. 23 (3) ( 0 ). — Sec. 23 (3) (e) contem- 
plates charges made on the basis of consump- 
tion. It does not authorise a licensee to levy 
<minrmnra charges without any agreement with 


the consumer. Nor can the licensee invoke 
cl. (o) of sec. 23 (3) to support its claim for 
minimum charges when the Local Government 
has not exercised their powers under that 
clause by a notification under it. 63 Gal. 
1047=40 G.W.N. 789=A.I.B. 1936 Cal 265. 

Sec. 24: Poweus under — Conditions ov 
Exercise. — The power to discontinue supply 
to a premises is power given in addition to the 
rights to realise the arrears by a suit; and 
this statutory power should be exercised in 
good faith and reasonably, and only as a last 
resort after all the formalities laid down in 
the Act had been complied with- 62 Oal. 
resort after all file formalities laid down in 
886=39 C.W.N. 526=61 C.L.J. 111=1935 
C. 298. 

Notice. — The notice under this section is 
■purely for the protection of the consumer, and 
no question of public policy is involved in 
it. So, it is open to the consumer to waive 
the notice if he so desires. 20 N.L. J. 200= 
171 1.0. 640=A.T.B. 1937 Nag. 379. 

Sec. 24 and Sen. H, Cl. (vi ). — The licen- 
see must bear the charge of the service line 
whether the consumer has paid the initial 
expenditure or not. The licensee can discon- 
tinue the supply of energy if the consumer's 
installation is defective. In case of any 
alleged defect, the licensee can refer the mat- 
ter to an Electric Inspector and he is to de- 
cide the matter. If energy is supplied to 
the consumer knowing that the installation is 
defective the consumer will not pay for a 
new fuse or cut-out if the old melts on ac- 
count of defective installation. 45 I.G. 171. 
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1 [ (2)] a * * Where any difference or dispute has been referred under 
this Act to an Electric Inspector before notice as aforesaid has been given by the 
licensee, the licensee shall not exercise the powers conferred by this section until the 
Inspector has given his decision : 

s [Provided that the prohibition contained in this sub-section shall not apply 
in any case in which the licensee has made a request in writing to the consumer 
for a deposit with the Electric Inspector of the amount of the licensee’s charges or 
other s ums in dispute or for the deposit of the licensee’s further charges for energy 
as they accrue, and the consumer has failed to comply with such request,] 

25. Where any electric supply-lines, meters, fittings, works or apparatus 

belonging to a licensee are placed in or upon any 
Exemption of electric supply premises, not being in the possession of the licensee, for 
lines or other apparatus from t j ie p Ur n 0 se of supplying energy, such electric supply- 
attachment in certain cases. lines, meters, fittings, works and apparatus shall not be 
liable to be taken in execution under any process of any Civil Court or in any pro- 
ceedings, in insolvency against the person in whose possession the same may be. 

26. (1) In the absence of an agreement to the contrary, the amount of 

energy, supplied to a consumer or the electrical quantity 
cters * contained in the supply shall be ascertained by means 

of a correct meter, and the licensee shall, if required by the consumer, cause the 
consumer to be supplied with such a meter : 

Provided that the licensee may require the consumer to give him security 
for the price of a meter and enter into an agreement for the hire thereof, unless 
the consumer elects to purchase a meter. 

(2) Where the consumer so enters into an agreement for the hire of a meter, 
the licensee shall keep the meter correct, and, in default of his doing so, the consumer 
shall, for so long as the default continues, cease to be liable to pay for the hire of 
the meter. 

(3) Where the meter is the property of the consumer, he shall keep the 
meter correct, and, in default, of his doing so, the licensee may, after giving him 
seven days’ notice, for so long as the default continues, cease to supply energy through 
the meter. 

(4) The licensee or any person duly authorised by the licensee shall, at any 
reasonable time and on informing the consumer of his intention, have access to, 
and be at liberty to inspect and test, and for that purpose, if he thinks fit, take off 
.•and remove, any meter referred to in sub-section (1) ; and, except where the 
meter is so hired as aforesaid, all reasonable expenses of, and incidental to, such 
inspecting, testing, taking off and removing shall, if the meter is found to be otherwise 
than correct, be recovered from the consumer; and, where any difference or dispute 
.arises as to the amount of such reasonable expenses, the matter shall be referred 
to an Electric Inspector, and the decision of such Inspector shall be final : 

Provided that the licensee shall not be at liberty to take off or remove, any 
■such meter if any difference or dispute of the nature described in sub-section (6) 
has arisen until the matter has been determined as therein provided. 

(5) A consumer shall not connect any meter referred to in sub-section (1) 
with any electric supply-line through which energy is supplied by a licensee, or 
•disconnect the same from any such electric supply-line, without giving to the licensee 
not less than forty-eight hours’ notice in writing of his intention. 


LEG. REE. 

1 This paragraph was originally a proviso 
.and was numbered sub-see. n (2)” by sec. 
10 of the Indian Electricity (Amendment) 
Act (I of 1922). 

2 The words ‘.Provided that” were omit- 
ted by ibid. 

8 This proviso was added by ibid . 


a new meter with the licensee’s supply- line. 
Rule 31 (1) of the Electricity Rules on the 
other hand does not deal with cases which 
sec. 26 (6) contemplates. Rule 31 (1) deals 
with the tampering of seals placed on a meter 
which is already working. There is therefore 
no conflict between sec. 26 (5) and Rule 31 
(1). I.L.R. (1939) Bom. 496=41 Bom. If. 
R. 878=A.I.R. 1989 Bom. 480. 


Sec. 26 ( 5 ) deals with a case of connecting 
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(6) Where any difference or dispute arises as to whether any meter referred, 

to in sub-section (1) is or is not correct, the matter shall be decided, upon the 
application of either party, by an Electric Inspector, or by a competent person 
specially appointed by the Provincial Government in this behalf ; and, where 
the meter has, in the opinion of such Inspector or person, ceased to be correct, 
such Inspector or person shall estimate the amount of the energy supplied to the 
conusmer or the electrical quantity contained in the supply, during such time 
as the meter shall not, in the opinion of such Inspector or person, have been correct,. 
1 * * * * *; an( £ w h ere the matter has been decided by any person other 

than the Electric Inspector, an appeal shall lie to the Inspector, whose decision 
shall in every case be final : but, save as aforesaid, the register of the meter shall, 
in the absence of fraud, be conclusive proof of such amount or quantity : 

2 [Provided that, before either a licensee or a consumer applies to the Electric 
Inspector under this sub-section, he shall give to the other party not less than seven 
days’ notice of his intention so to do.] 

(7) In addition to any meter which may be placed upon the premises of 
a consumer in pursuance of the provisions of sub-section (1), the licensee may 
place upon such premises such meter, maximum demand indicator or other apparatus 
as he may think fit for the purpose of ascertaining or regulating either the amount 
of energy supplied to the consumer, or the number of hours during which the 
supply to given, or the rate per unit of time at which energy is supplied to the* 
consumer, or any other quantity or time connected with the supply: 

Provided that the meter, indicator or apparatus shall not, in the absence 
of an agreement to the contrary, be placed otherwise than between the distributing 
mains of the licensee and any meter referred to in sub-section (1) : 

Provided also, that, where the charges for the supply of energy depend 
wholly or partly upon the reading or indication of any such meter, indicator or 
apparatus as aforesaid, the licensee shall, in the absence of an agreement to the 
contrary, keep the meter, indicator, or apparatus correct ; and the provisions of “ 
sub-sections (4), (5) and (6) shall in that case apply as though the meter, indicator 
or apparatus were a meter referred to in sub-section (r). 

Explanation . — A meter shall be deemed to be efi correct ” if it registers the 
amount of energy supplied, or the electrical quantity contained in the supply,* 
within the prescribed limits of error, and a maximum de man d indicator or other 
apparatus referred to in sub-section (7) shall be deemed to be “ correct ’* if it 
complies with such conditions as may be prescribed in the case of any such indi- 
cator or other apparatus. 

27. Notwithstanding anything in this Act, the Provincial Government may 

Supply of enersrv outs'de ^Y order in writing, and subject to such conditions, 
area of supply. ™ 1 an< ^ restrictions, if any, as it thinks fit to impose, authorise 

any licensee to supply energy to any person outside 
tne area of supply, and to lay down and place electric supply lines for that purpose: 

. Provided, first, that no such authority shall be conferred on the licensee with- 
m the area of supply of another licensee without that licensee’s consent, unless the 
Provincial Government considers that his consent has been unreasonably withheld : 

Provided, secondly, that such authority shall not be conferred unless the 
person to whom the supply is to be given has entered into a specific agreement 
with the licensee for the taking of such sDpply : 

Provided, thirdly, that a licensee on whom such authority has been conferred 
shall not be deemed to be empowered outside the area of supply to open or break 
up any street, or any sewer, drain or tunnel in or under any street, railway or 
tramway, or to interfere with any telegraph-line, without the written consent of the 1 
local authority or person by whom such street, sewer, drain or tunnel is repairable,. 


LEG-. BEF . 

1 The words “on the basis of the previous 
supply 9 > were omitted by sec. 11 of the Indian 


Electricity (Amendment) Act (I of 1922 ). 
2 This proviso was added by ibid. 
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or of the telegraph-authority, as the case may be, 1 [unless the Provincial Government, 
.after such inquiry as it thinks fit, considers that such consent has been unreasonably 
withheld : 

Provided, fourthly, that, save as aforesaid, the provisions of this Act shall 
.apply in the case of any supply authorised under this section as if the said supply 
were made within the area of supply. 

PART III. 


Supply, Transmission and Use of Energy by non-Licensees. 

28. (1) No person, other than a licensee, shall engage in the business of supply- 

ing energy with the previous sanction of the Provincial 
Sanction required by non- Government and in accordance with such conditions 
licensees in certain cases. as the Provincial Government may fix in this behalf, 

and any agreement to the contrary shall be void : 

2* * * * * * 


Provided 8 [*] that such sanction shall not be given within the area for 
which a local authority is constituted, without that local authority’s consent, or 
within the area of supply of any licensee, without that licensee’s consent, unless 
the Provincial Government considers that consent has been unreasonably withheld. 

(2) Where any difference or dispute arises as to whether any person is or 
is not engaging, or about to engage, in the business of supplying energy within the 
meaning of sub-section (1), the matter shall be referred to the Provincial Govern- 
ment and the decision of the Provincial Government thereon shall be final. 


29. (1) The local authority may, by order in writing, confer and impose 

upon any person, who has obtained the sanction of the 
break u t0 Provincial Government under section 28 to engage in 

rca ups ee . the business of supplying energy, all or any of the powers 

mid liabilities of a licensee under sections 1 2 to 19 both inclusive, and the provisions 
of the said sections shall thereupon apply as if such person were a licensee under 
Part II. 

(2) A local authority, not being a licensee, shall, for the purpose of lighting 
any street, have the powers and be subject to the liabilities respectively conferred 
.and imposed by sections 12 to 19, both inclusive, so far as applicable, as if it were a 
licensee under Part II. 

(3) In cases other than those for which provision is made by sub-section 
(1), the person responsible for the repair of any street may, by order in writing, 
‘Confer and impose upon any person who proposes to transmit energy in such street 
.all or any of the powers and liabilities of a licensee under sections 12 to 19 (both 
inclusive), in so far as the same relate to — 

(a) opening or breaking up of the soil or pavement of such street, or 

(b) laying down or placing electric supply-lines in, under, along or across 
such street, or 


(c) repairing, altering or removing such electric supply-lines, and thereupon 
the provisions of the said sections shall, so far as aforesaid, apply to such person 
as if he were a licensee under Part II. 


(4) If no order is made within fourteen days after the receipt of an appli- 
cation for the same under sub-section (1) or sub-section (3), the order so applied 
for shall be deemed to have been refused, and every order, and every refusal to 
make an order, under sub-section (1) or sub-section (3), shall be subject to revision 
by the Provincial Government. 

4 [29-A. The provisions of sub-sections (3) and (4) of section 18 and of the 


LEG. REP. 

1 These words were added by sec. 12 of 
the Indian Electricity (Amendment) Act (1 
of 1922) . 

2 The first proviso was omitted by sec. 13 


of ibid. 

3 The word "also was omitted by ibid. 

4 This section was inserted by sec. 2 of 
the Indian Electricity (Amendment) Act 
(XL of 1923) . 
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Application of section 18 to 
aerial lines maintained by 
railways. 


4 

Explanation thereto shall apply in the case of any aerial 
line placed by any railway administration as defined 
in section 3 of the Indian Railways Act, 1890, as if 
references therein to the licensee were references to the 


railway administration.] 

30. (1) No person, other than a licensee duly 

Control of transmission and authorized under the terms of his license, shall transmit 
use of energy. or use energy at a rate exceeding two hundred and 

fifty watts, — 

(a) in any street, or 

(3) in any place, 

(1) in which one hundred or more persons are likely ordinarily to be assembl- 
ed, or 

(ii) which is a factory within the meaning of the Indian Factories Act,. 
*[191 1], or, 

(iii) which is a mine within the meaning of the Indian Mines Act, 1901,, 

*[or 

(iv) to which the Provincial Government, by general or special order,, 
declares the provisions of this sub-section to apply], 

without giving not less than seven clear days 9 notice in writing of his intention to 
the District Magistrate or, in a Presidency town, 3 * *, to the Commissioner of 

Police, and complying with such of the provisions of Part IV, and of the rules made 
thereunder, as may be applicable : 

Provided that nothing in this section shall apply to energy used for the 
public carriage of passengers, animals or goods on, or for the lighting or ventilation 
of the rolling-stock of, any railway or tramway subject to the provisions of the 
Indian Railways Act, 1890 : 

Provided, also, that the Provincial Government may, by general or special 
order and subject to such conditions and restrictions as may be specified therein,, 
exempt from the application of this section or of any such provision or rule as. 
aforesaid any person or class of persons using energy on premises upon or in con- 
nection with which it is generated, or using energy supplied under Part II in any 
place specified in clause ( b ). 

(2) Where any difference or dispute arises as to whether a place is or is not 
one in which one hundred or more persons are likely ordinarily to be assembled 
the matter shall be referred to the Provincial Government and the decision of 
the Provincial Government thereon shall be final. 

(3) The provisions of this section shall be binding on the Crown. 

PART IV. 


General. 

Protective Clauses. 

31. No person shall, in the generation, transmission, supply or use of energy v 

in any way injure any railway, tramway, canal or 
Protection of railways and water-way or any dock, wharf or pier vested in or 
docks, wharves and controlled by a local authority, or obstruct or interfere 
piers ‘ with the traffic on any railway, tramway, canal or 

water-way. 

32. (1) Every person generating^ transmitting, supplying or using energy 

(hereinafter in this section referred to as the <e operator 59 ) 
Protection of telegraphic, shall take all reasonable precautions in constructing,. 

eIectnc Slg ' laying down and placing his electric supply-lines and 
otherworks and in working his system so as not 
injuriously to affect, whether by induction or otherwise, the working of any wire 

LiEG. REF. 2 The word “or” and sub-cl. (iv) were- 

l These figures were substituted for the inserted by the Indian Electricity (Amend- 
figures “1881” by sec. 14 of the Indian ment) Act (I of 1922 ), sec. 14. 

Electricity (Amendment) Act (I of 1922). 8 The words “or Rangoon” omitted by. 

See now the Factories Act (XXV of 1934) • A.O., 1937. 
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or line used for the purpose of telegraphic, telephonic or electric-signalling com 
munication, or the currents in such wire or line, 

(2) Where any difference or dispute arises betwen the operator and the 
telegraph-authority as to whether the operator has constructed, laid down or placed 
his electric supply-lines or other works, or worked his system, in contravention of 
sub-section (1), or as to whether the working of any wire, line or current is or is not 
injuriously affected thereby, the matter shall be referred to the 1 [Central Govern- 
ment] ; and the ^Central Government], unless 2 [it] is of opinion that the wire or 
line has been placed in unreasonable proximity to the electric supply-lines or works 
of the operator after the construction of such lines or works, may direct the operator 
to make such alterations in, or additions to, his system as may be necessary in 
order to comply with the provisions of this section, and the operator shall make 
such alterations or additions accordingly : 

Provided that nothing in this sub-section shall apply to the repair, renewal 
or amendment of any electric supply-line so long as the course of the electric supply- 
line and the amount and nature of the energy transmitted thereby are not altered. 

(3) Where the operator makes default in complying with the requirements 
of this section, he shall make full compensation for any loss or damage incurred 
by reason thereof, and, where any difference or dispute arises as to the amount of 
such compensation, the matter shall be determined by arbitration. 

Explanation . — For the purposes of this section, a telegraph-line shall be 
deemed to be injuriously affected if telegraphic, telephonic or electric-signalling 
communication by means of such line is, whether through induction or otherwise, 
prejudicially interfered with by an electric supply-line or work or by any use made 
thereof. 


33 

Notice of 
inquiries. 


accidents and 


8 [ (1) If any accident occurs in connection with the generation, trans- 
mission, supply or use of energy in, or in connection 
with, any part of the electric supply-lines or other 
works of any person, and the accident results or is 
likely to have resulted in loss of life or personal injury, such person shall give notice 
of the occurrence, and of any loss of life or personal injury, actually occasioned by 
the accident, in such form and within such time and to such authorities as the 
Provincial Government may, by general or special order, direct.] 

(2) The Provincial Government may, if it thinks fit, require any Electric 
Inspector, or any other competent person appointed by it in this behalf, to inquire 


and report— 

{a) as to the cause of any accident affecting the safety of the public, which 
may have been occasioned by or in connection with the generation, transmission, 
supply or use of energy, or 


LEG. REF. 

IThe words “Local Government” were 
substituted for the words ‘ ‘ Governor-General 
in Council” by see. 2 an d Sch. I of the 
Devolution Act (XXX VIII of 1920) ; and 
word ‘Local* was changed to ‘Central'* by 
A.O., 1937. 

2 This word was substituted for the word 
“he” by sec. 2 and Sch. I of the Devolu- 
tion Act (XXXVLTI of 1920). 

3 This sub-section was substituted by sec, 
15 of the Indian Electricity (Amendment) 
Act (I of 1922). 


Sec. 33. — -It was held under the old section 
that its applicability was not confined to the 
accidents occurring in connection with the 
works of persons licensed under Parts II aud 
III of the Act, nor to cases in which the 
accident actually resulted in personal injury 
or death. See 39 M. 686=18 M.L.J. 150= 
30 I.O. 444. 


Continuance in force of rules and re- 
gulations MADE UNDER ACT IX OF 1910 AND- 
Act V of 1923. — Rules made before the 31st 
day of March, 1937, under sec. 37 of the 
Indian Electricity Act, 1910, and regulations 
made before the 28th day of March, 1937 r 
under sec. 28 of the Indian Boilers Act, 

1 1923, by the Got emor-GeneTal in Council 
shall, on and from the said dates respective- 
ly, be deemed to have been made under the 
isaid sections of the said Acts by the autho- 
rity substituted for the Governor-General in 
jCouneil by the Indian Electricity (Amend- 
ment) Act, 1937, and the Indian Boilers 
(Amendment) Act, 1937, respectively, and 
shall continue to be in force until superseded 
by rules or regulations made under the said 
sections of the said Acts by the Central Elec- 
tricity Board or the Central Boilers Board, 
as the case may be. ( Vide sec. 2 of Aci; 
XXIV of 1937) . 
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( b ) as to the manner in, and extent to, which the provisions of this Act or 
of any license or rules thereunder, so far as those provisions affect the safety of 
any person, have been complied with. 

34. (1) No person shall, in the generation, transmission, supply or use of 

Prohibition of connection energy, permit any part of his electric supply-lines to 
with earth, and power for be connected with earth except so far as may be pres- 
cribed in this behalf or may be specially sanctioned 
by the Provincial Government. 

(2) If at any time it is established to the satisfaction of the Provincial Govem- 


and power for 
'Government to interfere in 
•certain cases of default. 


ment — 

(a) that any part of an electric supply-line is connected with earth contrary 
to the provisions of sub-section (1), or 

(b) that any electric supply-lines or other works for the generation, trans- 
mission, supply or use of energy are attended with danger to the public safety or to 
human life or injuriously affect any telegraph-line, or 

(c) that any electric supply-lines or other works are defective so as not to be 
in accordance with the provisions of this Act or of any rule thereunder, 

the Provincial Government may, by order in writing, specify the matter complained 
of and require the owner or user of such electric supply-lines or other works to 
remedy it in such manner as shall be specified in the order, and may also in like 
manner forbid the rise of any electric supply-line or works until the order is com- 
plied with or for such time as is specified in the order. 


Administration and rules . 


35. (1) The Central Government may, for the whole or any part of British 

Advisory Boards India, and each Provincial Government may for the 

v ^ 31 whole or any part of the province, by notification in the 

-official Gazette, x * * * constitute an Advisory Board. 

(2) Every such Board shall consist of a chairman and not less than two 
other members. 

2* * * * * * 

8 [ ( 3 )] The Central Government or the Provincial Government, as the case 
may be, may, by general or special order, — 

4 [ (a) determine the number of members of which any such Board shall 
"be constituted and the manner in which such members shall be appointed.] 

6 [ ( 4 ) ] define the duties and regulate the procedure of any such Board, 
fi [ (c) ] determine the tenure of office of the members of any such Board, and 
®[ (d) ] give directions as to the payment of fees to, and the travelling 
-expenses incurred by, any member of any such Board in the performance of his 
-duty. 

36. (1) The Central Government may, by notification in the official Gazette* 

. . appoint duly qualified persons to be Electric Inspectors, 

IiirorctoS 1016111 ° f E cctric and every Electric Inspector so appointed shall e [in 
^ * relation to mines, oil-fields and railways] exercise the 

powers and perform the functions of an Electric Inspector under this Act within 
such areas and subject to such restrictions as the Central Government may direct. 

(2) The Provincial Government may, by notification in the official Gazette, 
appoint duly qualified persons to be Electric Inspectors within such areas as may 
be assigned to them respectively ; and every Inspector so appointed shall 6 [except 
in relation to mines, oil-fields and railways] exercise the powers and perform the 


LEG. REF. 

1 Words “or the Local Official Gazette, as 
the case may be”, were omitted by A.O.. 
1937 . 

2 Sub-sec. (3) ivos omitted by sec. 16 of 

Ihe Indian Electricity (Amendment) Act (I 
of 1922) . v 

3 This sub-section which was originally 
-numbered “(4)”, was re-numbered “(3)”, 


by sec . 16 of the Indian Electricity (Amend- 
ment) Act (I of 1922) . 

4 This clause was inserted by ibid. 

5 The clauses “(h)” “(c)” and “(d)” 
which were originally lettered “(a )” 9 
“b)” and “(c)” were re-lettered by sec. 
16 of the Indian Electricity ( Amendment \ 
Act (I of 1922). 

6 Inserted by A.O., 1937. 
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functions of an Electric Inspector under this Act subject to such restrictions as the 
Provincial Government may direct. 

(3) In the absence of express provision to the contrary in this Act or any 
rule thereunder, an appeal shall He from the decision of an Electric Inspector, to the 
Central Government or the Provincial Government, as the case may be ^-for, if the 
Central Government or the Provincial Government, as the case may be, by general 
•or special order, so directs, to an Advisory Board.] 

2 [36-A. ( i) A Board to be called the Central Elec- 
Central Electricity Board. tricity Board shall be constituted to exercise the powers 

conferred by section 37. 

(2) The Central Electricity Board shall consist of fifteen members, namely : — 

(<z) a chairman to be nominated by the Central Government ; 

(b) one member to be nominated by each of the Provincial Governments 
of Madras, Bombay, Bengal, the United Provinces, the Punjab, Bihar, the Central 
Provinces 3 [and Berar], Assam, the North-West Frontier Province, Sind and 
Orissa ; 

(c) one member, holding office for a period of three years, to be nominated 
alternatively by the Provincial Government of Delhi and the Provincial Govern- 
ment of Ajmer-Merwara ; 

(d) one member to be nominated by the Chief Commissioner of Railways ; 

and 


(e) one member to be nominated by the Chief Inspector of Mines. 

(3) Any vacancy occurring in the Board, otherwise than by the expiry of 
the tenn of office of the member referred to in clause (e) of sub-section (2), shall 

. be filled as soon as may be by a nomination made by the authority by whom the 
member vacating office was nominated, 

(4) The Board shall have full power to regulate by by-laws or otherwise 
its own procedure and the conduct of all business to be transacted by it. 

(5) The powers of the Central Electricity Board may be exercised not- 
withstanding any vacancy in the Board.] 

37. (1) The 4 [Central Electricity Board] may make 5 rules, •[' * * 

* * * to regulate the generation, 

yjflower of Board to make transmission, suppoy and use of energy, and, generally, 

* 1o carry out the purposes and objects of this Act. 


LEG. REF. 

1 These words were added by sec. 17 of the 
Indian Electricity (Amendment) Act (I of 
1922 ) . 

a Sec. 3 6- A inserted by Act X of 1937, 
•sec. 3. 

3 Inserted by A.O., 1937. 

4 Substituted for ‘Governor-General in 
•Council* by Act X of 1937. 

5 See the Indian Electricity Rules, 1937, 
published with the Notification of the Gov- 
ernment of India (Industries and Labour 
Department) No. F.-601, dated the 27th 
March, 1937. These rules though made by the 
Governor-General in Council, are to be deem- 
ed to have been made by the Central Eletri- 
city Board: see the Rules and Regulations 
Continuance Act, 1937 (XXIV of 1937). 

6 The words “for the whole or any part of 
British India * 9 were omitted by A.O., 1937. 


Sec. 37. — The power to make general rules 
for the whole of British India or any consi- 
derable part of it cannot make local control 
and the consideration of immediate local con- 
ditions unnecessary. Because in their licence 
the electric company are empowered to have 
a generating station somewhere within the 
(limits of Madras, they are not free from the 
C.C.M . — 283 


ordinary control of the local authority in res- 
pect of the steam boiler which they use to 
provide motive power for generation. [(1881) 
6 A.O. 193, Ref.] Nor does the fact that it is 
a company of public utility with compulsory 
obligations to the public confer on it immu- 
nity from the control of the local authority. 
[(1899) 2 Q.B. 664; (1909) 2 K.B. 744; 
(1900) 82 L.T. 662; (1909) 2 BZ.B. 138; 
(1903) 88 L.T. 772, Ref.] 64 Mad. 36&=A. 
IJt. 1931 Mad. 152=60 M.L.J. 551. 

1 ‘ Commercial premises * * — Meaning of — 
Coffee-hotel. — ‘ 1 Commerieal premises * * in 
the context of the classification rules for elec- 
tric supply by an electric licensee means noth- 
ing more than ‘ ‘premises used for purposes of 
business**. The words cannot be read as be- 
ing in contradiction to trade premises. Pre- 
mises used for running a coffee-hotel must be 
regarded as “Commercial premises** for the 
purpose of fixing rates for the supply of elec- 
tric energy. 53 L.W. 359=A.I.R. 1941 Mad. 
439= (1941) 1 M.L.JT. 411. 

Rules 31 and 37. — The provisions of r. 31 
deal with the point of commencement of sup- 
ply of energy by the licensee to the consumer 
and not with the question of control over an 
electric line as a matter of fact. R. 31 Is 
one of the rules relating to the conditions of 
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(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

(1 a ) prescribe the form of applications for licenses and the payments to be 
made in respect thereof ; 

(b) regulate the publication of notices ; 

[c) prescribe the manner in which objections with reference to any appli- 
cation under Part II are to be made ; 

{d) provide for the preparation and submission of accounts by licensees in 
a specified form ; 

(e) provide for the securing of a regular, constant and sufficient supply of 
energy by licensees to consumers and for the testing at various parts of the system 
of the regularity and sufficiency of such supply, and for the examination of the 
records of such tests by consumers ; 


supply which is a matter of concern between 
the licensee and the consumer rather than a 
matteT affecting the public; whereas r. 37 is 
on© of the rules of precaution for the safety 
of the public. A.IJfc. 1933 R. 70=11 Rang. 
162=34 Cr.L.J*. 1040. R. 37 applies to all elec- 
tric supply lines, and in considering whether 
the case is governed by r. 37 or not; it is un- 
necessary to determine whether lie line in 
question is a service-line or not. Under x. 37 
tile licensee is responsible that all electric 
supply lines under his control, even if they 
are on a consumer's premises, are maintain- 
ed in a safe condition. In truth and in fact 
the consumer gets the use of the control of the 
electric current only when it reaches his switch 
and not as soon as it passes through the meter. 
(Ibid.) See also 41 BomXJB. 878. Where a 
consumer elects to take a supply of energy 
from the licensee’s distributing main at any 
point outside his premises, and receives the 
supply through the licensee’s meter, and has 
it conveyed through* a line constructed by 
himself, it cannot be said the obligation to 
keep in a safe condition the line and works 
from the point of commencement of supply 
(i.e., the meter) to the consumer’s premises 
and also the line, and works on the consumer’s 
premises, is cast upon the consumer and not 
on the licensee; such a contention runs coun- 
ter to the object and effect of the Electricity 
, Act. The licensee is not entitled by agree- 
ment with the consumer to release himself 
from the obligation to see that the line, appa- 
ratus and works by which electricity is trans- 
mitted, so long as he retains control of them, 
• are maintained in a safe condition because 
this obligation is cast upon him not merely 
. for the benefit of the consumer and the licen- 
see, but also for the protection and in the 
interest- of the public generally. Where there- 
force the licensee allows the stay wire in the 
road to be in an unsafe condition the licensee 
fails to perform an obligation imposed upon 
him under the Act and is guilty of a breach 
of r. 37 and can be convicted under r. 107. 
But a conviction in the alternative under r. 
107 and sec. 47 however is not in accordance 
with 'law, for, the case falls neither under 
sec. 236 nor sec. 367 (3), Cr.P. Oode. 1933 Or. 
C. 477=1933 R. 70. The evidence for the pro- 
secution showed that when the officials of a 
licensee company visited the premises of the 
‘accused' the 'Seals * which the company had 
affixed to the meter had been removed. Eeid, 


that the accused must be held responsible for 
removing these seals and that his conviction 
under r. 106 read with r. 37 (4) was justified. 
116 1.0. 889=1929 Xi. 867. 

R. 40- A: Bombay Government Notifica- 
tion' bated 15-11-1934 — f 1 Their own works’ 
— Interpretation of. — Tlie words “their 
own works ’ ’ in the notification dated 
15-11-1934, issued by the Government of 
Bombay under r. 40-A of the Electricity 
Rules, 1922, cannot be interpreted as being 
limited to works carried out on the premises 
of the various bodies referred to there. The 
words mean works carried out by the exempt- 
ed bodies themselves or perhaps works be- 
longing to them; and by “works” is meant 
the kind of works referred to in the rule 
and not the kind of works referred to in the 
definition in the Electricity Act. 43 Bom.Ii.B* 
99=1941 Bom. 100; see also I.L.R. (1939) 
Bom. 496. 

R. 48 of the Indian Electricity Rules, 
1937, introduced by the Notification dated 
27-3-1937, did not come into force until 
22-3-1938; and r, 48 cannot therefore ap- 
ply to any installation works carried out be- 
fore 22-3-1938, and after March, 1937. Nor 
would the old r. 40-A of the Electricity Rules, 
1922, apply, because under the Notification 
of 23-3-1937 the old x. 40-A was superseded 
when the new rules were made applicable on 
27-3-1937. Sec. 24 of the General Glauses Act 
of 1897 is of no avail in such a case and r. 
40-A of the old cannot be regarded as super- 
seded only when the new rule 48, came 1 
into force because the Notification of 
March, 1937 expressly superseded the rules 
of 1922. 43 BoulL.R. 99=1941 Bom. 100. 

“Commercial premises” in the context of 
the classification rules for electric supply by 
an electric licensee means nothing more than 
“premises used for purposes of business”. 
The words cannot be read as being in contra- 
diction to trade premises. Premises used, for 
running a coffee-hotel, must be regarded as 
“Commercial premises” for the purpose of 
fixing rates for the supply of ejectric energy. 
1941 M.W.N. 253=53 L.W. 359=(194!) 1 
411. 

Re. 49, 57, 120 and 124.— 1 The principal 
of a college who is also the Secretary of the 
, governing body of the Society which conducts 
tiie College, is liable. to be punished for fab- 
lure to keep the electric installation, 
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(f) provide for the protection of persons and property from injury by reason 
of contact with, or the proximity of, or by reason of the defective or dangerous 
condition of, any appliance or apparatus used in the generation, transmission, 
supply or use of energy ; 

(g) for the purposes of electric traction regulate the employment of insulated 
returns, or of uninsulated metallic returns of low resistance, in order to prevent 
fusion or injurious electrolytic action of or on metallic pipes, structures or subs- 
tances, and to minimise, as far as is reasonably practicable, injurious interference 
with the electric wires, supply-lines and apparatus of parties other than the owners 
of the electric traction system, or with the currents therein, whether the earth is 
used as a return or not ; 

( k ) provide for preventing telegraph-lines and magnetic observatories or 
laboratories from being injuriously affected by the generation, transmission, supply 
or use of energy ; 

( i ) prescribe the qualifications to be required of Electric Inspectors ; 

(j) authorize any Electric Inspector or other officer of a specified rank and 
class to enter, inspect and examine any place, carriage or vessel in which he has 
reason to believe any appliance or apparatus used in the generation, transmission, 
supply or use of energy to be, and to carry out tests therein, and to prescribe the 
facilities to be given to such Inspectors or officers for the purposes of such exa- 
minations and tests : x * 

(&) authorize and regulate the levy of fees for any such testing or inspection 
and, generally for the services of Electric Inspectors under this Act ; 2 [and 

(Z) provide for any matter which is to be or may be prescribed ;] 

LEG. BEE. 1.0. 1039=1934: N. 245. Buie 106 is unxeason- 

1 The word “and*' was omitted by sec. 18 able and repugnant to the general principles 

of the Indian Electricity (Amendment) Act of law, and is in excess of the powers confer- 
(I of 1922) . red hy s. 37 (4). It is also inconsistent with* 

2 The word “and*’ and eL (V) were insert- the provisions of s. 44 of the Act. Consequent- 

ed by sec. 18 of the Indian Electricity ly this rule is ultra vires of the Governor- 
(Amendment) Act (I of 1922) . General in Council and is therefore invalid. 

12 r. 515=35 Cr.L.J. 1364=A.I.R. 1934 r. 178. 

the college premises in proper order so as to B. 107. — B. 107 framed under sec. 37 of 
avoid danger to persons coming into contact the Act imposes penalties only on licensees 
with it. I.L.B. (1944) Nag. 692=1944 N.L.J. and owners experts). It is not applicar 
475=1944 Nag. 380. ble to consumers, who are not experts. The 

B. 106: Quaere. — Whether r. 106 of the only rules which any non-expert can observe 
rules framed under the Electricity Act is are rr. 29 and 40-A which are provided for 
ultra vires of the rule making power confer- by rr. 106 and 106-A. 60 Bom. 770=37 CrX- 
red by sec. 37 (4). 172 I.G. 940=39 CrX.J. J. 1124=38 Bom.L.B. 434=A,I.B. 193$ 
206=18 PX.T. 968=AXB. 1938 Pat. 16. Bom. 327. 

The definition of ‘ consumer 7 includes any per- Under r. 123 it is not the workman who 
son who is supplied with energy by a licensee, actually carries out the installation that is 
any person whose premises are for the time guilty of any offence; it is only the person 
being connected for the purposes of a supply under whose immediate supervision the work 
of energy with the works of the licensee. is carried out that is liable to punishment un- 
Therefore in a prosecution for offences under d er the rule. IX JEfc. (1940) All. 67=1939 A. 
sec. 44 and r. 106, prima fade it should be W.B, (H.C.) 789=A.I.B. 1940 All. 5=1939 
enough to prove either that energy was sup- A.L.J. 1032. 

plied for the use of the persons or that the B. 62 (3) *(a) : Li a bidil tpy under — Oivuu 
persons were owners or occupiers of premises eights. — The civil rights of a person would 
connected up with the licensee's electric sys- not in any way protect him against criminal 
tem. 172 I.C. 940=18 P.L.T. 986=A.I.B. liability for his acts and omissions under r. 
1938 Pat. 15. It is clear from the provisions 62 (3) (a) of the Indian Electricity Buies 
of sec. 37 of the Electricity Act that r. 106 He has every right to move against the Elee- 
was one which the Government of India had trie Supply Go., to have the wire removed 
power to make and the necessity of a rule from over his land, but the wire being where 
fixing responsibility for the integrity of the it is he is not justified in law in effecting ad- 
seals of the meter fixed on the consumer's ditions and alterations in his house m akin g the 
premises is obvious. It is equally obvious tha* aerial line running over land accessible other- 
in case of a conviction under r. 106, although wise than hy the aid of a ladder or other spe- 
the breaking of a seal on a meter fixed on a cial appliance- 15 PatX.T. 761=1934 P. 523. 
consumer's premises is sufficient to reader the Seos. 37 and 38: BuxiES under. ~V alidity 
consumer liable to a fine, the flue would be of rules made and duly published hy the Gov- 
adapted to the circumstances of the case. 151 emor General can be canvassed in a Court 
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x [(3) Any rules made in pursuance of clause (f) or clause (k) of sub-section 
(2) shall be binding on the Crown]. 

2 [ (4) ] In making any rule under this Act, the 8 [Central Electricity Board] 
may direct that every breach thereof shall be punishable with fine which may 
extend to three hundred rupees, and, in the case of a continuing breach, with a 
further daily fine which may extend to fifty rupees. 

^ 38. (1) The power to make rules under section 27 

provlslons res P ect “ shall be subject to the condition of the rules being made 
^ ' after previous publication. 

(2) The date to be specified in accordance with clause (3) of section 23 
of the General Clauses Act, 1897, as that^ after which a draft of rules proposed 
to be made under section 37 will be taken into consideration shall not be less than 
three months from the date on which the draft of the proposed rules was published 
for general information. 

& 4* * * * * * 

4 [ ( 3 ) ] All rules made under section 37 shall be published in the 6 [Gazette 
of India], and on such publication shall have effect as if enacted in this Act. 

e [38-A. The provisions of sections 37 and 38 shall, in relation to rules 
affecting mines, oilfields and railways, have effect as if the references to the Provin- 
cial Government and the Province were references to the Central Goverment and 
British India respectively.] 

Criminal Offences and Procedure. 

39. Whoever dishonestly abstracts, consumes or uses any energy shall be 
deemed to have committed theft within the meaning 
Theft of energy. Q f the Indian Penal Code ; and the existence of artificia 1 

means for such abstraction shall be prima facie evidence of such dishonest abstraction. 


LEG. REF. 

1 This sub-section was inserted by sec. 18 
of Act I of 1922. 

' 2 TMs sub-section, which was originally 
numbered “(S')”, was re-numbered “(4)” 
by ibid. 

8 Substituted fOT c ‘ Governor-General in 
Council 9 by Act X of 1937. 

4 Old sub-sec. (3) was omitted and sub-sec- 
(4) was re-numbered as the present sub-sec. 
(8) by Act X of 1937. 

8 See Government of India (Adaptation 
of Indian Laws) Supplementary Order, 1937. 
6 Sec. 38-A was inserted, by A.O., 1937. 


of law. 12 R. 515=35 Cr.L.J. 1364=1934 R. 
178. The definite policy underlying the penal 
rules framed under sec. 37 is to make licen- 
sees and owners who are experts, having or 
supposed to have some knowledge of the 
technical matters relating to electricity liable 
for breaches of the rules. An owner as defin- 
ed under the rules is a sort of quasi-licensee ; 
a person who is not a licensee, but authorised 
by Government under Part III of the Act to 
supply energy. The rules however, clearly are 
not part of the Act, and the provision in sec. 
38 (4) giving them the same force as if they 
had been enacted by the Act does not make 
them so. 60 Rom. 770=38 Bom.L.R. 434=37 
Cr.L.J. 1124=A.I.R. 1936 Bom. 327. 

Seo. 39. — The word tc dishonestly ” is a 
legal expression having the same sense as that 
in which it is used in the Penal Code. 27 I.C. 
591. 

BURDEN OF .PROOF — CIRCUMSTANTIAL EVI- 

( dence-~- Sec . 39 does not remove from prose- 
cution the burden of proving an offence 


against an individual. Such proof must natu- 
rally be circumstantial in character. Where 
the person charged is the lessee or owner of 
the house and the consumer of the electricity 
(that is, the person who is officially on the 
company's books as the consumer in the par- 
ticular house) and where there is a large and 
obvious erection on the roof of the house or 
in any part the house, where it could 
not possibly escape the notice of the consumer 
and where in addition the person charged is 
the only person who would gain advantage 
from the theft of the electricity, the charge 
under s. 39 is made out. 146 I.C. 814=1933 A. 
L.J. 1175. 8. 39 does not say that dishonest 
abstraction or consumption or use of euergy is 
theft. S. 39 means no more than that the of- 
fender is to be tried in the same way as if he 
had committed the offence of theft. A.I.R. 
1936 Cal. 753. Abstraction is not always a ne- 
cessary ingredient for an offence under s. 39. 
The consuming of electricity and the regular 
causing of the record of that use in the shape 
of the figures on the dials in the meters to be 
altered, amounts to a dishonest user within 
the meaning of sec. 39, and the persons caus- 
ing or allowing the alteration of the figures 
on the dial must he deemed to have commit- 
ted. theft within the meaning of Sec. 379, 
Penal Code- (Ibid.) 

Offence under section — Consumer using 

ELECTRICAL MACHINERY. — Bona fide CONDUCT. 
— A consumer emlpoying electrical machinery 
is entitled within his own premises to use all 
reasonable tests which might be necessary to 
discover a defect. It is not obligatory on any 
one, whatever machinery he may happen to 
use, to call in an expert on every occasion 
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40. Whoever maliciously causes energy to be wasted or diverted, or, with 
Penalty for maliciously wast- _° r * 0 ®?? 


ing energy or injuring works. 


or attempts to cut or injure, any electric supply-line 
or works, shall be punishable with imprisonment for a 
term which may extend to two years, or with fine which may extend to one thousand 
rupees, or with both. 

41. Whoever, in contravention of the provisions of section 28, engages in the 
business of supplying energy shall be punishable with 
Penalty for unautho rised fine which may extend to three thousand rupees, and* 
supply of energy by non- ' m the case of a continuing contravention, with a daily 
licensees. fi ne which may extend to three hundred rupees. 

Penalty for illegal or defec- 
tive supply or for non-com- 42. Whoever — 

pliance with order. 

(a) being a licensee, save as permitted under section 27 or section 51 or 
by his license, supplies energy or lays down or places any electric supply-line or 
works outside the area of supply ; or, 

( b ) being a licensee, in contravention of the provisions of this Act or of the 
rules thereunder or in breach of the conditions of his license and without reasonable 
excuse, the burden of proving which shall lie on him, discontinues the supply of 
energy or fails to supply energy; or 

(c) makes default in complying with any order issued to him under section 34* 
sub-section (2) ; 

shall be punishable with fine which may extend to one thousand rupees, and, in 
the case of a continuing offence or default, with a daily fine which may extend 
to one hundred rupees. 

43. Whoever in contravention of the provisions of section 30, transmits or 
uses energy without giving the notice required thereby. 
Penalty for illegal transmit b e punishable with fine which may extend to 

1 n r use energy. five hundred rupees, and, in the case of a continuing 

offence, with a daily fine which may extend to fifty rupees. 

Penalty for interference with 

meters or licensee’s works and 44 . Whoever — 

for improper use of energy. 


when something goes wrong, A man is entitl- 
ed, if he is able, to remedy defects himself in 
liis own plant. If, in the electric supply, it 
is reasonable for a consumer to use an electric 
lamp and he bona "fide uses a lamp for this 
purpose without permission, sec. 23 has no ap- 
plication nor is he guilty under s. 39 as his 
action does not amount to dishonest abstrac- 
tion of the company's electric energy. 151 L 
C. 19=35 Cr.L.J. 1274=1934 A. 320. 

Secs. 39 and 44 (c). — See. 39 dispenses 
mth direct proof of abstraction by the accused 
person, but does not indicate the person who 
is to be held liable for the constructive abs- 
traction. Sec. 44 (o') also enables a presump- 
tion to be raised, under certain circumstances, 
that the prevention of a meter from duly re- 
gistering itself has been knowingly and wil- 
fully caused by the consumer in whose custody 
or control the meter is proved to he. But the 
prosecution cannot avail itself of this statu- 
tory presumption as against an accused per- 
son unless that person is shown to be a con- 
sumer within the meaning of sec. 2 (o). 1938 
P.W.N. 182=19 P.L.T. 141=AXB. 1938 Pat. 
•243. Where an offence falls under both secs. 
39 and 44 ( c ) the mere fact that a charge 
cqh!< 1 have been made under sec. 44 ( 0 ) does 
not prevent a charge made under sec. 39 from 
being properly made especially where the 


offence under sec. 39 is clearly established. 
Sec. 39 is in fact the major offence. 65 IJL 
158^42 C.W.N. 621=1938 A.LJ. 382=174 
1.0. 1=A.I.R. 1938 P.C. 130=(1938) 1 M. 
L.J. 647 (P.C.}. Secs. 39 and 44, Electricity 
Act, are to be considered as Separate enact- 
ments for purposes of sec. 26, General Clauses 
Act. A.I.R. 1936 Cal. 753. 

Seos. 39 and 50: Theft of electric 
energy — Persons authorised to prosecute. 
— S. 39 creates an offence, and prosecution 
for the theft of electric energy can be insti- 
tuted only by one of the persons mentioned in 
sec. 50. Where the prosecution is not insti- 
tuted at the instance of the Government or an 
Electric Inspector but by the Executive Officer 
of a Cantonment Board who are licensees for 
distribution of electric energy, the proceed- 
ings are liable to be quashed in the absence- 
of evidence to show that the Executive Officer 
has^ authority from the Board to institute the 
proceedings, as he cannot be deemed to be an 
aggrieved person within the meaning of flee. 
50. 37 P.L.R. 758. 

Seo. 44. — The latter part of sec- 44 of the 
Act does not exonerate the prosecution from 
discharging the onus which lies on it to show 
that there has been improper use of the ener- 
gy of a licensee, but merely provides that in 
case there has been such improper use, the 
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{a) connects any meter referred to in section 26, sub-section (1), 
or any meter, indicator or apparatus referred to in section 26, sub-section 
(7)^ with any electric supply-line through which energy is supplied by 
a licensee, or disconnects the same from any such electric supply-line, without 
giving to the licensee forty-eight hours’ notice in writing of his intention ; or 

(b) lays, or causes to be laid, or connects up any works for the purpose of 
communicating with any other works belonging to a licensee, without such licensee’s 
consent ; or 

(c) maliciously injures any meter referred to in section 26, sub-section (1) 
or any meter, indicator or apparatus referred to in section 26, sub-section (7), 
or wilfully or fraudulently alters the index of any such meter, indicator, or apparatus, 
or prevents any such meter, indicator or apparatus from duly registering ; or 

(d) improperly uses the energy of a licensee ; 

shall be punishable with fine which may extend to 1 [five hundred] rupees, and, 
in the case of a continuing offence, with a daily fine which may extend to 2 [fifty] 
rupees ; and 8 [if it is proved that any artificial means exist] for making such con- 
nection as is referred to in clause ( a ) or such communication as is referred to in clause 
(b) or for causing such alteration or prevention as is referred to in clause (c) or 
for facilitating such improper use as is referred to in clause (d) 4 [and that] the 
meter, indicator or apparatus is under the custody or control of the consumer, 
whether it is his property or not, 5 [it shall be presumed, until the contrary is proved,] 
that such connection, co mmuni cation, alteration, prevention or improper use, as 
the case may be, has been knowingly and wilfully caused by such consumer. 

45. Whoever maliciously extinguishes any public lamp shall be punishable 

. with imprisonment for a term which may extend to 

extingu ^ hing six months, or with fine which may extend to three 
^ pS * hundred rupees, or with both. 

46. Whoever negligently causes energy to be wasted or diverted, or negli- 


LEG. REF. 

1 These words were substituted for the 
* words “ three hundred” by sec. 19 of the 

Indian Electricity (Amendment) Act (I of 
1922) . 

2 This word was substituted for the word 
“thirly”, by ibid. 

8 These words were substituted for the 
words “the existence of artificial means,” by 
ibid. 

* These words were substituted for the 
words “shall, where” by ibid. 

S These words were substituted for the 
words “be prima fade evidence,” by ibid. 


consumer himself will not be able to avoid the 
liability by saying that the energy was used 
by £ome person over whom he had no control 
I.LJfc. (1940) 2 Cal 571. Presumption under — 
When to be raised— Not available against a 
person not proved to be consumer. 1938 P. 
W.N. 182=19 PX.T. 141=1938 Pat. 243. 
See also I.L.E. (1940) 2 Cal 571. In prose- 
cution for offences under this section prima 
facie it is enough to prove either that energy 
was supplied for the use of the persons or 
that the persons were owners or occupiers of 
premises connected up with the licensee’s eleo 
trie system. A.I.R. 1938 Pat. 15=18 P.L.T. 
986. 

Sec. 44 (6) op the Act does not require 
that the “works” laid or connected up with 
any other works belonging to the licensee 
must also be works belonging to the licensee. 
IXJB. 1939 Bom. 496=41 Bom.L.R. 878= 
AXB. 1939 Bom. 480. “Works” as defined 


by sec. 2 (n) of the Electricity Act, include 
electricity supply lines. The point at which 
the supply of energy by a licensee to a consu- 
mer shall be deemed to commence, where the 
amount supplied is ascertained by meter, is 
the point at which the conductor eaters the 
meter, in view of sec. 35 read with sec. 19-A 
of the Act. The supply line np to the point 
at which it enters the meter constitutes 
“works” within the meaning of sec. 2 (»). 
Where a person therefore removes the meter 
board to a new position, after breaking open 
the seals which had been placed by the licen- 
see npon the meter, laying additional lines 
from the former position of the meter up to 
its new position, his act amounts to an of- 
fence under sec. 44 (b) of the Electricity Act 
as well as an offence undr r. 31 (1) read with 

r. 122 (a) of the Electricity Rules, IXJB. 
(1939) Bom. 496=41 BoxclLJEL 878=AXR. 
1939 Bom. 480. The words “connects up” in 

s. 44 (b) of the Act cannot be construed as 
extending only to the workman or man who 
actually does the physical work. The words 
embrace the whole process of cqnnecting the 
wires in an installation with other wires for 
the purpose of communicating with the works 
of tile licence. There is no doubt that the 
words 4 4 connects up 3 9 include the house-holder 
who gives instructions to connect up, the con- 
tractor, if any, through whom those instruc- 
tions are transmitted to the workman and the 
workman who actually does the work. 1943 
Bom. 76=44 Bom.L.R. 800. 

Seo. 44 ( d ): Prosecution under — Onus 
of proof. — The latter part of see. 44 of the 
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Penalty for negligently wast- b^aks, throws down or damages any electric 

mg energy or injuring works. supply-line, post, pole or lamp or other apparatus con- 

nected with the supply of energy, shall be punishable 
with fine which may extend to two hundred rupees. 

47. Whoever in any case, not already provided for by sections 39 to 46 (both 

inclusive), makes default in complying with any of the 
Penalty for offences not provisions of this Act, or with any order issued under 
ot erwise provided .or. Qr > ^ ^ case Q f a ii censeCj w ith any of the conditions 

of his license, shall be punishable with fine which may extend to one hundred 
rupees, and, in the case of a continuing default, with a daily fine which may extend 
to twenty rupees : 

Provided that, where a person has made default in complying with any of 
the provisions of sections 13, 14, 15, 17 and 32, as the case may be, he shall not be 
so punishable if the Court is of opinion that the case was one of emergency and 
that the offender complied with the said provisions as far as was reasonable in 
the circumstances. 

48. The penalties imposed by sections 39 to 47 (both inclusive) shall be in ' 
Penalties not to affect other addition *0, and not in derogation of, any liability in 

labilities- respect of the payment of compensation or, m the case 

1 of a licensee, the revocation of his license, which the 

offender may have incurred. 

49. The provisions of sections 39, 40, 44, 45, and 46 shall, so far as they are 

^ , ... applicable, be deemed to apply also when the acts 

to W ° r 0ng made punishable thereunder are committed in the case 

of energy supplied by, or of works belonging to, 1 [any 
Government in British India]. 

50. No prosecution shall be instituted against any person for any offence 

against this Act or any rule, license or order there- 
Institution of prosecutions. under, except in at the instance of the Government or 

an Electric Inspector, or of a person aggrieved' by tho 

same. 

Supplementary . 

51. Notwithstanding anything in sections 12 to 16 (both inclusive) and 

sections 18 and 19, the Provincial Government may. 
Exercise in certain cases of by order in writing, for the placing of appliances and 
powers of telegraph-authority* apparatus for the transmission of energy, confer upon 

any public officer or licensee, subject to such condition 


LE G . RK lr • ^ 

1 Substituted for “the Government* * by A. 
O., 19S7. 


Act does not exonerate the prosecution from 
discharging the onus which lies on it to show 
that there has been improper use of the 
energy of a licensee, but merely provides that 
in ease there has been such improper use, the 
•consumer himself will not be able to avoid 
the liability by saying that the energy -fraS 
used by some person over whom he had no 
•control. IJaB. (1940) 2 Gal 571=42 CrX. 
J. 472=A.I.R. 1941 Oal. 87. 

Seo. 47. — A conviction in the alternative 
under R. 107 and sec. 47 is not in accordance 
with law. See 1938 Cr.C. 477=A.IJcS. 1933 
R. 70 cited, tinder sec. 37. See. 47 deals in 
terms with default in complying with any of 
the provisions of the Act, or with any order 
issued under it, or in the case of a licence 
with any of the conditions of his licenee ; but 
it does not deal with a breach of any of the 
rules* made under the Act. Section cannot be 
held by implication to provide a penalty for 


breach of the rules also. 69 Bom. 770=37 
CrXi.J. 1124=38 Bom. L. R. 434=AXB. S 
1936 Bom. 327. 

Seo. 50. — Sec. 50 of the Act applies to a 
prosecution under sec. 379, I.P. Code, read 
with sec. 39 of the Act for the theft of elec- 
tricity. An offence of this nature is an of- 
fence against the Electricity Act as it would 
not ]feave been an offence under s. 379, I.P. 
Code, if it had not been for the provisions of 
sec. 39 of that Act. It is an offence which 
is created by that section and the Legislature 
intended sec. 50 to apply to an offence of 
this nature. 165 1.0. 689=1936 A.L:J. 955= 
AXR. 1936 All. 742. The phrase “at the in- 
stance of 9 * in sec. 50 means merely at the 
solicitation of or at the request of. Where 
a prosecution under the Act is instituted by 
the police oh report from the Electric Com- 
pany whose officers come into Court and give 
evidence, the prosecution is really at the ins- 
tance of the Electric Company who is a 'per- 
son aggrieved 9 , although they may not make 
the immediate complaint on which the Magis- 
trate takes cognizance of the offence. 1936 
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and restrictions (if any) as the Provincial Government may think fit to impose, and 
to the provisions of the Indian Telegraph Act, 1885, any of the powers which’ the 
telegraph-authority possesses under that Act, with respect to the placing of telegraph- 
lines and posts for the purposes of a telegraph established or maintained by the 
Government or to be so established or maintained. 

52. Where any matter is, by or under this Act, directed to be determined 
, . . by arbitration, the matter shall, unless it is otherwise 

Arbitration. expressly provided in the license of a licensee, be 

determined by such person or persons as the Provincial Government may nominate 
in that behalf on the application of either party ; but in all other respects the 
arbitration shall be subject to the provisions of the 1 [* *] Arbitration Act, 2 [i 94 °]~ 

53. (1) Every notice, order or document by or 

Service of notices, orders or un der this Act required or authorised to be addressed to 
ocuments. an y p erson ma y k e served by post or left, — 

(a) where 8 [the Central Government or the Provincial Government] is 
the addressee, at the office of 4 [such officer as the Central Government or the 
Provincial Government, as the case may be, may designate in this behalf ;] 

5 [ (<w) where the Federal Railway Authority is the addressee, at the office 
of the Authority ;] 

(b) where a local authority is the addressee, at the office of the local authority ;■ 

(c) where a company is the addressee, at the registered office of the Com- 
pany, or, in the event of the registered office of the Company not being in India, 
at the head office of the Company in India ; 

(d) where any other person is the addressee, at the usual or last known 
place of abode or business of the person. 

(2) Every notice, order or document by or under this Act required or 
authorized to be addressed to the owner or occupier of any premises shall be 
deemed to be properly addressed if addressed by the description of the “ owner 35 
or “occupier 3 of the premises (naming the premises), and may be served by 
delivering it, or a true copy thereof, to some person on the premises, or, if there is 
no person on the premises to whom the same can with reasonable diligence be 
delivered, by affixing it on some conspicuous part of the premises. 

54v Every sum declared to be recoverable by section 5, clause (/), section 6, 
Recovery of s ums recover- sub-section (2), section 145 sub-section (2), clause (A), 
able tinder certain provisions section 1 6, sub-section (2), section 18, sub-section (2) 
of Act - or sub-section (4), or section 26, sub-section (4) and 

every fee leviable under this Act, may be recovered, on. application to a Magistrate 
having jurisdiction where the person liable to pay the same is for the time being 
resident, by the distress and sale of any movable property belonging to such person- 
55. The Provincial Government may, by general or special order, authorise 
the discharge of any of its functions under section 13 
Delegation of certain func- or section 1 8, fl [or section 34, sub-section (2)] or 

clause V, sub-clause (2), or clause XIII of the Schedule 
by an Electric Inspector. 


tions of Provincial Govern- 
ment to Electric Inspectors. 


LEG. REF. 

1 In sec. 52 the word 1 c Indian 9 9 omitted by 
Aet XXXII of 1940. 

2 Substituted by Act X of 1940. 

3 Substituted for “the Government” by A. 
O., 1937. 

4 These words were substituted for the 
words “the Secretary in the Public Works 
Department 9 9 by s. 21 of the Indian Electri- 
city (Amendment) Act (I of 1922). 

5 Cl. ( aa ) inserted by A.O., 1937. 

6 These words, figures and brackets were 
inserted by sec. 22 of tbe Indian Electricity 
(Amendment) Act (I of 1922). 


A. 742. A prosecution originated with the 
complaint of the District Magistrate who act- 
ed on the recommendation of tbe Electric Ins- 


pector to Government, is legal. The expres- 
sion “at the instance of” occurring in sec. 
50 of the Electricity Act does not mean “on 
the complaint of” or “with the sanction 
of” but only means “at the asking” or “the 
suggestion of.” I.L.R. (1944) Nag. 692— 
1944 N.L.J. 475=A.I.R. 1944 Nag. 380. 

A licensee company is a “person aggriev- 
ed” within the meaning of sec. 50. 116 I.O. 
889=1929 L. 867. So also a person who is 
directly in charge of an Electric Company 
such as its Chief Residential Engineer. AX 
R. .1938 Pat. 15=18 P.L.T. 986=172 I.C. 
940„ See also 35 PX.R. 753 cited under sec- 
39, supra. 

Sec. 52. — With regard to an award under 
this Act, the procedure laid .down in the Ar- 
bitration Act has to be followed. IX JL 
(1943) AIL 907=1944 AX.J. 43=1944 AIL 66* 
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56. No suit, prosecution or other proceeding shall lie against any public 

officer, or any servant of a local authority, for any- 
Protection for acts done in thing done, or in good faith purporting to be done, 
S 00 * fait 11 * under this Act. 

57. (1) nsection40, sub-section (i), clause (b ) 9 and section^, sub-section (5),. 

of the Land Acquisition Act, 1894, the term work 99 
Amendment of the Land shall be deemed to include electrical energy supplied. 

Acquisition Act, 1894. or to supplied, by means of the work to be constructed. 

(2) The Provincial Government may, if it thinks fit, on the application 
of any person, not being a company, desirous of obtaining any land for the purposes 
of his undertaking, direct that he may acquire such land under the provisions of 
the Land Acquisition Act, 1894, in the same manner and on the same conditions 
as it might be acquired if the person were a company. 

58. (1) The Indian Electricity Act, 1903, is. 

Repeals and savings. hereby repealed : 

Provided that every application for a license made and every license granted 
under the said Act shall be deemed to have been made and granted under this Act. 

(2) Nothing in this Act shall be deemed to affect the terms of any license 
which was granted, or of any agreement which was made, by or with the sanction 
of the Government for the supply or use of electricity before the commencement 
of this Act. 

THE SCHEDULE. 


Provisions to be deemed to be incorporated with, and to form part of, every 
License granted under Part II, so far as not added to, varied or excepted* 

BY THE LICENSE. 


[See section 3, sub-section (2), clause (f ) .] 

Security and Accounts. 

woW Ii^e? e ^t°betag . . »- Where the licensee is not a local authority, the following 

local authority. 8 provisions as to giving security shall apply, namely : — 

(a) The licensee shall within the period fixed in that behalf by his license, or any longer 
period which the Provincial Government may substitute therefor by order under section 4, sub- 
section (3), clause ( b ), of the Indian Electricity Act, 1910, before exercising any of the powers by 
the license conferred on him in relation to the execution of works show, to the satisfaction of the- 
Provincial Government, that he is in a position fully and efficiently to discharge the duties and obli- 
gations imposed upon him by the license throughout the area of supply. 

( b ) The licensee shall also within the period fixed in that behalf by his license, or any longer 
period which the Provincial Government may substitute therefor by order under section 4, sub- 
section (3), clause (b ) 9 of die Indian Electricity Act, 1910, and before exercising any of the powers 
conferred on him in relation to the execution of works, deposit or secure to the satisfaction of the 
Provincial Government such sum (if any) as may be fixed by the license or, if not so fixed, by the 
Provincial Government. 


(c) The said sum deposited or secured by the licensee under the provisions of this clause shall 
be repaid or released to him on the completion of the works or at such earlier date or dates and by 
such instalments, as may be approved by the Provincial Government. 

Audit of accounts of licensee a. Where the licensee is not a local authority, the following 

not being a local authority. provisions as to the aduit of accounts shall apply, namely : — 

(a) The annual statement of accounts of the undertaking shall, before being rendered 
under section 11 of the Indian Electricity Act, 1910 be examined and audited by such person, 
as the Provincial Government may appoint or approve in this behalf, and the remuneration of the 
auditor shall be such as the Provincial Government may direct, and his remuneration and all 
expenses incurred by him in or about the execution of his duties to such an amount as the Provincial 
Government shall approve, shall be paid by the licensee on demand. 

(b) The licensee shall afford to the auditor, his clerks and assistants, access to all such books, 
and documents relating to the undertaking as are necessary for the purposes of the audit, and shall, 
when required, furnish to him and them all vouchers and information requisite for that purpose,, 
and afford to him and them all facilities for the proper execution of his and their duty, 

(r) The audit shall be made and conducted in such manner as the Provincial Govern m e n t 
may direct. 

{d) Any report made by the auditor, or such portion thereof as the Provincial Government 
may direct, shall be appended to the annual statement of accounts of the licensee, and s h a l l thence- 
forth form part thereof. 

(e) Notwithstanding the foregoing provisions of this clause, the Provincial Government 
may, if it thinks fit, accept the examination and audit of an auditor appointed by the licensee. 

3. The licensee shall, unless the Provincial Government otherwise directs, at all times keep 
the accounts of the capital employed for the purposes of the under- 
taking distinct from, the accounts kept by him of any other under- 
taking or business. 


Separate accounts. 
C.C.M. — 284- 
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Compulsory works and Supply . 

4. The licensee shall, within a period of three years after the commencement of the license, 
execute to the satisfaction of the Provincial Government all such 
Execution of work after com- works as may be specified in the license in this behalf or, if not so 

mencement of license. specified, as the Provincial Government may, by order in writing 

issued within six months of the date of the commencement of 


"the license, direct. 

5. (1) Where, after the expiration of two years and six months from the commencement of 

the license, a requisition is made by six or more owners or occupiers 
. Provisions as to laying down of premises in or upon any street or part of a street within the area 
of further distributing mains. of supply or by the Provincial Government or a local authority 

charged with the public lighting thereof, requiring the licensee 
to provide distributing mains throughout such street or part thereof, the licensee shall comply within 
six months with the requisition, unless — 

(a) where it is made by such owners or occupiers as aforesaid, the owners or occupiers 
making it do not, within fourteen clear days after the service on them by the licensee of a notice in 
writing in this behalf, tender to the licensee a written contract duly executed and with sufficient 
security binding themselves to take, or guaranteeing that there shall be taken a supply of energy 
for not less than two years to such amount as will in the aggregate produce annually, at the current 
rates charged by the licensee, a reasonable return to the licensee ; or 

(S) where it is made by the Provincial Government or a local authority, the Provincial 
''Government or local authority, as the case may be, does not, within the like period, tender a like 
contract binding itself to take a supply of energy for not less than seven years for the public lamps 
dri such street or part thereof. 

(2) Where any difference or dispute arises between the licensee and such owners or occu- 
piers as to the sufficiency of the security offered under this clause, or as to the amount of energy to be 
taken or guaranteed as aforesaid, the matter shall be referred to the Provincial Government and 
either decided by it or, if it so directs, determined by arbitration. 

(3) Every requisition under this clause shall be signed by the maker or makers thereof 
and shall be served on the licensee. 

(4) Every requisition under this clause shall be in a form to be prescribed by rules under 
•the Indian Electricity Act, 1910 ; and copies of the form shall be kept at the office of the licensee and 
supplied free of charge to any applicant. 

6. (1) Where 1 [after distributing mains have been laid down under the provisions of clause 4 

or clause 5 and the supply of energy through those mams or any 
Requisition for supply to of them has commenced,] a requisition is made by the owner or 
owners or occupiers in vicinity, occupier of any premises situate within *[the area of supply] 

requiring the licensee to supply energy for such premises, the 
licensee shall, within one month from the making of the requisition, 3 Tor within such longer period 
.as the Electric Inspector may allow] supply, and, save in so for as he is prevented from doing so 
by cyclones, floods, storms or other occurrences beyond his control, continue to supply energy in 
accordance with the requisition : 

Provided first, that the licensee shall not he bound to comply with any such requisition 
^unless and until the person making it — 

(a) within fourteen days after the service on him by the licensee of a notice in writing in 
this b eha l f, tenders to the licensee a written contract, in a form approved by the Provincial Govern- 
ment duly executed and with sufficient security binding himself to take a supply of energy for not 


UECr. REF. 

1 These words were inserted by sec. 2S of 
the Indian Electricity (Amendment) Act (I 
of 1922). 

2 These words were substituted for the 
words “one hundred yards from any distribu- 
ting main/ 5 by ibid. 

3 These words were inserted by ibid. 


Ols. 5, 6 and 10. — Clauses 6 and 5 cast the 
obligation on the licensee to supply electric 
•energy to an applicant or a group of appli- 
cants for supply of electric energy only when 
the applicant or group of applicants enter in- 
to a written contract with tile licensee- The 
•only power reserved to the licensee by the Act 
in the matter of rates which may be exercis- 
ed by him apart from contract is that he can 
charge on any one of the three alternative 
.modes specified in Cls. (a), (b) and (0) of 
sub-sec. (8) of sec. 23 of the Act? and even 
when the licensee intends to prefer to go up- 
on the basis of sec. 28 (3) (o) the consumer 1 
-can by following the procedure laid down in 
-el. 10 of the Schedule, compel the licensee to 


adopt either of the modes mentioned in ds. 
(o) and (b). 63 Cal. 1047=162 I.O. 811=40 
C.W.N. 789=A.I.R. 1936. Oal. 266. 

Cl. 6. — The licensee must hear the charge 
of the service line whether the consumer has 
paid the initial expenditure or not- 45 I.C. 
171. As to discontinuance to supply of 
energy if the consumer’s installation is de- 
fective, see ibid. 

Cl. 6, Puov. (2). — A part of the electric 
apparatus, namely, the seals of the cut-out 
were not in good order and condition. As a 
result of this defect- there had been a leak- 
age of energy. Held, such a state of things 
must certainly be deemed to he “likely to af- 
fect injuriously the useful energy by the licen- 
see or by other person^/ 5 and accordingly, the 
electric company were entitled upon disco- 
vering this condition of things to discontinue 
the electric supply. Where a main fuse was 
burnt out, in other words, where the cut-out 
became defective, held, the Company was en- 
titled to discontinue the supply of energy to 
the consumer. 75 I.C. 456=4 L. 182=1924 
L. 142. 
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charged by the licensee, a rea- 


less than two years to such amount as will produce, at current rates 
sonable return to the licensee, and, 

(6) if required by the licensee so to do, pays to the licensee the cost of so much of any service- 
line as may be laid down or placed for the purposes of the supply upon the property in respect of 
which the requisition is made, and of so much of any service-line as it may be necessary for the said 
purposes to lay down or place beyond one hundred feet from the licensee’s distributing main, al- 
though not on that property : 

Provided secondly, that the licensee shall be entitled to discontinue such supply — 

(<2) if the owner or occupier of the property to which the supply is made has not already 
given security, or if any security given by him has become invalid or insufficient, and such owner 
or occupier fails to fu rnish security or to make up the original security to a sufficient amount as the , 
cas e may be, within seven days, after the service upon him of notice from the licensee requ irin g him 
so to do, or - 

(b) if the owner or occupier of the property to which the supply is made adopts, any appli- 

ance, or uses the energy supplied to him by the licensee for any purposes, or deals with it in any manner 
so as unduly or improperly to interfere with the efficient supply of energy to any other person by 
the licensee, or . , 

(c) if the electric wires, fittings, works and apparatus in such property are not m good 
order and conditions, and are consequently likely to affect injuriously the use of energy bv the licensee, 
or by other persons, or 

(d) if the owner or occupier makes any alterations of, or additions to, any dectcic wires, 
fittings, works or apparatus within such property as aforesaid, and does not notify the same to the 
licensee before the same are connected to the source of supply, with a view to their being examined 
and tested : x rbut the licensee shall re-connect the supply with all reasonable speed on the cessation 
of the act or default or both, as the case may be, which entitled him to discontinue it,] 

Provided, thirdly, that the maximum rate per unit of time at which the owner or occupier 
shall be entitled to be supplied with energy shall not exceed what is necessary for the ma x i mu m 
consumption on his premises, and, where the owner or occupier has required a licensee to supply 
him at a specified maximum rate, he shall not be entitled to alter that maximum, except after one 
month’s notice in writing to the licensee, and the licensee may recover from the owner or occupier 
any expenses incurred by him by reason of such alteration in respect of the service-lines by which 
energy is supplied to the property beyond one hundred feet from the licensee’s distributing main, or 
in respect of any fittings or apparatus of the licensee upon that property : and 

Provided, fourthly, that, *[if any requisition is made for a supply of energy and] the licensee 
cau prove to the satisfaction of an Electric Inspector, — 

(n) that 8 [the nearest distributing main] is already loaded up to its full current carrying 
capacity, or 

(1 b ) that, in case of a larger amount of current being transmitted by it, the loss of pressure 
will seriously affect the efficiency of the supply to other consumers in the vicinity, 
•the licensee may refuse to accede to the requisition for such reasonable period, not exceeding six 
months, as such Inspector may think sufficient for the purpose of amending the distributing m a in or 
laying down or placing a further distributing main. 

(a) Any service-line laid for the purpose of supply in pursuance of a requisition under 
sub-clause ( i) shall, notwithstanding that a portion of it may have been paid for by the person making 
the requisition, be maintained by the licensee. 

fa) Where any difference or dispute arises as to the amount of energy to be taken or guaranted 
as aforesaid, or as to the cost of any service-line or as to the sufficiency of the security offered by any 
•owner or occupier, or as to the improper use of energy, or as to any alleged defect in any wires, fittings, 
works or apparatus, or as to the amount of the expenses incurred under the third proviso to sub- 
clause (1), the matter shall be referred to an Electric Inspector and decided by him. 

(4) Every requisition under this clause shall be signed by the maker or makers thereof 
and shall be served on ihe licensee. 

(5) Every requisition under this clause shall be in a form to be prescribed by rules under 
the Indian Electricity Act, igio ; and copies of the form shall be kept at the office of the licensee 
and supplied free of charge to any applicant. 

4 [7- The licensee shall, before commencing to lay down or place a service-line, in any street 
nrfttn.Jono 00 in which a distributing main has not already been laid down or 

- of servire-lines placed, serve upon the local authority (if any) and upon the owner 

ing serv c * or occupier of all premises abutting on so much of the street as lies 

between the points of origin and termination of the service-line so to be laid down or placed, twenty- 
one days’ notice stating that the licensee intends to lay down or place a service-line, and intimating 
that, if within the said period the local authority or any five or more of such owners or occupiers 
require, in accordance with the provisions of the license, that a supply shall be given for any public 
lamps or to their premises, as the case may be, the necessary distributing main will be laid down 
or placed by the licensee at the same time as the service-line.] 

8. (1) Where 6 [after distributing mains have been laid down under the provisions of clause 4 


LEG. BEE. 

1 These words were inserted by sec. 23 of 
the Indian Electricity (Amendment) Act (I 
of 1922). 

2 These words were substituted for the 
words “in the event of any requisition being 
made for a supply of energy from any distri- 


buting main of which,” by ibid. 

3 These words were substituted for the 
word “it” by ibid. 

4 This clause was substituted by sec. 24, 
Indian Electricity ( Amendment) Act (I of 
1922) . 

5 These words were inserted by sec. 25 of 
ibid. 
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or clause 5 and the supply of energy through those mains or any 
Supply of public lamps. of them has commenced] a requisition is made by the Provincial 

Government or by a local authority requiring, the licensee to 
supply for a period of not less than seven years energy for any public lamps within the 1 farea of' 
supply] the licensee aha.11 supply, and save in so far as he is prevented from doing so, by cyclones, 
floods, storms or other occurrences beyond his control, continue to supply energy for such lamps in 
such quantities as the Provincial Government or the local authority, as die case may be, may require. 

(a) The provisions of sub-clause of the first proviso, of sub-clauses (c) and (d) of the second 
proviso, and of the third and fourth provisos to sub-clause (1) and the provisions of sub-clauses (a) 
and (3) of clause 6 shall, so far as may be, apply to every case in which a requisition for the supply 
of energy is made under this clause as if the Provincial Government or local authority were an owner 
or occupier within the meaning of those provisions. 

Supply by bulk-licensers. 

9. (i) Where, and in so far as, the licensee (hereinafter in this clause referred to as “the 

bulk-licensee ”) is authorized by his license to supply energy to 
Special provisions applying other licensees for distribution, by them (her ein a f ter, in this clause 

to supply by bulk-licensees. referred to as “distributing licensees”) the following provisions - 

sliall apply, namely : — 

(a) any distributing licensees within the bulk-licensee’s area of supply may make a requi- 
sition on tie bulk-licensee, requiring him to give a supply of energy and specifying the point, and 
the maximum rate per unit of time, at which such supply is required, and die date upon which the 
supply is to commence, such date being fixed after the date of receipt of the requisition so as to allow 
an interval that is reasonable with regard to the locality and to the length of the electric supply-line 
and die amount of the plant required ; 

(b) such distributing-licensee shall, if required by the bulk-licensee so to do, enter into a 
written agreement to receive and pay for a supply of energy for a period of not less than seven years 
of such an amount that the payment to be made for the same at the rate of charge for the time being 
charged for such supply shall not be less than such an amount as will produce a reasonable return 
to the bulk-licensee on the outlay (excluding expenditure on generating plant then existing and any 
electric supply-line then laid down or placed! incurred by him in making provision for such supply : 

(<?) the maximum rate per unit of time at which a distributing licensee shall be entitled 
to be supplied with energy shall not exceed what is necessary for the purposes for which the supply 
is required by him, and need not be increased except upon a fresh requisition made in accordance 
with the foregoing provisions ; 

(d) u any difference or dispute arises under this clause, it shall be determined by arbitration,, 
and, in the event of such arbitration, the arbitrator shall have regard to the following amongst other 
considerations, namely : — 

fi) the period for which the distributing-licensee is prepared to bind himself to take energy ; 

(ii) the amount of energy required and the hours during which the bulk-licensee is to 
supply it ; 

(iii) the capital expenditure incurred or to be incurred by the bulk-licensee in connection 
with the aforesaid supply of energy ; and 

(iv) the extent to which the capital expended or to be expended by the bulk-licensee in 
connection with such supply may become unproductive upon the discontinuance thereof. 

(a) Notwithstanding anything in sub-clause (1) the bulk-licensee shall give a supply of 
energy to any distributing-licensee within his area of supply applying therefor, even although the- 
distributing licensee desires to be supplied with only a portion of the energy required for distribution 
by him : 

Provided that the distributing llicensee sha l l, if so required by the bulk-licensee, enter into 
an agreement to take such energy upon special terms (including a minimum annual sum to be paid 
to the bulk-licensee) to be determined, if necessary, by arbitration in the -mann er laid down in sub- 
clause (1) (< d ). 

(3) The maximum price fixed by a license i'or energy supplied to a distributing licensee shall 
not apply to any partial supply given under sub-clause (2). 

(4) Every distributing licensee, who is supplied with energy by a bulk -licensee and intends . 
to discontinue to receive such supply, shall give not less than twelve months’ notice in writing of such 
intention to the bulk-licensee : 

Provided that, where the distributing-licensee has entered into a written agreement with the • 
bulk-licensee to receive and pay for a supply of energy for a certain period, such notice shall be given 
so as not to expire before the end of that period. 

Chorees . 

a* * * * * * 

®[io. (1) ] 3 * * Where the licensee charges by any method 4 [approved by 

the Provincial Government, in accordance with section 23, sub- 
Methods of charging. section (3), clause (c), of the Indian Electricity Act, 1910] any 

consumer who objects to that method may, by not less than one 

LEG. REF. (I of 1922). 

J These words were substituted for the 3 The first proviso was re-numbered as sub- 
words “distance of one hundred yards from clause “(1)” and the words “Provided’ 
any distributing main/’ by Act I of 1922. first, that” w e r e omitted, by Ibid. 

a The first part of Clause 10 up to and in- 4 These words, figures and brackets wero- 
eluding sub-clause (c) was omitted by sec. 26 substituted for the words “so approved by 
of the Indian Electricity (Amendment) Act the Local Government,” foy 
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month’s notice in writing, require the licensee to charge him, at the licensee’s option, either by the 
.actual amount of energy supplied to him or by the electrical quantity contained in the supply and 
thereafter the licensee shall not, except with the consent of the consumer, charge hi™ by another 
method. 

if ( 2 ] 1* * * Before commencing to supply energy through any 

-distributing main, the licensee shall give norice, by public advertisement, of the method by which he 
proposes to charge for energy so supplied ; and, where the licensee has given such notice, he 
not be entitled to change that method of charging without giving not less than one month’s notice 
in writing of such change to the Provincial Government to the local authority (if any), concerned, 
and to every consumer of energy who is supplied by him from such distributing main. 

*[ (3) 1 ** * * If the consumer is provided with a meter in pur- 

suance of the provisions of section 26, sub-section (1)5 of the Indian Electricity Act, 1910, and the 
licensee changes the method of charging for the energy’ supplied by him from the distributing main , 
the licensee shall bear the expense of providing a new meter, or such other apparatus, as may be 
necessary by reason of the new method of charging. 

u. Save as provided by clause 9, sub-clause (3), the prices charged by the licensee for energy 
supplied by him shall not exceed the maxima fixed by his license, 
JVLaximum cnarges. or t j ie casc Q f a method 0 f charge approved by the Provincial 

•Government, such maxima as the Provincial Government shall fix on approving the method : 

Provided that, if at any time after the expiration of seven years from the commencement 
•of the license, the Provincial Government considers s [* * *] that the maxima so fixed or approved as 
aforesaid should be altered, it 4 [shall refer the matter to an advisory Board and, if the Board recom- 
mends any alteration, may make an order in accordance with such recommendation], which shall 
have effect from such date as may be mentioned therein : 

Provided also, that, where an order in pursuance of the foregoing proviso has been made, 
no further order altering the maxima fixed thereby shall be made until the expiration of another 
period of five years. 

“fn-A. A licensee may charge a consumer a minimum charge for energy of such amount 
and determined in such maimer as may be specified by his license. 
Minimum charges. and such minimum charge shall be payable notwithstanding that 

no energy has been used by the consumer during the period for 
•which such minimum charge is made.] 

12. The price to be charged by the licensee and to be paid to him for energy supplied for 

the public lamps, and the mode in which those charges are to be 
Charge for supply for public ascertained, shall be settled by agreement between the licensee 

lamps. and the Provincial Government or the local authority, as the case 

may be, and, where any difference or dispute arises, the matter - 
shall be determined by arbitration. 

Testing and Inspection. 

13. The licensee shall establish at his own cost and keep in proper condition such number 
of testing stations, situated at such places within reasonable distance 
from any distributing main, as the Provincial Government may 
direct for the purpose of testing the pressure or periodicaly of the 
supply of energy m the distributing main, and shall supply and 
keep in proper condition thereat, and on all premises from which he 

-supplies energy, such instruments for testing as an Electric Inspector may approve, and shall supply 
-energy to each testing station for the purpose of testing. 

14. The licensee shall afford all facilities for inspection and testing of his works and for the 

Facilities for testing reading, toting and inspection of his instruments, and may, on 

5 each occasion of the testing of his works or the reading, testing or 

nspection of any instruments, be represented by an agent, who may be present, but shall not interfere 
with the reading, testing or inspection. 

15. On the occasion of the testing of any works of the licensee by an Electric Inspector reason- 

able notice thereof shall be given to the licensee ; and the testing 
Testing of works. shall be carried out at such suitable hours as in the opinion of the 

Electric Inspector, will least interfere with the supply of energy by 


licensee to establish testing 
stations and keep instruments 
for testing. 


LEG-. REF. 

1 The second proviso was re-numbered as 
sub-clause (2) and the wotcLs “Provided, 
secondly, that” were omitted by sec. 26 of 
the Indian Electricity (Amendment) Act (I 
of 1922) . 

2 The third proviso was re-numbered as 
sub-clause (3) and the wordB “Provided, 
thirdly, that” were omitted by ibid. 

3 The words “or is satisfied” were omit- 
ted by sec. 27 of the Indian Electricity 
(Amendment) Act (I of 1922). 

4 These words were substituted for the 
words “may, after such inquiry (if any) as 
it thinks fit, make an order accordingly,” by 
ibid. 

6 This clause was inserted by sec. 28 of 


ibid. 


Cl- 11- A. — OL 11- A is the only provision 
which empowers or authorises the licensee to 
levy -minimum charges. But such power can 
only be exercised by a licensee through a con- 
tract entered into with the consumer. When 
there is no* such contract with an intending 
consumer, the licensee cannot claim or sue for 
minimum charges. 6? OaL 1047=40 O.W.N. 
789=A.I.R. 1936 Cal. 265. 

Cl. 12 only applies to the preliminary ne- 
gotiations leading up to on agreement for 
the supply of electricity. It does not apply to 
a dispute arising as to the amount due for 
fleet ricity supplied for any particular yctu- 
46 P.L.R. 218=1944 Lah. 441. 



1*270 


The Civil Court Manual (Imperial Acts). [Sch. 

the licensee, and in such manner as the Electric Inspector may think fit ; but, except under the 
provisions of an order made in each case in that behalf by the Provincial Government, the Electric 
Inspector shall not be entitled to have access to, or interfere with, the works of the licensee at any 
points other than those at which the licensee himself has access to the same ; 

Provided that the licensee shall not be held responsible for any interruption or irregularity 
in the supply of energy which may be occasioned by, or required by the Electric Inspector for the 
purpose of, any such testing as aforesaid : 

Provided, also, that the testing shall not be made in regard to any particular portion of the 
works oftener than once in any three months, unless in pursuance of an order made in each case in 
that behalf by the Provincial Government. 

Plan*. 

16. (i) The licensee shall, after commencing to supply energy forthwith cause a plan to be* 

made of the area of supply, and shall cause to be marked thereon 
Plan of area of supply to be the alignment 1 [and, in the case of underground works, the approx i* 

made and kept open for inspec- mate depth] below the surface of all his then existing electric 

tion. supply-lines, street-distributing boxes and other works, and shall 

once in every year cause that plan to be duly corrected, so as to 
show the electric supply-lines, street-distributing boxes and other works for the time being in position* 
The licensee shall also, if so required by an Electric Inspector, came to be made sections showing 
the approximate level of all his existing underground works other than service-lines. 

a [ (2) Every such plan shall be drawn to such scale as the Provincial Government may 
require: provided that no scale shall be required unless maps of the locality on that scale are for the 
time being available to the public.] 

*[(3) Every such section shall be drawn to horizontal and vertical scales which shall be 
such as the Provincial Government may require.] 

(4) Every plan and section so made or corrected, or a copy thereof marked with the date 
when it was so made or corrected, shall be kept by the licensee at his principal offie or place of 
business within the area of supply, and shall at all reasonable times, be open to the inspection of all 
applicants, and copies thereof shall be supplied on such terms and conditions as may be prescribed 
by rules under the Indian Electricity Act, igio. 

(5) The licensee shall, if required by an Electric Inspector and, where the licensee is not a 
local authority, by the local authority (if any) concerned, supply free of charge to such Electric Inspector 
or local authority a copy of every such plan or section duly corrected so as to agree with the original 
kept at the principal office or place of business of the licensee. 

Additional notice of certain works , 

17. On the day next preceding the commencement of any such works as are referred to in 

section 13 of the Indian Electricity Act, 1910, the licensee shall, in 
Notice to Electric Inspector. addition to any other notices which he may be required to give,. 

serve upon the Electric Inspector, or such officer as the Provincial 
Government may appoint in this behalf for the area of supply, a notice in writing stating that he is 
about to commence the works, and the nature and position of the same. 


THE EMPLOYERS* LIABILITY ACT (XXIV OP 1938). 

\24th September , 1938. 

An Act to declare that certain defences shall not be raised in suits for damages in British . 
India in respect of injuries sustained by workmen . 

Whereas it is expedient to declare that certain defences shall not be raised 
in suits for damages in British India in respect of injuries sustained by workmen ; 
It is hereby enacted as follows : — 


Short title and extent. 


Definitions. 


1. (1) This Act may be called The Employers* 
Liability Act, 1938. 

(2) It extends to the whole of British India. 

2. In this Act, unless there is anything repug- 
nant in the subject or context, — 

{a) cc workmen 99 means any person who has entered into, or works under 
a contract of, service or apprenticeship with an employer whether by way of 
manual labour, clerical work or otherwise, and whether the contract is expressed 
or implied, oral or in writing, and 

{b) “ employer 99 includes any body of persons whether incorporated or 
not, and any managing agent of an employer, and the legal representatives of a 
deceased employer, and, where the services, of a workman are temporarily lent 


LEG. BEE. Act I of 1922. 

1 These words were substituted for the 2 These sub-clauses were substituted by sec- 
words "and the approximate height above or 29 of ibid. 
depth* * by see. 2$ of the Indian Electricity ~ 
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or let on hire to another person by the person with whom the workman has entered,, 
into a contract of service or apprenticeship, means such other person while the- 
workman is working for him. . . 

Defence of common employ- 3 * Where personal injury is caused to a 

ment barred in certain cases, workman — 

(a) , by reason of the omission of the employer to maintain in good and 
safe condition any way, works, machinery or plant connected with or used in his 
trade or business, or by reason of any like omission on the part of any person in the 
service of the employer w ho has been entrusted by the employer with the duty 
of seeing that such way, works, machinery or plant are in good and safe condition 
or 

(b) by reason of the negligence of any person in the service of the employer 
who has any superintendence entrusted to him, whilst in the exercise of such 
superintendence ; or 

(c) by rea son G f the negligence of any person in the service of the employer 
to whose orders or directions die workman at the time of the injury was bound 
to conform and did conform, where the injury resulted from his having so conformed; 
or 

(d) by reason of any act or omission of any person in the service of the 
employer done or made in obedience to any rule or bye-law of the employer (not 
being a rule or bye-law which is required by or under any law for the time being 
in force to be approved by any authority and which has been so approved) or 
in obedience to particular instructions given by any person to whom the employer 
has delegated authority in that behalf or in the normal performance of his duties ; 
a suit for damages in respect of the injury instituted by the workman or by any 
person entitled in case of his death shall not fail by reason only of the fact that 
the workman was at the time of the injury a workman of, or in the service of, 
or engaged in the work of, the employer. 

4. In any such suit for damages, the workman shall not be deemed to have 

undertaken any risk attaching to the employment 
Risk not to be deemed to unless the employer proves that the risk was fully 
M knov^Edjze SUmed without explained to and understood by the workman and that 

the workman voluntarily undertook the same. 

5. Nothing in this Act shall affect the validity of any decree or order of a 

Saving. Civil Court passed before the commencement of this 

Act in any such suit for damages. 


THE EMPLOYMENT OP CHILDBEN ACT (XXVI OP 1938). 

[Amended by Act XV of 1939. Rep . in parts by Act XXV of 1942.] 

[uf December , 1938. 

An Act to regulate the admission of children to certain industrial employments . 
Whereas it is expedient to regulate the admission of children to certain 
industrial employments ; It is hereby enacted as follows : — 

Short tide and extent. U (*) Th “ Ac * ma y be “H** The Empl ° y - 

ment of Children Act, 1938. 


Sec. 3: Assessment of damages — TTnder- 
lying principle. — In determining the amount 
of damages under the Employers’ Inability 
Aet in a case where the workman dies as n. 
result of personal injuries caused to him, the 
underlying principle is that his dependants 
mnst be awarded, dmaages equivalent to the 
pecuniary loss that they have sustained by his 
death. The damages should be calculated 
in such a manner as to place the dependents 
in such pecuniary circumstances as if the de- 
ceased workman were still alive.. When the 
workman at the time of the accident is 20 
to 26 years of age his dependants should re- 
<»rj.Ye compensation amounting approximately 
to his earnings for a period of twenty years 
after certian deductions have been made. 221 


I.O. 655. 

Sce. 3 ( d ) : Applicability — Personal 

INJURY CAUSED TO WORKMAN BY NEGLIGENCE 

of coemployee. — The words “or in the nor- 
mal performance of Ms duties 3 3 in sec. 3 (d) 
of the Employers’ liability Act, relate to the- 
workman whose negligence has led to the ac- 
cident which has resulted in personal injury 
to another workman. This clause, therefore, 
applies where personal injury resulting in 
death is caused to a fireman working on an en- 
gine as a result of an accident due to the 
negligence of a co-employee who was driving 
the engine in the normal performance of Ms 
duties. The defence of common employment 
is not available to the employer in such a case* 
221 I.O. 655., 
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(2) It extends to the whole of British India. 

2. In this Act — 

(a) ec competent authority ”, in respect of a major port, as defined in the 
Definitions. Indian Ports Act, 1908, and in respect of a federal 

railway, as defined in the Indian Railways Act, 1890, 
means the Central Government, and in any other case means the Provincial Gov- 
ernment ; 

x [(6) * occupier 2 3 of a workshop means the person who has ultimate control 
^ver the affairs of the workshop ; 

(c) 6 prescribed 3 means prescribed by rules made under this Act ; 

(d) ‘workshop 5 means any premises (including the precincts thereof) wherein 
any industrial process is carried on, but does not include any premises to which 
the provisions of section 50 of the Factories Act, 1934, for the time being apply.] 

3. (1) No child who has not completed his 

°f^P 1 °y mcnt fifteenth year shall be employed or permitted to work 
U ° ccupa- in any occupation connected with the transport of 
passengers, goods or mails by railway. 

(2) No child who has not completed his fifteenth year shall be employed 
or permitted to work in any occupation involving the handling of goods within 
the limits of any port to which for the time being any of the provisions of the Indian 
Ports Act, 1908, are applicable. 

i[( 3 ) No child who has not completed his twelfth year shall be employed, 
•or permitted to work, in any workshop wherein any of the processes set forth in 
the Schedule is carried on : 

Provided that nothing in this sub-section shall apply to any workshop wherein 
.any process is carried on by the occupier with the aid of his family only and without 
•employing hired labour or to any school established by, or receiving assistance 
• or recognition from, a Provincial Government.] 

a [3-A. The Provincial Government, after giving, by notification in the official 
Gazette, not less than three months’ notice of its intention 
Powor to amend the so to may, by like notification, add any description 
Schedule. 0 f process to the Schedule, and thereupon the Schedule 

: shall have force in the Province as if it has been enacted accordingly. 

3-B. Before work in any of the processes set forth in the Schedule is carried 
on in any workshop after the 1st day of October, 
Notice to Inspector before 1 939, the occupier shall send to the inspector, within 
carrying on work in certain whose local limits the workshop is situated, a written 
processes. notice containing — 

(a) the name and situation of the workshop, 

(b) the name of the person in actual managment of the workshop, 

(<?) the address to which communications relating to the workshop should 
be sent, and 

(d) the nature of the processes to be carried on in the workshop. 

3-C. If any question arises between an inspector and an employer as to 
whether any child has or has not completed his twelfth 
Dispues as age, or y ear? as the case may be, the question 

shall, in the absence of a certificate as to the age of such child, granted by a pres- 
cribed medical authority, be referred by the inspector for decision to the prescribed 
medical authority.] 

4, Whoever employs any child or permits any child to work in contravention 
p , °f the provisions of section 3 1 for fails to give notice 

611 _ as required by section 3-B] shall be punishable with 

fine which may extend to five hundred rupees. 

5. (1) No prosecution under this Act shall be 

flfencS** 121 * relatms t0 instituted except by or with the previous sanction of 
0 enccs * an inspector appointed under section 6. 


LEG-. BEE. 

l Added "by Act XV of 1939 . 


2 Secs. 3-A to 3-0 added by Act XV of 

1939. 
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1 f(2) Every certificate as to the age of a child which has been granted by 
-*a prescribed medical authority shall, for the purposes of this Act, be conclusive 
evidence as to the age of the child to whom it relates.]. 

(3) No Court inferior to that of a Presidency Magistrate or a Magistrate 
*©f the first class shall try any offence under this Act. 

6. The competent authority may appoint persons to be inspectors for the 

purpose of securing compliance with the provisions 
Appointment of inspectors. of this Act, and any inspector so appointed shall be 

deemed to be a public servant within the meaning of 

the Indian Penal Code. 

7. (1) The competent authority may by notification in the official Gazette 

Power to make rules. and subject to the condition of previous publication 

make rules for carrying into effect the provisions of 

this Act. 


(2) In particular and without prejudice to the generality of the foregoing 
power, such rules may — 

(a) regulate the procedure of inspectors appointed under section 6, and 

(b) make provision for the grant of certificates of age in respect of young 
persons in employment or seeking employment, 2 [the medical authorities] which 
may issue such certificates, the form of such certificate, the charges which may 
be made therefor, and the manner in which such certificates may be issued : 

Provided that no charge shall be made for the issue of any such certificate 
if the application is accompanied by evidence of age deemed satisfactory by the 
.authority concerned. 

8. [Amendment of section 6, Act XV of 1908.] (Repealed by Act XXV 

1942-) 


a THE SCHEDULE. 
(See Sections 3, 3-A and 3-B.) 
List of processes . 

1. Bidi making. 

2. Oarpet weaving. 

3. Cement manufacture, including bagging of cement. 

4. Clothing-printing, dyeing and weaving. 

5. Manufacture of matches, explosives and fire works. 

6. Mica-cutting and splitting. 

8 . Shellac manufacture. 

8 . Soap manufacture. 

9. Tanning. 

10. Wool cleaning. 


THE INDIAN EVIDENCE ACT (I OP 1872). 


Year. 

No. ! 

i 

Short title. 

Amendments. 

1872 

I 

Hie Indian Evidence Act, 
1872. 

Repealed in part 44 and 45, Viet., c. 58. 

sec. 127, X of 1897 ; XII of 1927. 
Repealed in part and amended, X of 1914. 
Amended, XVIII of 1872 ; III of 1887 ; 
III of 1891, ss. i to 8 ; V of 1899 5 XVIII 
of 1919*; XXXI of 1926 ; X of *927 ; 

| XXXV of 1924 ; I of 1938. See Act XXX 



I 

of 1939. 


For Statement of Objects and Reasons, see Gazette of India, 1868, p. 15745 for the draft or preliminary 
Report of the Select Committee, dated 31st March, 1871, see ibid 1871, Pt. V, p. 273, and for th 
second Report, of the Select Committee, dated 30th January, 1872, see ibid., 1872, Pt, V, p. 34 ; foe' 
discussions in Council, see ibid., 1868, Supplement pp. 1060 and 1209, ibid., 1871, Extra Supplementr 
p. 42, and Supplement, p. 1641 and ibid., i8»-2, pp. 136 and 230.' , 


LEG. REF. 

1 See. 5, cl. (2) substituted by Act XV 
•of 1939. 

C. C. M. — 285 


2 Substituted by Act XV of 1939 . 

8 Schedule added by Act XV of 1939. 
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Preamble. 


Short title. 


THE INDIAN EVIDENCE ACT (I OP 1872 ). 

[i5*A March , 1872* 
Whereas it is expedient to consolidate, define,, 
and amend the law of evidence ; It is hereby enacted 
as follows : — 

PART I. 

Relevancy of Facts. 

CHAPTER I. 

Preliminary. 

1. (1) This Act may be called The Indian Evi- 

dence Act, 1872. 


Sec .1. — Rules in this Act are rules of 
logic. 1914 M.W.N. 931. Act is not exhaus- 
tive- 39 0. 164=15 O.W.N. 1053=14 O.L.J. 
375; 14 C. 721. Act not exhaustive of the 
rules of evidence and the Courts can invoke 
the aid of the principles of jurisprudence of 
English law as supplementing and explain- 
ing the rules given in the Act. 39 M. 449= 
28 M.L.J. 329. In construing a statute like 
the Evidence Act which is exhaustive where 
any fact intended to be established has to be, 
in accordance with the scheme of the Act, 
found to be relevant under a provision con- 
tained in the Act before it can be allowed to 
be proved, any argument based on plausibi- 
lity can have no effect. The Court must 
therefore ignore any other consideration and 
confine itself strictly to the provisions of the 
Act and come to a conclusion as to the rele- 
vancy of a fact on the interpretation of the 
provisions of the Act regardless of the fact 
whether the conclusion ultimately arrived at 
is in accordance with commonsense view of 
things or not. A.I.R. 1945 Lah. 23=46 Or. 
L.J. 296 (E.B.). In questions relating to 
matters expressly provided for in the Act, it 
must not be dealt with as a mere modification 
of the law of evidence prevailing in England. 
The Act is no doubt mainly based upon the 
English Law; but it is by no means an exact 
reproduction of it- The English Law of evi- 
dence also has never been codified ( and judi- 
cial decisions may well have developed or ex- 
panded some of its principles since 1872 . 
Caution is therefore necessary in the applica- 
tion of English authorities on the subject in 
an Indian Court. I.L.R. (1942) Ear. (E.C.) 
56=46 C.W.N. (F.R.) 9=5 Fed.L.J* 47=3 
A.I.R. 1942 F.C. 22. The Act is, as it was 
intended to be a complete Code of the law of 
evidence in British Burma. 1938 R.L.R. 190 
=175 I.C. 465=1938 R. 177 (F3.) See 

also 65 C.L.J. 520=41 C.W.N. 1103. The 
provisions of the Act are independent of the 
rules of procedure contained in the C rimina l 
Procedure Code and must have fnll scope, un- 


less clearly repealed or altered by another sta- 
tute. 7 L. 84=94 1.0. 901=1926 L. 88. The 
records of the German Court authenticated 
in the manner prescribed by secs. 14 and 15 
of the English Extradition Act are admissi- 
ble in evidence. 39 0. 164=15 C.W.N. 105$ 
^=12 I.C. 273. Evidence properly admitted 
for on© purpose must be admissible for all 
purposes in the cause. 37 B. 122=40 LA. 1 
=24 M.L.J. 176=17 O.W.N. 388 (P.C.) (On 
appeal from 12 Bom.L.R. 316=5 I.C. 457). 
See also 11 Bom.L.R. 926=4 1.0. 652. Where 
a party having once denied on a reconsidera- 
tion subsequently admits the genuineness of 
a document, a Court could not be precluded 
from taking such document into consideration. 
1941 O. 189=1910 O.W.N. 1344=192 I.C. 


259. No Court has a right to look at any 
document or any papers other than those on 
the record unless the Judge gives to the par- 
ties to the suit an opportunity of being heard 
and making their submission with regard to 
what is contained in such documents. 192& 
C. 194. The mere summoning of a record 
does not constitute it a part of the evidence- 
in the case in which it is summoned. The 
contents in those documents, if sought to be 
relied upon, must be formally proved. 1949’ 
A.WJJ. (B.R.) 153=1940 R. D. 242. A 
Court is not bound to treat the registration 
endorsement as conclusive proof of the fact 
of execution; but H can treat it as sufficient 
proof thereof. 1940 N.L.J. 437=1940 Nag.. 

Statement# made at the local inspec- 
tion axe inadmissible and a judge should not 
bring such statements into the case as evi- 
dence. No statement by any person is evi- 
dence unless given on oath in themtne^'_o»^* 
1935 N. 60. See also 24 Pat- 379=1945 Pat. 
453. Conjecture should not be tbe basis or 
a judgment 1924 If. 363. Statement _ Jfhieh 
are not admissible in evidence cannot be 
dered admissible by consent of parties. 19*3 
TtiTZ nL. 1824 P. 283; 36 1.0. 90R 
Unless a party can be found to hare best 
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estopped from objecting to the admissibility 
of particular pieces of evidence. A.I.R. 
1942 Mad. 528=(1942) 1 M.L.J. 485. Omis- 
sion to object to the reception of evidence 
does not make irrelevant evidence relevant 
and the objection can be taken on second ap- 
peal 44 B. 192=55 I.O. 316=22 Bom.L.R. 57. 
See also 47 M.L.J. 640; 1924 N. 358; 79 1.0. 
1029=1924 A. 918; 40 I.O. 553; 135 I.O. 
572=1931 M. 601. No doubt the proper 
time to take an objection as to the admissibi- 
lity of a document is when the document is 
tendered in evidence, but the omission to ob- 
ject to a document ’which is not in itself ad- 
missible ■will not constitute such document 
evidence. It is the duty of the Court to ex- 
clude all irrelevant evidence, even if no objec- 
tion is taken to its admissibility by the par- 
ties. The question of relevancy of a document 
is a question of law and can be raised at any 
stage. 49 C.W.N. 791=1945 Cal. 492. Where 
'a piece of evidence not proved in the proper 
manner has been admitted without objections, 
the opposite party cannot challenge it at a la- 
ter stage. But this principle, does not apply 
where evidence har been received without ob- 
jection. in direct contravention of an impe- 
rative provision of law. 27 C.W.N. 134= 
1922 C. 160. See also 1939 A. 61=1939 
A.L.J. 128. There can be no conditio nrl 
admissibility of a document. There cannot 
be an order that while a document is inad- 
missible as lease, it is admissible as a re- 
ceipt. If it is held to be not a lease, it can 
be admitted unconditionally. But if it is 
held to be a lease, it cannot be admitted as a 
receipt. 1941 A.W.R. (Rev.) 979=1941 R.D. 
932. An objection as to the mode of proof 
not taken in the Courts below cannot be 
taken for the first time in second appeal. 64 
I.O* 266=36 C.L.J. 186. An erroneous omis- 
sion to object to evidence irrelevant and 
consequently inadmissible under any cir- 
cumstances, does not make it admissible. But 
the Court will not entertain for first time in 
appeal an objection that a document not ad- 
missible has been improperly admitted in 
evidence. 45 C. 159=21 C.W.N. 996; 3 

I Ah. 59=1922 L. 281; I.L.R. (1937) JEST. 
68=1937 N. 13. If a party to a suit con- 
sents to the recitals in prior judgment being 
taken as proof of a will, he cannot object 
appeal,. 43 M.L.J. 448. A Court 
refusing to admit a piece of evidence 
in the first instance has no jurisdiction to 
take the same into consideration at a subse- 
quent stage, unless some good explanation or 
reason is shown by the pariy producing the 
same. Once a document is admitted at a 
late stage by a dodge or trick, there is an 
end of the matter. 182 I.C. 407=1939 Pat. 
530. Documentary evidence relevant to the 
case and admitted without objection in the 
first Court cannot be objected to in appeal 
on the ground that it is not admissible for 
the purposes for which it has been used. 40 
TO. 553; 32 PXJB. 470=134 I.O. 770. 
See also 167 I.O. 190=I.L.R. (1937) N. 68= 
1937 N. 13; 45 P.LJ&. 325. Evidence which 


is relevant under any circumstances whatso- 
ever must he distinguished from evidence 
which is admissible if certain conditions 
were fulfilled. 9 I.O. 211=13 O.L.J. 18. In 
the latter case objection should be taken at 
the earliest possible stage and if such objec- 
tion is not taken the appellate Court will not 
entertain it- 9 I.C. 211=13 O.L.J. 18. An 
objection relating to the mode of proof of 
a document must he raised when the docu- 
ment is sought to be put in evidence and 
not at a later stage. 63 C. 1053=1936 
C. 316. There is a distinction between the 
relevancy and admissibility of a docu- 
ment. Evidence which is not relevant under 
provisions of the Act cannot be made rele- 
vant because it is let without objection. If 
a document is inadmissible on account of a 
defect which could be cured by the person 
relying on it if an objection had been taken 
at the proper time, no objection as to its 
admissibility can be allowed at a later 
stage. But the omission to object to the 
admission of irrelevant evidence cannot 
possibly make it relevant. 1936 L. 114. 
When at trial, admissibility of evi- 
dence is objected to, it is the duty of the 
trial Judge to decide at once whether it is 
admissible. If he holds it inadmissible the 
document should not find a place on the re- 
cord and assessors or jurors should be warn- 
ed not to rely on it. 50 I.O. 481=98 P.L.B. 
1918. Where the Court passed an interlocu- 
tory order that the evidence was admissible 
such an order can legally be varied by the 
Court, though in practice it is not often 
done. Court therefore can hold the evi- 
dence as inadmissible which was formerly 
held admissible. 39 P.L.R. 262=1937 L. 
176. It is wrong for a Civil Court to rely 
too much on decisions in criminal cases when 
deciding questions of title in civil suits. 21 
P.L.T. 873. See also 21 Pat. 601=23 Pat. 
L.T. 354=1942 Pat. 432 (award in criminal 
Court in maintenance proceedings) . A 
party who did not object to the admissibi- 
lity of secondary evidence of a registered 
will even in his appeal memo, cannot he 
allowed to urge it. 31 I.C. 600. The re- 
levant point of time in the proceedings at 
which the condition of admissibility must be 
fulfilled is the time when it has to he admit- 
ed hy the Court before which the evidence 
is produced and relied on and not the mo- 
ment when the case is decided. 190 I.O. 849 
*=1940 N.L.J. ^59=1940 Nag. 340. No 
statement of counsel concerning relevant 
facts in the case can be accepted otherwise 
than in the witness-box. 1935 N. 69=17 
N.L.J. 189. Parties, if so minded* may 
ordinarily agree that evidence shall be 
taken in a particular way. That is not a 
matter which can be said to affect the juris- 
diction of the Comt. It is merely that par- 
ties allow certain materials to be used as 
evidence which apart from their consent can- 
not be so ns e d. 43 M.LJ. 448=1922 M. 394 
[43 M. 609; 38 M. 160, EolL] The 
omission by a party to prevent irrelevant 
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. Extent. 


It extends to the whole of British India, and applies to all judicial pro- 
at. ceedings in or before any Court, including Courts- 

, martial pother :han Courts-martial convened under the 

Army Act] 2 [the Naval Discipline Act or that Act as modified by the Indian Navy 
(Discipline) Act, 1934,] 3 [or the Air Force Act] but not to affidavits 4 presented 
to any Court or officer, not to proceedings, before an arbitrator ; 


LEG. KEF. 

1 Inserted by Act XVIII of 1919. 

But see the Army Act (44 & 45 Viet., c., 
53), see. 127, which is as follows: — 

“A Court-martial under this Act shall not, 
as respects the conduct of its proceedings, or 
the reception or rejection of evidence or as 
respects any other matter or thing whatso- 
ever be subject to the provisions of the 
Indian Evidence Act, 1872, or to any Ant, 
law or ordinance of any legislature whatso- 
ever, other than Parliament of the United 
Kingdom. ’ 9 Act I of 1872 is (subject to 
such modifications as the Governor-General 
in Council may direct) applicable to all pro- 
ceedings before the Indian Karine Courts. 
See the Indian Maxine Act (XIV of 1887), 
.sec. 68. 

2 Inserted by Art XXXV of 1934. 

3 Inserted by Act X of 1927. 

4 As to practice relating to affidavits, see 
Oivil Procedure Code, 1908, sec. 30 (c) and 
Sch. 1, O. XIX; Cr.P. Code, 1898 r secs. 
539 and 539- A. 


evidence from being admitted will not in the 
absence of a deliberate consent to waive ob- 
jections, cure the defect. 36 I.C. 906. When 
the lower Court has given a finding that the 
document is legally proved, the appellate 
Court should sparingly interfere with the 
findings when no objection was taken at the 
hearing. 32 I.C. 730; 10 O.WJST. 173=rl933 
O. 128. It does not follow that a document 
is invalid, merely because it may not be ad- 
missible in evidence. 1923 N. 109. Where 
a document is admitted without proof but 
without obje^ion in the trial Court, no ob- 
jection to its admissibility on the ground of 
want of formal proof can be taken in appeal. 
44 I.G. 422=3 P.L.J. 306. If a document 
is once admitted in the lower Court with- 
out objection, no party can take objection 
to its being referred to by Ike Court. 36 

1.0. 96=10 S.L.R ; 4. Where the only rea- 
son given for admitting a document in ap- 
peal is that it is a public document but it 
relates to facts which the defendant is en- 
titled to meet, the admission is illegal. 150 

1.0. 306=1934 1ST. 124. Legal practitioners 
should confine themselves to such documents 
as were produced by them and exhibited in 
the case. If Ike record of another case 
happens to be in Court for a specific pur- 
pose it cannot be treated as evidence in the 
case for any purpose other than the on© for 
which it was summoned. 131 I.O. 513=1931 
A. 600. It is not safe to assume that a case 
•must be false if some of the evidence in 
support of it appears to be ambiguous or is 
^dearly untrue. There is on some occasions 
a tendency amongst litigants to back up a 


fal8e or exaggerated evidence. 
24 C.W.bT. 626 (P.C.). As to admissibility 
of notes of evidence of a speech in a trial 
for sedition, see 1941 O. 33=1940 O.W. 
N. 965; (1943) 1 M.L.J. 843. The 

Court is not entitled to attribute to the wit* 
nesses conspiracy and perjury, unless the 
story told by them, coupled with the sur- 
rounding circumstances is of itself so unna- 


tural and improbable that only on© conclu- 
sion, viz., conspiracy and perjury, is reason- 
ably possible. 1934 P.C. 12=66 M.L.J. 151 
(P.C.). An appellate tribunal may bring its 
knowledge of life and business to bear 
even in cases where in the lower Court con- 
temporary communications and course of 
business are used, and it can say that evi- 
dence given about them at the trial cannot 
be true. 34 I.O. 273 (P.C.). In a matter of 
appreciation of evidence and the credibility 
of witness the opinion of the trial judge 
should not be lightly disturbed on appeal. 
39 B. 386=42 I.O. 119=28 M.L.J. 593 
(P.C.). Also 43 0. 707=31 M.L.J. 1=43 
LA. 73 (P.C.) ; 28 O.L.J. 306=48 I.C. 561; 
39 A. 426; 39 I.O. 666; 27 I.O. 276=) 
20 O. L. J. 501; 76 I.O. 63=46 M.L.J. 
334. When dealing with a version spread 
over several consecutive stages, care- 
ful regard should be had to them all 
and their truth or falsehood must be tested 
on a review of the entire case- The inci- 
dents have to be judged in the light of what 
preceded and followed, and it would be an 
error to segregate the incidents and test 
their veracity in isolation. 52 L.W. 57=72 


C.L.J. 263=1940 P.C. 93 (P.C,). A wit- 
ness’s evidence should not be rejected mere- 
ly because he appeared to be nervous while in 
the box. 187 I.O. 74=1940 A.L.J. 26= 
1940 All. 175. The fact that the witnesses 


for one of the parties to a suit happen to be 
his employees is not a sufficient ground for 
not relying on their evidence, especially 
when none but the employees could be ’wit- 
nesses to the transaction in dispute. 189 I.CL 
232=1940 Pat. 629. Where the rejection of 
a witness’s evidence by the trial Judge is 
solely based on (ho evidence, oral and docu- 
mentary, placed before him, and he mak e s 
no comment on the demeanour of the witness 
or on his truthfulness apart from co mm ents 
on ike probabilities of the trutk of ike story 
actually told by him viewed in the light of 
the surrounding circumstances, the appel- 
late Court is in as good a position to judge 
of the matter as the trial Court 1934 PJL 
12=66 M.L.J* 151 (P.C.). See also 8 Luck, 
315=1933 O. 128; 76 I.C. 63=46 M.L.J* 
334. Where ike evidence produced by one 
party is in direct conflict with the evidence 
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produced "by ih© other the foHOwin^., tests 
gray he applied for judging the veraiftty of 
the "witness: (1) the evidence "which is con- 
sistent with the finding -which is already es- : 
tablished; (2) 'the comparative ne&nless in 
relationship of the witness j (3) the impar- 
tiality of the witnesses; (4) the inherent 
probability of their statements; (5) the 
impression created in the minds of the J udge 
by the demeanour of the witnesses in the 
box. 9 L. 121=1933 0. 197. See also 1942 
O.WJST. (B.R.) 578; 1941 A.M.L.J. 67. Mere 
verbal contradictions and discrepancies ar© 
got sufficient to discredit the clear and con- 
sistent testimony of eye-witnesses, which is 
also supported by the circumstantial evi- 
dence. The measure of stupidity of these 
witnesses especially when they are villagers, 
is not the measure of their veracity and 
truthfulness. 8 Luck. 570=1933 0. 333. 
See also 56 M. 356=64 M.L.J. 439. When 
a witness makes a reckless statement which 
appears to be altogether false, the safest 
course is not to place any reliance on his 
evidence. 11 O.W.N. 950=1934 A. 388. Dis- 
k crep ancles in the statements of witnesses 
on material points should not lightly Jbe pass- 
ed over, as the value of their testimony is 
seriously affected by them. 36 A. 187=26 
J&CL.J. 442=23 r.O. 715 (P.CL). As to 
appreciation of evidence, see 45 M.L.J. 438 
=23 C.WJST. 589=77 LO. 141 (P.O.), Mis- 
apprehension implies a positive and demons- 
trable mistake or misunderstanding, whereas 
misappreciatiou of evidence is more subjec- 
tive and by no means so capable of logical 
demonstration. T.B.B. (1938) N. 442=177 
I.C. 605 (2) =19 38 N. 394. It cannot be 
said to be an axiom of law that every Court 
must reject examioation-in-chief whenever 
cross-examination does not confirm it. A 
Court may believe any witness or any part 
of any witness *s evidence and disbelieve any 
other part and it is entitled to come to the 
conclusion* that the examination-in-chdef is 
true and that statements in cross-examina- 
tion are false- 1937 M.W.H. 986. Iiow 
status -of witness is not sufficient to discre- 
dit them. 1924 M.W.N, 445=1924 P.C. 106 
P*C. Where the parties to a suit are at 
issue on a vital question, such as the genu- 
ineness of defendant J s signature to the docu- 
ment sued on, the safe principle is to consi- 
der which story fits in with the admitted 
circumstances and resulting probabilities. 
The Privy Council upheld the finding of the 
Chief Court as to the genuineness of the 
signature, in reversal of the decision of the 
first Court. 38 C. 805=21 M.L.J\ 1127 
=38 IJL 155 (P.C.). In a dispute as to 
facts, great weight, naturally attaches to the 
finding of the trial Judge* 15 C.WJ7. 717 
=10 1.0. 963 (P.C.). The fact that a 

witness makes mistakes in identification is 
no reason for discrediting his evidence in 
.other matters. 45 A. 300=21 A.L.J. 143= 
1923 A. 352. In India where references to 
time are generally mere approximations 
■there is large margin of honest error. 15 


&omJ*B. 297=19 I.C. 326. A theory of im- 
probability in order to prevail against posi- 
tive evidence must be dear and cogent; it 
must be such as to justify the rejection of 
the positive evidence as concoeted and un- 
reliable. 24 C.WJST. 860=59 I.O. 814=47 
C. 1043. Presumption against misconduct 
is among the probabilities to be taken into* 
account in estimating the value of evidence 
and where the character and position of the 
person is above reproach this probability be- 
comes stronger. The mere fact that this or* 
that thing in a complete transaction is im- 
probable does not count for much as against 
dear and distinct evidence of reliable wit- 
nesses. 39 C. 244=13 I.C. 577=16 C.W.N. 
266. The mere fact that the promissory note 
is stamped with a King Edward stamp does 
not prove that the note was executed in 1911 
and not in 1915, in the absence of any evi- 
dence that there were no King Edward 
stamps in existence in 1915. 1923 L. 601. 
Where a witness keeps quiet for many days 
after the occurrence and comes forward after 
the police had made a discovery he is not re- 
liable. 1923 Jj. 438 (2). Without delibe- 
rately intending to tell a lie human beings 
are prone to believe what they wish, to con- 
found what they believe with what they 
heard and to ascribe to memory what is> 
merely the result of imagination. 8 O.I».J. 
433=1922 O. 178. The evidence of respect- 
able persons with special means of knowledge 
owing to relationship to the parties on the 
matters they depose to should not be viewed* 
with suspicion especially ,in cases where only 
oral evidence will Ordinarily be available- 25 
I.C. 660=7 O.L.J. 383. It is a good work- 
ing rule not to act upon the evidence of per- 
sons who are vitally interested in the result 
of the case, unless that evidence receives* 
corroboration. 1922 P. 111. WheTe a party 
comes into a Court with a story, which can- 
not be believed in its essential details, it is.- 
impossible to rely on a part of the story for 
the purpose of convicting the accused. 19 Cr. 
L.J. 877=47 I.C. 73. The maxim falsus in 
uno falsies in omnibus is a maxim of ancient 
origin which is now not implicitly followed 
by Courts in the appreciation of evidence. It 
is the duty of the Court to sift the evidence 
and separate the truth from the falsehood, if 
it can. 1923 B. 30. It is generally unsafe 
to apply the doctrine falsus m uni falsus in 
omnibus to evidence of witnesses in India. 
Where the evidence is substantially correct 
simply because there are deliberate . false- 
hoods in it, it should not be totally rejected* 
10 O.W.N. 482=1933 O. 269. Circumstan- 
tial evidence is evidence of circumstances, aa 
opposed; to what is called direct evidence. 10 
I.O. 929=12 Cr.L.J. 329. Circumstantial' 
evidence in order to justify a conviction 
must he exhaustive and must exclude the 
possibility of guilt of any other person or 
must point conclusively to the complicity of 
the accused. 38 I.C. 759=32 P-B. # (Cr.) 
1916. Circumstantial evidence must like any 
'Other evidence be tested and weighed an® 
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must prevail or not by its own inherent prov- 
ing force. 1 L.W. 1007=26 I.C. 332=16 
Cr.L. J. 38. To justify, an inference of guilt 
from circumstantial evidence the inculpatory 
facts must be incompatible with the inno- 
cence of the accused and must be incapable 
of explanation upon any reasonable hypo- 
thesis other than that of his guilt. 59 I.C. 
358=22 Cr.L.J. 154. See also 65 P.L.R. 
*1917=42 I.C. 129; 8 C.W.N. 278; 39 I.C. 
322. A * chance witness 9 whose evidence so 
commonly discloses a meeting with the very 
person whose admission is required and de- 
tails how the admission was volunteered in 
the course of conversation, though and 
necessarily a false witness, it is proverbially 
rash to rely upon such evidence. 193 I.C. 209 
=1941 O.W.lSr. 565=1941 P.O. 11 (P.C.). 

A judge cannot travel beyond the record 
of the case before him and rely for the re- 
jection of an important witness in the case 
on information gained from other cases heard 
by him. 193 I.C. 327=1941 Lah. 22. Re- 
cord requisitioned — When becomes evidence in 
the case. A record which has been requisi- 
tioned does not become part of the evidence 
in a pending case merely from tie fact that 
it has been requisitioned. If any document 
or statement contained in the record axe re- 
lied upon by a party then they must be duly 
proved and brought on the record as evidence 
in the pending case. 1941 R.D. 868=1941 
O.A. (Supp.) 788=1941 A.W.R. (Rev.) 914. 
Where a document called from a witness is. 
produced by him and that is the document 
required, he should be allowed to prove it so 
that it can be admitted in evidence although 
the demand for the document does not des- 
cribe it as fully as it may. 22 Pat.L.T. 
656=1941 Pat. 202. 

ClECUilSTANTIAL EVIDENCE AS TO MARRIAGE. 
— -Even though the connection between a man 
and a woman was at its inception adulterous 
the presumption of a marriage arises in a 
case where it is established that the husband 
of the woman had divorced her and after 
that they continued to live together, treated 
each other as husband and wife and were 
looked upon by others as such. 35 P.L.R. 
532=1934 L. 517 . Continuous living as 
man and wife raises presumption of legal 
marriage and this presumption is greatly 
strengthened when they are described as man 
and wife in municipal papers. 1934 A. 884. 
A presumption of a marriage arises in a 
case where it is established that the parties 
were living together as man and woman 
and after the death of the man the latter 
was allowed by his reversioners to retain his 
property for a period of 41 years. 1937 
O.W.N. 1221. Where the evidence was that 
a widow after her husband’s death lived with 
his first cousin as man and wife, had several 
children by him, and the two were* together 
cultivating lands and there was nothing to 
show that they were outcasted or their status 
as man and wife was repudiated it would not 
be justifiable to hold that there has not been a 
re-marriage . 18 R.D. 417. See also 1937 O. 

C.C.M. — 286 


W.N. 619=1936 O. 298. Medical certificate 
— Value of. 1937 C. 697. Where the Slide 
taken by the Medical Officer containing a* 
smear of the discharge from the penis of the* 
person accused of adultery was shown to have 
contained spermotoza and it was also proved 
that there was a whitish discharge known as? 
leucorrhoea from the vagina of the woman. 
JECeld, that the evidence was not conclusive 
proof that the two were caught “in flagranti 
delcto” in the very act of coitus. 8 Luck. 
301=1933 O. 148. 

{ 

An approximate estimate of the age of a 
party made by third parties who might 
not have had any specified means of know- 
ledge is not of much value. 56 A. 766= 
1934 A. 406 (F.B.). In criminal proceed- 
ings the statement of a witness’s age forms 
no part of his deposition and is not usually 
the statement of the witness himself, but an 
estimate of the Court. 1933 P. 627. It is a 
well-known fact that when the age is not in' 
issue, villagers are particularly careless in 
stating, their age. As such a statement of 
age cannot be of such positive character in 
determining a particular issue long after the 
dare, when the determination of age was not 
one under consideration when the statement 
was made. 1939 A.W.R. (B.R.) 44=1939" 
R.D. 164. In ihe case of an unsworn tesfci- 
7/iony of a young child, that evidence is ad- 
missible. Sec. 13 of the Oaths Act express- 
ly provides for cases in which the provisions 
of secs. 5 and 6 of that Act have not "been 
carried out. 39 GrJL.J. 585=1938 M. 490=5 
(1938) 1 M.L.J. 289. Children are a most 
untrustworthy class of witness, for when of 
a tender age, they often mistake dreams for 
reality, repeat glibly as of their own know- 
ledge wliat they have heard from others and 
are greatly influenced by fear of punish- 
ment, by hope of reward and by desire of 
notoriety . 34 P.LJE&. 536=1933 L. 667 . See 
also (1945) 2 M.L.J. 493 (P.O.). The pro- 
per tests to be applied wi+h reference to- 
the evidence of a child witness are how con- 
sistent the story is with itself, how it stands 
the test of cross-examination and how far it 
fits in with the rest of the evidence and the 
circumstances of the case. 1941 O.W.N - . 
1246. A boy of about seven years is not 
likely to distinguish between things heard by 
him and those which he has seen ; and wnen 
there is a dear indication of inconsistent 
statements in his evidence, not much import- 
ance can be attached to it* It is not illegal 

to examine a witness of tender years; but it is 
important that the Judge should, as a precau- 
tion, ascertain in the first instance by means-- 
of a few simple questions whether the intel- 
ligence of the child is such that it iseap&ble 
of giving credible evidence ; it is also desirable* 
that the record of evidence should shoj that 
such a test has been in fact made. When it 
does not appear that any such attempt was 
made to test the capacity of the child witness 
to give his testimony, it is not safe to roly om 
the evidence of such a witness. 15 P.L.T. 
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£86=1934 P. 651. It is not necessary to ten- 
der the evidence taken on commission formal- 
ly at a trial to make it evidence in the case. 
<36 G. 566,BefO 37 C.W.N. 666=1933 0. 412. 
Where an arbitrator hzs examined witnesses 
and recorded evidence with due formality, it 
ds open to the parties by consent to treat such 
statements of evidence and proceed with the 
ease before the Court from the stage it has 
reached before the arbitrator. The consent in 
.such a case relates to the manner in which 
the evidence has to be proved and not to the 
Televancy of the evidence itself. 1934 M. 610 
=67 M.L.J. 358. It is unsafe to rely com- 
pletely on the evidence of trackers as to the 
correspondence of trackers. 42 1.0. 129=18 
■Cr.L.J. 897. Sometimes the identification 
of the particular accused by witnesses to 
whom they are strangers is useful. 17 Or.L.J. 
156=83 I.C. 636. Where a witness was 
jexamined before the committing Magistrate 
and was simply tendered for cross-examina- 
tion in the Sessions Court and the evidence 
before the committing Magistrate was marked 
as exhibit in the Sessions Court, sficb proce- 
dure is illegal. 30 1.0. 439=1915 M.W.N. 
544. See also 39 Mys.H.O.R. 581=12 Mys. 
L.J. 1. Statements of accused in police cus- 
tody aTe notoriously untrustworthy. 20 I.C. 
*521=1912 M.W.N. 823. In criminal cases, it 
is tli* height of til* evidence nut the 
• number of the witnesses, which the Court has 
and ought to consider. 63 I.C. 407=24 O.C. 
‘225. When in murder case the only eye -wit- 
ness to the occurrence has been disbelieved 
on several points it is not safe to base a 
-conviction on the evidence of such witness, 
especially when no motive for the murder 
“has been made out. 11 O.W.N. 969=1934 
O. 373. Conviction should be resorted to 
only after the reasonable exclusion of every 
conceivable hypothesis of innocence. 9 I.C. 
400=12 Cr.L.J. 690. Evidence cannot be 
admitted on the intention of parties when 
that intention is dearly expressed in the 
deed. 1928 C. 825. 

Examination op pasty — Dependant as 
plaintiff’s witness. — Where the plaintiff 
refrained from giving evidence on his own 
behalf and adopted instead the tactics of 
calling the defendant as a witness for the 
plaintiff., with the usual result that impor- 
tant features of his case were denied by his 
own witness, their Lordships condemned 
this practice and approved of the course 
taken by the High Court in treating the 
plaintiff as n person who put the defendant 
forward as a witness of truth. 172 I.C. 633 
t=47 L.W. 124=1938 P.C. 59 (P.C.) . If a 
party appears as a witness on behalf of the 
opposing parfcy the Court should before pro- 
ceeding 4-0 record his statement question him 
or his counsel as to whether he does not pro- 
pose to appear as his own witness. If that 
party then declares that he does not pro- 
pose to appear as his own witness the Court 
should point out to the party producing him 
that ordinarily speaking the matter should 
be left as it is and the Court be left to draw 


any adverse inference which may justifiably 
be drawn from the refusal of the party to 
appear in the witness-box and subject him- 
self to cross-examination. If the parfcy, how- 
ever insist on ex aminin g the opposite party 
as Ms own witness the Court should be care- 
ful not to allow him to cross-examine his own 
witness because unless the evidence is dec- 
lared hostile, the party producing the wit- 
ness has no right to cross-examine Ms own 
witness. 35 P.L.R. 28=1934 L. 126. The 
fact that a witness was cited on behalf of 
the defendants and Ms evidence went entirely 
to support the plaintiff’s case does not en- 
title a Court to reject his evidence as that of 
a witness who had been “won over” by the 
plaintiff . 147 I.O. 591=1934 A. 226. 

: Repetition and hearsay. — Distinction be- 
tween. See 14 P.L.T. 482=1933 P. 199. 
No standard of special strictness is applica- 
ble to the proof of collateral relationsMps 
in India, and there is no rule that a person 
claiming as a collateral heir is bound to 
allege and prove Ms title through the com- 
mon ancestor in all its stages. (6 0. 626, 
ExpL) 168 I.C. 881=46 L.W. 88=39 Bom. 
L.B. 1005=1937 P.C. 201 (P.C.). The evi- 
dence Act does not contain any express pro- 
vision making evidence of general reputa- 
tion admissible as proof of realtionsMp. 46 
L.35L. 88=1937 P.C. 201 (P.O.). 

Pleadings and evidence. — A statement of 
a party before Court but not on oath is only 
part of the pleading and not legal evidence. 
35 P.L.B. 99=1934 L. 234. Evidence in a 
previous suit or affidavits filed in a previous! 
litigation do not prove anything. Such evi- 
dence or such affidavits can be used power- 
fully when put to a witness as a means of 
destroying that witness’s testimony and if 
the attack thus launched is successful it re- 
sults in the witness leaving the box discre- 
dited. That does not however prove what is 
contained in his previous evidence or affida- 
vits. The matter ends with a witness dis- 
credited. 1941 N.L.J. 596. The doctrine of 
the onus of proof is merely academic where 
both parties give evidence. Where there is 
evidence on both sides, the question of onus 
does not arise at all, and the judge has to 
determine the issue between the parties on 
the evidence before him. 1938 P.W.N. 773* 
Where the tradition has been ascertained 
with reasonable certainty, a proper value 
must be given to it questions of pedigree* 
and it may be sufficient of itself; but the 
fact that a case is difficult of proof does not 
dispense with proper proof, and in many 
cases there is good reason to regard tradi- 
tion as poor and treacherous material* 170 
I.C. 335=1937 P.C. 310= (1937) 2 M.L.J. 
772 (P.C.). See also 65 O.L.J. 520=41 
C.W.N. 1103. It is possible that scandalous 
and indecent matter might be expunged by 
the trial Court from the evidence recorded 
on commission. If it proves to be irrele- 
vant then the matter should be noted in the 
judgment in the case. But once evidence 
has been recorded on commission it must re- 
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And it shall come into force on the first day of 
September, 1872. 

Repeal of enactments. 2. [Rep. by Act I of 1938, Sec. 2 and Sck .] 

3. In this Act the following words and expres- 
H Interprets, tion clause. sions are used in the following senses, unless a contrary 

intention appears from the context : 


rmnn as such on the record. If it is irrele- 
vant or inadmissible, it ■will not aid in the 
detehnination of the case and should be neg- 
lected. 1940 A.M.L.J. 4. 

Seo. 2: (Now Repealed), English Law. — 
CL (1), sec. 2 precludes the Courts from fol- 
lowing English Rules of Evidence in future. 
7 I. A. 63 (70) (P.C.). There are however 
several Acts of Parliament relating to evi- 
dence that are in force in India. See 
Whitley Stokes ’ Anglo-Indian Codes, Vol. 
XT, pp. 822-827; Field, p. 53 (6th Ed.). See 
also 14 C. 721. S. 2 (1) of the Act repeals 
the whole of the English Common Law on 
■evidence so far as it was in force in British 
India before the passing of that Act. The 
section, in effect prohibits the employment 
of any kind of evidence not specifically 
authorised by the Act itself. It must be re- 
cognised however, that the principle of ex- 
* elusion adopted by the Act, should not be 
applied so as to exclude matters which may 
be essential for the ascertainment of truth. 
The relaxation of the rule as to reception of 
hearsay evidence must be held to be permis- 
sible where such a eourse tends to the due 
investigation of truth, and the attainment of 
.justice- 65 O.L.J. 520=41 C.W.N. 1103. 
See also 175 1.0. 465=1938 R. 177 (P.B.). 
S. 2 (1) (now repealed) in effect prohibits 
the employment of any kind of evidence not 
specifically authorised by the Act itself. It 
is not open to any Judge to exercise a dis- 
pensing power, and admit evidence not ad- 
missible by the statute because to him it 
appears that the irregular evidence would 
throw light upon the issue. 193 I.O. 220= 
45 C.W.N. 435=1941 P.C. 16=1. L.R. 

(1941) 1 Cal. 468 (P.C.). 

Seo. 3: Court. — T he definition of ' 1 Court 3 5 
in this Act is framed only for purposes of 
this Act and should not be extended beyond 
its legitimate scope. 12 B. 36. “ Court 7 ’ in- 
cludes both Judge and jury. 4 0. 483. Re- 
gistrar or Sub-Registrar not Court under 
C.P. Code [Cr.P. Code, sec. 105 (8)]j so 
also a Magistrate holding preliminary en- 
quiry in police investigation. 11 B. 702. The 
term, “matters before it, ’ ’ include matters 
which do not fall within the definition of 
“evidence.” 1924 N. 385=79 1.0. 600. 
“Court” includes all Magistrates. 36 I.C. 
171=34 P.R. (Cr.) 1916. 

Pact. — Pact in issue cannot be proved by 
one not called as a witness. 13 I.O. 220=13 
Cr.L.J. 28. Misrepresentation of fact — 
Pact, meaning of. 36 I.C. 850--16 P.R. 
(Cr.) 1916. State of a man’s mind is a fact. 
29 ChD. 483. Possession is a fact. 25 I.C. 
510. On this section* see also 38 Bom.L.R. 
1122=1937 B. 31. 

Document. — T he definition of the word 


“document” in sec. 3 of the Evidence Act 
and sec. 29 of the I.P. Code, applies to the 
word as used in see. 2 (6) of the Press 
(Emergency Powers) Act, 1931. 1934 A. 

1031=153 I.O. 411. 

“Evxdenoe”. — This is only a definition of 
the word as used in the Act. 4 O. 492. The 
word “evidence” in the Act signifies only 
the instruments by means of which relevant 
jfacts/hre brought before the Court, vis., wit- 
nesses and documents, and by means of 
which the Court is convinced of these facts. 
26 N.L.R. 229=1930 N. 242 (F.B.). What 
“evidence” means and includes has been 
described in S. 3. An affidavit is not within 
that description. On the contrary, the affi- 
davits have been expressly excluded by sec. 
1, para. 2 from the applicability of the 
Evidence Act- 1944 N.L.J. 134. See also 
38 Bom.L.R. 1122=1937 B. 31 (confession 
of co-accused) . Heading of deposition — En- 
try in — Proof of religion — Not much im- 
portance to be attached. 176 I.C. 242=1938 
R. 89. 

“Proved”. — Meaning of. See 1929 A. 303 
=107 I.C. 564. Also 31 Bom.L.R. 515; 1934 
A. 390=154 I.C. 405. The line between 
' legal proof* and 'moral conviction* must be 
kept clear in considering the nature and 
quantum of proof. But once the evidence 
comes before Court and stands the test of 
Severe legal scrutiny, that evidence consti- 
tutes legal proof. Then the dividing line 
vanishes. 'Legal proof* is neither more nou 
less than what is indicated by the definition, 
of the word 'proved’ in sec. 3. While the 
Court is entitled to insist that the best 
possible evidence should be produced, no hard 
' and fast rule aB to the quantum of evidence 
required for the proof of a particular fact 
can be laid down as this must necessarily 
vary with the circumstances of each case. 
1944 . A.ImT. 87. A Court, when it has to 
consider whether a fact is proved or not 
must not expect evidence which cannot be 
produced or evidence which it is unnecessary 
to produce. Further moret, a Court must 
consider all the evidence before it and this 
not merely as a number 62 independent bits 
of evidence. The whole of the evidence must 
be considered together and the cumulative 
■effect of it must be weighed. 184 I.O. 521 
1=1939 O.W.N. 1114. When it is shown that 
a particular consignment received by the rail- 
way servants was kept in the shed which was 
subsequently looted by the rioters the only 
reasonable inference would be that the con- 
signment was looted by the rioters who at- 
tacked the shed. It is not necessary for the 
railway servants to prove by direct evidence 
that the particular consignment was looted, 
by the rioters. A.I.R. 1945 Cal. 267. 
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“ Court 99 includes all Judges 1 and Magistrates , 2 * * * * * 
“Court.” and all persons, except arbitrators, legally authorized 

to take evidence. 

« Fact.” “ Fact 59 means and includes — 

(1) any thing, state of things, or relation of things capable of being perdeived 
by the senses ; 

(2) any mental condition of which any person is conscious. 

Illustrations . 

(a) That there are certain objects arranged in a certain order in a certain place, is a fact. 

\h) That a man heard, or saw something, is a fact. 

(c) That a man said certain words, is a met. 

(d) That a man holds certain opinion, has a certain intention, acts in good faith, or fraudu- 
lently, or uses a particular word in a particular sense, or is or was at a specified time conscious of a 
particular sensation, is a fact. 

(e) That a man has a certain reputation, is a fact. 

One fact is said to be relevant to another when the one is connected with 
the other in any of the ways referred to in the 
provisions of this Act relating to the relevancy of 
facts. 

The expression <c facts in issue 99 means and 
includes — 


“ Relevant.” 

“ Facts in issue.” 


any fact, from which, either by itself or in~connection with other facts, 
the existence, non-existence, nature or extent of any right, liability, or disability* 
asserted or denied in any suit or proceeding, necessarily follows. 

Explanation . — Whenever, under the provisions of the law for the time being 
in force relating to Civil Procedure, any Court records an issue of fact* the fact 
to be asserted or denied in the answer to such issue is a fact in issue. 

Illustrations. 


A is accused of the murder of B. 

At his trial the following facts may be in issue : — 
that A caused B’s death ; 
that A intended to cause B’s death ; 

that A had received grave and sudden provocation from B ; 

that A y at the time of doing the act which caused B’s death was, by reason of unsoundness 
of mind, incapable of knowing its nature. 

“ Document 99 means any matter expressed or described upon any 
substance by means of letters, figures or marks, or by 
more than one of those means, intended to be used 
or which may be used, for the purpose of recording that matter. 

Illustrations. 


“ Document.” 


A writing 8 is a document ; 

Words printed, lithographed or photographed are documents ; 

A map or plan is a document ; 

An inscription on a metal plate or stone is a document ; 

A caricature is a document. 

“ Evidence.” cc Evidence 99 means and includes — 


(1) all statements which the Court permits or requires to be made before 
it by witnesses, in relation to matters of fact under inquiry ; 

such statements are called oral evidence ; 

(2) all documents produced for the inspection of the Court ; 

such documents are called documentary evidence. 

A fact is said to be proved when, after considering the matters before it, 

“Proved.” the Court either believes it to exist, or considers its 

existence so probable that a prudent man ought, under 

the circumstances of the particular case, to act upon the supposition that it exists. 


LEG-. REP. 

1 Cf. the Code of Civil Procedure, 1908 
(Act V of 1908); sec. 2, the Indian Penal 
Code (Act 3XiV of I860) ; sec, 19, General 
Aet, VoL I and for a definition of “ District 
Judge," the General Clauses Aet (X of 
1897), sec. 3 (16), General Acts, VoL IV. 

2 Cf. the General Clauses Act (X of 1897') 
sec. 3 (31),, and Code of Criminal Procedure 
(V of 1898). 


8 Cf. Definition of writing in sec. 3 (58)* 
General Clauses Act (X of 1879). 


“Not Proved* 9 — Proof in civil and Cri- 
minal Cases. — The evidence in criminal 
cases must be such as to exclude any rea- 
sonable doubt of guilt; if there be any such 
doubt the accused is entitled to be acquitted. 
22 C. 323. 
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' Disproved.” 


A fact is said to be disproved when after considering the matters before 
it, the Court either believes that it does not exist or 
considers its non-existence so probable that a prudent 
. man ought, under the circumstances of the particular case, to act upon the suppo- 
sition that it does not exist. 

« „ A fact is said not to be proved when it is neither 

p ‘ proved nor disproved. 

4. Whenever it is provided by this Act that the Court may presume a fact, 

' “ Mav uresume ” either such fact as proved, unless and 

7 p * until it is disproved, or may call for proof of it ; 

Whenever it is directed by this Act that the 

** Shall presume.” Court shall presume a fact, it shall regard such fact 

as proved, unless and until it is disproved ; 

“When one fact is declared by this Act to be conclusive proof of another, 

« ConrfiW nmof” ^ Court shaU > on P roof of one fact, regard the 

p * other as proved, and shall not allow evidence to be 

;given for the purpose of disproving it. 

CHAPTER II. 

Of the Relevancy of Facts. 

Evidence may be given of > Evidence may be given in any suit or pro- 
facts in issue and relevant ceedmg of the existence or non-existence of every fact 
facts. in issue and of such other facts as are hereinafter de- 

clared to be relevant, and of no others. 

Explanation . — This section shall not enable any person to give evidence 
of a fact which he is disentitled to prove by any provision of the law for the time 
.being in force relating to Civil Procedure. 

Illustrations. 

{a) A is tried for the murder of B by beating him with a club with the intention of causing 
.his death. 

At A 9 s trial the following facts are in issue : — 

A 9 s beating B with the club ; 

A 9 s causing B’s death by such beating ; 

A 9 s intention to cause B’s death. 

(b) A suitor does not bring with him, and have in readiness for production at the first 
hearing of the case, a bond on which he relies. This section does not enable him to produce the 
.bond or prove its contents at a subsequent stage of the proceedings, otherwise than in accordance 
'with the conditions prescribed by the Code of Civil Procedure. 

6 . Facts, which, though not in issue, are so connected with a fact in issue 


Sec. 4. — Under sec. 4, it is open to a Court 
in India upon proof of a marriage either to 
regard as proved the subsistence of that 
marriage on a later date, unless and until it 
should be disproved, or else to call for proof 
* of it, using the discretion entrusted to the 
•Court by the first clause of sec. 4 in a judi- 
cial manner according to the circumtanees 
of the case. 193 1.0. 209=1941 P.C. 11= 
1941 O.W.N. 565 (P.C.) ; I.L.B. (1942) 
2 Cal. 299=46 O.W.N. 729=1943 Cal. 70. 

Secj. 5: Scope op Section. — Act does not 
lay down rules as to the weight of evidence; 
it only deals with admissibility (Field, 6th 
Ed v 64). In determining the relevancy or 
otherwise of any evidence, the Court cannot 
•consider matters beyond the purview of the 
Evidence Ac*g» 24 l.C. 166=12 A.L.JT. 285. 
In a trial for murder, the case against the 
accused should be determined on evidence 
which is relevant and admissible under the 
Act. 62 l.C. 545=22 Bom.L.B. 1274. Suis 
for profits against son of lambardar — Evi- 
dence as to the difficulty of collecting rent 
•and difficulty in finding other lambardar on, 
the death of the original lambardar is ad- 


missible. 1928 A. 166=107 I.O. 702. 

Sec. ih — Principles of the sections relat- 
ing to relevancy of facts are mere rules of 
logic. 1914 M.W.N. 931. Declarations in 
order that they might be admissible as 
r&s gestae should be contemporaneous with 
the transaction in issue, that is, the interval 
should not be such as to give time or oppor- 
tunity for fabrication and they should not 
amount to a mere narrative of a past occur- 
rence . They ax© admitted when they appear*' 
to have been made under the immediate in- 
fluence of some principal transaction rele- 
vant to the issue and are so connected with 
it as to characterise or explain it. The bare 
statement of a complainant made sometime 
after tbe occurrence is not admissible in evi- 
dence. 1941 O.W.N. 1290=1942 Oudh 130. 
Statement made to Police — Admissibility of. 
See 50 1.0. 487=17 A.L.J. 760. Evidence 
of woman raped — Bes gestae. See 4 M.L.J. 
491=1921 La h. 258, note under sec- 8. 
Where a woman raped made a statement to 
her relative shortly after and committed 
suicide about 3 days after the occurrence, 
such Statement is not admissible under sec. 
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Relevancy of facts forming 
part of same transact on. 


as to form part of the same transaction, are relevant, 
whether they occurred at the same time and place 
or at different times and places. 

Illustrations . 


(a) A is accused of the murder of B by beating him. Whatever was said or done by A or 
B or the by-standers at the beating, or so shortly before or after it as to form part of the transac- 
tion is a relevant fact. 

(b) A is accused of waging war against the Queen by taking part in an armed insurrection 
n which property is destroyed, troops are attacked, and gaols are broken open. The occurrence 

of these facts is relevant, as forming part of the general transaction, though A may not have been present 
at all of them. 

(c) A sues B for libel contained in a letter forming part of a correspondence. Letters between: 
the parties r elating to the subject out of which the libel arose, and forming part of the correspond- 
ence in which it is contained, are relevant facts, though they do not contain the libel itself. 

(d) The question is, whether certain goods ordered from B were delivered to A, The goods 
were delivered to several intermediate persons successively. Each delivery is a rdevant fact. 

7. Facts which are the occasion, cause or effect, immediate or otherwise* 
of relevant facts, or facts in issue, or which constitute 
Facts which are the occa- the state of things under which they happened, or 
sion, cause or effect of facts afforded an opportunity for their occurrence 

m lssue ’ or transaction, are relevant. 


Illustrations . 

(a) The question is, whether A robbed B. 

The facts that, shortly before the robbery, B went to a fair with money in his possession* 
and that he showed it or mentioned the fact that he had it, to third persons, are relevant. 

(b) The question is whether A murdered B, 

Marks on the ground, produced by a struggle at or near the place where the murder was 
committed, are relevant facts. 

(t) The question is, whether A poisoned 2?. 

The state of B's health before the symptoms ascribed to poison, and habits of B, known to A r 
which afforded an opportunity for the administration of poison, are rdevant facts. 

Motive, preparation and 8. Any fact is relevant which shows or consti- 

previous or subsequent con- tutes a motive or preparation for any fact in issue 
duct. or relevant fact. 


The conduct of any party, or of any agent to any party, to any suit or pro- 
ceeding, in reference to such suit or proceeding, or in reference to any fact in. 
issue therein or relevant thereto, and the conduct of any person an offence against 
whom is the subject of any proceeding, is relevant, if such conduct influences or is 
influenced by any fact in issue or relevant fact, and whether it was previous or 
subsequent thereto, 


6. 1930 M.W.N. 702. In a case of rape, a 
statement made by the complainant immedi- 
ately after the occurrence to another woman 
is admissible, not as evidence of the tmtn 
of the charge alleged but as corroborating 
the credibility of the complainant and Of 
the evidence of the consistency of her con- 
duct. 43 I.O. 443=19 CrX.J. 155 (P.B.). 
See also 1930 0. 132=124 I.O. 175 (state- 
ment by the girl to the mother that she was 
bitten by a leech to be used only to contra- 
dict the statement made by girl). Unless 
a statement by the girl to her father and the 
offence under sec. 376, I.P. Code, from 
res gestae, such statement is not of muck 
value. 1930 L, 387=127 1.0. 862. Hearsay 
evidence — Statement of bystander, admissi- 
bility. 34 P.R. (Or.) 1914=271.0.664. The 
woTd “bystanders* ’ in 111. (a'} of sec. 6 means 
the persons who are present, at the time of 
the beating and not the persons who gather 
on the spot after the beating. The remark 
made by persons other than the eye-wit- 
nesses could only be hearsay, because they 
must have picked up the news from others. 
46 P.L.R, 353=1945 Bah, 46. 

Sick- 7. — -Where the accused takes the de- 
fence founded on an alibi, reasoning from 


probabilities cannot take the place of evi- 
dence- 1930 P. 509=128 I.O. 351. 

Secs. 7 and 45. — Evidence that there were- 
foot-prints at or near a scene of offence or 
that the foot-prints came from a particular 
place or led to a particular place, is rele- 
vant evidence under see. 7 and statements 
as to these facts made by person skilled in. 
identifying foot-prints are not excluded by 
sec. 45. The words /science 9 or 'art 6 7 in sec- 
45 are to be construed widely. The amend- 
ment relating to finger impressions is made 
to meet particular decisions which had been 
given by the Courts. The amendment does 
not operate to limit the wide meanings which- 
should be given to the expressions ' science ’ 
or 'art’. Whether a particular tracker call- 
ed upon to assist, is or is not an expert in 
this art or science is a matter to be decided 
by the Judge or Magistrate. But if it is es- 
tablished to the satisfaction of the Court that, 
the tracker is a person capable of distinguish- 
ing and identifying foot-prints, there is no 
reason who his evidence should not be given 
consideration. 1942 Wind 11=I.L.B. (1941) 
Har. 525=43 CrTi.J. 308. 

Sec. 8: Cwilijfe, J. — Sec. 8 embodies, in 
a statutory form, the rule of evidence that; 
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Explanation 1. — The word “ conduct ” in this section does not include state; 
merits, unless those statements accompany and explain acts other than statements - 
but this explanation is not to affect the relevancy of statements under any other 
section of this Act. 

Explanation 2. — When the conduct of any person is relevant, any state- 
ment made to him or in his presence and hearing, which affects such conduct 
is relevant, * 

Illustrations . 

(a) A is tried for the murder of B. 

The facts that A murdered C, that B knew that A had murdered C, and that B had tried 
to extqrt money from A by threatening to make his knowledge public, are relevant. 

(b) A sues B upon a bond for the payment of money. B denies the making of the bond. 


the testimony of res gestae is always allow- 
able when it goes to the root of the matter 
concerning the commission of the crime. It 
is controlled and circumscribed by sec. 27 of 
the Act. 63 C. 1053=193 6 0. 316. See also 
I.L.R. (1936) N. 78. 

Motive: Per Crump , J . — A motive is 
that which moves a man to do a particular 
act. Whether the belief which produces the 
state of mind is true or false, the motive re- 
mains the same and the truth or falsity of 
the belief is not really in question. 62 1.0. 
545=22 Bom.L.R. 1274. Motive can never 
supply want of reliable evidence of the 
offence. 7 L. 84=94 1.0. 901. 

Evidence or conduct. — As to evidence of 
conduct and surrounding circumstances, see 
22 C. 406 ; 24 WJEfc. 176,* 7 A. 385; 25 8.L.R. 
55=1927 Sind 28; 1937 Sind 93; 35 C.W.N, 
705=59 C. 40; 161 I.O. 885=1926 Pesh. 72. 
‘Conduct' may in certain circumstances in- 
clude statements as well as acts but in do- 
ing so it still retains th e difference between 
an act and a statement. A statement must 
consist of words, whether they be spoken or 
written, or spelled ont as would be don© by 
a mute person on his fingers; and words 
would not always be statements. Acts how- 
ever exclude words and cannot be translated 
£nto words. So where an accused takes cer- 
tain articles belonging to the deceased from 
various places and hands them over to the 
police, he cannet be said to be making a 
statement; much less making a statement 
amounting to a confession. To such case 
sec. 8 applies. I.L.R. (1941) AIL 280=1941 
AIL 145=1941 A.L.J. 86; 1941 O.W.N. 
722. 

Mes gestae — Report by woman raped— 
Statements to neighbours. — The state- 
ments were inadmissible under sec, 6 but 
admissible as a complaint under sec. 8. 4 

L.L.J. 491=1921 Lah. 258. As to state- 
ments of a raped girl, to persons immediately 
after occurrence. See 82 1.0. 142=1925 N, 
74; 1926 P. 58. 

Statement to police officer and com- 
plaint IN HIS PRESENCE — ADMISSIBILITY. — 
The evidence of police officer and the com- 
plainant as to the pointing out of the various 
places by the accused was confession of 
his guilt made while he was in the custody 
of the Police-officer and inadmissible under 
secs. 25 and 26. The evidence could not be 
treated as evidence of conduct, apart from 
the accompanying statements under sec. 8 of 


the Act. 52 I.O. 601=21 Bom.L.R. 724; 
152 I.C. 473=11 O.W.N. 1383. 

Accused pointing out spot to Police 
officer — Conduct. — If an accused accom- 
panies a police officer and points out the spot 
where the stolen property is concealed, it 
amounts to conduct proof of which is admis- 
sible under sec. 8. 35 T.C. 962=17 Cr.L.J„ 
402; I.L.R. (1936) 1ST. 78=164 I.O. 964= 
1930 1ST. 200; 63 0. 1063=1936 O. 310; 1937 
N. 220=1. L.R. (1937) N. 268 (conversa- 
tion between accused and police at time off 
search leading to discovery of incriminating 
articles is admissible). But the mere fact 
that the accused pointed out the several 
placeB of incidents narrated by the approver 
is not admissible as evidence of conduct. 1929 
L. 794. Statement by person robbed immedi- 
ately after 1 robbery and assault is admissible 
as part of the res gestae . 6 P. 747=1928 P. 
162 . Rape — No direct evidence — Child victim 
not making any statement — Statement of mo- 
ther as regards answers given by 'child in re- 
ply to questions put to her not admissible- 

1930 L. 84=120 I.O. 539. Sec. 8 does not 
render a statement by a woman raped admis- 
Isible in evidence when there is nothing to cor- 
roborate or confirm the same. 131 I.C. 436=i 

1931 M. 233 (2) . Where the accused (a wo- 
man) is on her trial for making a false charge 
of rape, the fact that she made certain allega- 
tions which she related in the course of an 
enquiry which she sought and demanded is re- 
levant. 1935 N, 69=17 N.L.J. 189. A dy- 
ing declaration by a deceased person made in 
the form of signs and. gestures, in answer to» 
questions put to him is admissible evidence, 
38 Bom.L.R. 818=1937 B. 872. 

Conduct of Accused. — Whether the evi- 
dence against a person charged with an off- 
ence under sec. 147, I.P. Code, is open to 
doubt, his conduct, some time after the oc- 
currence, cannot be taken to be evidence- 
under sec. 8 and cannot be used against hint 
in the case- 54 I.O. 775=21 Or.L.J. 167. As 
to evidence of conduct or character, see 87“ 
I.C. 1041=1927 S. 28. As to evidence off 
subsequent conduct, see also 5 W.R. (Or.) 28; 

9 A. 568. The conduct of a person who haa 
had no part in a crime and has not been call - 
ed as a witness cannot be brought under 
sec. 8 as being a relevant fact constituting 
motive or preparation. 1935 N. 81—17 
\N.L.J. 274. Though the mere fact that an 
accused person has absconded will not neces- 
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The feet that, at the time when the bond was alleged to be made, B required money for a parti- 
cular purpose, is relevant. 

' (c) A is tried for the murder of B by poison. 

The feet that, before the death of j5, A procured poison similar to that which was ad min istered 
to B is relevant. 

(d) The question is whether a certain document is the will of A. 

The facts that not long before the date of the alleged will A made inquiry into matters to 
which the provisions of the alleged will relate, that he consulted vakils in reference to making the 
will, and that he caused drafts of other wills to be prepared of which he did not approve, are relevant. 


i^f) A is accused of a crime. 


he facts that, either before or at the time of, of after the alleged crime, A provided evidence 
which would tend to give to the fects of the case an appearance favourable to himself, or that he 
destroyed or concealed evidence, or prevented the presence or procured the absence of persons who 
might have been witnesses, or suborned persons to give false evidence respecting it, are relevant. 

(f) The question is, whether A robbed B. 

The fects that, after B was robbed, C said in A’s presence — “ The police are coming to look 
•for the man who robbed B” and that immediately afterwards A ran away, are relevant. 

(g) The question is whether A owes B rupees 10,000. 

The fects that A asked C to lend him money, and that D said to Cm A’s presence and hearing - 

“ I advise you not to trust A , for he owes B 10,000 rupees,” and that A went away without making 
any answer are relevant fects. 

(h) The question is whether A committed a crime. 

The fact that A absconded after receiving a letter warning him that enquiry was being made 
for the criminal, and the contents of the letter, are relevant. 

(1) A is accused of a crime. 

The facts that, after the commission of the alleged crime, he absconded, or was in possession 
of property or the proceeds of property acquired by the crime, or attempted to conceal thin gs, which 
were or might have been used in committing it, are relevant. 

(j) The question is, whether A was ravished. 

The facts that, shortly after the alleged rape she made a complaint relating to the crime, 
■the circumstances under which, and the terms in which the complaint was made, are relevant. 

The feet that, without making a complaint, she said that she had been ravished is not relevant 
as conduct under this section, though it may he relevant — 

as a dying declaration, under section 33, clause (1), or 

as corroborative evidence under section 157. 

(k) The question is, whether A was robbed. 

The fact that, soon after the alleged robbery, he made a complaint relating to the offence, 
the circumstances under which, and the terms in which, the complaint was made, are relevant. 

The feet that he said he had been robbed without making any complaint, is not relevant, as 
conduct under this section, though it may be relevant as a dying declaration under section 33, clause 

(1), or as corroborative evidence under section 157. 


sarily fix him with guilt, the fact is undoubt- 
edly a piece of relevant evidence against 
him. 35 P.LJR. 740. Where the accused, who 
is charged under sec. 411, I.P. Code* for 
dishonestly receiving a bullock knowing it 
to be stolen property, states to the police 
that he purchased it from a certain person 
and produces in support of his statement a 
receipt which is found not to include the 
bullock and as to which there is evidence 
that he made an attempt to get it altered, 
the conduct of the accused can be taken into 
.account to prove his guilty knowledge. 35 
P.L.H. 738=1934 L. 695. Admissibility of 
statements accompanying acts. See& 8. 17 5 
14 B. 260 ; 10 Bom.L.B. App. 2 ; 4 Bom.L.K. 
294, See also 1941 O.W.N. 722 (Admissibi- 
lity of voluntary statements to > police by 
accused subsequent to the first information, 
report.) What the conspirators did, that is 
to say, their conduct, is relevant under sec. 8 
and it is immaterial whether the conduct on 
which the prosecution relies was previous or 
subsequent to carrying out of the object of 
the conspiracy. 1941 O.W.N. 133 — 42 Or.L. 
J. 165=191 1.0. 466=1941 Oudh 130. 


Expl. (1).— What is relevant under sec. 8 
is ‘the particular act upon the statement, and 
-the statement and the act mpst be so blend- 


ed together as to form a part of a thing ob- 
served by the witnesses and sought to be 
proved. Otherwise the statements are inad- 
missible. 29 N.L.B. 251=1933 N. 136. 

Expl. (2). — An informer’s statement to 
the police that he purchased opium from the 
accused is not admissible unless it was made 
in the presence of the accused. 12 1.0. 87= 
4 Bur.L.T. 222. But the finding of marked 
coins on the accused and opium on the in- 
former are circumstances from which it may 
be inferred that the accused sold the opium. 
(Ibid.) The statement made by the police- 
officer to the complainant in the presence of 
the accused that he (the accused) was going 
to show the various places connected with 
the theft was not admissible under sec. 3, 
Expl. 2 beeause such a statement could not 
be said to affect the conduct of the accused. 
52 I.C. 601=21 Bom.L.B. 724. Charge of 
forgery of a sale deed — Statements made by 
accused before Begistrar — Admissibility of. 
1933 M.W.N. 96. Absence of entries in ac- 
count book is relevant fact. 1924 N. 22 
£=76 I.C. 327. Agent acting nefariously, 
presumption from. 80 I.C. 969=17 S.L.B. 
15 (33) . First information report as evi- 
dence of conduct. 64 0. 237=99 I.O. 
227. Accusation by woman against man for 
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9. Facts necessary to explain or introduce a fact in issue or relevant fact* 

or which support or rebut an inference suggested by 
Facts necessary to ex- a fact in issue or relevant fact, or which established 
plain or introduce relevant th e identity of anything or person whose identity is 
* acts- relevant, or fix the time or place at which any fact in 

issue or relevant fact happened, or which show the relation of parties by whom any 
such fact was transacted, are relevant in so far as they are necessary for that purpose 

Illustrations . 

(fl) The question is, whether a given document is the will of A . 

The state o?A’s property and of his family at the date of the alleged will may be relevant facts. 

( b ) A sues B for a libel imputing disgraceful conduct to A; B affirms that the matter alleged 
to be libellous is true. 

The position and relations of the parties at the time when the libel was published may be 
relevant facts as introductory to the facts in issue. 

The particulars of a dispute between A and B about a matter unconnected with the alleged 
libel are irrelevant, though the fact that there was a dispute may be relevant if it affected the relations 
between A and B . 

(c) A is accused of a crime. 

The fact that, soon after the commission of the crime, A absconded from his houses is relevant 
under section 8, as conduct subsequent to and affected by facts in issue. 

The facts that at the time when he left home he had sudden and urgent business at the place 
to which he went, is relevant, as tending to explain the fact that he left home suddenly. 

The details of the business on which he left are not relevant, except in so far as they are neces- 
sary to show that the business was sudden and urgent. 

(d) A sues B for inducing C to break a contract of service made by him with A . C, on leaving 
A’s service, says to A — " I am leaving you because B has made me a better offer.” This statement 
is a relevant fact as explanatory of C’s conduct, which is relevant as a feet in issue. 

(e) A, accused of theft, is seen to give the stolen property to B, who is seen to give it to A*s 
wife B. B says as he delivers it — “ A says you are to hide this.” B*s statement is relevant as expla- 
natory of a fact which is part of the transaction. 

(f) A is tried for a riot and is proved to have marched at the head of a mob. The cries of 
the mob are relevant as explanatory of the nature of the transaction. 

10. Where there is reasonable ground to believe that two or more persons 


attempt to ravish — Statements by her to wit- 
nesses-— Silence of accused — -Relevancy. 1988 
R. 127. 

Secs. 8 and 32. — -A statement of a person 
believed but not proved, to be dead is no 
doubt not admissible under sec. 32 but the 
•document however is admissible under sec. 8, 
to a limited extent, to show the conduct of 
the party. It however is not a direct proof 
of the faets contained in it. 40 PXLR.J. 
and K. 1. Where the deceased had made a 
complaint to the police shortly before his 
•death, stating that he apprehended danger; 
to his life at the hands of certain persons, 
it i » admissible under sec. 8 whether or not 
it i* admissible under sec. 32 (1) . It is evi- 
dence of the conduct of a person, an offence 
against whom was the subject of the trial. 
I.L.R. (1938) 1 0 . 290=42 C.W.N. 129= 
1938 C. 51. 

Sec. 9: Scope op secs. 9 and 11. — See 
also notes under secs. 14 and 15, infra, Secs. 
9 and 11 read along with sec. 21 justify a 
Court in admitting into evidence all pre- 
vious statements made by the accused bear- 
ing on the question of his guilt whether made 
-to a police offieer or to a third party if the 
statement is relevant to the fact in the issue* 
These sections are not controlled by the Cri- 
minal Procedure Code. 73 I.C. 963=6 PX. 
T. 381. If after the commission of a crime 
a person whose name is mentioned as a par- 
ticipator in the crime absconds, bis conduct 
implies that he is concerned in the crime. 
Anything therefore which tends to explain 
C.G.M. — 387 


his conduct and furnishes motive other than 
a guilty conscience is relevant under sec. 9. 
62 I.C. 545=22 BomX.R. 1274. Admissibi- 
lity of judgment to prove identity- See 18 
A. 78. As to comparison of thumb marks to 
prove identity, see 1 C.WJST. 33; 9 C.W.N. 
520. As to recitals of boundaries in docu- 
ments between strangers to suit, see 45 CX. 
J. 55=30 O.W.N. 761; 8 L. 657=1927 Xu 
448. See olso notes under sec. 13, infra. 
Evidence of identification of accused. 28 
O.C. 258=90 I.C. 444. In a case of sedi- 
tion, the copy of the accused’s letter to the 
press is admissible under secs. 9 and 14, but 
it is necessary to prove that such a letter 
was sent before it could be admitted. 30 
BomX.R. 314=1928 B. 77. In an offence of 
conspiracy to commit dacoity, evidence as to 
previous association of accused for c riminal 
purposes is admissible under sec. 9 but not 
under sec. 11. 54 B. 524=32 BomX.R. 324. 
As to the admissibility of evidence of assess- 
ment of neighbouring land to determine the 
letting of a piece of land, see 1940 OaL 47= 
44 O.W.N. 165=1X3. (1940) 1 0. 168. A 
statement by the brother of a kidnapped wo- 
man that the woman denounced the accused 
as one of the abductors is admissible under 
sec. 9 as explaining the circumstances of the 
arrest of the accused and also to r the pur- 
pose of establishing his identity. A.I.B. 
1944 Sind 38. 

Sac. 10: Scope of English and Indian 
Law. — S ec. 10 is wideT.thaa the English 
Eaw. As soon as it is shown with regard to 
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have conspired together to commit an offence, or an 
Things said or done by actionable wrong, anything said, done or written by 
conspirator in reference to one D f suc h persons in reference to their common 

common design. intention, after the time when such intention was 

first entertained by any one of them, is relevant fact as against each of the persons- 
believed to be so conspiring, as well for the purpose of proving the existence of 
the conspiracy as for the purpose of showing that any such person was a party to it. 


an individual conspirator that he was 
privy with the combination and its objects 
and adopted the acts already performed, he 
as a conspirator becomes bound by the ante- 
cedent and consequent acts of his fellow- 
conspirator. 17 P.B. (Or.) 1915=28 I.C. 
738; 37 C. 467=14 C. W. N. 1114= 
7 I.C. 859. The section renders admissible 
in cases of conspiracy such evidence which 
is not ordinarily admissible under the Eng- 
lish or Indian law. The first thing for the 
prosecution in a case of conspiracy is to give 
satisfactory evidence to show a common 
purpose. The existence of the assent of 
minds which is involved in a conspiracy 
may be and from the secrecy of the crime, 
usually must be, inferred from the proof of 
facts and circumstances which, taken to- 
gether apparently indicate that they are 
merely part of a complete whole. 1939 
A.L.J. 785=1939 All. 567. There is a con- 
jsiderable inconsistency between sec. 10 and 
the illustration thereto. 37 O. 467=14 O.W. 
N. 1114. It is not necessary to establish by 
direct evidence that the accused persons did 
enter into an agreement to commit an offence 
to attract the operation of sec. 10 against 
’the accused. 37 0. 467; I.L.B. (1936) K. 
152=1936 N. 97. The objectT of sec. 10 is 
merely to ensure that one person shall not 
be made responsible for the acts or deeds of 
another until some bond in the nature of 
agency has been established between them 
and the acts, words or writing of another 
which it is proposed to attribute vicariously 
to the person charged must be in further- 
ance of the common design and after such 
design was entertained. 11 P.L.T. 45=1929 
P. 145 (F.B.); 1930 M.W.N. 1264. 

Sec. 10 means this: if two persons conspire 
together to commit an offence each is re- 
garded as being the agent of the other and 
•just as the principal is liable for the acts 
of the agent, so each conspirator is liable 
‘for what is done by his fellow conspirator 
in furtherance of the common intention 
which they had both entertained. First, you 
must find that there was a conspiracy, and, 
secondly, that the person to whom the doc- 
itrine is to apply should have joined the 
conspiracy before they can be made liable 
for anything said or done by others. 31 Bom. 
L.B. 515; 1944 Sind 1 (F.B.); (cons- 

.pirator turning approver — Admissibility 

and value of his evidence) . The terms of 
sec. 10 are very wide and apply to acts done 
in connection with -the conspiracy, and under 
the section an act .done by third persons 
may in certain circumstances be treated 


actually as evidence of the existence of the 
conspiracy; as for instance when an act is 
done or something is said in the presence of 
the persons implicated. But mere state- 
ments of third parties made in the absence 
of the persons implicated form a class by 
themselves, of no probative value whatever 
standing alone. The section does not per- 
mit of the attaching of weight as real evi- 
dence to mere statements of this kind made 
m the absence of the accused persons, and 
independent evidence required as corrobora- 
tion of such statements must be something 
very much more than the evidence which 
may ordinarily be regarded as corroborating 
the evidence of an accomplice. It may 
be direct or circumstantial evidence. But it 
must be evidence which standing alone* 
would be properly treated as evidence for a 
jury of a proven intention, so that there 
would be evidence apart from the state- 
ments of the alleged fellow conspirators, in- 
criminating tbe persons charged. The evi- 
dence must be proof of intention and not 
merely proof of a possible motive for the 
intention. 178 I.O. 324=1938 P.W.:N. 403 
=1938 P. 497. The words of sec. 10 are not 
capable of being widely construed so as to* 
include a statement made by one couapi.-ator 
in tho absence of the other with reference 
to past acts done in the actual course of 
carrying out the conspiracy, after it has 
been completed. The words c common inten- 
tion^ signify a common intention existing 
at the time when the thing was said, done or 
written by one of them. Things said, done 
or written while the conspiracy was on foot* 
are relevant as evidence of the common in- 
tention once reasonable ground has been, 
shown to believe in the existence- But it 
would be a very different' matter to hold that 
any narrative or statement or confession 
made to a third party after the common in- 
tention or conspiracy was no longer operat- 
ing and had ceased to exist is admissible 
against the other party. There is then no 
common intention of the conspirators to 
which the statement can have reference* 
Such statement is therefore inadmissible in 
evidence against 'co-conspirator. 190 I.O. 
233=52 Ii.W. 662=1940 P.O. 170=(1940) 
2 M.L.J. 811 (P.O. ) ; 1941 O.W.N, 133: 
=1941 Ondh 130; 57 L.W. 100= (1944) 
1 M.L.J. 91 (letter written after failure of 
plot to carry out common intention not ad- 
missible) . When sec. 10 refers to the com- 
mon intention of the conspirators, it refers 
to the common intention in the future not 
to common intention in .the past. I. L.B. 
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Illustrations . 

Reasonable ground exists for believing that A has joined in a conspiracy to wage war against 
jhe Queen. 

The feet that B procured arms in Europe for the purpose of the conspiracy. C collected money 
in Calcutta for a like object, JD persuaded persons to join the conspiracy in Bombay, E published 
writings advocating the object in view at Agra, and' F tr an s mi tted from Delhi to G at Kabul the 
money which C had collected at Calcutta, arid the contents of a letter written by H giving an account 
of the conspiracy, are each relevant, both to prove the existence of the conspiracy and to prove A*s 
complicity in it, altho u gh he may have been ignorant of all of them, and although the persons by 
whom they were done were strangers to him, and although they may have taken place before he 
joined the conspiracy or after he left it. 


(1939) Kar. 449=40 Cr.L.J. 882=1939 
Sind 185. See 46 Cr.LX 667= (1944) 1 M. 
L.J. 91. Where from the dying declaration 
made by a person, who is alleged to have 
been murdered, it appears that there was 
dearly a conspiracy wrongly to implicate a 
particular person tie Court before it would 
rely on the evidence of witnesses who have so 
conspired, and who have had such an influ- 
ence over the deceased making a dying decla- 
ration that they could have induced him to 
make a particular dying declaration to suit 
their- purpose must have some other evidence 
before it which would enable it to distinguish 
the, true from the false- 175 I.C. 99=39 
Cr.L.J. 545=1938 Sind 94. 

Evidence op Conspiracy. — Possession of 
seditious literature by one member is evi- 
dence- against the others for finding out the 
object of the association, even where such 
possession was obtained or such essays writ- 
ten before the association was formed or be- 
fore other members joined the association. 
46 C. 215=23 C.W'.N. 193. As to evidence 
of conspiracy, see also 30 0. 983; I.L.B. 
(1939) AIL 736; 4 O.W.N. 523; 25 B. 230: 
28 C. 797; 7 B e ng.L.R. 63 and 9 BengX.R. 
36 App. 2; 106 1. 0. 721=2 Luck. 631; IX. 
R. (1936) N. 152=165 1.0. 913=1936 N. 97, 
Ciphers or cipher lists discovered at searches 
could not be treated as acts, words or deeds 
of any particular person, hut the fact that 
they existed and that the names and addresses 
of a number of persons who are alleged to be 
parties to a conspiracy as charged are men- 
tioned in them, the fact that they ar© in pe- 
culiar forms, such as is not likely to be used 
.for any lawful purpose, taken along with other 
matter brought out in evidence may give rise 
to a legitimate inference that the ciphers were 
prepared in connection with some unlawful 
purpose requiring secrecy; and in the ab- 
sence of evidence that the matters appear- 
ing from the secret documents are associat- 
ed with some legitimate or lawful purpose, 
the ciphers are themselves material for inf er- 
ing that the names, addresses and other mat- 
ters appearing in the ciphers axe connected 
with tile furtherance of the objects of the 
conspiracy and as such evidence under sec. 

10. 1937 C. 99 (S.B.) . See also 1929 P. 
145=11 PatX.T. 45 (P.B.). The finding of 
closed covers relating to the conspiracy in 
possession of one of the conspirators is rele- 
vant against the others under sec. 10. 17 P. 

B. (Or.).. 1915=28 I.O. 738. Confession of 


co-accused implicating co-conspirators — Ad- 
missibility. 106 1.0. 721=2 Luck. 631. 
Whenever evidence is sought to be let in un- 
der sec. 10 the accused is entitled to insist on 
strict compliance with its provisions, namely, 
proof of reasonable ground for belief that the 
persons named have conspired together. 42 0. 
957=19 b O.W.N. 676. On a charge of cons- 
piracy, -particular facts are proved to show 
that one or more of the accused took part in 
it, after general evidence of the exist- 
ence of conspiracy is first given. 42 O. 957. 

Illustrative Cases. — In cases of forgery 
letter written by a third party to a stranger 
is not admissible against accused. 25 Bom. 
L.E. 248. See also 40 0. 783. In a charge 
of conspiracy, evidence of gambling and co- 
caine cases prior to conspiracy charged are 
admissible in evidence. 46 0. 710=54 1.0. 
53. The evidence of an Excise Inspector of 
raids on the dens is admissible as leading up 
to the admission made to him.' 46 C. 710. 
Confession of co-accused by itself not suffi- 
cient to base a conviction. 48 A. 409=95 
I.C. 74. Trial under sec. 222, Penal Code 
— Accused warder in jail — Evidence of previ- 
ous conduct about carrying negotiations was 
held a dmis sible - 1922 L. 631=119 1.0. 762. 

Anything said” would include the state- 
ments made, speeches delivered or declarations 
made- “Anything done” must be some act 
done and not merely the intention or know- 
ledge of the person. “Anything written” 
would include a manuscript, signed or un- 
signed, written by the person, and matter 
transcribed by him on a typewriter. But a 
document, of which the writer is not known, 
found in the possession of a conspirator* 
would not by itseK be admissible for the pur- 
pose of proving the truth of its contents as 
against the other accused. The fact of pos>* 
session would be evidence to. show that the 
conspirator, in whose possession it is found 
had received and preserved it. 1933 A.L.J. 
799=1933 A. 690. See also 169 I.C. 977=38 
Cr.L.J. 818=1937 0. 99 (S.B.). In order 
to establish that the accused were in corres- 
pondence with an individual going by the 
name of M. N. Boy in Berlin, it is not incum- 
bent upon the prosecution to establish that 
any of the letters were, in fact, written by 
the particular M. KT. Boy. It it enough to 
show that some person living in Berlin was 
in conspiracy with the accused and corres- 
pondence was passing between them. 1933 A. 
690. A document written by a woman since 
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When facts not otherwise 1 1 . Facts not otherwise relevant are relevant — 

relevant become relevant. 

(1) if they are inconsistent with any fact in issue or relevant fact ; 

( 2 ) if by themselves or in connection with other facts they make the exis- 
tence or non-existence of any fact in issue or relevant fact highly probable or im- 
probable. 

Illustrations » 

(а) The question is, whether A committed a crime at Calcutta on a certai n day. 

The fact that, on that day, A was at Lahore is relevant. 

that feet that, near the time when the crime was committed, A was at a distance from the 
place where it was committed, which would render it highly improbable, thoucrh not mmosaihle 
that he committed it, is relevant. ^ ^ ’ 

(б) The question is, whether A committed a crime. 

The circumstances are such that the crime must have been committed, either by A, B 9 C or D. 
Every feet which shows that the crime could have been committed by no one else, and that it was 
not committed by either B 3 C or Z), is relevant. 


deceased in which she described her conver- 
sations with a third person in which she said 
that he told her that among his revolutionary 
friends was the accused, to whom he was ac- 
customed to turn for guidance; is admissible 
under sec. 10, as the statement if proved is 
itself a relevant fact by virtue of sec. 10. The 
statement by the writer is a relevant fact and 
being admissible under sec. 10 is evidence 
against all the conspirators including the ac- 
cused, to the effect that the third person made 
his statement concerning the accused. 147 1. 

C. -32=1934. C. 221 (F.B.) . A confessional 
statement made by a deceased conspirator 
after he had rendered himself liable to crimi- 
nal prosecution is admissible in evidence 
against a co-conspirator under sec. 10, though 
not under sec. 32 (3) when general evidence 
of the existence of a conspiracy has already 
been given. 38 C.W.N, 1015. See also 159 
•I.G. 919=1936 O.W.N. 28=1936 O. 164. 

Seos. 10 and 30. — The confession of a per- 
son who is dead and has never been brought 
to trial is not admissible under sec. 30 as 
the confession of a co-accused. Nor can it 
be admitted under sec. 10, because sec. 10 
applies to acts done in furtherance of a cons- 
piracy or which bear some relation to the 
conspiracy and does not apply to a confession 
made after the conspiracy, and the acts done 
in pursuance thereof were at an end. Sec. 10 
cannot be extended to cover the ease of a con- 
fession of a person who was co-accused or who 
might have been a co-accused on the charge of 
•conspiracy and the offences which were its 
purpose or committed in pursuance of it. 
175 I.O. 99=39 Or.L.J. 545=1938 Sind 94. 
A confession by a conspirator made to a 
Magistrate in Court implicating other cons- 
pirators is admissible in evidence under see. 
30, but statements made by a conspirator to 
the police axe not admissible in evidence, if 
they are incriminating unless they can come 
under sec. 27. Tor sec. 10, Evidence Act# 
is not intended to remove those restrictions 
which the Evidence Act and the Criminal 
Procedure Code place upon the a&misibi- 
lity of statements made to the police. Sec. 
10 does not avoid in appropriate oases the 
operation of either seo. 25, Evidenct Act, of. 


Sec. 162, Cr.P. Code* It makes no differ- 
ence if because a man is deaf, these state- 
ments are written. I.L.E. (1939) Kar. 449 
=184 1.0. 145=1939 Sind 185. 

Sec. 11. — [See also notes under sec. 13 
infra.] 

Scope of Section. — See also notes under 
sec. 9. The expression highly probable or 
improbable is significant and indicates that 
the connection between the facts in issue and 
the collateral facts sought to be proved must 
be immediate as to render the co-existence of 
the two highly probable. 1933 A.L.J. 799 
1=1933 A. 690. 13 M.L.T. 282=18 I.C. 

999. Where a doctor was charged with cri- 
minal negligence, in order to show that a 
particular injection given by the doctor was 
too strong and to rebult the presumption that 
the death w as due to an exceptional reaction 
to that injection in that case, the prosecution 
tendered evidence of the symptoms, illness 
and death of nine other children: Held , that 
the evidence was admissible not as evidence 
of a course of conduct of the carelessness or 
negligent conduct of the doctor in injecting 
too much of a proper mixture but as evi- 
dence of the reaction to children who were 
sim i larly injected at the same time and 
place so as to prove that too strong a pre- 
paration was used for the injection. AJC.E. 
1948 P.C. 72 (P.C.). Proof of custom op- 
posed to personal law. See 8 I.C. 897, Sec- 
tion to be liberally construed. The illustra- 
tions do not go beyond cases familiar in 
English law. There is a difference between 
the existence of a fact and a statement as to 
its existence; sec. 11 makes the existence of 
facts admissible, and not statements as to 
such existence unless the fact of making 
that statement is itself a matter in issue. 
Hence if a statement does not fall within 
sec. 32 it cannot be admissible even under 
sec. 11. 56 A. 766=1934 A. 406 (F.B.). 
Sec. 11 only refers to certain facts which 
are either themselves inconsistent with, or 
make the existence or non-existence of the 
fact in issue or a relevant fact highly proba- 
ble or improbable and has no reference to 
opinions of certain persons in regard to those 
facts. It does not make such opinions to he 
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relevant and judgments after all of what- 
ever authority are nothing hut opinions as to 
the existence or non-existence of certain, 
facts. These opinions cannot be such facts 
as would fall within the meaning of Sec. 11 
of the Act unless existence of these opinions 
is a fact in issue or a relevant fact. AXR. 
1945 Lah. 23 (F.B.). Sec. 11 is controlled 
by sec. 32 where evidence consists of that 
of persons who are dead. 1928 0. 893=110 

I. C. 521. See also 1939 M.W.N. 841= 
1940 Mad. 273. Statements of living per- 
sons who had not been examined as witnesses 
are inadmissible under sec. 11 or section 32. 
1929 O. 113; 11 B.H.O. 90, 91. A state- 
ment is included in the definition of “fact’’ 
and statements can, therefore, be relevant un- 
der sec. 11. 171 I.O. 481=1937 O.W.N. 
1058. On this section see also 1925 P. 68; 
1924 C. 1067=28 CJ.W.N. 1092; 1924 M. 
537=78 I.C. 176. A judgment in civil suit 
is relevant under sec. 1. 37 M. 238=23 M. 
L.J. 447. Although at one time it was held 
that a judgment not inter partes could not 
be admitted in evidence under any circum- 
stances, the tendency in recent years is to ad- 
mit such judgments under certain circums- 
tances and for limited purposes under sec. 43, 
read with secs. 11 and 13, 59 G.L.J. 320= 
1934 C. 788. Entry in butwara paper. See 
87 I.C. 694=1926 C. 115. Entry in Hospital 
Register — In-door patients in a hospitalr— Ad- 
missible to prove that the person mentioned 
in the entry was in the hospital on a certain! 
date. 56 P.L.R. 1918=43 I.C. 429. State- 
ment of wounded person on the day of occur- 
rence to a Magistrate to the effect that it 
was the accused who had attacked herself and 
her co-wife. Held, sec. 11 does not justify the 
admission of the contents of the statements. 
54 1.C. 887=23 C.W.N. 933. Copies of printed 
newspapers containing an account of some 
proceedings, found in possession of one ac- 
cused, are evidence of the fact of the pub- 
lication of such an account in that paper 
but are not by themselves evidence of the 
truth of the facts stated therein, unless in 
connection with other facts they make the 
existence or non-existence of the facts men- 
tioned “highly probable or improbable . ' 9 
1933 A. L.J. 799=1933 A. 690. A letter 
written by the accused where it is self -con- 
demnatory is prma fade evidence against 
him and is admissible in evidence; it is 
enough if it can be traced to the writer . It 
is admissible though it was intercepted or 
surreptitiously detained and opened. 41 O. 
545=22 I.O. 179=18 O.W.N. 386. Pacts 
disclosing similar fraudulent transactions 
are admissible to prove intent. 39 A. 273 
=39 I.C. 673=15 A. L.J. 241. Horoscope, 
See 21 O.C. 298=48 I.C. 400. Police Re- 
port. See 2 O.L.J. 299=30 I.C. 292. The 
previous activities of the accused against 
the complainants are admissible under sec. 

II. 6 R. 6=1928 R. 118. Deed inadmissi- 


ble by reason of sec. 49, Registration Act, 
is admissible under sec. 11 if it is inconsis- 
tent with fact in issue. 1930 A. 130. If in 
a suit for arrears of rent, the defendant 
denies the oral leas© and says that the sale 
deed executed by him in favour of the plain- 
tiff is bogus, the evidence about the nature 
of the sale deed is relevant on the question 
of the existence or non-existence of the 
oral lease under sec. 11, (2). IXJEL (1943) 
Nag. 340. Contents of will left by deceas- 
ed are admissible under secs. 11 and 21 (2) 
to prove religion of executant. 7 R. 720=3 
1983 R. 42. Where the precise date of the 
death of the last holder is in question, a 
statement in a copy of the application for 
probate of his will that the deceased died 
on a particular date is admissible in evi- 
dence under sec. 11, if not under see. 32 
(5), where it is shown that the application 
was filed by a person who was admittedly 
the testator's nephew and claimed also to 
be his adopted son and therefore was in a 
position to know the date of his death and 
the application was filed about one year 
after the testator's death. (45 LA. 256; 26 
C. 758; 25 M, 183, R e f.) 12 P.L.T. 891= 
1931 P. 224. Where question as to dedication 
to religious endowment is in issue, the gift 
of property to the institution is admissible- 
1930 AJL.J. 964. A statement by a person 
that certain parties are governed by a 
particular school of Hindu law is admissi- 
ble in evidence under see. 11 only if he is a 
member of a connected family (<.e0 a 
family which had descended from the same 
stock from which those parties descended 
and not when he is neither an agnate nor a 
relative of theirs. 43 C.W.N. 395. 

Secs. 11 aot 13: Jtjdgment not inter 
partes — How pas admissible. — Although a 
judgment not inter partes may be used in 
evidence in certain circumstances as a 
fact in issue, or as a relevant fact, fin di n gs 
of fact in or reasons for that judgment are 
not admissible in a litigation between othefi 
parties . The fact that there was a 
litigation or that as a result of 
that litigation the then plaintiffs recovered 
possession of the lands may be relevant 
under sec. 11 of the Evidence Act. The 
judgment in that case will be evidence only 
to the extent of showing the existence ox 
these facts. Assu mi n g that a suit is a 
transaction within the meaning of sec. IE 
(a) of the Evidence Act, the existence of 
the suit itself will be a relevant fact and 
for this purpose, the judgment will be evi- 
dence to f shoW the factum of the suit as also 
to show its nature and scope so as to enable 
the Court to see whether or not it^can be 
said that by it the right in question wa» 
claimed, recognised, asserted or denied. The 
suit might be an instance un which certain 
rights might have been claimed or recognifl^ 
ed> etc., within the meaning of sec. 13 (o> 
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la • suits for damages, 
facts tending to enable 
Court to determine amount 
are relevant. 

* Facts relevant when right or 
custom is in question. 


12. In suits in which damages are claimed,, any 
fact which will enable the Court to determine the 
amount of damages which ought to be awarded, is 
relevant. 

13. Where the question is as to the existence 
of any right or custom, the following facts are rele- 
vant : — 


{a) any transaction by which the right or custom in question was created, 
claimed, modified, recognised, asserted, or denied, or which was inconsistent with 
its existence ; 

( b ) particular instances in which the right or custom was claimed, recognised 
or exercised, or in which its exercise was disputed, asserted or departed from. 


of the Evidence Act. Even then the judg- 
ment will be admissible in evidence only- for 
the limited purposes of the clause, namely, 
to prove “the instance”* 77 C.L.J. 194. 
See also 49 C.W.N. 791 (Map prepared in 
previous suit between defendant and another 
person — Maher of map not examined — Ad- 
missibility) . 

Secs. 11, 14 Aim 15. — Except as evidence 
of intention, evidence of similar transac- 
tions is inadmissible in evidence under secs. 
14 and 15. 17 MysX.J. 238. The firpt infor- 
motion report besides its use as a corrobora- 
tive or contradictory piece of evidence under 
secs. 147 and 145 of the Evidence Act, be- 
comes when duly proved a relevant fact 
within the meaning of sec. 11 (2) of that 
Act and as such retains some evidential 
value even after being sworn against by the 
author thereof. 190 1,0. 322. 

Sec. 12 .—See 47 C. 671=24 C.W.N. 501= 
58 1.0. 929; 164 I.C. 385=1936 R. 332. 

So. 13: Scope. — Sec. 13 is nothing more 
than a declaration of the common rule of evi- 
dence in England, but it has been given wider 
construction in this country and it is not con- 
fined as it is confined in England, to the proof 
of incprporal rights. But although that be the 
case in India, its application cannot be ex- 
tended to allow judgment to be used in evi- 
dence in cases which are definitely excluded 
by secs. 40 to 44 of the Evidence Act. 
■Where, therefore, what the plaintiff in a suit 
'seeks to establish through a judgment is not 
a right or custom but a fact — a fact which 
was presumably proved in a previous action 
to which the defendant in the suit was not 
a party, the case comes neither under secs. 
40 to 44, nor under sec. 13 of the Evidence 
Act, and the judgment not inter partes is 
not admissible in evidence. 166 I.C. 664; 
42 P.L.R. 248=1940 Lah. 309; 1937 
Lah. 437. Sec. 13 (a) only refers to the ad- 
missibility of any transaction by which a 
right is asserted. It would be a farfetched 
application of the section to say that if in 
a deed of partition between two persons 
rights are alleged with reference to the pro- 
perty which either has or has not any re- 
ference to the right to partition, these alle- 
gations should be considered as a transac- 
tion by which the right is asserted. 54 CXi.J. 


353=1932 C. 398. See also 31 C.W.N. 32= 
1927 C. 1. 46 G.W.N. 169=1942 Cal. 445 

(document by tenant describing nature of 
tenancy — landlord not party to it— is inad- 
missible) . Assertions of permanent rights 
continuing over a long period of years in 
various documents of transfer executed by 
tenants are admissible under sec. 13, though 
the weight to be attached to these recitals in 
the documents depend upon the circumstan- 
ces of each case. 49 G.W.N. 133=1945 CJal. 
283. Ordinarily and in the absence of 
special circumstances, a judicial decision in 
recognition of denial of a custom is good 
evidence in proof thereof. There may be 
cases in which the judicial decision relating 
to a custom may not be of great value; but 
where it is arrived at in a well-contested 
case in which there is no reason to suppose 
that the parties could not, or did not, pro- 
duce all evidence available to them to value 
as the decree as a piece of evidence is great. 
1939 A.L.J. 708=1939 A.W.R. (H.O.) 671= 

1939 All. 626. Section not confined to pub- 
lic rights, but also applies to private rights. 
6 G. 171; 39 C.L.J. 526. It also covers 
rights of ownership and also incorporal 
rights. 10 B. 439; 15 M. 12; 12 A. 1. 
But see 145 I.O. 944=1933 P. 636. 

A statement of a Kulkarril of a village as 
to the existence of a tenancy right in the 
village is admissible. 190 I.O. 342=45 O. 
W.N. 57=1940 P.O. 192=(1941) 1 M.L.J. 
427 (P.O.) . See also 45 G.W.N. 590 (State- 
ment in deed of transfer about nature of 
tenancy). A map prepared in a previous 
suit is not relevant under sec. 13 in a sub- 
sequent suit, wfypn the land in dispute in the 
two suits is different. 190 I.O. 689=42 P. 
L.R. 247=1940 Lah. 309. See also 1945 
Cal 492. Documents of transfers and sub- 
leases dating from 1879, in all of which there 
is an assertion that the lease Is permanent, 
are admissible in evidence under sec. 13 for 
the purpose of proving that the lease is per- 
manent. 190 I.C. 622=71 C.L.J. 209= 

1940 Cal. 393. 

Documents admitted under this Seo. 
tion. — -Where a custom is pleaded under 
which the ryots are entitled to sell 
.their houses in the village copies of sale 
deed produced to prove the instances of such 




s. 13] 


The Evidence Act (I op 1872). 


8295 


a custom are admissible in evidence . 1940 
a t. -r. 650=1940 All. 535. Under this sec- 
tion, maps. 5 C. 287; 164 1.0. 277=1936 P. 
462; rent receipts, 16 M. 194 ; entries “■ 
taluq maps, 22 I.C. 645; 1936 P. 462; old 
maps, 16 C.-W.N. 116=13 I.O. 332; sale 
deeds, 23 W.R. 293; zamindaxi papers, 101 
I.O. 792=1927 0. 576; documents under 
which title to land is devised, when litle is 
in question, have been admitted. (Ibta.) Pat- 
waxi papers. 1936 R.U. 479. See olso 39 
Bom.L.B. 288. As to ehittas J??®™™' 
meat, see 98 I.C. 85; 40 O.W.N. 821. Be- 
citals in sale-deed are not evidence of title 
and cannot be used to prove a grant. It is 
however permissible to use them, to show the 
nature of the title that was being asserted 
and as transactions relevant under sec. lo ny 
which a right was claimed or asserted on 
some past occasion. 1933 P. 656. See also 
I.L.R. (1938) L. 494=40 P.LJ1. 1064— 
1938 L. 795. 

A sale certificate is admissible m evidence 
under sec. 13 as a transaction by which the 
right to possession of certain plot of land 
as constituting the tenancy-lands vras re- 
cognised. 71 C.L.J. 504=1940 Oal. 539. 
“Instances in which the right was claimed, 
recognised or exercised’ ’ — Meaning of. 15 P. 
•260=1936 P. 543. See also 40 Pi.R. 968— 
1938 L. 635; 41 P.L.B. 21; 1939 Imh. 105; 
45 C.WJST. 590. Judgments not inter parte* 
in previous cases in which the right involved 
in the present litigation was asserted are 
admissible. 60 I.O. 142. See also 1927 N. 
19; 13 O.L.J. 684=1 Luck. 50; 13 O.L.J 696 
=1 Luck. 489 ; 6 C. 171; 28 O.W.N. 942; 
82 I.C. 99=1926 C. 194; 40 O.L.J. 30— 
1924 C. 1046; 176 I.O. 549=1928 S. 132 
(Proceedings under sec. 145, Cr. P. 
Code); 1924 O. 19; 11 0. 745; 15 C. 233; 
13 C. 352; 12 M. 9; 15 M. 12; 22 I A. 60= 
22 C. 43 (P.C.); 24 I. A. 10=19 A. 277 


(P.C.) ; 29 I. A. 24=29 C. 187 (P.O.) ; 25 O. 
522 ; 24 B. 598 (599); 40 I.O. 159; 1930 P. 
231=125 I.C. 115; 162 I.O. 334=1936 

0. W.N. 375=1942 Pat. 372. Judgments 
not writer partes are admissible to show the 
existence of custom of a public nature. See 
7 W.R. 210; 7 M.H.C. 307; 12 M. 9 ; 163 

1. C. 924=1936 L. 929. The word * c assert- 
ed” in sec. 13 (b) includes both a statement 
and enforcement by act. The evidence ten- 
dered under this section need not necessarily 
be evidence of acts done, but a verbal state- 
ment not amounting to, and not accompanied 
by, any act, would also be admissible, if it 
amounted to a claim. A.I.R. 1939 M. 432= 
49 L.W. 409= (1939) 1M.L.J. 602=186 1.0. 
255. Under sec. 13 instances “in which the 
right of custom is claimed, recognised or 
exercised / 9 etc., must be instances prior to 
the suit in question. Post litem instances 
are inadmissible. 1939 Lah, 105; 41 P.Xi.R. 
670=1939 Lah. 152; 41 P.L.R. 21. See also 
67 O.L.J. 111=1938 O. 763 (Recitals in 


decree); 1939 L. 152; 1937 L. 223; 1939 
L. 152; 1944 A. W.R. (Rev.) 193. 

Also as authoritative statement of facts as 
found by th e Court. 94 I.O. 694^=9 N.L. 
J. 215; 22 N.L.R. 49=1926 N. 109; 1926 
N. 129; 1 Luck. 489=1926 O. 578. See 
also 1938 C. 763. Also as evidence of tran- 
sactions but not as proof of title. 36 C.W.N. 
866=140 I.C. 385. A judgment not inter 
partes , together with the plaint which pre- 
ceded it and the steps in execution which 
followed, are admissible as evidence of an 
assertion of right, but cannot alter the bur- 
den of proof as between rival claimants. 167 
I.C. 329=1937 P.C. 69=(1937) 2 M.L.J. 
631 (P.C.). See also 1937 L. 437; 65 C. 
L.J. 333=1937 C. 373; 77 O.L.J. 194; 23 
Pat. 763=1945 Pat. 211. Pleadings and 
judgment in previous suit are admissible. A 
decision in a custom case is not a judgment 
vn rem . It is only relevant under sec. 13 as a 
judicial instance of the custom being recog- 
nized. It may be that, owing to faulty pro- 
secution, one decision may be arrived at be- 
tween certain parties while there may be 
another decision in a suit arising between 
other persons. 36 P.L.R. 2561=1934 L. 861; 
34 P.L.R. 753=1933 L. 553. It is doubtful 
whether a judgment recognizing a custom is 
relevant under sec. 13. Even if it is, it is 
far from having the same importance as a 
clear cut instance of custom recognised by 
the parties themselves. 17 L. 809=39 P.L. 
R. 148=1937 Lah. 223. Judgments subse- 
quent to the suit in which they are relied on 
ns evidencing the particular transaction or 
instances in dispute are not admissible in evi- 
dence- 1939 L. 152. The Evidence Act does 
not make finding of fact arrived at on the 
evidence before the Court in one case, evi- 
dence of that fact in another case, where 
parties are not the same. 56 I. A. 119=56 
0. 1003=1929 P.O. 99=56 M.L.J. 562 
(P . C . ) . Where a judgment is not m rem 
nor relating to matters of public nature, nor 
between the parties to a subsequent suit, the 
fact that the Court by that judgment decides 
a point in a particular way is not relevant 
for the purpose of the decision of the same 
point in the subsequent suit. 26 NJLR. 33 
=1930 N. 1 (F.B.). Decrees. 1929 C. 472= 
114 I.C. 670; 1929 P. 749. In a rent suit, 
decree by another co-sharer landlord is ad- 
missible. 112 LC. 785=1928 C. 355; contra 
112 I.C. 787=1928 O. 353. Judgment re- 
ferring to illegitimacy of a person is admis- 
sible as establishing an instance in which 
the legitimacy of the person was denied. 3 
Luck. 481=1928 O. 233. A judgment in 
which the purchase at a revenue sale by the 
plaintiff’s predecessor is recited, is admissi- 
ble in evidence as evidence of a transaction 
within the meaning of sec. 13 though the 
defendants were not parties thereto. 56 G.L. 

J. 369=1933 C. 222. See also 41 BomJD^B. 
561; 1939 Bom. 313. The purpose of sec. 

13 is to enable a right which may be consti- 
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tttted by a number of acts by the exercise fae ^ there come to, other than the transac- 
of the right itself animo domvni, on numer- tion itself, be relevant to prove partition in 
ous occasions, to be proved by transection® a subsequent suit. 58 IA. 125=58 0. 1187“ 
or particular instances in which the right = 61 M.LJ. 9 (P.C.). See also 41 P. 

or custom in question was asserted or denied L.R. 670=1939 Lah. 152; 1944 A. W. 

but by evidence otherwise admissible. A (Rev.) 293. In order to prove the- 

judgment is admissible because it is the evi- existence or non-existence of a particular 
dence or integration of a litigation or a custom it is only judgment that can be pro- 

judicial proceeding, a transaction within the duced as an instance. But if such judgment 

meaning of sec. 33 for the purpose of ascer- is not produced a Judge's recitals about such 
taining the parties to the dispute and the judgment cannot be relied on. 181 1.0. 703 
contention of the parties, the subject of the —41 P.L.B. 670=1939 Lah. 152. Statement 

dispute, and the fi nal decision of the Court, made in prior litigation is admissible in sub- 

but not for the purpose of proving the rea- sequent suit. 1929 A. 361. Assertion of right 

sons for the Court 3 8 decision and for using under cl. (Z>) need not be successful 

its findings of facts as evidence of those assertion. 92 I.C. 104. See also 1938 L. 

facts in another case. 176 I.C. 549=1938 846. As to family custom, see 82 I.C. 8^6’ 

Sind 132; 1939 A.L.J. 708=1939 AIL 626. .=40 C.L.J. 331. A kabala reciting that 

See also 73 C.L.J. 76. Although a finding in holding was homestead land is admissible al- 

a previous suit inter partes does not operate though it is not infer partes . 55 0. 365= 

as res judicata, it is the paramount duty of 1928 0 . 315. Also discharged mortgage 

the party against whom it is given to dis- bond to prove rate of rent. 1928 0. 703 (2). 
place that finding. 73 O.L.J. 76. See also Also the statement of agent that his princi- 

1944 A.W.B. (B e v.) 293=1944 B.D. 550. Pre- P*1 was a bastard. 1928 O. 233=3 Luck, 

vious proceedings on the question of the ex- 466. Will containing recital as to perma- 
istence of the right to the office and pro- nent tenancy where question related to native 

perty are very relevant as being transactions of tenancy is admissible. 56 0. 275=1929 

by 'which the right was recognised. When 0. 473; 46 C.W.N. 169. Dispute regarding 

documents are official records of undoubted nature of land — Becitals in sale _ deeds in 

authority which may assist the Court to de- favour of one party to suit showing nature 

tide rightly the issue before it, leave should °f same land — Admissible both under secs, 

not ordinarily be refused even though they axe 1® (&) and sec. 32. 52 A. 464=1930 A. 299. 
produced late- 51 L.W. 339=1940 Mad. 540= *See also 1937 L. 688; 1938 L. 846. Betitals 
(1940) 1 M.L.J. 302. Judgment not inter m mortgage-deed— Evidentiary value against 
partes is admisisble for certain purposes. 59 third party. 57 I A.. 339—58 C. 858—60 

C.L.J. 320=1934 C. 788. See also 1940 B.D. M.L.J. 142 (P.C.) ; 1937 L. 688. Recital m 

623=1941 A.W.B. (Bev.) 433. Judgment not Zarpenhgi deed describing the land as mat 
inter partes is admissible to prove motive of — Extent of admissibility. 1-0 - 884:-— 
^transaction alleged to be benami. 8 P. 783 1934 P. 81. See also 1939 Sind 209 ; 39 

=1929 P. 739. Judgment not inter partes Bom.L.B. 288 ; 46 C.W.N. 169; 1940 Mad. 

in which an adoption was upheld is admissi- 273. In a suit for a declaration against the 

ble. 114 I.C. 616. See also 41 Bom.L.B. landlord that plaintiff has a rent-free title 

561=1939 Bom. 313. But judgment not to the land, a kabala, which is a title deed 
inter partes throwing light on title of land- of plaintiff is admissible in evidence, at 
lord in respect of other villages is not ad- least, to explain the nature of his posses- 
missible. 31 Bom.L.B. 335. Where certified sion. 1933 P. 685. Suit to establish right 
copies of the decree and of two pedigrees as mahant — Papers containing recognition? 
found with it are produced, the Court may of rights by revenue officers and residents 
presume that the Iwo pedigrees, found with of villages — Admissible. 1930 A.L.J. 964. 
the decree were the two pedigrees, filed See also 20 Pat. 870 (Village note as evi- 
in the suit. Both pedigrees should be ad- dence of custom) . The opinion expressed by 
mitted as pedigrees filed by the respective the Law Committee of a Municipality by its 
parties to the suit and not as evidence of resolution is not admissible in evidence when 
relationship under sec. 32 (5). The state- the members of the Committee have not been 
ment in the decree that the pedigrees were examined. 1931 A.L.J. 757=1931 A. 499' 
filed is evidence under sec. 35 as an entry in (S3.). Settlement proceedings before a 
a public record or under sec. 13, as evidence Settlement Deputy Collector are not judicial 
of the course of proceedings in a suit. 56 A. proceedings within the meaning of sec. 33 so- 
468=1934 P.C. 157=67 M.L.J. 274 (P.C.) . as to make statements made therein as to* 
A judgment not inter partes holding that a the existence of a custom admissible in a 
partition of a certain estate was proved is subsequent civil suit between the parties, 
only admissible as establishing a particular But the statements cannot at the same time 
transaction in which the partibility of the be excluded. Though they may not be ad- 
e&tate was asserted and recognised. The missible as evidence of the custom, they 
reasons upon which the judgment is found- can. be looked into to assess the value of Ihe- 

ed are no part of the transaction and can- Deputy Collector's report and order. These* 

not be so regarded nor can any finding of latter are admissible under sec. 13, as recog- 
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Illustration. 

The question is whether A has a right to a fishery. A deed conferring the fishery on A's 
ancestors, a mortgage of the fishery by A's father, a subsequent grant of the fishery by A's father ir- 
reconcilable with die mortgage, particular instances, in which A's father exercised the right, or in 
which the exercise of the right was stopped by A's neighbours, are relevant facts. 

14. Facts showing the existence of any state of mind, such as intention,. 

knowledge, good faith, negligence, rashness, ill-will or 
Facts showing existence of good-will towards any particular person, or showing 
oftod&v ° r ° f thc existence of any state of body or bodily feeling, 

y g * # are relevant, when the existence of any such state of 

mind or body or bodily feeling is in issue or relevant. 


airing a custom in dispute. 1935 A. 187; 
1937 Iiah. 223. 

Recitals or Boundaries in Documents 
between Strangers, not admissible. 8 L. 
65 1=1927 L. 448; 1934 L. 750. But see 
1933 P. 036=145 I.O. 944; 1936 D. 114; 
1936 L. 1005. See also 45 QJjJ. 55; 44 C. 
D.J. 682=99 I.C. 907=1927 0. 230 (follow- 
ing 23 B. 63; 11 Bom.L.R. 409; 14 C.L.J. 
467); 101 1.0. 542=45 C.D.J. 138; 30 C. 
W.N. 826=1926 0 822; 30 O.W.N- 761= 
1926 O. 948; 1926 C. 479=91 1.0. 688; 10 
MyB.Ii.jr. 75. Also that in documents exe- 
cuted by third parties to plaintiffs is not ad- 
missible if the executant is not dead and 
does not come to corroborate it. 109 I.O. 
728=1928 Ir. 428. Recitals of boundaries 
relating to adjacent lands are not adimissi- 
ble. 110 1.0. 520=1928 0. 893. See also 
1939 M.W.N. 841=1940 Mad. 273 (Descrip- 
tion of land as being situate in a particular 
village). 49 O.W.N. 791=1945 Cal. 402 
(Map and Chitta relating to disputed, land 
prepared by defendant before suit — Admissi- 
bility in evidence as asertain of right) . 
A mere statement of boundary cannot 
be classed, with any of the verbs in 
sec. 13 “ created, modified, recognised, asser- 
ted or denied ,* 9 and is, therefore not admis- 
sible under sec. 13 (a). 107 I.O. 293=1928 
M. 105 (2). Reference to a work of history 
and social customs at the appellate stage of 
a case in' proof of a custom which has not 
been pleaded is irregular and must be avoid- 
ed. Such a work by an author who is alive 
and available as a witness to the custom set 
up is inadmissible in evidence when the 
author is not called as a witness and no rea- 
son is adduced for not calling him. 192 I. 
0. 290=21 Pat.L.T. 1118=1941 Pat. 146. 

Secs. 13 and 32 (3) . — Evidence in probate 
proceedings given by a widow holding a life- 
estate under the will as to the necessity for 
an alienation by her by way of mortgage is 
not admissible in evidence against her suc- 
cessor-in-interest in a suit against the latter 
by the mortgagee. 173 I.O. 983=19 P.L. 
T. 234=1938 P. 301. 

Secs. 13, 35 and 74. — Printed copies of an 
index register, containing the general index 
of lands given on lease in a particular city 
with certain particulars and maps of the sur- 
vey numbers situated in the different wards 
CAM- a88 


of the city, are public documents and ad- 
missible in evidence under sec. 74, being re- 
cords of the acts of public officers. They are- 
also relevant under secs. 13 and 35 and ad- 
missible. I.LJ6. (1942) Bom. 357=44 Bom. 
L.R. 295=A.I.R. 1942 Bom. 161. 

Secs. 13 and 42. — A judgment on a ques- 
tion of custom is relevant, not merely as an 
instance under sec. 13 but also under sec. 42 
as evidence of custom. But its value de- 
pends upon the nature of the inquiry and 
the evidence produced. 177 I.O. 775=40 P- 
D.R. 29=1938 Tj. 309. A judgment not 
inter partes holding that a partition of a 
certain estate was proved is only admissible 
under secs. 13 and 43 of the Act, as esta- 
blishing a particular transaction in which 
the partiability of the ©state was asserted and 
recognised. A judgment is admissible because 
it is the evidence or integration of a litiga- 
tion or a judicial proceeding or a “transac- 
tion ** within the meaning of S. 13, for the 
purpose of ascertaining the parties to a dis- 
pute, their contentions and the subject of 
the dispute, and the final decision of the 
Court, but not for proving the reasons for 
,■ Court's decision and for using its find- 
ings of fact as evidence of those facts in 
another case. I.B.R. (1945) Ear. 40= A. 
I.R. 1945 Sind 57. 

Sec. 14. — Sec. 14 applies only to case* 
where a particular act is more or less cri- 
minal or culpable according to the state of 
mind or feeling of the person who does it, 
not to cases where the question of guilt or 
innocence depends upon actual facts, a* it 
does in a trial for the offence of arson. 1941 
Rang.li.R. 566=1941 Rang. 324. A letter 
from the respondent to the co-respondent in 
a divorce proceeding is good evidence under 
sec. 14 of the respondent's feeling towards 
the co-respondent at the time it was written. 
47 C.W.N. 251. The mental capacity of a 
party cannot be said to be irrelevant when 
upon the contractual relations entered into 
by the party, his property is sought to he 
made liable and the contract, is in English, 
a language of which the party is* said to 
be ignorant; and, when he is shown to be 
lacking in mental capacity, the party tiunua 
establish that the party liable has signed 
the contract with an understanding nuntt. 
1942 Sind 17=198 1.0. 567. 
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1 [. Explanation r. — A fact relevant as showing the existence of a relevant 
state of mind must show that the state of mind exists, not generally, but in reference 
to the particular matter in question. 

Explanation 2. — But where upon the trial, of a person accused of an offence 
the previous commission by the accused of an offence is relevant within the meaning 
of this section, the previous conviction of such person shall also be a relevant fact.] 

Illustrations . 

(a) A is accused of receiving soteln goods knowing them to be stolen. It is proved that 
he was in possession of a particular stolen article. 

The fact that, at the same time, he was in possession of many other stolen articles is relevant, 
as tending to show that he knew each and all of the articles of which he was in possession to be stolen. 

f[ (b) A is accused of fraudulently delivering to another person a counterfeit coin whidi, 
at the time when he delivered it, he knew to be counterfeit. 

The fact that, at the time of its delivery, A was possessed of a number of other pieces of counter- 
feit coin is relevant. 

The fact that A had been previously convicted of delivering to another person as genuine a 
counterfeit coin knowing it to be counterfeit is relevant.] 

fa) A sues B for damage done by a dog of B’s which B knew to be ferocious. 

The facts that the dog had previously bitten X 9 T and Z> and that they had made complaints 
to B 9 are relevant. 

(d) The question is, whether A, the acceptor of a bill of exchange knew, that the name of 
the payees was fictitious. 


LEG. BEE. 

l Substituted by see. 1 (1) of Act HI of 
1891. 

2 Substituted by sec. 1 (2) of Act HE of 
1891. 


Illus. (b). — Be e 75 1.0. 67 and 76. See 
■also 8 B. 223; 11 B.H.C. 90 (93 \ ; 61 I. 
O. 647. 

Illtts. ( 0 ). — See 13 B. 582. 

Seos. 14 and 15: Relation op seos. 14 
and 15. — Evidence of the opinions of the 
■other Judges on other documents written or 
attested by the accused in proceedings to 
which he is not a party is not admissible to 
prove his intention or knowledge in his trial 
for giving false evidence in respect of a do- 
cument. 38 1.0. 723=13 N.L.R. 35. Sec. 15 
must be read as subject to sec. 14 bo far as 
evidence of knowledge and intention is con- 
cerned. 38 I.O. 723. See also 1928 Lab. 
382. It is settled law that under neither of 
secs. 14 and 15 can the evidence of facts 
similar to but not part of the same transac- 
tion as the main fact be received for the 
purpose of proving the occurrence of the 
main fact which must be established by 
evidence directly bearing on it. But when 
the existence of that fact has been so esta- 
blished and a question arises as to the state 
of mind of the person who did it or whether 
the act in question was done accidentally 
or with a particular knowledge or intention, 
evidence of similar acts may, under certain 
conditions, be admitted. Sec. 14 is wholly 
inapplicable to a case where the state of 
mind or feeling of the accused is not a fact 
in issue or a relevant fact- 1928 L. 382= 
112 1.0. 850; I.L.R (1946) Bom. 278. 
Evidence of a collateral offence cannot be 
received as substantive evidence of the of- 
fence on trial* though, under sec. 14, evi- 
dence may be given of intention and such 
matters where tike factum of such intention 
or like matters* is relevant. 46 Bom.L.R. 


811=1. L.R. (1945) Bom. 278=1945 Bom. 
152. 

Previous Conviction — Evidence not ad- 
missible to show State op Mind. — 60 I.C. 
331=5 P.L.J. 706; 112 I.O. 850=192 8 L. 
382; 8 Mys.L.J. 385. But see 146 I.C. 1064 
=1933 O. 355=10 O.W.N. 688, when it was 
held admissible to prove habit and associa- 
tion. 

Evidence op Previous Chime — Admissi- 
bility. — When a person is hcarged with an 
offence, evidence of his participation in an 
independent crime cannot be received as 
substantive evidence of the offence on trial 
but evidence may bo given to prove the ele- 
ments mentioned in sec. 14, such as inten- 
tion, etc. 22 I.O. 187=18 C.L.J. 578. In a 
prosecution under sec. 209, I.P. Code, evi- 
dence relating to other suits by the accused, 
against other persons may be admissible 
under secs. 14 and 15 to show the animus of 
the accused, and a systematic course of fraud 
and to rebut the plea of good faith or mis- 
take. 46 I. C. 896=22 C.WfaN. 494. But the 
evidence relating +o similar suits by other 
persons is not admissible unless those suits 
form part of the same transaction or the re- 
sult of a conspiracy between them. (Ibid.) 
See also 6 B.H.C. 90. Series of similar acts 
involving forgery is evidence of intention 
but not forgery itself. 40 O. 783=33 I.C. 
306=20 C.W.N. £62; 8 Mys.L.J. 385. In a 
prosecution under sec. 304-A, I.P. Code, for 
rash driving of motor-car, evidence regarding 
similar occurrence previously is inadmissible 
under see. 14 or 15. 1929 M.WJNT. 395. in 
a charge under sec. 409, I.P.C., for em- 
bezzling specific sums, evidence of embezzling 
other sums is not admissible. 1928 L. 382= 
112 I.C. 850=142 I.O. ‘274 (2)=1933 0. 136. 
Where proceedings under sec. 108 (b), CJrJP. 
Code, are started against a person in order to 
prevent him from delivering speeches likely to 
create communal tension, in the inquiry, 
speeches delivered by the same person on prior 
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The fact that A had accepted other bills drawn in the same manner before they oculd have 
been transmitted to him by the payee if the payee had been a real person, is relevant as mowing ' that 
A knew that the payee was a fictitious person. 

(e) A is accused of defa ming B by publishing an imputation intended to harm the reputation 

° f The fact that previous publications by A respecting B, showing ill-will on the part of A towards 
B is relevant, as proving A’s intention to harm B’s reputation by the particular publication in question. 

The facts that there was no previous quarrel, between A and B, and that A repeated the 
matter complained of as he heard it, are relevant, as showing that A did not intend to harm the re- 
putation of B. 

(f) A is sued by B for fraudulently representing to B that C was solvent, whereby B, being 
induced to trust, C, who was insolvent, suffered loss. 

The fact that at the time when A represented C to be solvent, C was supposed to be solvent 
by his neighbours and by persons dealing with him, is relevant, as showing that A made the represen- 
tation in good faith. , ^ 

($) A is sued by B for the price of work done by B , upon a house of which A is owner, by the 

order of C, a contractor. 

A*s defence is that B’s contract was with C. 

The fact that A paid C for the work in question is relevant, as proving that A did, m good 
frith, make over to C the management of the work in question, so that C was in a position to contract 
with B on Cs own account, and not as agent for A . 

(h) A is accused of the dishonest misappropriation of property which he had found, and 
the question is whether, when he appropriated it, he believed in good frith and that the real owner 
cold not be found. # 

The fact that public notice of the loss of the property had been given in the place where A 
was, is relevant, as showing that A did not in good frith believe that the real owner of the property 
•could not be found. 


occasions are admissible in evidence under 
sec. 14. They serve to show the existence of 
a particular state of mind or intention. EL 
.(e) to the section is very similar to the facts 
of the case. 189 1.0. 74=41 CrJUJ. 713= 
1940 Nag. 134. 

Previous Daooities. — In a charge of da- 
coity, evidence of other dacoities committed 
by the accused is admissible either under s. 
14 or 15. 1912 M.W.N. 49=13 1.0. 781. Where 
a man has been tried and acquitted on a 
charge of being in dishonest possession of 
property stolen in a dacoity knowing or hav- 
ing reason to believe that thd property was 
stolen in a dacoity, it is open to the Crown to 
prove that he actually took part in the dacoi- 
ty, for the latter was not the offence of which 
he was acquitted. Even if he was acquitted on 
a charge of dacoity, it is open to the Crown 
to prove that the day before the dacoity he 
was seen in the neighbourhood of dacoity. 7 
O.W.N. 802=128 I.C. 739=1930 O. 455. In a 
case where the offence for which the accused 
are being tried is the particular one of be- 
longing to a gang of dacoits, simple theft or 
bad livelihood in which the order for giving 
security is based on evidence merely that the 
accused habitually commits thefts (as oppos- 
ed to dacoity and possibly robbery) is not 
evidence indicating an intention to commit 
the particular crime of which the accused is 
charged. 46 B. 958=25 Bom.Ii.B. 214; 82 
Bom.L.B. 324=1930 B. 157. 

Previous Cheating. — Where a licensed 
clerk was charged with cheating by collecting 
2 annas more than what was due, from each' 
licensee, evidence of similar action with others 
is not admissible under sec. 14 or 15. 84 A. 
$3=12 I.O. 987=8 A.L.J. 129. See also 
17 Mys.L.J. 238. 

■ Counterfeit Coins and Instruments. — In 


the trial of a person for being in possession 
of counterfeit coins and instruments and 
materials for counterfeiting in his house in 
the district where he is tried, evidence of such 
possession in his house in another district is 
admissible. 61 I.C. 647=23 Or.L.J. 407. 

Possession of Stolen Cattle. — In Sind 
possession of stolen cattle three or four 
months after theft is sufficient to raise pre- 
sumption of guilt under this section; but the 
accused may set up title by lawful origin to 
rebut the presumption. 38 1.0. 271=10 SX.B. 
167. The accused was charged under s. 420, 
I.P. Code, for having borrowed money on 
mortgage, representing himself to be major, 
though he was minor, held, that the evidence 
of transactions which took place on the occa- 
sion of the loan was relevant to show the in- 
tention or knowledge or otherwise of the ac- 
cused. LJEfc. 1 A. (Or. 103). 

Offence under sec. 124-A, I.P. Code-— 
I?eeghes. — Previous speeches forming part 
of a series of speeches or lectures delivered, 
within a short period of time are admissible- 
Period of six months not long. 1930 L. 867. 
Other newspaper articles written by the ac- 
cused at the same time are admissible. 8 Mys. 
L.J. 49. A writing made some time after 
the committing of an offence under s. 124, L 
P. Code, is admissible in evidence under s. 14. 
But the writing should be within a reasonable 
time of the particular occurrence. SO BomX. 
ft. 315=1928 B. 78. A Court has no concern 
with the justice or otherwise of the claims of 
the accused or with the rectitude of his poli- 
tical views; but the Court may take cogni- 
zance of the fact that he does hold certain 
views; for as a guide to his conduct and in- 
tentions these views are most relevant consi- 
deration. 1933 Cr.C. 883^=1933 A . 498. 
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The &ct that A knew, or had reason to believe, that the notice was given fraudulently by C, 
who had heard of the loss of the property and wished to set up a false claim to it, is relevant as showing 
that the fact that A knew of the notice aid not disprove A’s good faith. 

(i) A is charged with shooting at B with intent to kill him. In order to show A’s i ntent 
the fact of A’s having previously shot at B may be proved. 

(j) A is charged with sending threatening letters to B . Threatening letters previously sent 
by A to B may be proved, as showing the intention of the letters. 

S The question is, whther A is has been guilty of cruelty towards B , his wife. 

pressions of their feeling towards each other shortly before or after the alleged cruelty are 
relevant facts. 

(/) The question is, wheather . A’s death was caused by poison. 

Statements made by A during his illness as to his symptoms are relevant facts. 

(m) The question is, what was the state of A’s health at the time an assurance on his life 
was effected. 

Statements made by A as to the state of his health at or near the time in question are relevant 

facts. 

(n) A sues B for negligence in providing him with a carriage for hire not reasonably fit for 
use, where A was injured. 

The fact that B’s attention was drawn on other occasions to the defect of that particular carriage 
is-relevant. 

The fact that B was habitually negligent about the carriages which he let to hire is relevant. 
( 0 ) A is tried for the murder of £ by intentionally shooting him dead. 

The fact that A on other occasions shot at B is relevant as showing his intention to shoot B. 

The fact that A was in the habit of shooting at people with intent to murder them is relevant. 

( p ) A is tried for a crime. 

The fact that he said something indicating an intention to commit that particular crime is 
relevant. 

The fact that he said something indicating a general disposition to commit crimes of that class 
is irrelevant, 

15. When there is a question whether an act was accidental or intentional 
^■[or done with a particular knowledge or intention,] 
Facts bearing on question, the fact that such act formed part of a series of simi- 
whether act was accidental i ar occurrences, in each of which the person doing 
or rnten anal. the act was concerned, is relevant. 


LEG. KEF . 

1 The words within brackets were inserted 
by Act III of 1891, sec. 2. 


. Sec. 15: Scope. — Sec. 15 is applicable to 
all cases where the question is whether an un- 
truthful statement is “accidental or inten- 
tional or made with particular knowledge or 
intention.” 39 A. 273=15 A.L.J. 241. There 
is a presumption of user as of right from 
open user for a long time. 95 LG. 269=1926 
L. 522. Evidence of a single act is admissi- 
ble and in this sense one evidentiary fact can 
form a series within the meaning of s. 15, with 
thh fact to be proved. The acts of which 
evidence is tendered must be of the same spe- 
cific kind as that in question. 1941 B angj*. 
E. 566=1941 Bang. 324=:45 0. 957. 

Subsequent occurrences. — Sec. 15 covers 
both previous and subsequent similar occur- 
rences. 46 I.C. 696=22 O.W.N. 494. 

Incidents in a. series op Similar Trans- 
actions. — Evidence tending to show that the 
accused has been guilty of criminal acts 
other than those covered by the indictment 
is not admissible except upon the issue whe- 
ther the acts charged against the accused 
were designed or accidental, or except to re- 
but a defence otherwise open to him. Where 
the charge against the accused is that he 
administered dhtura to a certain person at 
a certain place with intent to rob him, evi- 


dence of other incidents may he admissible' 
with a view to rebutting any defence that 
the administration of dhatura at that place* 
was accidental. But before such evidence is 
admissible the presence of the accused at 
that place has to he established. The fact 
that he had dhatura in his possession months- 
afterwards cannot help the prosecution, be- 
cause it cannot be possibly inferred from that 
fact that he was in possession of dhatura 
when he was at that place on the date of oc- 
currence. 43 CrX.J. 413=A.I.B. 1942 Pat. 
29l.“S ee also 9 I.G. 931=32 P.L.E. 1911; 
73 I.G. 262=1923 N. 248; A.I.E. 1943 P. 
0. 72 (P.C.). Evidence of similar acts may 
be received to prove a party’s knowledge of 
the nature of the main act or transaction and 
of his intent with respect thereto. 19 O.W.N. 
676=45 G. 957. The acts tendered must also 
have been proximate in point of time to that 
in question. 45 G. 957. In a case of criminal 
misappropriation evidence of similar acts in 
the previous year is admissible. 1928 I». 880 
=111 I.G. 387; I.L.B. (1939) Kar % 249. 
Evidence of a single instance of a similar 
nature is not admissible, as it would not con- 
stitute “a series of similar occurrences” of 
misappropriation. 50 O.W.N. 457. The words 
of see. 15 are not so wide as to admit hear- 
say evidence or the evidence of facts alleged 
to have been discovered by the investigating 
officer in the course of his investigation^ and 
not properly proved. There is also a differ- 
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Illustrations . 

jW /is accused of burning down his house in order to obtain money for which it is insured. 

The facts that A lived in several houses successively, each of which he insured, in ^cb of which 
a fire occurred, and after each of which fires A received payment from a different insurance office , 
are relevant, as tending to show that the fires were not accidental. ' 7 

(b) A is employed to receive money from the debtors of B. It is A's duty to make entries 
in a book showing the amounts received by him. He makes an entry showing that on oarticular 
occasion he received less than he really did receive. 

The question is, whether this false entry was accidental or intentional. 

The facts that other entires made by A in the same book are false, and that the false entrv is 
in each case in favour of A, are relevant. r 

(c) A is accused of fraudulently delivering to B, a counterfeit rupee. 

The question is, whether the delivery of the rupees was acicdental. 

The feds that, soon before or soon after the delivery to B, A delivered counterfeit rupees to 
C, D and E are relevant, as showing that the delivery to B was not accidental. 

-n » . r 16. When there is a question whether a parti- 

bS^SSen SesST cular act was done, the existence of any course of busi- 
ness, according to which it naturally would have 
been done, is a relevant fact. 

Illustrations . 

(a) The question is, whether a particular letter was despatched. 

The facts that it was the ordinpy course of business for all letters put in a certain place to be 
carried to the post, and that that particular letter was put in that place, are relevant. 

(b) The question is, whether a particular letter reached A. The facts that it was posted in 
due course and was not returned through the Dead Letter Office, are relevant. 

Admissions. 

17. An admission is a statement, oral or documentary, which suggests any 
Ad mission defined. inference as to any fact in issue or relevant fact, and 

. which is made by any of the persons, and under the 

circumstances, hereinafter mentioned. 


•ence between the admissibility of evidence 
and its cogency or weight. I.L.B. (1940) 
Kar. 249=184 1.0. 474=1939 Sind 209. The 
report of a Naib TahsildaT which is based 
<m the statements of unknown persons who 
happened to "be present at the time of his 
inspection, is purely hearsay evidence and 
is not legally admissible. 1940 A.W.R. (B. 
B.) 1521 

Evidence op Association and Joint Ac- 
tion. — See. 15 is not applicable where there 
was no question of the act being accidental 
or intentional or forming part of a series of 
similar transactions. 47 0 . 671=24 G.W.N. 
.501=58 I.C. 929 (FJB.). Sec. 14 would not 
also apply whee the defence was a complete 
denial and no question of the character con- 
templated in sec. 14 did or could possibly 
arise. 47 C. 67L Where the accused who 
was accidental and innocent it is open to the 
presence in company, and armed at a spot 
was accidental and innocent it is open to the 
prosecution to rebut this story, and to produce 
evidence that in the same locality raids have 
taken place in which one of the gang had been 
concerned. 71 I.O. 360=24 Cr.L.J. 136 
(Pesh.) . In the ease of actual dacoity the pro- 
secution is bound to prove the accused’s com- 
mission of all the acts which constitute the 
offence. 71 I.C. 360. S. 15 admits the pr- 
‘ duction of any evidence which would deter- 
mine the construction to be placed upon acts 
which in themselves might or might not be 
the preparation for dacoity and evidence that 
•one or more members of the gang had been 


concerned in previous and similar offences 
committed at the same place is admissible in 
evidence for this purpose. (Ibid.). 

Seo. 16. — Refusal of a registered letter 
sent by post precludes the person refusing 
from pleading ignorance of its contents. 16 
W.R. 223. See also 16 O. 681; 9 A. 366. But 
there must be evidence of posting and of 
proper address. See sec. 114, fflus. (/). 

Seo. 17 . — Admission may be verbal or 
contained in documents (as) maps, bills, re- 
ceipts, pleadings, letters, books and other 
entries or even horoscopes. 23 W,R. 825: 
11 C.L.J. 22; 5 0. 864; 22 WJB. 220; 7 WB. 
249; 9 W.R. 162; 23 W.R. 27; 1924 O. 19: 
73 I.O. 428; 28 266; 28 MXJT . 92= 

26 1.0. 899. Admissions of liability made 
by some of several defendants in their writ- 
ten statement in the suit will not be evidence 
against the other defendants who have no 
opportunity of testing their veracity by 
cross-examining them. If the plaintiff wan$ 
to rely on such admissions he must examine 
the admitting defendants at the trial and 
make the admissions evidence. 44 Mys.H.O. 
OB. 499=18 MysAuJ. 186. The entire state- 
ment must be taken together; particular 
•passages cannot be selected to the exclusion 
of the rest. Admission operates merely to 
(shift the onus and raises only a rebuttable 
presumption. 1942 N". 887=78 1.0. 981; 10 
L. 694=1928 1m 318. Admission must be 
deemed to be exhaustive. It must be read 
as it stands and it is not pennissible to take 
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Statements made by a party to the proceeding, or by an agent to any 
A , . . such party, whom the Court regards, under the cir- 

proSS^or hh to cumstances of the case, as expressly or impliedly, 

authorised by him to make them, are admissions. 


one part of an admission and reject another, 
part. 49 A. 704=100 LO. 1037=1927 A. 
385. An admission is the best evidence against 
the party m ak i n g the same, and unless it is 
shown that it is untrue and is made under 
circumstances which, does not make it binding 
on the party, must be presumed to be true. 
The weight of the admission, increases with 
the knowledge and deliberation of the speaker 
or the solemnity of the occasion on which it 
is made. 38 O.W.N. 861. See also 39 P.L. 
R. 876. Admissions are of no evidential value 
once they are proved untrue. 49 A. 707. As 
to who can make binding a dmis sions, see 26 
C.W.N. 273=15 L.W. 404=1922 P.O. 102. 
As to admissions gathered from entries in ac- 
count books, see 23 L.W. 272=96 LO. 423= 
19&6 M. 955. See also 1937 O. 433 (S.B.) . 
The value of admission must depend upon 
the circumstances in which they were made, 
and possible motives for incorrect statements 
by interested parties should not be ignored. 
The nature of the facts admitted is also a 
material point to be considered. If the facts 
admitted is one within the personal knowledge 
of the party admitting and there is no evi- 
dence of convincing explanation forthcom- 
ing, its value is considerable. If, on the 
other hand the fact admitted is an infer- 
ence from evidence and circumstances, the 
weight of admission may he very little. 1939 
A.L.J. 708=1939 All. 626. A plea of a 
particular status taken on the basis of a 
document is a matter which relates to the 
interpretation of that particular document 
and cannot operate as an admission under 
pec. 17. The nature of the document and the 
status of the parties concerned have to be 
determined according to the terms of the 
document itself and by a competent Court. 
No amount of interpretation of the docu- 
ment by a party can therefore operate as an 
admission. 1940 O.W.N. 1233. Mere ac- 
ceptance of rent does not constitute settle- 
ment of land, nor would the filing of an 
arrears of rent suit constitute such a settle- 
ment. But the latter would operate as an 
admission under sec. 17 against the zamin- 
dar. 1941 A.W.R. (R e v.) 454=1941 R.D. 
414. See also 1944 R.D. 346. The absence 
of denial in written statement of an allega- 
tion in the plaint may amount to an admission 
only for the purpose of that suit, and cannot 
have the effect of an admission capable of be- 
ing proved under sec. 17 in another litigation. 

48 P.L.R. 23, As to admissibility of state- 
ment of accused to police as admission, see 44 
CX.J. 258=1927 C. 17. As to effect of erro- 
neous admission, pee 77 1.0. 875. An erro- 
neous admission may be withdrawn. 1931 
,L. 6. 

Vagits admission is no Admission. — See 


21 A.L.J. 869=1924 A. 193. 

Admission in Pibst Information Repore 
is valuable corroborative evidence; is can- 
not support a conviction, when the maker of 
the report h i ms elf is an accused person and 
cannot therefore be examined as a witness. 
63 I.C. 822=22 Or.L.J. 694 (L.). But where 
such a report contains an admission not 
amounting to a confession the admission is 
admissible in evidence against the accused. 
63 1.0. 822. 

Secs. 17, 18 and 31: Admissions — Evi- 
dentiary value. — Where a person who is 
alleged to have made an admission regarding 
his status in an agreement with the Govern- 
ment files a suit for a declaration as to his 
(status as against others, the Government are 
neither a necessary nor a proper party to 
this question which is independent of the. 
validity or invalidity of the agreement. As 
between the parties to the suit, it will be 
necessary to consider whether the statement 
in the agreement amounts to -the admission 
claimed and, if so, to consider its evidential 
value along with the other evidence, as sec. 
31 expressly provides that admissions are 
not conclusive proof of the matters admit- 
ted. Even if it amounts to a dear admis- 
sion it will not act as a bar to the suit. 63 
IJL 248=60 B. 634=71 M.L.J. 691 (P.O.). 

Secs. 17 and 31. — There cannot be an ad- 
mission regarding the operation of law. If 
a person could not succeed to a holding under 
the law an admission that such a person suc- 
ceeded to the holding cannot confer on him 
any tenancy rights. 1942 O.W.N. (BJEfc.) 198 
t=1942 OJL (Supp.) 165. Where a plaint 
containing an admission is subsequently am- 
ended, the admission contained in the original 
plaint cannot he considered to be of any value. 
Admissions contained in a plaint cannot be 
utilised in part and rejected in part. 1942 O. 
W.N. (B.R.) 209=1942 OJl. (Supp.) 150. 

Sbo. 17 and 115. — The question whether 
or not a person is entitled to succeed as the 
heir of a deceased person is a question of 
law and there can be no legal admission 
about it. Where a landholder acquiesces in a 
person continuing to remain in possession of 
a holding under the impression that he was. 
the heir of the deceased tenant, if it is later- 
on found that he was not the heir the acquies- 
cence in his possession would only operate as 
a licence which can revoke at will and the 
landholder would not be estopped from eject- 
ing him. 1942 A.W.R. (Rev.) 212=1942 O* 

A. (Supp.) 238=1942 O.W.N. (B.R.) 340. 
See too 1944 R.D, 346. 

Seos. 18. and 21. — It cannot be said that 
sec. 18 to 21 do not apply to admissions in 
cri mi n al cases. The illustrations given 
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Statements made by parties to suits suing or 
by suitor in representative suec * * n a representative character, are not admissions, 
character : unless they were made while the party making them 

held that character. 


Statements made by — 

(1) persons who have any proprietary or pecu- 
by party interested in niary interest in the subject-matter of the proceedings 
subject-matter. and who make the statement in their c ha racter of 

persons so interested, or 

. (2) persons from whom the parties to the suit 

By person from whom in- have derived their interest in the subject-matter of 

the suit, 

are admissions, if they are made during the continuance of the interest 
of the persons making the statements. 


apply to criminal cases, and there is nothing 
in the sections to suggest that they apply 
to civil cases only. Incriminating statements 
by an accused under sec. 164, Cr.P. Code, 
though not admissible as confessions in evi- 
dence may be admitted as admissions against 
interest under sees. 18 to 21. The fact that 
the statement is not a full confession but is 
only a partial confession or something less 
than a confession or is of a self -exculpatory 
nature cannot be made a ground for exclud- 
ing it either from evidence or from conside- 
ration. It is true that extra-judicial confes- 
sions are to be regarded with caution, but 
it does not follow that they axe always to be 
rejected. They may be made in such circum- 
stances as to have no reasonable doubt as to 
their truth. I.L.B. (1941) Kax. 267=1941 
Sind 129. 

Sec. 18: “Proceedings”, meaning of. — 
146 I.C. 658=1933 B. 292. “Presumptive 
evidence.” meaning of. See 1926 Ii. 299= 
93 I.C. 309. Where a certain fact was sought 
,to be proved by the plaintiff by ref erring to 
an admission contained in a document and 
the defendant remained ex parte , held, that 
the admission should be given effect to un- 
less there was anything in the plaintiff's own 
evidence contracting it. Such an admission 
is presumptive evidence. 1926 L. 299. For 
an admission to he relevant, it should be 
shown that the person who made it had an 
interest at the time of making it within sec. 
18. 21 I.C. 714=19 C.B.J. 1. The state- 
ment of one person cannot be regarded as 
the admission of another person merely on 
the allegation that the two are in collusion. 
151 I.C. 261=1934 A. 684. Statements by 
previous mahants cannot be regarded as ad- 
missions binding on the present incumbent 
of the office. 12 L. 497=1931 L. 161. Ad- 
mission not to be used against a co-defend- 
ant unless it is made in his character of a 
person jointly interested with the co-defend- 
ant. 30 C.W.N. 254=1926 C. 705. An ad- 
mission or even confession by a co-defend- 
ant is no evidence. 29 P.IuB. 715=1928 L. 
769; 1929 L. 721=11 B.B.J. 404. Admis- 
sion by one of the defendants that the land 
in a suit is ancestral is not binding on the 
ethers when they are not represented by him 


and have independent rights of their own. 
122 I.C. 109=1930 Ii. 238. See also 70 O.L. 
J. 200. Recital in a mortgage bond as to- 
receipt of consideration is admissible as 
against a ‘subsequent purchaser. 8 P. 766= 
1929 P. 254. See also 1943 Pesh. 17 (Admis- 
sion by donor in deed of gift that possession, 
is delivered is binding on him). 

Admission by Parties to Suit. — Such ad- 
missions are generally contained in pleadings,, 
written statements or depositions. See 7 W. 
B. 249 ; 9 W.B. 162; 5 BengX.B. 529; 14- 
W.B. (P.O.) 28; 13 MXA. 438; 15 WJB. 
437; 17 WJR. 372; 22 W.B. 303; 23 WJEfc. 
27. Such writings (to become admissible) 
must conform to legal requirements. 24 W.B. 
114; 6 C. 762. See also 21 WJfc. 34; 21 ,W. 
B. 414. An admission could only be given in 
evidence against the party making it and 
not against any other party. The only excep- 
tions to the rule are laid down by secs. 18 
to 20. 137 EC. 710=34 Bom.LJEt. 35=1932 
B. 117. An admission on a pure question of* 
law is not binding upon a party. 1928 L. 779 
=113 I.C. 99; 1929 N. 343=119 I.O. 698; 
1929 Ii. 879=120 I.C. 532. But admission. 


as to existence of custom is binding. 1928 
L. 779=113 I.C. 99. An admission made by 
a party in a proceeding is of no value if a 
decree opposed to it is passed. 48 G.W.N. 15- 

Admission by Agent, Binding on Prinoi- 
— See 2 Bom.LuB. 651; also 12 PX.T. 

, 582. The fact of agency must be proved. 8 
.'Bom.LJB. 273; 46 I.O. 709=19 Cr.LX 789. 
Statement of agent before Settlement. Offi- 
cer that his principal was a bastard is ad- 
missible as an admission. 3 Buck. 416= 
•1928 O. 233. A person called by a party as 
his witness cannot he deemed to he his 
reagent' within the meaning of sec. 18. 34 
BomJD.B. 35. 

The Home Minister speaks on behalf of 
the Government as its spokesman and his 
answers to questions put to him in the House* 
as Home Minister, in relation to matters 
dealt hy him as Home Minister, are admissi- 
ble in evidence as admissions made by the* 
Government. When Government is a party 
fp the proceedings, these admis^nsare re- 
levant and admissible under the Evidence 
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19. Statements made by persons whose position or liability it is necessary 
to prove as against any party to the suit, are admis- 
Admissions by persons sions, if such statements wodld be relevant as against 
•whose position must be suc h persons in relation to such position or liability 
proved as against party to ^ a gu j t k roU gh t by or against them, and if they are 

made whilst the person making them occupies such 
position or is subject to such liability. 

Illustrations. 

A undertakes to collect rents for B. 

B sues A for not collecting rent due from C to B. 

A denies that rent was due from C to B* 


Act against the Government. The Crown 
may of course show that the admissions were 
really not admissions or that they were 
made under a mistake or that they were not 
binding on Government for any other valid 
reason, but unless this is shown the admis- 
sions must be taken in evidence against Gov- 
. eminent- A.I.R. 1943 Cal. 377 (S.B.). 
Bee also 219 I.C. 81. 

Admission by Counsel Attorneys and 
Pleaders. — As to circumstances when they 
are binding on the client and when not, see 
18 M. 73; 47 BomXuR. 114. Admission by 
pleader in lower Court cannot be set aside by 
pn&raeing another pleader in appeal. See 192 
I.C. 283 following 9 WJEfc. 465; 11 
253: 6 aWJST. 52; 21 M. 279; 22 M. 538 
(adverse opinion expressed by vakil in argu- 
ment not binding on client) ; 9 W.R. 375; 6 
O.W.N. 62; 21 M. 279; 22 M. 538 (admis- 
sion of fact by a vakil is binding on client). 
But see also 17 WJR. (Or.) 49, where the 
'Court held that such admissions are not end- 
ing in. criminal cases. See als° 27 C. 421; 
nor when they relate to matters of law. see 
18 W.R. 367; 16 W.R. 246=1934 A. 531. 

Admission by Partners. — See 11 C. 588. 
An admission by one partner made in a re- 
presentative capacity would be evidence 
.ag ains t the firm. If in a suit against a part- 
nership for damages for infringement of 
trade mark, one of the partners admits the 
infringement but disputes the claim for 
, damages, the admission will bind the other 
partners. 148 I.C. 763=1934 L. 625. When) 
several persons are jointly interested m the 
subject-matter of a suit, an admission of any 
one of these persons is receivable, not only 
.against himself, but also against the others 
whether they be all jointly suing or sued, pro- 
vided that the* admission relates to the subject- 
matter in dispute and be made by the person 
in his character of one jointly interested with 
the party against whom the evidence is ten- 
dered. The requirement of the identity in 
legal interest between the joint owners is of 
fundamental importance. 222 I.C. 604. Ad- 
missions by one of several co-defendants. 
Such admission can only bind the persons 
making it. 22 WJfc. 519; 6 A. 395; 7 A. 
•353; 22 I.A. 113 (P.C.) ; 22 WJfc. 214; 9 C. 
Xi.B. 359; 2 C.W.N. 166; 11 C. 588; W.R. 
(P.B.. Bui) 23; 20 Pat. 855=1942 Pat. 230. 
Admissions by guardians do not generally 


bind the wards. See 10 OX.B. 377; 20 W. 
B. 223 (Signature of guardian when not 
binding on minor. 13 C. 292). So also are 
admissions by guardian ad litem or next 
friend (Tay., Evi, 8th Ed., sec. 742; Field, 
6th Ed., p. 89) . As to admissions by Court 
of Wards, see 24 I.A. 107 (P.C.). State- 
ments made by suitor in representative capa- 
city are binding. See 1 WJE&. 339 (execu- 
tor); see also 8 W.R. 63; 14 W.R. 162. As 
to statements by interested persons when 
binding, see 5 W.R. 268; 10 W.R. 89; 14 
W.R. 484; 18 W.R. 105=22 I.C. 714=19 C. 

L. J. 1; 1945 Mad. 361=(1945) 1 M.L.J. 
-378 (Statement by a person jointly interested 
in the subject-matter of litigation (ie.) a bro- 
ther of the party as to heirship of a deceased 
person is admissible). Evidence as to ad- 
missions and promises made by alleged 
thieves before a panchayat is admissible 
without proof of the actual words used. 13 
P.R. 1914 (Cr.)=26 I.C. 625. Bhatwara 
Kesra is admissible in evidence. 1929 P. 
32=7 P. 85. 

Secs. 18 and 21, Illtjs. (c) and (d). — A 
(statement by the accused which amounts to 
an admission that he was present at the 
scene of the crime and that he was accom- 
panying the persons who had committed the 
crime and which is otherwise exculpatory, 
fixing the sole guilt on the other man, al- 
though entirely inadmissible as against the 
other accused, is admissible for what it is 
worth, against the person making it under 
sec. 18, vide Ulus, (c) and (d) to see. 21. 
162 I.C. 6=1936 R. 131. An admission of 
incriminating facts made by an accused per- 
son to a Magistrate under sec. 164, Cr.P. 
Code or a statement made to the Court dur- 
ing the course of the trial, admitting that 
he was at the scene of the crime when the 
murder took place, cannot be ruled out as. in- 
admissible in evidence. It is admissible, in 
evidence for what it is worth against the 
accused making it under secs. 18 to 21. 
Such a statement is not a confession. A con- 
fession must either admit in terms the offences 
or at any rate substantially all the facts 
which constitute the offence. I.L.R. (1939) 
Kar. 800=41 Cr.L.J. 477=1940 Sind 53. 

Sec. 19. — On the section, see 5 M. 239 ; 25 

M. L.J. 51; 25 M.L.J. 329=20 I.O. 792; 62 
I.C. 417. Secs. 19 and 20 are exceptions to 
the general rule in sec. 18. 
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Admissions by persons ex- so. Statements made by persons to whom a? 
pressly referred by party to party to the suit has expressly referred for informa- 

11011 in reference to a matter in dispute are admissions. 

1 Illustration. x 

' The question is whether a horse sold by A to.B is -sound. 

. ■ A says to Go and ask C ; C knows all about it."' CV statement is an admission. 

• . . 8I / Admissions are relevant and may be proved 

Jsfvji '? o , tk “°- “• "i«*- 

and by or on their senta tive ; in interest , but they cannot be proved by 
•behalf. . or on behalf of the person who makes them or by his 

. ’ representative hi ; interest, except in the following 

cases : — • 


■ Sec. 20. — See also notes under sec. 18 
supra. Sec. 20 contemplates the existences 
of three parties: first the party who refers; 
secondly, the party who is referred; and 
thirdly, the party to whom the reference is 
•made. The principle is that when on e party 
refers another second party to a third, party 
for information, the first party is presumed 
to undertake to adopt as his own the infor- 
mation furnished by the third party. These 
conditions cannot be said to be fulfilled 
where a master calls for a report from a ser- 
vant, regarding the conduct of another ser- 
vant who is dismissed for misconduct, where 
thOre is nothing to indicate that in doing so 
the master intends to regard the servant's 
rfeport as conclusive on the matter. 8 e c. 20 
> cannot apply to such a case and the report 
or file servant cannot become admissible as 
against the master in a suit for. damages 
for wrongful dismissal even if such report 
corroborates the version of the dismissed 
•servant (plaintiff). 40 C.W.N. 865. Unless 
an express ref erence has been made to a wit- 
ness on a certain question his statement will 
nbt constitute an admission as regards that 
question. L.B. 2 IA. 204. Admission by per- 
son nominated by the parties. 80 I.O. 16=: 
46 A. 710. See also 42 M. 625; 21 A.L.J. 
209=71 I.O. 761. Agreement to be bound 
*hy the statement of a referee is an admission. 
Ifi3 I.C. 34=1927 A. 659. See also 1939 A. 
w.*R. (H.C.). 7 . A reference to an outside 
■party to decide matters in dispute in a suit 
aid the question of costs is not a reference to 
that party for information in reference to a 
matter in dispute and is not justified by see. 
20. 1946 M.W.N. 161=50 C.W.N. 465= 
(1946) 1 M.L.J. 339 (P.O.). Effects of ad- 
mission. See 37 I.O. 933. See also 1935 O. 
118 := 1935 O.W.N. 15. Effect of entry by 
creditor in debtors' books. See 14 Bom.L.B. 
1020. 

Seo.- 21 : Admission — Eppeot. — A n ad- 
mission may be proved as against the per- 
son who makes it or his representative in in- 
terest but it cannot be proved by or on be- 
half of the person who makes it or by his 
■representative in interest. This section » is 
the’ affirmance of the well-known rule that a 
g nat! -shall not he allowed to make evidence 
C. C.M.— 289 


for : haihself. 1939 Mar.L.B. 244 (Civ.) Ad- 
missions are’ not conclusive unless they 
amount to estoppel. 53 B. 321=1929 B. 147; 
164 r.O.’ 530; 40 C.W.N. 75. Mere a dmis - 
sion of signature on blank paper, effect of. 
See T65 1X3. 805=17 P.L.T. 621=1936 P. 
588.’ Tf« the Court wishes to proceed upon the 
admission of & party, it should consider the 
admission as a whole or reject it altogether. 
1935 P.’ 24; 14 L. 218=1933 L. 179; 89 L. 
WV 3*4=1934 ‘ M. 100; 151 I.C. 297=11 O, 
W.N. 579 and 1367=1934 O. 370; 1933 B. 
326. An admission against the interest of the 
party making it must be regarded as true un- 
til it -is clearly proved to be untrue. 34 P. 
L.B. 788 (2) =1933 K 885; 1934 L. 662=35 
P.L.K. 578. See also 1939 Mar.L.B. 253 
(Civft); 15 Luck. 191=1940 Oudh 35 (ad- 
mission shifts the burden of proof on th© 
patty’ making it) . See also 1939 MaT.L.B. 
253. Evidentiary nature of admissions vary 
vbfy ’much in value according to circumstances 
ana the Court is quite at liberty to reject 
them, if it is satisfied from other circum- 
stances that they are untrue. 152 I.C. 1042. 
Admission in 1 a document by a pardanashin 
lady. 59 C.L.X 532=1934 C. 851. See also 
40 :C.W.N. 75=164 I.C. 530. A statement 
made by a party to the suit to a third party 
or stranger df which the other party had no 
knowledge, ’‘and" the tritth' of which he never 
directly of indirectly admitted is altogether 
inadmissible in evidence. 1940 A.M.L.J. 
115. 1 - •* • 

4 “Admission'' aitd “Concession" — D ig. 
TpcTlONv— Admission is usually applied to a 
civil transaction, and to those matters in cri- 
minal cases which do not involve a cr imina l 
intent, While the term confession is usually 
used ia Criminal Courts as denoting an ac- 
knowledgment of guilt. Admission in a civil 
suit that a* document is genuine cannot in the 
J he ’ Te ^ ar ded as confession at 
all. 37 C. 467; 1929 C. 539. Under sec; 21 a 
confession being a species of admission would 
be relevant- 6nd can be proved against the ac- 
cased unless it can be shown that there is 
some provision of law which excludes the 
prbof Of stLeh a confession. 1984 ALI 
178^1984 A. 851=56 A. 720; 1939 Mar.ll 
Ei ^44 C&ril) ; 170 I.O. 201=1937 O. 483; 
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(1) An admission may be proved by or on behalf of the person making' 
it, when it is of such a nature that, if the person making it were dead, it would be 
relevant as between third persons under sec. 32. 


1939 A.L.J. 107 (Admission of guilt in an 
application to Magistrate is admissible under 
sec. 21. It does not become inadmissible 
under secs. 24 and 25). See also 163 I.C. 
805=17 PatX.T. 472=1936 P. 358; 167 
1.0. 30=1937 M. 19. 

Admissions bt Representative in Inter- 
est ABE BINDING. — See 22 0. 909=22 IA. 
129; 1926 O. 41; 24 0. 62 (purchaser at exe- 
cution sale is representative of judgment- 
debtor and is bound by the latter's admis- 
sions). S_ee also 1924 208; 8 I A. 65=10 

CXJ&. 281; 17 M. 223; 31 0. 380; 100 LC. 
835=26 C.W.N. 273 (P.C.). Where the son 
and mukhtar-i-am of a party makes an ad- 
mission before the partition officer, it is ad- 
missible under sec. 21 in proceedings for the 
division of joint sir; it would constitute a 
strong piece of evidence, but is not conclusive. 

1940 A.W.N. (B.R.) 138=1940 R.D. 364. 
Where the admissions are wrong in point of 
fact and are made in ignorance of legal rights 
they have no binding effect, 1941 AX.W. 492 
1=1941 O.W.N. 648=1941 Oudh 429. The 
admission of one defendant contained in de- 
position in an earlier suit is not admissible 
in a subsequent suit against persons who were 
his co-defendants in lie earlier suit. 20 Pat. 
855. A person who was no party to a suit 
cannot be bound by any admissions arising 
out of the institution of the suit in which he 
acted merely as the general agent of one of 
the parties and in that capacity verified the 
plaint. 1942 O.W.N. (BR.) 145=1942 AX. 

’ J. (Supp.) 23 . Admission by a person that 
he is not a legitimate son is not conclusive, but, 
if made by him against his own interest, it 
may be taken as true unless shown to be 
otherwise. 48 P.L.R. 187=223 I.C. 505. 

Oral Confessions- — An oral confession by 
an accused to a Magistrate is, as an admis- 
sion by him, a relevant fact and may be pro- 
ved at his trial under this section by the 
.evidence of the Magistrate. 1929 I/. 794. 

Admission by Witness. — Where in cross- 
examination a witness admits that a statement 
previously made by him is false he ought to 
be asked in re-examination why he made a 
statement which was false. The mere fact 
that the witness acknowledges -the previous 
statement to be false is no justification for re- 
jecting such previous statement, if on other 
grounds the Court is able to reach the conclu- 
sion that the statement is in substance true- 
51 LC. 449=20 Cr.L.J. 465. See also 13 
C.WJST. 409=1 I.C. 320; 7 I.C. 505; 20 W. 
R. 69; 2 A.L.J. 21. Admission by the ac- 
cused made before the beginning of the pro- 
ceedings alone can' be proved under sec. 21, 
as in a civil suit. 36 M. 457=22 MX.J. 73. 
The deposition of an insolvent reduced to 
writing is admissible as evidence against him 
in a criminal charge. 54 I.C* 478=46 C. 996 


[(1896) 2 Q.B. 260; 19 Ch.D. 580, Ref.] 
Oral and documentary evidence as to the 
statement of a postman in a departmental en- 
quiry are inadmissible in evidence in his ab- 
sence. 26 I.C. 307 (1)=16 Cr.L.J. 3. 
Statement on oath at coroner's inquest is ad- 
missible at the trial. 50 B. 111=28 Bom*. 
,LJ£. 111=1926 B. 151. Will is admissible' 
‘to prove religion of deceased. 7 R. 720. A 
t document containing the admission of third 
persons cannot be used as evidence against, 
the parties but the document can be admitted 
in evidence as proof of the fact mentioned 
therein as evidence of the transaction if it. 
could be shown that it was executed in due- 
course of business to settle disputes between 
the parties. 146 1.0. 937=1934 P. 48. A 
party cannot use in his favour an admission, 
by his predecessor made in his own interest.. 
41 C. 57=17 C.W.N. 1013=20 I.C. 78. See 
also 93 I.C. 996=1926 L. 381. Statement off 
deceased 's father as to the exclusion of daugh- 
ters from inheritance by custom is admissi- 
ble. 8 Luck. 445=1933 O. 246. See also 1937 
C. 515=41 C.W.N. 1089. Where a woman 
has described herself as the wife of a person 
in a contemporaneous transaction, it would be.' 
admissible in evidence when there is a dis- 
pute as to the fact of marriage because she 
had the special knowledge in respect of the 
marriage and it would be proved by her. 193 
I.C. 161=1941 O.W.3ST. 249=1941 Oudh 284. 
As to admission in butwara proceedings, see 
1926 C. 290. A confession is evidence for 
the prisoner as well as against him and must 
be taken altogether. 52 LC. 145=20 OrXJ. 
737 (N.). But it is only where no other evi- 
dence is forthcoming that this can be pressed 
to the extent of requiring that no part be ac- 
cepted as true without accepting the whole. 
(Ibid.) If other evidence incompatible with- 
a part of the confession is on record, it may- 
be relied on in preference to that part. 53 L 
C. 145=20 CrXJ. 737 (N.). Danger of 
resting judgment upon verbal admissions of 
the sum due. See 10 I.A 74 (79)=13 OX. 
R. 266 (271) (P.C.). Entries in solicitor's 

books of account regarding object of pur- 
chase for client are neither inadmissible nor 
irrelevant, nor hearsay. 33 C.W.N. 493=57 
MX,J. 581 (P.C.). The statement that a 
document is a copy of the original is admissi- 
ble when made by a deceased person in a 
document relating to a relevant fact and also* 
as an admission under sec. 21. 56 IA. 146= 
52 M. 453=56 MX.J. 730 (P.O.). Where 

the execution of a mortgage deed is admitted 
but the receipt of consideration is denied, the 
onus lies heavily on the defendant (execu- 
tant) because it was inconsistent with his own 
admissions in writing. 1928; P.C. 39=54 M. 
L.J. 208 (P.C.). In a title suit, the proceed- 
ings in the previous title suit between, thepre- 
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(2) An admission may be proved by or on behalf of the person making 
it, when it consists of a statement of the existence of any state of mind or body* 
relevant or in issue, made at or about the timp when such state of mind or body 
existed, and is accompanied by conduct rendering its falsehood improbable. 

(3) An admission may be proved by or on behalf of the person making 
it, if it is relevant otherwise than as an admission. 

Illustrations . 

fa) The question between A and B is, whether a certain deed is or is not forged. A affirms- 
that it is genuine, B that it is forged. 

A may prove a statement by B that the deed is genuine, and B may prove a statement by 
A that the deed is forged ; but A cannot prove a statement by himself that the deed is genuine, nor 
can B prove a statement by himself that the deed is forged. 

(b) A, the captain of a ship, is tried for casting her away. 

Evidence is given to show that the ship was taken out of her proper course. 

A produces a book kept by him in the ordinary Course of his business showing observations- 
alleged to have been taken by him from day to day and indicating that the ship was not taken out 
of her proper course. A may prove these statements, because they would be admissible between 
third parties, if he were dead, under section 32, clause (2). 

(c) A is accused of a crime committed by him at Calcutta. 

He produces a letter written by himself and dated at Lahore on that day, and bearing the- 
Lahore post-mark of that day. 

The statement in the date of the letter is admissible, because, if A were dead, it would be ad- 
missible under section 32. clause (2). 


sent defendant and a third person are rele- 
vant under sec. 19 and the pleading of the 
defendants are admissible as admission of the 
defendants under sec. 21. 1930 P. 405. See 
also 35 P.L.R. 463=1934 L. 527; 41 O.W. 
3ST. 1089=1937 C. 515. 

Denials of Party. — Though ‘Court* is 
hound to receive admissions in evidence, no 
such rule applies to denials. 49 A. 482=1927 
A. 383. CL (3) of sec. 21 is intended to 
apply to cases in which the statement is 
sought to he used in evidence otherwise than 
as an admission, for instance, as part of the 
res gestae or as a statement accompanying or 
explaining a particular conduct. Where a 
purchase is made by a parent in the name of 
his child the contemporaneous acts of the 
parent may be admissible but not the subse- 
quent acts and declarations. 7 O.WJST. 683 
=1930 O. 441. An admission by a Hindu 
father that a house built by him was con- 
structed out of the self -acquisition of one of 
his sons only has the effect of relieving that 
son from proving that the house was built out 
of his self-acquisitions ; but it does not relieve 
him from proving what the actual cost of con- 
struction was when he claims that amount 
out of his father’s estate. 62 C.L.J. 430=40 
C.W.N. 75. An admission made by a party is 
not absolutely binding on him and its only 
effect is to shift the burden as against him. 
He is at liberty to prove that his admission 
was mistaken or untrue and is not estopped 
or concluded by it unless another person has 
been induced by it to alter his condition. 67 
C.L.J. 495. See also 1939 MarX.R. 253 
(Civil) ; 15 Luck. 191=1940 Oudh 35. 

Secs. 21-25. — Unless it is so specifically 
stated in the Cr.P. Code, no rule about the 
relevancy of evidence in the Evidence Act is 
affected by any provisions of the said Code- 
The admission of guilt in an application pre- 
sented to a Magistrate is admissible under 
sec. 21 of the Evidence Act. It does not be- 


come irrelevant under sec. 24 or sec. 25 of 
the Act. I.L.R. (1939) All. 367=1939 A. 
L.J\ 107=1939 All. 242. 

Secs. 21-27. — Secs. 21 to 27 do not sug- 
gest that statements which would be admissi- 
ble in civil cases as admissions are not* ad- 
missible in criminal cases. A person who 
subsequently becomes an accused person 
might make many admissions which do not 
implicate itself him in any criminal charge; 
and these would be admissible under sec. 21 
in a trial on a criminal charge against him! 
Where in the course of an inquiry into t*he 
conduct of certain police officers held by a 
Magistrate who is deputed for the purpose,, 
the officers who are not even under arrest 
make certain statements to the Magistrate,, 
puch statements are admissible in evi- 
dence against them, in a trial on & 
charge against them, under secs. 348 
and 330, I.P. Code, of wrongful confine- 
ment and hurt for the purpose of exporting a 
confession. Such statements .are not state- 
ments recorded under sec. lo4, Cr.P. Code. 
1941 M.W.N. 505=54 L.W. 81=1941 Mad. 
720. 

Secs. 21 and 34. — Under sec. 21, an ad* 
mission may be proved by or on behalf of the 
person making it, if it is relevant otherwise 
than as an admisison. Statements in zamin- 
dari papers which are entries in books of ac- 
count regularly kept in the course of business 
are relevant under sec. 34. Such statements 
can therefore be taken into account though 
they may be admissions on behalf of the 
zamindar. 1940 P.W.N\ 498=19 Pat* 39 S’ 
=1940 Pat. 622. 

Seos. 21 and 145. — Under sec. 21 of the 
Evidence Act, a party’s previous admission is 
relevant and can be used as evidence against 
him if that party has not appeared, in- the 
witness-box at all. The value of that admis- 
sion as a piece of evidence depends on the- 
circumstances of each case but ordinarily an 
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(d) A is accused of receiving stolen goods knowing them to be stolen. 

He offers to prove that he refused to sell them below their value, 
c A may prove these statements, though they are admissions, because they are explanatory 
♦-of conduct influenced by facts in issue. * y 

* (e) A is accused of fraudulently having in his possession counterfeit coin which he knew 

to be counterfeit. 

He offers to prove that he asked a skilful person to examine the coin as he doubted whether it was 
counterfeit or not, and that that person did examine it and told him it was genuine. 

A may prove these facts for the reasons stated in the last preceding illustration. 

22. ■ Oral admissions as to the contents of a document are not relevant, unless 

. and until the party proposing to prove them shows 

When oral atoissioM as t hat he is entitled to give secondary evidence of the 
j^evarrt. contents of such document under the rules herein- 

after contained, or unless the genuineness of a docu- 
jnent produced is in question. 

23. In civil cases no admission is relevant, if it is made either upon an express 

condition that evidence of it is not to be given, or 
Admissions in civil cases urL der circumstances from which the Court can infer 
when relevant. that the p art ies agreed together that evidence of it 

should not be given. 

Explanation . — Nothing in this section shall be taken to exempt any barrister, 
pleader, attorney or vakil from giving evidence of any matter of which he may 
-be compelled to give evidence under section 126, 

24. A confession made by an accused person is irrelevant in a criminal pro- 


-admission is a valuable piece of evidence. An under sec. 23 where the document provides 
admission is a relevant piece of evidence and ^ie parties to it would be free to repu- 

-can*be used as legal evidence against a party . te any condition of the proposed compro- 
even in cases where the party appears in the 31X186 which in their opinion, their rights 

witness-box but makes no statement inconsis- prejudicially affected. 48 C.W.N. 15 . 

tent or contradictory to that admission and a Where certain letters were in the ordinary 

denial of that admission is not- involved in the c °nrse tendered by the plaintiffs in evidence 

statement made by the party in the witness- and they T^ere marked 'without prejudice* and 

box by considering the (statement as a whole |r e defendant's counsel admitted them, held 

A previous admission of a party who has gone that the privilege was withdrawn and that the 

into, the witness-box on the point in issue and letters were as free to be used as evidence in 

in the witness-box has made a statement incon- tix e judicial proceedings. Held also, that under 

Bistent with the admission or the statement ® ee - 23 ^ or der to sustain a pl e a of privi- 

made in the witness-box is such which invol- l6 £e as regards the letters it must be shown 

ves a denial of the previous admission or runs both theaddressor *and the addressee 5 n- 

•eounter to that admission, then the previous tended to claim the same. 6 O.W.N. 1088 

admission cannot be used as legal evidence in —1930 O. 105. 

the case against that party unless the atten- s ?o. 24: Confession, what is. — A con- 
tion of the witness during cross-examination Session is not defined in the Evidence Act 

was drawn to that statement and he was con- ft has been judicially interpreted as 

fronted with specific portions of that state- leaning an admission made at any time by 

r&ent which were sought to be used a person charged with a crime stating, or sug- 

as admission. Without complying with Seating, the inference, that he committed 

the procedure laid down in sec. 145 of that crime. The statement should however 

the Evidence Act, the admission contained in °e considered as a whole. It would not be 

the previous statemeut cannot be used as right to take isolated portions of it and 

legal evidence against that party. 47 P.L. to consider whether any of them, regarded 
R. 391=A.I.R. 1946 Lab.. 65 (F.B.). '. separately, amounts to an admission of guilt 

Seo. 23.— When an attorney goes to an ad- or not 1933 Cr.C. 1284=1933 R. 326. It 

verse party with a view to a compromise or should relate to the particular crime with 

to an action you must always look with great which accused is charged. • I.L.B. (1945) 

care to his evidence of what then occurred. Bom. 278=46 Bom.L.R. 811=1945 Bom. 

Per Lord St. Leonards in 5 H.L. Oases at ^52. It is only when an utterance is made 

p. 245. Admissions before a person to whom with an animus confident that it would be- 

the parties went for a compromise are admis- cpm e a confession; if, therefore, the declara- 

isible. See 95 I.O. 363=1926 L. 548. But an tion is made neither with an intention to con- 

offer of a certain compensation without pre- f ess, nor doefe it amount to an admission of 

judice in land acquisition proceedings is not f acts from which guilt is directly deducible, 

admissible . 92 I.O. 319=1926 L. 509, An the declaration would not am ount to a con- 

admission contained in a -draft of a compro- fession. When a statement is not a confession 

inise deed filed in Court has to be excluded that is no impediment in strict law to use it 
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ceeding, if the making of the confession appears to 
the Court to have been caused by any inducement, 
threat or promise 1 having reference to the charge 
against the accused person, proceeding from a person 
in authority and sufficient, in the opinion of the Court, 
to give the accused person grounds which would appear to him reasonable for 
supposing that by making it he would gain any advantage or avoid any evil of a 
temporal nature in reference to the proceedings against him. 


Confession caused by 
inducement, threat or pro- 
mise, when irrelevant in 
criminal proceeding. 


LEG-. REE. 

iPor prohibition of such inducements, etc., 
see the Code of Criminal Procedure, 1898 
(Act V of 1898), sec. 343. 


against the person making it in the capacity 
of an accused. But the practice of taking 
a statement on oath as from a witness and 
then using it at a later stage against an ac- 
cused is not a commendable one. Further, 
part of a statement cannot be used to corro- 
borate evidence which includes that state- 
ment itself, and which is obviously in much 
need of corroboration. 1937 N. 254=I.L.R. 
(1937) N. 524 ; 43 O.WJ5T. 893=1939 OaL 
610. A man of sound mind and of full age 
who makes a statement in ordinary simple 
language must be bound by the language of 
the statement made and by its ordinary 
plain meaning. 159 I.C. 875=1936 O. 156. 
Where the accused in a conversation with 
the remanding Magistrate stated to the 
Magistrate that the police wanted him to 
turn approver; that he had given true facts 
to , the police ; that he was in fact guilty and 
that he had told the police where he had sold 
the stolen property. Meld, there was no con- 
fession; all that was said to the Magistrate 
was that the accused had made disclosures 
to the police on the promise of pardon. 148 
1.0. 400=1933 L. 987. See also 1941 P.W. 
1ST. 653 (mere admission of being present in 
the company of daeoits is no confession of 
dacoity) . A confession is admission by 
an accused person in a criminal case. The 
making of a counterfeit coin is not a state- 
ment and hence the evidence of persons who 
say that the accused made counterfeit coins 
in their presence is not barred by secs. 24, 
25 or 26. 1931 All. 9. Oral confession — 
Accused not shown to understand language 
in which questions put, but in answer mak- 
ing signs-— Conduct held not to amount to 
confession. 1930 L. 84=120 I.O. 539. Any 
statement by a person which would suggest 
an inference as to his guilt may be a con- 
fession. 59 I.C. 324=22 Bom.LJt. 1247; 
1930 A. 29. A confession is not hit by sec. 
24 when none of the persons to whom it was • 
made was a person in authority, though they 
may have promised not to tell the police. 45 
P.L.R. 391=A.I.R. 1943 Lah. 312. As to 
confession to panchayatdars, see 76 I.O. 829 
t=1924 M. 230. Sec. 24 will apply even if 
the person confessing was not an accused 
person at the time of confession. A state- 
ment falling within sec. 339 (2) of the Code 


excludes the operation of sec. 24. 59 I.C* 

324=22 Bom.L.R. 1247. To constitute a 
‘confession* under the Evidence Act, it is 
not necessary that the person confessing 
should make a full and explicit admission 
of his guilt so clean as to leave no other 
hypothesis tenable. It is enough if they 
lead to an inference of guilt. 43 I.C. 605 
=19 Cr.L.J. 189 (M.) . But the statement 
of a man who takes particular care at every 
stage to show that he did not take part in 
the offence does not amount to confession. 
1935 A.W.R. 48. The words ( ‘ accused per- 
son^ in secs. 24 to 26 include any person 
who subsequently becomes accused, provid- 
ed that at the time of making the state- 
ments criminal proceedings were in pros- 
pect. (Ibid.) There is no provision of law 
which forbids a Magistrate from recording 
( a confession on a Sunday or any other holi- 
day and at a place other than the Court- 
house. 1930 L. 171. See also 165 I.O. 795 
=38 Cr.L.J. 84. Construction of confes- 
sion. See 1945 Lah. 10. 

Inadmissible Confession. — Inadmissible 
confession would be inadmissible wholly 
38 I.C. 767=18 Cr.L.J. 383 (Bur.). The 
Court must accept or reject the confession, 
as a whole and cannot accept only the in- 
culpatory element while rejecting the ex- 
culpatory element as inherently incredible- 
1930 A.L.J. 1481 (F.B.) ; 35 P.LJE&. 559=1 
1934 L. 673; 143 I.C. 362=1933 L. 665; 35 
P.L.R. 659=1934 L. 630; 1933 M. 888=65 
M.L.J. 837; 44 P.L.R. 448=1942 Lah. 271; 
44 CrX.J.’ 77=1933 B. 401; 1933 AXUL 
.581; 34 P.L.R. 349=1933 L. 232; 1933 R. 
326. But it is not an infallible rule of 
practice. 144 I.C. 160=1933 Pesh. 38; 1933 
R. 204=149 I.C. 49; 11 O.W.N. 636=1934 
O. 222. See also 40 P.L.R. 265=1933 
Lah. 850. 

Acceptance oe Rejection of Confes- 
sion. — Where there is no other evidence to- 
show affirmatively that any portion of the 
exculpatory element in the confession is 
false, the Court must accept or reject the 
confession as a whole and cannot accept 
only the inculpatory element while^ rejecting 
the exculpatory element as inherently 
incredible. 1939 Lah. 534. In a case where 
there is evidence other than the confession 
of the accused, the Comt is not bound to 
take the confession as a whole. If it is 
satisfied that a part of the confessional 
statement is false, it may reject that part 
and take into consideration that part of the 
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confession which corroborates the evidence 
-of the witnesses. 188 1.0. 326=41 Cr.L.J. 
-676=1940 Lah. 157. The Court is at 
liberty to disregard any statement in the 
•confession which it disbelieves. 46 1.0. 705 
=19 Cr.L.J. 785 (N.). The circumstances 
under which a confession is made must 
always be scrutinized with great care and 
caution, and in all cases the period of the 
retention of the accused in police custody 
before a confession is made is always an 
important fact to be carefully considered. 
Illegal detention does not necessarily vitiate 
a confession. It is a fact to be carefully 
considered in every case. 31 SX.R. 494= 
1937 Sind 251. Where the confession of an 
accused has been excluded by the trial 
Magistrate under sec. 24, it cannot be taken 
into consideration in revision even though 
such confession may be excluded wrongly. 
1930 S. 168. Where the accused makes a 
confessional statement there is evidence to 
show that the exculpatory portion is false, 
the Court can ignore that portion of the con- 
fession and use the rest of it against him . 
47 P.L.R. 11. 

Confession — Evidentiary Value. — AIL 
parts of a confession are not entitled to 
equal weight. Some may be believed while 
others rejected. 3 O.W.N. 800=1926 O. 
618. See also 42 PJjJJ. 1. The rule which 
-excludes evidence of statements made by a 
prisoner, when they are induced by hope 
held out or fear inspired by a person in 
authority is a rule of policy. 18 C.W.N. 
705=23 1.0. 678 (P.C.). A confession to 
he admissible must be voluntary and made 
without any pressure. 35 A. 260=19 I.O. 
307; 52 1.0. 881 (1)=20 OrJUJ. 721. See 
also 47 L.W. 143. TTndex sec. 24, which is 
a rule of exclusion, it is not necessary 
that there should be a decision in so many 
words that a confession is not irrelevant. 
In every case in which a confession is admit- 
ted in a criminal case, that fact that 
evidence of the confession is admitted is 
sufficient to make the confession evidence. 
It is open to the defence to object to the 
evidence of confession goings in, but till 
such objection is raised, there is no need 
for the Court to pronounce a formal deci- 
sion on the question of the relevancy of the 
confession. The actual fact of admission of 
the confession is sufficient for the purpose* 
1938 M.WJST. 1120=48 L.W. 777=(1938) 
"2 M.L.J. 1065. If a confession is not volun- 
tary in the wider sense of the term, e® 
Jiypothesi the person who made it did not 
do so with the desire to tell the truth. This 
fact, in itself, introduces an element of sus- 
picion. In such circumstances if facts are 
proved which suggest, that an inducement 
of some kind, although outside the terms 
of sec. 24, was in fact given, the Court may 
well refuse to accept the confession as true. 
<63 C. 1053=1936 C. 316. Where the Magis- 
trate in whose presence a confession was 


made is called as a witness and swears that 
the statement was made before him freely 
and willingly and not in the presence of a 
policeman, {he confession is voluntary and 
can be acted upon. 2 L.L.J. 653. Where 
the accused are unable to explain away 
their confessions which clearly indicate 
their guilt, the confessions alone are suffi- 
cient for their conviction. 5 O.W.N. 968= 
1928 O. 35 (a) . The evidence of an admis- 
sion of guilt to villagers may be strong as 
evidence against an accused fas a confession 
before a Magistrate. It requires no corro- 
boration. 5 O.W.N. 698=1928 O. 393; 1929 
O. 272. Where an attempt is made to rely 
upon an extra-judicial confession, every 
precaution should be taken to ascertain as 
exactly as possible the very words which 
were used by the prisoner who is supposed 
to have confessed. 28 S.L.R. 285=1934 
Sind 119. Though extra-judicial confes- 
sions have to be received with care and cau- 
tion there is no reason why they should not 
be believed when they are clear, consistent 
and convincing. 12 Mys.L.J. 73=39 Mys. 
H.C.R. 320, Confession against himself to 
a witness is valid and admissible. 1929 M. 
92. Where a confession was approved to 
have been made without any sort of influ- 
ence or tutoring and the same was not con- 
tradicted by other evidence, ‘held, that the 
accused could validly be convicted on the 
strength of the confession alone. 114 I.C. 
^71=1929 O. 167. See also 167 I.O. 162=3 
41 C.W.N. 183=1937 C. 39; 38 Cr.L.J. 84 
=165 I.C. 795. Where the main founda- 
tion for the conviction is the confession 
alleged to have been made by the accused 
there are three things which the prosecu- 
tion must establish: (a) that a confession 
was made, (b) that evidence of it can be 
given, and (c) that it iB true. 162 I.C. 1032 
=1934 Sind 172. Where the case against 
the accused depends mainly upon an alleged 
confession and there is a conflict us to the 
manner in which the confession had been •ob- 
tained by the prosecuting agency, the ac- 
cused is justified in asking the Court to 
give him the benefit of the doubt. 119 I.C. 
420=30 Cr.L.J. 1080. Where the confes- 
sion as a whole is unreliable, the ^ discovery 
which is but a part of that confession should 
also be held to be unreliable* 177 I.C. 617 
t=40 P.L.R. 890=1938 L. 694. 

Confession in Police Custody, Inadmis- 
sibility of. — Question of admissibility of 
confession comes when statement is made to 
police officer or while in police custody. 1929 
C. 539. When a confession was made after 
being in police custody for several days and 
protracted consultation between the accused 
and the investigating officers and was sub- 
sequently retracted, the confession is inad- 
missible. 63 I.O. 929=23 C.W.N. 886. See 
also 1937 C. 39=41 C.W.N. 183; 5 hJjJ. 
128; 21 Or.L.J. 177=54 I.O. 881 (P.); 18 
Cr.L.J. 106=37 I.C. 314=10 BnxJCi.T. 270; 
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17 CrX.J. 402=35 I.C. 962. Moral exhor- 
tation is not objectionable. 5 W.B. 32. The 
mere fact of the accused being in police 
custody is no reason for presuming that his 
confession was induced by thereat or promise. 
'98 I.C. 250=1926 0. 622. Where the 
threats made do not influence the accused’s 
confession it is admissible. 5 W.B. 175. A 
self -exculpatory statement by an accessory 
after file fact is inadmissible in evidence. 
‘99 I.C. 282=30 C.L.J. 503. Sec. 24 does 
not admit as legal evidence an incriminating 
statement to headman at the latter’s sug- 
gestion to speak the truth, lest witnesses for 
the other side may let it out when called. 

18 Cr.L.J. 106=37 I.C. 314. 

Confession under Inducement, Threat, 

etc — What constitutes Inducement. — 
The expression “you had better tell tho 
truth” has always been held to import a 
threat or promise unless the words are 
qualified in some manner. The words do 
not mean mere exhortation to tell the truth, 
for the accused had already been question- 
ed by the police. The words are suscepti- 
ble of the interpretation that the accused 
was told that it would be better for him 
if he told the truth and that amounts to an 
inducement. 152 I.C. 998=1934 L. 417. See 
also 167 I.C. 795; 1937 C. 39; 41 C.W.N. 
183; 1938 P. 308=17 P. 369; 1940 AIL 46; 
1941 M.W.N. 956; 1942 Mad. 49= (1941) 2 
M.L.J. 1070; 1942 Mad. 237; 56 L.W. 479 
=(1943) 2 H.L.J. 293. The question whe- 
ther the words used were intended to con- 
vey to accused an inducement, etc., must de- 
pend on surrounding circumstances, in which 
rthose words were used. The burden is on 
prosecution to prove that the confession 
was not improperly induced. 1933 Sind 
409. Where accused is told by a person in 
authority that if he makes a voluntary con- 
fession which is considered to be full and 
true his prayer for being made an approver 
will receive due consideration, the eonfes- 
•sion made under such circumstances is in- 
admissible . 45 A. 633=21 A.L.J. 585=74 
I.C. 529. Sec. 24 makes a confession inad- 
missible if it appears to have been caused 
by any inducement or promise. 45 A. 300= 
21 A.L.J. 143=1923 A. 352; 1929 Sind 245; 
1930 A. 29; 1942 Mad. 237 (asking accused 
to produce weapons coupled with a promise 
that nothing would happen if they produced 
the weapons). The expression used in sec. 
24 is not * ‘ proved’ ’ but “if it appears 9 9 which 
is not as strong an expression as “proved’’. 

' Though the accused Jhas not adduced evi- 
dence to substantiate the allegation that 
the confession was obtained by threat or in- 
ducement, it is still open to him to ^ show 
that the circumstances under which it was 
made would justify that inference. Quaere : 
whether the onus of proving that a confes- 
sion is voluntary is on the accused or the 
prosecution. 33 C.W.BT. 1112=1929 C. 726; 
tm C. 399=38 P.WJST. 659=1934 O. 636. 


Jnder sec. 24, unless it appears to a Court 
that an inducement, threat or promise was 
held out by a person in authority a confes- 
sion would be relevant without any formal 
proof of the voluntary nature of the state- 
ment and formal evidence that the state- 
ment was voluntary is not required from the 
prosecution in practice. 54 L.W. 327= 
(1941) 2 MX.J. 1070=1942 Mad. 49. Where 
the accused whose confession is being re- 
corded informs the _ Magistrate that h@ is 
m akin g the confession under inducement, 
the confession is not admissible, and cannot 
be allowed to go to the jury. Whether 
there was inducement or not is immaterial. 
45 B. 1086=60 I.C. 1006. A confession by 
an accused to a Magistrate who did not re- 
cord or administer any of the necessary 
warnings or adopt any of the safeguards, 
made after the police had threatened him 
and retracted at the earliest possible mo- 
ment after the accused got out of the in- 
fluence of the police, is inadmissible and in- 
sufficient in itself to base a conviction. 1933 
M.W.N. 723. Where a confession is posi- 
tively proved by the record of Magistrate 
.that it was voluntary, the mere fact that 
the accused confessed in the hope of par- 
don .will not justify its rejection as being 
improperly induced, in the absence of the 
evidence to suggest that any police officer 
or other person in authority did or said any- 
thing which could, possibly be construed in- 
to holding out a hope of pardon. (8 L. 230, 
Bef.) 34 PXJR. 704=1933 L. 388. Where 
the Magistrate has not pot the necessary 
preliminary questions to the accused with a 
view to satisfy himself that Ms statement 
was voluntary, the irregularity can be cured 
under, sec. 533 of the Cr.P. Code, provided 
?the omission has not injured the accused in 
his defence on the merits. In other words, 
the Court is enabled under sec. 533 to take 
evidence to prove that the confession was 
“duly made”, &e., in accordance with sees* 
164 and 364. If the questions were not pnt at 
all, the confession is not ( duly made But it 
is not necessarily irrelevant. The Court may 
r isatisfy itself that there was necessarily 
no inducement or threat and so fulfil the re- 
quirements of sec. 24. The weight to be at- 
-tached to it depends on the facts of each 
case. 1933 AXX 1551 (P.B.) . The state- 
ments made by the accused in the trial of 
the police officer concerned in the investiga- 
tion of the case could be admitted in evi- 
dence against him on his own trial for mur- 
der. 59 I.C. 324=22 BomX.B. 1247. A 
confession made by an accused person under 
fear, encouraged by a poliee officer in a sub- 
tle way in the hours that elapsed before the 
^accused reached the Magistrate is inadmis- 
sible in evidence. 60 I.C. 417=32 G.L.J. 
*204. 'A confession made by an accused per- 
son on an inducement by a police officer 
that he would be offered a pardon is inad- 
missible kt evidence. 60 I.C. 417* The evi- 
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deuce of an. accomplice, if suspicious,’ re- 
quires corroboration. 60 I.C. 417 ; 9 P.R. 
1911 (Or.) =10 1.0. 340. Tbe fact that a 
police officer got by means of threat infor- 
mation from a prisoner as to a circum- 
stance incriminating the latter ; does not 
render that information inadmissible in evi- 
dence- 17 Ct.L.J. 33=82 I.O. 321. It is 
not possible for a Court to say that the mak- 
ing of the confession t e appears ” to it to have 
"been caused by any inducement, threat or 
promise, except upon evidence which is be- 
fore the Court. 4 P.L.T. 186=72 I.C. 961; 
1928 L. 676. The influence may be suggest- 
ed by the confession itself or by the prosecu- 
tion evidence or by the evidence adduced by 
accused or by surrounding circumstances 
which the Court is bound to take into consi- 
deration. 72 I.C. 961=4 P.L.T. 186. It 
asannot be stated as a proposition of law that 
no statement made on oath can be a 
voluntary statement that would be ad- 
missible under sec. 24, which says nothing 
about voluntary statements'. A statement 
made on oath may be said in certain cases 
to be made as the result of the holding out 
of a threat; but that is a question of fact- 
The administering of an oath is not neces- 
sarily or always tantamount to a threat to 
the person under oath. 55 L.W. 462=AXR. 
1942 Mad. 654=(1942) 2 M.L.J. 112. 
"Where on application to be made as an ap- 
prover was made from jail by an accused 
and he also expressed a wish to make a state- 
ment it was held that though it might be an 
indication of an anxiety on the part of the 
accused to earn a pardon by becoming an ap- 
prover, it was not a reason to hold that any 
inducement was held out to the accused to 
make a confession. 1943 O.W.2ST. 88. 

Under sec. 24 there must be something 
from which the Court can infer that the in- 
ducement or promise was given to the accused 
by some person who had authority to give it. 
It must be shown that hope was directly in- 
spired by some one who had authority to make 
the promise. 109 I.C. 225=1928 C. 500. An 
approver *s disclosure is in its very nature al- 
ways the result of an inducement or promise, 
namely, the inducement to confess upon a pro- 
. raise of pardon; but should it appear that it 
was extorted as the result of undue duress, 
such as threats of violence, to that extent 
the provisions of sec. 24 would be applica- 
ble and the confessional statement would 
have to be ruled out of evidence. 9 I u 608 
=1928 L. 320 (2). The mere fact that there 
was a race for pardon does not detract from 
the value of the confession ,if that race for 
pardon does not appear to have been caused 
by an inducement or promise held, out by one 
in authority. 113 I.C. 65=30 Cr.L.J. 49. 
It is open to the High Court to rule out a con- 
fession caused by any inducement, threat, etc. 

(1943) 1 Cal. 487=A.I.B. . 1943 

Cal. 625. 

„ Whol Persons .in authority . from 


Whom Threat or Inducement proceeds — 
Thfere is no statutory definition of the 
words “person in authority"; but it is well 
• settled that the words have reference to a 
person who has authority to interfere in the 
matter under inquiry. Generally speaking 
a person in authority » is on e who is engag- 
ed in the apprehension, detention or prose- 
cution of the accused or one who is empower- 
ed to examine him. 12 P. 241=14 P L T 
82=1933 P. 140 (S.B.) . Sec. 24 refers 
only to a person in actual authority, the test 
being the possession of some poweg or con- 
trol’ over the accused with reference to his 
case. 37 I.C. 42=18 CrX.J. 58. The belief 
of an accused that the persons to whom he 
made a confession were ‘ persons in authority* 
is not sufficient to bring them within the 
term. The test is: Had the person authority 
to interfere with the matter? Whether a cer- 
tain person is a person in authority would 
largely depend upon the circumstances of 
each particular case. Mukhais to whom con- 
fession was made by accused were held to be 
not persons in authority. 152 I.C. 1032=1 
1934 S. 172. The expression " person in*, 
authority 3 9 has a wider meaning than the ac- 
tual prosecutor and the test is, has the per- 
son any authority to interfere in the matter 
and any concern or interest in it sufficient 
to give him authority. 43 I.C. 605=19 Or. 
L.il. 189 (M.). See also 40 B. 220=17 Bom. 
IsJB.- 1059. Police Patel in a village is such.* 
a person. 40 B. 220=17 Bom.L.R. 1059. 

So also a Mukhia of a village. 97 I.C. 44= 
1926 A. 737. But see 1934 S. 172. Also 
village Choukhidar. 1936 A.L.J. 999=1936 
A. 753 (P.B.). See also 17 P. 369=174 I.O. 
524=1938 P. 308. The words 4 'person in- 
authority f9 may also include the prosecutor. 
1945 Cal. 360=79 O.L.J. 149=46 Cr.L.J. 
683. A collecting panchayat and an assistant 
pahckayat are both persons "in authority 9 9 
within the meaning of the section. 50 C. 127 
=1933 C. 458. Panehaytdars are not per- 
sons in authority within the meaning of sec. 
24. 45 M.L.J. 845=1924 M. 230. The pre- 
sident of a panchayat which was to consider 
a case is a person in authority. 20 C.W.lf. 
512=33 I.C. 828. Also the president of a 
Tillage Vigilance Committee. 1939 M.W.IL. 
341=49 L.W. 522=1939 Mad. 515; I.L.R. 
(1940) Lah. 217=42 P.L.R. 711. Whether 
a person who is merely the landlord of the vil- 
lage and a member of the Union Board is w 
person in authority within the meaning of 
sec. 24. See 63 C. 1089=1936 C. 227. As 
to agent of landlord, see 164 I.O. 891=1936" 
L. 264. The words "person in authority” in 
sec. 24 include the prosecutor. 68 I.C. 413 
fc=S36 C.W.N. 54. A confession made by an 
accused to the’ Superintendent of Excise in a 
trial for illicit possession of opium is admis- 
sible provided no inducement, threat or pro- 
mise was held’ out to the accused for making 
. the confession. 22 G.WJST. 451=45 I.O, 284. 
r Ah Honorary Magistrate who is also & siail- 
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dar is a ‘person in authority* \ 1521.0.998= 
1934 L. 417. A lambardar being a person 
in authority, a confession induced by him 
by the use of threats is inadmissible. 4 L.L. 
J. 235=1922 L. 263; 26 PJS. 1916 (Or.); 
34 1.0. 642. A zaildar or lambardar is an 
officer who is to help the police in their inves- 
tigation. 14 P.B. 1911 (Or.) =12 1.0. 973. 
See 1929 O. 272; 1936 A.L.J*. 376=1936 A. 
470; 18 L. 794=40 P.L.R. 186. See also 
1928 L. 476 (where a villager was directed 
by the police to make the accused to confess 
by inducement). A confession made to 
Thugyi by an accused who had been sent for 
by the former after being told that he would 
not be punished if he was not a party to the 
offence is irrelevant and inadmissible in evi- 
dence as the Thugyi is a person in authority 
within the meaning of sec. 24. 26 1.0. 129. 
Other answers and questions based on the in- 
admissible statement are also inadmi ssible . 
(Ibid.) Neither a co-villager nor a zamindar, 
is a person in authority unless the z aminda r 
4s directed by the police to investigate. 37 I. 
C. 42=18 Cr.L.J. 58; 9 1.0. 718=12 Cr.L. 

, J. 119. Katwari in C.P., is not a police offi- 
cer. 25 Cr.L.J. 147=1924 N. 29. (See 
also notes under sec. 25, infra.) A confession 
to a Jail Warder is not admissible. 1930 M. 
W.N. 1249. Where a post office clerk beg- 
ged of his superior to be saved if he disclosed 
every thing and the latter having promised 
to help him the accused made a confession. 
JELeld, that the confession was procured by 
inducement held out by a person in authority. 
60 C. 719=1933 C. 644. A village headman is 
a person in authority but where accused made 
the confession of his own accord > out of re- 
morse and there was no proof of inducement 
such confession is admissible. 3 O.W.N. 947. 
An ina m dnr holds semi-official position and he 
is not a person in authority under this sec- 
tion. 1929 L. 558. A village panch active- 
ly assisting the police officer is a ‘person in 
authority 3 and a statement made to him 
under veiled threat and inducement is inad- 
missible. 8 P. 289=1929 P. 275. Statement 
made to moniagar on his asking accused to 
speak the truth is not one made under threat 
or promise and is admissible whether monia- 
gar is “a person of authority , \ 1929 M. 
W.N. 791. 

Duty of Court. — The Judge should satisfy 
fiimself by putting searching questions to 
such witness as had anything to do with the 
confession. The first question that ought to 
strike every judge is “why the accused made 
the confession? ’ 9 It is important to ascertain 
from those in whose custody the accused was, 
the circumstances in which the question of 
confession first arose, how the accused expres- 
sed his willingness to be placed before the 
Magistrate and his readiness to make a con- 
fession!. Similar questions arise as regards re- 
traction. It is only if circumstances make it 
reasonable to believe that the accused volun- 
tarily made the confession and agreed to make 
C.C.M. — ago 


it before the Magistrate that an inquisitive- 
mind can be satisfied. 55 A. 91=1933 A. 
31. It is for the Judge to decide for himself 
whether pnrna facie the confession of the 
accused appears to him to have been induced 
by threat or promise and for that reason to* 
be inadmissible. It is nofc the province of 
jury to decide the question of admissibility 
of evidence- If the Judge considers the con- 
fession admissible, it is his duty^ to point out 
to the jury that the fact that he considers the 
evidence as admissible does not necessarily 
mean that it is true and it is for jury to make 
up their minds whether they should accept 
the confession, and in doing so they should 
naturally be guided by their opinion on the* 
question whether the confession was voluntary 
or not. 142 1.0. 639=1933 0. 187. See also 
I.L.R. (1943) 1 Cal 487=1943 CaL 625. If, 
the circumstances are such as to raise a strong 
suspicion in his mind that the confession ha» 
been induced by threats or promises of the na- 
ture described, in that section, then the 
confession is irrelevant. It is not necessary 
for the defence to establish conclusively that 
there was such inducement or threat. It is 
sufficient if the circumstances afford reason- 
able grounds for believing that there was 
such an inducement or threat. 1841.0.222* 
=43 O.W.N. 893=1939 Cal. 610. Where the 
confession was taken at extraordinary length 
throughout a considerable number of days and 
it described in 'the greatest possible detail a 
whole series of crimes which had been com- 
mitted and it further appeared that the con- 
fession was probably induced by some threat 
or promise. Seld, that the confession should 
not be admitted in evidence till there was a 
thorough enquiry that it had been made 
voluntarily. 145 1.0. 863=1933 C. 835 (S. 
B.). When once the voluntary character of 
a confession is challenged by the defence the 
Judge should make a thorough enquiry to see* 
whether in fact the confession was voluntary. 
1933 C. 835; 1939 M.W.N. 611; 17 Mys. 
L.J. 238; 1939 A.L.J. 966=1939 A.W. 
R. (H.C.) 768. 

Retracted Confession, Evtoentiary value 
of. — A retracted confession uncorroborated in 
material points by other reliable evidence* la 
of no value. Conviction on it would be bad. 
58 1.0. 49=5 P.L.J. 430. See also 30 I.C. 
436; 16 Cr.L.J. 612; 75 I.C. 151=24 Cr.L. 
J. 304; 1929 L. 597 (whether against himself 
or co-accused) ; 1933 Sind 133; 146 LG. 180; 
11 O.W.N. 851=1934 O. 405; 63 O.LJT. 232 
=196 C. 316; 1937 L. 208; 163 1.0. 319= 
1936 N. 88. If there is no other reliable 
evidence in corroboration, the evidence of the* 
approver, coupled with the retracted confes- 
sion of a co-accused, is not sufficient for con- 
viction. 55 A. 91=1933 A. 31. Where a 
confession is neither voluntary nor true and is 
subsequently retracted it is not sufficient for 
the conviction of the maker especially on a 
capital charge of murder. 145 1.0. 470=34 
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OrX.J. 1009=1933 O. 265. A convicted 
prisoner undergoing a term of imprisonment 
made a statement before a Magistrate impli- 
cating the petitioner in the offence for which 
Tie had been convicted. But when he was ex- 
amined as a witness he denied the implication 
of tlie petitioner. 3 eld, the statement was 
not admissible in evidence. 54 I.C. 893=21 
*Or.L.J. 189=18 A.L.J. 87. See also 62 I.C. 
545=22 Bom.L.R. 1274. It is unsafe for a 
Court to rely and act on a confession which 
haB been retracted unless, after a considera- 
tion of the whole of the evidence in the case, 
the Court is in a position to come to the un- 
hesitating conclusion that the confession is 
true. 26 O.W.N. 1010=71 I.C. 497=1928 
Xi. 329 (2); 1930 O. 141; 1930 A. 29. See 
also 1938 L. 731; 68 CX.J. 206. A retrac- 
ted confession should carry practically no 
-weight as against a person other than itsi 
maker, 26 O.W.N. 1010=71 I.C. 497; 1942 
Lah. 271; 1944 Cal. 249. It is very unsafe 
to convict an accused person upon a retracted 
confession unless the confession is confirmed 
by other evidence. 36 I.C. 133=17 Cr.L.J. 
453. See also 151 I.C. 716=1934 L. 715; 
196 I.C. 597; 23 Pat.L.T. 387=1942 Pat. 
90; 1941 Nag. 86. The corroboration ought 
to be of the kind that not only confirms the 
general story of the crime, but also unmis- 
takably connects the co-accused with the 
‘Crime. 19 CrX.J. 275=44 I.C. 179. The 
.•amount of corroboration depends on the cir- 
cumstances of each case- 145 I.C. 133=35 
BomXJR. 371=1933 B. 230. Where in case 
-of an alleged poisoning of husband by wife, 
the wife retracted her confession which was 
voluntary and various articles stained with 
the poison were recovered in the viscera and 
vomits of the deceased. Meld, there was 
sufficient corroboration. 15 I/. 310=152 I.C. 
■206=1934 Ij. 150 (2). When a retracted 
confession is the sole evidence against an ac- 
•cused, it can be of but little value, especially 
Remembering the competition for pardon 
which sometimes occurs where a number of 
persons are suspected of an offence and some 
have already confessed or are believed to have 
confessed. 17 CrX.J. 226=34 I.C. 642=26 
2?.R. 1916 (Or.). A Court should not con- 
vict a person upon a statement made by him 
but subsequently retracted owing to a pro- 
mise of pardon, in the absence of corrobora- 
tion in material particulars unless the pecu- 
liar circumstances of making the confession 
or the reasons of retraction show the genuine- 
ness of the confession in spite of its revoca- 
tion. 31 I.O. 831=16 Cr.L.J. 815; 44 P. 
LJEfc. 448=1942 Lah. 271; (1943) 2 MX.J. 
'634 (F.B.) . See also 47 BomX.R. 648= 
1945 Bom. 484. It is, however, not safe in 
general to convict on an uncorroborated con- 
fession from point of view of common experi- 
ence and prudence, and when it is a question 
ot a confession against a co-accused the cor- 
roboration must not only confirm the general 
-story of the crime but must clearly connect 


the co-accused with it. 30 P.R. 1914 (Ct \ 
fc=15 Cr.L.J. 626=25 I.C. 634. See also 30 
I.C. 436=16 Cr.L.J. 612; 8 P. 289=1929 P. 
275; 1942 Lah. 271; 47 BomX.R. 648=1946 
Bom. 484. There is no rule of law requiring 
a retmcted confession to be supported by cor- 
roborative confession in material particulars. 
The nse to be made of such a confession is 
more a matter of prudence than of law. 46 
I.C. 1005=19 Cr.L.J . 861 (N.). See also 26 
C.W.N. 1010; 152 1.0. 1032=1934 Sind 172 ; 
151 I.C. 924=1934 L. 89; 57 C.L.J. 213= 
1933 C, 747 (F.B.). The fact that the con- 
fession was retracted before the committing 
Magistrate would not deprive it of its volun- 
tary character. 52 I.C. 50. See also 60 1.0. 


789; 25 I.C. 634. A retracted confession is 
admissible in evidence but it should have no 
weight unless either corroborated in a mate- 
rial particular or unless the tribunal comes 
to the conclusion that the statement as a whole 
is a truthful statement. In either of these 
cases, the retracted statement may be given 
full weight. 8 P. 262=1929 P. 212; 1929 
M.W.N. 791; 143 I.C. 499=34 P.L.R. 703 
=1933 L. 388; 159 I.C. 875=1936 O. 156. 


As against the co-accused, a retracted confes- 
sion may be taken into consideration subject, 
however, to the rule that it cannot form the 
basis of a conviction without substantial and 
independent corroboration both as to the crime 
and the criminal. Further, a higher standard 
of corroboration in regard to a retracted con- 
fession must be demanded than in the case of 
the testimony of an approver because the 
testimony of an approver can be tested by 
cross-examination whereas the confession of 
an accused cannot be subjected to such a 
test. 44 CrXJ. 77=44 P.L.R. 448=A. 
IX. 1942 Lah. 271. Accused fully alive to 
consequences — Confession unexplained— Con- 
viction on basis of retracted confession is 
legal . 1929 O. 381 . A retracted extras 

judicial confession can in law be a sufficient 
basis to support a conviction. 1929 Sind 
253. There is nothing in law to prevent 
a Court from convicting a person upon a 
confession which has been subsequently re- 
tracted provided that the Court is convinced 
that the statement is voluntary and true. 1930 
A. 29. See also 1930 C. 141; 12 MysX.J. 
353; 11 MysX.J. 407; 150 I.C. 1056=35 


Cr.L.J. 1180. It should very carefully scruti- 
nise the confession and then decide for itself 
whether it is reliable and trustworthy. When 
the Court finds that the confession is not true, 
and is made with the sole object of implicat- 
ing others without any intention to implicate 
himself, it cannot be acted upon by the Court 
and a conviction cannot be based on it. 151 
I.C. 298=11 O.W.N. 1012; 1934 O. 418. 
The mere fact of the retraction of a confes- 
jsion is not in itself sufficient to make it ap- 
pear that it was unlawfully induced but will 
be corroboration of the approver’s statement- 
113 I.C. 65=30 OrX.J. 49. The confession 
of an accused although retracted, may be 
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not to be proved. be proved as against a person accused of an offence. 


LEG. BEE • 

1 As to statements made to a police officer 
investigating a case, see sec. 162, Or.P. Code 
<V of 1898) . 


taken into consideration against a co-accused. 
119 1.0. 326=30 Cr.L.J. 1046; 1944 CaL 
j249; and is admissible in evidence against 
'co-accused. 1930 L. 667. But its value as a 
.piece of evidence is almost nil. 1935 A.W. 
JGL 48. See also 10 O.W.N. 405=1933 0. 263. 
It can sustain a conviction if it is corrobo- 
rated by the production of articles fox which, 
the accused can give no explanation. (Ibid.) 
There is no absolute rule that a confession, 
.having been retracted cannot be acted upon, 
without material corroboration. If the rear 
sons given by an accused person for having 
made a confession, which he subsequently 
withdraws, are, on the face of them, false, 
the confession can be acted upon as it stands 
.and without any further corroboration. 53 
M. 160=1929 M. 837 =57 M.L.J. 681. See 
also 1930 A. 29 (confession by a Sessions 
Judge before a Magistrate but retracted 
later) ; 1942 Lah. 271. Court is at liberty to 
fcase a conviction on the retracted confession 
of the accused, if it thinks that it has a ring 
of truth about it. But it should be very slow 
to base a conviction upon such a confession 
which is not corroborated by any other satis- 
factory evidence, which does not impress the 
Court and which does not explain any strong 
motive for the crime. 11 O.W.H. 959=1934 
O. 388. Where the confession is voluntary 
.and not made under pressure, then there can- 
not be any doubt as to his guilt and convic- 
tion may be maintained even though it was 
.subsequently retracted by him. 119 I.O. 420 
=1930 L. 88; 1930 O. 353. 

Retracted Confession — Proof of. — 

Where a confession is retracted both before 
the committing Magistrate and the Sessions 
trial it cannot be used unless the Court is 
otherwise satisfied of its truth and voluntary 
character. 45 MX.J. 613=1924 M. 391. See 
also 93 1.0. 978=1925 L. 605; 1933 O. 315 
1=8 Luck. 518; 44 P.L.R 77=1942 Lah. 
271; 1942 Pat. 90. After the confession of 
am accused was recorded pardon was tendered 
to ft bn and he was examined as witness for 
the prosecution. He denied all knowledge of 
the occurrence and also did not- seem to re- 
collect auything about the confession. His 
examination was therefore stopped by the 
Magistrate and the pardon withdrawn. But 
he was not tried jointly with the other accused 
and was examined as a prosecution witness in 
ihe Sessions Court. TheTe also he denied till 
knowledge and made serious allegations agai- 
nst the police .He was declared hostile and 
•cross examined and for the purpose of con- 
tradicting him, the confession made by Jbim was 
read over to him. Held, that the prosecution 


was not justified in reading the confession 
which he retracted and which according to 
him was not voluntary. 61 C. 399=38 C.W.N. 
659=1934 C. 636, Where approver is tried 
on the basis of his statement which is retract- 
ed it must be corroborated by other evidence* 
9 L. 608=1928 L. 320 (2). Where an accused 
when retracting a confession alleged ill-treat- 
ment and inducement by the police to extract 
the confession, the onus is on him to prove 
such ill-treatment and inducement. 47 I.O. 
811=22 O.W.N. 809. A first. information re- 
port is not admissible in evidence at all, if 
in substance it is a confession to the police. 
73 I.O. 266=1923 N. 251. See also 63 I.C. 
822 (L.). 

Extra-judicial confession though re- 
tracted subsequently is undoubtedly admis- 
sible. When the subsequent discoveries fully 
corroborate it, a conviction could be sustained 
on that alone. I.L.R. (1940) Hag. 679=1940 
N.L.J; 623=1941 N. 86. The accused, who 
was charged with murder, made a statement 
on a morning to the Superintendent of Police, 
which led to the discovery of a bill-hook which 
the accused said was the weapon used by him 
to kill the deceased. It was admitted that for 
four hours on the night before and for two 
hours on the morning on which he made the 
statement, the Superintendent of Police was 
questioning him. Held, that this was a flag- 
rant violation of the Madras Police Executive 
Orders, and that the statement of the accused 
was not a voluntary statement and could not 
be admitted as it was ruled out by sec. 24, 

1 1 though the evidence regarding the produc- 
tion of the bill-hook alone could be admitted 
in evidence* 1934 M.W.N. 1134=50 L.W. 
742 . The word c 1 accused 9 7 in secs. 24 and 26 
includes any person who subsequently be- 
comes accused. A person who is suspected of 
complicity in a murder and makes a confes- 
sion before the coroner under sec. 19 of the 
Coroners’ Act, is an accused person within 
the meaning of secs. 24 and 26 when he is 
later on charged with the murder or abet- 
ment of murder. His confession would be 
admissible against him and against his co- 
accused if the requisites of an admissbile 
confession are present, though it may be re- 
tracted later on. 42 Bom.L.R. 938=1941 
Bom. 50=1. L.R. (1941) Bom. 27. 

Seo. 25: Statement not amounting to 
Confession. — A statement made by an accus- 
ed to a police officer if it does not amount 
to a confession may nevertheless be used 
against him and more particularly if the 
statement made turns out to be false i* the 
light of the other evidence in the case. 23 
Cr.LJ. 193=65 I.O. 849. See also 1941 Lah. 
82 The word 1 1 confession 9 9 in sec. 252 is not 
restricted to actual admission of guilt but 
includes inculpatory statements from which 
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inferences of guilt cart reasonably be drawn 
or which suggest the guilt of the person mak- 
ing the statement- 42 1.0. 1092=19 GrXX 
42 (L.B.) . Every statement made to the 
police by an accused person is not a confession 
and statements which are not of an incrimi- 
nating nature are admissible- 151 1.0. 437 
=1932 Sind 100. If the first information of 
an oJffencc is given by the accused to a police 
officer, and that information admits his own 
guilt, it is ‘ 1 confession ’ which cannot be 
proved under sec. 25. 36 Bom.L.B. 1117. See 
also 34 PX.B. 1000=1933 L. 899. State- 
ment of an accused made at the police station 
against the co-accused is inadmissible and 
cannot be used as evidence as against the 
co-accused. 34 P.L.B. 259=1933 L. 167- 
Where the circumstances of the case compel 
a tribunal to act only upon a confession, and 
to reject all other evidence, the confession 
must be used Uterattonet verb aim and due 
effect must be given to every statement in 
it whether in favour of the accused or against 
him. 38 I.O. 740=18 CrXX 356; 14 Cr. 
LX 252=19 I.O. 508. Confession made to 
police officer is admissible to prove the owner- 
ship of property regarding which he is 
charged. 6 I.C. 62=21 CrXX 414 (N.) . 
Section applies to every police officer and is 
not restricted to Begular Police Force. 26 C. 
569. An admission made by the accused to 
the police is inadmissible against him under 
sec. 25. 17 GrXX 51=36 I.C. 480. As to 
distinction between admission and confession 
before police, see 10 BengX3. App. 2; 6 C. 
530; 10 C. 1022. The test which has to be 
applied in deciding whether sec. 25 applies, 
is the position of the person at the time when 
it is proposed, to prove the admission not his 
position at the time when he is alleged to 
have made it- 13 CrXX 465=15 I.C. 305; 
11 MysXX 438. A confession therefore 
made to a police officer by a person when he 
is 'not accused of any offence is inadmissible 
in evidence against him when he is accused 
of an offence- A confession made by an ac- 
cused to a police officer might be admissible 
in favour of a co-accused but not against him. 
15 I.C. 305. A confession by an accomplice 
to an Excise Officer is inadmissible as apiece 
of substantive evidence as against the other 
accused, even if the latter had been tried 
along with the maker and a fortiori it is in- 
admissible in a separate proceeding against 
the other accused. But when the maker is 
examined as a witness on behalf of the other 
accused it is admissible for the purpose of 
impeaching his credit in respect of the later 
statement made by him in his evidence in 
Court, under the provisions of sec. 155. 61 
C. 967=38 C.W.N. 1005=1934 C. 616. The 
expression * ‘ police officer 39 in sec. 25 is used 
in its usual and more comprehensive meaning, 
and includes police officers of the Native 
States as those of British India. 43 I.C. Ill 
=14 N.L.B. 192. The term “police officer * 3 


in this respect must be construed not in any 
strict te c h n ical sense but according to its- 
most comprehensive and popular meaning 
71 I.C. 360=14 CrX.J . 136 (P e sh.). HeiSe 
in common parlance and among the genera- 
lity of people, a Sub-Divisional Magistrate 
cannot be taken to be a police officer. He is 
a member not of the police service but of the 
Provincial Civil Service and much of his 
work is judicial. 150 I.C. 991=1934 P. 256- 
Police officer includes person invested with 
police powers. 8 B. 52 (Assistant Superin- 
tendent of Pakokku Hill Tracts exercising 
‘the powers of Additional District Magistrate)* 
(1946) 1 M.L.J. 368 (Special Officer of Com- 
mercial-tax Department empowered under 
Hoarding and Profiteering Prevention Ordi- 
nance) . The statements of approver to a 
Police Inspector being really confessions, ore 
inadmissible. 35 M. 247=22 M.L.J. 490 
(S.B.). See also 15 CrXX 474=24 I.C. 562; 
15 I.C. 325. Confession made to a police 
officer in Nizam's Dominions is not admissi- 
ble in evidence. 19 CrXX 73; 43 I.C. Ill 
=14 NX.B. 192. Confession before admi- 
nistrator in Portuguese territory not admis- 
sible. See 26 Bom.L.B. 706=1924 B. 480 
It would be difficult to hold that a member of 
the civic guard should be treated as anything 
else than a police officer when called out on 
duty, even though he may not have the powers 
of investigation. There may also be cases in 
which a confession made to a civic guard 
would have to be regarded as being a confes- 
sion made to a police officer, though he had 
not been technically called out on duty; but 
this would rather be a result of the ordinary 
rule of prudence which of ten makes it neces- 
sary to exclude confessions made to Village 
Lambardars or other notables who are assist- 
ing the police in the course of investigation. 
46 P.L.B. 15. Even if a police-man happena 
to be a member of a crowd of villagers and a 
confession was made to the villagers at-large, 
the mere fact that a policeman happened to 
be present in the crowd would not make the 
confession inadmissible in evidence- 1934 A. 
LX 143=1934 A. 132. The test to decide 
whether a statement is a confession or not, is 
to see whether the accused states that he hasi 
done something which amounts to an offence 
(thereby accusing himself of committing of 
an offence. 17 P. 15=19 P.L.T. 452=1933 
P.W.N. 338. The prohibition contained in 
Sec. 25 applies only to confessions which are- 
to be proved as against the accused, that is,, 
in support of the prosecution case, and does 
not apply to statements on which the accused 
himself wishes to rely in connection either 
with his conviction or his sentence. 43 P.L. 
ft. 672; see also 1942 Lah. 37. The prohibi- 
tion contained in sec. 25 is of a general na- 
ture. It forbids the proof at a trial of a cri- 
minal offence of any admission of any offence 
made by the accused to a police officer, and: 
lit makes no difference whether the offence is 
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Confession by accused . a ®/ confession made by any person whilst 

; while in custody of police he is in the custody of a police officer, unless it be 

aot to be proved against made in the immediate presence of a Magistrate 1 

* um * shall be proved as against such person. 


LEG. BEE. 

1 A Coroner has been declared to be a 
Magistrate for the purposes of this section, 
fiee sec. 20, Coroners * Act (IV of 1871), 


►one of which the accused can be convicted at 
•the trial at which it is sought to prove the 
•confession made to a police officer. The admis- 
sibility of a confession does not depend upon 
the offence charged. A confession made by 
,an accused to the police of an offence of cul- 
pable homicide not amounting to murder is 
not admissible in a trial for murder on the 
same facts. 1941 Sind 134=1. L.R. (1941) 
Kar. 292. A confession made to the police 
4n the course of the investigation of a crime 
is inadmissible in evidence^ though the con- 
fession relates to another crime- The whole 
spirit of sec. 25 is to. exclude confessions to 
the police, and the moment a statement is found 
<to amount to a confession it does not matter 
jat all of what crime it is a confession. IX. 
JR. (1937) M. 358=1937 M. 209= (1937) 1 
M.LJ. 154; see also IX.E. (1942) Mad. 77 
= (1941) 2 M.L.J. 209. Excepting in very 
rare cases the value of an extra-judicial con- 
fession is not very high and where there is 
•no other corroborative evidence in support of 
it, it is very unsafe to rely on such confession. 
184 I.C. 390=1939 A.L.J. 732=1939 All. 
<685. No statement that contains self -excul- 
patory matter can amount to a confession, if 
the exculpatory statement is of some fact 
*which, if true, would negative the offence 
alleged to be confessed. A confession cannot 
be construed as a statement by an accused 
* * suggesting the inference that he committed 9 9 
/the offence. 66 I. A. 66=43 O.W.N. 473=: 
(1939) 1 M.L.J. 756=1939 P.C. 47 (P.O.) ; 
1941 O.W.N. 722=1941 Oudh 359; 1942 

Lah. 37. Confession made to private indi- 
vidual in presence of Chaulddar — Admissibi- 
lity of. 11 O.W.N. 636=1934 0. 222. A 
statement by an accused arrested on a charge 
of unlawful possession of opium to Excise 
^Officers, the police servants remaining in room 
in another part of the house, is still a state- 
ment made while in police custody and there- 
fore inadmissible. 39 I.C. 977=21 C.W.N. 
694. Whether Excise Officers who have large 
powers of search, arrest and detention are to 
be regarded as police officers within the mean- 
ing of sec. 24. 21 O.W.N. 694; 28 BomX. 
JR. 1196=1927 B. 4 (F.B.) (overruling 28 
Bom.LJR. 674). See also 82 I.O. 151=46 C. 
411; 28 Bom.L.B. 674=97 I.O. 665=1926 
B. 517. Confession made to excise peon is in- 
admissible under sec. 25. 31 Bom.L.B. 49= 
1929 B. 70. See also 7 R. 771. Also admis- 
sion of the accused to the Excise Sub-Inspec- 
tor. 150 I.C. 1144=1934 N. 136; 46 PX3. 


329. An Excise Officer is a poliee officer, 
■61 C. 607=38 C.W.N. 930=1934 0.580 (F. 
B.) ; 1935 N. 13; 46 CrX.J. 213=1945 Lah. 
10. Village Chaukidars are poliee officer. 
d6 Cr.L.J . 62=26 I.C. 654; 165 I.C. 701= 
-1936 A.L.J. 999=1936 A. 753 (P.B.) ; 17 
P. 369=174 I.C. 524=1938 P. 308. But see 
contra 1934 A.L.J. 143=1934 A. 132. Kotmar 
in C.P., is not a police officer. 76 I.C. 291 
=1924 N. 29; 57 I.O. 88=21 Cr.L.J. 668 
(N.) . Village Munsiff is not a police officer. 
7 M. 287. A political Muharriar Oghi is a 
police officer. 144 I.C. 160=34 Cr.L.J. 804. 
A member of the frontier constabulary is a 
police officer. 71 I.O. 360=24 Cr.L.J. 146 
(Pesh.). As to village headman in Burca, s-ee 
2 R. 31=81 I.O. 540. An extra-judicial con- 
fession made by the accused to a Lambardar 
and a Safedposh cannot be admitted in evi- 
dence. 35 P.L.R. 659. Under sec. 25 only 
.confessions are excluded and not admissions! 
not amounting to a confession. The accused, 
a police officer, made a confession to his sub- 
ordinate that he had heard a rumour about 
the murder and that certain persons had ap- 
proached him to get the matter hushed up 
and had forced upon him a certain amount. 
Meld, that statement as to acceptance of bribe 
being confession was inadmissible under sec. 
25but the statement as to rumour and approach 
of people to the accused to get the matter 
hushed up being admission was admissible. 
193 I.C. 878=1941 Lah. 82. 

Seos. 25 AND 27. — Sec. 25 to which sec. 27 
is a proviso applies equally to confessions 
with regard to offences not under investiga- 
tion. Where a person while under custody 
for a criminal breach of trust in respect of a 
cycle that he had taken on hire and then sold, 
confessed that he had similarly sold another 
cycle and as a result of that confession that 
cycle was discovered, the confession is admis- 
sible under sec. 27. 55 L.W. 677= (1942) 2 
MX.J. 549=1943 Mad. 89;„I.L.R. (1943) 
Mad. 456. On a joint trial of four accused, 
before an accused is convicted on the basis of 
confession made by them, there mnst be evi- 
dence on the record which leads one to con- 
clude that it was the particular accused who 
ihade the crucial statement or that it was he 
who was responsible for the discovery of the 
relevant facts. 55 L.W. 355=AXB. 1942 
Mad. 532 (1) . As see. 25 stands at present 
confessions made in a first information report 
must he excluded from its operation. But, 
however, the statements mad© in the course or 
such an ina dmis sible confession axe not ex- 
cluded for the purposes of sec. 27. IX.R. 
(1940) Nag. 679=1940 N.L.J. 623. 

Seo. 26: Confession in custody of Po- 
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^Explanation.— In this section “ Magistrate ” does not include the head 
of a village discharging magisterial factions in the Presidency of Fort St. George 
ap *] or elsewhere, unless such headman is a Magistrate exercising the 

powers of a Magistrate under the Co de of Criminal Procedure, 1882. s ] 

legTeEf] dure Code. 9 P.L.T. 449=111 I.C. 721= 


1 Tlie explanation was added by Act HI 

of 1891, sec. 3. , . ^ 

2 Words 'or in Burma’ omitted by A.Q., 

l 037 * . , „ 

3 See now the Code of Cnnunal Procedure 
(Act V of 1898) . 

lice — Extra-judicial Concession. — T he ac- 
cused who was in tbe lock-up of the Magis- 
trate under trial was sent up by the. Magis- 
trate to a hospital or treatment with two 
policemen in charge. The latter waited oat- 
side in the verandah. During his examination 
imai de the dispensary by the doctor, the ac- 
cused made a confession within the hearing 
of the doctor. Held, that it was excluded by 
sec. 26. 42 B. 1=42 I.C. 597=10 Bom.L.B. 
683. See also 1939 A.L.J. 732; 91 I.C. 806 
=1925 L. 557 ; 1937 M. 209=(1937) 1 MJi. 

J. 154; I .HR. (1940) 3STag. 679=1940 NJU 
J, 623; 1936 L. 380; 1936 N. 190. A con- 
fession while in police custody is of little value. 
10 P.B. 1914 (Cr.)=25 I.C. 825. See also 
12 WJfc. (Cr.) 82. As to meaning of "in 
custody,” see 77 I.C. 429=1924 B. 173. Evi- 
. deuce to prove a confession made while an ac- 
cused person is in police custody is inadmis- 
sible. 22 I.C. 150=15 Or.L. J . 6. See also 
22 B. 235; 1929 N. 350. In 7 WN. (Or.) 56, 
evidence of policeman who overheard a pri- 
soner’s statement made in another room to 
another held admissible. But see also 20 B. 
165; 39 EC. 977=21 C.W.N. 694. Where 
the accused in judicial lock-up made a confes- 
sion to fellow prisoners, the policeman whose 
duty it was to guard lie lock-up was present. 
Held, that his presence did not make the con- 
fession inadmissible as accused was in magis- 
terial custody as opposed to police custody. 
151 I.C. 894=1934 L. 75. A police officer 
when giving evidence should not he allowed 
to state that an admission of guilt was made 
by the accused. 13 I.C. 783=16 C.W.N. 238 ; 
15 C. 607. See also 19 B. 363. An accused’s 
confession to soffie person other than a police 
officer is admissible in evidence. 26 I.C. 
654; (as) at coroner’s inquest. 28 Bom.L.B. 
111=50 B. 111=1926 B. 151. Admissions 
of facts which are not of an incri mi nating 
nature are admissible in evidence. 4 Bom.L. 
B. 312. Actual arrest and detention are not 
, necessary. 1 B. 609=77 I.C. 429=1924 B. 
173. Statement made by accused to the police 
in ignorance of the complaint filed against 
him is admissible under secs. 25 and 26 as 
the accused was not in police custody nor was 
he aware of the complaint against him and 
the statement could be used as an admission 
under sec. 18 and to use the statement was not 
contrary to sec. 162 of the Criminal Proce- 


1928 P. 473. The accused was in the police- 
lock-up for three days and was subsequently 
brought out temporarily, and taken to the 
house of the Superintendent of Post Offices. 
The accused made a confession before this 
officer and was subsequently taken back to 
the police lock-up. Held, that the confes- 
sion was inadmissible in evidence as the 
separation of the accused from the police was 
only temporary. 108 I.C. 398=1928 L. 282- 
Sec. 26 is not inapplicable in cases where the 
arrest by the police officer of person making 
the confession is illegal. Whether the arrest 
is legal or illegal the mischief which the sec- 
tion is intended to avert remains all the same,, 
and a confession made by the arrested persona 
while in the custody of the police officer is in- 
admissible under sec. 26. The illegality of 
the arrest does not affect the operation of sec. 
26. 17 P. 369=19 P.L.T. 268=1938 P. 308. 

Police Officers referred to in sec. 26 need 
not be investigating police officers. 42 B. 1 
=42 I.C. 97=19 Bom.L.B. 683. Sec. 26 has 
always been taken to apply to confessions 
madoi to some person other than a police officer- 
I.L.R. (1940) Lah. 242=188 I.C. 498=1940* 
Lah. 129 (P.B.) . Confessional statement to 
dafadar after arrest not admissible. See 21 
P.L.T. 171. A confession to a Police Patel' 
is inadmissible. 31 I.C. 340 (2)=17 Bom.L. 

B. 898. Police officers in Native States are- 
police officers under this section. 22 B. 235- 
See also 20 B. 795 and other eases cited under 
jsec. 25. Jailor is not police officer. 20 B. 
794. "Police officer” includes a Chowkidar.. 
1943 Cal. 612. Where the accused was in the 
custody of the viliage chaukidar when he 
admitted his guilt before certain villagers, 
Held, that the confession was not admissible 
in evidence • 8 Luck. 410=10 O.W.N. 348= 
1933 O. 192; 11 O.W.N. 119=1934 O. 19. 
As sec. 25 refers only to a police officer, a> 
Court should not extend it to other classes of 
officers merely on grounds of similarity of’ 
functions. The restrictive provisions of sec. 
25 should not be applied to Excise Officers. 
39 Cr.L.J. 338=1938 M. 460= (1938) 1 M. 
L.J 238. But see also 1938 Sind 1=32 S. 
L.B. 185. Statements by accused to C.I.D. 
Officer — Admissibility. 1938 M.W.N. 825. 
The expression 'police officer’ is not to be read 
in a technical sense but in its more compre- 
hensive and popular meaning. Whatever rea-' 
sons existed for inducing the Legislature to ‘ 
make a departure from the English law and 
exclude a confession made to a police officer 
apply with equal if not greater force to an* 
officer who is dothed. with powers of a police 
officer and is actually engaged in the investi- 
gation of a crime in respect of which the con- 
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fession is made to Mm. Hence an Abkari 
Officer investigating an offence against the 
Bombay Abkari Act in exercise of the powers 
conferred upon him in Ch. 9 of the Act is a 
police officer within the scope of sec. 25. 32 
S.L.R. 185=172 I.C. 968=1938 Sind 1. 
Where an accused confesses to having caused 
the death of a woman and admits having rob- 
bed her after her death, but during that con- 
fession introduces into it circumstances with 
a view to excuse himself from a conviction for 
murder if cannot be contended that the con- 
fession must be accepted as it is and that so 
taken it is not sufficient for a conviction Such 
a contention is wholly unacceptable and is 
contrary to practice and authority. When 
the confession is shown to be voluntary and 
made with due apprehension of what was said 
and of the- consequences, the confession must 
b© accepted and acted upon along with other 
circumstances as a whole, including the other 
evidence, in the case. 187 I.C. 481=1940 
M.W.N. 169. 

There is no statutory period of time to 
which an accused is entitled for making a con- 
fession after he is sent to the magisterial cus- 
tody. All that is required is that he must 
have sufficient time for reflection, the mere 
fact that the confession was made on© day 
after the accused was handed over to the 
magisterial custody would not by itself show 
that he had no sufficient .time for reflection or 
make the confession bad on that account. 47 
Bom.L.R. 63=1945 Bom. 292. 

Statement made in Police Custody and 
before Magistrate is not admissible either 
against him or against a person jointly tried 
with him, unless it has led to discovery of any 
fact mentioned in sec. 27. 28 1.0. 145=16 
Cr.L.J. 257. A confession though made in 
the presence of a Magistrate is of very little 
value, when the accused is not aware of his 
presence. 22 LC. 150=15 Cr.L.J. 6. See 
also 31 S.L.R. 460=1937 Sind 212. A con- 
fession made in the presence of a Magistrate 
though on leave, is nevertheless relevant and 
admissible. 22 I.C. 150, Juge d& instruction 
in Prench India who is a sort of committing 
Magistrate with power to commit or discharge 
a prisoner but not to convict is “a Magis- 
trate' 79 within the meaning of sec. 26 and a 
statement made by an accused in police cus- 
tody to such person is admissible in evi- 
dence. 52 M. 529=56 M.L.J. 628. Con- 
fession to Honorary Magistrate — Admissibi- 
lity of. 152 I.C. 998=1934 L. 417. Con- 
fession made before Magistrate of Native 
State, is within the section. 144 I.C. 157= 
1933 A. 286; 151 I.C. 311=1934 Sind 103. 
A statement made by the accused at the 
dock before the Magistrate, if it amounts 
to a dear confession is certainly admissi- 
ble in evidence against the accused; its 
value is not discounted by the fact tbat the 
accused was at that time in the custody of 
the police. 1930 M-WJNT. 1249. The mere 


ffact that the Court constable was allowed to 
remain present while the co-accused were mak 
ing their confessions before the Magistrate 
does not involve the total exclusion of the 
.confessions from evidence, but it certainly de- 
tracts from their evidentiary value. 152 I.C. 
275=14 P.L.T. 111=1934 P. 586. See also 
165 I.C. 319=1936 R. 455. The “custody* 7 of 
a police officer for purposes of sec. 26 i® 
not mere physical custody. A person may be 
in the custody of a police officer, though the 
latter may not be physically in possession of 
the person of the accused making the confes- 
sion, Once an accused person is arrested by 
a police officer and is in his custody, the mere 
fact that for some purpose or other the po- 
lice officer happens to be temporarily absent 
and during such absence leaves the accused in 
charge of a private individual, does not ter- 
minate the custody of the police officer. The 
accused must be deemed to be still in the 
custody of the police officer. 17 P. 369=19* 
PJj-T. 268=1938 P. 308; 1941 P e sh. 22. 

Oral Confession. — A confession to be ad- 
missible in evidence need not be recorded. 
It may be oral, and may be proved by the 
Magistrate to whom the oral confession was 
made. 45 I.C. 843; 11 PJfc. 1918 ( Or .); 34 
PX.R. 896=1933 I/. 513; 1934 A.L.J. 178- 
=1934 A. 351. See also 1933 Cr.C. 1513= 
1933 L. 998; 10 O.W.N. 923=1933 O. 432. 
A confession made by an accused to a Magis- 
trate on leave in the presence of a police offi- 
cer who had the accused under arrest at the- 
time is not admissible in evidence, where na 
record was made of his statement under see.. 
164 of the Or. P. Code. 118 I.O. 46=1929 
A. 855. Where a Magistrate simply aceom- 
j parties a police officer while the police officer 
'is making the investigation, the evidence of 
the Magistrate as to what happened is not 
admissible under sec. 26. 34 Cr.L.J. 754=* 
1933 A. 394. See also 1941 Pesh. 22 (con- 
fession to doctor wMle in police custody but 
not in presence of police officer is inadmissi- 
ble). 

Plea of Guilty by Undefended Accused- 
enfeebled by Illness. — A plea of guilty can 
be allowed to be withdrawn of the accused 
was at the time of making it, enfeebled by 
illness and was undefended. 28 I.C. 145= 
16 Cr.L.J, 257. 

Confession — Admissibility of, against 
Co-accused. — A confession by an accused is 
•not admissible against co-accused under sqc. 
30. If the former is convicted on his plea 
of guilty. 28 I.O. 145=16 CrX-J. 257; 1# 
I.C. 875=1936 O. 156. A confession of ax* 
accused recorded outside British India by a 
Magistrate is not excluded by sec. 26, 69 I. 
,C. 257=17 N.L.R. 113. Confession not re- 
corded under sec .164, Or.P. Code, but re* 
.corded under sec. 339 (2), Or.P. Code, be- 
fore tender of pardon. I.LJ& (1943) Kar. 
285. 
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Provided that, when any fact is deposed to as discovered in conse- 
. . quence of information received from a person accused 

How much of information 0 f an y offence, in the custody of a police officer, so 

much of such information, whether it amounts to a con- 
fession or not, as relates distinctly to the fact thereby 

discovered may be proved. 


XIOW JLUU.V.AL w — 

received from accused may 
be proved. 


Sec 27.— (NJB.— See also Notes under 
secs. 24-26.) 

Scope of Section-. — See 45 0 . 557=22 C. 
W.N. 213=44 1.0. 321; 1941 Nag. 86. See. 
27 has to be read as a proviso not only to 
8e c 26 but to sees. 25 and 26 take* together. 
1941 P.W.N. 653. See. 27 controls the P* lor 
8e es. 24, 25 and 26. If therefore a confession 
<5omes within the purview of sec. 27, , it is 
admissible in evidence, even if it is hit 07 
sec. 24 of the Act. Sec. 27 is not merely a 
proviso to sec. 26, but also secs. 24 and 25. 
See. 27. however, only refers to the statement 
of a person accused of any offence and m the 
custody of a police officer. It does not apply 
when the person making the confession is not 
da the custody of a police officer at the time 
when the confession is made. 24 Pat. oti. 
See. 27 has no application to a conf ^sioiml 
statement made to a police officer , b ef“ e ,^® 
dehonent has come into the custody of that 
poLe^fficer. 54 L:W. 136=1941 Mad. 765 
=(1941) 2 M.L.J. 209. The exact informa- 
tion received from the accused must Je esta- 
blished before sec. 27 can be resorted to. 46 
C.W.N. 180=I.L.B. (1942) 1 Cal. 436=1942 
CaL 593. The word * ‘ thereby ’ ’ in 1 fact there- 
by discovered ” in sec. 27 refers to that por- 
tion of the information only whksh may be 
held to be the proximate cause of the «««»• 
very- 1“ order that this may be admissible 
against the accused, (1) the inf ormation must 
be the one given by the accused— the state- 
ment conveying the information must be Ms 
own statement in his own language, and then 
(2V, only so much of the information as is 
' necessary and sufficient to cause the discovery 
“^admissible. 46 C.WN. UfedM lift 
593 ; 55 Ii.'W. 263=1942 Mad. 444= 1 
lyrT. -T . 517. See also 49 Mys.H.C.B. 444; 50 
Mys.H.C.B. 108. See. 27 is au enablmg sec- 
tiou providing an exception to the previous, 
ones which exclude confessions made to or 
m presence of the police- If the conditions 
of the section axe fulfilled, it allows a con- 
fession to be proved. I.L.B. (1936) N. 78— 
1936 N. 200. Sec. 27 is the nature of a pro- 
viso relating to the previous sections which 
lay down the general rules as to the inadmis- 
sibility of confessions made in certain circum- 
stances. Whether a confession to which sec. 
27 applies was induced by promises or not 
is- immaterial. The general ground for not 
admitting confessions made either to a policy 
officer, or made under any inducement or 
made by persons while in custody is clearly 
the danger of admitting false confessions; 
but the necessity for this precaution disap- 


pears when the truth of the confession is gua- 
ranteed by the discovery of facts in conse- 
quence of the information given. (1936 N 
200, Poll.) I.L.B. (1937) N. 268=168 Lo! 
962=1937 N. 220. Under sec* 27 so much! 
of the information given by the accused as 
relates distinctly to the facts of the discovery 
in consequence of the information given by 
him may alone be proved, whether it amounts 
to a confession or not Where the fact dis- 
covered was that the grave in which the corpse 
of the deceased was interred was dug up with 

a spade produced by the accused, the only 
part of the information given by him which 
can be admitted is that relating strictly to 
the discovery of the spade with which the 
grave was dug. It is not possible to admit 
any statement by him that he murdered the 
deceased. 1937 M.W.N. 881. See also 1939 
A.L.J. 732=1939 AIL 685. Where a person 
accused of murder makes a statement in the 
presence of the police and the panch that he 
had committed the murder and had removed 
the ornaments of the deceased, which he after- 
wards produces the statement that the accused 
had committed the murder does not fall within 
sec. 27 because it is not a statement required 
to lead up to the production of the property. 
It is quite enough to say that he would show 
the property which belonged to the deceased. 
45 Bom.L.B. 884. See also 56 Ir.W. 107= 
(1043) 1 M.L.J. 192; (1943) 2 M.L.J. 283. 
Where facts are discovered by the accused 
himself combined with a statement, such a 
statement is not admissible under sec. 27. 
The Court must distinguish between cases 
where discovery is made in consequence of 
information given and a disclosure by an ac- 
cused accompanying a statement. While in 
the former case a statement of the accused 
leading to discovery is admissible, the state- 
ment in the latter case is inadmissible under 
pec. 27. 1940 M.W.N. 1238=52 L.W, 898 
=1941 Mad. 306 ; 1941 M.W.N. 956. The 
intention of the Legislature in enacting sec. 
27 was that the minimum portion of a con- 
fession made to a police officer or of in- 
formation given to him should be admitted 
into evidence which might reasonably be 
held to relate distinctly and positively to the 
fact discovered and which is necessary to 
be proved in order to adequately ox; ’ain 
such discovery. 170 I.C. 453=I.L.R. 
(1937) A. 710=1937 A. 485; 53 L.W. 567t= 
1941 Mad. 658. The preamble in a confession- 
al statement which h^s no relation tn the dis- 
covery of the facts is not admissible under 
sec. 27. (1939) 2 M.L.J. 487=1939 M. 
593. The word ‘person* is used in sec. 27 
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in the singular designedly. The section ou- 
ght to be construed strictly. In cases where 
•one accused has agreed to point a place 
where a fact will be discovered in pursuance 
of his statement, that section would not 
cover similar statements of other accused 
persons in police custody. 1945 O.W.N. 
44=1945 A.W.R. (C.C.) 23=1945 

O.A. (C.C.) 23=1945 Oudh 235; 

1945 Cal. 137. See also I.L. 
R. (1944) 2 Cal. 76. Sec. 27 refers to a 
fact being discovered; a fact means and in- 
cludes, according to the definition in sec. 
3, “anything state of things or relations of 
things capable of being perceived bv the 
senses”. 1940 M.W.N. 163. “Leading to 
discovery” — Statement leading to dis- 
covery not immediately but ultimately ad- 
missible. 1940 M.W.N. 163=1941 M. 290. 
Statement leading to discovery — 'What con- 
stitutes — Fact discovered not because of 
statement made but due to act of another 
-—Statement not admissible. 1940* Mad. 
744= (1940) 1 M.L.J. 758. See also 1941 

M. W.N. 956; 50 Mys.H.C.R. 106; 49 
Mys.H.C.R. 444. Before pointing out the 
pile of stones under which the dead body 
lay buried, the accused stated to the police 
officer that the dead body had been buried 
by him. Held, that the statement was ad- 
missible under sec. 27. 47 P.L.R. 254, 
'(Discovery of fact — Accused producing 
articles alleged to* be stolen and making 
confession — Subsequent claim to articles as 
own — Admissibility of confession. See 46 
Cr.L.J. 613=A.I.R. 1945 Pal. 161). In- 
formation given by an accused; leading to 
discovery of facts under sec. 27, is not 
inadmissible on the ground that the 

-» officer recording ^ the information knows 
before so recording what information the 
accused is going to give. 1943 M.W. 

N. 11. Statement? which are admissible 
under sec. 27 can be proved only against 
the person who made them. The section 
does not sanction the letting in of the state- 
ment of one person as evidence against 
another person. I.L.R. (1944) 2 Cal. 76. 
See also 1945 O.W.N. 44; 49 Mys.H.C. 
R. 444. Where a confession is made by 
the accused while in police custody after 
he was arrested by the Chaukidar and was 
being escorted under his control, its ad- 
missibility is not affected by the possibility 
of its having been made during the tem- 
porary absence of the Chaukidar. Where 
a place is pointed out by the accused to a 
police officer as the place of occurrence and 
nothing is found there, the pointing out of 
the place is really evidence of a confession 
of his guilt and is therefore inadmissible 
under sec. 26. 195 I.C. 193=1941 O.W. 
N. 953=1941 Oudh 563. The only portions 
given by the accused which can be ad- 
mitted tinder sec. 27 are those which re- 
late distinctly to the facts discovered there- 
by. But statements made by one accused 
involving another accused, cannot be ad- 
mitted when they do not in anv way relate 
to those facts. 194(7 M.W.N.' 764=52 L. 

™ Before a. confessional' statement 

CL CL 11^09^ 


made by a person accused of an offence 
who is m the custody of a police officer 
may be proved against him, two conditions 
must be observed firstly some incri- 
minating thing must be proved to have 
been found as the direct result of the in- 
formation a supplied by the accused and, 
secondly, it must be^ confined to that portion 
which refers exclusively to the thing found; 
in other words, when any incriminating 
object is proved to have been found as the 
direct result of information given by a per- 
son accused of any offence in the custody 
of a police officer that portion of the 
information which has led to the ob- 
ject being found may be proved — provided 
it refers clearly to that object, even though 
the information provable is self-incriminat- 
ing. The fact deposed to and the fact dis- 
covered obviously must be relevant and the 
fact or thing discovered can only be rele- 
vant if it is connected with 1 the offence of 
which the accused is charged; and the con- 
fession in sec. 27 is a confession of the of- 
fence charged and not of anything else. I. 
L.R. (1937) Mad. 695=L937 Mad. 618= 
(1937) 2 M.L.J. 60 (F.B.). If an accused 
makes a statement which is admissible 
under sec. 27, the whole of the statement 
which leads to the discovery of the stolen 
property is admissible and sentences should 
not be cut up so as to reduce the state- 
ments only to the actual words which the 
accused may use to express the fact that 
he has hidden the properties. J.L»R. (1936) 
N. 78=1936 N. 200. See also 17 Mys.LJ. 
158; 52 L.W. 981; 1941 A.L.J. 86. In 
regard to statements made by accused per- 
sons the Cr.P. Code does not, hi sec. 162, 
alter the provisions of sec. 27, Evidence 
Act. There is no contradiction in the two 
sections as sec. 162 does not apply to state- 
ments by accused persons. 55 A. 463=1933 
A. 440. See also 43 Bom. L.R. 157; I.L. 
R. (1940) Nag. 679fc=1940 N.L.J. 623; 
1939 Pat. 577=1939 P.W.N. 300; 1941 P. 
W.N. 653; I.L.R. (1939) Mad. 947= 
(1939) 2 M.L.J. 455. Sec. 27 qualifies not 
only secs. 25 and 26 but also sec. 24 all 
three of which lay down general rules ex- 
cluding confession and the same broswl 
grounds underline all the three. 45 C. 
557. See also 6 A. 509; 11 B.H.C.R. 242; 

9 L. 671; 1928 L. 476; 152 I.C- 998=1934 
Cr.C. 6431=1934 L. 417. The broad 
ground for not acimitting confessions made 
under inducement or to a police officer is 
the danger of admitting false confessions but 
the necessity for the exclusion disappears 
in a case provided by sec . 27 when the trttth 
of the confession is guaranted by the dis- 
covery of facts in consequence of the infor- 
mation given. 1928 L.476. See also 61 C.1053 
=63 C.L.J. 232=1 936C. 316. Sec.27 has no- 
thing to do with the_ question whether the 
fact discovered is or is not relevant. 10 L. 
283=1929 L. 344 (F.B.). Sec. 27 being 
a proviso to the two preceding sections 
must be strictly construed and any*rclaxa- 
tion must be sparingly allowed, care being 
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exercised to see that the purpose and ob- 
ject of secs. 25 and 26 and the safeguard 
provided in sec. 27 are not rendered nuga- 
torv bv any lax interpretation. 34 C. Vy iN. 
10^1930 C. 291. See also 173 I.G 418= 
18 P.L.T. 964=1938 P. 60. As to rhe use 
that can be legitimately made of confession 
to police when direct evidence is given 
against the accused at the trial. 77 ±.C. 890 
=1924 A. 207. It is open to the defence to 
check such evidence, e.g., the °1 

an approver’s story. 34 C.W-N. 106. A 
statement made by an accused to a police 
officer is inadmissible against a co-accused. 
20 A.LJ. 178=65 I.C. 849. Jn construing 
sec. 27 the word “confession” does not ne- 
cessarily mean a complete confession . of 
guilt but means any “dudw aw uscron,- 
nating saatement. 115 I.C. 1—1929 L. 338. 
See also 1941 Nag. 86. Statements made by 
an accused to a police officer in the circum- 
stances provided for in sec. 27 have been 
treated as a matter of unquestioned practice 
in all the High Courts, as admissible in evi- 
dence notwithstanding that they have been 
made to an investigating officer during the 
progress of an investigation, and fall under 
sec. 162. Cr.P. Code. Both sec. 27 and sec. 
162 must be given effect to sec. 162, having 
effect in every case except those to whicu 
sea 27 applies by way of exertion l or pro- 
viso. 1939 Pat 577=18 P. 450=20 P.L.T. 
420 A confessional statement made by tne 
accused and recorded by the police officer 

m^Ttoi S sible d under 'sec. “eroly be! 

ttetoe! 8 sTL^.%r5)S(19«?TM - 

L.J.293. See also 20 Mys.LJ. 367. It *1?®® 
not follow that a statement i alhng tmd« 
sec. 27 by an accused person is inadmissible, 
bSmseit is made by hbn to a Sub-Inspec- 
tor of Police at an interview m violation ot 
the' Jail Rules and Police standing Orders. 
(1943) M.W.N. 11. c , 

Per Collister, J •- Sec. 162. Lr.r. j 
contains provisions plainly and directly, and 
therefore** specifically affecting sec. 27 quod 
statements made under that section byjin 
accused person to a police officer m the 

era firm. In Other WOldS, 



within the - ^96=1940 A. 

L.J 241.=l'& All! 263 (F.B.). See also 
1939 N.L.J. 585 . The provisions of sec 27 
have not been repealed by sec. 162, Cr.^. 
Code Sec 27 embodies the special rule, 
while sec 162, Cr.P. Code, is the general 
role, and the latter rule does not 
from the former. Therefore statements 
made by accused persons to the police after 
their arrest, and admissible under sec. 27 
are* admis sibl e in evidence against them and 

are not excluded by s ^ c - *9^. r i q\q\ 2 M 
50 L.W. 4231=1939 Mad. ^40- (19391 2^1. 
T T • 635 Per Young, C.J., Tele unana, 

llSec. 27 is pro tanto repealed by sec. 162, 
Cr.P. Code, and evidence of information, 


whether it amounts to a confession or not, 
which relates to the fact discovered in con- 
sequence of such information must not be 
considered admissible in evidence. I.L.R. 
(1940) Lah. 242=188 I.C. 498=1940 Lah. 
129 (F.B.). The effect of the amendment of 
sec. 162, Cr.P. .Code, in 1923 upon sec. 27 
has been left open and not decided by the 
decision in 18 Pat. 234 and sec. 277 is still 
valid and applicable as before. I.L.R. 
(1940) Nag. 679=1940 N.L.J. 623. See also 
43 Bom.L.R. 157. The words of S. 162, Cr. 
P. Code, are wide enough to exclude of con- 
fessional statement made to a police officer 
in the course of investigation, irrespective of 
whether a discovery is made or not But 
the provisions of sec. 27 are quite indepen- 
dent of sec. 162, Cr.P. Code and the amend- 
ment of the latter in 1923 is not intended to 
abrogate or impair the effect of sec. 27; 
hence a statement excluded by sec. 162 may 
become admissible under sec. 27. 185 I.C. 
310=1939 N.L.J. 585=1940 Nag. 66. See 
also 188 I.C. 311=44 Cr.LJ. 573; 44 Cr.L. 
J. 41. 

Applicability of Section. — Sec. 27 is a 
proviso to secs. 24, 25 and 26. Statement 
made to the police is admissible though the 
accused himself makes the discovery about 
which the statement it made. 12 Cr.L.J. 
119=9 I.C. 718; 1930 C. 291. See also 
(1939) 1 M.L J. 756 (P.C.); 24 Pat. 671.lt 
must be strictly construed. 1930 C. 291; 10 

O. W.N. 937=1933 O. 404. Secs. 161 and 162 
of Cr.P. Code do not override the provisions 
of secs. 27 and 28. 5 P. 63=1926 P. 232. 
See also 4 R. 72=1926 R. 116; 55 A. 563; 35 

P. L.R. 738=1934 L, 695; 23 Pat.L.T. 475= 
1942 Pat 156; 20 Mys.LJ. 367. Confession 
£0 person in authority who holds out induce* 
ments to confess is not admissible even so 
far as it relates to the discovery of articles. 
4 R. 72=96 I.C. 145. See also 41 Cr.LJ. 
242=1940 M^d. 12. Where there is imme- 
diate connection between discovery and 
statement made to a police officer, the latter 
is admissible in evidence. 20 Cr.LJ. 305= 
50 I.C. 481. If the recoveries were made in 
consequence of the information, supplied by 
the accused, the statements made by them 
are admissible. 1923 L. 434. A statement 
is admissible in evidence under sec. 27, if as 
a consequence of it, there is # discovery in- 
criminating the person making the state- 
ment. 72 P.L.R. 1916=33 I.C. 823. See also 
16 Cr.LJ. 545=29 I.C 817=11 P.R. 1915 
(Cr.); 47 P.L.R. 254. # The Legislature has 
prescribed two limitations in order to define 
the scope of the information provable 
against the accused: (1) The information 
must be such as has caused the discovery 
of the fact, ' and (2) the information must 
"relate distinctly” to the fact discovered. 
The requirements of both the conditions 
must be satisfied before an incriminating 
statement can be received in evidence. Thus 
only that portion of the information is pro- 
vable which was’ the immediate or proxi- 
mate cause of the discovery of the fact. JO 1 
L. 283=115 LG 6 (F.B.).^9 L. 626=1928 
L. 308, overtoiled; 1926 M. 638; 1928 P. 162, 
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diss. from). See also 1929 L. 338; 1929 Sind 
175; 1930 Sind 225; 151 I.C. 883=36 Bom. 
L.R. 384=1934 B. 233; 30 N.L.R. 269=150 
I.C. 623=1934 N. 71; 28 S.L.R, 41=1934 
Sind 159; 1933 N. 252. Under sec. 27, the 
information to be proved must relate dis- 
tinctly to the fact thereby discovered. The 
word “distinctly” in sec. 27 is used in some 
sense other than the word “directly”. It 
is meant to exclude certain things and to 
limit and confine the information which may 
be proved within definite limits and not ne- 
cessarily to include everything which may 
relate to that information. Even more im- 
portant is the word ‘discovered*. It is used 
in a peculiar sense. The test is that the 
fact discovered must be discovered in the 
sense, that the proof of the existence of 
that fact no longer rests on the credibility 
of the statement of accused, but rests on 
the credibility of the witnesses who depose 
to the existence of that fact. The rest of 
the information is not admissible. 1929 L. 
338=115. I.C. 1. Though a person points 
out a place not his own where stolen pro- 
perty is concealed, the Court should not 
conclude that the person had received or 
retained it 39 I.C. 330=1 P.R. (1917) 
(Cr.) . Accused's knowledge of place of con- 
cealment does not prove that he concealed 
it. 1923 L. 238 (2). The mere knowledge 
of the place of concealment does not show 
that the person having such knowledge ac- 
tually received the stolen articles or parti- 
cipated in the act of concealment 1923 L. 
238 (2). 

Custody of Police Officer. — “Custody”, 
meaning of. See 18 L. 106; I.L.R. (1936) 
N.78. Per Bhide and Din Mahommad, JJ. — 
“Police custody” does not necessarily mean 
custody after formal arrest and it also in- 
cludes “some form of police surveillance and 
restriction on the movements of the person 
concerned by the police*'. It is open to an 
accused person to prove in every case that 
arises that he was actually in the custody of 
a police officer, although in the police diaries 
he was not shown to have been formally ar- 
rested. I.L.R. (1940) Lah. 242=188 I.C. 
49g=1940 Lah. 129 (F.B.). In the case of 
mere suspects who have not been formally 
charged with any offence or arrested under 
any section of the Cr.P.Code, their pre- 
sence with the police under some restraint 
amounts to the “custody*' which is contem- 
plated by the section. If a statement made 
by a person in the above circumstances leads 
to the discovery of any matter, it is admis- 
sible. 18 L. 106=1937 L. 620. When a per- 
son stated that he has done certain a**ts 
which amount to an offence he accuses him- 
self of committing the offence; and if he 
makes the statement to a police officer as 
such, he submits to the custody of the 
officer within the meaning of S. 46 
(1) Cr.P. Code and is than in the cus- 
tody of a police officer w’thin the 
meaning of sec. 27. 12 P. 241 — 

1933 P. 149 (S. B.). Where a person 
had been suspected from the beginning it- 
self and was treated as accused person and 


was not kept under much restraint as he 
could hardly have absconded. Held, that he 
was in custody of .police and statements 
leading to discovery of things were admis- 
siMe. 15 L. 310=1934 L. ISO (2); 34 P.L. 
R. 637=1933 L. 516. Even if an accused is 
not formally arrested when he gives infor- 
mation leading to discovery, if it is proved 
that he was arrested before he went to the 
spot from which the articles are recovered, 
the accused shall be deemed for all practi- 
cal purposes as in police custody when giv- 
ing such information. I.L.R. (1936) N. 
78fc=1936 N. 200. Where a police officer, 
although he arrested a person charged with 
being in possession of cocaine after the 
finding of the cocaine with him, inter- 
viewed the accused and was with him for 
a considerable time and walked with him to 
the place where the accused pointed out the 
spot where the cocaine might be found, held, 
that the accused was in police custody at 
the time when he made the statement as to 
the spot where the cocaine could be found 
and his statement was admissible under 
sec. 27. 144 I.C. 74=1933 C. 148. State- 
ments made by the accused to the daroga 
showing the place in the jungle where the 
occurrence in question, viz., taking away a 
female and having sexual intercourse with 
her took place, cannot be admitted in evi- 
dence they being in the, nature of a con- 
fession made of a police officer while in 
custody. Sec. 27 has no application and 
would make the statements admissible. 
143 I.C. 797b=1933 C. 146. 

Statement to police— Recording of — Duty 
of Police. — It is not the duty of the police 
to decide what evidence is admissible and 
what is not, and a statement made by an ac- 
cused person should not be mutilated. The 
duty of the police, if they desire to record a 
statement, is to record it as given and leave 
it to the Court to decide what evidence is 
admissible. The practice of police officers 
giving statements not made to them in the 
first instance in eyidence but statements 
made obviously for the second time before 
panchayatdars must be condemned. Such a 
second statement is inadmissible in evid- 
ence. It is the first statement of the ac- 
cused, to whomsoever made, that leads to 
the discovery of a fact, if a fact is discover- 
ed. I.L.R. (1940) Mad. 254=1940 M.W. 
N. 860=1940 Mad. 710. 

The correct procedure for recording jand 
proving a confessional statement admissi- 
ble under sec. 27 of the Evidence Act, is 
for the police officer to record in the first 
person the statement 6f the accused, and 
when he gives evidence, to say that thte 
accused made a confession statement, that 
he took it down, and then, for the purpose 
of refreshing his memory, to refer to the 
actual statement, which is in the police diary 
and prove before the Court bv that method 
what the accused had said. 58 L.W. 85— 
1945 M.W. NT. 102=1945 Mad. 202=(1945) 

1 M.L.J. 223. They $hould be recorded 
in the first .person, that is to say. as far as 
possible in the actual wprds of the accused. 
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They should not be paraphrased. It will be 
for the trial Judge who has such a record 
before him tq decide how much of it is 
admissible under the section. I.L.R. 
(1937) M. 695; 1937 M. 618=(1937) 2 M. 
L.J..60 (F.B.). See also 171 I.C. 225= 
(1937) 2 M.L.J. 32. 

Information not leading to Discovery. — 
Statements leading immediately to the dis- 
covery of property are properly admissi- 
ble. Other statements connected with the 
one thus made and immediately, but not 
necessarily or directly connected with the 
fact discovered are not admissible. 32 I. 
C. 136=13 A.L.J. 1077; 1930 B. 244. See 
also 53 L.W. 567=1941 M.W.N. 371; 
1937 A. M.L.J. 18; 31 S.L.R. 494=1937 
Sind 251; 1942 Cal. 593; 1942 Mad. 444= 
(1942) 1 M.L.J. 517. The language of the 
section and its place in the Act make it 
clear that discovery therein referred to is 
discovery to or by police officers. 49 C. 
167=25 C.W.N. 788. Statements made by 
an accused person which are or may be 
provable under sec. 27 should be clearly 
and carefully recorded by the police officers 
concerned. 

Information from two Persons — Only 

that Leading to Discovery is Admissible. 
— Once property has been discovered in 
consequence of information received from 
a suspected person, it cannot be re-dis- 
covered in consequence of information re- 
ceived from another suspected person. 64 
LC. 502=1932 L. 315. See also 1939 A. 
M.L.J. 56; 1938 M.W.N. 1272. It is only 
the information that was given by the first 
person and which led to the actual discovery 
which may be proved under the terms of 
sec. 27. (Ibid.) See also 1930 B. 244. 
Where two or more persons are alleged 
to have £iven certain information to the 
police which led to the arrest of the accus- 
ed, it is only the information given first 
which is admissible under secs. 27 and 29. 
17 Cr.L.J. 273=34 I.C. 993; 1927 L. 739; 
1930 B. 244. Information by two persons 
which leads to the discovery of a fact is 
relevant and so much of the statement of 
each which relates to the fact discovered is 
admissible against both; statements of co- 
accused after the discovery are irrelevant. 
17 Cr.L.J. 506=36 I.C. 474; 1930 B. 244. 
After one accused has* made a discovery 
the other should not be asked to do the 
same. 36 I.C. 474. 

Joint Discovery — Track Evidence.— 
Track evidence is of no value if the compari- 
son is made 8 or 9 days after the affair. 
15 Cr.L.J. 499=24 I.C. 587. Where more 
than one accused person in custody of the 
police point out this or produce that joint- 
ly, such an evidence of joint discovery is 
not sufficient for a conviction. 24 # I.C. 
587. Joint discoveries are not admissible at 
all against any of the accused unless it 
can be shown who first made the discovery. 
116 I.C. 619=1929 L. 665. 

Statement after Discovery — Pointing out 
Prop er t y V alue of .—A statement by ac- 
cused not leading to discovery of property 


but made after discovery and production of 
the property is irrelevant. The production 
or the pointing out may indicate that the 
accused was in possession or that he had 
innocent knowledge that the articles had 
been left there by some one else. 13 Cr. 
L.J. 529=15 IX. 801; 48 L.W. 780. 
When a material fact has already been 
discovered, the accused’s statement while 
in police custody relating thereto is not 
admissible under sec. 27. 12 Cr.L.J. 35= 

9 I.C. 232; 36 P.L.R. 40=1934 L. 786. 
See also 48 L.W. 780=1938 M.W.N. 
1118. The discovery previously need not 
be necessarily by the police officer. 152 I. 
C. 565=1934 L. 313. A fact known to the 
police cannot be re-discovered on the state- 
ment of an accused person so as to make 
such statement or such incriminating con- 
duct admissible under sec. 27. 1929 S. 250. 
See also 1929 N. 350; 50 Mys.H.C.R. 
106. No portion of any statement made by 
the accused to any police officer during in- 
vestigation is admissible under sec. 27 in- 
as much as sec. 162 of the Cr.P.Code con- 
tains specific words affecting sec. 27. I. 
L.R. (1940) All. 396=1940 A.L.J. 241 
=1940 All. 263 (F.B.). 

Illustrative Cases — (a) Evidence held 
Admissible. — Where an accused person 
sjtated to the police that he had buried an 
article at a particular place, took the police 
that he had buried an article at a parti- 
cular place, took the police to that place 
and delivered the article to them, the 
statement of the accused to the police is 
admissible under sec. 27. 112 I.C. 55=29 
Cr.L.J. 967. So also a statement that he 
buried the dead body at a particular place. 
1930 L. 530. The discovery of ornaments 
at his house by accused is clearly a fact dis- 
covered. 45 A. 300=73 I.C. 62=1923 A. 
352. The statement of the accused that he 
could point out a spot and that blood stains 
would be found there is admissible, but not 
that it was at that spot that lie committed 
the crime. 14 Cr.L.J. 190=19 I.C. 190. 
If the accused produced the ancle himself, 
the fact that he produced it at a particular 
place may be proved, but the accompany- 
ing statement that he burned it there is in- 
admissible. 19 I.C. 190. 

(b) Evidence held not Admissible. — A 
person accused under sec. 328, I.P.Code, 
pointed out during the police investigation 
a dhatura tree and said that he had taken 
the fruit of it. The statement was inadmis- 
sible. 32 I.C. 136=13 A.L.J. 1077. On a 
trial for murder a witness stated that the 
accused offered to point out the place where 
the dead body was and on being question- 
ed as to who had buried the body he said 
that he (accused) had done to. Held, that 
the accused’s statement that he buried the 
body was not admissible in evidence. 55 I. 
C. 685=21 Cr.L.J. 34? *L.)- The dis- 
covery of a person who is afterwards pro- 
ved to be dacoit is not the discovery of a 
fact within sec. 27. 43 IX. 111=14 N. 


L R. 192- 

Miscellaneous . —The expression “fact” as 
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Confession made after 28. If such a confession as is referred to in sec- 

removal of impression tion 24 is made after the impression caused by any 
or ^ucement, threat or promise has in the opinion 

of the Court been fully removed, it is relevant. 

29. If such a confession is otherwise relevant, it does not become irrele- 
vant, merely because it was made under a promise of 
Confession otherwise relc- secrecy, or in consequence of a deception practised 

on the accused person for the purpose of obtaining it, 
^ cy «c P or when he was drunk, or b£ca£e it was made in 

answer to questions which he need not have answered, 
whatever may have been the form of those questions, or because he was not warned 
that he was not bound to make such confession, and that evidence of it might be 
given against him. 


defined in sec. 3 includes not only the phy- 
sical fact* but also the psychological fact or 
mental condition of which any person is 
conscious. It is in the former sense that 
the word is used in sec. 27. 10 L. 283“ 
1929 L. 344 (F.B.). The word ‘‘informa- 
tion” cannot be used as synonymous with 
the word “statement”. The word “informa- 
tion” as distinct from the word “statement” 
connotes two things, namely, a statement 
or other means employed for imparting 
knowledge possessed by one person to an- 
other, and the knowledge so derived by 
other person. 115 I.C. 1=1929 L. 338. A 
confession caused by some inducement from 
some person in authority is inadmissible in 
evidence. 14 Cr.LJ. 417=20 LG 401 
(Bur.). There is no reason why the gen- 
eral rule that a confession should be volun- 
tary should not apply to a confessional 
statement under sec. 27. If it has been in- 
duced, it is of no evidential value, and the 
Court would exclude it from consideration. 
50 L.W. 435=1939 M.W.N. 873. 

Statement of accused while in Custody 
of Police. — A husband assaulted his wife 
and his wife died as a result of it. The hus- 
band immediately went to the police station 
and reported that he went to the west fac- 
ing room and finding his wife sitting, 
wounded her and she became senseless . On 
receipt of this information the police went 
to the house and found the corpse. Held, 
that the statement to the police was not 
admissible under sec. 27 as the husband 
was not, at the time of making the state- 
ment, a “person accused of an offence” not 
having been charged with any offence then . 

7 P. 411l=1928 P. 491. It is legitimate to 
record evidence that an accused person said: 
“I will point out certain property” if such 
statements lead to a discovery, but it is not 
legitimate to record as evidence that an ac- 
cused said “I will point out certain property 
which I obtained as my share of the booty 
in the dacoity”. 44 I.C. 967=19 Cr.L.J. 
459 . Where there is practically no evidence 
at all against an accused except an incri- 
minating statement under sec. 27, the 
latter should be viewed with great caution 
and suspicion. 14 Cr.L.J. 190=19 J.C. 
190. The statement of an accused that he 
buried the weapon in certain place is re- 
levant but not the part of the statement 
that it was the 'weapon with which he had 


committed the crime. (Ibid.) A state- 
ment made by an accused may be proved 
under sec. 27 so far as it relates to any 
material facts discovered in consequence 
even though the police were present when 
the statement was made. 69 I.C. 377=14 
L.W. 418. To bring an information by 
accused under sec. 27 the information must 
have had the direct effect of leading to the 
discovery of the stolen property. Unless a 
confession is corroborated in material parti- 
culars and by independent testimony it 
should not be the basis of a conviction. 
54 I.C. 479=11 L.W. 8. (See also notes 
under sec. 30, infra.) An accused gave in- 
formation to the police in these words: “I 
shall produce the lathi with which I killed 
Ismail.” It had been admitted as evidence 
under sec. 27. The lathi which the accused 
handed over had no marks of blood what- 
soever. Held, that if the mere fact of the 
lathi having been handed to the police 
might be relied upon, for the purpose of in- 
troducing an alleged confession made by 
the accused to the police the provisions of 
sec. 26 would become nugatory. 1929 S. 
175. The ground on which the information 
received from an accused person is admit- 
ted in evidence under sec. 27 is that the 
fact discovered thereby is to some degree, 
which will vary with the circumstances of 
each case and the nature of the fact dis- 
covered, a guarantee of the truth of the 
information. A.I.R. 1942 Mad. 450. 
(1942) 1 M.L.J. 503. 

Sec. 28 — Confessions to the Magistrate 
made soon after inducements held out by 
certain Zamindars sent by the police are in- 
admissible. 12 Cr.L.J. 119=9 I.C. 718. A 
confession by an accused in police deten- 
tion as a suspect made in the immediate 
vicinity of the police to a 7 . aildar could not 
be proved unless made to a Magistrate 
though the accused may not have been 
handicapped, as, to all intents and purposes, 
he was in police custody. 26 P.R. 1916 
(Cr.)=34 I.C. 642. 

Sec. 29. — The provisions of sec. 164 do 
not affect the provisions of sec. 29, and 
therefore a confession cannot be excluded 
from evidence as irrelevant merely because 
all the provisions of sec. 164 were not 
carefully complied with. 10 O.W.N. 937 
=1933 0.404. See also 1937 M.W.N. 1325 
Statements made by the accused to a Magis- 
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30. When more persons than one are being tried jointly for the same offence, 
and a confession made by one of such persons affect- 
Gonsidcration of proved con- ing himself and some other of such persons is proved 
Sfft ** C °F t * ma X 1 into consideration such confession 

mder trial for same offmce. y as agamst such other person as well as against the 

person who makes such confession. 


1 [. Explanation . — “ Offence* 5 9 as used 
of, or attempt to commit, the office.] 2 


LEG. REF. 

^he explanation was inserted by Act III 
of 1891, sec. 4. 

2 Cf. Explanation 4 to sec. 108 of the 
Indian Penal Code (Act XLV of 1860). . 


trate when produced by the police for pur- 
poses of remand are admissible. 148 I.C. 
1002=1934 R. 78. See also 1941 A.L.J. 
86 . 

Sec. 30: Scope and Applicability — “May 
take into Consideration” points to neces- 
sity of there being other evidence on re- 
cord to which the statement can lend as- 
surance. 1928 N. 213. See also 177 I.C. 
494=47 L.W. 139=1938 M. 675. It is not 
the law that the confession of one accused 
must be corroborated by other evidence 
before it can be accepted against a co- 
accused; the correct position is that there 
must be a basis of substantial evidence to 
which the confessional statement may be 
added. If there is substantial evidence 
against the accused and there is some lin- 
gering doubt, the confession of a co-accused 
may be taken into account to set that doubt 
at rest. 55 L.W. 263t=A.I.R, 1942 Mad. 
444=(1942) 1 M.L.J. 517. See also I. 
L.R. (1945) Kar. 419; 1945 A. W.R. (H. 
C.) 291 (Reference to antecedent circum- 
stances, nature of) . Under sec. 30, in order 
that a confession may be used against a co- 
accused, it is necessary that the admission 
or confession implicates the maker of the 
confession to the same extent as it impli- 
cates the co-accused, in the commission of 
the offence for which they are both being 
jointly tried. 42 Bom. L.R. 938=1. L.R. 
(1941) Bom. 271=1941 Bom. 50; 1941 Mad. 
267. Where a statement by an accused per- 
son implicates the other accused, it would 
require the strongest independent evidence 
if any reliance is to be placed upon it at 
all. Under sec. 30 such a statement can 
only be taken into consideration; it is not 
evidence against the other accused. 52 L. 
W. 898=1941 Mad. 306. Statement of an 
accused made at the police station against 
the co-accused is inadmissible and cannot 
be used as evidence as against the co-ac- 
cused. 34 P.L.R. 259=1933 L. 167. Sec. 
30 applies to a proceeding under sec. 110, 
Cr.P.Code, against a number of persons, 
one of whom has made a confession im- 
plicating other persons whose conduct is 
also the subject of an enquiry. 1934 A.L. 
J. 1170=1934 A. 927. See also 1936 S. 236; 
17 L. 547=38 P.L.R. 1018; 1937 N. 17 
(F.B.) ; 1937 B. 31; 1937 M. 321: 3937 
C. 39; 1936 O.W.N. 671. A confession by 
a co-accused may be taken into considera- 


in this section, includes the abetment 


tion against another accused; confessional 
statements under sec. 27 come within the 
terms of sec. 30. But there must be ad- 
missible evidence to point to the co-ac- 
cused's guilt. Jn assessing the probative 
value of the evidence, a co-accused's con- 
fession may be taken into consideration. 
But where the e^dence against the co-ac- 
cused is only that he was in the company 
of the other accused before the crime and 
after the crime, there is no sufficient basis 
to convict him. 52 L.W. 420 (2)=1940 M. 
W.N. 1045=1941 Mad. 238. See also 1942 
Mad. 444= (1942) 1 M.L.J. 517. A state- 
ment of co-accused is not evidence and a 
conviction cannot, thbrefore, be based on 
such statement. If the prosecution wishes 
to rely upon such statement, it should ask 
for a separate trial and examine the co- 
accused as a witness. 43 Cr.L.J. 556= 
A.I.R. 1942 Cal. 426. 

“Same Offence” means the identical of- 
fence and not an offenpe of the same kind. 
32 C.W.N. 1004. See also 1937 Sind 218. 

A confession can be accepted by Court in 
part, after rejecting portions which are false. 

6 O.W.N’. 1017. (See also 1930 M.W.N. 
785. But see 1930 A. 192. In cases where 
the sole evidence against the accused is 
that of a retracted confession, Such con- 
fession, if it is relied on, must be relied on 
as a whole and not only in part. 121 T.C. 
550 (2)=1930 A. 192. Sec. 30 does not 
refer to statements made at the trial but the 
statements made before and proved at the 
trial. 1929 M. 285. Before sec. 30 can be 
applied it must be proved that a confession 
has been made by one, of the persons who 
are being tried jointly for the same offence 
and that the confession affects the person 
making it as well as some other persons so 
jointly being tried. The section is new to 
the Indian Evidence Act as contrasted with 
the English Law and must be construed 
strictly. When there is no such confession 
as affects the person making it any state- 
ment made by one accused cannot be treated 
as evidence against the co-accused or be 
taken as affording corroboration of the 
evidence of the approver. 1929 M.W.N. 
698 . It would be far too dangerous to con- 
sider that a confession of a co-accused 
amountg to evidence against a person. Tt 
is not stated under sec. 30 and it has long 
been settled law that a conviction cannot be 
based on the confession of a co-accused. 
150 I.C. 1056=35 Cr.L.J. 1180. 

“Confession” means confession of the 
very offence for which the accused are be- 
ing tried, not a confession of any offence 
connected with that offence nor of any other 
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Illustration . 

(a) A and B are jointly tried for the murder of C. It is proved that A said : 6< B and I 
murdered C.” . The Court may consider the effect of this confession as against B, 

(b) A is on his trial for the murder of C. There is evidence to show that C was murdered hy 
A and B, and that B said : “ A and I murdered C” 

This statement may not be taken into consideration by the Court against A, as B is not being 
jointly tried. 


offence which may be disclosed by the evi- 
dence. 59 M.L.J. 471. The word “con- 
fession” in S. 30 of the Evidence Act can- 
not reasonably be interpreted to mean a 
confession of any offence for which the 
accused persons are being tried but only 
of the very offence for which they are be- 
ing tried, offence always including abet- 
ments and attempts. When a number of 
accused are tried for an offence under S. 
302, I.P.C. and one of them confesses to 
an offence under S. 201, I.P.C. such con- 
fession cannot be used in evidence against 
the other co-accused. 58 L.W. 625=1945 M. 
W.N. 722 (2)=(1945) 2 M.L.J. 479. A 
statement before the Court of the co-ac- 
cused, where it is deprecating his own guilt, 
is a statement seeking to clear himself at 
the expense of the accused and as such is 
inadmissible under sec. 30. 152 I. C. 924= 
1934 C. 724. The word “confession” used 
in sec. 30, clearly means such a confession 
as is required to be proved at the trial as 
a part of the prosecution evidence. It can- 
not therefore signify any matter which 
comes on the record at the end of the prose- 
cution evidence, namely, answers to ques- 
tions put under sec. 342, Cr. P. Code. 
Hence the statement made by a co-accuscd 
confession, partially or wholly, his guilt 
when examined under sec. 342, Cr. P. 
Code, cannot be taken .into consideration 
under sec. 30, against the other accused. 
190 I.C. 273=41 Cr.L.J. 886=1940 Nag. 
287. The statement of an accused person 
which does not amount to a confession can- 
not be used against his co-accused. 42 P. 
L.R. 378. See also 11 O.W.N. 1012= 
1934 O. 418; 176 I.C. 530=1938 P. 352. 

It canot be said that a confession must be 
accepted as a whole. A confession must 
be accepted in its entirety 4 so far as it 
affects the person making it. That is to 
say, anything which he puts forward in his 
confession by way of mitigation must be 
accepted, however improbable it may ap- 
pear. 1945 A.W.R. (H.C.) 291, Where 
the accused makes a confessional statement 
part of which is inculpatory and part ex- 
culpatory, and there is evidence to show 
that the exculpatory portion is false, the 
Court can ignore that portion of the confes- 
sion and use the rest of it against him. 

47 P.L.R. 11=A.I.R. 1945 La h. 91. 

Confession — Admissibility against Co-Ac- 
cused. — A statement of an accused must 
amount to a confession before it can be con- 
sidered against his co-accused under sec. 30. 

35 M. 247=22 M.L.J. 490=14 I.C. 849 ; 40 
C.LJ. 551. See also 9 P.R. 1911 (Cr.)= 

10 I.C. 340; 1925 Sind 116; 1924 B. 445= 

26 Bom.L.R. 614=75 I.C. 701: 1924 N. 27; 
1924 A. 511; 1924 M. 805; 1925 C. 406; 1929 


Sind 250. The confession made by a per- 
son can be taken into consideration as 
against persons who are being tried along 
with him; such a statement however is al- 
ways regarded as tainted and cannot be 
used to corroborate the testimony of the ac- 
complice witnesses. 3 L. 144=68 I.C. 113. 
See also 13 A.L.J. 337=28 I.C. 663=37 A. 
247; 10 O.W.N. 688=1933 O. 355; 11 R. 4 
=1933 R. 57; (1937) 2 M.L.J. 60 (F.B.); 
1941 Mad. 267; 1941 Bom. 50; 1940 M.W. 
N. 1238=52 L.W. 898; 185 I.C. 20S; 1939 
N.L.J. 4421=1939 Nag. 295. The principle 
on which the confession of one accused is 
used against another is that self-implication 
is supposed to provide some guarantee of 
the truth of the accusation made against 
the other. Where the statement is excul- 
patory so far as possible, there is no such 
guarantee. Further, the confession to be 
admissible must be a confession of the 
offence for which the accused persons are 
tried and not of some other offence. 1939 
N.LJ. 469=1939 Lah. 309. Tt is not quite 
clear whether “tainted evidence” means that 
the person giving the evidence is tainted 
morally; or that he is a person on whose 
word reliance cannot be placed. As regards 
an approver, there is the fear that he is 
giving evidence in order to save his skin 
and therefore that he is liable to make state- 
ments which are not true if he thinks they 
will be for his benefit. But as regards the 
confession of a co-accused, one cannot call 
this, tainted evidence, for the same reason. 
A person making a confession does so deli- 
berately and after having been warned so- 
lemnly by the Magistrate of the conse- 
quences of making a confession and know- 
ledge that he may be convicted thereon, if 
he still persists in his purpose and makes a 
confessoin, the statements that he makes 
cannot be considered to be tainted state- 
ments unless it be that they are tainted be- 
cause he is an immoral person who has com- 
mitted criminal offence.^ But all immoral 
persons are not necessarily and always liars. 
But it is not to be supposed that because 
the confession is admissible, it must be be- 
lieved. In such case it has to be considered 
whether there are any circumstances which 
suggests that it is false or that some of the 
statements made therein are also false. The 
Court may take the confession of a co- 
accused person into consideration against 
the other co-accused, that is to say, the 
Court can only treat a confession as lending 
assurance to other evidence against a co- 
accused. 1938 Rang.L.R. 30=1*4 I.C. 947 
=1938 R. 92. See also 1939 Rang. 402. 
Where an accused person after he is arrested 
makes a confession implicating the other 
accused and the confession is sought to be 


2$a8 


Thk Civil Court Manual (Imperial Acrn). 


IS. 30 


used against them, the prosecution must 
disclose the name of the officer who made 
the arrest and produce him or an other per- 
son who could speak to the circumstances, 
under which the confession was made so as 
to enable the defence to ascertain by cross- 
examination what inducements were offered 
to the accused to make it. 36 M. 501=25 
M.LJ. 51&=40 LA. 193 (P.C.). The con- 
fession of an accused in a decoity case is 
not admissible in evidence against a co-ac- 
cused in that case in a proceeding under 
sec. 110 of the Cr.P. Code, ol I.C. 793=25 
C.W.N. 239. The statement of an accused 
made after arrest and not amounting to a 
confession is not admissible in evidence 
against a co-accused either under sec. 10 or 
sec. 33 but only against himself. 46 C. 710 
=54 1 C. 53=30 C.L J. 255. 

Test of Admissibility. — This section in- 
troduces a departure from the ordinary rule 
relating to the admissibility of evidence and 
must be strictly construed. Before any 
statement made by one of the accused per- 
sons, tried jointly with the others can be 
taken into consideration against such others, 
it must fulfil two conditions: (a') it must be 
a confession of guilt affecting him seif equal- 
ly with the others; and (b) it must be 
* proved agairst those persons who are jointly 
tried with him. The word^ “proved” xneans 
proved before the prosecution case comes to 
an end, either proved in the course of the 
prosecution case or proved in some proceed- 
ings previous to the trial. 1935 L. 35. 
Whether the confession of an accused can 
be used against his co-accused should be de- 
termined on seeing whether the accused can < 
be convicted on that confession of the crime 
with which he and the co-accused were 
charged. 60 I.C. 660=22 Cr.LJ. 26!) (L.). 
See also 15 C.W.N. 592fc=38 C. 559; 50 B. 
683; 9 N.L.J. 80=1926 N. 229; 178 I.C. 130 
c=19 P.L.T. 801; 1938 Sind 94. 

Weight of Confession Against Co-Accus- 
ed. — Self-implication is guarantee for truth 
of accusation against co-accused. 1930 A. 29. 
There is nothing in the .terms 4 of sec. 30 to 
suggest that a confession is not admissible 
in evidence agains^a person who is being 
jointly tried for the same offence with a 
man who has made the confession, if the 
confession minimises the guilt of him who 
makes it and exaggerates the guilt of the 
other. The section only requires that it 
must affect both equally. 1938 A. 91=1937 
‘A.L.J. 1253. Where an accused does not 
implicate himself in his statement, in res- 
pect of the offence of murder, but implicates 
himself in respect of the disposal of the 
dead body, such a statement is not admissi- 
ble against the co-accused in respect of the 
offence under sec. 300, I.P. Code, but is only 
admissible in respect of the offence under 
S. 201, I.P. Code. 1937 M.W.N. 1233; see 
also I.L.R. (1944) 2 Cal. 312. The confes- 
sion of an accused should not carry the 
same weight as the evidence of the same, 
person if he were examined as a witness. 
21 I.C. 166=14 Cr.LJ. 566. The Court 
must, after the most careful consideration, 


decide whether the degree of proof pres- 
cribed by sec. 30 has been reached or not. 
21 I.C. 166. A confession made by a co- 
accused must be regarded with suspicion. 
65 I.C. 561fc=l 922 N. 146. See also 72 I C 
497=24 Cr.LJ. 385; 1939 Mar.L.R. 19 (Cr'.)l 
It is not the law that unless a confessing 
prisoner implicates himself as fully as his 
co-accused, the statement will not be ad- 
missible, the principles being that there is 
no guarantee that the maker of the confes- 
sion is speaking the truth. All that is re- 
quired is that the confession shall substan- 
tially implicate its maker in regard to the 
crime with which he and his co-accused are 
charged. 19 W.R. 67 (Cr.); 2 A. 444; 4 P. 
L.T. 505i=75 I.C. 705; 72 I.C. 497=24 Cr. 
L.J. 385; 2 P.L.T. 125; in order that a con- 
fession may be used against a co-accused' 
under S. 30, it is not necessary that it should 
implicate the maker substantially to the same 
extent as it implicates the co-accused. A 
confession is a statement which either ad- 
mits in terms the offence or at any rate 
substantially all the facts which constitute 
the offence, and it is admissible in evidence 
under the section, whether the confessing 
accused ascribes to himself a_major or minor 
part in the crime. Whether it has any t alue 
or not is a different matter. I.L.R, (1944) 

2 Cal. 312. A conviction founded solely on 
the confessions of co-accused cannot be 
sustained. It must be corroborated in mater- 
rial particulars by independent evidence. 21 
I.C. 673t=38 B. 156; 170 I.C. 201=1937 C. 
433 (S.B. ) . Court has discretion to exclude 
a confession by an accused altogether from 
consideration against the co-accused if it is 
so disposed. 1930 N. 242 (F.B.), See also 
7 O.W.N. 980=1930 O. 502; 146 I.C 17 (2) 
=1933 N. 249. 

Confession — N ecessity for Corroboration. 
— The Indian Statute differs from the En- 
glish Law and the effect of the former 
should not be whittled down. The question 
of what corroborative evidence is sufficient 
must depend on the circumstances of each 
particular case. 119 I.C. 474=1929 M. 498. 
The confessions of a co-accused implicating 
his co-accused in the crime are of less evi- 
dentiary value than the testimony of an ac- 
complice because the man in the dock can- 
not be cross-examined. They can only be 
taken into consideration under sec. 30 along 
with such other evidence as there may be. 
While such a confession may help the Court 
to decide whether the other evidence is or 
is not credible, . it cannot supply the police 
of positive evidence regarding* the com- 
mission of the crime. 52 L.W. 258=1940' 
M.W.K 767=1941 M. 267. See also 194C 
Rang.L.R. 104=1939 Rang. 402. When the 
substantive evidence is not sufficient to es- 
tabish a prima facie case against the ac- 
cused it is not permissible to use the confes- 
sion of a co-accused under sec. 30 as if it 
were itself substantive evidence, which 3t is 
not It may only be taken to lend assurance 
to any relevant evidence bearing on the ac- 
cused’s complicity in the crime. It can in 
no case be used to fill up the gap in the 
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prosecution evidence. 188 I.C. 146=41 Cr. 
L.J. 553=1940 Nag. 230; 1929 A. 928. Where 
the evidence of the approver is eliminated 
as against one of the accused whose name 
has been falsely substituted by the approver, 
it should not be accepted even against the 
other accused though to some extent it is 
corroborated by independent testimony. 34 
P.L.R. 1010=d.933 L. 871. See also 19 P. 
L.T. 801i=178 I.C. 130. Confessional state- 
ment of accused cannot be used in corro- 
boration of the evidence of the approver in- 
asmuch as tainted evidence is not made 
better by being corroborated by other 
tainted evidence. 1930 N. 97. See also 144 
I.C. 829=1933 R. 134. But see 11 R. 4= 
1933 R. 57. Confession of co-accused as 
against another accused stands on a lower 
footing than the evidence of an accomplice. 
146 I.C. 1061=1933 L. 956; and it is still 
worse where not only did the confessing 
accused retract their confession but when 
pardons are offered to two of them with a 
view to their giving evidence as accomplice, 
they refused to accept such pardon 146 
I.C. 303 (2)=1933 R. 320. 

Sessions Trial and Magisterial Trial — 
Distinction. — In a warrant case, although 
the statement of a co-accused amounts to 
an unqualified confession, he need not be 
forthwith convicted and removed from the 
dock. The co-accused is still to be deemed 
to be jointly tried with the others and this 
confession can be used as against the others. 
A summons case is to be distinguished from 
a warrant case for the purpose. 1928 L- 880. 
See also 1937 N. 17=1. L.R. (1937) N. 
315 (F.B.). In considering the question 
whether the confession of the co-accused 
who pleaded guilty can be used against the 
other co-accused under sec. 30, a distinc- 
tion must be made between summons and 
warrant cases on the one hand and Ses- 
sions cases on the other. In Sessions cases 
if the accused pleads guilty the Court can- 
not try him but has forthwith to convict 
him. His conviction cannot be defer red so 
as to enable the Court to use his confession 
against his co-accused. But in warrant 
cases, it is discretionary with the Magis- 
trate to defer conviction of the accused 
who pleads guilty and use his confession 
against the other co-accused under sec. 30. 
166 I.C. 582 and 587=1. L.R. (1937) N. 
3X5=1937 N. 17 (F.B.). It is the duty 
of the Judge to warn the jury that it 
would be dangerous in the extreme to act 
on a confession put into the mouth of the 
accused by a witness who has a strong mo- 
tive for implicating some one else in the 
offence or crime. The jury must further 
be warned that confessions are not always 
true and that they must be checked, more 
particularly in a murder case, in the light 
of the whole evidence on the record in 
order to see if they carry conviction. 58 
L.W. 523=1945 A.L.J. “51i=A.I.R. 
1945 P.C. 181 (P.C.). 

Secs. 30 and 114. — A confession of an 
accused person implicating a co-accused 
under sec. 30 cannot be consideied as the 
C.C.M. — 292 


s ff ne „ thing as "testimony of an accom- 
pli under sec. 113. Sec. 113 contemplates 
that the accomplice shall be examined as 
a witness . The provision that a convic- 
tion is not illegal merely because it proceeds 
upon the uncorroborated testimony of an ac- 
complice, has no application to the case of an 
uncorroborated confession taken into con- 
sideration as against a co-accused jointly 
tried with the confessing accused under 
sec. 30. Therefore an accused t person can- 
not be convicted solely on such a con- 
fession made by a co-accused. 1928 N. 
213=109 I.C. 801. See also 1929 L. 338: 
38 Bom. L.R. 1122=1937 B. 31; I. L.R. 
(1941) Nag. 506. The evidential value of 
a confession made by a co-accused is not 
very high. But the confession receives 
confirmation when it leads to the arrest 
and identification of the other accused. I. 
L.R. (1939) L. 67. Where, however, 
there is apart from the confessions a body 
of evidence and circumstances enough to 
support a conviction if the evidence is ac- 
cepted as free from untruth or exaggera- 
tion on serious mistake or distortion the 
Court can take the confessions into con- 
sideration and consider together the evid- 
ence, the circumstances and the confes- 
sions. 43 B. 739=51 I.C. 657. See also 4 
R’ 45=1926 R. 127. Where the corrobor- 
ation consisted of statements of witnesses 
which though giving rise to suspicion were 
consistent with the innocence of the accused, 
held, that the corroboration fell far short 
of what is required to support a convic- 
tion. 42 C. 789=19 C..W.N. 584=28 I. 
C. 657. As to what amounts to corro- 
boration, see 95 I.C. 938=1926 A. 603. A 
conviction based entirely on statements- 
contained in confessions of co-accused 
persons is not sustainable. 11 I.C. 1001 = 
12 Cr.L.J. 465. See also 17 Cr.L.J. 156 
=33 I.C. 636; 73 I.C. 262=1923 N. 248 r 
1928 N. 213. 

Joint Trial. — A statement made by one 
accused can only be used against another 
if provisions of sec. 30 of the Act are ap- 
plicable. 20 A.L.J. 178=65 I.C. 849= 
1922 A. 24. As to joint trial, see also 45 
A. 323=1923 A. 322 ; 2 Pat.L.T. 125. 
Persons, against whom proceedings are 
being jointly taken under sec. 117, Cr.P. 
Code, in one and the same enquiry cannot 
be said to be on their joint trial for the 
same offence within sec. 30. 41 A. 231= 
49 I.C. 654. A confession by an accused 
implicating himself and two others in a 
charge of dacoity is inadmissible against 
the others in a ' proceeding under 
sec. 110 of the Cr. P. Code. 22 
C.W.N. 408=49 I.C. 649. See also 167“ 
I.C. 162=1937 C. 39. When two persons 
are jointly tried, one for the offence of rape 
of a girl and the other for the abduction 
of that girl, they are not tried for the 
same offence. Consequently a confession 
made by one of them affecting himself and 
the other is not admissible m evidence 
against the other under sec. 30. 176 I.C. 
560=42 C.W.N. 814=1938 C. 479. A 
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confession of an accused not being declared 
relevant by the Evidence Act as against 
a co-accused cannot be treated as sub- 
stantive evidence and a judgment cannot 
be based upon it so far as he is concerned. 
65 I. C. 561=1922 N. 146. Confessions re- 
corded in the manner provided by the 
Criminal Procedure Code, even though 
made to Magistrates outside British India, 
if proved against the persons who made 
them, may . be taken into consideration 
against others who are being tried jointly 
for the same offence. 69 I.C. 257=17 N. 
L.R. 113. Where one of the accused 
pleaded guilty and was examined at the 
end of the prosecution case, and declined 
to call any witnesses, the trial was a joins. 
trial, so that his confession could be taken 
into consideration against the other accused. 
A conviction under sec. 456, T.P.C., based 
on the confessions of a co-accused who 
was being tried along with the prisoner 
under sec. 411, I.P.C., is wrong. 20 I. 
C. 136=14 Cr.L.J. 376. 

Retracted confession, not of value 
against Co-accused.— 43 B. 739=51 I.C. 
657. See also 1938 L. 252; 1938 P. 108= 
16 P. 612=173 I.C. 507; 17 Mys.L.J. 
238, and cannot be used against the maker 
and the co-accused. 1927 L. 765. The very 
existence of sec. 30 postulates that a con- 
fession of a co-accused may be used in cases 
where the evidence afforded lacks the re- 
quisite volume and certainty to insure 
conviction. The retraction o£ a confes- 
sion may throw doubt either on the truth 
of it or on the fact that it was voluntarily 
made, but it certainty does not follow 
because a confession is retracted that it 
was either untrue or involuntary, and the 
truth or voluntariness of a confession 
operates equally — where a confession is 
self-inculpatory — in respect of the person 
who made it and the person implicated 
therein. The motive for making a self- in- 
culpatory confession is the very simple one 
of an expectation of leniency in the matter 
of sentence and where a number of people 
are jointly tried and some have made con- 
fession to a Magistrate before the trial 
and some have not it is again not unnatural 
that persons who have made confessions 
should retract them under pressure and 
persuasion by their fellows who have not 
confessed. Retracted confessions must no 
doubt be used with caution but when it is 
possible to come to the conclusion that the 
confessions cannot be otherwise than true, 
they may be taken into consideration in 
connection with the evidence appearing in 
case, whether they are retracted or not. 
193 I.C. 265=42 Cr.L.J. 363=1941 N. 
145. See also 56 L.W. 737=(1943) 2 M. 
L.J. 634 (F.B.). The confession referred 
to in sec. 30 cannot be restricted to an 
unretracted confession and there is nothing 
to prevent a Court from convicting after 
considering the confession but the rules of 
practice of the High Courts in India are 
to be observed when exercising the dis- 
cretion. 15 Bom.L.R. 975=21 I.C. 673= 


38 B. 156. Where there is no real corro- 
boration of the retracted confession, the 
accused are entitled to the benefit of the 
doubt and must be acquitted. 16 Cr.L. 
J. 469=29 I.C. 101. See also 41 I.C. 
155; 26 P.R. 1916 (Cr.)=35 I.C. 642; 
5 P.L.R. 1915; 16 Cr.L.J. 157=27 I.C. 
221; 5 P.R. 1911 (Cr.)=10 I.C. 857; 

1938 L. 252. Extra-judicial confession by 
boys cajoled or. frightened but retracted 
before the committing Magistrate does not 
prove a case against persons jointly accused 
with the boys. 14 P.R. (Cr.) 1911=12 I. 

. 973 . As to value to be attached to a 
retracted confession of a co-accused, see 
“152 I.C. 275=15 P.L.T. 711=1934 P. 


586; 148 I.C. 8=1934 Pesh. 11; 148 I.C. 
1064=1934 R. 30. A retracted confession 
requires strong corroboration in all material 
particulars. 72 I.C. 497=11 L.W. 474; 
45 L.W. 93=1937 M. 321=(1937) 1 M. 
L.J. 750; 1937 M. 755. The weight to be 
given to a retracted confession, depends 
upon the circumstances under which it is 
made and on the intrinsic-value of the 
confession. 18 Cr.L.J. 774=41 I.C. 150; 
19 I.C. 179=14 Cr.L.J. 179. Where a 
confession is made 14 days after arrest by 
the police but is retracted at the earliest 
opportunity before the trial Magistrate, 
its evidentiary value is negligible as against 
the co-accused. 1934 L. 718. The con- 
fession of one was admissible against the 
other because it was not self-exculpatory 
and the fact that the confession was sub- 
sequently, retracted did not render it in- 
admissible but it merely . diminished tne 
weight to be attached to it. 32 C.W.N. 
1004. A retracted confession of a co-ac- 
cused cannot alone be sufficient evidence 
to justify a conviction, but if that confes- 
sion is unrebutted it is admissible as a 
very strong piece of evidence. 114 I.j~- 
711=1929 O. 167. See also 1930 L. 667, 

a 10 . in-an r\ 33*? _ 


Plea of Guilty. — The plea of guilty of 
one co-accused who is removed from the 
dock whilst the other alone is tried cannot 
be taken into consideration against that 
other. 38 C. 446=16 C.W.N. 40=12 I.C. 
87. See also 15 P.R. (Cr.) 1911=12 I.C. 981. 
It is for the prosecution to establish their 
case; because an accused loses his head or 
gets fringhtened and does not tell the truth, 
he cannot on that account be convicted. 20 
A. L.J. 178=1922 A. 24. 


Self-exulpatory Statements. — Self-excul- 
patory statement of the wife to the effect 
that a white substance was administered on 
the assurance by her paramour chat it would 
bring about good feeling did not amount to 
a confession and could not be used against 
the paramour as criminal conspiracy was 
not proved. 21 I.C. 378=18 C-LJ. 590; 9 
N.LJ. 80=1926 N. 229. See also 1941 O. 
W.N. 722fc=1941 O.A. 483. A confession by 
each of co-accused implicating self and co- 
accused as regards robbery but throwing 
entire burden for 'murder on the other is 
admissible as regards former but inadmissi- 
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31. Admissions are not conclusive proof of the matters admitted but they 
Admission not conclusive may oderate as estoppels under the provisions herein- 

proof but may estop. after contained. 

Statements by Persons who cannot be Called as Witnesses. 

32. Statements, written or verbal, of relevant facts made by a person who 

is dead, or who cannot be found, or who has become 
Cases in which statement incapable of giving evidence, or whose attendance 

l ^LSTbe cannot be J r u cure !? wi l hout . an : amount of delay or 

found etc.* is relevant. expense which under the circumstacnes of the case 

appears to the Court unreasonable, are themselves 
relevant facts in the following cases : — 


ble as regards the latter. 1923 L. 293 ; 12 Cr. 
L.J. 562=12 I.C. 650. Confession of a co-ac- 
cused must be of the very offence for which 
they are being tried. In a case of murder the 
confession of one accused that the co-accus- 
ed committed the murder but that he helped 
him in throwing the body in a pit cannot be 
taken into consideration. 59 M.LJ. 479. A 
statement by an accused person which sug- 
gests an inference of guilt may amount to 
a confession though the person making the 
statement may directly repudiate his parti- 
cipation in the crime. Such a statement may 
be taken into consideration against the per- 
son making the statement, but it may be un- 
safe to use it against a co-accused. 53 I.C. 
691=20 Cr.LJ. 787. An accused's statement 
which does not incriminate him :s not a con- 
fession and cannot be used against his co- 
accused. 16 Cr.LJ. 25=26 I.C. 329. See 
also 46 I.C. 842=19 Cr.L.J. 826; 45 A. 323 
t=1923 A. 322; 59 I.C 913; 14 Cr.LJ. 570= 
21 I.C. 171; 109 I.C 351=1928 C. 416 (2); 
1929 S. 250. Where a statement is volun- 
teered by a co-accused to the effect that 
when he arrived on the scene of offence 
after hearing the cry of the complainant he 
noticed another accused in the act of assault- 
ing the complainant, such a self-exculpatory 
statement is inadmissible in evidence. 1929 
N. 350. See also 7 O.W.N. 980=1930 O. 506. 

Sec. 31.— See 103 I.C 34=1927 A. 659; 8 
P. 776=1929 P. 245. What sea 31 means 
is that an admission, unless it amounts to an 
estoppel is not conclusive as against tire 
maker, as it is open to him to prove that it 
vras made under a mistake of law or fact or 
that it was made under threat or induce- 
ment. 1939 Rang.L.R. 97. Admissions are 
not conclusive proof, and though they may 
operate as estoppel, it is open to a party to 
correct an admission made by him if it is 
shown to have been made under a bona fide 
mistake and has not caused any prejudice to 
the other side. 1937 A.M.L.J. 86. See also 
1942 O.W.N. (B.R.) 535=19 42 O.A. (Supp.) 
430. Though admissions are not conclusive 
evidence of the matter admitted, where 
there is no rebutting evidence at all, the 
admissions are enough to establish the facts 
contained in them. 1941 O.A. (Supp.) 420 
£=1941 A.W.R. (Rev.) 461=1941 A.LJ. 
(Supp.) 89. A compromise is tantamount 
to an admission, and although an admission 
is not conclusive it can still operate as an 
estoppel under sea 31. 1942 O.W.N. (B.R.) 
308=1942 A.W.R. (Rev.) 188. An admis- 


sion of a father is not binding on the son 
because he did not claim through the father. 
It cannot bind third persons. 34 C.W.N. 
944; 12 L.L.J. 187. An^admission made by 
a party is a very strong proof against him 
and the fact admitted must be taken to be 
true unless the person making the admis- 
sion explains that it was made under cir- 
cumstances which does not make the ad- 
mission binding' on him. Inference as to 
partition drawn from admission of parties. 
134 I.C. 888=53 C.LJ. 222. See also 131 
I.C. 903i=8 O.W.N. 306; 1939 R.D. 299. 

Secs. 32 and 33: Relative scope of. — Secs. 
32 and 33 give different instances where 
evidence is relevant. It cannot be said that 
sea 33 governs sec. 32. 1941 Rang.L.R. 

258=1941 Rang. 301. A previous statement 
by a person is not relevant. When it is not 
covered by secs. 32, 33 and 145 unless it is 
an admission in which case only it becomes 
relevant under sec. 21. 1941 A.W.R.. (Rev.) 
501=1941 R.D. 503=1941 O.A. (Supp.) 460 
=43 Cr.LJ. 125. 

Sec. 32.— Section should be very liberally 
construed. See 104 I.C. 2091=1927 O. 278. 
Before statements can be admitted under 
sec. 32 it must be proved that the makers of 
these statements are either dead or for any 
other reason are not available as witnesses. 
1933 R. 212. A person may be said to have 
been not found when we know who he was 
and if in spite of search he was not found 
or was found to have been dead. But he 
may equally be said not to have been found 
if his identity cannot be traced or found 
and who therefore on account of the absence 
of his identity cannot be found. 45 P.L.R. 
441. Sea 32 speaks of statements both 
written and verbal, and a Court cannot re- 
fuse to admit oral evidence of a verbal state- 
ment which fulfils the requirements of the 
section, merely because the evidence offered 
is tjie testimony of a witness who is inte- 
rested in the result of the litigation. 42 C. 
W.N. 359. The provisions of sea 32 are in 
the nature of exceptions, and the onus of 
establishing circumstances that would bring 
a statement within any of the exceptions 
contemplated by the section lies clearly upon 
that party which wishes to avail itself of 
the statement. 47 C*W.N. 332. There is a 
difference between the existence of a fact 
and a statement as to its existence. # Sec. 11 
makes the existence of facts admissible, and 
not statements as to such existence unless 
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(i) When the statement is made by a person as to the cause of his death* 
or as to any of the circumstances of the transaction 
men it relates to cause which resulted in his death, in cases in which the 
0 ea * cause of that person’s death comes into question. 

Such statements are relevant whether the person who made them was or 
was not, at the time when they were made, under expectation of death, and what- 
ever may be the nature of the proceeding in which the cause of his death comes 


into question. 

the fact of making that statement is itself 
a matter in issue. Hence if a statement 
does not fall within sec. 32, it cannot be 
admissible even under sec. 11. 1934 A.LJ. 
318=1934 A. 406 (F.B.). Generally speak- 
ing a declaration relevant under sec. 32 but 
not made by one in immediate expectation 
of death and not made in the presence of 
the accused, ought not to be acted upon un- 
less there is some reliable corroboration. 
35 Bom.L.R. 10211=1933 B. 479 (2). The 
value of the evidence admissible under Ss. 
32, 49 and 60 depends on the characters of 
the witnesses who depose to what they 
heard from deceased persons and also on the 
characters of the deceased and whether they 
were expressing their own opinion or merely 
repeating hearsay. [23 A. 37 (P.C.) Foil.]; 
1933 Sind 213. 

Scope of. — A previous statement which is 
not made in Court and at the trial can be 
used only for the limited purpose of corro- 
borating or contradicting a witness and does 
not become substantive evidence in the case. 
127 I.C. 850=1930 L. $09. When the state- 
ment of a witness previously made is used 
as evidence under the provisions of secs. 32 
and 33, then any other statement made by 
that witness can be used by virtue of sec. 
158 for the purpose of contradicting that 
witness as if such witness had appeared in 
Court and was cross-examined on such pre- 
vious statement and on question being asked 
had denied the facts mentioned in the same. 
1930 L, 409, 

Date of birth — Certificate of Guardianship 
is not Admissible. — 71 I.G 336=38 C.L.J. 
186. 

As to relevancy of entries in purohit’s 
books to prove date of death, see 26 Bom. 
L.R. 5631=46 M.LJ. 541 (P.C.). 

Where the age of a witness is given in the 
paper containing the deposition of the wit- 
ness and appears to have been recorded by 
the presiding officer, there is no reason 
either to presumed that the presiding officer 
instead of following the usual course of ask- 
ing age of the witness should have put down 
the age merely by guesswork. Similarly 
the entries in the registration endorsements 
are made by the Sub-Registrar himself and 
the presumption is that he also would follow 
the correct course of asking persons their 
age instead of guessing it. 178 J.C. 959= 
1938 O.W.N. 1267t=1939 O. 17. 

Sec. 32 (1): Dying Declaration when 
Admissible. — The recording of a dying de- 
claration is a grave and solemn proceeding. 
The proceeding should be so conducted that 
the declarant is as free from personal in- 
fluence in making his declaration as he 


would be if he were giving evidence in a 
Court of law. 152 I.C. 741=1934 A. 908. 
The dying declaration being an important 
piece of evidence must be as exact and full 
as possible. 15 I.C. 308=22 M.LJ. 453. 
See also 1924 L. 12; 5 L. 205=1924 L. 581: 
16 P. 593=1937 P.W.N. 897; 1937 M.W.N. 
333. There is nothing in law to prevent the 
Court from regarding a dying declaration 
as sufficient to justify a conviction where 
the Court is entirely satisfied with regard 
to its truth, though there is no corrobora- 
tion. I.L.R. (1943) Kar. 587. Although 
a portion of a dying declaration is untrue, 
it need not necessarily be rejected in toto. 
The Court would decline to believe the rest 
of it without corroboration. I.L.R. (1946) 
Nag. 235=1946 N.LJ. 241. A statement 
intended to be proved as a dying declara- 
tion under sec. 32 need not be recorded by 
a Magistrate. Law does not require such 
statements to be made necessarily under 
expectation of death. 190 I.C. 322. The 
value of a dying declaration altogether dis- 
appears when parts of it have obviously 
been supplied to the dying man by other 
persons, whether interested parties or police 
officers. A ‘‘touched up” dying declaration 
has no value. 36 P.L.R. 24=1934 Cr.C. 
1126=1934 L. 805. See also 1941 Pat. 409. 
A dying declaration which names only one 
person where the killing took place under- 
circumstances where there could be no doubt 
that the dying man identified his assailant, is 
the very strongest possible form of evidence. 
But where a large number of people are 
implicated, .it is a very different matter and 
in the absence of corroboration of the dy- 
ing declaration, the accused should not be 
convicted. 43 P.L.R. 598=1941 Lah. 368. 
Sec also 47 Bom. L.R. 992. Under sec. 32' 
(1) the statement of a deceased person will 
not be admissible unless it relates to tne 
circumstances of the transaction which 
resulted in his death. 47 C.W.N. 332. See 
also (1940) 2 M.LJ. 715. Statements by 
deceased as to the cause of his death are ad- 
missible, not only as against the person who- 
actually caused the death of the deponent, 
but also against other persons concerned 
in the transaction which resulted in the de- 
ponent’s death in cases in which the cause 
of that person’s "death comes into question. 
(35 I.C. 993 and 2 Weir 750, Foil.). 162 
I.G 491=1936 R. 187. The deceased had 
received numerous and very serious injuries 
on his head and it was very doubtful whe- 
ther under such circumstance ^ he would 
have been able to utter even a single word. 
There was no definite opinion of the doc- 
tor as to whether deceased would have been*. 
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then able to speak. Held, that the evidence 
of the prosecution witnesses in respect of 
the alleged oral dying declaration of the 
deceased should be discarded. 8 Luck. 
570=1933 O. 3 33. As to inode of proving 
dying declaration, see 6 L.L.J. 115=1924 L. 
12. Statement must relate to the injuries 
by which death was caused. Sub-cl. (1) 
applies to the class of statement made by a 
dying declaration as to the injuries which 
have brought him or her to that condition, 
or the circumstances under which these 
injuries came to be inflicted. 4 L. 481 — 
1924 L. 253; 1929 S. 250. See also 29 N. 
L.R. 251i=l 933 N. 136. Evidence Art makes 
dying declarations relevant facts as written 
statements of deceased or written records 
of verbal statements which the deceased 
makes and which becomes substantive evi- 
dence of the cause of deceased's death. 31 
LG 359=16 Cr.LJ. 759 (M.). See also 

160 I.C. 597=1936 R. 42. An oral statement 
of the deceased about the cause of his death 
may be proved by any one who heard it as 
well as by the person who recorded it. Un- 
der sec. 521, Cr.P. Code, it is not necessary 
that the Magistrate recording the confes- 
sion should be called and be asked to refesh 
his memory by referring to statements of 
witnesses under sec. 159, Evidence Act 31 
I.G 359=16 Cr.LJ. 759 (M.) [8 C. 211; 6 
C.W.N. 72, Diss.] The rule as to the 
admissibility of evidence under sec. 32 (1) 
has worked ill in India. 4 L. 481=1924 L. 
253. On trial for forgery one of the accused 
who had made a statement before the en- 
quiring Magistrate died before the commen- 
cement of the trial. The statement was 
admitted by the Sessions Judge under sec. 
32, Cl. (3). Held, that the statement was 
inadmissible since its maker had already 
rendered himself liable to criminal prosecu- 
tion at the time it was made. 25 Bom.L. 
R. 248. Affidavit of a person who died 
subsequently and was not subjected to 
cross-examination is not admissible. See 
1927 M. 507=52 M.LJ. 477. A dying decla- 
ration can be used as evidence even though 
the accused is not charged with the offence 
of homicide. 6 P. 747=1928 P. 162. 
Although the statement made by the de- 
ceased to the doctor just before Ins death 
is admissible in evidence as dying declara- 
tion, still in order to convict the accused 
of murder there must be independent cor- 
roboration of facts and circumstance 3 io 
prove the offence. 1929 P. 249. See also 
1935 N.L.J. 139; 1945 N.lJ. 139=1945 
Nag. 153. A dying declaration made at 
the time which a person is in a precarious 
condition does not cease to be such and 
become inadmissible under *ec. 32 merely 
because the declarant happens to linger 
for a few days more. 113 l.C. 177=1929 
T/ # 64. Or because he was not aware that 
he was dying when he made it. 1935 L. 
94=16 L. 589. First Information Report 
is admissible under sec. 32 (1) where it 
is the statement of a person who is since 
dead relating to the circumstances of the 


transaction which resulted in death. 1930 
L. 450. Statement by deceased before Iflird 
Class Magistrate not competent to record 
statement under Cr.P.Code, sec. 164, is 
^ relevant “?der sec. 32 (1). 1930 L. 
60. The necessity of recording a dying de- 
claration arises only when the hopes of 
life of the man are given up. 52 C.L.J. 
425 . Where the case for the prosecution 
depends upon the deathbed statement of a 
man who was admittedly kept back from 
hospital in order to be instructed about 
his statement and it is also shown that his 
statement regarding witnesses to the oc- 
currence was false, his declaration cannot 
be relied upon for convicting the accused 
named by him. 1930 M.W.N. 1211. See 
also 32 L.W. 940=59 M.LJ. 876. (A 
dying declaration is relevant evidence under 
sec. 32j but it is not entitled to any peculiar 
credit. A statement falling under sec. 32 
(1) may be made before the cause of death 
has arisen or before the deceased has any 
reason to anticipate being killed. A state- 
ment by the deceased that he was proceed- 
ing to the spot where in fact he was killed 
later, or as to his reasons for so proceed- 
ing or that he had been invited by a parti- 
cular person to meet him, or that he was 
going to such person would each of them 
be circumstances of the transaction, and 
would be so whether the person, was 
unknown, or was not the person accused. 
Such a statement might indeed be ex- 
culpatory of the person accused. The "cir- 
cumstances of the transaction" must have 
some proximate relation to the actual- oc- 
currence, though, as for instance in a case 
of prolonged poisoning, they may be re- 
lated to dates at a considerable distance 
from the date of the actual fatal dose. 
The "circumstances” are of the transaction 
which resulted in the death of the decla- 
rant. 66 I. A. 66=43 C.W.N. 473=1939 
P.C. 47=(1939) 1 M.L.Jv 756 (P.C.). 
It is immaterial that the person who made 
the statement was not at the time when 
he made them under expectation of death. 
The nature of the proceedings 'in which 
the death comes into question also does not 
matter. It need not necessarily be a pro- 
ceeding on a charge of murder or homicide. 
It may be even a civil action. 190 I.C. 
849=1940 N.LJ. 459=1940 Nag. 340. 

Under sec. 32 it is only statements made 
by the deceased as to the cause of his 
death or the circumstances of the trans- 
action that resulted in his death which 
can be admitted. The circumstances must 
be circumstances of the transaction; general 
expressions indicating fear or suspicion, 
whether of a particular individual or other- 
wise and not directly related to the occa- 
sion of death cannot be admissible State- 
ment by the deceased which provide no- 
thing more than grounds for supposing 
that the deceased suspected the accused of 
having betrayed a relation of his in a civil 
suit which are in no way* associated with 
the actual murder cannot be admitted 
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under sec, 32 and must be excluded. Even 
If the accused does not object to such evid- 
ence, it must be excluded. At any rate it 
is the duty of Public Prosecutor to see that 
such wholly inadmissible evidence is not 
placed before the Court. 1940 M.W.N. 
937=52 L.W. 495= (1940) 2 M.L.J. 715. 
See also 1941 P.W.N. 255=22 Pat.L.J. 
327=1941 Pat. 362; 1941 Mad. 101; I.L. 
R. (1941) Nag. 110; 47 C.W.N. 332. 

A statement made by^ a person who is 
dead as to the cause of his death is evidence 
notwithstanding that he was not under 
expectation of death when he made it. Such 
a statement does not necessarily require 
corroboration. If the Court, after taking 
everything into consideration, is convicted 
that the statement is true, it is its duty to 
convict notwithstanding that there is no 
corroboration in the true sense. J.L.R. 
(1940) Mad. 158=1940 Mad. 196= (1940) 

1 M.L.J. 124 (F.B.). See also 1940 M. 
W.N. 163. The danger of wrong identi- 
fication has to be borne in mind in dealing 
with what are called dying declarations. 
Before acting on it the Court will apply 
to it every test of its genuineness and good 
faith which it is possible in the circum- 
stances of the case to apply. Special 
caution is needed in dealing with a dying 
declaration when the prosecution evidence 
shows signs of attempt to improve and 
develop it at successive stages, or when 
there is serious room for doubt as to whe- 
ther the contents of the dying statement 
include matter suggested to the deceased 
by the outsiders. 194 I.C. 186. Where 
the statement in question was said to 
have been made months before the alleged 
murder, held, that it could hardly come 
within the terms of sec. 32s 174 I.C. 36 
=66 C.L.J. 196=1938 C. 125. 

Dying Declaration — When not admis- 
sible. — A statement by a dying person not 
about the circumstances of his death, but 
about a dacoity that was taking place at 
the time of his death is not admissible under 
sec. 32 (1) in a trial for The dacoity. Nor 
can those - statements be admissible under 
32 (3) unless they would have exposed 
him to criminal prosecution. 20 I.C. 990 
=14 Cr.L.J. 510. See also 46 P.L.R. 
135. A dying declaration which contradicts 
itself in its various parts is inadmissible. 
Even if it is admissible its evidentiary 
value is negligible. 108 I.C. 526. It is 
not safe to base a conviction on the dying 
declaration of the deceased, when the other 
evidence in the case is tainted and has to 
be rejected. 150 I.C. 819=11 O.W.N. 
S51=1934 O. 405. See also 164 I.C. 139 
=37 Cr.L.J. 990=1936 R. 324; 176 I.C. 
633=1938 R. 282. A dying declaration 
which comes under sec. 32 (1) from the 
ooint of view of admissibility, should not 
be put on a different footing from any other 
piece of evidence, so far as the appraise- 
ment of its evidentiary value is concerned. 
Merely because a part of the statement is 
untrue, it does not follow that the: rest 


should be disbelieved. If a tribunal finds, 
that a part of it is cincocted, it would 
decline to believe the rest of it without cor- 
roboration; but the Court or the jury is 
not debarred from accepting the rest. 40 
C.W.N. 1377=1936 C. 793; 1938 R. 282; 
1941 Mad. 290; 1941 Pat. 409. 

Proof Of-— 160 I.C. 
S97s=1936 R. 42. A statement of a deccas- 
ed person recorded in^ the absence of the 
accused, is not admissible under sec. 33. 
Nor is it admissible under sec. 32 (1) un- 
less it is proved by the Magistrate who 
recorded it or by some one who heard it 
made. 20 I.C. 220=14 Cr.L.J. 396. 
Where a dying declaration has to be pro- 
ved by a Magistrate it is unnecessary for 
him to repeat the record seriatim in his 
evidence if. he is satisfied that it was cor- 
rectly recorded; it is sufficient for him 
merely to refer to the record and testify 
to its correctness, and that :t was made by 
the person and under the circumstances in 
question. 1941 Rang.L.R. 258=1941 
Rang . 301 . The only satisfactory and re- 
liable way of proving the dying declara- 
tion of a deceased person is to let the per- 
son who recorded it or in whose presence 
it was recorded directly prove the writing 
itself. Otherwise the proceedings would 
be reduced to a farce. No human being 
can be expected to remember word for 
word what he had written long ago and 
either the witness will have to learn the 
evidence by heart before he enters the 
witness-box or no dying declaration could 
be proved in a satisfactory manner at all. 
176 I.C. 471=1938 Pesh. 33. A dying de- 
claration recorded by a Magistrate is not 
evidence unless proved by the statement 
of the Magistrate though lie is himself the 
committing Magistrate in the cyse. A Court 
cannot be beyond the rule that every state- 
ment placed on the record must be properly 
proved. Dying declarations are not cover- 
ed by the provisions of Chap. XLI of the 
Cr.P.Code. 18 I.C. 883=14 Cr.L.J. 131. 
See also 17 P.R. 1911 (Cr.)=14 I.C. 417. 
A dying declaration reduced to writing but 
not signed by the deponent is not admissi- 
ble in evidence but must be proved by the 
oral testimony of the person who heard 
it. 23 I.C. 195=10 N.L.R. 19. Notes of 
police officer relating to a dying declara- 
tion are not admissible in evidence, unless 
signed bv the deponent, but in testifying 
to it, he can refer to them to refresh his 
memory. (Ibid.) Where a statement is 
relevant under the provisions of sec. 32 (1), 
it is not inadmissible by reason of the fact 
that the magistrate who recorded it was 
not competent to record it imder sec. 164, 
Cr.P.Code. 1941 Rang.L.R. 258=1941 
Rang. 301. Witnesses should not be al- 
lowed to prove a dying declaration as if 
it is a substantive piece of evidence in the 
case. The relevant fact to be proved is 
the statement made and that statement is 
not the document made by the Magistrate. 
67 I.C. 577=1924 L. 12. The only wav of 
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proving a dying declaration is by the evid- 
ence of some witness who heard it made, 
the witness being at liberty to refresh his 
memory by referring to the note made by 
him and read over by him at or about the 
time the statement is made. 1924 L. 12. 
See also 49 C. 358=71 I.C. 685; 1930 L. 
450; 1930 C. 228. A dying declaration 
made after receiving extreme function 
should generally be believed to be true and 
acted upon. 12 I.C. 206=12 Cr.L.J. 528. 
See alio 1941 Mad. 290; 1945 N.JL. .J. 139= 
1945 Nag. 153. The questions and the 
signs made in reply by a person unable to 
speak, taken together might properly be 
regarded as a “verbal statement’* made by 
a person as to the cause of the death within 
the meaning of sec. 32 and are therefore 
admissible in evidence. 49 C. 600=26 C. 
W.N. 414=1922 C. 409. Gestures made 
before the death by the person murdered 
are admissible in evidence, but the opinion 
of the witnesses as to the meaning of such 
gestures is not evidence, the interpretation 
of the gestures being for the Court alone. 

1 P. 401=71 I.C. 353. See also 38 Bom. 
L.R. 818; 173 I.C. 833=1938 P. 153. It 
is safer to rely on the dying declaration 
rather than on the first information report, 
for a great sanctity is attached to the form- 
er as it is expected that the person who is 
on the verge of death will tell the truth. 
178 I.C. 348=1938 O.W.N. 1103. An 
injured man who is waiting to be operated 
on should not be subjected to anythng like 
a third degree cross-examination, by the 
Magistrate who records his dying deposi- 
tion; but the Magistrate should not content 
himself with merely recording the statement 
made by the injured man; he should ask 
him such simple questions as may occur 
to his mind in order that the dying deposi- 
tion may be an account of some value. 176 


I.C. 683=1938 R. 282. 

Suicide. — The accused were charged 
under sec. 330, I.P.C., with having, for 
the purpose of extorting a confession, caused 
hurt to one R, who committed suicide owing 
to the ill-treatment. Held, that ill-treat- 
ment was the cause though not the direct 
cause of the suicide and although the acc- 
used were not legally responsible for the 
sucide, the whole affair, ill-treatment, and 
subsequent suicide, being one transaction 
the statement of the deceased was admis- 
sible under sec. 32 (1). 20 P.R. 1916 

(Cr.)=35 I.C. 998. Where a woman 
raped made a statement to her relative 


shortly after and committed suicide about 
three days after the occurrence, rape not 
being the cause of her death, her statement 
is not admissible under sec. 32 (1) . 1930 

M. W.N. 702. 

Capacity of victim to make declaration* 
— Where a deceased received a serious spear 
wound which penetrated the chest wall 
and injured the diphragm liver and stomach. 
Held, that thd deceased could not possibly 
have lived for two hours after receiving an 
injury of this description, much Jess coiild 
have been conscious. The probability of 
his ever living to make a dying declaration 
two hours later was too remote to be con- 
sidered. 174 I.C. 973=39 Cr.L.J. 508= 
1938 L. 268. See also 174 I.C. 989=1938 
L. 262. 


Sec. 32 (2). — The expression “in the 
course of business” in sec. 32 (2) means 
in the way that business (which may be of 
a purely private or even trivial nature) 
is conducted. It has no connection with a 
course of business, which suggests a series 
of acts of business; the section would there- 
fore^ apply to an act or acts of a simple 
and private nature. 167 I.C. 30=44 L. W. 
681=1937 M. 19. The expression means a 
statement made during the course not of 
any particular transaction of an exceptional 
kind, but of business or nrofessiona! em- 
ployment, in which the deceased was or- 
dinarily or habitually engaged. 65 C.L.J. 
603. Where it is proved that a writer of 
some accounts kept in the regular course 
of business is absconding and cannot be 
found, the entries in the accounts are re- 
levant evidence under sec. 32 and sufficient 
to charge a person with liability. 1 JL.W. 
136=22 I.C. 627. Where the writers c£ 
the account books produced by a plaintiff 
are alive and in his service, but are not 
examined by him, the books cannot be said 
to have been duly proved as required by 
law, and are inadmissible in evidence. 152 
I.C. 468=11 O.W.N. 1323. In case of 
death of attestators the written statement 
of deceased bond-writer as to signing by 
attestators is admissible. See 19 C.w.N. 
1148=22 I.C. 654. Collection papers — 
Admissibility of. See 6 I.C. 369. “Course 
of business, ’* meaning of. See 4 Bur.L.T. 
185=11 I.C. 854; 13 C.W.N. 71=5 I.C. 
376. See also 1941 Cal. 193. Value of an 
incomplete record of a deposition. See 22 
M.L.J. 453. An endorsement on the cover 
of a registered letter that the cover had 
been tendered to the addresses on a cer- 
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(3) When the statement is against the pecuniary or proprietory interest 
of the person making it, or when, if true, it would 
ot agamst interest of expose him or would have exposed him in a criminal 
B3aT * prosecution or to a suit for damages. 


tain date and had been refused by him is 
at best a record of statement by the peon 
.and would be admissible either under sec. 
32 (2) or sec. 33 if the requirements of 
those sections are complied with. Other- 
wise the post peon must be called to prove 
the facts relied on as being evidence of the 
-endorsement. 19 C.W.N. 439=26 l.C. 
962. Statement of the deceased's) grand- 
father as to age — Admissibility of. See 38 
B. 61t=12 l.C. SSI. See also 20 C.L.J. 
302. A statement made by a father before 
a Government Tahsildar as to the age of 
his son is relevant to prove the age of *he 
son. 9 M.L.T. 220=9 l.C. 324. (25 M. 
183=11 M.L.J. 379; 20 C. 758, Foil.) A 
•deposition made by a Patwaii of a village 
In the course of the enquiry relating to the 
Revenue Settlement under the Bengal Re- 
gulation does not come under the pro- 
visions of sec. 32 and consequently inad- 
missible in evidence. 9 P.L.T. 679=1928 
P. 429. Where Jama Wasil Baki papers 
were proved to be 45 years old, the Court 
might presume that the writer was dead 
at the time they were produced and that 
the same might be admissible in evidence 
under sec. 32 (2). 55 C. 1210. See also 
1941 Cal. 41; 44 C.W.N. 993=1940 Cal. 
524=1. L.R. (1940) 2 Cal. 559. The 

Zemindari papers can be used as independ- 
ent evidence, provided they are brought 
within sec. 32 (2) by showing that the 
persons who prepared them are dead or 
•cannot be found, but the weight to be at- 
tached to them must depend on circum- 
stances. 11 P. 701. Chowhnddibaudi or 
boundary papers of Zemindar jes were filed 
by the zemindars in 1799 in pursuance of a 
•duty. They are, therefore, admissible tinder 
sec. 32 (2), the persons making the state- 
ments contained in them being dead. 44 
C.W.N. 935=1941 Cal. 193. A receipt 
executed by a deceased person who stood 
'in the relation of cousin to the parties gave 
the boundaries of an adjacent plot. Held, 
that the document was admissible under 
sec. 32 as a statement made by a deceased 
person in the ordinary course of his busi- 
ness. 1928 O. 248. Entries made by the 
Amin in the Khatian and chitta must be 
taken to have been made in the ordinary 
course of business and admissible under see. 
32, sub-sec. (2). 55 C. 1070=1928 C. 448.Re- 
-port submitted by a process peonwho is dead 
regarding service of notice is admissible. 
1933 P. 658. Evidence recorded under 
Fugitive Offenders’ Act is admissible. 112 
l.C. 673. Statements of living persons 
who had not been examined as witnesses 
are inadmissible. 5 O.W.N. 1111=1929 
O. 113. i 


Sec. 32 (3): Recital as to ownership— 
Recitals in document relating not to suit 
land but to neighbouring land — Not admis- 
sible. 8 l.C. 268=1910 M.W.N. 668; 16 
C.W.N. 262=12 l.C. 149; 11 A.L.J. 
139=18 l.C. 752. See also 99 l.C. 910= 
1927 C. 234. Part of statement against 
pecuniary interest — Entire statement, ad- 
missible. 42 C.W.N. 359. As to admissi- 
bility of recitals in documents between 
strangers regarding boundaries of lands, 
see 45 C.L.J. 55=1926 C. 948; 44 C L. 
J. 582=1927 C. 230 and cases cited there- 
in; 1928 C. 63; 1933 P. 636=145 l.C. 944; 
152 l.C. 829 =1934 P. 617; 30 L.W. 422 
(not admissible.) A recital of a boundary 
in a document between third parties is not 
ordinarily admissible to prove possession 
or title as against a person who is not a 
party to the document. This rule is sub- 
ject to exceptions. Such a statement can, 
for instance, be admitted under sec. 32 (3), 
when it is contained in a document against 
the proprietary interest of . the person 
making it, when the executant of the 
document is dead. So also when the 
executant of the document contained 
the recital as to boundary is himself 
a witness in the case, it can 
be admitted as a contemporaneous statement 
to corroborate his evidence under sec. 157. 
1940 M.W.N. 80=51 L.W. 509=1940 
Mad. 450. A road-cess return filed by a 
Hindu widow under sec. 95 of the Bengal 
Cess Act is admissible under this section. 
-18 C.L.J. 633=22 l.C. 594. 

Statement against interest. — What is, 
and its admissibility. See (1911) 1 M.W. 
N. 368=11 l.C. 380; 100 l.C. 542=45 C. 
L.J. 138. See also 29 l.C. 607; 36 M. 
19; 18 l.C. 989; 1929 N. 131. Under sec. 
32 (3), in order to determine whether a 
certain statement is against the pecuniary or 
proprietary interest of the person making it, 
we must look to the statement itself and not 
to the nature of the transaction in the course 
of which the statement is made. An asser- 
tion in a deed of gift by the donor that the 
subject-matter of the gift is his property 
can by no strength of reasoning be held to 
be a statement against the pecuniary or pro- 
prietary interest of the donor. 184 l.C. 
246=12 R.P. 235=20 Pat.L.T. 877. See 
also 53 L.W. 731=1941 Mad. 666=(1941) 
1 M.L.J. 754. The sanctity attaching to 
a statement by a person who is dead on the 
ground that it was against his interest to 
make it must depend upon the measure of 
that interest, and when it appears that the 
statement was probably to the immediate 
interest of the person who made it, the fact 
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(4) When the statement gives the opinion of any such person, as to the 
existence of any public right or custom or matter of 
or gives opinion as to public or general interest, of the existence of which, 

SS.TplataS-" la™ lw. likely to be 

and when such statement was made before any con- 
troversy as to such right, custom or matter has arisen. 


that more remotely it was against his inte- 
rest does not afford much guarantee o£ its 
truth. I.L.R. (1939) Kar. 573=183 I.C. 
<67=1939 Sind 145. A statement in a sale- 
deed by the executant that he was liable for 
a particular amount is a statement made 
.against the pecuniary or proprietary interest, 
30 N.L.R. 192=1934 Nag. 106. In a 
divorce suit filed in India by the husband 
on the ground of adultery, a letter written to 
him by the co-respondent who lives in 
"England admitting adultery with the respon- 
dent, is admissible in evidence, as the admis- 
sion of adultery would have exposed him to 
a criminal prosecution. 150 I.C. 445=1934 
A. 618 (S.B.). An isolated piece of paper 
or memorandum made by a person who is. 
<dead, for his own information, about his pro- 
perty, which is not made by him in the ordi- 
nary course of his business and which is not 
one of a continuous series of acts, and which 
contains nothing against his pecuniary inte- 
rest and does not expose him to a criminal 
prosecution or a civil suit, is not . admissible 
-under sec. 32. I.L.R. (1940) Kar. 334= 
191 I.C. 111=1940 Sind 173. 

Statement as to relationship.— Prior 
statement by mother that she was . the ‘con- 
cubine of alleged father — Admissibility in 
•evidence. 10 I.C. 188. Admission of one 
oo-plaintiff or co-defendant, evidence against 
other. 33 M.L.J. 180=44 I.A. 201=40 A. 
159 (P.C.). Although under sec. 32 (3) 
a confession made by a deceased conspirator 
after he had rendered himself liable to cri- 
minal prosecution is not admissible, yet 
■when general evidence of the existence of a 
conspiracy of which the deceased was a 
member has been given, such a statement is 
admissible under sec. 10. 33 C.W.N. 1015. 
The principle upon which a statement made 
by a dead person against his pecuniary ^ or 
•proprietary interest is regarded as admissible 
in evidence is that in the ordinary course of 
affairs a person is not likely to make a state- 
ment to his own detriment unless it is true. 
But a statement made by the deceased widow 
in proceedings to obtain mutation of names 
in the register in favour of the adopted boy 
was not against her pecuniary or proprietary 
interest and was not admissible under sec. 32 
(3) of the Evidence Act. 57 I.A. 14=1930 
P.C. 79=58 M.L.J. 446 (P.C.). See also 
14 R. 11=16 I.C. 387=1936 R. 5. A state- 
ment by a deceased member of an undivided 
Hindu family resident in Bengal that he is 
governed by the Mitakshara school of Hindu 
Law is admissible in evidence under sec, 32 
( 3 ), being a statement against his proprie- 
tary interest in properties possessed by him. 

C.C.M . — 293 


It necessarily implies that his rights were 
limited by the rights of the other co-parce- 
ners and that he had not the free and un- 
restricted power of disposal. 43 C.W.N. 
395. See also 1939 Sind 145=I.L.R, (1939) 
Kar. 573. (Statement as to status in the 
will of the deceased) . Where in a cancelled 
will the testator has made a statement in the 
interests of other persons, his sons, against 
his own interest it is admissible under 
sec. 32 (3). 1939 N.L.J. 421=1939 Nag. 
274. 

Sec. 32 (4).— Sec. 32 (4) allows evi- 
dence of opinion in respect of any matter 
of public or general interest, the test being 
whether the deceased person expressing the 
opinion was likely to have had knowledge. 
In the case of the Mahants, even if they may 
have had knowledge by means of oral tradi- 
tion handed down from Mahant to Chela, 
the opinion would be relevant but not parti- 
cular facts, 12 L. 497=1931 L. 161. See 
also 16 P, 258=1937 P.C. 69=(1937) 2 M. 
L.J. 631 (p.C.). (Question of limits of a 
particular revenue makal nqt in question of 
public right or general interest). Statements 
of deceased persons as to the existence of 
a family custom are admissible in evidence 
under sec. 32 (4). 8 Luck. 445=1933 O. 
246. Where the question related to the local 
usage relating to the deep stream boundary 
rule, one of the witnesses who was the 
Ziladar for 36 years stated that such custom 
prevailed from time immemorial that he was 
told about it by the former Sarabarakar 
and a tenant, both of them, since dead. Held, 
that such evidence was admissible tinder 
sec. 32, Cl. (4) . 146 I.C. 795=1933 A. 

376. See also 1937 P. 463. (Custom of 
land tenure) . Statement of deceased as to 
custom — Family custom made after , contro- 
versy — Admissibility of. 42 C. 532=27 M. 
L.J. 373 (P.C.). Where the question was 
whether certain property was dedicated to a 
wakf and certain documents which related 
to the neighbouring lands and which con- 
tained recitals as to the character of the suit 
property were put in, held, that they were 
admissible in evidence under sec. 32 (4) . 

33 C.W.N. 439=1929 C. 533. 

Sec. 32 (5). — Sec. 32 (5) only requires- 
that the statement tendered must be made by 
a person who had special means of knowing 
the relationship to which it relates, and that 
it must have been made ante litem mo tarn. 

It is not further necessary that the statement 
in question should also be relevant to the mat- 
ter in issue in respect of which it was made. 
It is also immaterial whether it was made in 
a judicial proceeding or otherwise. 167 I.C* 
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( 5 ) When the statement relates to the existence of any relationship ifb \r 
blood, marriage or adoption] between persons as ta 
rebtio^hJT; ^ w £ oSe relationship i[by blood, marriage or adoption] 

the person making the statement had special mean® 
of knowledge, and when the statement was made before the question in dispute 
was raised. F 


LEG. REF. 

1 These words were inserted by Act XVIII 
of 1872, Sec. 2 . 

346=1937 P.C. 101= (1937) 1 M.L.J. 646 
(P.C.). See also 1939 A. 61. The state- 
ment of a deceased person as to the family 
pedigree, which is admissible under sec. 32 
has little evidential value when it relates to 
matters which occurred before his birth or 
in early youth, if the source of his informa- 
tion is not disclosed. 59 L.W. 268=50 C. 
W.N. 477=A.I.R. 1946 P.C. 59 (P.C.). 
Where the statement in question was made by 
an aged relation of the family it was held, 
that it was doubtful whether it was necessary 
for him to depose to any particular source of 
knowledge so as to render his statement ad- 
missible under sec. 32 (5) because he might, 
as a relation, be presumed to have been well 
acquainted with the pedigree of his ances- 
tors. 1942 O.W.N. 657=1943 Oudh 91, Reci- 
tal in deeds how far evidence. 25 M.L. J. 373 
=19 I.C. 740. Illustration to sec. 32 shows 
that the relationship which may be proved 
by the statement of a deceased person may 
be relationship of the person making the 
statement. 25 M.L.J. 373. See also 163 
I.C. 770=1936 0. 340. Witnesses . should 
not be permitted by Court to give their testi- 
mony as to matters which could not be 
within their own knowledge without first 
stating the source of their information. They 
should be required to prove the statements 
relied upon with proper particularity and 
with due attention to the requirements that 
the person making the statement had special 
means of knowledge. The evidence of a 
family bard as to the relationship of parties 
is prima facie inadmissible if it relates to 
events long before his birth, as it is hearsay. 
176 I.C. 464=40 P.L.R. 162=1938 L. 303. 
See also 189 I.C. 325. A statement pre- 
pared and signed soon after a marriage cere- 
mony, by the priest who officiated at the 
ceremony, that he performed the marriage 
according to rites prescribed by religious 
scriptures and that the essential ceremonies 
constituting a valid Hindu marriage were 
performed, does not fall within the ambit of 
sec. 32 (5) of the Evidence Act. Such a 
statement relates to the performance of the 
marriage ceremonies and to the existence of 
any relationship by marriage and hence not 
rdevant under sec. 32 (5). 45 Botn.L.R. 

924. Whether under sec. 32 (5) only state- 
ments of relevant facts are admissible and 
not statements of facts in issue. 45 Bom. 
L.R. '924. Where the question at issue is 


whether a certain person died issueless, a 
statement of a deceased that that person died 
issueless amounts to a statement relating to 
the existence of a relationship by blood, be- 
cause the question whether that person left 
a son involves the question whether there is. 
any blood relationship between him and the 
person who claims, to be his son. The exis- 
tence of any relationship within the meaning 
of sec. 32 (5) includes the non-existence of 
such relationship. If a statement relating 
to the existence of such relationship is evi- 
dence under that sub-section, any statement 
which implies that there is no existence 
of such relationship between two per- 
sons also comes under that sub-section. 191 
I.C. 674=1941 Pat. 205. Statements of 
Witnesses in a prior suit regarding the adop- 
tion of a party cannot be admitted in evidence 
in the subsequent suit in respect of the same 
question of adoption as they cannot be said 
to have been made before the question in 
dispute was raised. 55 M. 40=1932 M. 198 
=62 M.L.J. 116; 49 L.W. 273=1939 Mad. 
446= (1939) 1 M.L.J. 227. A statement 
by a deceased person that there was a mar- 
riage between him and a certain woman is* 
admissible in evidence for the purpose of’ 
proving the legitimacy of his children under 
the provisions of sec. 32, sub-sec. ( 5 ) as 
a statement as to marriage. The doctrine 
of Mahomedan Law do not exclude evidence 
of this nature and the Evidence Act applies. 
55 A. 139=1933 A. 329. Statement of de- 
ceased that his consent to adoption was pur- 
chased, how far evidence. 39 M. 12=18 
I.C. 989; 160 I.C. 332=1936 C. 1. When 
a family migrated from one province to 
another years ago it is not possible to have 
in all cases anything but hearsay evidence 
which could be obtained from those having 
special means of knowledge (their ances- 
tors) regarding the migration. Statements 
made to members of family by their ances- 
tors are thus admissible in evidence to prove 
their relationship and their original place of 
residence where that relationship arose. 1943- 
N.L.J. 320. Statement of deceased mem- 
bers of a family regarding family history 
and seniority of members is admissible. 1 
Luck. 97=1927 O. 278. See also 1941 Rang. 
L.R. 445=1941 Rang. 276. (Statement by 
a Burman Buddist that his property would 
go to a particular person). Evidence of a 
mirasi, who is a hereditary family bard, is 
admissible to prove pedigree. 58 I. A. 188’ 
=12 L. 336=60 M.L.J. 583 {P.C.). So 
also the evidence of a Hardwar purohit. 133 
I.C. 874=32 P.L.R. 696. See also 176 
I.C. 464=1938 L. 303. Entries in the 
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books of the priests at a place of pilgrim- 
age should be accepted with care. The pro- 
duction of books before the trial Court is 
essential, and the probative value of such 
entries is considerably reduced, if they are 
not placed before the trial Judge. 141 I.C. 
622=1934 Pesh. 78. See also 39 P.L.R. 
370=1937 L. 599. A statement whether an 
ancestor of the person making the statement 
was rdated to him as an elder uncle or a 
younger uncle or an elder brother or a 
younger brother or an elder son or a youn- 
ger son is a statement as to relationship 
within the meaning of sec. 32 (5). 1944 O. 
W.N. 83. Statement as to commencement 
of relationship — If, and when can be ad- 
mitted. 20 C.W.N. 122=21 C.L.J. 96= 
27 I.C. 739; 1941 Lah. 73. Fosterage is 
not relationship within this section. Hear- 
say evidence of fosterage is not admissible 
under the section to prove the case of foste- 
rage. 24 I.C. 643. Pedigree-— Admissibi- 
lity. See 30 A. 510=5 A.L.J. 701=13 C. 
W.N. 1 (P.C.). See also 37 A. 600; 1931 

0. 177=8 O.W.N. 349. It is the duty of 
the party producing a witness on the„ ques- 
tion of pedigree to elicit from him, if it is a 
fact, that he heard from a person deceased 
so as to fulfil the requirements of sec. 32 
(5); 1934 A. 117=151 I.C. 338. A pedi- 
gree in a Settlement Court is admissible in 
evidence upon proof that the person making 
die statement contained in the pedigree was 
dead and had special means of knowledge. 
10 I.C. 199; 8 I.C. 727. See also 25 I.C. 
823; 105 I.*C. 26; I.L.R. (1941) Lah. 872. 
A pedigree filed for purposes of preparation 
of khewat more than 30 years before, when 
there was no controversy in respect of it, is 
admissible under sec. 32 (5) when all the 
signatories to it are dead. 148 I.C. 1041= 
1934 O. 210. Pedigree table relied on in a 
suit of 1864 was held to be not admissible 
under sec. 32. 15 L. 688=1934 L. 283 (2) . 
Statement as to relationship made by a dead 
member of the family who had special means 
of knowledge in respect of the relationship 
of the parties at a time before the question 
in dispute was raised is admissible to prove 
correctness of the pedigree. 1941 Lah. 73. 
A horoscope prepared ante litem motem by 
an astrologer, dead at the time of suit, whose 
handwriting had been proved by a near rela- 
tion of his and who used to prepare horos- 
cope for others in^ the village and conse- 
quently must be taken to have special means 
of knowledge of the date of birth of a party 
is admissible. 36 C.W.N. 838. See also 
174 I.C. 756=1938 C. 43. A horoscope 
which is not spoken to either by its writer 
or by one who had special means of know- 
ledge as to its correctness is inadmissible in 
evidence. 38 M. 166=24 M.L.J. 517=19 

1. C. 452; 174 I.C. 756=1938 C. 43. A 
settlement pedigree can be admitted in evi- 
dence either under sec. 32 (5) or under 
sec. 35. If the settlement pedigree is one 


signed by the . members of the family, it 
would be admissible under sec. 32 (5) as • 
statements of deceased persons as to rela-' 
tionship since such statements would be con- 
sidered to be of these persons having special 
means of knowledge. It must, however, be 
proved that statements were made by them 
at a time when there was no dispute as to 
the pedigree set up. If however, the pedi- 
gree is not signed by the members of the 
family, but is prepared by the settlement 
officer himself after proper enquiry and 
bears his signature, it can be admitted under 
sec. 35, as an entry in a public record stat- 
ing a fact in issue and made by a public 
servant in the discharge of his official duties- 
4 Luck. 39=1929 O. 129. See also (1937) 
2 M.L.J. 772 (P.C.). Before a pedigree or 
table of relationship can be admitted in evi- 
dence, it must be shown that it is a state- 
ment made by a person having special means, 
of knowledge and made before the question; 
in dispute had arisen. 43 Mys. H.C.R. 21 
=16 Mys. L. J. 137. Statements made by 
a person who is dead as to the name of her 
mother and other relations (except her hus- 
band) are admissible under sec. 32 (5), i» 
a charge under sec. 368, I.P.C. 120 I.C. 
81=1929 S. 250. A recital in a testator's 
father’s will mentioning the age of the tes- 
tator is admissible to prove the age of the 
testator. 1929 S. 250. See also 165 I.C. 523 
=1936 O.W.N. 1167=1936 O. 170. But 
see 4 S.L.R. 225=10 I.C. 967 (25 M. 183; 
20 C. 758 ; 24 M.L.J. 49, Foil.). An entry 
in the scholars’ register made by the father,, 
since deceased, as to his son’s age would be 
admissible. 5 O.W.N. 1111=1929 O. 113; 
165 I.C. 523=1936 O. 170. So also state- 
ments of deceased’s father as to approximate 
date of birth of his son. 165 I.C. 523=12’ 
Luck. 606=1937 O. 170. The words "re- 
lating to the existence of any relationship” - 
are wide enough to include statements about 
the birth and death of relatives which events- 
either commence or terminate ^ the relation- 
ship. A statement in a guardianship peti- 
tion made by a person’s aunt that he was- 
bom on a certain day and that she was his- 
aunt is admissible in evidence as it relates 
to the existence of relationship. 20 C.L.J. 
621=28 I.C. 595. Statement as to age of 
adopted son by adoptive mother — Admissibi- 
lity. 149 I.C. 781=1934 A.L.J. 318=1934 
A. 406 (F.B.). A statement put in during 
the inam enquiry by a vakil on behalf of 
certain inamdars though not signed by them 
may be presumed to be authorised and ^ is 
admissible as evidence of -the genealogical 
table contained therein. 55 M. 40=1932 M. 
198=62 M.L.J. 116. Statements of deceas- 
ed relatives, servants, and dependents are 
admissible, for proving family relationship. 

In every case it is a question of fact if the 
person who made the statement had special 
means of knowledge. 55 M, 50. State- 
ments after dispute arose are not admissible- 
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See 25 A.L.J. 861. On this clause, see also 
22 A.L J. 657=46 A. 665=1924 A. 575. A 
statement by a deceased person as to the 
odstence o£ relationship, the person having 
special means o£ knowledge, and the state- 
ment being made before the legitimacy of a 
certain person was called in question, is ad- 
missible in evidence. 3 Luck. 416=1928 O. 
233; 3 Luck. 326=1928 O. 307. See also 
1939 Sind 145. Where the statement of 
witness giving the pedigree is found to be 
inadmissible under sec. 32 (5), but he 
deposes to facts which established such treat- 
ment as is contemplated by sec. 50, it should 
be admitted to that extent. 151 I.C. 338= 
1934 A. 117. Statement made in a suit in 
which the issue was the same. See 7 P. 
90=1928 P. 113. Though a person cannot 
claim a title under an unprobated will, he 
can rely upon a statement contained therein 
indicating the relationship of the parties. 7 
P. 733=1928 P. 459. The English Law 
with regard to evidence or matters of pedi- 
gree differs in some respects from the Indian 
Law. Under the Indian Law only, such evi- 
dence will be admissible which consists of 
(1) statements by a deceased person regard- 
ing relationship who had special means of 
knowledge when the statements were made 
before the question in dispute was raised, 
and (2) like statements in a will or deed re- 
lating to the affairs of the family when made 
before the question in dispute was raised. 
110 I.C. 428 (2)=1928 P. 539. See also 
163 I.C. 770=1936 <?. 340. Under the 
En g lish law the admission of hearsay evi- 
dence in pedigree cases is confined to the 
proof of the pedigree and does not apply to 
proof of the facts which constitute a pedi- 
gree, such as birth, death and marriage, 
when they have to be proved for other pur- 
poses. The Indian law as laid down in 
sec. 32 is no so strict, 1934 A.L.J. 318 
=1934 A. 406 (F.B.). 

Sec. 32 (5) and (6) : "Family Pedigree." 
—Meaning of. 1 Luck. 700. As ordinarily 
■understood, a pedigree is an ancient family 
record handed down from generation to 
generation and added to, as a member of 
the family dies or is bom; but a statement 
drawn upon a particular occasion, for . a 
specific purpose, by a member of the family, 
is not a pedigree in the sense in which it is 
used in sec. 32 (6) and has to be treated 
as a mere declaration made by the person 
who made or adopted it. 16 Mys.L.J. 137 
=43 Mys.H.C.R. 21. As to the presump- 
tion of genuineness of pedigree tables, see 
105 I.C. 81; 1928 N. 20. Unless a family 
pedigree is shown to be a statement of some 
member of the family or maintained in the 
family as a family pedigree, it cannot be said 
to be admissible in evidence either under 
clause (5) or clause (6) of sec. 32. The 
word 'family pedigree* in the Act should 
not be understood according to the standard 
adopted by Courts of law in England in re- 
gard to English pedigrees. 1944 O.W.N. 


83=20 Luck. 108. In cases of families of 
taluqdars governed by the custom of lineal pri- 
mogeniture, importance is attached to senio- 
rity.. Hence where members of such a fami- 
ly give pedigrees and indicate the persons by 
number, it is natural to consider that the 
numbers are given for the purpose of show- 
ing the order in which each of the persons 
stated therein was born. When genealogical 
tables are made by members of such a 
family, there is a natural tendency to proceed 
from the eldest to the youngest, because such 
family members by tradition and by neces- 
sity develop the habit of stating the names 
in order of seniority. Where in addition, a 
number of genealogical tables are dictated 
by persons^ who have personal knowledge, at 
different times and for different purposes, 
and they consistently mention the names in 
one unvarying order, that order must be 
ascribed to a design or a plan to state the 
name in order of birth. 1944 O.W.N. 83; 
20 Luck. 108. Where there are a number of 
pedigrees put in by the direct ancestors of 
parties to the case and they are always the 
same, a fact which cannot be due to chance. 
There is a design in the way they are pre- 
pared and that design can only have been to 
give the correct order. 178 I.C. 950=1938 

0. W.N. 1267=1939 Oudh 17. Entries in 
Pandcts register or note books are admissible 
in evidence upon a question of family pedi- 
gree but they should be received with caution 
and subjected to severe scrutiny in order to 
guard against the possibility of fabrication. 
15 I.C. 625 [30 A. 510; 35 I.A. 166=18 
M.L.J. 424=13 C.W.N. 1 (P.C.).] See 
also 178 I.C. 950=1938 O.W.N. 1267= 
1939 O. 17. Pedigree — Admissibility — 
Proof of — Person making the statement not 
known. See 37 A. 600=13 A.L.J. 817=50 

1. C. 505. See also 30 A. 510 (P.C.); 8 
I.C. 728 ; 21 I.C. 274; (1937) 2 M.L.J. 
772 (P.C.). Objections to the admissibi- 
lity of evidence taken at a late stage in liti- 
gation are not to be encouraged. The 
proper time to object is at the trial when the 
evidence is tendered. 37 A. 600=13 A.L.J. 
817; 30 I.C. 505. See also 30 A. 510 
(P.C.); 8 I.C. 274. Statements of de- 
ceased mortgagor in mortgage deed admis- 
sible to prove relationship. 29 I.C. 974. 
PandaWs bahis are admissible under sec. 32 

(5) and (6) and sec. 90 only if evidence is 
led to prove the identity, signature and hand- 
writing of the writer. The mere fact that 
such bahi is old is no justification for ad- 
mitting it either under sea 32 (5) and (6) 
or under sec. 90. 190 I.C. 597=1940 Lah. 
245. A purohit’s statement regarding re- 
lationship is admissible only if it comes 
within tie four comers of sec. 32 (5) and 

(6) or under sec. 50 of the Act. 190 I.C. 
597=1940 Lah. 245. 

Sec. 32 (7) .—Statements of facts con- 
tained in a will executed by a Hindu co- 
parcener to the effect that the properties 
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(6) When the statement relates to the existence of any relationship 1 [by 
blood, marriage or adoption] between persons de'ceas- 
and is nude in any will or deed relating to the 
7 3 affairs of the family to which any such deceased person 

belonged or in any family pedigree, or upon any tombstone, family portrait 
or other thing on which such statements are usually made, and when such statement 
was made before the question in dispute was raised. 


or in document relating to ( 7 ) When the statement is contained in any 

transaction mentioned in sec- deed, will or other document which relates to any 
tion 13, clause (a ) ; suc h transaction as is mentioned in section 13, clause ( a ). 

sons by Sevei f 1 (8) When the statement was made by a number 

relevant to matter 8 in qSsI P ersons > an( * expressed feelings or impressiqns on 
don. q " their part relevant to the matter in question. 


Illustrations . 

(a) The question is, whether A was murdered by B ; or 

A dies of injuries received in a transaction in the course of which she was ravished. The 
question is, whether she was ravished by B 5 or 

The question is, whether A was killed by B under such circumstances that a suit would lie 
against B by A’s widow. 

Statements made by A as to the cause of his or her death, referring respectively to the murder, 
the rape and the actionable wrong under consideration are relevant facts. 

(A) The question is as to the date of A’s birth. 

An entry in the diary of a deceased surgeon, regularly kept in the course of business, stating; 
that, on a given day, he attended A’s mother and delivered her of a son, is a relevant feet. 

M The question is, whether A was in Calcutta on a given day. 

A statement in the diary of a deceased solicitor,, regularly kept in the course of business, that 
on a given day the solicitor attended A at a place mentioned in Calcutta, for the purpose of con- 
ferring with him upon sepcified business, is a relevant fact. 

(d) The question is whether a ship sailed from Bombay harbour on a riven day. 

# A letter written by a deceased member of a merchant’s firm by which she was chartered 
to their correspondents in London, to whom the cargo was consigned, stating that the ship sailed on 
a given day from Bombay harbour, is a relevant fact. 

(*) The question is, whether rent was paid to A for certain land. 

A letter from A’s deceased agent to A saying that he had received the rent on A’s account and 
held it at A’s orders, is a relevant fact. 

(/) The question is, whether A and B were legally married. 

The statement of a deceased clergyman that he married them under such circumstances that 
the celebration would be a crime, is relevant. 

Of) The question is, whether A, a person who cannot be found, wrote a letter on a certain 
day, the fact that a letter written by him is dated on that day is relevant, 
i Ch) The question is, what was the cause of the wreck of a ship. 

A protest made by the Captain, whose attendance cannot be procured, is a relevant feet. 

(i) The question is, whether a given road is a public way. 


_ LEG. REF. 

1 These words were inserted by Act XVIII 
of 1872, sec. 2 . 


dealt with in the will are his self-acquired 
properties are admissible in evidence under 
sec. 32 (7) to prove the character of the 
properties. But being a self-serving state- 
ment it will require and justify scrutiny in 
the light of other evidence in the case. I.L. 
R. (1937) M. 1012=45 L.W. 422=1937 M. 
538. See also 1939 Sind 145. The recital 
in a deed of gift to the effect that the exe- 
cutant and her husband have made a gift of 
certain properties to the daughters as stri- 
dhanam at the time of her marriage and that 
she was executing a formal conveyance in 
pursuance of the oral directions of her hus- 
band ^ is admissible in proof of the earlier 
gift in a case covered by sec. 32. 61 M. 

L.T. 887. See also 162 I.C. 999=1936 P. 
315; 1940 M.W.N. 983=52 L.W. 440 


(Statement as to age of testator written in 
will by scribe at the instance of persons 
present at the time — and trot by testator — 
not relevant) . Where the validity of an 
adoption made by a person who had two 
aurasa sons affected with leprosy is in goes* 
tion, the statement contained in the regis- 
tered deed of adoption setting out that fact 
as the ground for the adoption is admissible 
in evidence under this clause. 54 M. 576= 
61 M.L.J. 19. Statements made before the 
sub-registrar by the deceased attestors to a 
will are admissible under sec. 32 (7) taken 
with sec. 158, but not under sec. 33. 1933 
M.W.N. 1148. See also 165 I.C. 785= 
1936 O.W.N. 1203=1936 O. 133. (State- 
ment as to separation and partition among 
brothers) . A statement of a deceased per- 
son contained in a deed of family settlement 
to the effect that after the death of his 
father a partition was effected amongst the 
brothers is a statement which is not admis- 
sible in evidence under sec. 32 (7) or under 
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fact. 


A statement by A, a deceased headman of the village, that the road was public, is a relevant 


( j) The question is, what was the price of grain on a certain day in a particular market. 

A statement of the price, made by a deceased Banya in the ordinary course of his business, 
is a relevant fact. 

(k) The question is, whether A , who is dead, was the father of B. 

A statement by A that B was his son, is a relevant fact. 

(/) The question is, what was the date of the birth of A. 

A letter from A y s deceased father to a friend announcing the birth of A on a given day, is a 
relevant act. 

(m) The question is, whether, and when, A and B were married. An entry in a memo* 
xandum-book by^C, the deceased father of B s of his daughter’s marriage with A on a given date, 
is a relevant feet. 

(n) A sues B for a libel expressed in a painted caricature exposed in a shop window. 

The question is as to the s imilar ity of the caricature and its libellous character. The remarks 
<rf the crowd of spectators on these points may be proved. 

33. Evidence given by a witness in a judicial proceeding or before any 
persons authorized by law to take it, is relevant for 
the purpose of proving, in a subsequent judicial pro- 
ceeding, or in a later stage of the same judicial pro- 
ceeding, the truth of the facts which it states, when 
the witness is dead or cannot be found, or is incapable 
of giving evidence, or is kept out of the way by the adverse party, or if his presence 
cannot be obtained without any amount of delay or expense which, under the 
circumstances of the case, the Court considers unreasonable : 


Relevancy of certain evi- 
dence for proving in subse- 
quent proceeding, the truth 
of fects therein stated. 


any other provisions of the Act to prove 
separation. The statement is obviously in 
the interest of the person who made it, and 
he, if alive, could not have made use of 
such an admission in his favour nor could 
his sons do so. 165 I.C. 785=1936 O.W. 
N. 1203=1937 O. 133. Sec. 48 read wilh 
sec. 60 requires that the person who holds 
the opinion should be called as a witness. 
Statements made by deceased persons after 
the controversy had arisen and therefore in- 
admissible under sec. 32 are not admissible 
under sec. 48 or under sec. 32 (7). State- 
ments cannot be called instances. 8 Luck. 
445=1933 O. 246. Where the permanent 
■character of a tenancy is in issue and the 
tenancy would be transferable only if it 
.were permanent, every transaction of trans- 
fer will be relevant under sec. 13 (a) as a 
transaction by which such permanent right 
was asserted. Statements supporting such 
permanent right made by dead persons in 
•the documents evidencing these transactions 
would, therefore, be admissible under sec. 
32 (7). 45 C.W.N. 590. 

Secs. 32 and 33. — Relative scope of. 43 
Cr.L.J. 123. Evidence in regard to a state- 
ment made to the complainant by a person 
who has not been examined as a witness, is 
not admissible either under S. 32 or S. 33. 
79 C.L.J. 149=A.I.R. 1945 Cal. 360. 

Secs. 32 (2) and 34. — The term “book” 
as used in secs. 32 (2) and 34 implies a col- 
lective unity of sheets even at the time that 
the entries come to be made. It connotes 
an intention that it should serve as a perma- 
nent record. But beyond these two ideas, 
it is not necessary that it should consist of 
a particular number of sheets or that it 
should be bound in a particular way. A 
number of sheets of paper stitched into a 


book before the entries have begun to be 
made, each entry covering both the sheets, 
i.e. } die entry beginning on the left page and 
running on into the right page, and kept by 
a creditor as an account of his cash receipts 
and disbursements is a “book” within the 
meaning of secs. 32 and 34, judged by the 
standards prevailing amongst Indians who 
keep private books of account not meant for 
trade purposes. Entries in such a book are 
admissible in evidence under sec. 32 (4) ; 
and the entries to be admissible need not 
necessarily be against the pecuniary interest 
of the persons making the entries. 44 L.W. 
467=1936 M. 871. 

Secs. 32 and 35. — Charge of murder— 
Statement by wife of deceased made to 
Village Munsif charging accused — Deponent 
subsequently committing suicide — Statement 
not admissible against accused. 1942 Mad. 
450= (1942) 1 M.L.J. 503. 

Sec. 33: Construction.— Sec. 33 must 
be very strictly construed, 31 I.C. 354=17 
Bom.L.R. 590. The requirements of sec. 
33, must be carefully proved before the 
statement of a witness before the committing 
Magistrate can be transferred to the sessions 
record under the section. 46 P.L.R. 69. 
See also 46 P.L.R. 135. Affidavit of person 
who died subsequently and who was not sub- 
jected bo cross-examination is not admissible. 
1927 M. 507=52 M.L.J. 477. 

Conditions of admissibility of Evidence 
—Per May Oung, /. — The power given by 
sec. 33 requires to be exercised with great 
care and the Court must insist on strict proof 
before holding that the requisite conditions 
have been satisfied. The Court must also in 
the judgment or preferably in a separate order, 
record the reasons for doing so. 1 R. 512= 
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Provided — 

that the proceeding was between the same parties or their representatives 
m interest : 

that the adverse party in the first proceeding had the right and opportunity 
to cross-examine j 

that the questions in issue were substantially the sams in the first as in the 
second proceedings. 

Explanation.— A criminal trial or inquiry shall be deemed to be a pro ceeding 
between the prosecutor and the accused within the meaning of this section. 


76 I.C. 817=1924 R. 209; 1930 C. 756. See 
<aUo 25 O.C. 142=74 I.C. 860=10 Lah. 837; 
1929 L. 542. Sec. 33 sanctions the admission 
•of the evidence of an absent witness only on 
certain specified grounds. It is well-esta- 
blished that before such evidence is let in, the 
•Court must arrive at a finding, on evidence 
formally and regularly taken and recorded, 
that one or other of the grounds specified in 
the section exists. Accordingly, the admission 
in evidence of the deposition of a witness be- 
fore a committing Magistrate without such a 
finding is illegal, when such witness is not 
called to give evidence at the trial before the 
Sessions Judge. I.L.R. (1944) 2 Cal. 76= 
46 Cr.L.J. 580=A.I.R. 1945 Cal. 137. 

Under sec. 33 one of the conditions to be 
satisfied is “that the adverse party in the first 
proceeding had the right and opportunity to 
cross-examine” . Two things must co-exist: 
right and opportunity. Whether the accuse! 
had the opportunity to exercise his right to 
cross-examine is a question of fact to be de- 
termined in each case. The condition will not 
be fulfilled merely because the accused was 
physically present in police custody at the time 
of the examination of a witness. The object 
of the section is to afford a genuine opportu- 
nity which would be effectively availed of and 
not for show only. 48 P.L.R. 39; 47 C.W.N. 
271. Under sec. 33 before certain evidence 
given by a witness in a judicial proceeding 
can be admitted in a subsequent judicial pro- 
ceeding, it must be established that the ques- 
tions in issue were substantially the same in 
the first as in the second proceeding. It is not 
necessary, however, that any specific issue need 
have been raised regarding any particular 
matter in issue between the parties, but the 
matter must have been in issue between them. 
49 L.\y\ 273=1939 Mad. 446=(1939) 1 M. 
L.J. 227. See also 1939 Rang. 225. The 
fact that the counsel for accused gave his con- 
sent does not make any difference. 1929 L. 
542. The provisions of this section are not 
in any way affected by sec. 350 of the Cr.P. 
Code. 101 I.C. 483=1927 L. 332 (5 L. 115, 
Doubted) . The statement of a witness as re- 
corded before the committing Magistrate can- 
not be transferred to the Sessions file under 
sec. 33 merely because it would be expensive 
to retain the assessors until that witness is 
served with a summons. 45 P.L.R. 151. The 
transfer of the statement of a witness as re- 
corded by the committing Magistrate to the 
Sessions record under sec. 33 without examin- 


, ing him,' is improper when summons was not 
issued for his attendance in good time as it is 
impossible in such circumstances to say that 
the witness could not be found or his pre- 
scence could not be obtained without delay or 
expense. 45 P.L.R. 82. Where it is desired 
to have recourse to sec. 33 on the ground that 
a witness is incapable of giving evidence that 
fj&ct must be proved, and proved strictly. It 
cannot be laid down that in every case there 
must be evidence of a medical- man, where ex- 
cuse is sought on the ground of physical in- 
, capacity. There may be many cases in which 
the facts are such that the incapacity can be 
piroved by a lay witness. But the evidence 
of a police officer who served the witness 
with a summons thirteen days be- 
fore the trial that he found that the 
witness was ill is not sufficient to prove 
that the witness was incapable of giving evi- 
dence on the day of the trial, as the officer was 
not a proper person to prove from what dis- 
ease the witness was suffering. In a civil case 
a party can if he chooses waive the proof, but 
, in .a criminal case strict proof ought to be 
given that the witness is incapable of giving 
evidence, and the consent of the accused to the 
evidence bring read does not do away with 
the necessity of the Court being satisfied by- 
proof. It may be that there are some matters 
as to which it would be possible for an ac- 
cused jfep consent to be taken as proved though 
no strict evidence was given; if there are, they 
could only be such as might reasonably be sup- 
posed to be particularly within the knowledge 
oi the accused. Great care must be exercised 
before admitting a statement made before the 
committing Magistrate at the Sessions trial. 
In very many of these cases, the accused is not 
represented at that stage, so while he has the 
opportunity to cross-examine it is not often 
that this would be effectiyriy done. 72 LA. 
270=59 L.W. 92=50 C.W.N. 201 =A.I.R. 
1946 P.C. .1= ( 1946) 1 M.L.J. 125 (P.C.). 
The principal evidence against the accused m 
a sessions trial on a charge^ of murder was 
the deposition of a witness in the Court of 
the commi tting Magistrate. The deposition 
' was admitted as direct evidence at the sessions 
trial under sec. 33 on the ground that the wit- 
ness could not be served as he had jomed the 
army and his address was not known. There 
■was no evidence as to what steps had been 
taken by the prosecution to discover nis ad- 
dress. Subsequently his address was al» as- 
certained. Held, that in the circumstances 
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of the case the sessions judge was not justi- 
fied in applying sec. 33 and that any delay 
or expense which might be involved in the 
case could not be said to be unreasonable hav- 
ing regard to the public interests' involved in 
examining in the box and in the presence of 
the trial judge and the assessors, the 'princi- 
pal witness in so serious charge as murder. 
57 L.W. 108= (1944) 1 M.L.J. 137. If the 
Public Prosecutor gives up a witness examin- 
ed before the committing Magistrate but Lhe 
statement of that witness is transferred to the 
Sessions record at the request of the defence 
counsel, that statement should be brought on 
the record not as that of a prosecution witness 
but as that of a defence witness or Court wit- 
ness. 46 P.L.R. 69. Death of witnesses before 
completion of cross-examination — Admissibi- 
lity of deposition in evidence. 25 A.L.J. 775 
i=50 A. 113. See also 1944 O.W.N. 71= 
1944 A.L.J. 264; 31 C.W.N. 908. On this 
section, see also 1924 A. 85; 1925 R. 89. It 
is the duty of the Court to satisy itself that 
the presence of the witness cannot be obtain- 
ed without an amount of delay or expense 
with it considers unreasonable before the 
statement of the witaess in a previous judicial 
proceeding can be admitted. The mere state- 
ment of file public prosecutor to that effect is 
not sufficient . There must be independent 
evidence. Prima facie the consent of the ac- 
cused or his counsel is presumptive evidence 
of the absence of prejudice. 28 M.L.J. 329 
=28 I. C. 518=39 M. 449. See also 1930 C. 
756; 1930 L. 1041; 1929 L. 542 (the consent 
of the accused counsel is immaterial) . Where 
a witness available before Magistrate whose 
whereabouts not known at the sessions trial — 
Evidence tendered before Magistrate can be 
taken into account. 33 C.W.N. 918=1929 C. 
765; 35 C.W.N. 143 (witness absconding). 
See also 45 P.L.R. 82. Evidence taken in 
trial for dacoity is not admissible in a trial 
under the Arms Act, 36 I.C. 480=10 BurJL,. 
T. 121. b Evidence taken before Magistrate 
without jurisdiction is inadmissible in a sub- 
sequent trial before competent Magistrate. 7 
L. 396=97 I.C. 752=1926 L. 582. As to 
statement made before enquiring Magistrate, 
see 1926 P. 58. See also 35 P.L.R. 75= 
1934 L. 212; 1934 C. 766; I.L.R. (1944) 2 
Cal. 76; (1946) 1 M.L.J. 125 (P.C.). 

Illustrative Cases. — No proceeding is a 
‘judicial proceeding 1 within the meaning of 
file section if it is conducted by a Court which 
has no jurisdiction to undertake it. 54 M. 
561=61 M.L.J. 120. Where the Munsiff, 
after the examination of a witness, returned 
the plaint subject-matter was above his pecu- 
niary jurisdiction, the evidence of the witness 
so examined is not admissible in evidence in 
the subsequent trial before the Sub-Judge 
even though the witness died in the interval 
and so could not be examined afresh. 54 M. 
561. As the person against whom proceed- 
ings have been instituted under sec.' 476 of 
the Cr. P. Code, has no right to cross-examine 


witnesses during that enquiry,' the evidence of 
witness in that enquiry, who is not forthcom- 
ing at the trial started on the result of such 
inquiry, is not admissible. 34 I.C. 969=17* 
Cr.L.J. 249=18 Bom.L.R. 284; also evi- 
dence given in proceedings under sec. 145, Cr. 
P. Code, by one defendant for another. 30 C. 
W.N. 254=93 I.C. 115=1926 C. 705. The 
deposition of a material witness which was re- 
lied upon by the Judge in his summing up 
the jury, who resided within the jurisdiction 
and could be procured without unreasonable 
expense and delay is not to be admitted as* 
jjustice requires that such a witness should be 
examined in the presence of the accused. 31 
I.C. 354=17 Bom.L.R. 590. A mere state- 
ment of a police officer that a witness is a 
man of another district and cannot be found 
is not a sufficient ground for the reception of 
evidence under sec. 33. 41 C. 601=26 I.C. 
161. At a sessions enquiry an approver was* 
examined in chief but the accused were not 
asked then and there to cross-examine him and 
he did not in fact dare to cross-examine auJ 
he died before trial in the Court of Sessions. 
Held, that it . was doubtful whether his evi- 
dence was admissible and that in any case its 
value was small. 18 I.C. 406=17 C.W.N. 
230. Consent of parties to treat evidence in 
another case as evidence in the case — Lega- 
lity. See 1914 M.W.N. 930; 1927 M. 1107 
=104 I.C. 518. See also 17 C.W.N. 230= 
18 I.C. 406. In the absence of proof of the 
circumstances mentioned > in the section the 
importing in bulk in a civil suit of deposition- 
of witnesses recorded in a criminal trial is a 
serious irregularity. 39 B. 441=29 M.L.J. 
34=42 I. A. 135 (P.C.). See also 106 P.R. 
1915. Where the interests are identical and 
the object of litigation is to advance a com- 
mon claim, evidence given in former judicial 
proceedings can be received in evidence under 
this section in a subsequent proceeding even 
against persons not parties to the previous 
litigation. 28 M.L.J. 669=24 I.CJ 519. Suit 
to enforce registration of will — Judgment 

based on evidence adduced before the regis- 
tering officer and treated as evidence in the 
suit by the consent of parties — Judgment un- 
sustainable. 41 M. 731=34 M.L.J. 526=46 
I.C. 849. See also 33 M.L.J. 657=42 M. 
103, Neither the findings nor the evidence in. 
ejectment proceedings in Revenue Court jure 
admissible in a civil suit to recover possession 
by a person ejected in consequence of the 
proceedings in the Revenue Court. 106 I.C. 
313=1928 L. 43. Settlement proceedings be- 
fore a Settlement Deputy Collector are not 
judicial proceedings and so statements made 
therein as to the existence of a custom are 
not admissible in a subsequent civil suit bet- 
ween the parties. 4 A.W.R. 1208=1935 A. 
187. A and B were jointly tried. The depo- 
sitions of witnesses in previous criminal pro- 
ceedings between B and the complainant are 
not admissible even with the consent of the 
accused's counsel. 1928 R. 284. In a warrant 
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Statements made under special circumstances. 

34. 1 Entries in books of account, regularly kept in the course of business 

are relevant whenever they refer to a matter into 
Entries in books of which the Court has to inquire, but such statements 
account when relevant. shall not alone be sufficient evidence to charge any 

person with liability. 

LEG. REF. proceeding had both the right and the opportu- 

1 Cf. Sec. 240, Companies Act (VII of nity of cross-examining and not "the right of 
1913) and Sch. I, O. VII, R. 17, Civil Pro- opportunity to cross examine.’* 57 I. A. 14= 
cedure Code, 1908. As to admissibility in 52 A. 1=58 M.L.J. 446=1930 P.C. 79 (P. 

evidence of certified copies of entries in C.) . Where the party was not allowed to* 

Bankers* Books, see sec. 4 of the Bankers* cross-examine in a prior proceeding the pre- 
Books Evidence Act, 1891. vious statement is not admissible in the later 

suit. 58 M.L.J. 446. 

case until the stage provided for in sec. 256 Explanation. — The inquiry before the 

is reached the accused has no right to cross- Coroner, although it may be a judicial pro- 
examine and consequently the evidence of a ceeding is not a proceeding between the pro- 

witness given before framing of the charge secutor and the accused and therefore the de- 

is not admissible. 1929 Cr.C. 669=1929 C. position of a witness taken in an enquiry be- 
822. But see contra 1935 N. 8. Reserva- fore the Coroner cannot in the event of the 
tion by Committing Magistrate of cross-exa- death of the witness, be taken into account at 
mination of witness suo moiu — Evidence can- the trial before the High Court. 35 Bom.L. 
not be admitted in Sessions Court. 1930 Sind R. 1020=1933 B. 479 (1). 

54=120 I.C. 524. Evidence recorded for the Procedure. — Before the evidence of a per- 

purposes of proceedings under the Fugitive son who cannot be found can be admitted 

Offenders Act is admissible under secs. 32 # under sec. 33, there must be a finding by 
and 33 in proceedings under Penal Code the Court that reasonable exertion had been 

against the same accused. 1928 Sind 161. made to find him. The mere report of the 
. Sec. 33, Proviso.— -Object — “Represen ta- process-server that the witness cannot be trac- 
tive in interest** — Meaning of, 60 I. A. 336 ed is insufficient for enabling the Court to base 

—1933 P.C. 202=65 MX.]. 479 (P.C.). its finding upon such evidence. 1939 M.L.R. 

The term “representatives in interest*’ includes 12 (Cr.) . It cannot be accepted as a propo- 

persons having the same interest in the sub- sition of law that it is absolutely necessary to* 
ject-matter of the litigation and comprises examine a qualified medical practitioner before 
all persons on whose behalf, though not in evidence can be accepted. Difference bet- 
their names or as representing them, the pre- ween English and Indian conditions regarding 
vious litigation was carried on. 16 Mys.L.J. facilities for obtaining qualified doctors- 
77=43 Mys.H.C.R, 113. Representatives in pointed out. 31 C.W.N. 908=1927 C. 679. 
interest are persons who derive their title “Where an entry appears in a book of account 
through or claim under them, or, shortly, it comes both under sec. 32, cl- (2) and sec. 
are their privies. Sec. 33 cannot be applied 34. The only material difference as bet- 
W ru Ut any r ^ erence subject-matter ween an entry relevant under sec. 32 (2) is; 

of the two suits. The interests involves in that in the former case the person who made 
each case must be the same or similar. 102 the entry may be available as a witness while 
713— 1927 M. 733. Such as partners in the latter case he is not”. Per Mukerji, 
and joint contractors. 5 P. 777. The phrase in 55 C. 1167=32 C.W.N. 580. Evidence 
may not for all purposes by synonymous with otherwise inadmissible cannot be made admis- 
the expression persons claiming under” in sible by consent of parties. 1942 Mad. 52& 
sec. f r P vil Procedure Code. 55 M. =(1942) 1 M.L.J. 485. 

40—62 M.L.J. 116. In seeing whether a per- Sec. 34: Books “Regularly kept nr the 
son is the legal representative under sec. 33, course of business" — Meaning of. — 14 Cr. 
regard must, be had to the state of affairs, L.J. 262=19 I.C. 534. As to what consti- 
when the evidence is sought to be admitted, tutes “regularly kept” accounts and as to the 
Where the defendant m a subsequent suit was effect of irregularity in keeping accounts, see 
the natural son of the plaintiff in previous 95 I.C. 128=1926 N. 407; 136 I.C. 716; 9* 
suit and claimed in the subsequent suit not as O.W.N. 932. See also 4 B. 576; 13 C.L. 
the natural son of the plaintiff but asadopted J. 139=8 I.C. 81; 13 I.C. 678; 7 I.C. 101L 
son of a third person, held the depositions in Sec. 34 cannot be read as m eanin g that there 
vr e r ^ tS T not admissible. 51 should be independent evidence, besides the 

M. 893—55 M.L.J. 894 (F.B.) . A deposi- entries in books of account, that such and such 
tion on which there was no opportunity at all articles valued at such and such amount were* 
to c ^fr i e i?? :n H e * - 1 ® not _ a< ^issible. 39 L. supplied on such and such date. What is 
W. 34—1934 m. 100. But sec. 33 does not necessary to be seen in each case is whether 
require that the adverse party should have , besides the entries in the account books, there 
actually exercised his right to cross-examine is any evidence to prove that the transactions 
file witness. (8 C.W.N. 838, Ref.) 151 I. referred to in the entries actually took place. 

4 j The true /fading of In the case of transactions which are numer- 
-sec. 33 is that the adverse party in the first ous and which extend over some length of time 
G«G,M. — 294 
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Illustration . 

A sues B forRs. i,ooo, and shows enrties in his account books showing £ to be indebted to him 
to this amount. The entries are relevant, but are not sufficient without other evidence to prove™ 


it is not reasonable to expect independent evi- 
dence to be given to prove each and every par- 
ticular transaction. In such case the genuine- 
ness of the account books, if they are regular- 
ly kept in the course of business, will be the 
determining factor. But mere proof of the 
correctness of the entries in the account books 
would not be enough. There must be some 
evidence to corroborate those entries. The 
evidence of the person who wrote the. account 
'books and in whose presence the transactions 
took place would be the best corroboration. 
Since he cannot possibly have independent re- 
collection of the various transactions, he may, 
as provided in sec. 159, refresh his memory 
'by referring to the account books. But, it is 
not necessary for him to prove that such and 
such articles valued at specified amounts were 
supplied on specified dates. If he proves the 
^entries written by him and states that the 
transactions referred to in those entries actual- 
ly took place in his presence or to his know- 
ledge, the effect would be the same. Where 
however, the dispute between the parties is 
confined to some particular items only, speci- 
fic evidence may be available and should be 
■insisted upon to prove those particular trans- 
actions. Mere general evidence to prove that 
the account books were regularly kept is not 
enough. 20 Pat. 273=22 Pat.L.T. 383=1941 
Pat. 430. See also 49 C.W.N. 308. The rule 
that plaintiff’s own statement on oath in sup- 
port of entries can be sufficient to support 
*the entries in his Bahies so as to fix if it is 
not with liability is applicable only if it is 
found that the plaintiff’s books are regularly 
kept in the course of business and free from 
any doubt. It is . essential that entries. of all 
Ihe available Bahies (e.g.) Rokar, Pakki and 
Kachi, Nakal and Khata relating to the money 
claimed should be filed along with the plaint. 
'The tendency on the part of creditors to base 
their claim solely on entries in Khata Bahi is 
to be strongly deprecated. 1939 M.L.R. 216 
(Civ.). It is only the account books that are 
■properly kept that are admissible in evidence 
as relevant. 51 A. 519=27 A.L. J. 115—1929 
A. 170. A book of account may be said to be 
regularly kept although the book is not enter- 
ed up from day to day or from hour to hour 
as the transactions take place. 38 C.W.N. 
’861. Account prepared at considerable inter- 
vals from memory or possibly inadequate 
■materials cannot be treated as proof of the 
actual income and expenditure of the estate to 
which they relate although they may be use- 
ful in cases where they corroborate other evi- 
dence. 51 M. 291=45 M.L .J. 703. It is a 
matter of intrinsic evidence as to whether the 
books in question were books of account and 
kept regularly in the regular course of busi- 
ness. The only limitation imposed by the 
■statute is that the statement, contained in the 
account books "shall not alone be sufficient to 
charge any one with liability”. The value of 
the entries is corroborative and they cannot be 
;used as independent evidence to charge any 


person with liability. 51 A. 864=1930 A 
38. See also 1930 A.L.J. 987; 1936 O.W. 
N. 582; 16 Luck. 36. Entries in account 
books unless corroborated not sufficient to 
fasten liability. 1930 A.L.J. 987. Proof of 
accounts, see 100 I.C. 863=1937 N. 177* 49 
C.W.N. 308; 16 A. 161; 18 A. 92; 1 M. 
I. A. 47—5 W.R. (P.C.) 29. They would 
be good corroborative evidence. 23 W.R. (P. 
C.) 27. Such entries must be corroborated 
by other evidence in order to find a liability 
upon. 22 W.R. 549; 23 W.R. (Cr.) 27. 
Under sec. 34, the production of account 
books alone is not enough to make a person 
liable. But it is a question of fact as to 
how much evidence is required to create the 
liability when taken together with books of 
account. Every case shall have to be decided 
on its own merits. In a case where the 
witness, who produces the account books, is 
reliable and has personal knowledge, the 
Court may accept his statement as enough 
proof combined with the books of account. 
In cases however in which the witness is not 
reliable at all, the Court would require more 
proof. 1937 Pesh. 103. If in addition to the 
production by the plaintiff of account books 
regularly kept in the course of business, there 
is evidence of witnesses who prove a number 
of items claimed by the plaintiff, the require- 
ments of sec. 34 are fulfilled. 35 P.L.R. 
539. Mere production without more of ac- 
count books, does not prove anything. There 
must be proof, not only of the books, but of 
each entry and item of account. 23 L. W. 
272=1926 M. 955. See also 1927 L. 903; 
1930 A.L.J. 987; 1933 L. 384=34 P.L.R. 
46; 176 I.C. 99=1938 A.L.J. 449=1938 A. 
353. Where the plaintiff produces account 
books and deposes that they are regularly kept 
and are correct, and he is not cross-examined 
on the point, his testimony supported by the 
account book is legally sufficient to establish 
his claim. 1933 L. 212=145 I.C. 157. "Ac- 
count” implies reckoning and totalling and 
balancing. Where these are not done there 
is no account. 1933 L. 212. See also 10 N. 
L.R. 44=23 I.C. 193. Books of account, 
if no balances have been struck in them may 
be inadmissible under sec. 34, but they are 
however admissible under sec. 32 (2) as en- 
tries or memoranda, made by persons who are 
dead, in books kept in the ordinary course of 
business. 30 N.L.R. 192=1934 N. 106. 
"Books” mean sheets of paper permanently 
bound. Unbound sheets are not books of ac- 
count. 15 Cr.L.J. 241=23 I.C. 193. It is 
hardly proper to stigmatise the books of. a 
respectable firm as books which it is not diffi- 
cult to fabricate, without coming to a speci- 
fic finding that the books produced were as a 
matter of fact fabricated and without giving 
reasons therefor. 14 P.L.T. 61=1933 P. 
145. Where a number of blank spaces are 
left in the rokar bahi in different places, the 
conclusion by the Court that it is unreliable is 
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35. An entry in any public or other official book, register or record, stating 
a fact in issue or relevant feet, and made by a public 
Relevancy of entry in servant, in the discharge of his official duty, or by any 
“ PCr ‘ o^er- person in performance of a duty specially en- 
joined by the law of the country in which such dook, 
register or record is kept, is itself a relevant fact. 


fully justified. 41 P.L.R. 295=184 I.C. 
858=1939 Lah. 438. 

Relevancy of Entries in Books of 
Account. — See 5 M.I.A. 432 ; 4 Beng.L.R. 
(P.C.) 31; 13 M.I.A. 365; 16 Luck. 36; 
3 N.W.P. 308; 5 W.R. 242. Such books 
can be used to refresh memory of witness. 
29 C. 774. Such entries need not be made by 
or at the dictation of a person who* had a 
personal knowledge of the truth of the fact 
stated. 1 B, 610. Entries in account books 
are relevant as admissions against the party 
even when the entries are written by his agent. 
38 C.W.N. 861. The noting of the items in 
an account book kept regularly by a munim in 
whose presence the money was not paid is no 
evidence. 1923 L. 431 (1) . As to what con- 
stitutes being kept in the regular course of 
business, see 4 B. 576. Although the actual 
entries in books of account are relevant, the 
book itself is not relevant to disprove an alle- 
ged transaction by the absence of any entry 
concerning it. 10 C. 1024; 30 C. 24. But 

see contra 1924 N. 22 in which it was held 

that the absence of an entry in an account 
book is relevant fact admissible in evidence. 
(4 C.W.N. 207, Foil.) Jama-wasU-baki 
papers— Admissibility of. See 5 W.R. 243; 7 
W.R. 533; 27 C. 118; 32 C. 582; 46 C.L. 
J. 253=1927 C. 855. Jamabandi papers — 
Admissibility of. See 6 B.L.R. App. 62; 14 
W.R. 473 ; 9 W.R. 451; 1 N.W.P. App. 
•65; 22 W.R. 256; 22 W.R. 207; Ibid. 540; 
23 W.R. 456; 20 W.R. 142 (171); 1928 

P. 429 are in the nature of account books 

and admissible) . As to zamindari papers, 
see 19 Pat. 398=1940 Pat. 622. Jatbaki 
papers, not admissible, unless party sought to 
be bound was shown to have agreed thereto. 
"9 W.R. 274. As to Bahi entries, see 41 P. 
JL.R. 373=1939 Lah. 438. 

Objection to Admissibility.— An entry in 
an account book is an admission by the maker 
■thereof in his own favour and it is accepted 
as evidence only if it strictly complied with 
the requirements of being kept regularly and 
in the ordinary course of business. 1932 L. 
417=33 P.L.J. 745. also 1940 O.W.N. 
555=1940 Oudh 385. Where entries in cer- 
tain books of account are proved to be in the 
"handwriting of a person since deceased, any 
objection to their admissibility on the ground 
that they were not proved to have been kept 
in the regular course of business ought to be 
taken at the time of trial. 32 I.C. 665=17 
Cr.L.J. 73 (M.). Account books are suffi- 
ciently discredited if a certain number of en- 
tries therein are proved to be bogus by inde- 
pendent evidence which precludes the possi- 
bility of error or accident. 1928 P.C. 39= 
54 M.L.J. 208 (P.C.). As to the effect of 
failure to produce account books, see 176 I.C, 
•675=1938 N. 254. 


Secs. 34 and 35: Batwara Khasra is 
admissible. 1932 P. 447. (39 I.C. 491, Foil.) ; 
15 P. 584: 1944 Sind 17G=I.L.R. (1944) 
Kar. 14 (Evidentiary value of entries in 
Revenue records) ; Batwara papers ; see 1923 
C. 261; 59 I.C 963. Purohit’s books — Entries 
in purohit’s books as to the relationship of the 
pilgrims are admissible in evidence. 30 P. 
L.R. 1922. See also I. L.R. (1945) Mad. 194 
= (1945) 2 M.L.J. 56 (Inam Register — En- 
tries in Wallace’s Registrar) . Ism-navasi pa- 
pers, i.e., returns submitted by the police in 
respect of lands held by Ghatwats are admissi- 
ble. 9 W.R. 158; 8 B.L.R. 504; 14 M.I.A. 
259; 8 W.R. 232. Settlement behari and 
aware gha papers how far admissible, see 9 
W.R. 239. As to entries in Settlement Regis- 
ter, see L.R. 5 A. 116 (Rev. 3; 1936 L. 114. 
As to hastaband papers, see 9 W.R. 105. As 
to Kanungo papers , see 7 W.R. 533; 2 W.R. 
‘(Act X Rul.) 13; 8 W.R. 517. Record-of- 
rights and jamabandi papers. 31 N.L.R. 
(Supp.) 202=163 I.C. 179=1936 N. 71. 
Sarikam papers. 1936 P. 400. See also 1936 
P. 142. As to hat chitta books, see 1 Jur. 
(N.S.) 358. As Hudabandi papers, see 55 
C. 1167=1928 C. 854. Register of pargana 
watandars. 39 Bom. L.R. 288. Entry in the 
register of powers of attorney. 43 C.W.N. 
907. The Jail Registers are official records 
kept by public servants in the discharge of 
their official duties and as such admissible 
under sec. 35. 1942 O.W.N. 530=A.I.R. 
1943 Oudh 1. As to income-tax papers held 
admissible against and not in favour of the 
person whom they may concern, see 9 W.R. 
275. As to hawadma papers, see 2 B.L.R. 
App. 37. See also 6 M.I.A. 88. An entry 
made a considerable time ago by the patwari 
in village papers, would be treated as an entry 
in a public document maintained in the course 
of business. 1939* R.D. 325=1939 A.W.R. 
(B.R.) 277. As to Bankers* Books, see 

Bankers’ Books Evidence Act (XVIII of 
1891) . As to books of Post Office Savings 
Bank, see Act I of 1893. 

Sec. 35: Scope. — See 43 Bom. L.R. 432 
=1941 P.C. 21 (P.C.) . An entry in an offi- 
cial record is admissible if it states a relevant 
fact. It is not necessary for the admissibility 
of the entry that it should relate to a fact 
known to the public officer recording it. 27 S. 
L.R. 101=1933 Sind 317. As to admissibility 
of statement contained in public document, see 
1925 P.C. 170=50 M.L.J. 120 (P.C.). Docu- 
ment neither shown to be prepared by public 
servant nor shown forming the act or record 
of public officer is admissible. 1930 A. 26. 
Orders of detention passed under r. 26 (1) 

( b ) of the Defence of India Rules are not 
public records and therefore sec. 35 has no 
application. A.I.R. 1944 Lah. 33 (F.B.). 
The words “an entry” in sec. 35 are not in- 
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tended to apply to the opinions of public offi- 
cers based on or inferences drawn from the 
allegations made before them in the course of 
enquiries conducted under sec. 202, Cr. P. 
Code, or under 0.26, C. P. Code, 1934 L. 
890. See also 165 I,G 626=1936 L. 37. The 
mere fact that a public servant when making 
an entry in an official record acts under a mis- 
conception about his official duty, is not suffi- 
cient to take such entry by such an official 
out of the class referred to in sec. 35. 1946 
O.W.N. 26=1946 A.L.W. (C.C.) 26=1946 
A. W.R. (C.C.) 32. Upon the question whe- 
ther a talukdar was a convert to Islam or was 
a chief of a Rajut clan, it is permissible to 
prove that the fact of such conversion was un- 
known to the district and local officers and 
was not ascertainable from anything to be 
found in official publications. 1939 O.L.R. 
553=183 I.C. 662=44 C.W.N. 66=1939 P.C. 
249 (P.C.). A book of copies of communica- 
tions sent by the Collector to various subordi- 
nate officers, maintained in the Collector's 
office, that being the prevalent official practices 
is itself an official register within the meaning 
of sec. 35, and a public document under sec. 74. 
A certified copy of such a document is dearly 
admissible in evidence, and should not be re- 
jected as being a copy of a copy. 1939 M.W. 
N. 841. An entry in the register of powers- 
of-attomey maintained by the registering offi- 
cers under the Registration Act, is undoubted- 
ly relevant under sec. 35 to prove the contents 
of the power-of-attorney. The abstract of 
tiie power which appears in the entry is made 
by the Sub-Registrar in the discharge of his 
official duty, and the Court is entitled to pre- 
sume its correctness. 43 C.W.N. 907=70 C 
L.J. 5=1939 Cal. 569. 

Letters passing between officials be- 
fore FINAL DECISION IS REACHED — ADMISSI- 
BILITY. — The very wording of sec. 35 con- 
veys the idea of a duty imposed upon the 
maker of the entry by law or his official 
position to record the information be pos- 
sesses or has gathered in an official document 
of the nature described therein. In further 
imports that the entry will be of a permanent 
nature and thus excludes all such writings 
' as are merely of an ephemeral character ; and 
in so far as they do not incorporate the result 
of personal inquiries they are not intended to 
be used for reference in future. Another 
idea which runs underneath this section is that 
the person making the entry should be such 
as is invested with authority to record a deci- 
sion which, so far as the matter before him 
is concerned, will be final. It thus excludes 
all views expressed before the final stage is 
reached and makes only those decisions rele- 
vant which constitute the final word in the 
matter. Hence letters which have passed be- 
tween the various officials cannot be admitted 
under sec. 35 so as to make the remarks made 
therein as legal evidence in the case; and if 
the final conclusions arrived at are recorded 
in the settlement papers, those are the only 
documents which can be admitted in evidence. 
38 P.L.R. 748=1936 L. 37. See also 1939 
M.W.N. 841. 


Illustrative Case-law.— Entries in pub- 
lic records consequent upon a decree are ad- 
missible under sec. 35. 16 P. 258=18 P. 
L.T. 257=41 C.W.N. 577=1937 P.C. 69= 
(1937) 2 M.L.J. 631 (P.C). The depositions 
of witnesses in an heirship inquiry under sec. 
71 of the Bombay Land Revenue Code are in- 
admissible as substantive evidence relating to* 
title but they might be used as corroborating 
or contradicting the witnesses examined in 
the case. 35 Bom.L.R, 118=144 I.C. 442 
=1933 B. 126. So also family traditions re- 
corded by settlement officer. 163 I.C 770= 
1936 O. 340. R. 72 of the Madras Registra- 
tion Rules requires the Registrar to place on 
record a summary of the evidence taken by 
him when enquiring under sec. 41 (2), Regis- 
tration Act, into the execution of a will or 
authority to adopt. This summary would be 
admissible, quantum valeat, under sec. 35. 
1933 M.W.N. 1148. Where a deposition of 
a witness had been recorded in the ordinary 
way, that record and not an abstract of the 
evidence in the judgment, is the proper evi- 
dence of the statement, but where the Court 
has acted upon an oral admission and record- 
ed in its judgment which constitutes the only 
official record of it, it is admissible. 1933 M. 
184=142 I.C. 548; 40 L.W. 310. The re- 
port of a Municipal overseer as to when the 
construction of chaija took place is inadmissi- 
ble. 26 I.C. 670=12 A. L.J. 740. As to 
Municipal register of births and 
159 I.C. 190=1936 A.L.J. 404=1936 A.218; 

1939 R.D. 80=1939 A.W.R. (B.R.) 4; 

1940 Mad. 285. Where the copy produced is 

that of an entry in the register of births and 
deaths kept by the Circle Registration Officer 
under para. 306 of the Police Regulations, it 
is a copy obtained from a public pffice and is- 
a copy of a public document within the terms 
of the Evidence Act and is hence admissible 
in evidence. 1940 R.D. 6=1940 A.W.R. (B. 
R.) 15=1940 A.L.J. (Supp.) 1. Municipal re- 
gister containing entries as to ownership > ot 
property. 163 I.C. 867=1936 L. 965. A recital 
in the order of a President of a Union Board 
is not admissible under sec. 35 or sec. 13 un- 
less such President has been examined with 
regard to the fact mentioned in his order. 
131 I.C. 654=1931 M. 487. A letter of the 
Government of India in which Anaesthesine 
is included in the list of rewgmsed prepara- 
tions is not admissible. 42 I.C. I 007 - 3 Z , 

W.R. 1917 (Cr.). Entries in an official boole 
made by a forest guard and checked and ini- 
tialled by the officer responsible for the cor- 
rectness of the marking are entries m *J n T °"! r 
cial record which is admissible. 1943 N^L.J- 
130. The Municipal register in which births- 
and deaths are registered is admissible as it 
is kept by a public servant in tihe discji; arge 
of his duties. 148 I.C. 418=11 O.W.N. 416* 
=1934 O. 167; 177 I.C. 517=1938 C 120; 
1939 A. W.R. (B.R.) 4. See also I.L.R, (1937) 
N, 382=1937 N. 264; 54 L.W. 411=175 I. 
C. 263=1938 A. 242. An entry made m a 
Chaukidar’s register of births and deaths is- 
not admissible if it neither purports nor is 
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proved to be signed by the station writer, the 
register not being one directed to be kept by 
-any law. 22 O.C. 250=54 I.C. 166; 23 L. 
W. 688=95 I.C. 1005=1926 M. 985 (Birth 
register). The Hathchita of the Chaukidar 
containing the date of birth of a person is ad- 
* missible to prove the age of a person though 
the entry was made by the defadar, the Chau- 
Tcidar being illiterate. 14 P.L.T. 441=1933 P. 
.273; see also 26 Pat.L.T. 225=1945 Pat. 489. 
As to value of entries in fahrisMabdilat, 
■see I.L.R. (1945) Nag. 331. Register of in- 
formation at pargana watandars. 39 Bom.L. 
R. 288. Entries in village crime book. I.L. 
R. (1937) N. 315=1937 N. 17 (F.B.). En- 
tries in public record consequent on a decree 
are admissible. 16 P. 258=41 C.W.N. 577 
=1937 P.C. 69 (P.C.). See also 1939 P.W. 
.N. 577=1939 Pat. 591. Police records. 1937 
N. 17 (F.B.) . Entry in death register proved 
to be prepared in a somewhat casual way is 
-of little value. 1930 C. 636. Entries in a 
<leath register are at best reliable only with 
regard to the date of death and the fact of 
death. It is not safe to rely on them for the 
purpose of proving the religion of a particu- 
lar person in a case in which there is much 
conflicting evidence as to his religion. 1934 

M. 630=67 M.L.J. 389. An entry in the 
scholars* register made by the father since 
deceased as regards his son’s age is admissi- 
ble as one made in a public register made by 
a public servant in the discharge of his offi- 
cial duty. 114 I.C. 801=1929 O. 113; 28 

N. L.R. 127=152 I.C. 1042; 12 Mys.L.J. 
133=39 Mys.H.C.R. 406. School certificates 
duly prepared according to authority are ad- 
missible. 149 I.C. 660=1934 N. 44. Eviden- 
tiary value of entry as to age in School Regis- 
ter, and the same in Birth Register, compar- 
ed. 14 L. 473=34 P.L.R. 820=1933 L. 601. 
See also 164 I.C. 751=38 P.L.R. 69=1936 L. 
.598; 194 I.C. 824=1941 Cal. 41=I.L.R. 

(1941) 1 Cal. 234; 148 I.C. 418; 1934 O. 
167; I.L.R. (1938) 2 C. 457=42 C.W.N. 
1855=1938 C 641, A school register containing 
•an entry as to the age of a student is admis- 
•sible to prove his age but much value cannot 
be attached to it if it is not clear on whose 
statement the age was recorded. 1941 Cal. 
41=72 C.L.J. 208; 1941 Pesh. 38. The entries 
as to the age of pupils in the High School 
■registers though they might have been merely 
copied from the Secondary School registers 
are admissible as entries made by a public 
servant in public or official register in the 
discharge of his official duty. Whether he 
bad any special means of knowledge so as to 
•make the entry relevant under sec. 32 (5) 
does not affect the admissibility of the entry 
under sec. 35 though it may affect its value. 
'Sec. 35 stands by itself independently of 
.sec. 32 (5). 186 I.C. 613=1940 N.L.J. 150 
=1940 Nag. 217. See also 1941 Pesh. 38. 
An employee in a school other than a Govern- 
ment or a State school is not a public servant 
;and any entry in its register made by him 
is not one made in a public or official register 
by “a public servant** in the discharge of 
bis official duty. Hence entries in registers 


of schools other than Government or State 
schools are not admissible. (1935 Oudh 41 
R.); 1940 Rang.L.R. 481=191 I.C. 21= 
1940 Rang. 191. See also I.L.R. (1941) 1 
Cal. 234. As a certificate of guardianship is 
neither a book nor a register nor a record kept 
by an officer in the discharge of his duties, it 
is not admissible under sec. 35 to prove the 
age of the •minor. 199 I.C. 10=A.I.R. 1942 
Cal. 438. See .112 I.C. 834 as to admissibi- 
lity of settlement pedigree. The family pedig- 
ree which accompanied a statement by certain 
members of the family in an inam enquiry of 
1865 and two of which were enclosures to re- 
ports by the Collector to the Board of Reve- 
nue under the Court of Wards Act are relevant 
and admissible in a later proceeding. 55 M. 
40=139 I.C. 684=62 M.L.J. 116. See also 
1939 R.D. 20=1939 A.W.R. (B.R.) 127. A 
statement made by the father of the child 
in the Vaccination Register, which is given 
three years after the birth of the child is not 
admissible for the purpose of proving the 
paternity of the child. 1929 M.W.N. 696. 
Entry of records in native State. See 99 I. 
C. 307=1927 B. 11=28 BomL.R. 716. Muta- 
tion register, see 1 Luck. 529; 1926 O. 594. 
The entry in a survey record or khewat raises 
a presumption that the particulars recorded 
therein were right but such presumption 
may be rebutted. 13 P. 589=39 C.W.N. 41 
=1934 P.C. 182=64 M.L.J. 450 (P.C). See 
also 1933 P . 671 . Entry in record' of rights 
prepared for deara purposes, value of. See 
50 C.W.N. 382. Survey register. 98 I.C. 166 
=1926 R. 204 ; 31 C.W.N. 419=1927 C. 345; 
40 C.W.N. 821. Admission of parties re- 
corded in settlement proceedings. 12 Pat.L. 
T. 929. As to two inconsistent survey entries, 
see 199 I.C. 144=1942 Pat. 372. A Kkasra 
Paimash prepared under the orders of Gov- 
ernment is relevant under sec. 35. 40 P.L.R. 


298=1938 L. 751; 1938 L. 440. A baiwara 
khesra is not a public document within the 
meaning of sec. 35; but if it had been pre- 
pared under the provisions of the Estates 
Partition Act by the Deputy Collector in the 
discharge of his official duty it is admissible 
as a public document. 7 P. 85. See also 1938 
P. 333=170 I.C. 187; 1937 P. 463; 18 P.L. 
T. 464=171 I.C. 732=1937 P. 567; 40 P.L. 
R. 693=1938 L. 440. Butwara record is not 
conclusive evidence but merely evidence under 
sec. 35, as an official record. It is of weak 
evidence when it conflicts with the record o£ 
rights. 61 C. 320=38 C.W.N. 268=1934 C 
488. As between Thakash map and Revenue 
Survey map, the latter is more accurate and 
should be relied on to determine boundaries. 
96 I.C. 1027=1926 P. 385. See also 1937 P. 
463; 17 P. 120=1938 P. 81 (S.B.). (Ap- 
praisement record) . Where the Thak and re- 
venue survey maps differ and the Thak map 
agrees with the local landmarks, the Thak 
map and the boundary shown in it can be ac- 
cepted in preference to the revenue survey 
map and the boundary ascertained by the* 

f leader commissioner upon its basis. 73 C.L. 

. 47; 1939 P.W.N. 700=1939 Pat. 591 
(Decision in settlement proceedings) ; 1937 P. 
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S61 (Road cess return) ; 1939 R.D. 325 (Pat- 
wan papers) ; 30 C.W.N. 689=1926 C. 862 
(Record-of-rights) ; 1926 N. 161 ( Parepat - 
raka) ; 1929 L. 328 (Katardhar paper) ; 1920 
C. 290 (Map prepared for the purpose of par- 
tition) ; 1926 O. 88; 1930 O. 97; 1929 O. 134. 
See contra 1928 C. 893 (Guardianship certi- 
ficate). See also 1934 A.L.J. 318=1934 A. 
406 (F.B.). Remarks made by survey officer 
at the time of inspection of a village. 2 Luck. 
4=98 I.C. 876. See also 43. Bom.L.R. 432 
=1941 P.C. 21 (P.C.) (answers to questions 
given in Wilson's Manual) . A canal parcha 
is very good evidence of possession and is 
admissible to prove khas possession. The 
canal authorities grant parcha for irrigation 
of the land to those persons whom they find in 
possession of land and the parcha has there- 
fore great evidentiary value. 1941 P.W.N. 
428. See also 23 Pat.L.T. 42=1942 Pat. 
346. Entries in revenue documents are not 
conclusive but their importance in a case for 
possession cannot be denied. 8 R. 556=1931 
R. 40. As the law does not require valuation 
to be given in the register of record-of-rights 
the entries as to valuation are irrelevant and 
therefore inadmissible. 146 I.C. 152=1933 

N. 310. A register of rent suits would be 
admissible as written by a public servant in 
the discharge of his official duty. 71 C.L.J. 
504=1940 Cal. 539. Where a hand-written 
pedigree is prepared under a form prescribed 
by rules framed under the Court of Wards 
Act, it is admissible in evidence under sec. 35. 
189 I.C. 757=1940 A.W.R. (H.C.) 300= 
1940 All. 353. Printed copy of index regis- 
ter of lands granted on lease in city is admis- 
sible in evidence. See 44 Bom.L.R. 295. An 
entry in the order-sheet recording that a no- 
tice of a proceeding had been served is admis- 
sible under sec. 35 as evidence of the fact of 
service of the notice. 46 C.W.N. 967=1943 
Cal. 114=1 .L.R; (1943) 1 Cal. 22. Prescrip- 
tion register in Government hospitals is ad- 
missible though handwriting of the entry is 
not proved. 1 Luck. 203=103 I.C. 512=1927 

O. 310. Entry in wajib-ul-arz is admissible 
in proof of custom— -Admissibility does not 
depend upon verification of wajib-ul-arz by 
proprietors. 1927 O. 608. See also 101 I.C. 
820=1 Luck. 73. An entry as to ownership 
in “fard baghaf * is admissible, but is not ad- 
missible when it does not appear who made 
the entry. 14 R.D. 444. An entry in Mouza- 
wari Register is admissible as regards title to 
land. 58 C. 858=60 M.L.J. 142=35 C.W. 

N. 173=1931 P.C. 1 (P.C.). See also 1937 

P. 463 (Sif ton’s Settlement Report). Report 
of Government Offices, nature of. 13 P. 517. 
Police records of levy of punitive tax— Value 
of, as record of title. 1934 L. 885. Khasra 
Patmash of Municipality— Value of, as record 
of title. (Ibid.) Discrepancy between Gange- 
tic Survey Map and later Cadestral Survey 
Map— Preference. 1933 P. 671. Panchna- 
war, containing confession, how to be used. 
Ifl-C- 772=1933 Sind 220. See also 1939 
M.W.N. 465. First information report taken 
down by police officer— Admissibility and use 
of. 11 Mys.L.J. 475=39 Mys H C R. 75 ■ T 
L.R. (1937) N. 315^1937 N 7 17 (F B.) 
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<«! village crane note books). Tufe! 

V) m 0 u n ^4V teS - 9 N / L -J- 215=1927 N. 
19 , 18 M. 73, Entry in order sheet that notice 
has been served 1933 P. 658. R^on w 
Process peon who is dead regarding service 1 
of notice ^ 3 p a t. 6S g. mTc 

L *h- 312 (ProceTs-serv^f 
<$?. S'iPS Possession in execution of 
decree) . The Evidence Act does not make a 
finding of fact arrived at on the evidence be- 
fore the Court m one case, evidence of the 
tact m another case when the parties are not 
same. A recital therefore in a Judgment not 
inter partes of a relevant fact is not admissi- 
ble m another litigation, though the judgment 
may be used in certain circumstances as a 
fact in issue or as relevant fact or possibly 
as a transaction. 121 I.C. 509=1930 L. 237. 
Any entry in a register of previous convictions 
where the conviction is relevant is admissible 
and can be proved by a certified copy under 
sec. 65 and upon it accused might be asked 
if he admitted the conviction. On this- sec- 
tion, S ee 1922 C. 654; 1925 A. 79; 1924 R. 
135. Report of Kanungo on criminal com- 
plaint is admissible. 1 Luck. 259=19 27 6 
323-^ also I .L.R. (1937) N. 315=1937 N. 
17 (F.B.); 1936 R. 479 (Patwari papers). 
Statement as to relationship made by Kanungo 
Settlement Officer if admissible. 3 Luck. 326 
—1928 O. 307. Official reports— Facts stated 
in — Reports valuable and in many cases the 
best evidence. 55 I. A. 45=55 C. 403=54 M. 
L.J. 397 (P.C.). But the opinion as to nature 
of estate— Partible or impartible is not con- 
clusive. (Ibid.) 

The following are examples of books regis- 
ters and registered records in India which, 
come within the purview of this section : — 
Log books (see secs. 103-108, Act I of 1879’ 
and secs. 280-285 of the Merchants Shipping 
Act 17 & 18 Viet., c. 194) ; Marriage registers, 
see secs. 28. 32 and 54 and Schedules III and 
i y> Act XV of 1872, 14 & 15 Viet, c. 40; 
Act XV of 1865 (Parsees) ; and Act III 
of 1832 ; sec. 44, Act V of 1865 ; sec. 6 and 
Schedule of Act Registers directed by Part 
XI of the Indian Registration Act, 1908; Re- 
gisters of printing presses; newspapers and 
books published in India, Act XXV of 1867; 
of Copyright Act, Act XX of 1947; Act III 
of 1914 of new inventions, designs, patterns* 
etc.; sec 11 Act XV of 1859; Act XIII of 
1872 of literacy, scientific and charitable so- 
cieties, Act XXI of 1860 ; of joint stock com- 
pames, etc., under the Indian Companies Act 
Vlof 1882 (9 A. 366) ; of British ships,, sec. 

4, Act X of 1841; 17 & 18 Viet., c. 104; re- 
gisters prescribed by the various Municipal 
^Proceedings of Registered Companies, 
and Municipal Committees recorded in accord- 
ance with the provisions of the particular Act 
applicable thereto of vessels on the river 
Indus Act (i B.C.) of 1863. Record-of-right ; 
(f* 23 Pat.L.T. 343=1942 Pat. 466) ; sec* 
r ?L* he Pun J ab La nd Revenue Act XXXIII 
of 1871, and secs. 94-106 of the North-Western 
Provinces Land Revenue Act XIX of 1873: 
the settlement record prescribed by cl. 9; 
sec. 9, Bengal Regulation VII of 1822; Regis- 
ters of Chakeran land, W.R. 1864> 358; Quin - 
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36. Statements of facts in issue or relevant facts, made in published maps 
or charts generally offered for public sale, or in maps 
Relevancy of statements in or plans made under the authority of x [any Govern- 
maps, charts and plants. ment in British India,] as to matters usually repre- 

sented or stated in such maps, charts or plans are themselves relevant facts. 
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Relevancy of statement as to 
fact of public nature contained 
in cer tain Acts or notifications. 


When the Court has to form an opinion as to the existence of any fact 
of a public nature, any statement of it, made in a 
recital contained in any Act of Parliament, or in any 
Act of the a [Central Legislature], or of 8 [any other 
legislative authority in British India constituted] by 
any laws for the time being in force or in a Govern- 
ment notification or notification by the Crown Representative appearing in the 
Official Gazette or in any printed paper purporting to be the London Gazette or 
the Government Gazette of any Dominion, colony or possession of His Majesty 
is a relevant fact. 

*[* * * * * *] 


LEG. REF. 

1 Substituted by A.O., 1937. 

2 Substituted for “Governor-General 01 
India in Council” by A.O. 1937. 

8 Substituted by ibid. .... 

4 Last para, of S. 37 which was added by 
Act V of 1899 has been omitted by Act X 
of 1914, Sch. II as being unnecessary. 

quennial registers in the Bengal Presidency, 

7 W.R. 14; Registers of tenure under the 
Chota Nagpur Tenure Act II of 1869 (B.C.), 
19 C. 21 ; Register of Mahomedan Marriages 
Act, I of 1876 (B.C.) ; 10 C 60; ^^ re- 
gisters in the Madras Presidency, 15 M. 19, 
Rennels Maps; 191 I.C 824j7 2 C.L.J. 320 
=1941 Cal. 193; 1941 Cal. 520; Khewat en- 
try. 1926 O. 427; Register under die Bengal 
“Land Registration Act” VII (B.C.) of 1876- 
Entry is no evidence of title though it may be 
of possession. 8 C. 853 ; 9 C. 401; 12 C.L.R. 
12. Entries in canal papers are admissible in 
evidence of possession, but the value of the 
evidence is entirely a matter for the Court 01 
facts. 24 Pat. 379=A.I.R. 1945 Pat. 453. # 
Sec. 36.— Maps and surveys made in 
India for revenue purposes are official docu- 
ments prepared by competent persons and with 
such publicity and notice to persons mteres- 
ed as to be admissible and valuable evidence 
of the state of things at the time they are 
made. They are not conclusive, and may be 
' shown to be wrong but in the absence of 
evidence to the contrary they may be properly 
judicially received in evidence as correct 
when made (30 I. A. 44, followed) . 68 C. 
L T. 293. Sec 11 I.C. 1048 ; 7 C.L J. 415 
=2 I.C. 648 ; 44 Bom.L.R. 295=1942 Bom. 
161 Where the Thak and revenue survey 
maps differ and the Thak map agrees with 
the local landmarks, the Thak map and the 
boundary shown in it can be accepted in 
preference to the revenue survey map and 
the boundary ascertained by the pleader com- 
missioner upon its basis. 73 C.L.J. 47, 
As to evidentiary value of Th gk ''J^r S %n 
C.W.N. 472=1927 C. 403; 68 C.L.J. 293. 


As to reliability of Rennel's map, see 56 C.L. 
J. 369; The maps of Rennel published in 
1914 were withdrawn and the sale of copies 
printed in 1914 were stopped under orders of 
Government. They are, therefore not admis- 
sible. 72 C.L.J. 320=1941 Cal. 193=44 C. 
W.N. 935; 191 I.C. 824 ; 46 C.W.N. 218. 
So far as river surveys and road surveys are 
concerned, Renners maps (1769-71) are scien- 
tific and accurate ones, only the village sites 
shown in his map are approximate. RenneTs 
maps can be made the basis for adjudication 
of land revenue. 197 I.C. 5=1941 Cal. 520; 
46 C.W.N. 218. Maps prepared under 
Calcutta Survey Act. 31 C.W.N. 419=102 
I.C. 370=1927 C. 345; 68 C.L.J. 293. Entry 
in Revenue Survey Map, see 98 I.C. 166 — 
1926 R. 204; 1928 P. 36=8 P.L.T. 817; 68 
C.L.J. 293, Ex parte statements in sur- 
vey maps should be regarded not as primary 
proof merely corroborative proof — but if they 
relate to distant times or no direct evidence is 
available, their value assumes greater propor- 
tion. 113 I.C. 703. Site plan prepared for 
a case has very little probative value on ques- 
tion of title. 1930 A. 26. An entry in the 
current settlement record carries with it a 
strong presumption of correctness unless it is 
rebutted. 22 Pat.L.T. 699=1941 Pat. 260. 

Secs. 36 and 83: Proof of Maps. — A 
map which is not a published map generally 
offered for public sale nor one made under 
the authority of Government, is not within 
sec. 36. It is on the contrary within the pro- 
vision of sec. 83, that maps made for the 
ourooses of any cause must be proved to be 
accurate. , 16 P. 258=41 C.W.N. 577—1937 
P.C. 69= (1937) 2 M.L.J. 631 (P. €.). 
See also 1941 Cal. 193=44 C.W.N. 935. 
Printed maps prepared by Government of the 
different wards of a city and coming from 
the office of a Government Officer are admis- 
sible in evidence. I-L.R. (1942) Bom. 3o7 
=44 Bom.L.R. 295— A. I. R. 1942 Bom. 161. 
Where the diara operations extend over a very 
wide area and the diara map is not prepared 
with reference to any particular survey tri- 
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38. When the Court has to form an opinion as to a law of any country, any 
" statement of such law contained in a book purporting 

Relevancy of statements to be printed or published under the authority of the 
•as 10 any law contained in Government of such country and to contain any such 
law-books. law, and any report of a ruling of the Courts of such 

country contained in a book purporting to be a report of such rulings, is relevant. 


How much of a statement is to be proved . 

39. When any statement of which evidence is given forms part of a longer 


statement, or of a conversation or part of an isolated 
document, or is contained in a document which forms 
part of a book, or of a connected series of letters or 
papers, evidence shall be given of so much and no 
more of the statement, conversation, document, book 
or series of letters or papers as the Court considers 
necessary in that particular case to the full understanding of the nature and effect 
•of the statement, and of the circumstances under which it was made. 


"What evidence to be 
jgivea. when statement forms 
■part of a conversation, 
•document, book or series of 
letters or papers. 


Judgments of Courts of Justice , when relevant . 

40. The existence of any judgment, order or decree which* by law prevents 
any Court from taking cognizance of a suit or holding 
Previous judgments rele- a trial, is a relevant fact when the question is whether 
•vant to bar a second suit or suc ] 1 Court ought to take cognizance of such suit 
trial * or to hold such trial. 


junction of certain mouzahs named, the pre- 
sumption of correctness of the diara map is 
in no sense rebutted by the mere fact that 
that particular trijunction has not been loca- 
ted. 1937 C. 574. A map by itself is noth- 
ing but statements made by the maker by 
means of lines and pictorial representation 
instead of by word of mouth as to the state 
or configuration of a particular site, and the 
•objects standing thereon. To admit in evi- 
dence a map without calling the maker there- 
of is the same as admitting in evidence state- 
ments made by a third party who is not 
called as- a witness. In other words, it 
amounts to admitting hearsay. The Evidence 
Act having repealed all rules of evidence not 
contained in any statute or regulation, the 
party seeking to put any document in evidence 
must show under which section of that Act 
such evidence is admissible. A map prepared 
in connexion with a previous suit between the 
defendant and another in which there was no 
dispute as to the lands in dispute in the pre- 
•sent suit, is not admissible in evidence under 
sec. 13 or sec. 32 or sec. 36. 49 C.W.N. 
791=1945 Cal. 492. 

Sec. 39. — Sec. 39 cannot be invoked for 
the purpose of letting in a confession in res- 
pect of which the bar created by secs. 24, 25 
and 26, has not been removed by sec. 27. 10 
X,. 283=1929 L. 344 (F.B.). Only peiti- 
ant and not all recitals in the admitted docu- 
ment are admissible. 1930 A. 299. Although 
the entries in books of account are relevant 
to the extent provided, by this section, yet 
such a book is not by itself relevant to raise 
sin inference from the absence of any entry. 
3 I.C. 291 (10 C. 1024; 7 C.L.R. 256 ; 30 


C. 231 at p. 247, Ref. and Foil.). 

Sec. 40. — See 18 Bom.L.R. 185=41 B. 
1. Sec. 40 applies to a case in which the 
Court has jurisdiction to decide a matter and 
one party says it should not do so because 
that matter has been decided before. 6 C. 
171, held no good law in view of. 23 C. 
533 (P.C.); 19 A. 277 (P.C.) and 25 C. 
522 (P.C.) ; 33 C.W.N. 795=1929 C. 374 
(F.B.). The actual decision and the find- 
ings arrived at in a previous judgment can- 
not be used as evidence to decide the points 
which are at issue in a different case except 
in cases coming under secs. 40 to 42. 1933 
P. 690. Sec. 40 does not lay down that the 
judgment must prevent the Court from taking 
cognizance of the entire suit as against all the 
parties. If the judgment prevents the Court 
from taking cognizance of the suit so far as 
it relates to some of the parties thereto, then 
also sec. 40 would apply. Accordingly a 
judgment passed in a previous suit against 
some of the defendants is admissible in evi- 
dence under the section in a subsequent suit 
filed against them as well as others. *45 C. 
W.N. 420. As to evidentiary value of 
judgments, see 19 S.L.R. 376; 43 C.L.J. 
135=1926 C. 698 (decision in previous rent 
suit admissible) ; decision as to age in guar- 
dianship proceedings— Admissibility in suit 
by ward for property, see 7 I.C. 505; as to 
admissibility of decision of Probate Court 
upholding adoption, 38 B. 272; judgment of 
Probate Court on question of status, see 
(1910) 1 U.B.R. 61=10 I.C. 987; 8 P.L. 
T. 510; judgment of Probate Court — Effect — 
Refusal to grant probate. See 38 B. 309=16 
Bom.L.R. 5. The decision in prior pro- 
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41. A final judgment, order or decree of a competent Court, in the exercise 
• of probate, matrimonial, admiralty or insolvency 

Relevancy of certain jurisdiction, which confers upon or takes away from 
probate ’ etc "’ any person any legal character, or which declares 

J * any person to be entitled to any such character, or to 

be entitled to any specific thing, not as against any specified person but absolutely, 
*ds relevant when the existence of any such legal character, or the title of any such 
person to any such thing, is relevan t. __ 

ceedings under sec. 9, Specific Relief Act, 338 (F.B.), The section applies to the 
is admissible in a later suit for possession foreign judgments of a competent Court no 
between the same parties. 60 C. 1171=37, less than to domestic judgments. Secun- 
C.W.N. 1148=1933 C. 923. As to rele- derabad is for the purpose of insolvency, a 
vancy of judgment not inter partes , see 97 I. foreign Court and an order of adjudication 
C. 282=1926 P. 577; 93 I.C. 321=1926 Sind passed by the Court at Secunderabad is ope- 
161; 202 I.C. 203=1942 P.C. 40 (P,C.); rative in British India, 54 M. 727=61 
*72 C.L.J. 320=1941 Cal. 193, and notes M.L.J. 774. See also 43 L.W. 75=1936 
under sec. 13. It is relevant though not oon- M. 197. A declaration of a legal right is a 
elusive. 8 P. 783=1929 P. 739. See also different thing from a declaration of a legal 
1938 Sind 198 (Binding nature of finding of character. The word “character” means 
fact in previous judgment) . An award or statuts, it is something more than a mere 
compromise made in a Criminal Court assign- right. The declaration of a person’s right 
ing certain property for maintenance is not operates as against a particular person or 
admissible in a later Civil suit to prove title, group of persons against whom the right is 
21 Pat. 601=23 P.L.T. 354= A. I. R. 1942 claimed, whereas a man’s status is some- 
Tat. 432. thing which defines his position not in rela- 

Secs. 40-43. — Decree for confirmation of tion to any particular person or group of 
possession not conclusive proof of actual persons but in relation to the rest of the 
-possession. 15 P. 336=165 I.C. 289=1936 world; his status distinguishes him from 
P. 537, See also 19 N.L.J. 285. On a the rest of the world. To say that a person 
^question whether a judgment passed by the is not a partner of a firm is not' to declare 
British Indian Association in 1859 which had his status or legal character, it is merely to 
not been filed in the Court of the Financial declare his position with respect to the 
Commissioner within 6 months after passing particular firm. Therefore, a finding of the 
•of the Oudh Estates Act was admissible it -Insolvency Court that a certain person is 
was held, that secs. 40 to 43 are not appli- not a partner of the insolvent firm does not 
•cable so as to make it relevant. 1942 O.W. confer upon or take away from him any legal 
"N. 657. Acquittal in trial on charge of at- character within the meaning of sec. 41 and 
-tempt to murder— -Judgment— Relevanpy in hence is not a judgment in rent. 190 I. C. 
-subsequent trial on charge of murder. See 537=1940 Cal. 225. What the law or cus- 
1944 P.W.N. 115. tom in a foreign state is, is a question of 

Secs. 40 to 43. — Findings on same facts fact to be proved by evidence, and there can 
to civil Court if relevant before criminal be no better evidence as to the state of the 
Court. — A finding on certain facts by civil customs prevailing in that foreign country 
-Court in action in personam is not relevant than a judgment of the highest tribunal in 
before the criminal Court when it is called that state. Though the judgment as a judg- 
■upon to give a finding on the same facts and ment cannot bind the parties to a suit in 
w* versa . To hold that when a party has British India, it is sufficiently cogent evidence 
"been able to satisfy a civil Court as -to the against the parties who are governed by the 
justice of his claim and has got a decree law of that state. I.L.R. (1942) Bom. 
which is finally binding upon the parties it 467=44 Bom.L.R. 358=A,I.R. 1942 Bom. 

would not be open to cr im i n al Courts to go 185. 

behind the findings of the civil Court is to Judgment in rem and in personam.— 
•nlace the latter without any valid reason in a There is a board distinction between the effect 
•much higher position than what it actually of a judgment in rem and a judgment in per- 
occupies in the system of administration and sonam. The point adjudicated upon m 
to make it- master not only of cases which it a judgment in rem is always as to the status 
=is called upon to adjudicate but also of cases of the res and is conclusive against the work! 
which it is not called upon to determine and as to that status, whereas is: a judgment in 
over which it has really no control. There personam the point whatever it may be, 
no reason why the decision of the civil which is adjudicated upon (it being as to 
Court particularly in an action in personam the status of the res'), is conclusive only bt- 
shouldbeallowed to have greater sanctity. 217 tween the parties or privies. 22 S.L.R. 165 

TC 284=46 Cr . L J 296= A. I. R* 1945 =1928 Sind 121. 

Tah 23 (F.B.). A previous judgment bet- Judgment in rem.— No Court cap pty- 
weai the same parties even if it does not nounce a judgment in rem outsidte 
nnerate as res judicata is good evidence which in which the Court exercises t junsdktmo 
2£*g « P.L.R. 195 unless such judgment affects ettto a t fcm* 

ISc. 41 —On this section, see 2 M.H.C. situate, or a person domiciled, within _ such 
R. 276 ; 14 M.I.A. 367; 6 B. 703 ; 7 W.R. state., Where the Court of a state gives a 
’ C.C.M.— S95 
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Such judgment, order or decree is conclusive proof — 

that any legal character, which it confers, accrued at the time when such 
judgment, order or decree came into operation ; 

that any legal character, to which, it declares any such person to be entitled*, 
accrued to that person at the time when such judgment, [order or decree] 1 
decrlares it to have accrued to that person ; 

that any legal character which it takes away from any such person ceased 
at the time from which such judgment, [order or decree] 1 declared that it had 
ceased or should cease ; 

and that anything to which it declares any person to be so entitled was 
the property of that person at the time from which such judgment, [order or decree] 1 
declares that it had been or should be his property. 


LEG. REF. 

1 The words ‘‘order or decree” wherever 
they occur in the section were inserted by 
Act XVIII of 1872, sec. 3, 

judgment affecting the status of a person 
domiciled within its territory, such judgment 
is treated by the comity of nations as ana- 
logous to a judgment in rent . There is no 

rule of international law which requires a 
British Indian Court to accept the judgment 
of the Supreme Court of His Brittanic Ma- 
jesty, Alexandria, as the law of domicile of ja 
deceased, which is the domestic law of Bri- 
tish India, as binding outside the limits of 
that Court’s jurisdiction. Sec. 41 cannot be 
read as going further than the rule of inter- 
national law applicable elsewhere. The sec- 
tion clearly deals with what are known as 
judgments in rem though that expression is 
not used in the section. The words “com- 
petent Court” in sec. 41 mean the Court of 
any country which is competent to pass a 
judgment in rem. I.L.R. (1938) B. 529= 
1938 B. 394, Wadia, J. — In order to be 
a judgment in rem binding on the world, 
there must be a finding on status 
which is not only the foundation of the 
judgment but is necessary for it. It cannot 
be conclusive if it relates to a matter which 
need not have been controverted or which 
was not material or which only came colla- 
terally into question or which was only inci- 
dentally cognizable. The only judgment in 
rem as to status absolutely is the judgment 
pronounced not only according to the law of 
domicile by the Court of domicile. I.L.R. 
(1938) B. 529=40 Bom.L.R. 571=1938 B. 
394. See also (1939) 1 M.L.J. 499. No 
judgment except that passed by a ^ Court in 
the exercise of probate, matrimonial, admi- 
ralty or insolvency jurisdiction upon any mat- 
ters indicated in sec. 41, can have the ef- 
fect of a judgment in rem and therefore a 
judgment holding that A is not the adopted 
son of B is not conclusive against the whole 
world. 26 A.L.J. 797=1928 A. 395. In 
order that declaration of title to specific 
thing should have the conclusive character as 
against the whole world, it is not enough, to 
show that under the judgment of the Insol- 
vency Court, one has become entitled to a 
specific thing, but his title to such a thing 
must have been declared not as against any 
specified person but absolutdy. A decree 
dedaring that A is entitled to a debt is not 


an absolute dedaration but only made against 
a spedfied person ; so it is not condusive proof 
of title to a debt. 54 M. 601=1931 M. 541 
=61 M.L.J. 229 (S.B.). The legal charac- 
ters that can be conferred or taken away in 
the exercise of the jurisdiction mentioned in 
sec. 41 do not indude the state of being 
a partner. 22 S.L.R. 105=110 I.C. 730 
(2) . A decree granted by a Court not exer- 
cising matrimonial jurisdiction, in a suit un- 
der sec. 42 of the Specific Rdief Act, that 
the plaintiff in that suit was no longer the 
wife of the defendant is not a judgment in 
rem to which sec. 41 of the Evidence Act 
will apply. Such a decree is one which falls 
under sec. 43, Specific Relief Act. 36 Bom. 

L. R. 1021. So also a decision in a suit for 
restitution of conjugal rights. 11 R. 198= 
1933 R. 250. So also an order in lunacy. 56 

M. 904=1933 M. 624=65 M.L.J. 279. But 
it is still relevant and binding upon the par- 
ties thereto and those who claim under them 
just like any other judgment of a Civil Court. 
65 M.L.J. 279. A judgment inter partes 
in a heirship proceeding is not a judgment in 
rem so as to be binding on a stranger. 1933- 
B. 126=35 Bom.L.R. 118. Decision as to 
custom — Relevancy . See 40 P.L.R. 29= 
1938 L. 309. 

Probate and Administration. —Judgment 
in Probate Court is a judgment in rem and 
binding on all parties and is final. 9 P* 
698. As to the finality of order granting 
letters of administration on condition of ap- 
pellant executing bond, see 43 C.W.N. 824. 
A judgment of the Probate Court is inad- 
missible in a proceeding under sec. 193, Penal 
Code, for perjury committed in a testamen- 
tary suit. 76 I.C. 417=1924 C. 104; 8 P.L. 
T. 510=1927 P. 61; 5 Mys.L.J. 107. Grant 
of probate of will, value of, as proving exe- 
cution of will. 5 P. 777. As to the legal 
effect of grant of letters of administration* 
see 4 R. 251=1926 R. 202. Such grant is 
no bar on matters not in issue in administra- 
tion proceedings. 1924 C. 104. 

The decision of the Admiralty Court 
restoring the certificate of an officer of a 
ship which had been suspended is a judg- 
ment in rem so far as the status and certifi- 
cate of that officer is concerned. The deci- 
sion is not binding on a person who was not 
a party to that suit. 1939 Sind 349. 

Order of Insolvency Court. — A n order 
adjudicating a person as an insolvent and 
vesting his property in the Official Receive# 
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, ‘ - 42. Judgments, orders, or decrees other than 

of&rees those mentioned in sec. 41 are relevant if they relate 
other than those mentioned to matters of a public nature relevant to the enquiry ; 
msec. 41 • but such judgments, orders or decrees are not con- 

elusive proof of that which they state. 

A sues B for trespass on his land. B alleges the existence of a public right of way over the 

lands A denies. . cfee - m favour of the defendant, in a suit by A against C for a trespass 

The existence 01 oiieffed the existence of the same right of way, is relevant, but it is not 
on the same land, in wwen o «« 5 exists. 

43 - Judgments, orders or decrees other than 
those mentioned in those mentioned m sections 40, 41 and 42, are ir- 
sections 40 to 42 when rele- ^levant, unless the existence of such judgment, order 
vant. or decree is a fact in issue, or is relevant under some 

other provision of this Act. 

no doubt operates as a judgment in rem 
but the grounds on which the order is based 
have no such effect. 110 I.C. 730 (1) — 

1928 Sind 121. Refusing to adjudicate a 
person a bankrupt is not a judgment in rem . 

See 46 M.L.J. 589=1924 M. 622. So also 
order vacating order of adjudication agamst 
one partner. 1928 Sind 121. But an order 
of adjudication is a judgment in rem . 46 
M.L.J. 589. A foreign judgment declaring 
that a person is the adopted son of a Hindu 
widow is binding on the Courts in British 
India in a suit relating to immovable proper- 
ty in British India belonging to that widow. 

It is true that the judgment of the foreign 
Court declaring the party to be the adopted 
son is not a judgment in rem under sec. 41 
but inasmuch as the Courts of British India 
recognise the validity of the declaration of 
status by a foreign Court in a matter of suc- 
cession to movable property in British India, 
because the personal law applies, the same 
should be recognised in a matter of succes- 
sion to immovable property where the tew 
requires the personal law to be . followed. 

Treating the personal tew as the lex situs, 
the Courts of the country of dqnucile are 
best able to decide questions of status. 1 be 
comity of nations treat such a derivation 
by a Court affecting the status of a person 
domiciled within its territory as being ana- 
logous to a judgment m rSm. 49 L.W. 287 
98S M.W.lTW(lj9g 1 M L. J. 

499. See also I.L.R. (1938) B. 5^y. 

Sec. 42.— On this section, see 23 C. 545 

C P ) C id 5 1929 C C 52 374 P (F.b;) ; 163'lC , 92* 

±£ LXStJSS “tS 

mutation proceedings, succession certificate 
cases rent suits for possessions, etc.,are ad 
S&tota evidence. They are of ingh evi- 
dentiary value mid constitute proof 

Sm 01 ^ > Preens judgn*at relating to 
on the property though not between the same 

parties. ^Itis true that it » not cond^we 

woof but it can be nsed to add to the pro- 
hatrve value of the evidence led m the suit. 


36 P.L.R. 106. Judgments are not under 
sec. 42, relevant evidence of the facts men- 
tioned in them. 1940 R.D. 402=1940 A. 
W.R. (B.R.) 214. The probative value of 
a finding in a previous suit between the par- 
ties depends upon the nature of the finding" 
and of the issues involved in that suit and 
in the subsequent suit. 19. Pat, 172=185 
I.C. 685=1940 P.W.N. 317=21 Pat.L.T. 
577=1940 Pat. 341. The judgment of a 
Criminal Court and the depositions of the 
witnesses therein are inadmissible in a civil 
suit, to prove the liability of defendants. 106 
P.R. 1915=32 I.C. 18. See also 117 P.R. 
1912=16 I.C. 491. On a question as to the 
caste of a particular family, evidence of 
members and decisions in previous litigation 
are relevant. 93 I.C. 705=1925 M. 497. A 
previous judgment is relevant under sec. 42 
for the purpose of proving a custom. 190 
I.C. 35=1940 Pesh. 31. Judgments not 
between parties are inadmissible. See 12 
A.L.J. 837=25 I.C. 30. Also 4 I.C. 997 
and 8 I.C. 897; 25 B. 433 (a copy of a 
judgment of a Swiss Court was held inadmis- 
sible against third party) . The decision of 
the coroner under the Coroner’s Act is not a 
decision, but a prima facie opinion and stands 
on no higher footing than an order of com- 
mitment to the Sessions. It is not a judg- 
ment, much less a judgment inter partes ; 
nor can it be admitted as an opinion since 
it represents the opinion of layme n of ten 
arrived at even before the police investiga- 
tion is complete. It is therefore a' piece of 
relevant evidence admissible under S. 42, or 
any other section. 47 Bom.L.R. 997. It 
is settled tew, so far as the Patna High Court 
is concerned, that the judgment of a Magis- 
trate under $. 144, Cr P. Code, is not evi- 
dence of the possession of the party in whos$ 
favour the proceeding terminated. The report 
of a Magistrate deputed by the Cohrt tfr 
make a local inquiry is only evidence 6f fihe 
fact that the Magistrate was deputed to make' 
the inquiry and that, on his inquiry, te 
came to the conclusion that a certain party 
was in possession. The report itself Is not 
evidence of possession. 24 Fat. 379= A . I . 

R. 1945 Pat. 453. _ ^ _ „„ _ 

Sec. 43.— 168 I.C. 109=1937 P. 
86. Judgment in a preyious suit not 
inter partes is - 


not admissible as evi-’ 
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Illustrations . 

(a) A and B separately sue C for a libel which reflects upon each of them. C in each case 
gays that the matter alleged to be libellous is true, and the circumstances are such that it is probably 
true in each case, or in neither. 7 

A obtains a decree against C for damages on the ground that C failed to make out his justifi- 
cation. The fact is irrelevant as between B and C. 

(£) A prosecutes B for adultery with C, A’s wife. 

B denies that Cis A’s wife, but the Court convicts B of adultery. 

Afterwards, C is prosecuted for bigamy in marrying B during A’s lifetime. C says that she 
never was A’s wife. 

The judgment against B is irrelevant as against C. 

(c) A prosecutes B for stealing a cow from him. B is convicted. 

A afterwards sues C for the cow, which B had sold to him before his conviction. As between 
A and C, the judgment against B is irrelevant. 

(d) A has obtained a decree for the possession of land against 3. C 9 B’s son, murders A in 
consequence. 

The existence of the judgment is relevant, as showing motive for a crime. 

*| (*) A is charged with theft and with having teen previously convicted of theft. The 
previous conviction is relevant as a fact in issue.] 

1 [ (f) A is tried for the murder of B. The feet that B prosecuted A for libel and that A was 
^convicted and sentenced is relevant under section 8 as showing the motive for the feet in issue.] 


LEG. REF. 

1 Illustrations (e) and (/) were added by 
Act III of 1891, sec. 5. 


•dence of an admission said to have been 
made by one oJE the parties in the course of 
that suit. The ^judgment is no better than 
any other hearsay evidence of the admission. 
20 C.W.N. 648=30 I.C. 821. See also 
101 I.C. 774; 41 Bom.L.R. 561=I.L. 
R. (1940) Nag. 699 ; 202 I.C. 203 

=1942 P.C. 40 (P.C.); I.L.R. (1945) 
Kar. 40. An order of the Board of 
Revenue is not evidence in a case before 
the High Court but the latter should 
not make decree in dissonance with a 
decision of the Board without fully 
considering the reasons advanced in the 
making of that decision. 3 P.L.J. 188=43 
I.C. 393. A judgment in land registration 
proceedings is no evidence of the facts men- 
tioned therein, more particularly when the 
proceedings were not between parties to a 
-subsequent suit, in which the judgment is 
sought to be admitted in evidence. 16 P. 
*84=167 I.C. 152=17 P.L.T. 769=1937 P. 
73. As to judgment in guardianship pro- 
ceedings, see 1941 M.W.N. 237=(1941) 1 

M. L.J. 492. A judgment is not admissible 
to prove the truth of the fact which it states, 
nor is any fact stated as part of the reasoning 
in arriving at the fact in issue, evidence of 
the truth of that fact. But in cases where 
the right of a party; has already teen con- 
cluded by previous judgment, that fact can 
"be proved by the production of the judgment, 
since the existence of that judgment itself 
is rdevant. 1938 N.L.J. 466. Though the 
recitals and findings in a judgment not inter 
partes are not admissible, such a judgment 
and decree are admissible to prove the fact 
that a decree was made in a suit between 
certain parties and for funding out for what 
lands the suit had been decreed. 44 C.W. 

N. 935. 

Question of Liability — Decision of Civil 
Court. — Where a person is charged with 
criminal breach of trust as regards certain 
items and the question of civil liability about 
the- same items has been determined by a 
competent Civil Court, the judgment of that 


Court would be the best evidence of the civil 
rights of the parties and hence a relevant 
fact. 41 B. 1=33 I.C. 633=18 Bom.L.R. 
195. 

Admissibility of Judgment "Inter par- 
tes.” — See 1 C.W.N. 146; 7 P.R. 1895 
(Cr.); 11 B.H.C.R. 90; 9 C.P.L.R. 8. 
Previous judgment in main suit — Admissi- 
bility in subsequent execution proceedings. 
1934 R. 212. Where all the persons who 
are parties to a present case were parties to 
a former litigation, the judgment in the 
former proceedings is certainly evidence of 
what were the points in issue between the 
parties in that suit and of what was the re- 
sult of the suit. 168 I.C. 109=1937 P. 86. 

Admissibility of Judgment not "Inter 
partes.” — In a suit to contest a notice of 
ejectment the only evidence of a lease was a 
judgment in a suit not inter partes . Held, 
that the lease could not be held binding be- 
tween the parties to the ejectment suit. 54 
I.C. 574. On this section, see also 9 C.P. 
L.R. (Cr.) 8; 9 Bom.L.R. 1134; 72 C.L .J. 
320=1941 Cal. 193; 9 C.W.N. 402; 1939 
R.D. 162=1939 A.W.R. (B.R.). 161 
(Rent suit) . Previous judgment not inter 
partes though not res judicata is valuable 
proof of title and admissible in evidence. 
101 I.C. 774. Findings in previous judg- 
ment are not admissible. 96 I.C. 998=27 
Punj.L.R. 544. See also 16 P. 84=1937 
P. 73. Judgments in previous suit as re- 
gards the value of entries in revenue papers 
are admissible. 7 L.R. 10 (Rev.). Judg- 
ment of Criminal Court not admissible in 
subsequent suit for damages. 2 R. 549= 
1925 R. 143 . Judgment in civil suit giving 
rise to criminal trial — not legally admissible 
in a trial for the offence. 6 C. 247. Re- 
cord and judgment in a trial in which the 
principal was convicted of breach of the 
peace, if admissible against surety. See 
[25 C. 440, Dis.] 32 P.R. 1903 (Cr.); 12 
Cr.L.J. 404=11 I.C. 588. It is not satis- 
factory to examine an expert witness on 
commission and not in presence of the ac- 
cused. The evidence of an expert has 
always to be carefully weighed but when 
given on commission its value is consider- 
ably reduced. 108 I.cT, 369=1928 X*. $33, 
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44. Any party to a suit or other proceeding may show that any judgment. 
Fraud or collusion in ob- order or decree which is relevant under section 40, 

taining judgment, or in com- 41, or 42, and which has been proved by the adverse 
peteney of Court, may party, was delivered by a Court not competent to 
provcd “ deliver it, or was obtained by fraud or collusion. 

Opinions of third Persons, when relevant. 

45. When the Court has to form an opinion upon a point of foreign law or 


Suits not inter partes — Finding of fact in 
one of — Admissibility in evidence of, in an- 
other in which that fact is in issue. 56 M. 

L. J. 562=56 I. A. 119 (P.C.). In a suit 
for damages for malicious prosecution, the 
judgment of the Criminal Court can only 
be used to establish the fact that an acquittal 
has taken place as a fact in issue in the civil 
suit. The grounds upon which that acquit- 
tal was based are inadmissible. 56 M. 641 
=1933 M. 429=65 M.L.J. 146. See also 
41 Mys.H.C.R. 283. Sec. 43 excludes all 
judgments as irrelevant in a former suit if 
they are not inter partes unless the existence 
of such judgment is a fact in issue or is re- 
levant under some other provision of the 
Act. The existence of the judgment may be 
relevant but not the decision of the jjudge or 
the opinion expressed by him. It is imma- 
terial if the defendant in both cases is the 
same and the decision of the Privy Council 
in 22 C. 533 is no authority for the gene- 
ral proposition that a judgment against a 
party can always be used against him in a 
subsequent suit by another person. (56 I. A. 
119, Ref. to.) 34 C.W.N. 1113. 5*? also 
59 C.L.J. 320=1934 C. 788. The decision 
of an Income-tax Officer holding that an 
assessee was separate from his joint family 
and had separate business is a mere opinion 
and is irrdevant in a civil suit involving a 
dispute as to whether particular property is 
separate properly or joint family property. 
19 N.L.J. 287. 

Secs. 43-44.— Judgment appointing guar- 
dian for minor is not open to attack 
collaterally. 1941 M.W.N. 237=0941) 1 

M. L.J. 492=53 L.W. 352=1941 Mad. 569. 

Sec. 44. — Principle of sec. 44 cannot be 

extended to cases of gross negligence. 64 
I. A. 17=1. L.R. 1937 M. 263=(1937) 1 M. 
L.J. 113 (P.C.). (45 M.L.J. 324, over- 
ruled) . Sec. 44 would apply in any proceed- 
ing, civil or criminal, if die decree sought 
to be challenged is proved by the adverse 
party. It cannot be said that it applies only 
in a suit for revocation. A judgment in a 
probate suit is no doubt a judgment in rem, 
but it ran be contested on the ground of 
fraud or collusion. A stranger to a suit 
in which a decree in rem has been passed 
may 'impeach that decree for fraud and 
have it set aside if the fraud be proved. 
Under sec. 44 it is not necessary for the 

e against whom a judgment is set up to 
a separate suit to have it set aside ; he 
may show in suit or proceeding in which 
it is set up against him that it was obtained 
by fraud. It would be open to a party offer- 
ing evidence of forgeiy of a will to prove 
that the probate decree was obtained by 
fraud if it were set up against him by the 


other side, instead of admitting the probate 
and the title of the executor. I.L.R. 
(1940) Bom. 403=42 Bom, L.R. 231 

=1940 Bom. 131. See also 49 C.W. 

N. 354. A grant of a probate is not a 
decree. It is not a judgment or order and 
hence S. 44 has no application. The grant 
cannot be revoked except by the Court 
which granted it. Therefore it is not open 
to a party to adduce evidence to show in 
another proceeding that the grant of pro- 
bate was obtained by fraud and that the will 
in respect of which it was granted is a for- 
gery. 22 Pat. 75=24 Pat.L.T. 390. Sec. 
44 empowers Courts to ignore orders issued 
by Courts without authority. 57 B. 456=35 
Bom. L.R. 630=1933 B. 398. Collusive 
decree binds parties thereto and their repre- 
sentatives. It is not a nullity. 101 I.C. 
765=1927 A. 494. Judgment— Validity of 
adoption — Evidence of. 1924 P. 298. Ap- 

plicability and scope of section. See 34 A. 
150=13 I.C. 80; 18 C.L.J. 264=21 I.C. 
938; 6 I.C. 98; 37 B. 563=20 I.C. 530. 
Under this section a party to a compromise 
decree can show that his consent to it was 
obtained by misrepresentation and fraud 
without bringing a fresh suit to set it aside. 
30 I.C. 63. See also 1 L.W. 208; 18 C. 
W.N. 601; 93 I.C. 385=1926 C. 1. En- 
try in record of rights procured by fraud — 
Separate suit to set aside — Necessity for. 
See 18 C.W.N. 27. A party cannot plead 
his own collusion to avoid a decree to which 
he was himself a party. 6 N.L.R. 177=8 
I.C. 1179. See also 1927 A. 494. Right of 
stranger to a decree affecting his right to 
show in a subsequent suit that the decree 
was invalid on the ground of fraud — Main- 
tainability of subsequent suit without setting 
aside decree. See 21 C.W.N. 594=40 I. ■ 
C. 607; see also 49 C.W.N. 354. 
Where the existence of certain evidence 
was stoutly denied and was after- 
wards discovered, it is ground for setting 
aside decree. 29 Bom. L.R. 1046=1927 B. 
510. The plea that a decree passed by a 
Court was made without jurisdiction is 
open to the objector under sec. 44 and can 
be raised at any stage of the proceedings 
unless there is a bar of res judicata or any 
rule of equitable estoppel against him. 1931 
A. L.J. 652=1931 A. 689. Sec. 44 does 
not enable an individual creditor to bring a 
suit for his benefit alone to set aside a 
transaction contained in a decree on the 
ground of its being a fraudulent transfer or 
preference. I.L.R. (1940) Bom. 526=190 
I.C. 606=42 Bom. L.R. 486=1940 Bom. 
289. 

Sec. 45: Jewish Law— Expert evidence. 

— Although S. 112 of the Government of 
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Opinions of experts. of handwriting 

of persons specially skilled in such foreign law, scic Pinions unnn th** 
to identity of handwriting] 2 [or finger impressions] 

Such persons are called experts. 


LEG. REF. 

1 The words “or finger impressions” were 
added by Act V of 1899, sec. 3 (1) and as 
to whether these words include thumb im- 
pressions, see discussion in Council, Gazette 
of India, 1898, Part VI, p. 24. 

s The words “or in questions as to identity 
of handwriting” were inserted by Act 
XVIII of 1872, sec. 4. 

India Act of 1915 made it obligatory on the 
High Court to administer the Jewish Law 
in matters specified therein, the Jewish Law 
did not cease to be foreign law and did 
not become part of the law of this country. 
So under S. 45 of the Evidence Act expert 
evidence is admissible in respect of such 
law. 48 C.W.N. 513. 

Secs. 45 and 46: Expert Evidence.— 
Who are experts. See 32 C. 759. The fact 
that an. expert is not acquainted with the 
characters of the language and can neither 
read nor write them will not make him in- 
competent as an expert in handwriting . ^ 160 
I.C. 264=1936 A.L.J. 317=1936 A. 165. 
How differs from ordinary evidence. See 
3 N.L.R. 1. When evidence. 1924 N. 
183. The basis of the expert’s opinion 
should be placed before the Court. 56 A. 
428=1934 A. .273. Value of experts’ opi- 
nion when one expert is conttadicted by 
another. 34 P.L.R. 788 (2)-~1933 L. 885. 
But depositions of expert witnesses as to 
the result of their opinions and as to the 
effect of thprr, does not come within the 
domain of expert evidence at all. 1933 P. 
C. 26=64 M.L.J. 193 (P.C.). Value to 
be attached to such evidence , see 11 Bom. 
89; 29 Cal. 32; 15 Cal. 589; 34 P.L.R. 
719=1933 L. 561. Expert evidence not 
based on well-defined inexorable laws of 
nature cannot be taken as decisive — Espe- 
cially when there is direct evidence opposed 
to it. 96 I.C. 641=1926 L. 313. See also 
29 O.C. 1=1925 Oudh 497. As to admis- 
sibility of opinion evidence of persons not 
experts. See 18 P.R. 1915 (Cr.); 12 P. 
R. 1915 (Cr.); 1930 A. 589 (not admis- 
sible) . As to Government experts, see 147 
P.L.R. 1912=13 Cr.L.J. 563. The opi- 
nion of the Imperial Serologtst is entitled to 
great weight. 34 Cr.L.J. 1009— 1933 O. 
265. Validity of conviction based on ex- 
pert evidence. 2 A.L.J. 444; 39 C. 245; 

39 M. 169=22 M.L.J. 270; 18 P.W.R. 
1912. “Expert” — Meaning of. See 1930 A. 
587. The evidence of an expert witness 
has to be tested like that of any other wit- 
ness, for even expert witnesses are liable 
.to make mistakes. At the same time, a 
person with special professional qualifica- 
tions, such as a doctor or an engineer, is 
called in to make professional examination 
of a person or a building, and is then asked 


sion of giving ff ; , said to r 
to _ suppose that it: ne cessaiy 


suffering from *5* necessarily be 

he has prof ess iS£f bla ?.. mer ely because 
Lah. SOS. qualifications. 1940 

permissible to «H y s ?eaking. it is not 
the Court what! Wltness to explain to 
such witness ic * document means unless 
Court to ascertain ®-^pert. It is for the 
thongh, no doubt What . the document means 
methods by wh ’- ? witness may suggest 
ran be given t? “telhgent meaning 
(1939) Bom . 4 ;uL i i? ie document . I.L.r! 
Bom. 339. Thp • . Bom - L - R - 548=1939 
one document haQ°? lni0n of ^ expert that 
same machine at f typewritten on the 
admissible. The document is not 

ness points in f a , r r° urt - may as k the wit- 
the two document! ° £ the ^cw whether 
typewritten on Sr have or have n °t been 
come to its own ! machine but must 

such assistance . conclusion and not treat 
vant fact in its^f ?K? iona rele “ 

dence as to the'^r * *62. But cvi- 

used in the tynW ac £ ^at the typewriters 
have certain deflL ^ ? vari ous exhibits 

the typing of tW? are cIear from 

tently given by S e exJl ^ lts ran be compe- 
opportunity of * ^pert who has had an 
though the . , the documents, 

own conclusion 1S , ^titled to draw its 
ship of the docur*:*? source ^ autbor- 
dence in the cS nCn iSflf n ? n ^ whole evi- 
1933 A.L.J. 7^.1933 A 498. Se* also 
expert is not 690. Where the 

has had no oono^ m ^L other parly 

him, the report °* cross-examining 

mitted in evident cannot be ad- 

159; 1935 A. 14 i LC - 767=1933 P. 

Court had based j . t where the lower 

of the handwriting 18 decision on the opinion 
given sworn tec?; expert .though he had not 
report, held, that S 0217 * P support of the 
dence being rec*L T e °?Jcction to the evi- 
the first time in Ved . c ?uld not be taken for 
=1934 L. 230 I*™*™- 35 P.L.R. 109 

P. 352. Whers 'll* “t* 0 11 p - 782=1932 
nesses” give no a 6 ^ca^ed “expert wit- 
opinions their m support of their 

1931 L, 364 oj den ?e should be rejected. 
P.C. 189 (P r f 131 I.C. 771=1931 
The evidence 
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be evidence. Unless he goes into the wit- 
ness-box and gives oral evidence, there can 
be no cross-examination of the expert at all. 
The opinion of the Director of Agriculture 
is certainly the opinion of an expert, but the 
evidence, being only documentary is clearly 
inadmissible. I.L.R. 1937 M. 764=1937 
M. 407= (1937) 1 M.L.J. 341. Telephony 
is a science or art and witnesses’ knowledge 
of the telephone and of engineering gene- 
rally places them in a special position and 
makes them competent to express an opi- 
nion upon articles and matters which are 
'largely in use in the department of the tele- 
phone and of engineering generally. The 
evidence of these witnesses is relevant and 
admissible as opinion of experts and the 
expert evidence of those witnesses is entitled 
"to very considerable weight if they hold dip- 
loma in telephony and engineering and also 
have a great experience. 184 I.C. 36=12 R. 
S. 83=1939 Sind 245. Though a doctor is 
in a better position to form an opinion about 
the age of a person than a layman, his state- 
ment is no iffore than an opinion and could 
not amount to legal proof of the age of the 
person concerned. 1939 A.L.J. 98=1939 
All. 708. 

Cross Examination of Experts. — The 
cross-examination of a witness is ‘acting* and 
not ‘pleading* and hence there is no objec- 
tion in specific cases for an expert being al- 
lowed under special power of attorney to be 
employed for the cross-examination of an 
expert in the same line of business on the 
other side. 1942 N.L.J. 449. 

Illustrative Cases — Comparison of 
Handwriting. — To make the evidence of a 
hand-writing expert admissible, it is not 
necessary that the handwriting should be 
actually compared in Court. It is enough 
if the documents admittedly in the accused’s 
hand-writing are shown to him in open Court 
and he expresses his opinions thereon. 16 
Cr.L.J. 703=30 I.C. 751 (M.); 16 C.W. 
N. 812=39 C. 606. See also 2 A.L.J. 444; 
39 C. 245; 2 Weir 759 (Sub-Registrar not 
expert. 2 Weir 760). There is nothing in 
the Evidence Act which requires the evidence 
of an expert in any particular case, e.g., the 
evidence of a handwriting expert on dis- 
puted signatures, to be corroborated before 
it can be acted upon as sufficient proof of 
what the expert has stated. The question as 
to how much reliance a # Court may place on 
the statement of any witness depends on the 
facts and circumstances of the particular case. 
The Court must satisfy itself as to the value 
of the evidence of the expert in the same way 
as it must satisfy itself of the value of 
other evidence. The Court should be careful 
not to delegate its authority to a third party, 
and should itself be satisfied about the 
genuineness or otherwise of a disputed sig- 
nature and not hold it genuine or forged 
merely because an expert has given his 
■opinion. I.L.R. (1944) Kar. 305=1945 
Sind 4. A comparison of handwriting is to 
be used with great care and caution and 
-especially in a criminal case when a 
large quantity of apparently different hand- 


writing is under comparison. 39 
C. 606=16 C.W.N. 812; 1926 P. 575 
(thumb-impression); 29 C. 1; 1925 O. 413. 
See also 45 C. 60=21 C.W.N. 1076=42 I. 
C. 484. A comparison of handwriting is at 
all times, as a mode of proof, hazardous 
and inconclusive and especially when it is 
made by one not conversant with the sub- 
ject and without such guidance as might be 
derived from the arguments of counsel and 
the evidence of experts. A comparison of 
writing has consequently been deemed a 
mode of ascertaining the truth which ought 
to be used with very great caution. 49 C. 
235=26 ^ C.W.N. 113=65 I.C. 774. 
The rejection even in toto of an ex- 
pert's opinion would not exonerate the 
Court from the duty of coming to an 
independent finding on the question of an 
authorship of handwriting; the Court has 
to examine the opinion and come to its own 
decision. The most important things are to 
examine the general characteristics, forma- 
tion of letters, fixed pen habits and manne- 
risms, and discern the identity of the wri- 
ter. The identity or resemblance in hand- 
writing has to be found out on the 
value of the effect of various conside- 
rations arising from individual charac- 
terists and idiosyncracies which have been 
embodied in technical language of experts. 
169 I.C. 977=38 Cr.L.J. 818=1937 C. 99 
(S.B.). The evidence of persons acquain- 
ted with the handwriting of a person by 
whom the document is supposed to be writ- 
ten is admissible, though they are not ex- 
perts. 18 P.R. 1915 (Cr.)=28 I. C. 722. 
See also 147 P.L.R. 1912=15 I.C. 979; 7 
P.L.T. 507=1925 P. 787. In the case of 
a disputed handwriting or signature a Court 
is not incompetent to use its own eyes for 
the purpose of deciding whether certain hand- 
writings or signatures placed before it are 
similar or not. A Court should not be 
deprived of the function for which it ex- 
ists, namely, of deciding disputed facts placed 
before it. The opinion of experts is only 
a piece of evidence, but the opinion of the 
judge is the decision in the case. A judge 
has to be satisfied that he is entitled to take 
such assistance upon evidence as is available 
in the circumstances of the case. LL.R. 
1937 N. 382=20 N. L. J. 139. Value 6f 
expert opinion as to signature in language 
which expert cannot read or write . 1933 P- 
559. See also 1936 A.L.J. 317=1936 A. 
155. In a case of forgery the only chief 
evidence being an expert’s examination of 
the forged documents as compared with the 
other documents alleged to be in the hand- 
writing of the accused, the other documents 
must be strictly proved to be in his hand 1 
writing. 36 M. 159=22 M.L.J. 270,. ' A 
mere statement therefore by a witness that 
it is in the handwriting of the accused is no 
evidence if he is not able to say how long 
ago they were written. 36 M. 159. In ar- 
riving at a conclusion of the authorship of 
the forged document, the expert should show 
marked peculiarities in the handwriting of 
the accused, which are re-produced in the 
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forged document and when the writing has 
no such peculiarities, the comparison is of 
no consequence and cannot be relied on. Also 
the fact that the disputed samples are put 
separately from the standard ones for the 
examination lessens its usefulness. 36 M. 
159. A conviction cannot be based on an 
expert's comparison, if it is not supported 
by corroborative evidence. 36 M. 159. 
Where the statement of a person does not 
show that he is an ‘expert* in the art of 
handwriting, his evidence can be ruled out 
as being inadmissible. 31 Punj.L.R. 109= 
1930 L. 336. Where a handwriting expert 
was privately consulted by a party before he 
was produced in Court and he was produced 
sis his opinion was favourable to that party 
much importance cannot be attached to his 
evidence. 39 P.L.R. (J. & K.) 54. 

Finger-print. — If a finger-print expert 
has not been cross-examined as to the grounds, 
of his opinion and as to the test to which he 
had put a particular finger-print, the weight 
to be attached to such witness's evidence 
cannot be diminished by applying to it, con- 
siderations to which the witness's attention 
was never directed. 21 Cr. L. J. 257=55 
I.C. 273 (P.); 35 C.W.N. 863=1931 C. 
441. SVe also 97 I.C. 335=1926 P. 575; 
30 C.W.N. 373=1926 C. 531. A court is 
not bound to accept the evidence of an ex- 
pert, such as a finger-print expert; even 
though there are no special reasons for not ac- 
cepting it. The expert, however, must be 
given an opportunity of explaining to the 
Court the reasons for his opinion, as it is only 
after hearing the expert's reasons and eluci- 
dation that the Court would be in a position 
to express a sound opinion whether or not 
th& expert's opinion is satisfactory. 53 L,W. 
396= (1941) 1 M.L.J. 475. The value of 
the expert evidence depends largely on the co- 
gency of the reasons on which it is based . 
In general, it cannot be the basis of convic- 
tion unless it is corroborated, by other 
evidence. 1936 A.L.J. 317=1936 A. 165. 
If in a case of denial of the execution of a 
document the direct evidence of the witness- 
es is of a very unsatisfactory nature, the 
Court can rightly rely on the opinion of a 
finger-print expert. 42 P.L.R. (J. & K.) 
343. Conviction based on the sole testimony 
of finger-print expert though not safe yet 
legal. 1928 P. 129=6 P. 305. It is going 
too far to say that the Court must insist 
upon corroboration of the evidence of a 
finger-print expert. The Court cannot 
hold a person guilty merely because an 
expert comes forward and says that in his 
opinion the accused must be guilty. The 
Court must satisfy itself as to the value of 
the evidence of the expert in the same way 
as it must satisfy itself of the value of other 
evidence. The Court has to rely on the ex- 
pert upon two distinct points, first of all, on 
the question of similarity between the marks; 
and secondly on the point which is one for 
expert opinion, whether it is possible to find 
the finger-prints or thumb-impressions of 
two individuals corresponding in as many 
points of resemblance as are shown to exist 


between the impressions found in the case 

wl 0re Court those °f the accused 
When *e «pert tdls the Court that it h . & 
possible to find so many characteristics identi- 
t 31 1 j J^er-prints of two persons as are 
found m the case, and when that stat«n£t 
entirely agrees with what one has read on *e 
™ scientli ? c books, the Court need not 
— la* 3 !? 111 5 c O 0 Ptmg the opinion. 60 B. 187 
=38 Bom.L.R 160=1936 B. 151. Were 
die defendant is illiterate and the gemibe- 
ness of a paper said to have been executed 
by him in dispute and the decision of the 
question depends upon the genuineness of the 
finger-prmt the parties should be allowed if' 
-iLT 3 ?? t0 . “““jne.experts. 141 I.C. 767' 
.* It is quite clear that the 

science, if it could be so called of foot prints 
has not yet progressed very far. But there 
is no doubt whatever that evidence of simi- 
lanty of the impressions of the foot, shod or 
^7 a foot-print expert is ad- 
mitted by the Courts. Such evidence comes 
under the head of circumstantial evidence. 

It is not the opinion of the expert that is of ‘ 
any importance but the facts that the ex- 
pert has noticed. A person who has made a 
study of the prints made by the human foot 
is better qualified to notice points of simi- 
larity or dissimilarity than one who has made 
no such study. He is able to lay these points 
before the Court, and from his evidence the 
Court draws its own conclusion. 1937 M. 
W N. 874=46 L.W. 477=1937 M. 951. 

Foot-print Expert.— The opinion of a foot - 
print expert should not be taken as conclu- 
The Judge must form his own opinion 
with regard to the identity of the foot-print. 
The expert's opinion is valuable but it must 
be. supported by statements of facts, the accu- 
racy or otheiyvise of which can be verified by 
the Judge. 1940 M.W.N. 761=52 L. W. 
19,8=1941 Mad. 88. See also 1942 Sind 11. 
Experts in foot-prints are not recognised by 
the Evidence Act; but a Magistrate is un- 
doubtedly entitled to take into . consideration ■ 
the evidence of a person who ha 9 seen a foot- 
print and taken the foot-print of the accused 
and found that they are very similar. Such 
evidence is not, however, sufficient to bring 
home the offence to the accused in the absence 
of further knowledge regarding the differ- 
ences between one foot and another. 55 L.W. 
231 (1)=1942 Mad. 452 (2). In a criminal 
trial if the Court is to attach importance to 
evidence of footmarks alleged to be those of 
the shoes of the accused, it is not enough td ■ 
show that the footmarks tally with the ac- 
cused's shoes . The evidence must go fur- 
ther and show that the marks have some pe- 
culiarity which is found in the shoes of the 
accused and which would not be found in most 
other shoes; unless this is shown, the evidence 
is inadequate. Further, unless the circum- 
stances in which the footmarks were dis- 
covered are known or disclosed, evidence of 
the marks must be held to be unreliable. 45 
Bom.L.R. f 884. 

Thumb-impression. — The question of iden- 
tity of thumb-mark is a question of fact ana? 
the evidence of the expert is only a guide to 
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Illustrations. 

(3) The question is, whether the death of A was caused by poison. 

The opinion of experts as to the symptoms produced by the poison by which A is supposed to- 
nave died, are relevant. 

(P) The question is, whether A } at the time of doing a certain act, was, by reason of tint* 
soundness of mind, incapable of knowing the nature of the act, or that he was doing what was either 
wrong or contrary to law. 

The opinions of experts upon the question whether the symptoms exhibited by A commonly 
stow unsoundness of mind, and whether such unsoundness of mind usually renders persons incapable 
of knowing the nature of the acts which they do, or of knowing that what they do is either wrong or 
contrary to law, are relevant. ^ 

fc) The question is, whether a certain document was written by A. Another document is 
produced which is proved or admitted to have been written by A . 

The opinions of experts on the question whether the two documents were written by the 
same person or by different persons, are relevant. 

Facts bearing upon opinion , 46- Facts, not otherwise relevant, are relevant if 

of experts. they support or are inconsistent "with the opinions of 

experts, when such opinions are relevant. 

Illustrations. 

(a) The question is, whether A was poisoned by a certain poison. 

The fact that other persons, who were poisoned by that poison, exhibited certain symptoms- 
Which experts affirm or deny to be the symptoms of that poison, is relevant. 

(b) The question is, whether an obstruction to a harbour is caused by a certain sea-wall. 

The fact that other harbours similarly situated in other respects, but where there were no s uch 

sea-walls, began to be obstructed at about the same time is, relevant. 

47« When the Court has to form an opinion as to the person by whom any 


the discretion of the Court. 9 Mys.L.J. 
444. If the finger-prints are dear enough 
to sustain an argument, there is no reason 
why an argument by way of deduction should 
not be as sure a foundation for a conclusion 
and it may be a better one than any based 
on direct evidence. There is nothing in the 
so-called science of finger-print or the quali- 
fications of an expert in it which need deter 
a Court from applying its own eyes and its 
own mind to the evidence and verifying the 
results submitted to it by the witness. 46 
M. 715=69 I.C. 374; 9 P.R. (Cr.) 1914= 
27 I.C. 203. If a Court wishes to admit in 
evidence a report of a thumb-impression ex- 
pert, then the Court should insist on the pro- 
duction of the expert as a witness in the 
case. Else, the report does not by itself 
become evidence. 1935 A.W.R. 76=1935 
A. 142. Taking thumb-impression of accus- 
ed in Court for purpose of comparison is le- 
gal. 50 M. 462=53 M.L.J. 597. 

Palm Impressions are akin to finger-im- 
pressions and expert evidence relating thereto 
should on the whole be admitted rather than 
excluded. 52 B. 223=1928 B. 158. 

Photographs. — Where the question of 
legitimacy arises, photographs of the puta- 
tive father and son to prove resemblance are 
admissible. 13 I.C. 678=15 C.L.J. 621 
(On appeal 47 I.C. 513=45 C. 878). As 
to admissibility of photographs in evidence, 
see 131 I.C. 771=1931 P.C. 189 (P.C.). 

Secs. 45 and 49: Gambling. — Gambling 
cannot be considered to be either an art or a 
science within the meaning of sec. 45 so as 
to entitle a police officer to go into the wit- 
ness-box and speak as an expert that in his 
view, based on experience in other cases, cer- 
tain harmless documents such as slips, 
which he calls betting slips are instruments 
of gaming. Under section 49 a police 
officer might give evidence that he had had a 
long experience amongst people who indul- 
ged in satta gambling in a particular district, 
C,C.M. — 296 


and from that experience supported by in- 
stances which he should be prepared to give 
so as to establish his means of knowledge, he 
was satisfied that a system or code prevailed 
among such persons, and he might then ex- 
press an opinion (which would be relevant 
under the section) that the slips in question 
were prepared in accordance with that sys- 
tem or code and had a certain meaning. But 
he is not entitled merely to express the opi- 
nion that unintelligible documents found in 
the room of a man charged with gambling- 
must be records of gambling transactions - 
It is for the Court to decide what the docu- 
ments mean. 39 Bom.L.R. 613. 

Technical Works. — Technical works can- 
not be used to refute an expert witness's opi- 
nion unless the passages to be used are put 
in cross-examination to the witness for him 
to explain them if he can. 22 C.W.N. 745' 
=46 I.C. 593 [23 C. 1 (P.C.) Ref.]. 

Opinion on Medical Matters. — Expert 
medical opinion of a Surgeon who conducted’ 
Post mortem examination is relevant. 12 I.C, 
98=12 Cr.L.J. 485. A doctor’s opinion on. 
the point of a person’s age is entitled to grea- 
ter weight than that of any other person. 
10 O.W.N. 1273=1934 O. 32. 

Trade Mark. — Similarity of trade-mark is- 
a matter for the Court. 49 A. 92=99 I.C. 
353. 

Foreign Law. — Expert opinion on matters 
of foreign law. See 92 I.C. 112=1926 M. 
218. Expert opinion on foreign law, where’ 
it is elaborately laid down in a Cocfe, need 
not be called for — Court should itself inter- 
pret such law. 123 I.C. 600=1930 M. 146* 
The evidence of translators or interpreters 
of Hindu Law texts is not admissible. 12“ 
P. 359=1933 P. 306. 

Sec. 47 . — See also Notes trader secs. 45 
and 46. As to sufficiency of evidence, see 
1934 N. 204. Where a witness deposes that 
a certain document is in the handwriting of 
the accused, the degree of his acquaintance 
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Opening as to handwriting 
when relevant. 


[S. 48 

document was written or signed, the opinion of any 
person acquainted with the handwriting of the person 
by whom it is supposed to be written or signed that 
it was or was not written or signed by that person, is a relevant fact. 

Explanation . — A person is said to be acquainted with the handwriting of 
.another person when he has seen that person write, or when he has received docu- 
ments purporting to be written by that person in answer to documents written 
by himself or under his authority and addressed to that person, or when in the 
ordinary course of business, documents purporting to be written by that person have 
been habitually submitted to him. 

Illustration . 

The question is, whether a given letter is in the handwriting of A, a merchant in London. 

B is a merchant in Calcutta, who has written letters addressed to A and received letters pur- 
porting to be written by him. C is B's cleric, whose duty it was to examine and fide B 3 s correspon- 
dence. D is IPs broker, to whom B habitually submitted the letters purporting to be written by A 
for the purpose of advising with him thereon. 

The opinions of B, C and D on the question whether the letter is in the handwriting or A are 
•relevant, though neither B, C or D ever saw A write. 

48. When the Court has to form an opinion as 
to the existence of any generalc ustom or right, the 
opinions, as to the existence of such custom or right, 
of persons who would be likely to know of its existence 
if it existed, are relevant. 

Explanation . — The expression c< general custom or right ” includes customs 
or rights common to any considerable class of persons. 


Opinion as to existence of 
right or custom, when rele- 
vant. 


•with that handwriting will affect the 
value, though not the admissibility of 
his evidence. 1936 A.L.J. 317=1936 A. 
165. When a witness says that a particular 
document is in the handwriting of a certain 
person whom he knows, it is evidence of a 
fact. The fact that the witness does not also 
say that he knows and is acquainted with the 
handwriting of the person concerned does not 
render that evidence inadmissible. That is 
legal evidence of the handwriting of that per- 
son. The witness need not say in the first 
instance that he knows the handwriting. It is 
•the duty of the opposite party to explore in 
cross-examination the sources of his know- 
ledge, if he is not satisfied with the testimony 
of the witness as it stands. Nor would the 
fact that the document is not before the Court 
render such evidence inadmissible. 178 I.C. 
.324=1938 P.W.N. 403=1938 P. 497; 198 
I.C. 711=1942 Pat. 449. Although it is true 
that under the Evidence Act comparison of 
’handwriting is legitimate enough and the 
view of persons competent to express opinions 
may be in many cases of considerable value, 
.the opinions of those who have not care- 
fully studied the art of caligraphy is not a 
rule of very great utility. The mere fact 
that there is a resemblance between the signa- 
ture alleged to be false and a signature ad- 
mitted to be genuine does not carry great 
weight. If a signature is denied, the onus 
of proving it is % on the party relying on its 
genuineness. 64' I.C. 234 (P.). As to ad- 
missibility of opinions of persons not experts, 
but acquainted with the handwriting of the 
persons concerned, see 18 P. R. 1915 (Cr.) ; 
12 P.W.R. 1915 (Cr.); 18 B. 66; 22 C. 
313; 28 I.C. 722=16 Cr.L.J. 338; 147 P. 
*L.R. 1912=15 I.C. 979; 16 C. W. N. 812; 
.29 O. C. 1=1925 O. 413. It is not im- 
possible for a person unable to read and 


write certain characters to know and to re- 
cognise and prove the handwriting of ano- 
ther in those particular characters, if he had 
had the occasion to see the latter write. 4 
A.W.R. 676=1934 A. 990. When a ques- 
tion has to be decided as to the person by 
whom any document was signed or written, 
then according to sec. 47 the opinion of any 
person acquainted with the handwriting of 
the person by whom it is supposed to be 
written or signed is a relevant fact. But the 
section contemplates only the production of 
the original document and not a copy of it. 
1939 R.D. 105=1939 A.W.R. (B.R.) 167. 

Sec. 48 . — See 1937 P. 463. The answers 
to the questions given in Wilson's Manual 
are clearly admissible under sec. 48, being 
the opinion, as to the existence of a general 
custom or right, of persons who would be 
likely to know of its existence, if it existed. 
They are also admissible under sec. 35 as 
entries relating to a relevant fact contained 
in what may be regarded as a public record 
made by a public servant in the discharge of 
his official duty. I. L.R. (1941) Lah. 154 
=43 Bom. L.R. 432=1941 P.C. 21 (P.C.). 

Sec. 48 and 49. — Where all that the Court 
has to ascertain is the rate of interest 
chargeable on hundies as is fixed by usage, 
the evidence of three persons familiar with 
that usage is sufficient particularly when it 
stands uncontradicted on the record. 1932 
L. 582. See also 39 Bom. L.R. 613. The 
words "usages of any body of men” in sec. 
49 do not cover inferences or conclusions that 
may be drawn on the basis of past experience. 
13 P.R. 1914 (Cr.)=20 I.C. 625. On this 
section, see also 7 I. A. 63=5 C. 744 (P.C.) ; 
23 C. 427; 26 C. 148; 49 I.C. 743; 39 Bom. 
L.R. 613. As to proof of custom opinions 
of persons likely tx> know of its existence are 
admissible. 8 U.W.N. 6. And the weight 
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Illustration . 

The right of the villagers of a particular village to use the water of a particular well is a general 
right within mram'ng of this section. 

Opinion as to usages, 49. When the Court has to form an opinion as to 

tenets, etc., when relevant. the usages and tenets of any body of men or family, — 

the constitution and government of any religious or charitable founda- 
tion, or 

the meaning of words or terms used in particular districts or by particular 
classes of people, 

the opinions of persons having special means of knowledge thereon, are 
relevant facts. 

50. When the Court has to form an opinion as to the relationship of one 
. . person to another, the opinion expressed, by conduct 

“when^rcl^ant 11 reIatl0slship as to the existence of such relationship, of any person 
anu who as a member, of the family or otherwise, has 

special means of knowledge on the subject, is a relevant feet : 

Provided that such opinion shall not be sufficient to prove a marriage in 
proceedings under the Indian Pivorce Act, or in prosecutions under section 494, 
495 j 497a or 498 of the Indian Penal Code. 


(a) The question is, whether A and B were married. 

The fact that they were usually received and treated by their friends as husband and wife^ 
is relevant. 

(b) The question is, whether A was the legitimate son of B. The feet that A was always 
‘treated as such by members of the family, is relevant. 


of their evidence would depend on their po- 
sition and character and of the persons on 
whose statements they have formed their 
opinion. {Ibid.). See also 1933 Sind 213. A 
living witness may state his opinion on the 
existence of a family custom and may state 
as grounds thereof information derived from 
•deceased persons but it must be the expres- 
sion of independent opinion based on hearsay 
and no repetition of hearsay. 8 Luck. 445=10 
-O.W.N. 268=1933 O. 246. Sec. 48 read 
with sec. 60 requires that the person who 
holds the opinion should be called as a witness. 
Statements made by deceased persons after 
the controversy had arisen and therefore in- 
admissible tinder sec. 32 are -not admissible 
under sec. 48 or under sec. 32 (7). State- 
ments cannot be called instances. 1933 O. 246. 
'Where a deed of gift contains an agreement 
transferring one ghumaon of land to the 
donee and also relinquishment of reversio- 
nary rights by a reversioner, the deed, al- 
though it is inadmissible in evidence, for want 
of registration so far as the gift is con- 
cerned, can be admitted in evidence under 
sec. 49 for the collateral purpose of proving 
the relinquishment of reversionary rights . 1939 
Xah. 414. 

Sec. 50. — Difference between English and 
Indian Law. 91 I.C.. 462=1926 M. 475. 
Under sec. 50 the opinion of a person is 
relevant only when the following requirements 
.are fulfilled: — (1) The person whose opinion 
is sought to be given in evidence must be prov- 
ed to have special means of knowledge on the 
.subject; (2) (a) The opinion alone is evi- 
dence, (5) the opinion as expressed by con- 
duct alone is evidence, or, in other words, (i) 
conduct only can be given in evidence, (ii) 
from the conduct given in evidence the Court 
us to see whether it is the result of any opi- 


nion held by the person; (3) The opinion 
which is relevant must be the one as to the 
existence of the relationship. The negative 
opinion, or the opinion as to the non-exis- 
tence of the relationship may not be relevant. 
Under the section, the opinion of a person is 
only a relevant piece of evidence. It still 
remains for the Court to weigh such evidence 
and come to its own opinion as to the "fac- 
tum probandum ” — as to the relationship in 
question. I.L.R. (1942) 2 Cal. 299=75 C. 
L.J. 301=46 C.W.N. 729=1943 Cal. 76. 
Sec. 50 is limited to opinion as expressed by 
conduct and there is no provision in the Act 
making general reputation receivable in evi- 
dence as in English Law. 1926 M. 475. The 
evidence of witnesses that a certain man and 
a woman were regarded as man and wife by 
the members of the community does not come 
within the purview of sec. 50, not being 
an opinion expressed by conduct as to exist- 
ence of such relationship of any person who, 
as a member of the family or otherwise, has 
special means of knowledge on the subject, 
and there is no other statutory provision un- 
der which the evidence can be let in to prove 
marriage. 1933 A. 130=143 I.C. 815. See 
also 1937 Sind 126=31 S.L.R. 71. On a 
question of the legality of the form of mar- 
riage, conduct of parties is admissible. 93 
I.C. 705=1925 M. 497. Proof of paternity 
in case of a person claiming as illegitimate 
son. See 27 M. 32. In case of adultery 
and enticing away a married woman, fact of 
marriage must be strictly proved. 5 C. 566 
(F.B.) ; 13 C.L.R. 125; 5 A. 233 ; 20 A. 
166; 17 Bom.L.R. 75; 100 I.C. 535=1927 
O. 140. The doctrine that the proof as to 
whether there was a marriage between two 
parties is to include a consideration of the 
character and conduct of various relatives 
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51. Whenever the opinion of any living person 
Grounds of opinion when is relevant, the grounds on which such opinion is based 

relevant. are also relevant. 

Illustration . 

An ex p e rt may give an account of experiments performed by him for the purpose of fo rming 
his opinion. 

Character When Relevant. 

52. In civil cases the facts that the character of 
In civil cases character to an Y I** 80 * concerned is such as to render probable 

prove conduct imputed, or improbable any conduct imputed to him is irrele- 
rdevant. vant, except in so far as such character appears from 

facts otherwise relevant. 

In criminal cases, previous 53- In criminal proceedings the facts that the 

good character relevant. person accused is of a good character is relevant. 


and an estimate is to be formed as to whether 
on the whole these relatives prefer the tie 
of concubinage to that of marriage is a 
wrong doctrine regarding proof of marriage. 
The evidence on this subject should not be 
allowed as it is without competence. 56 I. 
A. 201=10 L. 725=1929 P.C. 135=57 M. 
L.J. 366 (P.C.). Where the statement of 
witness giving the pedigree is found to be in- 
admissible under sec. 32 (5), but he deposes 
to facts which establish such treatment as is 
contemplated by sec. 50, it should be admit- 
ted to that extent. 151 I.C. 338=1934 A. 
117. Evidence of notoriety of an adoption 
must be the evidence of a number of people 
who owing to their circumstances are in a 
position to say what was the attitude of the 
alleged adoptive parent is towards the claim- 
ant. A mere statement that an opinion does 
not come, within the scope of sec. 50, the 
only provision of Evidence Act, under which 
evidence of repute is admissible. 1936 B. 
518. See also 1940 Rang. 181. 

Sec. 51. — The Exercise Sub-Inspector is an 
expert in his own department, and is able to 
distinguish liquors, but the Court should un- 
der sec. 51 ascertain the grounds on which 
his opinion is based so as to test it. 1935 
Cr.C. 80=1935 N. 13. Chemical Exami- 
nees report — Value of. 144 I.C. 357—1933 
A. 394. 

Secs. *52-54: Scope— English and Indian 
Law. — The wording of sec. 54 is no doubt 
wide but the object clearly is to lay down 
that evidence of bad character . including a 
previous conviction is a rule irrelevant to 
help to establish an accused person’s guilt 
but that is not to lay down that it may not 
be taken into account in passing sentence. 
(39 B. 326, Foil.); 52 M. 358=56 M.L.J. 
595 . „ , . 

Admissibility of Evidence. — General evi- 
dence of bad character cannot in the first 
instance be given against accused. 7 W.R. 
7 (Cr.); 6 W.R. 92 (Cr.); 59 I.C. 560=2 
L.L.J. 658. Unless evidence has been giv- 
en that he has a good character in which case 
it becomes admissible. But the section does 
not apply to cases in which the'bad character 
of the person is itself a fact in issue. 1928 
O. 430. See also 1930 B. 157. Such evi- 
dence not generally admissible to prove com- 


mission of offence. 1 C.W.N. 146; 1928 O. 
215. But see also 27 C. 139. But if the’ 
evidence of bad character is introduced in 
order to establish a relevant fact, which can- 
not be proved aliunde, the evidence of bad 
character is admissible. Evidence of previ- 
ous conviction is admissible not as proof of' 
bad character but as evidence to prove habit 
and association. 9 Luck. 22=1933 O. 355. 
Proper object of proof of previous convic- 
tion is to determine amount of punishment 
if the accused be found guilty of offence 
charged. 11 B.H.C.R. 90. See also 32 M. 
526; 1928 O. 215. 

Use of previous Conviction. — Where a 
previous conviction is relevant with reference 
to the question of the applicability of sec. 
562, Cr. P. Code, and also on the question of 
punishment, it may be taken into considera- 
tion in giving punishment after the accused' 
is found guilty. 39 B. 326=26 I.C. 995. 
On this point see also 5 C. 768; U.B.R. 
(1908) 2nd Qr. Evidence 1=8 Cr.L.J. 
411; U.B.R. (1892-1906) Vol. I, 82; 26 P. 
W.R. 1910; 14 Bom.L.R. 934=16 Cr.L. 
J. 83; 7 P.R, 1895 (Cr.); 1886 A.W.N. 
47; 5 Bom.L.R. 1034; 14 C. 74; 2 Weir 
760 ; 28 P.L.R. 313=1927 L. 549. 

Illustrative Cases. — The fact that an ac- 
cused is of bad character or is reputed to be 
a thief or a habitual thief is no evidence 
against him for a charge under sec. 401, I. 
P. Code. 13 P.R. 1914 (Cr.)=26 I.C. 625. 
See also 60 I.C. 331=5 P.L.J. 706. In a. 
proceeding under sec. 110, Cr. P. Code, a list 
of crime which a Police Officer has suspect- 
ed the accused to have committed, is inad- 
missible to establish the reputation^ of the 
accused. 13 I.C. 102; 62 I.C. 543=22 Bom. 
L.R. 1274. The past history of a gang of 
dacoits would be significant only if an of- 
fence under sec. 400, Penal Code, has been 
made out. 13 I.C. 279=16 C. W. N. 69. 
Statement by a prosecution witness in a pro- 
secution for riot that he had brought a case 
under sec. 107, Cr. P. Code, against some 
of the accused who had been bound over is 
admissible not for proving the bad character 
of the accused but as part of the res gestae , 
the events which had transpired before ana 
which led up to the riot with which the ac-* 
cased were charged. 17 I.C. 565=40 G 367.. 
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*[54. In criminal proceedings the feet that the 
Previous bad character accused person has a bad character is irrelevant, un- 
not relevant, except in j ess evidence has been given that he has a good character, 

in which case it becomes relevant, 

Explantion (i). — This section does ^ not apply to cases in which the bad 
character of any person is itself a fact in issue. 

Explanation (2). — A previous conviction is relevant as evidence of bad- 
character. J 

55. In civil cases the fact that the character of 
Character as affecting an y p erson is such as to affect the amount of damages 
-damages. which he ought to receive, is relevant. 

Explanation . — In Ss. 52, 53, 54 and 55, th e word “ character M includes 
both reputation and disposition ; but, 2 [except as provided in sec. 54] evidence 
may be given only of general reputation and general disposition, and not of parti- 
•cular acts by which reputation or disposition were shown. 

PART II. 

On Proof. 

CHAPTER III. 

Facts which need not be proved. 

Fact judicially noticeable 56 . No fact of which the Court will take judi- 

need not be proved. cial notice need be proved. 

Facts of which Court 57. The Court shall take judicial notice of the 

must take judicial notice. following facts : — 


LEG. REF. 

'* 1 This section was substituted for the ori- 
rginal section by Act III of 1891, sec. 6 . 

2 These words and figures were inserted by 
Act III of 1891, sec. 7. 

As to evidence of conduct as affecting cha- 
racter, see 25 S.L.R. 55=1927 Sind 22. See 
1928 L. 647 as to the value of past good 
character. 

Sec. 54. — Evidence of bad character of 
■accused is admissible to prove the motive for 
‘Crime. 5 P. 63=93 I.C. 884; 1928 O. 430. 
Sec. 54 does not relate to the manner of 
proof of previous convictions, and relates only 
to the proof of previus convictions in cer- 
tain cases. I.L.R. (1941) Kar. 308=1941 
Sind 173. In cases of crime where it is 
thought desirable by the prosecution to bring 
•evidence of previous conduct of similar cha- 
racter to the suggested crime, before the 
jury, the intention of sec. 54 is not infringed 
and evidence pointing to directly similar 
conduct is admissible. Sec. 54 refers to 
specific evidence of bad character not confin- 
ed to acts similar to the crime, which was 
being investigated which may influence the 
jury on the question of motive which is dealt 
with in the same conviction. Such a motive 
must be the same kind of motive that in all 
probability actuated the mind of the accused 
or may have actuated his mind in committing 
the crime for which he is being tried* 1936 
C. 469. A statement elicited from a prose- 
cution witness in a sessions trial by way of 
cross-examination, as to the opinion of an- 
other witness about the bad character of the 
accused, does not amount to evidence of bad 
character, when the statement was not elicited 
for the purpose of proving what sort of cha- 
racter the accused bore but with the colla- 
teral object of showing that the other witness 


was resiling from the evidence which he gave 
before the committing Magistrate, and the 
admission of that statement does not, there- 
fore, contravene the provisions of sec. 54. I. 
L.R. (1939) 1 C. 337. See also 1939 P.W. 
N. 627=1940 P. 14. 

Sec. 54, Expl. (1 ). — See 7 O.W.N. 862 
=1930 O. 455. 

Sec. 55 . — See 10 C.W.N. 522=3 C.L.J. 


349; 2 C.P.L.R. 198; 41 I.C. 696; 1932 N. 
158. 


Sec. 56: Judicial Notice— Notorious 
facts. — Judges are entitled to take judicial 
notice of any notorious fact without requir- 
ing actual positive evidence. 24 M.L.J. 211 
=18 I.C. 257. A Court can take judicial 
notice of facts transpiring in Court. 121 I. 
C. 337. 

Sec 57: Section not exhaustive. — The 
list given is far from complete; and Anglo- 
Indian Courts take judicial notice of the ordi- 
nary course of nature, the meaning of English 
words, and all other matters which they are 
directed by any other Act to notice, such as 
in Bengal, lists of landholders who have not 
made road cess returns (Ben g. Act IX of 
1880, sec. 19) ; in Madras, by-laws framed 
by the Commissioners of Police (Mad. Act 
III of 1866, sec. 4) ; in Bombay, notifications 
in the Gazette (Bom. Act X of 1866, sec. 
4) ; in Oudh the list of talukdars and grantees 
published by the Chief Commissioner (Act 
I of 1868, sec. 10) (Whitley Stokes', VoL II, 
p. 837). See also 19 37 P. 463 (Sifton's 
Settlement Report). In 10 C.L.R. 469, the 
Court refused to take judicial notice of the 
seal of a Kazi or Sudr Amin whose appoint- 
ment said to have made about 1820, was not 
proved. Though Courts take judicial notice 
of judgments, it does not follow that all 
statements of facts contained in judgments 
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(1) 1 [AJ 1 Indian laws ;] 

(2) all public Acts passed or hereafter to be passed by Parliament, and 
all local and personal Acts directed by Parliament to be judicially noticed ; 

(3) Articles of war for Her Majesty’s Army 2 [Navy or Air Force] ; 

(4) the course of proceeding of partliament and x [of the legislatures es- 
tablished under any laws for the time being in force in British India.] 

Explanation . — The word #c Parliament 99 in clauses (2) and (4) includes — 

(i) the Parliament of the United Kingdom of Great Britain and Ireland ; 
(it) the Parliament of Great Britain ; 

(iii) the Parliament of England ; 

(iv) the Parliament of Scotland ; and 

S the Parliament of Ireland ; ^ 

) the accession and the sign manual of the Soverign for the time being- 
of the United Kingdom of Great Britain and Ireland : ^ 

(6) all seals of which English Courts take judicial notice : the seals of all 
the Courts of British India, and of all Courts out of British India, established* 
by the authority of the ^Central Government or the Crown Representative] ; 
the seals of Courts of Admiralty and Maritime jurisdiction and of Notaries Public, 

- And all seals which any person is authorised to use by any Act of Parliament or 
other Act or Regulation having the force of law in British India ; 

(7) the accession to office, names, titles, functions and signatures of the 
persons filling for the time - being any public office in any part of British India, 
if the fact of their appointment to such office is notified in x [any Official Gazette] ; 

(8) the existence, title and national flag, of every State or Sovereign recog- 
nised by the British Grown ; 

(9) the divisions of time, the geogrpahical divisions of the world, and public 
festivals, fasts and holidays notified in the Official Gazette ; 


LEG. REF. 

1 Substituted by A.O., 1937. 

2 These words were substituted for the 
words "or Navy*’ by sec. 2 and Sch. I of the 
Repealing and Amending Act, V of 1927. 


must be taken judicial notice of. 19 S.L.R. 
576=1926 Sind 161. The Courts cannot 
take judicial notice of theft on Railways. 
1928 L. 837. The Court can take judicial 
notice of the fact that "the present political 
movement” is in fact a movement prejudicial 
to the public safety or peace. 36 C.W.N. 
1158. 

Registered Letter. — Court may take 
judicial notice of the fact that a registered 
letter takes at least 24 hours longer than 
ordinary letter. 99 I.C. 622=1927 A. 215. 

Custom of Right of Privacy. — In Oudh 
see 13 O.LJ. 512. See also 93 I.C. 332= 
1926 O. 352. As to judicial notice of the 
existence of a local custom, see also 91 I.C. 
583=1926 O. 101. 


Signature of a Gazetted Officer.— The 
Court can take judicial notice of the signa- 
ture of gazetted officer of the British Gov- 
ernment and therefore the genuineness of 
his signature is not a matter which, unless 
the Court deems it necessary, need be prov- 
ed. The applicability of the sub-section is 
not contingent on the exhibition of a copy of 
the % Port St. George Gazette containing a 
notification of his appointment as such offi- 
ce. 44 M.L.J. 557=72 I.C. 515=1923 M. 
fmi* As to judicial notice of power-of- 
attomey given under seal of notary public, 
see 41 Bom.L.R, 530=1. L.R. (1939) Bom. 


347. Honorary Magistrate’s signature is 
taken judicial notice of only when made in 
his official capacity. 5 I.C. 537. Courts take 
judicial notice of attestation and signature 
of such Registrar. 105 I.C. 422. As to sig- 
nature of Justice of the Peace, see 1 Beng. 
L.R. 15 (Cr.). It is not correct to say that 
a lease because it is executed by the special 
manager of the Court of Wards is entitled 
to be taken into consideration by Courts even 
if they are not proved. 1942 O.W.N. (B.R> 
152. Judicial notice of Agra division re- 
cords being destroyed during the Great In- 
dian Mutiny. See 22 A. 224. For cases 
where appropriate books were referred to, 
see 17 A. 456 (P.C.) ; 12 C.L.R. 86; 22 C. 
W.N. 745 ; 32 C. 1 (P.C.) ; 1 B. 369. Law 
Reports, 23 C. 289; 12 C.L.R 86; 10 C 140; 
24 A. 445; 15 B. 452 (457) ; Medical works, 
12 C.L.R. 86; 10 C. 140; 14 A. 445; 15 B. 
452 (457); 23 C. 604 (608). Mill’s His- 
tory of India, Mill’s Political Economy, 
Harrington’s Analysis, Sanads Treaties. See 
3 W.R. (Act X Rul.) 29; 7 B.L.R. 63; 15 
W.R, (Cr.) 25; 15 M. 241. As to other 
histories (as) Menon’s History of Travancore, 
see 12 M. 495. Vernacular histories which 
have never received any recognition as his- 
torical works of value and reliability relat- 
ing to matter of public or general interest 
are inadmissible in evidence. 1942 O.W.N. 
657=1943 Oudh 91 . Books dealing with 
custom of communities by public officer. 49 
A. 848 (Production of a gazette is sufficient 
proof of Court notification). 1928 A. 355. 
Before judicial notice could be taken of 
passages in books relating to an alleged 
tradition something more than the mere exist- 
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the territories under the dominion of the British Crown ; 
the commencement, continuance and termination of hostilities bet* 
ween the British Crown and any other State or body of persons ; 

(12) the names of the members and officers of the Court, and of their deputies 
and subordinate officers and assistants, and also of all officers acting in execution 
of its process, and of all advocates, attorneys, proctors, vakils, pleaders and other 
persons authorised by law to appear or act before it ; 

(13) the rule of the road x [on land or at sea.] 

In all these cases 2 and also on all matters of public history, literature- 
science or art, the Court may resort for its aid to appropriate books or dociL, 
ments of reference. 

If the Court is called upon by any person to take judicial notice of any feet, 
it may refuse, to do so, unless and until such person produces any such book or 
document as it may consider necessary to enable it to do so. 

58. No fact need be proved in any proceeding which the parties thereto or 
their agents agree to admit at the hearing, or which, 
Facte admitted need not before the hearing, they agree to admit by any writing 
be proved. under their hands, or which by any rule of pleading 

in force at the time they are deemed to have admitted by their pleadings : 

Provided that the Court may, in its discretion, require the facts admitted: 
to be proved otherwise than by such admissions. 


LEG. REF. 

1 Inserted by Act XVIII of 1872, sec. 5. 

2 For an additional case, see Civil- Proce- 
dure Code, 1908, sec. 84 (2). 


ence of the passages would have to be prov- 
ed before the passages could be regarded as 
evidence of the existence of the tradition. 
It must be shown that the writer had 
special knowledge of the alleged tradition or 
the tradition is a repetition of that given in 
the history. 1937 L. 529. A Court may 
take judicial notice of the course of proceed- 
ings in the Legislative Assembly but there 
should be some indications on the record 
when and in what circumstances, the speci- 
fied statements were made. The Court should 
also be careful to avoid the impression of 
mixing up proof of the making of the state- 
ments and of the truth of such statements 
themselves. 1943 Lah. 298. 

Sec. 58. — Under sec. 58 no fact need be 
proved in any proceedings which parties 
thereto or their agents agree to admit at the 
hearing. Hence where a counsel of a 
party admits a fact, it need not be proved 
against that party. 1942 O.W.N. (B.R.). 
180=1942 O.A. 274. Section applies to 
criminal trial as well as criminal cases. 91 
I.C. 233=27 Cr.L.J. 57=1926 O. 245. See 
Rat. 769; 5 B. 143; U.B.R. 1907, Evid. 1; 
6 M.I.A. 521 (proof of will) ; 6 B.L.R. 
App. 49 (proof of documents not disputed) ; 
1924 R, 155 (Partition admitted — Unregis- 
tered deed — If admissible). Admission made 
in course of examination — No necessity to 
prove. See 8 Bur.L.T. 18. Mortgage unre- 
gistered— Effect of an admission. See 6 
Bur.L.T. 131=20 I.C. 666. When an agree- 
ment sued upon is admitted by the defendant 
proof of it is dispensed with. A Court can- 
not dismiss a suit based on an admitted docu- 
ment on the ground that the document was 
nor sufficiently stamped. 4 Bur.L.T. 171= 
11 I.C. 810. Admission of mortgage in writ- 


ten. statement— Proof of loss of original or 
contents of certified copy — Not necessary. 

1934 L. 898. Admission of mortgage in plea- 
dings — Attestation by one witness — No< 
proof required. See 4 Bur.L.T. 182=11 I. 
C. 850. SV* also 20 N.L.J. 21=169 I.C. 
323; 13 N.L.R. 121; 42 B. 352=20 Bom. 
L.R. 354=45 I.G 555; 42 M. 41=35 M.L. 
J. 555. Sec. 58 cannot be used to bind the 
party who has made an admission of the 
genuinenness of a document, when such ad- 
mission is accompanied by a legal plea that 
the contract and the other facts mentioned in 
that document could not be relied upon by 
the opposite party owing to the provisions 
of the statutory law relating to registration. 

1935 Pesh. 12. In spite of waiver of proof 
by an admission under sec. 58 a note or other 
instrument insufficiently stamped cannot be 
acted upon or decree given upon it, unless 
apart from the note, there is an independent 
cause of action for the loan. 1933 M. 117 
=164 M.L.J. 79. Suit on promissory note-r- 
Defendant admitting execution and pleading 
discharge — Promissory note subsequently dis- 
covered to be insufficiently stamped — Objec- 
tion to suit — Sustainability. 1932 M. 693= 
63 M.L.J. 303. Fact alleged in plaint and 
not denied in written statement may be esta- 
blished as admission. See 4 Bur.L.T. 26= 
9 I.C, 470. Pleader consenting to admit in- 
admissible evidence in criminal case— Con- 
viction on such evidence — Propriety. 28 M. 
L.J. 329. Accused's pleader admitting pos- 
session of cocaine — Court acting on the same 
is irregular. 30 Bom. L.R. 646=52 B.*686= 
1928 B- 241. An admission in pleadings as 
to the execution of a document dispenses with 
the necessity of proof of execution even 
though such document is one required by law 
to be in a certain form or proved in a certain 
way. But such an admission does not dis- 
pense with the proof of the right of the plain- 

' tlC to sue on such mortgage when he fa on ly 
a transferee of the mortgage light and when 
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CHAPTER IV. 

Op Oral Evidence. 

Proof of facts by oral 59* All facts, except the contents of documents 

-evidence. may be proved by oral evidence. 

Oral evidence must be 6o. Oral evidence must, in all cases whatever, 

• direct. be direct ; that is to say — 

if it refers to a fact which could be seen, it must be the evidence of a wit- 
ness who says he saw it ; 

if it refers to a feet which could be heard, it must be the evidence of a wit- 
ness who says he heard it ; 

if it refers to a feet which could be perceived by any other sense or in any 
--other manner, it must be the evidence of a witness who says he perceived it by 
that sense or in that man ner ; 

if it refers to an opinion or to the grounds on which that opinion is held, 
•it must be the evidence of the person who holds that opinion on those grounds : 

Provided that the opinions of experts expressed in any treatise commonly 
. offered for sale, and the grounds on which such opinions are held, may be proved, 
by the production of such treatises if the author is dead or cannot be found, or has 
become incapable of giving evidence, or cannot be called as a witness without an 
. amount of delay or expense which the Court regards as unreasonable : 

Provided also that, if oral evidence refers to the existence or condition of 
. any material thin g other t h a n a document, the Court may, if it thinks fit, require 
. the production of such material thing for its inspection. 

CHAPTER V. 

Of Documentary Evidence. 


Proof of contents of 6i. The contents of documents may be proved 

. documents. either by primary or by secondary evidence. 


there is a denial of the transfer in plaintiff ’s 
favour. I.L.R. (1943) Kar. 420. 

Seo. 59. — Proof by oral evidence (o') of 
.adjustment of accounts. See Beng.L.R. 
(Supp. VoL) (I\B.) 3; (h) of payment of 
money. 1 A. 442. Value of documentary 
evidence. When there is conflict of oral evi- 
dence, see 4 M.I.A. 408; 2 Beng. T 4. lt . (P.O.) 
8. See <Oso 1 M.I.A. 43. 

Seo. 60: Scope or Section. — See 12 
Beng-IiJB. (App.) 18; 1924 R. 363. Sec. 48 
read "with. sec. 60 requires that the person 
who holds the opinion should be called as a 
■witness. Statements made by deceased per- 
sons after the controversy had arisen and 
therefore inadmissible under Bee. 32 are not 
.admissible under sec. 48 or under sec. 32 
(7). Statements cannot be called instances. 
8 Luc fc. 445=1933 O. 246. See also 41 0. 
■W.bT. 1103. As to persons, who can give 
opinion evidence, see 25 M. 209; 23 A. 37. 
As to evidence of admission, see 5 M. 239; 
4 L33. 121; 2 Weir 762. Where, on a 
charge of plying a car for hire without per- 
mit, the constables only deposed to what a 
passenger told them (and that passenger was 
not examined). JB eZd, such evidence was ex- 
■ eluded by sec. 60. 1933 M.WJST. 1424. When 
/hearsay relevant evidence. See 5 Bom.L.R. 
762; 52 M.LJ. 376 (P.O.) ; 24 L.W. 227; 
41 C.W.N. 1103 (evidence of family tradi- 
tion). The evidence given by persons who 
say that they recognised after some tune a 
particular person as the spn of so and so 
. eppnpt bq Tbpt evidence really re- 

flates to their own perception when they saw 


that particular person after his appearance 
and the recollection of their past perception 
of the said person before his disappearance. 
47 C.W.N. 9=1942 CaL 498 (S3.). State- 
ment by person as to what another reported 
to him, how far evidence, see 97 LO. 785= 
1926 M. 1003. Circumstantial evidence not 
excluded. 1927 C. 498. Reliance on text- 
books without expert evidence. See 22 O.W. 
N. 745 s 38 M. 466. Certified copy of trans- 
lation of judgment. 4 LO. 579. The value 
of the evidence admissible under secs. 82, 
49 and 60 depends on the character of the 
witnesses who depose to what they heard from 
deceased persons and also on the characters 
of the deceased and whether they were expres- 
sing their own opinion or merely repeating 
hearsay. 1933 Sind 213. 

Secs. 60 and 67: Prior Statements- — 
Mode op proop. — Secs. 60 and 67 deal re Sr 
pectively with the proof of oral and written 
statements. These two sections do not lay 
down that such statements can be proved 
only by calling the deponents. 1941 B.D. 
503=1941 O.A. (Supp.) 460. 

Secs. 60 and 118. — Evidence of state- 
ments made by a child to other people, or 
of conduct amounting to a statement, is not 
admissible in a criminal trial, when such 
child is not examined as a witness by reason 
of incompeteney to depose. I.L.R. (1941) 
2 Cal. 180=1942 Cal. 214. 

Sec. 61. — The fact that the man produce 
ing a document used the same to settle dis- 
putes between the villagers, ahd that- before 
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62. Primary evidence means the document itself 
Primary evi cnee. produced for the inspection of the Court. 

Explanation (1). — Where a document is executed in several parts, each 
part is primary evidence of the document. 

Where a document is executed in counterpart, each counter part being 
executed by one or some of the parties only, each counterpart is primary evidence 
as against the parties executing it. 

Explanation (2). — Where a number of documents are all made by one uni- 
form process, as in die case of printing, lithography, or photography, each is primary, 
evidence of the contents of the rest ; but, where they are all copies of a common 
original, they are not primary evidence of the contents of the original. 

Illustration . 

A person is shown to have been in possession of a number of placards, all printed at one time 
from one original. Any one of the placards is primary evidence of the contents of any other, but no 
one of them is primary evidence of the contents of the original. 

Secondary evidence. 63. Secondary evidence means and includes — 


him the document was in the possession of his 
father# does not make the document a true 
eopy of the original (chitta). 49 O.L.J. 546 
£=1929 0. 459. 

Seo. 62. — One specimen of a newspaper 
is not a copy of another specimen of the same 
newspaper of the same date. There is no re- 
lation between them of copy and original. 
They are all counterpart originals, each 
being primary evidence of the contents 
of the rest. 1930 L. 371. To bring docu- 
ment under Expl II to sec. 62, the whole 
document, together with the signature there- 
to, if any, must be made by one uniform pro- 
cess. Where a letter together with several 
copies are prepared by one process^ namely, 
typing on a typewriter, and on e of them alone 
•is afterwards signed separately, but the rest 
were only initialled, it cannot be said that 
the signature of Ike one and the initials on 
the rest have been made by one uniform pro- 
cess. The copies therefore cannot be held 
to be a primary evidence of the lettex. 1937 
M. 806= (1937) 2 M.L.J. 381. An agree- 
ment to pay rent for house property does not 
require to be attested and can, therefore, be 
proved under sec. 62 by the production of the 
document itself from proper custody. It is 
only when a document is required by law to 
be attested that it shall not be used as evi- 
dence in view of sec. 68 until one attesting 
witness at least has been called for the pur- 
pose of proving its execution. 1943 B.D. 
117 (2). 

Sec. 63. — The question whether secondary 
evidence was in any case rightly admitted 
depends largely on the discretion of the 
Judge of first instance and his conclusion 
should not be overruled by the Court of ap- 
peal except in a very clear case of miscar- 
riage. 55 B. 103=32 Bom.XjJJ.. 1385=1931 
B. 105. See also 1945 A-W.N. (Bev.) 124= 
1945 B.D. 264. Counterfoils of original re- 
ceipts are admissble only on proof of loss 
of originals. 39 PXJL 702=1937 L. 370. 

' Copy of a copy is not evidence. 7 A. 738. 
But it may be admitted in evidence by con- 
ey G.M. — 297 


sent of parties. 1928 M. 1255. Proof of 
copy being correct copy is not proof of the 
original (i.e.) of its execution, genuineness, 
etc. 22 W.B. 208. Secondary evidence — Ab- 
sence of evidence of comparison with origi- 
nal — Objection 011 seope of — When to be 
taken — Copies admitted in appeal without ob- 
jection in second appeal — Competency. 17 
P.L.T. 709. See also 45 C.W.N. 654=1941 
Cal. 506. Newspaper copy of a letter not prov- 
ed to have been written by the accused is not 
evidence. 8 A.E.J. 302=10 I.C. 832. 
Secondary evidence of a document 
which has not been proved to have been writ- 
ten by accused or even existed, cannot be ad- 
mitted. A copy of a newspaper publishing 
a defamatory letter cannot be used as seeond- 
dary evidence to prove a letter which has not 
been found or even proved to have existed. 
10 I.C. 832. A copy of a copy, in the ab- 
sence of proof of comparison with the origi- 
nal is not good secondary evidence of the 
original*, in the absence of consent. 48 XuW. 
650= (1938) 2 M.L.J. 883. Where the pro- 
duclion of a certified copy of a document is 
otherwise justified by the law, the fact that 
the witness called in to prove the due execu- 
tion of the original by the executant had not 
as a matter of fact seen the original, doe® 
not affect the legal proof of the document 
produced which is admissible under sec. 63 
(1). 1943 A.L.W . 116. 

Ck (3). — See 1924 N. 3 75; 20 L.W. 719. 
A printed copy of the deposition of a party 
in English, which deposition came up to the 
Madras High Court in 1900 on appeal, is ad- 
missible in evidence, as it is the practice of 
the Madras High Court since 1900 after 
Government Press took up the printing of the 
High Court papery that before giving the 
final order for striking off, it would be com- 
pared with the original (1927 P. 61, Bel 
on.) 115 I.C. * 147=1929 M. 187. Sec. 63 
is exhaustive of the meaning of * secondary 
evidence . 7 An * abstract translation 9 which 
does not purport to be a 'copy 9 or even a full 
and complete translation of the document, 
but is merely a summary of its terms,' is in- 
admissible. 39 PX.B. 602=1937 L. 370. 
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( 1 ) certified copies given under the provisions hereinafter contained 1 ; 

(2) copies made from the original by mechanical processes which in them- 
selves insure the accuracy of the copy, and copies compared with such copies. 

(3) copies made from or compared with the original ; 

(4) counterparts of documents as against the parties who did not execute 

them ; 

(5) oral accounts of the contents of a document given by some person who 
has himself seen it. 

Illustrations. 

(a) A photograph of an original is secondary evidence of its contents, though the two have 
not been compared, if it is proved that the thing photographed was the original. 

(£) A copy compared with a copy of a letter made by a copying machine is secondary evi- 
dence of the contents of the letter if it is shown that the copy made by the copying machine was 
made from the original. 

(c) A copy transcribed from a copy, but afterwards compared with the original, is secondary 
evidence ; but the copy not so compared is not secondary evidence of the original, although the 
copy from which it was transcribed was compared with the original. 

{(£) Neither an oral account of a copy compared with the original nor an oral account of a 
photograph or machine copy of the original, is secondary evidence of the original. 

- Proof of documents by 64. Documents must be proved by primary 

primary evidence. evidence except in the cases hereinafter mentioned. 

Cases in which secondary 65. Secondary evidence may be given of the 

evidence relating to docu- existence, condition or contents of ta document in the 
ments may be given. following cases 

(a) when the original is shown or appears to be in the possession or power — 


LEG. BEE. 

3 j See see. 76 a infra. 

An uncertified eopy of a deposition can be 
. used as secondary evidence only if it can he 
regarded as a copy made from or compared 
with the original. Where the man who is 
alleged to have made the copy is dead and 
so also the man who compared it with the ori- 
ginal, and their signatures only have been 
proved by a clerk who was acquainted 
with their handwriting, it cannot be ac- 
cepted as evidence as it is not sufGLeiently 
proved that it was made from or compared 
with the original. 73 G.L.J. 159=45 C. 
W.N. 654=1941 0. 506. 

Cl. (5 ).— See 22 A.L.J. 864=80 I.G. 939 
=1924 A. 792. Survey and Settlement Re- 
port which was based on a jamabandi, the 
original of which was not produced and which 
itself was not exhibited in evidence, cannot 
be treated as secondary evidence of the con- 
tents of the jamabandi statement under d. 
(5), sec. 63 or under any other section. (1928 
P. 284, reversed.) 32 Bom.L.R. 515=59 M. 
L.J. 731=1930 P.C. 45 (P.O.). 

* ‘ Person who has been”, meaning or. — 
Evidence that witness saw the document and 
heard it r e ad out if admissible. See 64 IA. 
61=5 B. 18=52 M.LJ". 376 (P.O.). Under 
the section the evidence of the contents of a 
document must be given by a person who had 
seen those contents, i.e., who had read the 
document. The evidence of a person not 
knowing the language of the document is in- 
admissible. 12 B.D. 500=112 1.0. 310. 

Sec. 65: AppiiicABiLiTV. — Secondary evi- 
dence should not be allowed unless the cir- 
cumstances are a sufficient justification under 
the Evidence Act, for reception of secondary 


in lieu of primary evidence. 1933 P. 468. 
An income-tax return is not a document or a 
public record of a private document within 
the meaning of sec. 74 and so sec. 65 does 
not apply. 56 B. 324=34 Bom.L.B. 236. 

Where a party has taken all the necessary 
steps for the production of an original docu- 
ment but the document is not produced by 
the person in whose possession it is, he being 
alleged to be in collusion with the opposite 
party, the former is entitled to offer secon- 
dary evidence as to the contents of the docu- 
ments in question. 22 PUT. 200. The dis- 
cretion exercised by the trial Court in admit- 
ting secondary evidence on the ground that 
the original is lost should not ordinarily be 
interfered with in appeal. It is true that in 
a case where the admissibility of the document 
is not challenged, the erroneous omission in 
* the trial Court to object to the admission of 
the evidence would not make that evidence 
relevant; but this principle applies only 
where the evidence or document is per 8e irre- 
levant or inadmissible and no objection, was 
taken to its admissibility. Where evidence 
is admitted in the trial Court without any 
objection to its reception and the evidence is 
admissible and relevant, then no objection 
will be allowed to be taken to its reception at 
any stage of the litigation on the ground of 
improper proof. But if the evidence is ir- 
relevant or inadmissible, omission to take ob- 
jection to its reception does not it ad- 
missible and objection may be raised in 
appeal for the first time. 47 BomXJL 962. 

_??■ of section. See 49 A. 78 

“~r . A.L.J. 964. Any secondary evidence is 
admissible here. 16 IA. 126=16 O. 768 (P. 
"•); “Produce” means only procure the pro- 
duction or give It in evidence. 1980 A. 660, 
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of the person against whom the document is sought to be proved, or 
of any person out of reach of, or not subject to, the process of the Court, 
or, 

of any person legally bound to produce it, 

and when, after the notice mentioned in section 66, such person does not 
produce it ; 

(A) when the existence, condition or contents of the original have been 
proved to be admitted in writing by the person against when it is proved or 
by his representative in interest ; 

(c) when the original has been destroyed or lost, or when the party offering 
evidence of its contents cannot, for any other reason not arising from his own, 
default or neglect, produce it in reasonable time ; 

(d) when the original is of such a nature as not to be easily moveable ; 

(e) when the original is a public document within the meaning of 
section 74 ; 

(j) when the original is a document of which a certified copy is permitted 
by this Act, or by any other law in force in British India, to be given in evidence ; 


A statement of a witness abstracted in a 
judgment is not even secondary evidence of 
the statement and cannot be mad© use of in 
lien of the original statements itself. 53 M. 
952=60 M.L.J . 14. It is doubtful whether 
a copy of a list attached to a plaint obtained 
from some record in the Revenue Court is 
admissible in evidence. 7 O.W.N. 1079=14 
R.D. 664. Secondary evidence is necessary 
before any presumption under sec. 90 can 
be made. 1930 A, 550. Oral evidence can- 
not be given to prove the contents of a letter 
which was neither produced nor called for. 
26 C. 53. The copies of the letters from the 
accused to his co-conspirators which were in- 
tercepted and re-posted are admissible in evi- 
dence. It is not necessary that the prosecu- 
tion should go through the formalities of mak- 
ing a formal application to his associates to 
produce the original letters. 1933 A. 498. 
Where a lease deed is in the possession of the 
defendants, and they failed to produce it 
though summoned twice to do so, secondary 
evidence of the same is admissible. L.R. 3 
A. 8 (Rev.). Where a document of title 
which is in possession of a party is not pro- 
duced by him after notice to produce the 
same, the party giving notice is entitled to 
give secondary evidence of the document 
under sec. 65 (0) and sec. 66, proviso (2). 32 
BomXuR. 1435=1931 B. 33; 34 P.L.R, 929 
=1933 L. 945. See also 206 I.O. 126=1943 
Pat. 218. Certified copy of a registered 
deed is sufficient proof when the original of 
that deed is in the possession of the opposite 
party. 1928 A. 394. Also when the original 
is filed in another Court and could not be got 
without delay. 1930 O. 479. Where the ori- 
ginal of a document cannot be admitted in 
evidence on the ground of privilege tinder sac. 
124 no secondary evidence of its contents can 
be given. 1937 M.W.N. 746=1937 M. 807 
=(1937) 2 HXJ. 381. Under sec. 65 (a) 
secondary evidence of the contents of an in- 
eome- tax return would not he admissible. The 
Income- tax Officer is subject to every process 
of the Court. 1939 M. 546=(1939) 1 HJU 


J. 791. A profit and loss statement and a 
statement showing the details of net income 
filed by an assessee in support of his return 
of income furnished under sec. 22 of the In- 
come-tax Act, are public documents with re- 
ference to sec. 74 of the Evidence Act of which 
cerfied copies would be admissible under 
sec. 65 (e) of the Evidence Aet. There is 
nothing in sec. 54 of the Income-tax Act 
which prohibits a party from putting in evi- 
dence a certified copy of an income-tax re- 
turn if that return is a public document. It 
would be putting an unwarranted restriction 
on the words 6 1 documents forming the act or 
'records of the acts’* in sec. 74 (1) of the 
Evidence Act to say that they should be con- 
jfined to those parts of an income-tax record 
/which the Income-tax Officer has himself pre- 
pared and to exclude documents, which he has 
]himself called for or which have been admit- 
ted to the record for the purposes of the 
assessment. I.L.R. (1940) Mad. 450=1940 
;M. 768= (1940) 2 M.L.J. 257 (E.B.) . But 
also I.L.R. (1940) M. 329=50 L.W. 815 
=1940 M. 161; 1940 O. 187=43 O.W.N. 
1169. Registered private receipt is not a 
public document. 47 O.W.N. 607 (P.G.). 
An order of a District Magistrate under R. 
56 of the Defence of India Rides is a public 
document within the meaning of sec. 71 of the 
Evidence Act, and hence the only manner in. 
(which such a document may be legally proved 
is by production of the original or by a certi- 
fied copy of the original. 24 Pat. 143=A.I. 
R. 1945 Pat. 210=1945 P.W.N. 65. 

Dost Document. — If it is found that a 
document has been lost, secondary evidence 
may be given and whether proof is suffiicient 
in a case is a question of fact. B.R. 4 A. 
201 (Rev.). The law requires proof of the 
Existence of certain circumstances before 
secondary evidence by production of a certi- 
fied copy of a document would be permissible, 
and when there is no attempt whatever to 
establish the necessary circumstances, secon- 
dary evidence cannot be admitted. In order 
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to enable a party to offer secondary evidence 
of tte contents of a document under the pro- 
viso to cl. (e) of sec. 65, it must be establish- 
ed that the document had actually been lost 
or destroyed, or shown to the satisfaction of 
the Court that the non-production of the docu- 
ment does not arise from his neglect or de- 
fault, I.L.R. (1943) Kar. 420. Agreement 
to relinquish unregistered but enforceable 
under the doctrine of part performance — 
Secondary evidence of its contents may be 
given if it is lost. 1929 R. 181. Loss of 
original of documents produced merely as 
evidence should be proved. 122 I.C. 751. 
Entries in Patwari 's fist made after inquiry 
and inspection of receipts are only secondary 
evidence and they are inadmissible unless the 
conditions laid down in this section are satis- 
fied. 12 B.D. 398=111 I.C. 843. Sec. 65 
(c) is inapplicable to the case of previous con- 
viction and secondary evidence could be ad- 
missible to prove previous convictions in cases 
where the records of the previous trials and’ 
convictions have been destroyed and are not 
available. But a mere conviction slip is not 
such secondary evidence. IXiJEfc. (1941) 
Kar. 308=1941 S. 173=43 Cr.L.J. 212. On 
this clause, see also 5 P. 777 * referring to 6 
M. 80 j 27 C. 639 (P.O.); 24 L.W. 227; 105 
IXJ. 502; 8 P.L.T. 510=1927 P. 61. (Ori- 
ginal of public document destroyed — Secon- 
dary evidence admissible) ; 1926 O. 161 (Ori- 
ginal telegram destroyed). See also 1937 R.D. 
119; 14 LA. 71; 8 W.R. (1864) 301 (Decree 
destroyed during mutiny); 22 WJEL 303; 5 
C. 885; 7 O. 98; 6 C.LJR. 199 (Document 
destroyed by fire) ; 1937 R.D. 119 ; 11 P. 569 
p=138 I.C. 419=1932 P. 157 (Record room 
burnt during mutiny.) As to evidence of 
search before document can be considered 
to be lost, see 19 O. 438; 49 1.0. 1006. Docu- 
ment — Lost in Court — Secondary-evidence ad- 
missible. 144 I.O. 812=1933 L. 782. As 
to value of lathandi papers a secondary evi- 
dence of certificate of sale, see 21 W.E. 333. 
A compromise filed in a recent Buit may be 
proved by producing a certified copy as the 
compromise so filed is a part of public record. 
L.R. I. A. 132 (Rev.). See also TJ.B.B. 
(1909) 4th Qr. Evi. 19 (Supplementary survey 
records); 1 P.R. 1914 (Or.); 15 Cr.L.J. 
344; 5 P.R. 1903 (Or.). Certified copies 
of registered deeds. 103 I.C. 752=1927 
L. 817. Secondary evidence of a compul- 
sory registrable but unregistered deed is not 
admissible in evidence. 101 I.C. 839=1927 
N". 214. Secondary evidence of returns filed 
with the Registrar of Joint Stock Companies 
is admissible as such returns constitute the 
public records of private documents, within 
sec. 74 (2). 45 0. 169=21 G.W.N. 1161 

(F.B.). The mere fact that a document 
which is required by law to be attested was 
admitted in evidence without objection by the 
.defendant, does not absolve the plaintiff 
from establishing that it had been duly 
executed and attested- 42 O.W.N, 1500 


1=1938 O. 702. Secondary evidence of a 
document should not be rejected on appeal 
merely on the ground that the loss of the 
original has not been satisfactorily proved. 

15 1.0. 625. Secondary evidence admitted 
without objection, not to be excluded on 
appeal. 29 M.L.J. 307=19 O.W.N. 929 
(P.C.). See also 14 I.C. 539; 32 P.L. 
R. 696=1931 L. 722; 14 L. 473=1933 L. 
601. Where a suit is brought on certified 
copies of documents and the loss of the docu- 
ment is not proved the suit must be dis- 
missed as no secondary evidence is admissi- 
ble in the circumstances. 23 I.O. 886. 
Where the plaintiff has suppressed the 
documents in his possession, he could not be 
permitted to establish their contents by se- 
condary evidence. 1933 M. 451=64 M.L.J. 
676. See also 1937 N. 116=169 I.O. 834. 
The defendant pleaded that the original was 
•not lost but had been suppressed because it 
contained an endorsement of payment, held, 
that as the pleading of the defendant amount- 
ed to an admission of execution, of a docu- 
ment, the plaintiff could maintain the suit ■ 
on its copy without proving the loss of the 
original. 11 A.L.J. 734=20 I.O. 955; 11 
A.L.J. 731=21 I.C. 81. Where in a suit 
for redemption, it is proved that in wajib - 
ul-arz predecessors in title of the defendants 
/admitted in writing tie existence condition 
and also the contents of the original sec. 65 
(b) applies. 148 I.O. 1172=1934 A. 529. 
Order granting letters of administration 
with copy of will annexed, if public docu- 
ment— Certified copy, if admissible. See 19 
C.W.N. 1068=30 I.O. 690. Certified copy 
of probate in Australia — Secondary evidence. 
See 11 I.C. 261. Copy of award admissi- 
ble when original in possession of party not 
subject to process of Court. 1917 P. 241. 
*A certified copy of a robokari is admissible 
in evidence* 29 O.W.N. 742=46 I.O. 689. 
Contents of document called for but not pro- 
duced— Court bound to receive secondary 
evidence. See 49 I.O. 507; Mortgage deed 
executed in England comprised properties 
situate in India — Loss of deed before regis- 
tration — Secondary evidence may be given. 
1928 P. 134=7 P. 99. Document lost— 
Oopy of, bearing endorsement by deceased 
predecessor of party that it was a copy of 
original — Admissibility. 56 M.L.J. 730 
(P .0.) . 

The statement contained in the debtor’s 
application to the Debt Conciliation Board 
cannot be regarded as an admission within 
sec. 65 (b ) . It is a statement under see. 6, 
Debt Conciliation Act, the statement is not 
to be deemed a statement of the amount 
admittedly due but of the amount claimed. 
The debtor is in no sense promising to pay 
this amount; on the contrary he ia applying 
to a Debt Conciliation Board with a view to 
having his liability cut down, and it cannot 
be inferred that there is any promise to pity 
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: (g) when the originals consist 6f numerous accounts or other document 
which cannot conveniently be examined in Court, and the fact, to be proved i 
the general result of the whole collection. 

In cases (a), ( c ) and (<£), any secondary evidence of the contents of the docu 
ment is admissible. 

In case ( b ), the written admission is admissible. 

In case (e) or (f ) 9 a certified copy of the doucment, but no other kind c 
secondary evidence, is admissible. 

In case ( g ) evidence, may be given as to the general result of the document 
by any person who has examined them, and who is skilled in the examination o 
such documents, 

66. Secondary evidence of the contents of documents referred to in section 65 
clause (a), shall not be given unless the party pro 
Rules as to notice to pro- p os i n g to give such secondary evidence has previousl 
uce ‘ given to the party in whose possession or power th 

document is x [or to his attorney or pleader], such notice to produce it as is pres 
cribed by law ; and if no notice is prescribed by law, then such notice as the Corn 
considers reasonable under the circumstances of the case : 

Provided that such notice shall not be required in order to render secondar 
evidence admissible in any of the following cases, or in any other case in whicl 
the Court thinks fit to dispense with it : — 

(1) when the document to be proved is itself a notice ; 

(2) when, from the nature of the case, the adverse party must know tha 
he will be required to produce it ; 

(3) when it appears or is proved that the adverse party has obtained pos- 
session of the original by fraud or force ; 

(4) when the adverse party or his agent has the original in Court ; 

(5) when the adverse party or his agent has admitted the loss of the docu- 
ment ; 

(6) when the person in possession of the document is out of reach of, or 
not subject to, the process of the Court. 


LEG. PEP. 

t Inserted by the Indian Evidence Amend- 
ment Act (XVIII of 1891), 8. 4. 


anything or any admission of liability for 
anything. 1941 N. 95—1941 N.L.J. 134. 

Lost Document, Insufficiently Stamp- 
ed, — Inadmissible in evidence, as no duty or 
penalty can be levied on a lost document. 
But proof of title by independent evidence 
is not barred. 4 Mys.L.J. 194. 

Secs. 65 and 66. — The only purpose of a 
notice under secs. 65 and 66 is to give the 
party an opportunity by producing the origi- 
nal to secured if he pleases, the best evidence 
of its contents. Secondary evidence is ad- 
missible when the party offering evidence of 
its contents cannot for any reason not arising 
from his own default or neglect produce the 
original document in reasonable time and 
under sec. 66 the Court has absolute power, 
when it thipfra fit, to dispense with a notice 
under those sections. 63 LA. 85=40 C.W. 
N. 226=70 M.L.J. 206 (P.O.). 

Sec. 65 (flO * — See 6 M. 8; 5C. 568. 

Sec. 66. — Section is mandatory. 31 C.W. 
N. 215=1927 C. 102. Secondary evidence Of 
deeds of sale of houses adjacent to the suit 
house can be given in order to prove title only 
when the person in possession of those docu- 


ments fails to produce them in spite of notice 
given to him. Where no such notice is given 
secondary evidence in the form of copies of 
the original document should not be admitted. 
11 L.L.JT. 401. See also 123 XC. 197 (omis- 
sion to give notice is a fatal objection to the 
admission of secondary evidence. Where a 
pardanashin woman is living with her bro- 
ther, service of summons on him instead of 
the woman herself would constitute such notice 
as is required by sec. 66 and if that brother 
is expressly named in the summons as the 
person upon whom it might be served it is 
only a technical irregularity. 37 A.L.J. 
1091=1929 A. 680. No doubt notice to pro- 
duce have been given before giving secondary 
evidence of its contents, but such notice is not 
essential to render secondary evidence admis- 
sible in certain cases, e*9; where the Court in 
its discretion thinks it fit to dispense with it , 
the objection should however be raised at the 
time of lie reception of the evidence and no 
objection should he allowed to be taken in ap- 
pellte Court as to the admissibility of secon- 
dary evidence which was admitted without 
objection. 163 I.C. 408 (2) =1936 R. 27* • 
Sec. 66, Proviso. — 6 P. 102. It is doubt- 
ful in a pro forma defendant who is not inte- 
rested in suit property or in the decision of 
the case is not an “adverse party” within 
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67. If a document is alleged to be signed or to 
Piroof of signature and have been written wholly or in part by any person, 
idilSd^to 5 kve rignH the signature or the handwiting of so much of the 
written document produced. document as is alleged to be in that persons hand- 
writing must be proved to be in his handwriting. 

68. If a document is required by law to be attested, it shall not be used as 
evidence until one attesting witness at least has been 
Proof of execution of docu- called for the purpose of proving its execution, if there 
{“f 11 * required by law to an testing witness alive and subject to the process 
' a me ‘ of the Court and capable of giving evidence : . 

^Provided that it shall not be necessary to call an attesting witness in 
proof of the execution of any document, not being a will, which has been registered 
in accordance with the provisions of the Indian Registration Act, 1908, unless 
its execution by the person by whom it purports to have been executed is specifically 
denied.] 


LEG-. REE. 

I Proviso added by Act XXXI of 1926. 

the meaning of Proviso, cl. (2). 118I.C. 663= 
1929 A. 680. Certified copy of mortgage 
deed may, for proper reasons, "be admitted 
without notice to produce the original. 97 I. 

C. 348=1926 P. 512. See 9 C. 939; 2 M. 
295. Where a party alleges that no facts 
are adduced hy the opposite party nor any 
facts proved which would justify the Court in 
admitting as secondary evidence a copy of an 
original document and it is found that the 
original document is in possession or control 
of the party talcing the objection and he fails 
to produce iti proviso, ck (2) , sec. 66 applies 
and notice to the party to produce the origi- 
nal is not necessary as hy the nature of the 
case the party must he held to be knowing 
that he would he required to proudee it. 
161 I.O. 465=1936 P. 129. 

Sec. 67.— See 22 W.R. 390 ; 21 W.E. 429 : 

II B. 690; 12 B.L.R. App. 18. The defini- 
tion of “ sign-in the General Clauses Act, 
sec. 3 (52) has no application to term 'sign’ 
as used in sec. 67, Evidence Act. 1934 A. 
390. Thumb marks are not exempt from the 
provisions of sec. 67. 40 L.W. 277=1934 
M. 558. A document does not prove itself, 
'not is an(unproved Signature proof of its hav- 
ing been written by the person whose signa- 
ture it purports to bear. 37 C. 467=14 O.W. 
1ST. 1114. Proof of document by examina- 
tion of writer. See 19 C.WJST. 1148=22 I. 
C. 654. Handwriting may be proved by cir- 
cumstantial evidence nnder sec. 67 which pre- 
scribes no particular kind of proof. The 
execution or authorship of a document is a 
question of fact and may he proved like any 
other fact. 1933 A.L.J. 799=1933 A. 690. 
The identity of the machine on which two let- 
ters have been type-written would not by it- 
self shown that the writer of the two is one 
and the same person. Such a conclusion may 
he drawn from additional evidence, e.g*, in- 
ternal evidence afforded by the document, o* 
external circumstances, or the continuity of 
the correspondence passing between the sen- 
der and tiie addressee- 1933 A. 690. See 
also 37 0 . 467=14 O.W.H. 1114. The exe- 


cution of a document cannot he deemed proved 
as it is required hy the Evidence Act merely 
because it is proved in the sense of the defini- 
tion of * 1 proved 9 9 . That definition of the 
word “proved” must he read along with 
sec. 67. Sec. 67 makes proof of execution 
of a document something more difficult than 
proof of matter other than the execution of 
a document. 1928 A. 303. See also 

1941 A.W.R. (Rev.) 461=1941 O.A. 
(Supp.) 402; 1942 Pesh. 83. Where the 
alleged executant of a deed (who was a 
marksman) denied execution and all the at- 
testing witnesses are dead or for some 
other reason not available, proof of the 
handwriting of the attesting witness and of 
his identity is sufficient proof of execu- 
tion. So where one attesting witness was 
dead and the other turned hostile, proof or 
admission of his handwriting is sufficient. 
1930 M. 770=125 I.O. 231. See oUo 

1942 N.L.J. 214. 57 M. 662=1934 M. 

365=66 M.L.J. 712. 

Secs. 67 and 68.— In the N.W.F. Province, 

a conveyance of property does not require to 

be attested and therefore sec. 68 has no ap- 
pheation. H e nc e admission of the execution 
of the document hy the executant is sufficient 
o°o pr „ 0Ve elution under sec. 67. 1942 Pesh. 
83. See also 1942 N.L.J. 214. It does not 
necessarily follow that because an attesting 
witness is unable to point to the signature on 
a document of the person whose signature he 
purports to have attested, that h e has failed 
to prove the siemafnre within the meaning 
or secs. 67 and 68. If he has seen the other 
person sign or affix his mark in his presence 
or to have received from the executant a per- 
sonal acknowledgment of his signature or 
mark, if, would be enough to satisfy the de- 
finition of ' attested ? under the Transfer of 
Property Act. Sec. 67 only shows what ^as 
to be proved and sec. 68 what kind of evi- 
dence is essential for this purpose and when 
this is forthcoming there is no reason why 
the word c proved ’ in see. 3 should not he 
constituted according to the definition. 1943 
O.W.N. 425. 
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Seo. 68. — J3ee 104 I.C. 622; 45 C.L.J, 
577. If sec. 68 was intended to express that 
a document required by law to be attested 
should not be used as evidence for any pur- 
pose until one attesting witness at least bod 
been called, then the words “for any pur- 
pose” would have found a place in the sec- 
tion. Those words are not in the seetion 
and therefore it has to be concluded that 
this was not the intention of the framers 
of the Act. There is no reason why an ad- 
mission in one document should require a 
different hind of proof from an admission 
in another document. The mere fact thsl 
one of the documents requires to be execut- 
ed with attestation and that attestation inusf 
be proTfd for the purpose of giving legal 
effect to the document does not appeal to 
have any bearing on the question * as to 
what proof should be given of the document 
where it is tendered merely to prove an ad- 
mission in writing. Sec. 68 does not apply 
to the case of a document which is merely to 
be proved for the purpose of an admission. 
1938 A.LJ. 142=IX.R. (1939) A. 366= 
(3939) A. 269. Sec. 68, only applies when 
execution of a document has got to be proved. 
Where execution has not got to be proved, it 
is not necessary to call any attesting witness, 
unless it is expressly contended that the at- 
testing witness has not witnessed the execu- 
tion of the document in question. 48 Bom.Ii. 
Tt. 83. The word “execution” in sec. 68 in- 
cludes attestation as required by law. Where 
the document is registered and its attestation 
not denied, it is not necessary to call an at- 
testing witness. 1945 . 4.L.J. 537. The fact, 
that one of the attesting witneses lias turned 
hostile is no sufficient ground to excuse the 
party producing the document from his duty 
of calling the said witness. It is always open 
to him to cross-examine that witness with the 
permission of the Court. 1941 O. 89=1940 
O.W.N. 1077. A Sub-RegistTaT who has 
signed a document in the presence of the 
executant after receiving from him an ac- 
knowledgment of execution is an attesting 
witness. 193 I.C. 41=1940 N.Ir. J, 437= 
(1940) N. 382. Under sec. 68 wliat is neces- 
sary is that an attesting witness, if available* 
should be called in evidence. It is wrong to 
think that a mortgage deed can be proved 
only by an attesting witness. If the latter is 
unable to prove it, there is no bar to its 
being proved by other evidence. 123 I.C. 
161=1941 O.W.N. 249= (1941) O. 284; 
1941 O.W.N. 1298=1941 O.A. 983; 3942 
Oudh 201=1941 R. 122. 

Proof of Will. — Reading sec. 63 of the 
Succession Act with sec. 68 of the Evidence 
Act, it is clear that what a person propound- 
ing a will have to prove is that the will was 
duly and validly executed, and i hat has to b p 
done by uot simply proving that the signa- 
ture on the will was that of the testator but 
that the attestations were also made properly 


r.s required by cl. (o) of ** .*• 
cession Act. Under sec. 68 (*%* of 5? e 
cession Act it is necessary t n LI ** _ 
or more witnesses that both tL tlhf 
had properly attested the will ThT*EM 
deuce Act only lays down the 
mg; it does not define what £ £ 
l)e prored under ses. 63 ( 0 ) o£ 

Hon Act. When a 
to establish the authenticity ma £ 
execution of a will, the m e r c formal execu- 
tion and its valid execution eaanot be sena- 
rnted. To prove the valid executing . 
will there must be proof 0 f both \h e attes- 
tations. There cannot be a valid . TMn sL 
without proper attestation under sec 63 
Succession Act, and if such prop er at ^ Bta .' 
, t ion is not proved, there is no pr 00 f ol eXe - 
vution under sec. 68, Evidence Act. Sec 68 
Evidence Act, ^snotsay aat aooDm ’ 
(required to be attested by two witnesses , Ml 
ibe proved by the evidence 0 f on e of th»m 

IA11 that the section provides i 8 4^ Stm 
document shall not be accepted 
unless the evidence of 
the attesting witness is called. Th 0 vmrhB 
“at least” are of the utmost Z. 

and presuppose that mor e evident 
be required; it can only b 0 bv reftlrL. +1 
the circumstances of each case^W 06 .* 0 
, quantum of evidence nes e ssary tn 
the onus of proof can b e I e ^ Tlar £ 
one attesting witness only 
the testator had acknowi e dff«/i 
nature to him, that does not abm* 1 * 

J’jroof of acknowledgment by T 13 ®* 1 ® 6 
fore the other attesting witnes^AlT+W 
eec. 68. Evidence Act. means i« 
attesting witnesses had signed in each* otW’« 
presence, it is not necessary to 
of them to prove that they have^w ^t 
acknowledgment from the testator 
■L.t?. 709=A.I.B. 1946 Bom. 12 7 Bom ’ 

Scope op Proviso.-— g ee 
Cl 'I =1934 L. 282. Sec. fig h » I 0 - 
tion to the Punjab and there i* _ n ? a PpHea- 
r«>ou5rep snle-deed in the proving „ _.° i ® w w hieh 
ed. 10 Jj. 447=114 I.O. 62; b f »tt*st- 

The change in the meaning ft v J*' ■ ,48 j 
“attested” effected by sec. 2 n e * 7 % ™ ari 
of 1926 as amended by Ac* 

Iroerpective in operation and th 1927 “ Te “ 
identifies the executant of a person who 
Sub-Registrar can be an a*w- me3lt 
no N.L.R. 62=152 I.C. 

The amendment of sec. 68 bv 7 9 - lm 
1926 is a provision relating +q of 

and not be substantive law and ^?° Ce ® firaa ^ kw 
be taken to be retrospective ^ ^foremast 
/1929 hT.881=57 M.LJ, 588- 
; 141=37 LW. 677=1933 u! 4*9 
,49=1933 M. 612. The words 
tration Act, 1908** occurring ^ Regis- 

sec. 68 couia not be i^terpre^* P^m* 0 to 
* e,iea »o as to con- 
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fine the application of the proviso, only to 
documents registered according to the provi- 
sions of that particular Begistration Act and 
not of any previous Registration Act. 178 
T.C. 198=1939 P, 47. Where a defendant 
in a suit on a mortgage does not admit the 
execution and completion of the document, 
and receipt of consideration, and his pleader 
contended that th© execution and due attesta- 
tion of the mortgage bond was not proved 
against his client, it must bo held that the 
execution has been specifically deified. 43 
C.W.N. 669=181 I.C. 216=1939 P.C. 117 
= (1939) 2 M.L.J. 762 (P.C.) . The admis- 
sion of execution contemplated by sec. 70, 
and the failure to make a specific denial of 
execution contemplated by the proviso to sec. 
68 of the Evidence Act, relate only to the 
person who has actually executed or purport* 
ed to have executed the document; that is to 
say, the person who is in a position to admit 
or deny execution, and it manifestly im- 
plicit that such person must be a party to the 
euit. I.LJB. (1943) Kar. 420. The words 
‘ specifically denied' used in the proviso to 
sec. 68, do not mean more than this that the 
denial in question should relate to the speci- 
fic document which is sought to be denied and 
that the denial should leave no room for 
doubt that the particular document is denied 
by the person against whom it is sought to 
be used. The proviso does not lay down that 
the denial should be contained in the writ- 
ten or oral pleadings. 1943 O.W.N. 105. 
The 4 specific denial’ referred, to in the last 
sentence of the proviso to sec. 68 is not con- 
fined only to a denial by the executant but 
contemplates a specific denial by the party 
against whom the document is sought to be 
used. Hence an attesting witness has to be 
called even if execution is denied by one 
against whom the document is sought to be 
usedl 1943 O.W.N, 382. It cannot be said 
that a denial to be a specific denial for 
purposes of sec. 68 must be a denial as re- 
gards thel* proper attestation of ^ the docu- 
ment in question, that is a denial of the 
validity thereof on the ground that it was 
not properly attested. The words 'specifi- 
cally denied’ used in the proviso to sec. 08, 
only mean that the denial in question should 
relate to the specific document which is 
sought to be denied and that the denial 
should be unqualified so as to leave no doubt 
that the execution of the particular docu- 
ment is denied by the person against whom 
it is sought to be used. 1943 O.W.N. 136. 
Where a registered deed of mortgage is at- 
tacked on the ground that it represents a 
sham and nominal transaction entered into 
to defeat a creditor, there is no specific denial 
of execution so as to make it incumbent on 
the plaintiff to ckll the attesting witnesses 1o 
prove the execution of the document. A docu- 
ment may represent a sham transaction not- 
withstanding that it has been executed by the 


person who is mentioned in the document "as 
the executant. 57 L.W.! 7= (1944) 1 M.L.J. 
28 (F.B.). The section does not apply to ac- 
count books which do not require attestation. 
1930 A. 37. A document which is not a 
mortgage owing to non-compliance with sec. 
59 of the Transfer of Property Act regard- 
ing attestation is not a document which is re- 
quired by law to be attested within the 
meaning of see, 68 of the Evidence Act and 
is admissible to prove the personal covenant, 
to pay therein which is not required by law 
to be attested. [32 M, 410=19 M.L.J. 584 
(F.B.), Poll.] 54 M. 163=60 M.L.J. 66; 
146 I.C. 694=1933 S. 257. Where the exe- 
cution of a registered mortgage deed is not 
denied by the mortgagor, it is not necessary 
to call the attesting witnesses of the deed to 
prove it. 165 I.C. 404=1936 O.W.N. 1113 
=1937 O. 149. To prove a deed of gift, the 
production of a witness, who identified the 
donor and attesting witnesses and who waM 
personally known to the Sub-Registrar, and 
an entry in favour of the donee in the vil- 
lage records are sufficient. 60 I.C. 234. The 
proper way of proving an entry in the Regis- 
ter of Kotor Vehicles would be either that 
the Register itself should be produced by a 
proper official or a duly authenticated copy 
of the material part of the register placed 
before the Court. A mere statement by the 
Commissioner of Police made in answer to a 
letter written by the Corporation, without his 
being called or the register produced, can- 
not be accepted in proof of the ownership 
of a car. 36 O.W.N. 1147. A writer who 
signs Ms name in token of being the scribe 
of a mortgage deed docs not attest the deed 
merely by subsequently seeing the mortgagor 
affix Ms signature. 6 N.L.R. 152=8 I.C. 
1119 . "Execution ’ ’ of mortgage deed — Mean- 
ing of. See 69 CX.J. 454. Attestation by 
mark— Illiterate witness — Effect of. See 12 
A.I/.J. 1114=26 I.C. 84. Executant of do- 
cument or party to transaction not an "attest- 
ing 5 * ^ witness. 14 C.W.N. 1046=7 I.C. 735. 
A. writer of a deed who has not signed it as 
^witness but lias as a matter of fact been awit- 
..tiess of execution is a competent, attesting wit- 
ness. 146 I.C. 694=1933 S. 257. The cer- 
tificate of admission of executive endorsed 
l>y the registering officer upon a document re- 
gistered by Mm could not be used as an ad- 
mission of execution within the meaning of 
sec. 70. 13 N.L.R. 197; 18 SX.R. 282=93 
I.C. 660=1926 S. 88. See also 38 
I.C. 605=1936 A. 712=1936 AX.J. 1262. 
'Where the eve/union of a document is admit- 
ted or not denied it is not necessary to prove 
attestation. 42 I.C. 91 (Under the pTe- 
hent amendment want of specific denial dis- 
penses with proof by attestor). 14 R.D. 494; 
*1936 O.W.N, 3113=1937 O. 149; 1936 O. 
270=101 I.C. 605=17 R.D. 70; 1934 A.I;. 
•T. 817=1934 A. 507. Sec also 1933 X. 378. 
If any of the defendants to a suit denies that 
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any of the alleged executants excented the 
deed the plaintiff must produce one of the 
marginal witnesses to prove the document. 
140 I.O. 115=1932 AX.J. 207=1932 A. 
320. See also 1936 A.MX.J. 54. Execu- 
tant of a mortgage deed, admission by, whe- 
ther binds others not admitting. 44 0. 345 
;=20 Q.W.N. 1044. Mortgage, proof of — 
Only one attesting witness called,- sufficient 
proof. 39 A. 24=15 AX.J. 164. Where an 
attesting witness is called but his evidence 
has not been accepted, the contention that 
the provisions of see. 68 had been complied 
with and that no further evidence of due 
execution and attestation of the mortgage 
was necessary cannot be accepted. 43 O.W. 
"NT. 669=1939 P.C. 117=(1939) 2 M.L.J. 
T62 (P.O.). 


<iZ E ^S T ? CE ‘~ A 1 tt S stationbei “^ mixed ques- 
f ion of law and fact point cannot be raised 

a PPeal- 97 I.C. 
n-1926 M.W*. 559. Wb e r e in spite of 
tbe best efforts of th e plaintiff, the attesting 
witness could not be served with summons 
«nd by the time of the appeals the witness 
was dead. S eld, that, whether under the 
amendment to s e c. 68 or sec. 69, it was open 
to the plaintiff to prove the document by other 
means. His own evidence held in the cir- 
cumstances sufficient. 144 I.C. 89=1933 M. 
612. Ho doubt only on e attesting witness 
need be called, if that attesting witness gpeaJks 
to attestation by the attesting witnesses. But 
if he does not do so, it is necessary to prove 
that the deed was properly, attested by those 
other attesting witnesses. Where it is impos- 
sible to call any attesting witnesses and 
where all that can be proved is their hand- 
writing it will bo presumed,, until the con- 
trary is shown, that the persons who pur- 
ported to have signed were in fact attest- 
ing witnesses. 1941 B. 122. Where the 
executant of a mortgage deed, the writer 
of a deed and the attesting witnesses have 
all died, having regard to the new defini- 
tion of attestation in sec. 3, Transfer of 
Property Act, and to the varied mode of prov- 
ing. a registered document as amended l«v 
sec. 68, Evidence Act, it is sufficient to satis- 
fy the Court that the execution which war not 
specifically denied was so probable that a 
prudent man. ought under the circumstances 
of the case to aet upon the supposition that 
it was so executed. 1929 S. 235. Ho attempt 
to prove attestation of mortgagee deed — 
Document cannot be used as evidence. 1929 
A. 389. Execution of mortgage deed not 
specifically denied — Heed not be proved. 30 
Bom.L.B. 565; and examination, of attest- 
ing witness is not. necessary. 1927 P. 
403. See also IX. B. (1937) A. 723. It 
is not the law that, a plaintiff in ft suit on 
a mortgage bond should call all the attest- 
ing witnesses to the bond who are alive 
before he can take advantage^ of sec. 71. 
It is incumbent on the plaintiff to call ^at 
' least one witness, and if that witness denies 
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or does not recollect ’ the- execution of ik® 
document then the execution may be proved 
aliunde . Whatever- the English law may be 
flees. 68 to 71 do not necessarily state it. 
173 I.C. 983=19 PX.T. 234=193? t , J\ 
301. See also 1939 P.C. 117=(1939) 2 
M.L.J. 762 (P.C.) ; 181 I.O. 57&. De- 
fendant admitting execution of mortgage 
deed but denying attestation — Duty of plain- 
tiff to prove due attestation. 1936 A .It 'it. 
297=1936 A. 169. Where the party chal- 
lenging certified copy of a registered deed 
of gift, does not specifically deny that it is 
the copy of the deed, according to the pro- 
viso to sec. 68 the production of attesting 
witnesses to prove execution and attestation 
of the deed is not essential. 1939 D. 414. 
Where execution of a document is not denied, ■ 
the execution and attestation of the docu- 
ment can be proved by other evidence, * and 
it is unnecessary to call any of the attest- 
ing witnesses. 190 I.C. 413=1940 B. 184. 
See also 1941 B. 122. Where the defen- 
dant not only denies the execution of the 
suit mortgage deed but also its genuineness, 
the execution of the mortgage is * e specifical- 
ly denied ' 9 and the proviso to sec. 68 be- 
comes applicable and it is incumbent upon 
the plaintiff to produce at. least one of t?ic 
attesting witnesses. 1941 O. 89=1940 O.W. 
H. 1077. A deed of relinquishment is not » 
document required by law' to be attested; 
so it can bo proved by the unchallenged evi- 
dence of the alleged writer thereof. 14 D.B. 
466 (Bev.)=17 R.D. 637. A document exe- 
cuted in England and requiring to be attest- 
ed under the English law but not requiring 
to be attested under the Indian law; relating 
to property in India may be proved only by 
proving the signature of the executant. 7 P. 
520=111 X.C. 57=1928 P. 304. The proviso 
to sec. 68 only removes the necessity of calling 
an attesting witness to prove the execution 
of the documents therein referred to and does 
not relieve the party of fhe necessity of prov- 
ing a mortgage as prescribed under «eC. 59, 
Transfer of Property Act- 11 B. 26=1933 B. 
6 (1929 P. 422, Diss.). The word “execu- 
tion’* ns used in the proviso to sec. 68 in the 
case of mortgage bonds includes all the series 
of nH « which would give validity 'to the instru- 
ment qua mortgage, the word * execution* 
not only means signing by the borrower but 
the attestation of the signature by the witnes- 
ses as required by sec. 59 of the Transfer of 
Property Aet. If* therefore, in a suit on a 
mortgage bond the defendant admits the sig- 
nature but denies the attestation, if must be 
taken that he denies the execution ' of the 
mortgage .bond and his denial requires the 
plaintiff to prove the mortgage bond by exa- 
mining one of the attesting witnesses, if 
available. I.L.B. (1937^ 1 0. 507=41 C. 
W.H. 306? 1940 O.W.H, 1077=1941 O. 
89; 1942 O.W.N. <B.B.) 255; 43 C.W. 
N. 1025=1939 C. 688. 
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69. If no such attesting witness can be found, or if the document purports 

to have been executed in the United Kingdom, it must 
Jr { ^T n ° attestin ^ be proved that the attestation of one attesting witness 
wnaees oun * at j east j s j n his handwriting, and that the signature 

of the person executing the document is in the handwriting of that person. 

70. The admission of a party to an attested document of its execution by 
Admission of execution himself shall be sufficient proof of its execution as 

by party to attested docu- against him, though it be a document required by law 
naent. to be attested. 


Secs. 68 and 70. — The execution contem- 
plated in sec. 70 is not a mere signing of 
the document, but a due execution or execu- 
tion in accordance ’with what the law requires 
for a particular document. In the case of 
document required to be attested, there can 
be no execution unless- there has been a sign- 
ing By the executant in the presence of She 
attesting witnesses, and execution is not com- 
plete unless the deed is attested by two wit- 
nesses. If a question of attestation is put in 
issue, the plaintiff must prove that the docu- 
ment has been duly attested, and the plain- 
tiff is not relieved of the obligation of calling 
»u attesting witness under sec* 68. A state- 
ment by the executant that when he signed the 
deed there were no alterations or erasures 
and there were no attesting witnesses to the 
document, etc., is not an admission of execu- 
tion at ah, but, a denial of execution. 46 Tj. 
W. 610=1938 M. 43=IX».R. 1938 M. 523. 

Secs. 68 and 72.— Tile definition of bond 
in sec. 2 (5) of the Stamp Act. is not exhaus- 
tive, nor is it proper to infer from the defini- 
tion in an Act which deals with stamp matters 
only that. it. means that such a document is 
required by law to be attested- Therefore it 
is sec. 72 which nuplie* to the case of a 
bond and not see. 68. and examination of the 
attesting witnesses to Drove execution is not 
neeeasar-. -»*« 1.0. 638=1940 N.L.-T. 70 
-=1940 N. 240. 

Sec. 69: Mortgage — Proof of in Care 
of — Death of Attesting witness. — Sr.r. 24 
A. 615=10 A.L..T. 217; 11 NXR. 9=27 I. 
C. 866: 35 A. 364=11 A.L.J. 379. mere 
regarding a mort erase deed regularly sienen 
and attested the signatures of all attesting 
■witnesses who were dead were proved, as also 
of the mortPueroT, held, that there was a pre- 
sumption of its due execution and it Uy uuon 

flip ortiPT si fie tf) rehut it. 39 A. 112-15 A. 
IiX 167; 41 I.C. 171. Admission of execu- 
tion recorded in registration endorsement i* 
not admissible to prove execution. 20 O.C. 
18=38 I.C. 605. See also 13 N.L.B. 197; 
1928 N. 244. It must be proved that "no 
attesting witness can be found”. The party 
must ash the> Court to exhaust ah processes 
of the Court as by adopting the procedure in 
O. 16, r. 10, C.P. Code, for the arrest of the 
witness and for the attachment of his pro- 
perty. 7 P. 312=1928 P. 356 (Ruling before 
the amending Act XXXI of 1926) . In order 
that see- 69 may be applied, mere taking 
out of the summon or the service of summons 


upon an attesting witness or the mere taking 
oui of wari-ant against him is not sufficient. 
It is only when the witness does not appear 
even after all the processes under O. 16, r, 
10, G.P. Code, which the Court considered 
t o be fit and proper had been exhausted that 
the foundation will be laid for the applica- 
tion of the section. But if a party moves 
the Court for processes under O. 16, r. 10 
when a witness summoned bv him has failed 
to obey the summons but the Court refuses 
the process asked for, there is no Teason 
why the section cannot be invoked. 49 C. 
W.*N. 377=A.T.R. 1945 Cal. 350. 

Sec. 70.— See IXR. (1938) M. 523=1938 
M. 43. The admission here spoken of does 
not. include admissions made before the suit 
and sought to be proved by witnesses in the 
suit. 27 C. 190. There is no reason to res- 
trict the application of sec. 70 to admissions 
made by a party during the course of the 
irial of the suit. 1943 O.W.N. 105=1943 O. 

A. (C.C.) 55; I.L.R. (1943) Ear. 420 (Ad- 
mission by person not party to document). As 
to admission of execution before Sub-Regis- 
trar, see 18 S.L.R. 282=93 I.C. 660=1926 
8. 88. See also 38 A. 1=13 A.Ii.J. 881=1 
30 I.C. 376; 7 N.L.S. 85=11T.C. 689; 47 I. 
C. 9; 46 Tj.W. 610. The "admission” con- 
templated under sec. 70 is an a dmis sion 
made for the purpose of or having reference 
to the suit, made either in the pleadings or 
during the course of the trial. 1928 N. 244 
(Admission of execution at the registration 
as not sufficient for the section) . The admis- 
'sion of execution contained in some other 
document such as a power-of -attorney cannot 
be availed of for the purpose of dispensing 
f with the citation of the attesting witness. 
46 L.W. 610. Where a mortgagor merely 
says he does not admit the execution or at- 
testation of the mortgage and puts the mort- 
gagee to proof, the plea is not one of speci- 
fic denial of the execution or attestation of 
the document, and proof of one attestation 

*is quite sufficient . It is only in a case where 
.there as not only absence of an admission 
hut a specific denial of the validity of the 
mortgage that the* mortgagee is called upon 
*4o prove attestation of two witnesses. I.L. 

B. (1937) A. 723=1937 A.L.J. 710=1937 
A. 646. Section applies only to document 
which is duly attested. 5 R. 461=1927 
R. 233. Where in a deed of further 
charge the executant admits the execution 
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Roof when attesting wit- 
ness denies the execution. 

Proof of document not re- 
quired by law to be attested. 


71. If the attesting witness denies or does not 
recollect the execution of the document, its execution 
may be proved by other evidence. 

72. An attested document not required by law 
to be attested may be proved as if it was unattested. 


of an earlier mortgage deed, the admission 
is a sufficient proof of execution of the 
mortgage deed as against the executant and 
no formal proof of proper attestation is 
necessary. 1943 O.W.N. 105=1943 6. 

238. A successor in interest is bound by 
his predecessor’s admission of execution 
where it is contained in a document on 
which the successor founds his title. He 
must be taken to have accepted it as cor- 
rect when he acquired rights under that 
document. 1943 O.W.N. 382. Where there 
is admission of execution in the written 
statement, but the attesting witness called 
stated the mortgagor did not sign the deed 
in Iiis presence, held, that the document 
must be taken to have been proved. See 84 
T.O. 558—1926 P. 295. As to effect of 
admission of execution by pardanashin lady, 
see 30 O.W.N. 364=5 P. 58=1925 P.C. 
203 (P.O.). Where in a mortgage suit 
the defendant pleaded that she executed the 
bond under a misrepresentation as to its 
content®. Tteld^ that, under these circumstan- 
ces, sec. 70 applied and that the admission 
was sufficient proof of the execution of the 
mortgage deed. 3929 C. 441. 

Sec. 71. — Sec. 71 is applicable only where 
the attesting witness 4 denies or does not re- 
collect the execution of the document . 3 
Their lordships were doubtful whether the 
description would be annlicable to the case 
of a witness whose evidence was considered 
unreliable but were willing to assume that 
the discrepancies were due to deficient re- 
collection. It was held on the facfc^ that 
even assuming that it would be legitimate 
in the above circumstances to look at the 
proceedings relating to the registration of 
the mortgage deed for the purpose of prov- 
ing its due execution and attestation, the 
ulaintiffs had failed to prove the material 
facts necessary to comply with the provi- 
sions of the T.P. Act. 43 C.W.K. 669= 
3939 P.C. 117= (1939) 2 M.Ii.J. 762 (P.C.). 
Sec. 71 cannot be construed as meaning that 
the evidence of the executant of a deed re- 
quired by law to be attested is not admissi- 
ble unless the attesting witnesses denied or 
did not r ''collect the execution of the docu- 
ment. There is nothing in the Evidence 
A eft whi eli precludes a party from adducing 
as a witness to the execution of the deed 
any person who happened to be present 
when the deed was executed and actually 
saw it signed by the executant and by the 
attesting witnesses. The section, while per- 
mitting the evidence of the executant of 
the deed in certain circumstances does not 


have the effect ef rendering his evidence or 
that of otheT witnesses inadmissible. 1937 
A.L.J. 161=1937 A. 273. Sec. 71 has no 
application to a case where the attesting wit- 
nesses are not before the Court. If, therefore, 
the plaintiff takes out summons on one of the 
attesting witnesses ana the witness does not- 
appear in Court, that is not enough to let in 
further evidence under that section. The 
plaintiff must exhaust all the processes of the 
Court in order to compel the attendance of 
any one of the attesting witnesses and when 
the production of such witnesses is not pos- 
sible the plaintiff can avail himself of the 
•provisions of sec. 69. 69 C.L.J. 454=43 C. 
W.H. 1025=1939 C. 688. The 'other evi- 
dence 9 referred to in sec. 71 cannot refer to 
the statement of witnesses who had seen the 
attesting witnesses sign in the presence of the 
executant. It only means any evidence that 
may be considered satisfactory by the Court 
seized pf the matter. 1941 A.M.Ii.J*. 75. 
The word * execution ’ in sec. 71 not only means 
ftignrng by the executant but it means and in- 
dudes attestation as well. If, therefore, an 
attesting witness called by the plaintiff turns 
hostile, the plaintiff is entitled to prove at* 
testation of the instrument by other evi- 
dence as laid' down in the section. This 
other evidence includes his own evidence a& 
well, although he is the grantee under the ins- 
trument,. 43 C.W.37. 1084. Under sec. 50 of 
the Indian Succession Act (X of 1865) wit- 
nesses must sign their names and not merely 
set. their marks. See 3 B. 382; 11 G. 429: 
5 C. 738. But initials wil be sufficient. 15 
261. A statement of the attesting wit- 
nesses to a mortgage deed that they signed 
the blank paper and not. the completed deed 
is sufficient to attract the operation of this 
section and entitles the mortgagee to prove 
execution by eyidence other than that of* the 
attesting witnesses. 48 T.C. 724 ; 5 O.T**T. 
667=48 I.C. 538. Where in a mortgage 
suit the plaintiff called one of the attesting 
vritnesse* then alive and when that witness 
re«*ilecl he proceeded to prove the document bv 
other evidence, held, fthpf there was v»mnTh* 
ance with secs. 68 and 73. 69 C-I/.5. 454; 
33 C.W.T7. 248=1929 C. 188. Kerf'**** 
amt — Two out. of four witnesses dead— Third 
*umip«T hostile — Pom-th witness «Trtwmoned 
but. refusing to depose— Admissibility of 
o+hpr evidence to prove attestation. 1929 C. 
441. 

S eg. 72.— See 1849 U.Ii.J. 70=1940 K. 
240. 
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In order to" ascertain whether a signature, writing or seal is that of the 
73* person by whom it purports to have been written 

Comparison of signatore, or ma d e , any signature, writing or seal admitted or 
writing or m proved to the satisfaction of the Court to have been 

admitted or p , written or made by that person may be compared 

... ,t. e one which is to be proved, although that signature, writing or seal has 
been produced or proved for any other purpose. 

11 Court may direct any person present in Court to write any words or 

f for the purpose of enabling the Court to compare the words or figures so 
written with any words or figures alleged to have been written by such person. 

Wm i[This section applies also, with any necessary modifications, to finger- 

impressions.] Public Documents. 

74 . The following documents are public docu- 

; Public documents. ments 

• ( 1 ) documents forming.the acts or records of the acts— 

(i) of the sovereign authority, 

/jj) of official bodies and tribunals, and 

Yiii) of public officers, legislative, judicial and executive, whether of British 
India or of any other- part of Her Majesty’s dominions, or of a foreign country ; 

5 (2) public records kept in British India of private documents. 


LEG. BEE. 

■1 Words in brackets were added by Act v 
of 1899, see- 3 W’ " 

sin.' 78: .Meaning of Terms. — u Pur- 
ports” means “alleged”. 14 Bom.L.E. 
3W=l'6 LO. 549. See aleo 35 M.L.J. 698= 
• a T O 68. History o£ the section. See 1 
«r xr rt R 160 at 166,167. Section based on 
» j ,j oWS English Law. See 1914 M.W. 
-vr 040. procedure under the section. Bat. 
jlko Value of evidence afforded hy com- 
handwriting, see 14 1.0. 741; 10 
r^VtU 7- 37- 0. 467. Question of compart 
4- /afferent from question of admissi- 
W % T 372=92 I.C. 442=1926 C. 
i»o * The Court has power to compare tie 
,, ' - -onuine signature with admittedly 
aUeg . e "^nature to come to a conclusion 
genuine % c 33S==1 9 3 o N. 27. But see 

feaTWl* 1042. In a case where there is no 
3 5«fl,vTof evidence, the Court is entitled to 
conflict 1 opinion after comparing the 

f - 0m ti-.ires on the documents produeed in 
signature admitted signatures. Such 

Court «m«J“ espresBly oonteia plated hy sec. 

73°* 17 P. 15=19 ^.L.T. 432. But he 
no t to attach much weight tosuchcom- 
1939 A.M.L.L 34. Danger of resting 
V.,v nll solely on comparison of hamdwrit- 
16 A. 157 (P.O.). See also 56 B. 
**-2 B- 406=34 Bom.L.E. 598. Wh e re 
statute is denied, the only safe way to 
® ^f^that the alleged signature, is really 
0 +n T B of the person who denies it, is: 
'* ® 81 - 8 ome signature admittedly made 
“ me Person at about (he some time 
,-iistiuted. signature was , .nllcgedlv 
48 ^'iMO A.M'.L.i - . 2. Da+n for nrrly- 
st/med. 62 7.0 . 882. As ** 

*» 17 Cr - Tj " T - 316=n * 


I.C. 492 • 1 R. 759 (F.B.) ; 1924 B. llo. 
Modes in which handwriting can he proved. 
.37 C. 467=14 C.W.N. 114. An anonymous 
writing ascribed to a particular person may 
be compared with a genuine signature. 14 
Bom.L.E. 310=15 I.C. 649 (37 O. 467, 
Dist.) Court ordering accused to make thumb- 
impression for purpose of comparison — 
Accused refusing to do— Adverse inference 
against accused, validity of. See 6 P. 623. 

Sec. 74: Construction oe Section. — See 
20 M . 189 . Schoolmaster is an Executive 
Officer of Government under sec. 74 (l) 
(ffi). 28 Bom.L.E. 1225=50 B. 716=1927 

B. 11; 12 Mys.L.J. 133=39 Mys.H.C.R. 
406. A public document is one prepared by 
a public servant in the discharge of his offi- 
cial dutv. The mere fact that it is kept 
in a public office does not lead to the infer- 
ence that it is a public document. 1928 L. 
640. A survey and settlement, report pre- 
pared bv an Assisi ant Superintendent of 
Survo^ being n public document is admis- 
sible in evidence. 1941 P. 260. 

The EoupowiNG are Pubuo Documents. 
— Municipal proceedings. 19 A. 293. But 
see also 30 I.C. 643=16 Cr.L.J. 659 (C.). 
Settlement record, with history of district 
nitaehed to it. 1924 L. 689. See also 1941 
P. 260. Canal ,-jamabandi papers. L.R. 3 A. 
386 (Bov.') Printed copy of Index Register 
of lands granted on lease in city. 44 Bom.L. 
R. 295=1942 Bom. t 161. Loan register 
in public idpb.t office in Bank of Bengal. 31 

C. 284. Orders of Inam Committee. 39 
Bom.L.E . 288. Parcbas distributed to culti- 
vators, 19 Cr.L.J, 886=47 I.C. 82 (P.). 
Items, of ontrv in Resistor of inventions. 4 
A.Tj.-T. 11. ’Disfri'C!. Gazp.iJc* 3 TT.P.L.R. 
(B.R.) 30. Vakhalnamali is public docu- 
ment. 1927 A. 62. T)a7c7ialdi7iant (docu- 
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menu purporting to transfer possession un- 
der orders of Court). 1941 R.D. 867= 
1941 A.W.R. (Rev.) 907. Crop cutting 
report of Revenue Officer under Bengal 
Tenancy Act. 8 P.L.T. 74=1927 P, 167. See 
also 7 B.L.T. 761=1926 P. 436. As to Gov- 
ernment Survey plan, see 10 I-C. 653; 22 
P.L.T. 699=1941 P. 260 (survey and settle- 
ment report) . Records of acts of public 
officers are public documents, but they do 
not furnish proof of all facts to which they 
refer. 105 I.C. 353. See also I.L.R. (1937) 
B. 464=1937 B. 307; 1941 O.A. (Supp.) 
807=1941 A.W.R. (Bev.) 933 (Certified, 
copies of extracts from patwari's records). 
Certified copies of confessions by aceused 
would be admissible under sec. 74 to prove 
the act of the Magistrate recording the con- 
fession. Where there are no irregularities 
and the statement was taken in accordance 
with law, then, under sec. 80 there would be 
a further presumption that the circumstances 
under which it was stated to have been taken 
were true. The copies would not ^ suffici- 
ent to prove the identity of the accused. 1933 
AU, 1551 (F-B. ) . Preliminary order 
under sec. 144, Cr.P.O.-Polic e report and 
reference from Health Officer referred to 
therein— Copies of— Bight of accused to. 12 
197—39 Mys.H.OJB. 172. Beport 
S form B under sec. 173, Or P. Code, is pub- 
Uc document. 7 Mys.tO . 231 Also deporn- 
tion of witnesses. 5 P. 777 rT 8 ^~;J‘ 

14 O.L.J. 578. See d so 19 O.W.N.106S 
/Letters of Administration); 18 C.W.JN. 
644-23 1. 0 . 529 (notice issued under sec. 
317 Or P. Code); 18 I.C. 250 (ped^ree 

filed before Settlement Court); 35 A.165re- 

turn of village officeT on reference by Poli- 
tical Agent). As to deposition of witnesses 
taken in Court, see 6 777=101 I.C. 289 

—1927 P, 61; 1933 R. 212. An order sheet 
in a case is a public document being the re- 
cord of an act of a public judicial officer 
and the presumption is that it is genuine. 
It would require evidence and not mere sug- 
gestion that it has been fabricated to jus- 
tify its rejection. 1937 P.W.N. 119=1937 
P. 534. Sde also 46 C.W.N. 967. As to in- 
come-tax returns, see 52 L.W. 159—1940 M. 
768= (1940) 2 M.U. 257 (.B.); I.L.R. 
(1939) 2 C. 394=43 C.W.N. 1169=1940 C. 
187; 50 L.W. 815=1939 M. 546=(1939) 1 
M.L.J. 791. 


The following abe not Public Docu- 
ments. — A plaint or written statement is 
not an act or the record of an act of the 
Court and cannot therefore be treated as a 
public document merely because of the 
court's endorsement thereon. 1945 A.W.R. 
(Rev.) 13=1945 R.D. 40. Plaint is not a 
public document. 7 P.L.T. 267=1926 P. 
180; 93 1.0 . 650=1926 N. 339. Order of 
assessment is not a public document in view 
of see. 54 of the Income-tax Act. 34 Bom. 
L\R. 236. An income-tax assessment order, 


is a public document under see. 74 and a 
certified copy of it would be admissible un- 
der sec. 65. 1944 O.A. (H.O.) 91=1944 
A.W.R. (H.C.) 91=1944 A.L.W, 197= 
1944 A.L.J. 118. Although an income-tax 
assessment order is a public document with- 
in the meaning of sec. 74, the assessee has no 
right to inspect it, and has, therefore, no right 
to demand a certified copy of it under sec/ 
76. Accordingly a copy of that order ob- 
tained from the Income-tax Department is 
not under sec. 77 a certified copy which may 
be produced in proof of the contents of the 
original order of assessment. 1940 0. 187= 
I.L.R. (1939 ) 2 0. 394=43 C.W.N. 1169. 
But see also 52 L.W. 159=1940 M. 768= 
(1940) 2 M.L.J. 257; 50 L.W. 815=(1939) 
1 M.L.J. 791. Returns filed with Registrar 
of Joint Stock Companies. 21 C.W.N. 1161. 
Printed proceedings of Municipality (by 
themselves). 30 I.C. 643=16 Cr.L.J. 659. 
Letter of an Executive Officer. 1 P.J6. 

1914. See also 1939 M.W.N. 841. Notice 
under sec. 107, Cr.P. Code. 18 C.W.N. 
644. DeJchalaicmaJu 25 I.C. 529. TeMhJehana 
register 23 C. 366. Document merely, with 
rubber stamp initials of public officer but 
not signed by him. 3 "Or.P.L.R. (B.R.) 
53. See also 50 C. 135=26 C.W.N. 878; 
71 I.C. 239; 1922 C. 298. A report by 
a village Nikha Khawan to the Mohavir in a 
central office informing him of the objection 
to an entry of marriage in the village re- 
gister by the former husband of the woman 
is not a public document within sec. 74. 
1 P.R. (Or.) 1914=23 I.C. 696. So also 
a statement prepared by patwaxi. 1930 A. 
712. Also purchase slip granted in the 
course of survey proceedings. 19 Cr.L.J. 
886=47 I.C. 82 (P.). So also a letteT 
to the Collector by the president of a 
public meeting forwarding the proceedings 
of that meeting. 55 C.L.J. 558. See also 
1933 C. 312=143 I.C. 367. As to proof 
of public documents, see 56 P.L.R. 1903= 
5 P.R. 1903 (Or.). Private documents (as) 
Kobalas, conveyance leases, etc., filed in 
Courts or public offices how proved. 22 W. 
R. 355; 14 I. A. 71=14 O. 486. A disput- 
ed document cannot be used for the* pur- 
poses of comparison of signatures in another 
disputed document. 1942 O.W.N. (B.R.) 
229=1942 A.L.J. (Supp.) 28. A mere 
record copy of a lease prepared for the 
private use of Government Officers cannot 
be admitted as a public document unless it 
is shown that it was the duty of the Gov- 
ernment to maintain such a copy. I.L.R. 
(1942) Bom. 357=44 Bom.L.R. 295=A.LB. 
1942 Bom. 161. As to proof by copy of 
compromise petition, see 25 W.R. 68. As to 
proof of judgment, plaint and written 
statement, see 10 B.L.R. App. 31. As to 
proof of Municipal proceedings, ses 30 I.C. 
643=16 Cr..J. 659. Civil Surgeon’s re- 
port to a Magistrate as to the age of a per- 
son is not expert opinion and not a record 
of his “act.” 1 Luck. 733=1828 O. 155. So 
-also a circular issued by Director-General of 
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Private documents. 75. All other documents are private. 

76. 1 Every public officer having the custody of a public document, which 

Certified copies of public any pe ” on ha ? a ri S ht *> UMpoct, shall give : that per- 

son on demand a copy of it on payment of the legal 
fees therefor, together with a certificate written at the 
foot of such copy that it is a true copy of such document or part thereof, as the 
case may be, and such certificate shall be dated and subscribed by such officer 
with his name and his official title, and shall be sealed, whenever such officer is 
authorized by law to make use of a seal, and such copies so certified shall be 
called certified copies. 

Explanation . — Any officer who, by the ordinary course of official duty, is 
authorized to deliver such copies, shall be deemed to have the custody of such 
documents within the meaning of this section. 


77. Such certified copies may be produced in 
ftcoof of documents by proof of the contents of the public documents or parts 
copfes^° n ° f certlfied of the public documents of which they purport to be 
p * copies. 


LEG. REF. 

1 A village officer in the Punjab has been, 
declared for the purposes of this Act to be 
a public officer having the custody of a pub- 
lic document. See Pun. Land Rev. Act XYII 
of 1887, Sec. 151 (2) (P. & N.W.F. Code). 

Posts and Telegraphs as to future issue of 
certain kind of stamps is neither “a record 
of an act” nor “an act.’* 115 I.C. 509 (1) 
=1929 M.W.N. 193, Letters received from 


case of certified copies of pleadings, where 
they are not incorporated in any way in the 
decree of the Court. 1942 O.W.N. 191 = 
A.I.B. 1942 Oudh 803, See also 1943 Oudli 
M. 

Secs. 75 and 67. — It is not permissible to 
raise any presumption of genuineness in res- 
pect of a plaint which is only a private 
document and which has to be proved by 
direct evidence. 1942 O.W.N. 522=1943 
Oudh 54. 


the Controller of Military Accounts in re- 
ply to warrant of attachment is a public 
document. 1928 O. 438. Departmental en- 
quiry by Magistrate in his executive capa- 
city is not judicial inquiry and statements 
recorded therein are not evidence taken on 
oath. Such statements, therefore, are not 
public documents and sec. 168 can be ap- 
plied to such statements. 1930 C. 370=58 
C. 96. As to report by Magistrate called 
for by High Court on an application for 
transfer see 46 Mys. H.O. Rep. 402. 

Secs. 74 and 65. — A receipt granted by 
one private person to another and registered 
is not a “public document”. Consequently 
a certified copy of such a receipt is not ad- 
missible in evidence under sec. 65 (e) with- 
out any foundation being laid for tie ad- 
mission of secondary evidence. 47 C.W.N. 
607 (P.O.). 

Seos. 74 and 76. — Entry in register of 
powers-of-attorney — Maintained by Regis- 
tering Officer — Admissibility. See 43 C.W. 
N. 907=70 C.L.J. 5=1939 C. 569. 

Secs. 74 and 77. — A certified copy of the 
entry of registration of a deed is admissible 
in evidence under secs. 74 and 77 as proof 
of the entry but not of the contents of the 
deed. 377 I.C. 517=1938 C. 120. 

Secs. 74 and 78. — A certified copy of a 
written statement could only he admitted as 
a public document under sec. 78. To be- 
come a public document it must under sec. 

74 be held to be a public record of a private 
document. A written statement is not a pub- 
lic document and hence must be proved by 
direct evidence. A presumption of genu- 
ineness cangot he asked to be raised in the 


Sec. 76.— The contents of a document can 
be satisfactorily established by producing a 
certified copy. I.L.R. (1938) N. 333=176 
I.C. 315=1938 N. 152. Undoubtedly under 
sec. 76 a copy of a talukdari sanad to be 
certified should be sealed whenever the 
keeper of the records of the Government of 
India is authorised by law to make use of a 
seal. But if there is no evidence to the 
effect that he is so authorised, the Court 
cannot make such a presumption when other 
necessary formalities have been duly carri- 
ed out. Accordingly a copy of a sanad 
which complies with other formalities but is 
not sealed cannot be treated as uncertified 
and is admissible in evidence. 172 1.0 882 
1=1938 O.W.N. 67=1938 O. 69. 

Seos. 76 and 77 : Construction.— See 30 
M. 466=17 M.L. J , 471. In order to be ad- 
missible copies must be duly certified. Se* 

4 I.C. 929=87 P.L.R. 1909. Plaint is not 
a public document. 7 P.L.T. 267=1926 P. 
180. The Khasra Girdawaris are public do- 
cuments. 151 1.0. 786 (1)=35 P.L.B. 
405=1934 L. 698. Where a document pur- 
ports to be a copy given by a public officer 
having the custody of a public document, 
but does not bear a certificate as required 
by sec. 70 and is not supported by the evi- 
dence of the person who prepared it, it is 
inadmissible in evidence. 1941 0. 77=1940 
O.W.N. 999. 

Six. 77.— In proof of the fact of a state- 
ment made in a correction of papers case 
and an application made in execution 1 ho 
better evidence could be produced thift tite 
production of certified copies taken 
the judicial files. Formal proof ox ityp* 
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Proof of other official docu- 78. The following public documents may be 

merits. proved as follows : — 

(1) Acts, orders or notifications of the ^Central Government] in any of 
its departments 2 [or of the Crown Representative] or of any [Provincial] Govern- 
ment or any department of any Provincial Government, — 

by the records of the departments, certified by the heads of those depart- 
ments respectively, 

or by any document purporting to be printed by order of any such Government 
2 [or as the case may be, of the Crown Representative] : 

(2) the proceedings of the Legislatures, — 

by the journals of those bodies respectively, or by published Acts or Abstracts, 
or by copies purporting to be printed x [by order of the Government concerned] ; 

( 3 ) proclamations, orders or regulations issued by Her Majesty or by the 
Privy Council, or by any department of Her Majesty’s Government, — 

by copies or extracts contained in the London Gazette, or purporting to be 
printed by the Queen’s printer ; 

(4) The acts of die Executive or the proceedings of the Legislature of a 
foreign country, — 

by journals, published by their authority, or commonly received in that 
country as such, or by a copy certified under the seal of the country, or sovereign, 
or by a recognition thereof in some *[Gentral Act] : 

(5) The proceedings of a municipal body in British India, — 

by a copy of such proceedings, certified by the legal keeper thereof, or by 
a printed book purporting to be published by the authority of such body : 

(6) public documents of any other class in a foreign country, — 

by the original, or by a copy certified by the legal keeper thereof, with a 
certificate under the seal of a Notary Public, or of a British Consul or diplomatic 
agent, that the copy is duly certified by the officer having the legal custody of the 
original, and upon proof of the character of the document according to the law 
of the foreign country. 


LEG-. REF. 

1 Substituted by A.O., 1937. 

2 Inserted by A.O., 1937. 

3 The words “ Central Act , * were substitu- 
ted for the words “ public Act of the Gov- 
ernor-General of India in Council” by A.O., 
1937. 

tilres on the application is not necessary; 
still less is any further proof necessary in 
ease of the statements. 1941 R.D. 793. 

. Sec. 78. — Section not exhaustive. See 1936 
C. 316. Presumption as to authorised text 
of Indian Acts, see 1927 P. 142; 97 I.C. 
316; as to Government order and notifica- 
tion in Official Gazette, see 63 M.L.J. 603. 
Proof of Acts of the Indian Legislature*. 
93 I.O. 566=1926 M. 65. Reference to the 
District Gazetteer, in order to elucidate the 
history of a family, is admissible under sec. 
78. 3 U.P.L.R. (B.R.) 30. See also 170 I. 

C. 392=39 P.L.R. 491 (Wajib-uLarz) . An 
extract from a newspaper about a Govern- 
ment notification is inadmissible. A copy of 
the Government Gazette should be produced. 
1930 A.L.J. 1535=1931 A. 12. With res- 
pect to thet* existence of certain tauzi num- 
bers reliance was placed on a report pub- 
lished by Government and this report was 
filed by the party relying on it but was re- 
turned by the Court thinking that it was a 
matter of which it was entitled to take judi- 
cial notice under sees. 56 and 57. There 
was a reference to this report in the judg- 


ment of the Court, held, that the Court 
should have regarded the report as a public 
document under and admitted it formally in 
evidence and marked it as an exhibit. 1937 
P. 334=170 I.C. 61. Order of Government 
affixed with Government seal, see 1936 C. 
816. Notification not published in Govern- 
ment Gazette as required by law cannot be 
proved under this section. 1937 Pesh. 62= 
170 I.C. 772. 

, Resolution's ©f Parliament — Mode of 
Proof. — The Volumes of the Official “Parlia- 
mentary Debates 7 * which show that certain 
resolutions were passed by the Parliament are 
adequate legal proof of the passing of the 
resolutions by the Parliament. The proceed- 
ings of Parliament fall under either the se- 
cond or the fourth of the categories of pub- 
lic documents mentioned in sec. 78. The 
expression “Journals” in sec. 78 is to be 
given a broad and general meaning and in 
its application to Parliament it should not 
necessarily be confined to the Journals pub- 
lished by the two Houses winch eoutafe u 
formal record of the business. The oAdnl 
Parliamentary Debates are also “Joumab” 
within sec. 78. LLR. (1942} Bar. (FXL) 
£6=46 O.WJtf. (FJfc.) 9=14 R>.Cf. 82= 
AIR, 1942 F.O. 22. 

Seo. 78 (5) . — Printed proceedings of 
Municipality themselves would not he suA- . 
eient legal proof unless they answer the 
description of a printed book purporting to 
be published under the authority of the com- 
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Presumptions as to Documents. 

79. The Court shall presume every document purporting to be a certificate, 

certified copy or other document, which is by law 
to - gcnuirK> declared to be admissible as evidence of any particular 
ness of copies. fact and which purports to be duly certified by any 

officer in British India, or by any other officer in any 1 [Indian State] who is duly 
authorized thereto by the 1 [Central Government or the Crown Representative] 
to be genuine : 

Provided that such document is substantially in the form and purports to 
be executed in the manner directed by law in that behalf. 

The Court shall also presume that any officer by whom any such docu- 
ment purports to be signed, or certified, held, when he signed it, the official 
character which he claims in such paper. 

80. Whenever any document is produced before any Court, purporting 

to be a record or memorandum of the evidence, or of 
Presumption as to docu- an y p ar t of the evidence, given by a witness in a judi- 
xnmts produced as record of proceeding or before any officer authorized by 

evi -ence, law to take such evidence or to be a statement or 

confession by any prisoner or accused person, taken in accordance with law, and 
purporting to be signed by any Judge or Magistrate, or by any such officer as afore- 
said, the Court shall presume — 

that the document is genuine ; that any statements as to the circumstances 
under which it was taken, purporting to be made by the person signing it, are 
true, and that such evidence, statement or confession was duly taken. 


LEG. FEF. 

'X Substituted by A.O., 1937. 

Witee as required by sec. 78. 30 1.0. 643 

-16 Cr.L.J. 659 (0.). See also 17 O.WJST. 
531=18 I.C. 651. 

Sec. 78 ( 6) . — As to records of a German 
donrt, see 14 C.LJT. 375=15 C.W.N. 1053. 

“ Diplomatic Agent” includes Resident of 
Hyderabad. 1927 B. 11=50 B. 716. Admis- 
sibility of attendance and leave register 
kept at Native State. See 1926 O. 29. 

Saa 79. — A copy of a letter of sanction, 
beaded from the Chief Secretary to the 
Government of Bengal and signed by an 
officer for the Chief Secretary, cannot be 
regarded as a certified copy under sec. 76. 
50 C. 135=26 C.W.N. 878=1922 C. 298. 
As to proof of certificate of visitors of luna- 
tic asylum, see 63 C. 425. 

Sec, 80: Pbesumption op Genuineness 
when raised, see 10 A. 174; 15 M. 63 5 2 
Weir 794; 12 C.W.N. 845; 18 0. 129. As to 
the nature and extent of presumption under 
the section see 93 I.C. 978=1925 L. 605; 
94 I.C. 985=1926 O. 489. Presumption of 
genuineness of a document does not include 
the presumption that the document was prin- 
ted or published by the particular person by 
whom it purports to have been published. 
34 M. 457=22 MJxJ. 73, 

Scope. — See. 80 does not deal with the 
question of the admissibility of documents 
referred to therein but simply dispenses 
with the necessity of their formal proof by 
raising the presumption that everything in 
a jn a ea fto n with them had been legally and 
f i rruart r done. 50 OLJf. 106=1929 0. 617 
The evidentiary value of the state-. 
*> witws in another Judicial pro- 
ha t* the age of a perm is very 


little. (Ibid.) Before a previous admission 
can be used against a party it must be put 
to him and an opportuntiy afforded to him 
to explain if it is capable of explanation. 
12 L.L..T. 161. Sec. 80 merely says that 
the Court will presume that the confession 
was duly recorded and that the circumstan- 
ces under which the confession was record- 
ed are such as have been set down in the 
record made by the Magistrate. It says no- 
thing about there being any presumption 
regarding the voluntaries of the confes- 
sion. The fact that the accused pleads not 
guilty and retracts his confessions is a cir- 
cumstance to indicate that the case of the 
accused was that his confession was not a 
voluntary on e . l.L.R. (1943) 1 Oal. 487 
■ A.I.R. 1943 Oal. 625. The presumption 
mentioned m sec . 80 could not arise in a. 
case where the statement of a person as to 
the cause of his death is recorded by a 
.magistrate not authorised by law to record 
[it, and it has to be proved. But where it is 
t recorded as authorised by law, it is not 
& ar y that it Should be proved by the 

f“' “^ B t rate who /econled it, when the state- 
M “ ad ? “ the presence of the ae- 
AU re< l ulr e<l is that there 

whf mrt ° f . t t he ldenti V 0 < the person 

j 1 . If s person whose dying 

hSrftai 10n « iS ree ° rded by & Magistrate in 
mLT* iL .subsequent?, the statement 
bv +h 111 hospital can only be proved 

b : m w bo has recorded it or 

bTJ, ® who h *« d that statement. 
But when that person survives and gives 
evidence at the trial his statement is afmis- 
mbe in evidence for the purpose of corro- 
borating or contradicting him. It is not 
necessary that the recording Magistrate 
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Pre- 

Cer Presumption as to 

Of 

p:' 


gaz- 

ittcs, newspapers, private 
Acts, of Parliament and other 
documents. 


The Court shall presume the genuineness of every document purport- 
ing to be the London Gazette, or *[any Official Gaz- 
ette or the Government Gazette] of any colony, de- 
pendency or possession of the British Crown, or to be a 
newspaper or journal, or to be a copy of a private Act 
of Parliament printed by the Queen’s Printer and of 
every document purporting to be a document directed by any law to be kept 
by any person, if such document is kept substantially in the form required by law 
and is produced from proper custody. 

82. When any document is produced before any Court, purporting to be 
a document which, by the law in force for the time 
being in England and Ireland, would be admissible in 
proof of any particular in any Court of justice in Eng- 
land or Ireland, without proof of the seal or stamp 
or signature authenticating it, or of the judicial or 
official character, claimed by the person by whom it purports to be signed, the 
Court shall presume that such seal, stamp or signature is genuine, and that the 
person signing it held, at the time when he signed it, the judicial or official character 
v ,iich he chums. 


Presumption as to docu- 
ment admissible in England 
without proof of seal or 
signature. 


LEG. PEP. 

1 Substituted by A.O., 1937. 


should be called as witness to prove the 
statement. A statement recorded by a 
Magistrate under sec. 164, Cr.P. Code, in 
the course of an investigation is evidence 
in a judicial proceeding, which under sec. 80 
of the Evidence Act can be proved without 
calling the person recording the same. 1941 
P.W.N. 622. Deposition of witness taken 
by special judge appointed under ordinance 
which is ultra vires — If one taken in judicial 
proceeding. See A.I.R. 1946 Cal. 169. 

Illustrative Cases. — A statement not 
read over to or corrected by the witness in 
accordance with* law is not admissible 
against the person making the same. 13 Cr. 
L.J. 569=15 I.O. 985. See also 21 Cr.L. 
J. 500=56 1.0. 160; 142 I.O. 653=1933 0. 
190=18 NJLR. 192=68 I.O. 36=1923 N. 
39. As to depositions before Commissioners, 
#ee 63 P.L.R. 1900. Presumption undeT 
sec. 80 can be raised if the deposition is read 
over by the witness himself in Court. 46 0. 
895=50 I.C. 660=23 G.W.N. 661; 93 I.O. 
978=1925 Ii. 605. (See also O.P. Code, O. 
XVTII, r. 5). The absence of a certificate 
by the Judge at the foot of the deposition of 
its having been read over, etc., does not de- 
prive it of the presumption under sec. SO. 
46 C. 895=50 I.C. 660. The presumption 
under sec. 80 that the circumstances under 
which a document appears to be taken are 
true applies to a dying declaration to 
which a certificate is appended by the Magis- 
trate who recorded it, that it was read 
over to him and declared to be correct. 40 B. 
97=31 I.O. 361=17 Bom.L.B. 881. See 
also 17 Cr.L.J. 23; 9 P.R. 1900 (Or.); 
11 Bom.H.CJB. 247; 152 I.O. 249=1934 A. 
340. Under see. 80 confession by any pri- 
soner or by any accused taken in accordance 
C.C,M. — 299 


with law and purporting to be signed by 
the examining Magistrate shall be presum- 
ed to be so made. The officer who recorded 
|the confession may be examined as a wit- 
ness. 38 I.O. 1005=2 P.L.J. 80. Though 
)a confession duly recorded by a Magistrate, 
may be presumed to be voluntary atiA as 
such admissible, sueh admissibility is sub- 
ject to the restrictions imposed by sec. 24. 
61 C. 399=38 G.W.N. 659=1934 C. 636. 
The statement of an accused person record- 
ed by a Magistrate in a Native State is in- 
admissible unless the Magistrate himself 
deposes to it in person. 24 I.O. 169=16 
Bom.L.B. 261. Confessions recorded in 
Indian Native States ^can be used in British 
India under the provisions of sec. 80, and 
they may be accepted as admissible for 
prosecution in British India. I.L.B. (1938) 
A. 875=1938 A. 625. Th e recital in a 
'judgment of a statement made by the wit- 
ness is not the same thing as a record of 
the. deposition of the witness. Nor can such 
recital be accepted as evidence under sec. 
80. 2 Cr.L.J. 500=56 I.O. 660 (P.). 
i Sec. 81 : Legislative Assembly — Re- 
ports or Debates.— The reports of debates 
in the Legislative Assembly can only be 
evidence of what was stated by the speakers 
m that Assembly, and are not evidence of 
any facts contained in the speeches. 153 I.O. 
1=41 L.W. 665=1935 P.O. 34 (P.C.). De- 
ports and Gazetteers are not strictly evi- 
dence of the truth of all the statements 
contained in them although they may be 
read for what they are worth. 44 G.W.N. 
873. Presumption as to genuineness does 
not include presumption that it was printed 
and published by the person mentioned in 
lit. 36 M. 457=12 I.C. 961. Presumption 
as to genuineness of the specimen, see 180 
I.C. 798=1930 L. 371. 

Sec. 82. — A s to presumption in of 
'printing and publishing a newspaper, see 36 
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and the document shall be admissible for the same purpose for which it would 
be admissible in England or Ireland. 

83. The Court shall presume that maps or 
Presumption as to maps plans purporting to be made by the authority of x [any 

or plans made by authority Government in British India] were so made, and are 
* accurate ; but maps or plans made for the purposes of 

any cause must be proved to be accurate. 

84. The Court shall presume the genuineness of 
Presumption as to collec- every book purporting to be printed or published 

dons^ of laws and reports of unc j er the authority of the Government of any country 
eemons. and to contain any of the laws of that country, 

and of every book purporting to contain reports of decisions of the 
Courts of such country. 


85. The Court shall presume that every document purporting to be a power- 
of-attorney, and to have been executed before, and 
Presumption as to powers authenticated by, a Notary public, or any Court, 
of attorney. Judge, Magistrate, British Consul or Vice-Consul, or 

representative of Her Majesty, or of the 2 [Central Government] was so executed 
and authenticated. 


LEG. BEE. 

1 The words within brackets were substi- 
tuted for the word * * Government 3 9 by A.O., 
1937, 

2 Substituted by A.O., 1937. 


M. 457=12 1,0. 961. Documents admissi- 
ble under English Law in English Court are 
relevant. See 22 0. 491. Chittas. Bee 2 I. 
C. 513; 19 C.W.N. 1068. 

SEC. 83 .—See 22 W.R. I 51 ®5 
C. 822=6 CX.lt. 519; 19 O. 741; 23 C. 335, 
18 C. 224 ; 25 W.B. 179. Chittas made by 
Government for private use connection 
with presumption proceedings are _nofr— 
Maps and plan prepared by patwnn is not 
in discharge of their official duty— Accuracy 
— Presumption — Statements contained m 
Relevancy. 16 P.R. 1913=18 I.C. 799. A 
plan the* accuracy of which has not been 
established by evidence ia accordance with 
sec. 83 can be admitted in evidence when 
both parties had relied on it before the local 
Commissioner and no objection was taken 
that, it had not been proved to be accurate. 
190 I.C. 689=1940 L. 308. A map pre- 
pared by private arrangement by a District 
Collector for the settlement of the . silted 
bed of river does not fall within purview of 
this section. 19 I.C. 572; 17 O.L.J. 642= 
16 I.C. 747. Maps and survey plans pre- 
pared by Government — Admissibility of in 
evidence. 10 I.C. 653; 18 P.L.T. 464. 

(Municipal Survey Map). See also 44 Bom. 
L.R. 295=1942 Bom. 161. Thak maps — 
Evidentiary value of maps more than 30 
years old — Presumption — Map prepared by 


Collector in private capacity. See 16 C.W. 
N. 317=14 G.Ir.J. 578. The Thakbust map 
which preceded the revenue survey was in- 
tended to guide the revenue surveyor who 
was supposed to put in the estate boundaries 
t* ha bound in the Thakbust maps. The 


value of the records of the That survey and 
of the revenue survey and also of the col- 
lectorate papers is not uniform. 67 C.L.J. 
495. See also 21 P.L.T. 873=1941 P.118. 
Value of survey may as evidence pointed 
out. Boundaries in cadastral survey taken 
into account in determining a question of 
title. 1933 P. 671. Great weight should 
always he given to the accuracy of survey 
maps. They are not conclusive hut in the 
absence of evidence to the contrary, they 
will be presumed to be accurate. 44 C. 328 
=38 I.C. 379=43 LA. 303 (P.C.). See *1*0 
3933 P. 555. Survey maps are official docu- 
ments prepared by competent persons and 
with such publicity and notice to persons 
interested as to be admissible, and would be 
valuable evidence as to the state of things 
at the time they were prepared. 44 1.0. 
247. 

Bec. 84. — Gf. Act XVIE of 1875 (Law 
Reparts) . 

Sec. 85: Beckon is Mandatory. — See 
33 C. 625=9 C.W.N. 986j 16 0. 776. The 
provisions of sec. 85 are mandatory, and it 
is open to the Court to presume that all the 
necessary requirements for the proper exe- 
cution of the power of attorney have been 
duly fulfilled. But sec. 85 is not exhaustive, 
for there are different legal modes of exe- 
cuting a power of attorney. Under see. 57 
(6) the Court shall take judicial notice of 
inter alia, all seals of notaries public. 
Where a power of attorney is given under 
the seal of a notary public, the Court must 
presume its proper execution before and 
authentication by the notary public T .TYTE , 
(1939)^ Bom. 295=41 Bom.L.B. 530=1939 
B. 347. Mere registration is not in itffelf 
evidence of execution. 17 C. 903. But see 
14 C. 176. As to what is sufficient proof 
of power of attorney, see 21 M. 492: 1936 
A.L.J. 684=1936 A. 475. 
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86. The Court may presume that any document purporting to be a certified 

copy of any judicial record of any country not forming 
Resumption as to certified part of Her Majesty’s dominions is genuine and accu- 
of forei S n judicial rate ^ jf document purports to be certified in any 
reco ’ manner which is certified by any representative of 

Her Majesty or of the ^Central Government] 2 [in or for] such country to be 
the manner commonly in use in that country for the certification of copies of judi- 
cial records. 

8 [An officer who, with respect to any territory or place not forming part of 
Her Majesty’s dominions, is a Political Agent therefor, as defined in section 3, Cl. 
(40) of the General Clauses Act 1897, shall, for the purposes of this section, be deem- 
ed to be a representative of the ^Central Government] in and for the country com- 
prising that territory or place.] 

87. The Court may presume that any book to which it may refer for infor- 

mation on matters of public or general interest, and 
Resumption • as to books, that any published map or chart, the statements of 
maps and charts. which are relevant facts, and which is produced for 

its inspection, was written and published by the person, and at the time and place, 
by whom or at which it purports to have been written or published. 

88. The Court may presume that a message, forwarded from a telegraph 

office to the person to whom such message purports 
Presumption as to tele- k e addressed, corresponds with a message delivered 
graphic messages. for transmission at the office from which die message 

purports to be sent ,• but the Court shall not make any presumption as to the person 
by whom such message was delivered for transmission. 

89. The Court shall presume that every docu- 
Resumption as to due ment, called for and not produced after notice to 
execution, etc., of docu- produce, was attested, stamped and executed in the 
meats not produced. manner required by law. 


LEG. FEE. 

1 Substituted by A.O., 1937 to r “Govern- 
meat of India . 97 

a Substituted by Act III of 1891, sec . 8 
for 1 resident in*. 

3 Substituted by Act V of 1899, sec. 4. 

Sec. 86. — Sec, 86 does not exclude other 
proof. So, a document purporting to be a 
copy of a deposition in a Court in Outch was 
admissible in evidence though not certified by 
the Political Agent of Cutch in a manner 
which fully satisfied the requirement of secs. 
76 (a) and 86. Eeld t that the fact that the 
certificate as to the document being a “true 
copy 9 9 was given by a higher officer than the 
trial Judge was really an additional reason 
for accepting its authenticity. 30 Bom.LJt. 
1519=1929 R. 24. 

Scope or Section. — See 27 0. 639. Sec- 
tion mandatory. See 5 L. 105=1924 L. 493. 
Presumption of certified copies of German 
Court. 15 C.W.N. 1053=14 C.L.J. 375. 
Presumption of certified copies of other 
foreign States. See 14 C. 546; 27 0. 639. 

Sec. 87 .— See 21 C.L.J. 637. A history of 
a particular sect prepared by an Extra 
Assistant Settlement Officer during the 
second settlement, does not form part of 
the settlement record and has no presump- 
tion of ' truth attached to it, but may be of 
some value if it was prepared when there 


was no dispute. 1934 Lr. 1=154 I.O. 375. 

Sec. 88: Telegram — Proof that it ema- 
nated from Government. — The sanction of 
Local Government to prosecute a person for 
an offence under see. 134-A, Penal Code, 
communicated by telegram, must be proved 
to have emanated from the Government. The 
Court is forbidden by the express provisions 
of sec. 88 to make any presumption as to 
the person by whom the telegram was Sent. 
42 M. 885=37 M.L.J. 81. See also 4 I.O. 
240=10 Cr.L.J. 520; 21 I.C. 274; 91 I.O. 
690=1926 B. 71; 13 P.L.T. 802=1933 P. 
96. The contents of telegrams are not evi- 
dence of the facts stated in them. 1945 O. 
W.N. 287=1945 M.W.N. 634=A.I.R. 
1945 P.C. 174 (P.C.). 


Sec. 89. — Where a party produces an un- 
stamped copy of an instrument by way of 
secondary evidence the Court may, in the 
Absence of contrary evidence, presume that 
the original was stamped. 1932 M.W.N". 
432. In a suit for redemption, the ques- 
.tion was whether the plaintiff was the mort- 
gagor and the defendant the mortgagee. The 
pl ^ tl £ alle £ ed that the mortgage was exe- 
cuted 50 years ago and that the entry as re- 
gards mortgage was made in the mortga- 
gee s bahi and called upon the defendant 
to produce it. The defendant denied that 
h e - possessed any such bahi. The plaintiff's 
evidence showed that the entry was made 
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go. Where any document, purporting or proved to be thirty years old, is 
J * produced from any custody which the Court in the 

Presumption as to docu- particular case considers proper, the Court may pre- 
noents thirty years old ‘ sume that the signature and every other part of such 

document, which purports to be in the handwriting of any particular person, is 
in that person’s handwriting, and, in the case of a document executed or attested, 
that it was duly executed and attested by the persons by whom it purports to be 

executed and attested. , 

Explanation . — Documents are said to be in proper custody if they are m the 
place in which, and under the care of the person with whom, they would naturally 
be ; but no custody is improper if it is proved to have had a legitimate origin, or 11 
if the circumstances of the particular case are such as to render such an origin 
probable. 

This explanation applies also to section 81. 


$n ordinary baM and not on stamped paper 
though required by law as such. Moreover 
there was no evidence by plaintiff to show 
that the defendant was in possession of the 
bahi and was withholding it though called 
upon to produce it- Held, that no presump- 
tion under sec. 89 could be drawn under the 
circumstances and as the entry was made in 
the ordinary bahi and not on stamped 
paper no question of presumption arose in 
such case. 1938 L. 90. 


Sec. 90: Presumption — When : - 

TJnder sec. 90 documents more than thirty 
years old coming from proper custody prove 
themselves, but there is no presumption that 
the contents of the documents are true. 40 
Bom.LR. ]262=I.L.R. (1939) Bom. 97= 
1939 B. 59. The presumption under sec. 90 
with regard to documents 30 years old arises 
in the case of copies as well as originals. 
If the copy is proved to he a true copy , a 
presumption may "be made in favour of the 
genuineness, of the original . 46 M. 92; 6 O. 
W.N. 880=1929 O. 483 (2); 152 LC. 801= 
11 O.W.UT. 1435; 30 N.L.R. 155=1934 N. 
67. Bnt see also 162 I.O. 527=1936 O.W. 
N. 619=1936 O. 298; 1937 R.D. 133; 41 P. 
B.R. 376=1939 L. 458; 20 N.L.J. 209. See 
also 17 Mys.Ii.J. 510; 50 Mys.H.O. Rep. 
48; 1939 L. 458; 1940 M. 273; 1940 A. 74; 
16 Luck. 778. The statutory presumption 
under sec. 90 can be riased only with regard 
to the actual document produced in Court; 
it cannot be raised with regard to th e original 
document when that is not produced and when 
wh&t is produced is only a certified copy. 47 
Bam.L.R. 116=1945 Bom. 319, The statu- 
tory presumption under sec. 90 cannot be made 
xn respect of a document merely on produc- 
jwm of its copy under 8. 65 of the Act. Where 
the original is a registered document, and the 
copy produced is a certified copy, b eari ng the 



- — cAtrcutftut acfuowieag- 

i the execution and was duly identified, the 
facts mentioned in the endorsement may be 
.proved by the endprsement, the copy can be 
admitted in evidence as proof of the execu- 
tion of the original 47 Bom.L.E. 962. Sec. 
96 according to its plain terms applies to will! 


as to other documents. If therefore, a will 
made more than 30 years ago is produced 
from the proper custody, the Court may pre- 
sume that it was duly executed and attested. 
/Where the Court chooses to make the pre- 
sumption authorised by sec. 90, no further 
proof of the facts is necessary under see. 69. 
47 C.W.N. 359. The presumption contained 
in sec. 90 cannot apply to a copy that is not 
itself 30 years old. 1940 N.L.J*. 437=1940 
N. 382. See also 1939 L. 458; 1939 I* 273. 
The presumption under sec. 90 is a rebutta- 
ble one to be made at the discretion of the 
Court- It is based on the rule of expedi- 
ency, and unless the surrounding circum- 
stances satisfy the Court that the document 
tendered has been produced from proper 
custody it would be unsound to admit the 
document. The Court must insist on a 
satisfactory account of the origin of the 
possession being given by the party relying 
upon the document. The custody may not 
be in the strictest sense legal custody, bnt, 
whether it originated in right or wrong, the 
origin must be explained. The soundest 
policy even upon the rule of expediency 
necessitates circumspection and scrutiny in 
the examination of the surrounding circum- 
stances before raising the presumption. The 
Court must therefor© examine the surround- 
ing circumstances tending to establish the 
connection of the party producing the docu- 
ment with the person with whom the docu- 
ment should naturally have been. 40 Bom. 
L.R. 2 02. When a document is suspicious 
on the face of it when an important word 
is erased and re-written, presumption under 
see. 90 does not arise. 95 I.C. 261=1926 A. 
537. Repeated assertions of title in ancient 
documents being mere recitals are no evi- 
dence of what is there recited though actual 
possession in confimity therewith would 
constitute pnrna fade title. 56 C.L.J. 369. 
•The Court is not bound to make the pre- 
sumption merely because of the alleged age 
of the document. 31 Bom. L.R. 1279; 110 
1.0. 415. The Court “may presume”. The 
section does not say that file Court must 
presume the document to be genuine- 7 Myis, 
L.J. 57; See also 175 I.O. 594=1938 A. 
345 ; 40 P.L.R. (J. & K.) 51=175 I.P. 801 
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=40 Bom.L.R. 202=1938 B. 257. The 
Court can presume the genuineness even of 
an unregistered document thirty years old 
from a copy of such document, If the ori- 
ginal is proved to have been duly executed, 
and further it is also proved that the original 
is lost. 1929 A. 561. As to presumption 
of genuineness of pedigree tables, see 105 
I.C. 81. Where a person executes a mil 
and deposits it with the Registrar and the 
endorsement by the Registrar shows that, 
the* will was so deposited by the executant 
on being identified by two persons, a pre- 
sumption under sec. 90 as to execution 
arises. The presumption however does not 
cover the question of disposing mind. 1933 
L. 53; 145 I.C. 241. The raising of pre- 
sumption under see. 90 as to the genuine- 
ness of a document is a matter which is 
eminently within the discretion of the trial 
Court and where a document bore only the 
seal and there was no signature and where 
there were strong reasons to doubt its .genu- 
ineness, the appellate Court 7igZd that it was 
"not prepared to draw a presumption about 
its genuineness which the Lower Court had 
refused to do. 1942 O.W.N. 225=A.I.R. 
1942 Ouah 374; 104 I.C. 219=1927 C. 870; 
53 C. 135=81 I.C. 493; 31 Bom.L.R. 1279. 
Presumption not drawn by trial Court — Ap- 
pellate Court refusing to draw inference — 
Genuineness of documents decided on 1 evidence 
— Proper. 108 I.C. 412. Court may pre- 
sume genuineness of signature authenticating 
a copy. 56 I. A. 346=1929 P.C. 135=56 
M.L.J. 730 (P.C.) . As to the extent of pre- 
sumption regarding old documents, see 6 L.L. 

J. 97=75 I.C. 57; 82 I.C. 487; 77 I.C. 
478: 1924 A. 869=22 A.L.J. 857; 41 P.L. 

R. 108. Sec. 90 does not involve any pre- 
sumption that the contents of a document 
more than 30 years old coming from proper 
custody are true. The presumption is only as 
regards due execution. 17 Mvs.L.J. 510=45 
Mys.H.C.R. 57. The Court should be very 
eareful about raising any presumption under 
Sf»c. 90 in favour of old deeds of shankalap 
which never saw the light of day until they 
were produced during the trial of suits in 
which under-proprietary rights are set up 
on the basis of those deeds. (9 O.W.N. 
379, relied on.) 37 C.W.N. 215=1927 C. 
102; 164 I.C. 494=193 6 O.W.N. 768; see 
also 166 I.C. 930=1938 O.W.N. 179; 11 C. 
639; 39 P.L.R. 370; 27 O. 740; 98 I.C. 
1021=1927 C. 229; 1929 A. 561; 138 I.C. 
513=1932 O. 227. See also 1940 L. 245 
(Pondah’s hahis.) . Sec. 90 does not provide 
for any presumption regarding anonymous 
documents the writer of whom is not known. 
But an objection that the document should 
not be admitted without proof as to the writer 
of the document must be raised at the earliest 
stage and cannot be permitted to be raised 
for the first time in second appeal 50 L.W. 
527=1939 M.W.N. 946=1939 M. 926= 
(1939) 2 M.L.J. 593. Sec. 90 cannot be 


relied upon for the proof of a document which 
does not purport to be in any person’s hand- 
writing or to be signed by any inown person. 
53 L.W. 634= (1941) 1 M.L.J. 759=1941 
M. 602. If a copy more than 30 years old is 
produced from proper custody the signatures 
authenticating the copy may be presumed to 
be genuine; but the production of a copy is 
not in itself sufficient to justify any pre- 
sumption of due execution of the original. 
1941 L. 400. No presumption of genuineness 
in case if document bearing no signature. 
164 I.C. 494=1937 O. 448; 166 I.C. 930= 
1937 O. 353; 41 P.L.R. 108=1939 L. 285; 
(1941) 1 M.L.J. 759; or in the case of a 
copy of a lost document. 162 I.C. 56=1936 
A.L.J. 161=1936 A. 298, especially when 
such copy is not in itself 30 years old. 1936 
L. 788; see also 1937 L. 920=20 N.L.J. 209. 
No presumption under sec. "90 can be raised 
on the basis of the certified copies when the 
originals are not forthcoming. 41 P.L.R. 
377 (2)=1939 L. 273. See also 1941 O.W. 
N. 669=1941 O. 433; 1941 Pesh. 89; 1941 
L. 400. A copy purporting to be more than 
30 years old and produced from proper cus- 
tody may be presumed to be a* copy satisfy- 
ing the requirements of the Evidence Act as 
to secondary evidence, when that copy con- 
tains a statement that it is a true copy and 
contains the signature of the author of the 
original. In such a case the Court is entit- 
led to presume the genuineness of the sig- 
nature on the copy under sec. 90. 1930 M. 
W.N. 841. If a plaintiff in a suit for pos- 
session does nothing more than produce a 
certified copy of the original sale deed in ’ 
his favour which was more than 30 years 
old, he would not succeed in establishing 
his title to the property. But if he produces 
evidence of identifying witnesses of the exe- 
cutants it can be held that, the evidence is 
sufficient to prove the due exception of the 
sale deed in question. 1939 A.L.J. 1023= 
1940 A. 74. As to presumption of genuine- 
ness of seal affixed to old document, see 104 
I.C. 494=1936 O.W.N. 768. Jama Wasil 
Bal'i papers seventy years old — Presumptions 
as to. See 45 C.L.J. 129. The presumption 
of execution of a document extends also to the 
mark put on the document in dictating that 
the document was signed by the executant 
by a sort, of symbolic writing which is to be 
taken to be the signature in the absence of 
proof to the contrary. 58 C. 686=1931 C. 
596; 148 I.C. 1172=1934 A. 529. Presump- 
tion of genuineness includes presumption of 
executant’s authority. 58 C. 686. But *eo 
also 162 I.C. 56=1936 A.L.J. 161=1936 
A. 298; 97 I.C, 292=24 AX.J. 920; 1927 A. 
765; 1925 A, 1. Presumption of genuine- 
ness only dispenses ^rith proof, but the question 
of evidence is not affected thereby. 95 LC. 
,261=1926 A. 537. Where the deed did not 
(even purport to be signed by the executant 
and his mark was not proved by the person 
attesting the same* held, that the Court 
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Illustrations . 

(a), A has been in possession of landed property for a long time. He produces from his 
custody deeds relating to the land, showing his title to it. The custody is proper. 

(A) A produces deeds relating to landed property of which he is the mortgagee. The mort- 
gagor is in possession. The custody is improper. 

(tf) A y a connection of B t produces deeds relating to lands in B*s possession which were deposited 
with him by B for safe custody. The custody is proper. 


could refuse to presume that the document, 
was genuine. 110 1.0. 415=5 O.W. TST. 424. 
Tn. order to attract iho provisions of sec. 90 
the document must have been signed which 
most of the entries in the account books 
arc not. They could not therefore be 
brought within the purview of tins section. 
45 B.L.R. 441, Sec. 90 only gives the dis- 
cretion to Courts to dispense with proof as 
to the execution of a document,. It raises 
no presumption whatever as regards the ac- 
curacy of the plan and cannot be used as to 
dispense with formal proof of the contents of 
the documents as required by law. Ill I 0 
301. See also 1937 N. 43. 

£ 1 BuiiY EXECUTED AND ATTESTED. 9 f — Tile 
words 4 'duly executed and attested” merely 
mean execution and attestation according 
to law. The question whether the document 
has been explained to the executant and 
whether she has fully understood the im- 
port and effect of it, is hardly a question of 
execution. 5 Luck. 526=1931 O. 103. Where 
a deed is executed by a pardana«hin lady, 
the onus of proving the validity of the tran- 
saction is on the transferee. 5 Luck. 326. 
See also 10 O.W.jST. 147=1933 O. 170. Where 
ft party tendering a document is unable io say 
who prepared or signed it, or where the docu- 
ment itself does not purport to show who 
prepared or signed it, the mere fact of ihe 
document being more than thirty years old 
does not make it admissible without proof. 
(Z P.L.,T. 306. B e l. oiO 1937 R.D. 88. 
Presumption can be raised in the case of 
school register. 30 years old. 163 l.O. 81 
=1936 L. 104. When a Registrar make3 his 
endorsement on Hie back of a document, he is 
simply carrying out his statutory duties under 
the Registration Act and makes' the signal ure 
alia intutio and is not purporting to attest 
the document. And though the endorsement 
shows that the Registrar received from the 
executant a personal acknowledgment of his 
signature, in the absence of evidence that 
the Registrar signed in the presence of the 
executant, no presumption can possibly be 
made under sec. 90, that the signature of 
the Registrar was affixed in the presence of 
the executant or that the document was duly 
attested, even if the document is over 30 
years old. 61 C. 525=38 C.W.X 753=1934 
C. 722. Apart from sec. 90 file Court can 
make a presumption of faet about the valid 
execution of a will from a certified copy of 
the will obtained from the Registration 
Office, if such presumption is justified bv 
the proved facts and circumstances of the 
ehse. 172 I.C. 882=1938 O.W. 1ST. 67=1938 
O. 69. The period of 30 years, under sec. 


90, is to be reckoned not from the/, date upon 
which the deed is filed in the* Courts but 
from the date on which, it having been ten- 
dered in evidence, its genuineness or other- 
wise becomes subject of proof. (5 CJ.L.R. 
135, Foil) 63 LA. 85=40 C.W.N. 226=1936 
P.C. 15=70 M.L.J. 206 (P.OO; 169 l.O. 
402=39 P.L.R. 340. 


Proper Custody. — Whether e c custody J ’ 
is proper is a question of fact. 126 I.C. 19. 
As to proper custody, see 94 I.G. 814; 1926 
C. 370; 164 I.C. 494=1936 O.WUST. 768. 
Where a document is written 55 years ago 
by a licensed stamp-vendor and comes out 
from proper custody it can claim the bene- 
fit of sec. 90. 1934 L. 885. It is for the 
Court to decide in each case whether the cus- 
tody from which the document is produced 
is or is not proper and if it considers the cus- 
tody to be proper it can raise the pre- 
sumption. Where the lower Court draws 
the presumption after considering the cir- 
cumstances of the case the High Court will 
not interfere in second appeal. 32 P.L.R 
626=134 I.C. 296. See also 38 P.L.R. 322* 
152 I.C. 861=11 O.W.N. 1435; 1933 L 
347=142 l.O. 13=34 P.L.R. 356; 1938 A " 
AT.L. J. 68; 1939 O.WJST. 1=1939 A. 96. And 
where the appellate Court is constrained to 
do so, the party producing th e document 
should be given an opportunity of support- 
ing the presumption. 145 I.C. 147=1933 
A.L.J. 907=1933 A. 443. Where a s ale has 
been made nearly 30 years before th e suit 
is brought and all the parties to the trans 4 
action have died, it is impossible to expect 
full and detailed evidence of all the circum- 
stances that gave rise to th e transaction 
and presumptions are permissible to fill in 
the details which have been obliterated by 
*i me ; 30 N L.R. 192^148 I.C. 1033=1934 
fj* In cas es where documents more 

than 30 years old ar e being produced only 
as instances of a particular custom and not 
as foundation of title, such documents may 

in ® yide3ICe ^respective of the 
fact whether they come from proper cus- 
tody o r not. 1939 L. 152. Th e m e re proof 
ot the map is more than 30 years old, by it- 
selfis only proof of the fact that the iapwiw 
prepared by the maker thereof. The P fact 

mh!r i tlCUl T perso ? P I »P«red a map, orin 
other words made certain statm e nts by lines 
cannot inthout or apart from and 

* J t he proof of the correctness ot its 
contents hare anv bearing on the Matters in 
lsue in this suit. The fait that tC map U 
a part of the decree does not make any dif- 
erenee, when the decree does not fall with- 
« a ^ f * be .secs. 40, 41 or 42 of the Act. 
*9 O.W.V 791=A.I.R f 1945 Qal. 499^ 
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Evidence of terms of con- 
tracts, grants and other dis- 
positions of property re- 
duced to form of docu- 
ments. 


CHAPTER VI. 

Of the Exclusion of Oral by Documentary Evidence. 

When the terms of a contract, or of a grant, or of any other disposition 
of property, have been reduced to the form of a docu- 
ment, and in all cases in which any matter is required 
by law to be reduced to the form of a document, no 
evidence shall be given in proof of the terms of such 
contract, grant or other disposition of property, or 
of such matter, except the document itself, or sec- 
ondary evidence of its contents in cases in which secondary evidence is admissible 
under the provisions hereinbefore contained. 

Exceptions . — (i) When a public officer is required by law to be appointed 
in writing, and when it is shown that any particular person has acted as such officer 
the writing by which he is appointed need not be proved. 

(2) Wills ^admitted to probate in British India] may be proved by the 
probate. 

Explanations . — (i) This section applies equally to cases in which the con- 
tracts, grants or dispositions of property referred to are contained in one docu- 
ment, and to cases, in which they are contained in more documents than one. 

(2) Where there are more orginals than one, one original only need be 
proved. 

(3) The statement, in any document whatever, of a fact other than the 
facts referred to in this section, shall not preclude the admission of oral evidence 
as to the same fact. 

Illustrations. 

(a) If a contract be contained in several letters, all the letters in which it is contained must 
be proved. 

t lf a contract is contained in a bill of exchange, the bill of ex chan ge must be proved. 

If a bill of exchange is drawn in a set of three, one only need be proved. 

A contracts, in writing, with B, for the delivery of indigo upon certain terms, 
e contract mentions the fact that B had paid A the price of other indigo contracted for 
verbally on another occasion. , . 

„ Oral evidence is offered that no payment was made for the other indigo. The evidence 
is admissible. 

(«) A gives B a receipt for money paid by B. 

Oral evidence is offered of the payment. 

The evidence is admissible. 


LEG-. PEE. 

1 Substituted by Act XVIII of 1872, 
sec. 7. 


Seci 91: Scope and Applicability. — 
Where the terms of a contract _ have heeii 
reduced to writing at the same time as it is 
made, the document only, or if permissible, 
a secondary evidence of its contents can be 
the only evidence available to prove the 
document under sec. 91 the parties axe de- 
barred from adducing oral evidence to prove 
such contract- 22 PatX.T. 660; 33 M. 413 
=11 Cr.L.J. 716; 13 B.D. 685; 5 P.L.T. 
45=1940 P. 245. Sec. 92 only excludes oral 
evidence to vary the terms of the written 
contract, and has no reference to the ques- 
tion whether the parties had agreed to con- 
tract on the terms set forth in the docu- 
ment. So also sec. 91 only excludes oral 
evidence as to the terms of a written con- 
tract. Oral evidence is admissible there- 
fore to show that a document executed by a 
person was never intended to operate^ as an 
argeement, but was brought into existence 
solely for the purpose of creating evidence 


about some other matter. Even if there 
were no provisos to secs. 91 and 92, there 
is nothing in either section to exelude oral 
evidence in such a case to show that there 
was no agreement between the parties and 
therefore no contract. 63 I. A. 120=59 M. 
446=1936 P.C. 70=70 M.L.J. 232 (P.G.). 
Secs. 91 and 92 do not apply to a will as it 
is neither a contract, nor a grant nor a -dis- 
position of property until the death of the 
testator makes it operative. See. 92 (4) 
does not prevent the revocation of a regis- 
tered will by an unregistered document. 
1938 M.W.N. 099=1938 M. 616= (1938) 1 
ML.J*: 444. The provisions of sec. 91 are 
not applicable to a permission granted by a 
Municipal Committee. 120 I.C. 221=1930 
N. 130 . Having regard to the terms of 

sec. 91, what the Court has got to do is to 
find out the real contract between the par- 
ties. 1928 459. The term proof of 

such matter” must carry with it the term 
< t i n disproof of it,” because if evidence Were 
to be admitted on one side, it would have * 
to be admitted on the other. Therefore, a 
Court which allows evidence to prove that a 
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payment endorsed on a promissory note =1926 M. 872 (sale deed) ; 103 I.C. 281= 

had not been made} violates the provisions 1927 M. 830; 30 O.W.N, 254=1926 0. 705. 

of see. 91. 1935 A.L.J. 304=1935 A. 58. Where the rent note is one that requires re- 
Illusteative Cases. — A dmis sibility (i) gistration and has not been registered, it is 
of oral evidence to prove deposition of wit- inadmissible not only to prove the terms of 

nesses. Bat. 334; (ii) deposition not read xho contract but also to prove the fact that 

over to witness. 13 Cr.L.J. 569; (tf*4) de- it contained all the terms of the contract- 

position of accused. 6 C. 762=8 C.L.R. There is no bar, therefore, under sec. 91 to 

292; 54 P.B. 1887 (Or.) ; 21 M.L.J. 411=9 the reception of other evidence consisting 

r.C. 262; (it?) admission of guilt in depart- of an entry in the reeord-of -rights to prove 

mental enquiry, 36 A. 222; (v) Confession the nature of the tenancy. 58 B. 419=150 

to Magistrate — Proof by oral evidence. 9 I.C. 555=36 BomXJEt. 359=1934 B. 194. 

M. 224=2 Weir 125: 35 A. 260: 14 Cr.L.J. See also 1938 O.A. 785=1938 O.W.N. 1080; 


211; 11 A.L.J. 286; 35 B.H.C.B. 166; (vi) 
Search liBt — Proof of. 2 Weir 766. See also 
21 M.L.J. 281; (ini) Previous convictions — 
Proof of. 28 C. 689; (vtii) Warrant; it 
should be produced in a case of assault of 
process-server. L.B.B. (1872-1892) 572. A 
statement made by an accused at a depart- 
mental enquiry is not within sec. 91, as it 
is not required by law to be reduced to the 
form of a document. Such confession c an 
be proved at the time of the prosecution. 35 
A. 222=25 I.C. 321. The confession of an 
accused made to a Magistrate holding an 
enquiry is a matter which must be reduced 
to the form of a document within the mean- 
ing of sec. 91. 35 A. 260=19 I.C. 307. 
Witnesses should not be allowed to prove a 
dying declaration as if it is a substantial 
piece of evidence in the case. 67 I.C 577 
—1924 L. 12. The only way of proving a 
dying declaration is by the evidence of some 
witness who heard it made, the witness be- 
ing at liberty to refresh his memory by re- 
ferring to the note made by him * or read 
over to him at- or about the time the state- 
ment is made- 1924 L. 12. The record by 
Court of deposition is the onlr evidence ad- 
missible of the statement alleged to have 
been made by the witness and if it is not 
shown to have been read out to the wHnoe* 
he can’t be convicted of perjury. 42 M. 561 
=36 M.L.J. 296. Sec. 91 even if it covers 
a deposition merely excludes oral evidence 
of its contents but does not make the docu- 
ment. itself inadmissible nor prevent its be- 
ing otherwise proved. 74 T.C. 445=1923 O. 
119. Where a deposition is not taken in 
accordance with sec. 369, Cr.P. Code, it is 
inadmissible in evidence and other evidence 
is shut out by sec. 91. 18 Cr.L.J. 966=42 
T.C. 326. 8r<\ 91 has no application to mat- 
ters entered in a special diary under sec. 
172 of the Or.P. Code. Oral evidence is ad- 
missible to prove statements made to the 
police bv the witnesses who heard them made. 
IS Cr.L.J. 1022=42 I.C. 766. Unregistered 
salo-deed and partition deed can be used ns 
evidence to establish the nature of the pos- 
session of the person who claims under the 
deeds. The fact of possession and partition 
of property can also be proved by oral evi- 
dence. 98 LC. 940=28 Punj.LJL 88. See 
else 100 IjC. 153; 98 I.C. 448; 92 I.C. 1028 
=r»26 M. 402 (partition deed) ; 95 LC 584 


1939 A.M.L.J. 148. An unregistered patta 
cannot be admitted in evidence in a suit for 
possession of land for the purpose of prov- 
ing the plaintiff's title. Nor can the plain- 
tiff be allowed to prove his title by the pro- 
duction of rent receipts or by the general 
circumstances of the case- Sec. 49 of the 
Registration Act and sec. 91, Evidence Act 
are a bar to such proof. 18 P.L.T, 
1012. There is no provision of laW which 
requires the production of the original lease 
in order to prove merely the factnm of the 
lease. Under sec. 91, the original lease 
would have to be produced only for the 
proof of any of its terms. 1944 A.W.B. 
(Rev.) 76=1944 B.D. 132. Ejectment suit 
— Pemanent occupancy claimed in defence 
— Compromise not stamped or registered—* 
Decree merely dismissing stair— Eeld, that 
the compromise was not admissible to prove 
the recognition of occupany rights. 14 L.B. 
513 (R e v.) =17 BJ). 660. See also 1940 N. 
L.J. 85=1940 N. 116. Lease by public 
auction of agricultural land for 7 years — 
Defendant's bid accepted possession for 4 
years — Plaintiff's suit in ejectment alleging 
subsequent agreement of lease for one year 
in writing. Eeld, that as it was an agricul- 
tural lease, it could be made orally, and 
that the document which came into existence 
subsequently did not supersede the oral 
lease. 1933 M. 451=64 M. L. J. Un- 
registered lease — Oral evidence to prove re- 
lationship of parties, not admissible. 148 I. 
C. 558=1934 L. 743. Where lease-deed is 
inadmissible in evidence being unregistered, 
the tenancy can be proved by other evidence 
as by the doctrine of part-performance. 105 
I.C. 172; 111 I.C. 358. But see 1930 L. 
675. Where a party sues upon a promissory 
note, he must produce that note or give a 
satisfactory explanation as to why he is nn- 
able to produce it; else, he is not entitled to 
rely upon a relative and ancillary document 
such as a receipt which formed part of the 
same document upon which both the promis- 
sory note and the receipt were inscribed. 
Courts should refuse to exercise their powers 
in favour of a litigant who is deliberately 
concealing important material and relevant in- 
formation. 151 I.C. 123=1934 A. 837. When 
a contract is wholly contained in a Promis- 
sory note, i.e., where it forms the substance 
of the contract with all its terms, sec. 91 
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would preclude proof of the contract other- 
wise than "by the document itself. 1930 N. 
225; 1936 Pesh. 146; 1937 A, 439=1937 A. 
J-fcJ. 235. If such promissory note is inad- 
missible for any reason, the contract cannot 
be proved by any extraneous oral evidence, 
nor can money be recovered as money had and 
received, £e., as a debt independently of the 
promissory note. 1936 N. 225. But where the 
note is executed in satisfaction of a pre- 
existing liability the inadmissibility of the 
P. Note by reason of its being insufficiently 
stamped does not preclude proof of the pre- 
existing liability by oral evidence. 1936 N. 
225. Where in a suit to recover a sum of 
money advanced to the predecessor in inter- 
est of the defendant, a promissory note and 
a contemporaneous receipt are produced and 
the promissory note is found inadmissibe 
in evidence for want of proper stamp, on a 
question whether other evidence was admis- 
sible, it was held, that the loan could be 
proved by other evidence including the re- 
ceipt. 1943 A.L.J. 189=A.I.B. 1943 A. 220 
(F.B.). When the loan is contemporaneous 
with the execution of an inadmissible P. 
Note, the debt can be proved by oral evi- 
dence independently of the P. Note only if 
Ihe parties intended at the time of the exe- 
cution of the P. Note that it was collateral 
to an oral contract by way of giving security 
for the loan or making conditional payment 
of the debt, antecedent or contemporaneous. 
1930 N. 225. See also 1936 A.MJ/J. 37. If 
in such a case the defendant repudiates the 
P. Note as being merely a colourable docu- 
ment and neither party relies on the docu- 
ment, as embodying the substance of the 
contract, sec. 91 does not apply, and the P. 
Note can be used as corroborative evidence 
on the point of the actual payment of the 
money. 1936 N. 225. In any event* the 
plaintiff would be prevented from c l a imin g 
interest as per terms of the P- Note and in- 
terest at best can be allowed only under sec. 
73, Contract Act, by way of damages. 1936 
N. 225. See also 1936 A.MLL.J. 37. Where 
a pronotc is inadmissible for want of pro- 
per stamp duty the plaintiff, may recover his 
money by proving orally the advance of the 
loan. 1933 N. 57 (2) =144 I.C. 175=29 NX. 
R. 131; 139 I.C. 298=1932 O. 235 (F.B.V 
See also 25 A.X.J. 102; 103 I.C. 634=1927 
A. 503; 1937 A.L.J. 360=1937 A.W.B. 322. 
Held by the Hull Bench ( Stodart , J. dissent- 
ing), that the answer to the question whe- 
ther a person who has lent money on a P. 
Note, which is inadmissible in evidence owing 
to defect in the stamping can sue to recover 
the debt apart from the note, depends on 
the circumstances under which the instru- 
ment was executed. If the note was given 
in respect of an antecedent debt, or as col- 
lateral security or by way of conditional 
payment or if the note does not embody all 
i lie terms of the contract the true nature 
of the transaction can be proved. But if the 
promissory note embodies all the terms of 
€.C.M. — 300 
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the contract, no suit on the debt will He as 
see. 91 of the Evidence Act and see. 35 of 
the Stamp Act bar the way. The fact that 
the execution of the P. Note is contempor- 
aneous with the borrowing cannot, however, 
exclude the possibility of the instrument 
having been given as collateral security or 
by way of conditional payment. I.X.R. 
(1938) 2 M. 933=1938 M. 785=(1938) 2 
M.L.J. 189 (F.B.). Although a loan and a 
promissory note for the loan form part of 
the same transaction a suit will lie on the 
original consideration. If there is a loan, 
that itself gives a cause of action, and the 
fact that there is a loan can never be a term 
of the contract contained in the promissory 
note, it is. therefore open to the creditor to 
prove that there was a loan independently 
of sec. 91. It does not matter whether the 
loan was made at the same time as the pro- 
missory note which is the evidence of it or 
whether it is not properly stamped 
and therefore inadmissible in evidence* 40 
Bom.X.R. 174=175 I.O. 540=1938 B. 280. 
But see 53 A. 114=1931 A. 183 (FJB.) ; 144 

I. C. 130=1933 A, 280; 152 I. C. 

370=1934 A. L. J. 1185; 147 I.C. 443= 
1934 A. 271; 146 XC. 751. Also 140 I.C. 
117; 95 I.O. 704; 1922 X. 307. Wh e r e the 
debt and execution of the pronote are con- 
temporaneous the debt can be proved only 
by the note and where it is insufficiently 
stamped the plaintiff cannot apply by 
amendment to convert his suit into one on 
tlie original consideration. 139 I.C. 361= 
1932 M. 687; 140 I.C. 193=1932 
1260=67 MXJ. 595; 1934 X. 606. But see 
9 P.L.T. 471; 134 I.C. 254=1931 A. 560; 
95 I.C. 847=1926 B. 357; 67 MLXX* 912; 
12 B. 500=1934 R. 389 (F.B.); 1933 P. 
584; 141 I.C. 707=1933 Pat- 159; 12 Pat- 
862=14 P.L.T. 651=1933 P. 575 (F.B.) . 
In cases where a P. Note is given in pay- 
ment for goods sold and delivered, the pre- 
sumption would be that the note is given as 
conditional payment for the goods sold and 
delivered. In such cases, when the note is 
inadmissible as being unstamped, the ori- 
ginal debt can be availed of by the seller 
for the purpose of recovering the amount 
due to him, irrespective of it. Per Chief 
Justice and Pandrang Bow, (Cornish, 

J. , contra) . — Where the P. Note is part and 
parcel of the transaction of loan, and itself 
contains all the terms, it must, in the ab- 
sence of evidence to the contrary, be taken 
to be the contract, and no contract al&undi 
can be proved. 59 M. 268=1936 ML 179= 
70 M.L.JT. 267 (F.B.). See also 1937 AJDJT. 
360; 169 I.C. 780=1937 A. 439. P. Note 
for debt — Debt barred by limitation on. 
date of note — Absence of specific recital 
that the promise is to pay such barred debt 
— Oral evidence to connect promise to pay 
with prior loan, if admissible* 63 O. 759. P. 
Note by co-sharer for owelty — Suit on — Oral 
evidence of terms of partition— -Un registered 
partition lists — Admissibility. (1937) 1 ML 
Jj J. 676. The mortgagor of occupancy hold- 
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Vn g g nnt debarred from proving Mb title to 
the holcHng aWuwigk the mortgage feed, he- 
ing not registered, ■was not receivable in evi- 
dence and other evidence to prove the nature 
of the transaction 'was no admissible. 1932 
AJjJ. 101=140 I.O. 42=1932 A. 259. Bnt 
see 137 I.C. 31=1932 L. 276. Where prior 
oral agreement "was held inadmissible — -Writ- 
ten statement regarding indent transactions 

proof of usage at variance "with the terms 

of contract — Admissibility • 54 0. 549. 

T^ase silent as to place of payment of rent 
—Evidence is admissible to prove subse- 
quent agreement as to the place. 23 N.L.R. 
26. Document embodying only some terms 
of contract, oral evidence of other terms 
are not inconsistent with written terms is 
admissible. 1930 A. 615. Verbal negotia- 
tions leading np to an express contract in 
writing cannot be set up as an independent 
contract and are not admissible in evidence- 
53 A. 114=1931 A. 183 (F.B.). Where a 
mortgage deed is alleged to have been exe- 
cuted and registered oral evidence to prove 
tli a transaction is inadmissible. 14 LB 148 
(Rev.) =17 B.D. 241. Where the mortgage 
deed is clear and nnambigous and actually 
Hpplies to existing facts, parol evidence is 
admissible. 147 I.C. 633=1934 A. 100 (2). 
Endorsement of payment, of mortgage bond 
toot registered. — Admissibility of oral evi- 
dence to prove payment . 100 I.C. 129. 

Mortgages executed in favour of creditor — 
Debtor if can subsequently ask for taking 
of accounts regarding amounts covered by 
mortgage. 31 C.W.N. 179=1926 P.C. 129 
(P.C.). As to secondary evidence of contents 
of mortgage document, sec 5 650. Where 

a gift has been effected by an instrument* 
only the conduct of the parties can be con- 
sidered for the purpose of showing that the 
transaction is not what it purports to bp . 
104 I.C. 229=1927 O. 278. Bond silent as 
1o interest — Oral evidence to "prove agree- 
ment to pay interest is admissible. 190 I.C. 
794=1927 N. 195. Where a mortgage was 
alleged to be in writing but. the same was 
proved by circumstantial evidence, such as 
recitals in deeds deferring to the mortgage 
extracts from account books and by a trans- 
fer of a share of the mortgage, held, that 
the written mortgage not having been prov- 
ed, the circumstantial evidence was not ren- 
dered inadmissible by sec. 91 of this Act, or 
sec. 49 of the Registration Act. Held also 
that there being no prejudice, the plaintiff 
could abandon the written mortgage and 
contend that it was unwritten. 30 Bom . L . 
R. 1277=1928 B. 484. In order to explain 
a decree one can look at the judgment and 
at the pleadings; where however the point 
of doubt is not determinable from them the 
Court may permit oral evidence to be ad- 
duced in order to correct the misleading 
descriptions in the decree. 147 I.C. 23=33 
P.L.R. 20=1934 L. 181. Award effecting 
out-and-out partition — Extrinsic evidence to 
show that some members remained undivid- 
ed — Admissibility of, 55 hf.L.J, 132, As a 
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p rivate unre giste red award dealing with im- 
movable property of over 100 Rs. is inad- 
missible in evidence no secondary evidence 
of its contents can be given. Though it can- 
not be said to be a contract or a grant, it 
would fall within the category of *any otheT 
disposition of property 9 and hence under 
sec. 91, no oral evidence can he given in 
roof of its terms. 1942 A.W.R. (Rev.) 602 
=1942 O.A. (Supp.) 528=1942 O.W. N. 
(B.R.) 758. Where an unregistered partition 
deed is relied upon by the defence in a parti- 
tion action, though the deed may be inad- 
missible in evidence, being unregistered 
that does not prevent any other evidence be- 
ing admissible to prove merely the factum 
of separation in OTder to defeat the plain- 
tiff 5 s claim. 177 I.C. 682=1938 P.W.N. 799 
=1938 P. 603; 34 P.L.R. 1033=1933 L. 
394; 144 I.C. 312=1933 N. 270; 145 I.C. 
833=1933 R. 249; 12 Mys.L.J. 236; 6 R. 
337=1928 R. 196. Family arrangement re- 
duced to form of document inadmissible for 
want of registration. Evidence relating to 
contents of document is admissible. 26 AX. 
J. 952 (F.B.). Joint and several liability 
of executants under a P. Note — Oral agree- 
ment splitting up the liability into several 
nud divisible liability of each can be prov- 
ed. 27 L.W. 820=1928 M. 173. P. Note- 
Suit on original consideration permissible 
when debt is provable apart from P. Note- 
26 A.L.J. 415. When there has been an oral 
sale of property worth less than one hund- 
red rupees by payment of the price and de- 
livery of possession, the fact that some time 
later an unregistered sale deed is passed on 
to the vendee does not prevent evidence of 
th oral sale being adduced. 44 L.W. 949 
=1937 M. 265. Se e also 19 PatX.T. 489. 
A letter which merely states that a certain 
sale is a fictitious transaction, does not pur- 
port or operate to extinguish any right, and 
is admissible in evidence. I.L.R. (1945^ 
Nag. 510=1945 N. 102; 1945 N.L.J. 89'. 
Where the terns of a contract originally 
made by parol are reduced to writing, sec. 
91 applies and oral evidence is not admissi- 
ble. 28 L.W. 234=1938 M. 546. But where 
a contract- of marriage is not signed by 
either of the contracting parties hut is in 
the nature of a memorandum prepared hv 
a nikah-khwan belonging to the Sharia De- 
partment of Musal it is open to one of the 
parties to prove by other oral or documen- 
tary evidence that he or she had been marri- 
ed and also the terms. 1934 L. 705. Al- 
though a wakf may he created by word of 
mouth once the terms of the dedications 
have been put in writing, the document it- 
self or secondary evidence of the same 
should be tendered. 8 P. 484=1929 P. 410.* 
An agreement to refer Lo arbitration is not 
a contract, grant or other disposition of 
property and so sec. 91 does not apply to it. 
116 I.C. 853=1929 A. 415. Bill of ex- 
change or hundi does not necessarily em- 
body whole contract between parties. If it 
embodies the whole contract, other evidence 
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92. When the terms of any such contract, grant or other disposition of pro- 
fusion of evidence ? r any^ matter required by law to be reduced 

oral agreement. 


of to tlie form of a document, have been proved accord- 
ing to the last section, no evidence of any oral agree- 


ment or statement shall be admitted, as between the parties to any such instru- 
ment or their representatives in interest, for the purpose of contradicting, varying, 
adding to or subtracting from, its terms : 


to prove the terms cannot be allowed. 51 
A. 530=1929 A. 254. Since the act of de- 
posing is a physical act which can always 
be proved by any one who has heard the 
statement being made, the fact of deposing 
might be proved by any one who has seen 
and heard the witness. 115 I.O. 147=1929 
iUC. 187. Where the mortgage deed provided 
compound interest, oral agreement to pay 
simple interest cannot be proved under secs. 
91 and 92. 27 A.L.J. 866=119 I.O. 92. 

Where property is conveyed by an unregis- 
tered sale deed, though the document can- 
not be relied upon for the purpose of esta- 
blishing title, it may be referred to for the 
purpose of understanding the nature of the 
contract between the parties and to prove 
delivery of possession. To such a case sec. 
91 does not apply. 10 P.L.T. 449=1929 P. 
620. See also 1937 N. 116. Even though a 
contract in writing was signed only by a 
certain party, oral evidence could be added 
to show that another person was also a party 
to the arrangement or was bound by it- 159 
1.0. 1005=43 L.W. 218=1936 M. 5. 

Begs. 91 and 92. — Sec. 91 only excludes 
oral evidence as to the terms of a written 
contract. Sec. 92 only excludes oral evi- 
dence to vary the terms of lh e written con- 
tract- There is nothing in either section to 
exclude oral evidence to show that there was 
no agreement between the parties and 
therefore no contract and that a document 
executed by a parly was never intended to 
operate as an agreement, but was a sham 
or fictitious document brought into exis- 
tence solely for the purpose of creating evi- 
dence about some other matter. 1938 A. 132 
t=1937 AX, J . 1352. See also 174 I.O. 309 
=1938 M. 320= (1938) 1 M.L.J. 236; 177 
I.C. 6=1938 N. 335 (F.B.). Where an en- 
dorsement of payment has been made on the 
back of a bond and it does not specify 
whether it was towards principal or inter- 
est. Secs. 91 and 92 would stand in the way 
of the admission of any oral evidence to 
show that the payment was in fact made to- 
wards interest. 1939 O.W.N. 201=14 Luck 
456=1939 O. 142. 

Secj . 92 . — The Evidence Act is not altered 
by the Negotiable Instruments Act, sec. 46 
of the Negotiable Instruments Act does not 
exclude the application of sec. 92 of the 
Evidence Act in suits on negotiable instru- 
ments; sec. 46 of the Negotiable Instru- 
ments Act and soc. 92 of t he Evidence let 
must be read together. I.L.R. (1942) Kar. 
516. The Court in considering whether oral 
evidence can be given or not has to look to 


the Evidence Act &nd the equitable consi- 
derations which have influenced the English 
Courts in like cases have no application in. 
this country. 35 Bom. L. It. 1197=1934 B. 
39. Sec. 92 clearly refers to a contract, 
grant or other disposition of property enter- 
ed into by agreement between the parties to 
the document. It cannot refer to a decree 
which is imposed upon one of the parties by 
force majeure . The section cannot, therefore, 
bar the setting up of an oral contract to 
operate as an adjustment of a decree- 1941 
L. 149=43 P.L.B. 192=I.B.R. (1941) L. 
383 (P.B.). See also 1943 Pesh. 29. Evi- 
dence to prove an oral adjustment of a decree 
is not inadmissible under the section. I.L.R. 
(1943) 1 Cal. 195. Prior corresondence to 
vary terms of mortgage deed inadmissible. 
1933 L. 1094. See also 12 MysX.X 1L But 
where a letter was sent by mortgagee, acting 
as agent of mortgagor, and containing the 
scope of the security and the terms, held it 
was admissible. 148 I.C. 721=1934 B. 61. 
Where most of the sanads are in a stereo- 
typed form, in any particular case, the inten- 
tion of the parties could be ascertained by 
reference to the terms of the settlement em- 
bodied in fie corresuondence . 150 I.C. 635= 
36 BomXB. 158=1934 B. 145. Where a usu- 
fructuary mortgage is reduced to writing hut 
is unregistered no other evidence of its terms 
could be given because of sec. 92. 1938 N. 
L.J. 123. Where the mortgagee under a 
simple mortage happens also to be a tenant 
of the mortgagor and the fonner sets up 
an oral agreement between him and his mort- 
gagor that the rent due by him for the land 
is to be set-off against the interest due to 
him from the mortgagor, there is no bar to 
the proof of such an agreement. 1946 AX.W. 
5=1946 O.W.N. (H.C.) 5. It is, open 
to prove that an agreement purporting to 
provide for maintenance was never intended 
to be given effect to or acted upon but was in 
fact brought about with the sole object of 
Securing an acknowledgment of the undivided 
status of the person by the insertion of a 
irecital to that effect as a preamble to the 
deed of maintenance. 30 X.W. 817=63 MX.J. 
707. Secs. 91 and 92 only ' apply when the 
document on the face of it contains or ap- 
pears to contain all the terms of the contract- 
56 B. 180=34 BomX.B. 26=1932 B. 151. See 
92 is applicable only to parties to instil- 
ment and their representatives. See 10 A. 
421; 25 A. 337; 2 C.L.J. 338; 42 B. 512; 
1930 A.L.J. 724; 1928 O. 472 ; 6 R. 376; 
1930 A.L.J. 926; 1932 O. 168; 36 BomX.R.% 
158=1934 B. 145; 38 C,W t N, 1004=1934 
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C. 881; 1939 B. 139=1939 Rang.LR. 622. 

Sea also (1937) BangXB. 13; 1940 M.W.N. 
19; 1941 Mad. 345. Statement of fact in a 
written instrument, if open to contradiction. 
See 1 Luck. 160=3 O.W.N. 248=1926 O. 
273. Section is not applicable to strangers, 
persons not parties to the contract. 104 
I.C. 736; 1937 Bafig.L.B. 13=1937 B. 220. 
The words u between the parties to any such 
instrument 99 in sec. 92 refer to the parties 
who on the one side and the other came to- 
gether to make the contract or disposition of 
property, and do not apply to questions raised 
between the parties on lie one side only of 
a deed regarding their relations to each other 
Wider the contract. 1941 P. 211=1941 C. 
739 . It does not prevent proof of a fraudu- 
lent dealing 'with a third person’s property 
or proof of notice that the property purport- 
ing to be absolutely eonveyed in fact belong- 
ed to a third person who was not a party to 
{he conveyance- 6 B. 741=1929 B. 86. 
Where in a mortgage with possession provi- 
des that redemption would be effected on 
payment of the “entire mortgage money” by 
the mortgagor, evidence of a subsequent oral 
agreement for delivery of possession on pay- 
ment of a portion of the mortgage money 
inadmissible- But this does not pre- 
clude the Courts from coining to a finding 
on the question of fact whether the mortga- 
gor^ possession of the property was unlaw- 
ful or by consent of parties. 1936 O.W.N. 
1086=1937 O. 7. Sec also 15 Mys.L.J. 237. 
rt merely prescribes a rule of evidence. It 
does not. fetter the Court’s power to arrive 
at the true meaning and effect of a trans- 
action in the light of all the surrounding 
circumstances. 107 I.C. 658=1929 N. 91. 
Where the wording of the contract is capa- 
ble of different interpretations, the Court 
is justified in finding with what intention a 
particular expression was used as a matter of 
pure construction. Sec. 92 has no reference 
to the interpretations of the terms of a con- 
tract- 55 C. 808. Oral evidence of intention 
js not admissible for the purpose of eonstrn- 
ing a deed or ascertaining the intention of 
the parties. The case has to be decided on 
a consideration of the contents of the docu- 
ment with such extrinsic evidence of sur- 
rounding circumstances as might be requir- 
ed to show in what manner the language 
of the document was related to the existing 
facts. 46 P.L.B. 101. It is perhaps a moot 
point whether oral evidence is admissi- 
ble to determine the intention of the parties. 
It is certainly not admissible if the docu- 
» mettt is unambiguous but if there is doubt 
then it is permissible. LLJEfc. (193$) N. 604 
=178 I.C. 293=1938 N. 434. The rule that 
the conduct of the parties in respect to an 
instrument may be looked to in construing 
a document, is subject to this reservation 
that it can be admitted only after every 
means- to construe a deed have been 
[(1842) I Dr. & War. 353, 


Poll.] 108 I.C. 418=1928 P. 225. Oral evi- 
dence of intention of parties is inadmissi- 
ble. But evidence under sec. 92 (t) regard- 
ing the attendant circumstances is admissi- 
ble. 1929 M. 807. See also 171 I.C. 702= 
=1937 B. 142. Evidence to prove that 
some executants of the P. Note signed in 
the capacity of surety only is inadmissible 
under sec. 92. Even where the contention 
5s that one of the debtors signed as surety 
to the knowledge of the promisee, evidence 
to prove it is not admissible and it cannot 
affect the right of the promisee. (1927 B. 
199, Bel. on.) 1937 B. 82. See also 1942 O. 
W.N. 63=1942 A.W.B. (C.C.) 58. Where 
there was an expressly alleged fraud such 
as that the promise induced the surety to 
sign as executant or that he promised not 
1o sue him except as such, then proviso (1) 
to sec. 92 would come into operation. (1924 
R. 360, Expl.) 1937, B. 82=168 I.C. 477. It 
is doubtful whether evidence is admissible 
in the case of consent decree to explain the 
ambiguilv. (1927 M. 911, Ref.) 144 LG. 95 
=1933 M. 516. Section does not apply to 
decrees. See 91 I.C. 705=1926 C. 643; 53 
1LL.J. 533. See also 6 R. 573 (oral agree- 
ment varying or effecting settlement is not 
barred). Where a decree based on an award 
is ambiguous in its terms, the evidence of 
the arbitrator is admissible for the purpose 
of interpreting the decree as sec. 92 doeSJ 
not govern decrees. 165 I.O. 429=1937 Tj. 
168. There is nothing to prevent a person 
arrayed on the same side to give evidence 
to vary terms. 54 I.C. 962; 1 BurX.J. 160. 
Section applicable only when the written 
instrument contains the whole of the terms. 
6 C. 328; 76 I.C. 215. But oral evidence 
may be admitted to prove that there was no 
agreement at all. 7 K.H.CR. 189; 1933 L. 
222=145 I.C. 689; 171 I.C. 481=1937 O.W. 
N. 1058. As regards admissibility of oral 
evidence and to prove acts, conduct and in- 
tention of parties varying contract. See 
22 A. 149 (P.C.) the leading case. See also 
42 Mys.L.J. H.O. 257; 25 M. 7; 8 O.W.N. 
101; 34 B. 59; 56 C. 201=1929 O. 437; 
1937 R. 142=171 I.C. 702; 22 A. 149. Oral 
evidence inadmissible to prove that two 
documents executed and registered on same 
day are part and parcel of one transaction. 
103 I.C. 399=1927 A. 696. Oral evidence 
may be admitted that consideration did not 
pass. 45 A. 679; 44 A. 53. See also 94 I.C. 
371=1926 S. 202; 92 I.C. 187=1926 O. 
301. Sec. 91 or 92 of the Evidence Act 
does not bar evidence to Bhow that a cer- 
tain receipt was a fictitious document in 
the sense th*»* n rt was niM 1934 A. 

1068=153 I.C. 611 • That a sale deed is 
only a mortgage. 34 B. 59; 35 B. 231; 17 
C.W.N. 1053; 106 I.C. 18=1928 M % 459 
(contemporaneous agreement not in writing 
not admissible). 1928 N. 182. That an ap- 
parent mortgage deed was really intended 
to be different. 7 PX.T. 293; 1925 B. 501; 
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5 E. 644. That a mortgage with possession 
was intended to operate only as a simple 
mortgage. 165 1.0. 510 (Pesh.). As to 
scope of section, see 38 0. 893 (P.C.). Oral 
evidence can be given by the petitioner, 
suing in forma pauperis, to prove that he 
was personally present when the petition 
was presented by his counsel or that he him- 
self presented the petition, and that a note 
contrary to that by the Judge is wrong. 36 
P.L.B. 100=1934 L. 452 (1). As to appli- 
cation of section to criminal cases, see H 
Cr.L.J. 738=8 I.O. 952. Oral evidence as 
to representation of intention to deliver goods 
not embodied in pronote. See 13 1.0. 386= 

4 Bur.L.T. 99. Where by mistake of parties 
the duration of a ease was wrongly entered 
in the written instrument, evidence can be 
let in to prove the real intention of the par- 
ties. L.R. 4 A. 302 (Bev.). See also 1938 

N. 259. The making of a pronote by way 
of security for a sum of money advanced 
or given to the maker does not shut out oral 
evidence as to the purpose for which the 
money is given. 13 Bur.L.T. 239=64 I.C. 
33. Oral evidence to prove that a pronote 
was executed only as security is admissible. 
107 I.C. 510. See also 49 A. 464=25 A.L. 

J. 305; 1932 N. 62=28 N.L.R. 325. Th e r e 
is no reason in sec. 92 why the fact whether 
in ease of a joint contract both or either 
of the workmen have actually, or construc- 
tively received all or part of the advance 
should not be proved. 44 M.L.J. 53=71 I. 

O. 61=1923 M. 184. Intention of parties — 
Praud — Oral evidence to prove — Represen- 
tation of intention on which the deed is 
silent. 13 I.C. 389=13 Cr.L.J. 50. See also 
1938 N. 604. As to admissibility of oral 
evidence to prove extension of time in res- 
pect of the date of performing contract, 
see 18 S.L.R. 320. See also 1934 E. 316. 
Oral evidence regarding a verbal agreement 
whereby the time of repayment is extended 
and the mode of repayment is changed, 
ought to be excluded. 1930 A. 721 (F.B.) 
(oral agreement to extend time for mort- 
gage inadmissible); to explain meaning of 
words used in document. 93 1.0. 193=1926 
N. 301; agreement varying terms of sale 
deed^in respect of easement (latrine). 96 I. 
C. 276; as between lessor and lessee. 24 A. 
L.J. 548=1926 A. 445. Proof of condition 
precedent to sale deed taking effect. 5 E. 
636. But see 1930 A.L.J. 1066. Where oral 
evidence to show that the document was not 
to take effect forthwith as mentioned in the 
document was held inadmissible, oral evi- 
dence to prove discharge of debt admissible. 
30 C.W.N. 710=1926 C. 906; 42 O.L.J. 582 
=1926 C. 170; 44 C.L.J. 449=1926 C. 27. 
But see (1938) 2 M.L.J. 469 (P.C.) contra 
(discharge by part-payment and partly by 
remission). See also 6 R. 191; 1930 A. 721 
(i\B.), that one of the two co-executants of 
a P. Note was only a surety. 35 Bom.LR. 
1197=1934 B. 39; 1933 L. 965; 92 I.O, 667 


=1926 S. 156; 1939 A.1&L.J. 84, a plea of 
hemami, 1939 B. 139 (Plea of agency). See 
95 1.0. 512=1927 B. 94. Oral evidence of 
surrounding circumstances. 104 I.O. 736. 
Evidence of conduct of parties to prove 
partition. 92 I.C. 1028=1926 M. 402. See 
also I.L.R. (1938) N. 604=178 I.O. 293= 
1938 N. 434. Relinquishment of interest by 
mortgagee. 48 A. 705. Oral evidence to 
prove that mortgagee agreed to charge 
lower rate of interest or receive leBS than 
that entered in the deed is inadmissible. 95 
I.C. 1019=1926 O. 273. See also 53 M.L. 
J 863; 1942 A.M.L.J. 22; 62 M.L.J. 224= 
100 I.C. 54. An oral agreement to take 
less than what is due under a registered 
mortgage bond would be inadmissible. But 
a discharge by paying less is admissible. 
136 I.C. 317=1932 M. 141; 30 L.W. 293= 
1929 M. 794; 30 BomX.R. 1455=1928 B. 
522; 1930 A. 721; 6 R. 91 (PJ8.) ; 9 L. 697. 
See also 1930 N. 235 (calculation of reduc- 
ed rate of interest immaterial.) See on this 
point 54 M. 889=61 M.L.J. 556. Sale deed 
— Whether oral agreement to resell can be 
proved. See 105 I.O. 482=1927 R. 314. Oral 
evidence to prove a subsequent adjustment 
under which part of a decree was paid and 
the rest agreed not to he executed against 
the judgment-debtors is not inadmissible by 
reason of sec. 92. See also 1929 G. 437=56 
C. 201; 1929 A. 79. Mortgagor and mort- 
gagee — Intended sale of mortgaged pro- 
perty to mortgagee — Settlement as to money 
due under mortgage — Proof of. 11 O.W.N. 
254=1934 O. 115. See also 1937 R. 143. In 
a case of joint purchase in the name' of 
several persons, parol evidence is admissible 
to prove tenancy in common. 1929 P.C. 72 
=56 M.L.J. 643 (P.C.). So also to prove 
that a lease in the name of one member was 
in fact on behalf of the entire joint family. 
133 I.C. 897. The section does not 
prevent a party to & contract from showing 
by oral evidence that the consideration is 
different from that described in the con- 
tract. What is not allowed by the section is 
to contradict the terms of the document. 7 
R. 292=1929 R. 240; 28 SJjR. 266; 1933 
A.L.J, 1364=1933 A. 576. See also 1929 
M.L.R. 12 (O.) ; 169 I.O. 1002=41 C.W.N. 
734=65 O.L.J. 225. In a suit on a P. Note 
executed in respect of the amount due under 
a prior P. Note plus the amount of costs in- 
curred in a suit on the prior P. Note, the 
defendant is entitled to adduce evidence to 
prove that he had paid some amount to- 
wards the prior note and that to that extent 
his liability under the renewed note should 
be proportionately reduced. Sec. 92 is not a 
bar to the consideration of this question. 40 
L.W. 706=67 M.L.J. 650. Cash loan can be 
proved to be rent due. 5 R. 822. Docu- 
ment in favour of two persons — Oral evi- 
dence to prove one of them alone is en- 
titled to the amount is admissible. 1929 N. 
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91. When a loan is evidenced hy a 
document] oral evidence is not excluded to 
show what the purpose of the loan was ana 
especially when the document is silent on the 
point. By such oral evidence the terms of 
the document are not varied. 70 O.L.J. 201. 
Oral evidence is admissible to prove that a 
debtor nnder a Hundi, upon which the suit 
is based, compounded with his creditors in- 
cluding the payee under the hundi by agree- 
ing to pay them 12 annas in the rupee in 
full and final settlement of their c laims . 
1929 S. 153. P. Note can be proved to 
be conditional. 50 A. 754=1928 A. 289. A 
pre-emptoT who was not a party to the sale 
deed could adduce oral evidence to show the 
intention of parties. 1928 O. 472=4 Luck. 
68. See also 1938 AJmJ* 668; 1938 N. 604. 
It is not open to a party to a registered 
sale-deed to prove an oral agreement by evi- 
dence either oral or documentary contem- 
poraneous with the sale deed that in spite 
of a certain property, belonging to the ven- 
dor, being entered in the sale-deed, title to 
it would not pass to the vendee. 118 I.O. 
589=1929 A. 578 (2) . Where a document is 
on the face of it a registered mortgage 
deed is not open to any of the parties to 
plead or to lead oral or circumstantial evi- 
dence to show that the transaction was 
other than what it appears to be. 1933 L. 
104. Where there is nothing showing that 
there liad been an inadvertent misdescription 
of property in a mortgage deed and that the 
properly which was intended to be mortgaged 
was something over and above what was ac- 
tually described, and specified in the document 
the mortgagees are barred by the provisions 
of secs. 92 and 94 from showing that the 
intention of the parties was different from 
what appears from the terms of the mort- 
gage deed itself. I.L.B. (1938) A. 494=1938 
AL.J. 477=1938 A. 364. Evidence to prove 
that a surety bond was executed under a 
mistake is admissible. 1929 B. 262. Oral 
evidence to prove a- subsequent agreement 
relinquishing portion of rent reserved under 
a kabuliyat is inadmissible. 56 C. 201=1929 
C. 437. Where a gift of the remainder 
which was invalid under the Mahomedan 
Law was sought to be validated by evidence 
as to the consent of the donee of the fife 
estate to such an arrangement such oral evi- 
dence is clearly inadmissible. 108 I.O. 637 
=1928 M. 613. Maintenance grant by 
Hindu husband in favour of wife— Condi- 
tion as to chastity imposed by Hindu Law 
— Same not mentioned in deed— Enforcing 
condition as to chastity whether amounts to 
violation of the provisions of sec. 92. 9 P. 
L.T. 397. Registered mortgage deed— Con- 
temporaneous written varthamanam provid- 
ing for payments towards mortgage deed is 
admissible. The varthamanam is not com- 
tatfsorily registrable under sec. 17 (h) of 
Bkgfetrathm Act. 27 L.W. 47=1928 M. 
382. Where a lease from month to month 


is registered, a subsequent oral agreement 
which modifies the contract of the lease is 
not admissible in evidence. 1939 P. 428. No 
oral agreement is admissible to prove 
variation of the terms of a registered lease 
including a term as to the payment of rent, 
notwithstanding the fact that the lessee has 
paid and the lessor has accepted, rent at a 
reduced rate for many years. 206 I.O. 401 
=A.I.B. 1943 Pat. 152, Though a contem- 
poraneous oral agreement, for re-purchase be- 
tween the parties to a conveyance, cannot 
be proved as between the parties, it can be 
pToved if one of the parties is not actually 
a party to the conveyance. 6 B. 376=11 I. 
C. 832=1928 E. 244. See also 5 B. 836. 
Sale deed registered — Recital that ven- 
dee should as part-consideration for the 
sale, discharge mortgage debts of the ven- 
dor — Oral evidence to show that the recital 
was false and the liability intended to 
remain with vendor is inadmissible. 
1928 O. 148; 1939 P. 142. An express co- 
tenant for title or for freedom from in- 
cumbrances cannot be regarded as a mere 
recital which can be contradicted by oral 
evidence- Such a covenant is a term of the 
contract of sale itself and any oral evidence 
to contradict the same falls within, the mis- 
chief of sec. 92, Evidence Act. Even the 
statutory covenant for title must b e deemed 
to be embodied in every sale deed in the 
absence of a contract to the contrary. When 
therefore the sale deed expressly recites 
that the seller has not created any incum- 
brance on the property, oral evidence can- 
not be admitted to show that the 

sale was in fact subject to an in- 
cumbrance. 1945 M. 205=58 L W 

121=(1945) 1 M.L.J. 323. Ordinarily & 
title to immovable property transferred by 
sale passes on the registration of the sale 
deed. But the parties may agree that title 
.shall not pass until the consideration is com- 
plctely paid. In contracts of sale there arc 
leeitals of the receipt of the purchase money 
as well as terms providing for the passing of 
the property. The strictly contractual part, 
that is to say, the arrangement as to when 
the property shall pass is, if the contrast 
has been reduced to writing, to be deter- 
mined solely from the words of the writing 
and evidence is not admissible or the pur- 
pose of contradicting, varying, adding to, 
or substracting from its terms as mentioned 
in sec. 92. The question when the property 
is to pass is a matter of contract. If the 
terms of the contract as to when the pro- 
perty is to pass are ambiguous, then 
recourse may be had to external evi- 
dence to determine what the intention 
of the parties was, but if the inten- 
tion of the parties has been stated in un- 
ambiguous terms then the terms must re- 
main the sole criterion of the intention of 
the parties, and evidence cgnnot be intro- 
duced for the purpose of showing that the 
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Provisos— ( 1 ) Any fact may be proved which would invalidate any docu- 
ment, or which would entitle any person to any decree or order relating thereto ; 


contract means something other than what 
it expresses in unambiguous terms. 17 P. 
318=1938 P. 505. An oral agreement be- 
tween the endorser and the endorsee of a 
negotiable instrument that the endorse will 
recover the amount of the instrument from 
the drawer only is admissible under proviso 
2, 105 1.0. 747=3928 8. 50. In a suit on 

pronote oral evidence to prove that money 
liad been borrowed by both the defendants 
and that defendant having “witness” be- 
fore his signature, was one of the execu- 
tants and not a witness, is admissible. 1930 
A. 709. In a suit for recovery of rent, 
held that oral evidence to prove the rescis- 
sion of the registered lease was inadmissi- 
ble. 1933 L. 278=145 1.0. 176. Wrong 


description of name in deed is a latent am- 
bifruity and parol evidence is admissible • 
1931 O. 54, Mistake — Palpable error 
Equity, if sanctions admission of evidence 
to expose error. See 1938 N. 259. The 
word “fraud” used in the proviso is wide 
enough to include a fraud on the registra- 
tion law. Thus a party can show that an 
item was futitfonsly put in. Scope of pro- 
viso discussed. 1933 A.L.J. 926. Docu- 
ment silent as to interest two joint 
transferees — Evidence of subsequent con- 
duct is admissible. 1930 M. 690. In case 
of a clerical mistake, it can be proved by 
parol evidence under see. 92. 1930 A. 337 
(IV Mortgage deed— Interest agreed to be 
paid at one per cent, per month-Words 
“per cent” omitted inadvertently — Admissi- 
bility or oral evidence — Evidence Act, sec. 
93, is not. applicable as there is no patent 
ambiguity. 7 O.W.N. 14=1930 O. 95. 
Where a bond declares that money is to be 
repaid with interest at a certain rate, an 
oral contract to the effect that no interest 
is to be paid but the person is to be in pos- 
session of a certain piece of land and to pay 
himself the interest out of the 
not he proved. 122 I.G. 894 (2) — ^ 
440. See also 1936 A.M.L.J. 107. Where 
there is a registered kabuliyat providing for 
the payment of rent any oral agreement be- 
tween the parties as to the retention of such 
rent for interest due on loan cannot be 
allowed in evidence as it varies definite 
terms of the registered instrument 1942 
O.W.N. (BJt.) 420=1942 O.A. (Supp.) S17. 
Oral evidence may be let in prove an 
agreement to pay interest though there is 
no mention of such an agreement in a 
balance struck in the creditor's book. 1932 
L. 652. It is not open to a party to a docu- 
ment to prove by oral evidence, a variation 
in the amount of consideration of the docu- 
ment though it is open to him to prove want 
of consideration or failure of consideration 
or a difference in kind of consideration. A 
vendor cannot adduce oral evidence to prove 


that the consideration for the sale was that 
stated in the sale deed plus an undertaking 
by the vendee to discharge an existing 
mortgage on the property. 1930 M. 659= 
58 M.L.J. 240. See also 189 I.O. 423= 
1940 O. 379; 174 I.O. 309=1938 M. 320= 
(1938) 1 M.L.J. 236. Suit on money bond 
— Provision for repayment in cash — Plea 
that payment should be made by medical 
services to be rendered — Not open — Evi- 
dence to prove plea not admissible. 1936 
A.MX.J. 107 . Extraneous oral evidence 
is inadmissible especially when the terms of 
the bond are dear. The parties must be 
presumed to know the difference between 
interest on interest and compound interest 
and if they deliberately choose to use one 
expression they cannot be permitted to 
prove that they meant the other. 1931 N. 
25. Acknowledgment is not a document 
contemplated in sec. 92. It is neither con- 
tract, grant nor disposition of property nor 
analogous to any of them. 26 NXJEL 320. 
Oral promise made at the time of acknow- 
ledgment of a contract of loan is admissi- 
ble. 26 N.L.B. 320. The law is well settl- 
ed that to prove an acknowledgment of lia- 
bility oral evidence of the intention of the 
party said to have made the acknowledg- 
ment is not admissible for construing the 
writing given. It is equally settled that in 
construing such a writing it is legitimate to 
look to file surrounding circumstances. 45 
C.W.N. 208. A contract of simple money 
debt is not one required by law to be re- 
duced to the form, of a document. 26 N.It. 
R. 320. The prohibition in sec. 92 is only 
as regards evidence sought to be adduced for 
the purpose of contradicting, varying, adding 
to or subtracting from the terms of a con- 
tract. So long as the passing of considera- 
tion is not a term of the contract, evidence 
adduced to show that it did, pass, even 
though the contract does not recite it, is not 
within the scope of the prohibition in sec. 
92. Where a letter evidences the terms of 
a contract under which possession of land 
is supported on the basis of part perform- 
ance, if the contract does not recite the con- 
sideration for the transfer there is no pro- 
hibition to proof aliunde of consideration. 
(1945) 1 M.I/.J. 346. 

Secs. 91 and 92. — Income-tax assessment 
proceedings — Income-tax Officer — Right to go 
behind recitals in registered document as to 
consideration. 1944 I.T.R. 458. 

Seo. 92, Prov. (I). — The statement of law 
in Amir All's Evidence that though evi- 
dence to vary the terms of an agreement in 
writing is not admissible, yet evidence that 
there is not an agreement at all is admissi- 
ble, is too wide and must be qualified by the 
express proviso. 1 to 3 to sec. 92. 49 A. 
680=1927 A. 422. Proviso (1) has no appli- 
cation in a case where the instrument repre- 
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such as fraud, intimidation, illegality, want of due execution, want of capacity 
in any contracting party, [want of fedlure ] 1 or consideration, or mistake in fact 
or law. 

(2) The existence of any separate oral agreement as to any matter on 
which a document is silent, and which is not inconsistent with its terms, may be 
proved# In considering whether or not this proviso applies, the Court shall have 
regard to the degree of formality of the document. 


LEG. REF. 

1 These words in brackets in proviso 1 were 
substituted by Ac t XVIII of 1872, S. 8. 

sents what the parties intended to put down 
in writing, though it might not be in accor- 
dance with what they intended to do and 
with the legal effect that they secretly want- 
ed to bring about, but which, for some rea- 
son, they did not want to put in writing. 
Where a person transfers certain property 
by a deed of gift, it is not open to him to 
say that when he gave the property he did 
not do it. The donor is not himself entitl- 
ed to have the deed set aside on the ground 
that his intention was that it should operate 
on his death, especially so when there is no 
evidence that the donor, giving away prac- 
tically the whole of his property wanted to 
retain any sort of control after the date of 
gift. 171 1.0. 702=1937 B. 142. 

See also 1945 Pat. 311. Where in a 
printed form of a P. Note after men- 
tioning, the interest payable, there is nn 
omission to state that it is — per cent, oral 
evidence can be let in to show what was the 
agreement between the parties and it is a 
case to which proviso (3) applies. 1939 A. 
W.R. (H.O.) 171=1939 A.L.J. 196; 1939 
A. 308. The wording of the proviso (1) 
and especially the use of the words ‘such 
as' clearly show that the illustrations are 
not meant to be exhaustive. 1939 N.L.J. 
38=1939 N. 20. The mistakes contempla- 
ted by proviso (1) to sec. 92 are genuine 
and accidental mistakes, just as a misdes- 
cription of the property. 184 I.C. 585= 
1939 Pesh. 41. There is nothing in pro- 
viso (1) to suggest that the facts which 
may be proved under that proviso can only 
be proved in support of a claim to which 
those facts give rise, and such facts may be 
pleaded by way of defence only. The vali- 
dity of every contract depends on the pre- 
sence of animus contractendi the intention 
to contract. When a written contract is 
challenged on the ground of mistake com- 
mon to all parties, the remedy is rectifica- 
tion on the ground that the written instru- 
ment does not give effect to the agreement 
which the parties actually entered into. All 
that the Court has to do in such case is to 
rectify, not the contract, but the document 
embodying it. and put that document into 
such a form as to carry out the contract 
which the parties really entered into. When 
** wnflateral mistake the position is 
r Wtgmm beMMe in that ease there is, in 


fact, no contract. The minds of the parties 
were not at one; one intended one thing, 
and the other intended something else, and 
if any relief can be granted, it must be res- 
cission. 41 Bom.L.R. 191=1. L.R. (19391 

33. 149=1939 B. 151. Under Proviso 1, 
oral evidence is admissible to prove that the 
khasa numbers of the land sold were wrong- 
ly entered in the sale-deed particularly 
when both the vendor and the vendee admit 
that a mutual mistake of fact had crept in- 
to the sale-deed. 188 I.C. 813=42 P.L.R. 
222=1940 L. 236. Where in a suit on 
mortgage bonds which stipulated for pay- 
ment of compound interest, the defendant 
alleged that at the time of the execution of 
the bonds, he was persuaded to sign them 
only on the plaintiff's promissing not to en- 
force that stipulation. Held, that such evi- 
dence would be admissible under the first 
proviso to show that the signature to the 
document was obtained by fraud at the in- 
ception. 61 C. 344=1934 O. 564. Though 
a document says there was a consideration 
and states exactly what it was a 
party may show that, there was none 
or that it has failed. In the same way 
there is no reason why the other party 
should not be allowed to show that the con- 
sideration was paid in full, not in cash but 
in kind. 1939 N.L.J. 33=1939 N. 20; 
(1933) 1 M.L.J. 236. Where under a 

kabuliyat two hals of land w e r e settled with 
a tenant, at a certain rate, a separate oral 
agreement that one of the hals would be 
given rent free is not admissible in evi- 
dence although evidence that the kabuliyat 
was not intended to be acted upon at all 
would be admissible under proviso (1) I.L. 
R. (1938) 1 C. 48=176 I.C. 972=1938 C. 
356. Plea of want of consideration may be 
proved in a suit on P. Note. 108 I.C. 158; 
1934 A. 496=148 I.C. 1124. Where a plaint 
makes no clai m for rectification reg arding 
the rate of interest contained in the mort- 
gage instrument, the proviso 1 does not em- 
power a plaintiff suing on an unambiguous 
unreformed and registered deed to lead evi- 
dence to show that by a mistake a term has 
been omitted from the deed. 54 973= 

437. See on this proviso 59 C. 
1111=1932 C. 708j 139 I.C. 221=34 Bom. 
UR. 971; 140 I.C. 104=1932 P. 332: 56 B. 
180=137 I.C. 478; 35 O.W.N. 279. An ob- 
ligor is not tied up from pleading any mat* 
ter whieh shows that the bond was given 
upon an illegal consideration, whether eon* 
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(3) The Mtiatpn™ of any separate oral agreement, constituting a condition 
precedent to the attaching of any obligation under any such contract, grant or 
disposition of property, may be proved. 


sis tent or not with the condition of the 
bond. The validity of a document may be 
challenged on the ground of the illegality of 
the transaction. 19 P. 424=188 1.0. 859 
=1940 P.W.N. 878=1940 P. 573. Under 
proviso (1), it is open to a life Insurance 
Company to prove facts which show that 
the contract of insurance was illegal. 
The company is, therefore, entitled to prove 
facts showing that the insurance was really 
effected by the assignee of the policy for 
his own use and benefit and not for the use 
and benefit of the assured. 42 P.L.R. 801 
s=194I L. 33. 1 

Sec. 92, Pbov. 2. — A separate oral agree- 
ment on a distinct and collateral matter, al- 
though a part of the same transaction would 
come within proviso (2), if the original in- 
strument is silent on the point which is the 
fmbject-matter of the agreement. 41 C.W. 
N. 1063=1937 O. 619. The parties to a 
conveyance are not in view of the second 
proviso, prevented from proving the exis- 
tence of a separate oral agreement to the 
effect that the vendee would proceed no fur- 
ther in the prosecution of Ms claim for cer- 
tain money debts not specified in the deed 
of conveyance and the vendor cannot be pre- 
vented from attempting to prove that there 
was such an agreement. 18 Pat. 318=181 
1.0. 184=1939 P. 411. Where a sir land 
had been mortgaged by the proprietor who 
afterwards sold the equity of redemption, 
he cannot be allowed to give oral evidence 
of a separate agreement to give up expro- 
prietary rights. 14 L.R. 425 (Rev.) =17 R. 
D. 500. Oral evidence is admissible to 
prove a collateral agreement regarding 
lessee's right of pre-emption. 138 I.O. 774= 
1934 P.0. 231=63 MX.J. 408 (P.O.). See 
also 1935 A. 322 (agreement for interest) ; 
1939 A. 248=1939 AX.J. 46. 

Sec. 92, Pbov. 3. — It was not intended by 
proviso 3 to permit the terms of a written 
contract to be varied by a contemporaneous 
oral agreement; the proper meaning of pro- 
viso is that a contemporaneous oral agree- 
ment to the effect that a written contract 
was to be of no force at all until the hap- 
pening of a certain event may be proved. 
IX.R. (1942) Kar. 516. It is necessary to 
distinguish a collateral agreement which al- 
ters the legal effect of the instrument from 
an agreement that the instrument should 
not be an effective instrument until some 
condition is fulfilled, or to put it in anotrer 
form, it is necessary to distinguish an agree- 
ment in defeasance of the contract from an 
agreement suspending the coming into force 
of the contract. Where a P. Note is, by its 
express terms, payable on demand that is 
at once the obligation under the note at- 
301 


laches immediately. A collateral oral agree- 
ment not to make demand until certain 
specified condition is fulfilled has the inten- 
tion and effect of suspending the coming 
into foree of that obligation, which is the 
contract contained in the P. Note. Thus 
tlio oral agreement constitutes a condition 
precedent to the attaching of the obligation 
and is within the terms of Proviso 3 . 40 
Rom.L.R. 1075=1938 P.C. 198=(1938) 2 
MX.J. 469 (P.O.). See also 1939 P.W.N. 
200=20 PX.J. 514=1939 P. 495. Proviso 
(3) presupposes that in. a case to which it 
could be applied, the contract, grant or other 
disposition of property itself remains in 
tact, but that the condition precedent plead- 
ed must in its very nature be extraneous to 
the contract, grant or disposition itself and 
as agreed must come into existence before 
Hie ooiigation attaches thereunder. 41 Bom. 
I1.JR. 1263. The words “any obligation" 
mean any obligation whatever under the 
contract, and not some particular obligation 
which tne contract may contain. 1932 C. 
328=59 O. 106. As to scope of the proviso, 
see ibid. See also 1932 X 549=33 P.LR. 
7i2. As regards scope and applicability as 
to the meaning of the term * condition prece- 
dent/ see 33 BomX.R. 490; IX JR. (1939) 
Kar. 523=193 9 S. 299; 41 BomX.R. 1263. 
Pronote pleads absence of consideration 
and asserts that the note was executed as 
between such third person and himself it is 
security for money which might be found 
between such third person and himself, it is 
a plea that the proof of the existence of 
amount due to the third person is a condi- 
tion precedent to the enforcement of the 
liability under the note and where the plain- 
tiff admits the existence of such a eondi- 
tiin precedent, the burden at once falls 
upon him to satisfy the Court that the con- 
dition precedent has already been satisfied. 
1943 AX.W. 82. In a suit on a promissory 
note payable on demand, it* is not open to 
the defendant to plead or prove any con- 
temporaneous oral agreement that no sum is 

payable until accounts have been taken in a 
certain partnersMp and then only so much 
as is shown to be due to the plaintiff's firm 
because such an agreement is clearly an 
attempt to alter the express terms of the 
written contract embodied in the pronote is 
not admissible under sec. 92. IX JR. (1942) 
Kar. 51G. In a suit on a promissory note 
the defendant admitted the execution but 
pleaded that the consideration merely 
represented a pat of the considera- 
tion for a usufructuary mortgage to be exe- 
cuted later in favour of the plaintiff and 
that the note was not enforceable under 
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(4) The existence of any distinct subsequent oral agreement to rescind 
or modify any such contract, grant or disposition of property, may be proved, 
except in cases in which such contract, grant or disposition of property is by law 
required to be in writing, or has been registered according to the law in force for 
the time being as to the registration of documents. 


any circumstances. Held, that the plea could 
not be allowed to be proved by oral evidence 
the effect of the plea being to nullify the pro- 
missory note itself. 21 MysXuJ, 385. Where 
money is not advanced unconditionally up- 
on the P. Note, but is advanced after the 
note had been executed and on certain con- 
ditions previously agreed upon, the promi- 
sor is entitled to prove circumstances in repu- 
diation of his liability. 3d P.LA 470=1933 
L. 456. Where the defendant pleads that 
the note sued on was only a receipt for the 
earnest-money for a contract of purchase by 
the plaintiff, that the purpose of the receipt 
of money has been wrongly stated in the P. 

. Note, and that it was not intended to attach 
iauy obligation to the instrument as such, he 
is entitled to adduce oral evidence in sup- 
port of such plea. Sec. 92 does not bar oral 
evidence to prove the same. 1939 P.W.N. 
200=20 P.L.T. 514=1939 P. 495. Plaintiff 
who purchased certain properties in Court 
auction subject to a mortgage in the defen- 
dant’s favour agreed with third parties to 
sell some of them with the knowledge and' 
consent of the defendant who agreed in 
writing to accept piecemeal payments from 
the plaintiff and to release the lands which 
plaintiff agreed to sell to the third parties. 
Plaintiff having sued for specific perfor- 
mance of the agreement the defendant 
pleaded an oral agreement that the release 
deed was only to be given when the entire 
mortgage debt had been discharged, and 
that he was bound to give it if called upon 
by the plaintiffs after such discharge and 
not before* Held, that the arrangement set 
up by the defendant was not a “condition 
precedent to the attaching of any obliga- 
tion’ ’ within the meaning of proviso (3) 
and hence the oral arrangement could not 
be admitted in evidence- 44 L.W. 749=71 
MJLuJ. 599. See also 44 L.W. 629=1936 
M. 841=71 M.L.J. 622. Where a party 
/to a document admits execution of the deed 
but pleads that the deed was never acted 
upon because of the non-performance of an 
agreement by tbe other party and that the 
deed was vitiated by fraud, it is open to 
him to offer evidence of fraud; and oral 
evidence to prove fraud or the existence of 
any oral agreement invalidating the deed is 
admissible under provisos 1 and 3 to S. 92. 
24 Pat. 230=1945 P.W.N. 246=AXB. 
1945 Pat. 311. 

Sic. 92, Pbov. 4.— Proviso (4) to sec. 92 
only permits proof of the existence of any 
} p #iib«Mgi(e*t orsd agreement to modify a con- 
tract. Hence, if amck m agreement is come 


to contemporaneously with the contract, it 
cannot be proved. 1943 O.W.N. (H.O.} 267 
(2) =1943 AJmJ. 411=AJJL 1943 AIL 
370. There is no law in India whereby a 
release of mortgage should be in writing 
and registered. A contract of release be- 
tween the mortgagor and the mortgagee may 
require writing under Proviso 4 and may re- 
quire registration under the Registration. 
Act. But the case is different when the 
contract to release is between the mortga- 
gee on the one hand and a stranger who 
purchases the property released after the 
contract. Such an oral release is valid. 40 
L.W. 942=68 MXJ. 91. See also (1937) 


iwuexe a second mortgagee 

was held not entitled, to plead the bar under 
this section of proof of oral agreement be- 
tween mortgagor and first mortgagee to re- 
lease some items of his mortgage from the 
mortgagee). An oral statement of a pro- 
•misee that he remits the interest payable 
under a promissory note is not an agreement 
within the meaning of sec. 2 ( e ) of the 
Contract Act, but is an one-sided act on the 
l.an of tu e promise^ and it is, therefore, 
not excluded by s e c. 82 (4). 47 O.W.N. 213! 
If a creditor waives his right under a con- 
tract or relinquishes his claim, such an act 
of grace does not amount to an agreement 
falling within, the exception in proviso 4. A 
remission or relinquishment or discharge 
does not come within the mischief of provi- 
so 4. An endorsement of payment on an 
agreement which, though not registrable, is 
registered, evidencing the receipt by* the 
creditor of a smaller amount than is due 
and discharging the debtor, does not fail 
•within the proviso and therefor© parol or 
oral evidence to prove the creditor’s waiver 
is admissible in evidence, although the en- 

L J 160-4« n °M itS ^,l egiStered ' 20 

, 160 — 46 516. This pro- 

yiso bars proof of oral agreement by lessor 
to release lessee from Ms liabilities under 
the personal covenants contained in a reffis- 
tered lease 6° B. 394=38 BomX.B. 34= 

w \ j T Bm 88t See also 1937 °- 

)TV.N. 477—1937 O. 341. Where a mortgage 

deed contains a stipulation that the only 
evidence which the parties could rely upon 
,m support of any payments made in satis- 
faction of the mortgage debt should be pay- 
ments endorsed on the mortgage deed itself, 
At does not preclude the parties from addu- 
omg other evidence to prove discharge. Sec. 
92 does not bar such evidence. 192 1.0. 861 
=1941 P. 248. Bee also 196 TO. 645. See 
also 23 PJCuT. 379=1942 Pat. 105. But 
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(5) Any usage or custom by which incidents not expressly mentioned in 
any contract are usually annexed to contracts of that description, may be proved : 

Provided that the annexing of such incident would not be repugnant to, or 
inconsistent with, the express terms of the contract. 

(6) Any fact may be proved which shows in what manner the language 
of a document is related to existing facts. 

Illustrations. 

(a) A policy of insurance is effected on goods “ in ships from Calcutta to London.” The 
goods are shipped in a particular ship which is lost. The fact that that particular ship was orally 
excepted from the policy cannot be proved. 


see 1940 P. 49. Though it is always open 
to a mortgagor to prove that on a certain 
day he paid the sum due under the mort- 
gage, still When in the registered mortgage 
deed there is an express term that payment 
should be made in a certain way and unless 
endorsed on the deed it should not be re- 
garded as payment at all, the mortgagor will 
{oot be allowed to prove discharge of 
the mortgage by subsequent oral agreement 
which goes to vary the terms of the mort- 
gage. 187 I.C. 63=21 P.L.T. 437=1940 
P, 49. Oral agreement between one of 
several mortgagors and mortgagee for re- 
demption of Ms share thereunder. Payment 
can be proved. 112 I.C. 669=1926 M. 1050. 
Mortgage suit for sale — Defendant plead- 
ing subsequent oral agreement to accept pro- 
perties jn satisfaction of mortgage — Agree- 
ment not admissible. 1929 A. 615. But see 
contra. 44 L.W. 944=71 M.L.J. 850. A 
distinct oral agreement between co-mort- 
gagors subsequent to the deed should, in or- 
der to be admissible under this proviso, be in 
writing. 137 LG. 285=1932 M. 218. An oral 
agreement that a registered deed of sale 
should be null and of no effect until the agree- 
ment of re-purchase has been executed by the 
vendet. cannot be proved under the provisions 
of prov. (4). 1933 R. 310. The expression 
“oral agreement” as used in proviso 4 is 
wide enough to include all unwritten agree- 
ments whether they are oral or they are im- 
plied from acts and conduct of the parties. 
But evidence of conduct is admissible to show 
that as between the parties the particular 
term was never intended to be acted upon or 
enforced, or to prove an* estoppel or waiver. 
1929 P. 717. A document purportng to be 
a sale deed was presented • for registration. 
The executant denied that be had executed 
a sale deed and stated that he had merely 
agreed to execute a mortgage deed. After 
some dispute the parties agreed that the 
transaction should be treated as a mortgage 
and made statements to the Sub-Registrar, 
who recorded the terms of the mortgage 
agreed to by the parties and registered the 
document as a mortgage deed. Held, that 
proviso 4 did not prevent the successor-in- 
interest of the executant from proving that 
the transaction entered into between the 
parties was really a mortgage and not a 
sale. 145 LO. 697 (1^=1933 L, 318. When 
the document is in terms a possessory 
mortgage, evidence to show that the mort- 


gage was in reality a simple mortgage ac- 
cording to the intention of the parties is in- 
admissible under sec. 92. 60 I.A. 273=14 
L. 466=65 M.L.J. 150 (P.G.). Where the 
subsequent oral agreement relates merely to 
the mode of payment of mortgage-money, 
evidence with respect to it is admissible. 
But if it is not merely an agreement as re- 
gards the mode of payment but an altera- 
tion of the mortgage itself, such as chang- 
ing the original mortgage which was with- 
out possession into a usufructuary mortgage, 
it is not admissible. 110 I.O. 261. Subse- 
quent to a registered mortgage parties en- 
tered into a contract by which the property 
was to be put in possession of the mortga- 
gee for 5 years and the mortgage debt was 
to be deemed discharged. JE l eld, that the 
contract to let and the letting into posses- 
sion for 5 years operated as a discharge of 
the obligation and in no way offended the 
provisions of sec.. 92. 162 I.O. 53 (2)= 

1936 M. 380. An oral agreement by the 
executant of a P, Note, that, instead of 
money being paid, payment shall be made 
m the form of a transfer of land cannot be 
proved under sec. 92 (4). 151 I.O. 398= 

1934 R. 22S. See also 1937 R. 521. Oral 
evidence to prove satisfaction of a claim is 
admissible. 6 B. 191=1928 B. 144; but not 
to prove an oral agreement modifying terms 
reference of a registered agreement re - 
oae rm i^oo In f tter t0 arbitration. 135 I.O. 
230=1932 A. 154. A OXF. contract is not 
required by law to be in writing; if it is not 
registered, it can be legally varied by an 
oral agreement modifying its terms. 34 
P.L.R. 266=1933 L. 453. No oral agreement 
is admissible to prove variation of the 
terms of a registered lease including a term 
ns to the payment of rent, although rent 
at a reduced rate has been paid and accept- 
ed for many years. 22 Pat- 5=206 1*0. 
401=A.I.R. 1943 Pat. 152. Where an oral 


agreement is made by two partners to dis- 
solve the partnership earlier than originally 
agreed to in their registered agreement;, the 
oral agreement and any payment made in 
accordance therewith is admissible In evi- 
dence. 136 1.0. 874=1932 N. 42* Plaintiff 
executed a sale deed to the defendant which 
was registered. On the same date to the de- 
fendant executed an agreement to re-convey 
the properties to the plaintiff which was 
not registered. The sale deed itsetf did 
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(5) A agrees absolutely in writing to pay B Rs. 1,000 on the ist March, 1873 only* The fact 
that at the same time an oral agreement was made that the money should not be paid till the thirty- 
first March cannot be proved. 

(c) An estate called “ The Rampore Tea Estate ” is sold by a deed which contains a map 
of the property sold. The fact that land not included in the map had always been regarded as 
part of the estate and was meant to pass by the deed cannot be proved. 

(d) A enters into a written contract with B to work certain mines, the property of B upon 
certain terms. A was induced to do so by a misrepresentation of B's as to their value. This feet 
may be proved. 

(e) A institutes a suit against B for the specific performance of a contract, and also prays 
that the contract may be reformed as to one of its provisions, as that provision was inserted in it by 
mistake. A may prove that such a mistake was made as would by law entitle him to have die contract 
reformed. 

(f) A orders goods of B by a letter in which nothing is said as to the time of payment, and 
accepts,. the goods on delivery. B sues A for the price. A may show that the goods were supplied 
on credit fey: a term still unexpired. 

_ (g) A sells B a horse and verbally warrants him sound. A gives B a paper in these words 

- Bought of A horse for Rs. 500.” B may prove the verbal warranty. 

(") A hires lodgings of B, and gives a card on which is written — “ Rooms, Rs. 200 a 
a month. A may prove a verbal agreement that these terms were to include partial board. 

A hires lodgings of B for a year, and a regularly stamped agreement, drawn up by an 
attorney is made between them. It is silent on the subject of board. A may not prove that board 
was included m the term verbally. 

(i) A applies to B for a debt due to A by sending a receipt For the money. B keeps the receipt 
and does not send the money. In a suit for the amount A may prove this. 

• anc ^.^? ma ^ c a contract in writing to take effect upon the happening of a certain con- 

The writing is left with 2?, who sues A upon it. A may show die circumstances under 
which it was delivered. 


Exclusion of evidence to 
explain or amend ambiguous 
document. 


93. When the language used in a document is, 
on its face, ambiguous or defective, evidence may not 
be given of facts which would show its meaning or 
supply its defects. 


Illustrations. 

(a) A agrees, in writing, to sell a horse to B for Rs. 1,000 or Rs. 1,500. 

■“™ence cannot be given to show which price was to be given. 

(a) A deed contains blanks. Evidence cannot be given of facts which would show how they 
were meant to be filled. 


not contain any reference to the agreement* 
Plaintiff having sued for specific perfor- 
mance of the agreement objection was rais- 
ed to the use of the unregistered agree- 
ment under sec. 92 (4) . Held, that no ob- 
jection under sec. 92 (4) could arise. 1934 
M. 703=67 M„J . 635. See also 179 I.C. 
172=1939 P. 142. 

Sko. 92, Pbov. 6 . — This proviso does not 
apply where the document is dear and un- 
ambiguous in its terns. 1939 Sind 200=1. 
L.R. (1939) Kar. 530. Oral evidence is ad- 
missible to show the real nature of the 
transaction evidenced by the document as, 
for instance, that a document though styled 
a gift is really a will. 117 I.C. 907 (2)= 
1929 L. 875 (2); but not a sale into mort- 
gage* 1928 M. 459; 1928 N. 182; 1925 B. 
501=49 Bom. 662; see also 1939 S. 200= 
ULR. (1939) Kar. 530. Where there is no 
ambiguity which needs explanation and 
terms of document are quite clear evidence 
to explain, the terms of the deed should not 
be allowed. 164 I,C. 463=1936 L. 508. See 
also 18 Mys.IuJ. 196=45 Mys^OB. Bep* 
109; LL.R. (1939) Kar. 530=1939 S. 200; 
1943 OJWJN. 325=1943 A.W.B, (C.C.) 75= 
1943 OA. (0.0.) 179. Where the terms of 
a written contract are perfectly dear the 
nee&efty of a deducing the real terms from 
ottMfeet of the parties and the reconsti- 


tuting of the contract in accordance there- 
with does not arise. 184 I.C. 585 (2)= 
1939 Pesh. 41. Sale-deed to a dancing-girl 
— Contemporaneous oral agreement that it 
was to take effect as maintenance arrange- 
ment is not admissible. 31 L.W. 516=1930 
id. 547. 

Sec. 93: Gbant. — Opinions and inten- 
tion of Government officers not legitimate 
materials for construing a grant. See 29 M. 
L.J. 289. Kabuliyat — Oral evidence to ex- 
plain Interest — Bate of prior transactions 
— Custom. See 41 0. 349=18 O.W.N. 582. 
See also 22 1.0 . 844. Patent ambiguity— 
Hand note— “Interest at 2-l|2 per cent.” — 
Evidence admissible to show what the rate 
of interest was per mensem. 14 O.W.N. 
1100=14 C.L.J. 97; 62 I.C* 702. But see 
also 19 C.L.J. 66=41 C. 342. Ambiguity — 
Oral evidence as to contents of documents — 
Specific Belief Act, sec* 31. See 130 P.LtJS. 
1910=8 I.C. 554. Evidence as regards 
identity of property leased admissible. 20 
A.L.J. 377. Where language is defective, 
oral evidence inadmissible. 1921 M.W.N, 
519. See also 80 I.C. 944; 162 I.O. 797=a 
1936 P. 275. Where two deeds on their 
face appear to be separate transactions, 
another agreement which was not evidenced, 
by any writing cannot be proved to show 
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94. When language used in a document is plain 
Exclusion _ of evidence in itself, and when it applies accurately to easting 

against application of docu- f a cts, evidence may not be given to show that it was 
ment to existing facts. not mea nt to apply to such facts. 

Illustration. 

A sells to B, by deed, “ my estate at Ram put containing ioo bighas.” A has an estate at 
Rampur containing zoo bighas. Evidence may not be given of the feet that the estate meant to be 
sold 'was one situated at a different place and of a different size. 

95. When language used in document is plain 
Evidence as to document in itself, but is unmeaning in reference to existing 

eadS^fecis * n rcference to facts, evidence may be given to show that it was used 
08 in a peculiar sense. 

Illustration . 

A sells to J5, by deed, ** my house in Calcutta.” 

A had no house in Calcutta, but it appears that he had a house at Howrah, of which B had 
been in possession since the execution of the deed. 

These facts may be proved to show that the deed related to the house at Howrah. 


that the deeds though apparently two se- 
parate transactions were agreed to be treat- 
ed as one. 175 I.C. 833=1938 P. 242. 

Secs. 93 and 95. — Where the language 
used in an instrument in describing the 
property which is the subject-matter, is not 
on its face ambiguous or defective and is 


to enter into the deed land bearing differ- 
ent khasra numbers, and that the mistake 
was mutual, it is open to the parties to pro- 
duce evidence to show what was intended to 
be sold and purchased. Sec. 94 is not ap- 
plicable in such circumstances. 188 I.C. 
813=42 P.L.R. 222=1940 L. 236. 


plain in itself but is somewhat unmeaning 
in reference to existing facts, evidence is 
admissible to show to which property it was 
meant to apply.. 76 C.Ii.JT. 183. 

Sec. 94: Document Clear, and Unambi- 
guous. — Section does not apply in case of 
.misdescription. 194 I.C. 736. As to oral 
evidence of one not a party to document, 
see 57 P.L.R. 1915; 16 O.C. 213=21 I.C. 
429. Where the language of a document 
like a deed of compromise is dear and ap- 
plies without difficulty to the facts of the 
case, no extrinsic evidence can be admitted 
for the purpose of affecting its interpreta- 
tion. 40 I.C. 491. Contemporaneous cir- 
cumstances and subsecpient conduct of the 
parties are not admissible when there is no 
ambiguity in the deed and legal construc- 
tion can be put on it. 195 I.C. 242=1941 

0. 507. Sale deed — Language^ plain — Mis- 
take in boundaries — Area described correct- 
ly — -Extrinsic evidence — Admissibility • 150 

1. C. 363=36 P.L.R.’ 61. On this section, 
sec 3 BomJj.R. 768; 1925 M.W.N. 325; 38 
A. 103; 41 MX.J. 475; 1939 A.WJ&. (H.C.) 
173. Oral evidence to show that one of the 
executants of a bond signed, it only as a 
surety is not admissible. 5 R. 168=1927 R. 
199. Sec. 94 does not prevent a party to a 
document from proving that both the par- 
ties to the document were under a mistake 
of fact as to the contents of the document 
when they signed it- 122 I.C. 493—1930 
Jj, 446. WheTe in the case^ of & sale-deed 
it is not the .seller alone who is trying to get 
out of the bargain but the seller and the 
purchaser both agree that the intention was 


Seo. 95. — Though the sale-deeds contain- 
ing recitals that the property belong to the 
vendors is not admissible under see.' 13, they 
are admissible under secs. 95 and 96 to ex- 

£” ?•* * *• *»»** 

,vHeno a .foMWe.* £ 

/94 ,' Co^tracfr—Constrnction-^OfEer 
^.i Pen M Unta .“ d ‘"P t0 ’ » eertam fllte 
A t0 espial 22 

.J’f'Jf 44 1 :°- 305 ■ Wwe tier* is 
any doubt about tbe true construction of 
tie security bond, tbe bond mnst be consi- 
dered in the light of the order directing the 
security to be given. 61 C. 890=1934 C. 
569. Transfer by mortgagee of mortgaged 
property — No mention in deed that on 3y 
mortgage rights were intended to be sold— - 
Latent ambiguity to remove which evidence 
can be given. 118 -I.C. 682=1927 1ST. 267. 
Under secs . 95 and 98 evidence can be allow- 
ed show interest is payable monthly 
when document is silent. 1933 L. 144. 
Where Just prior to the expiration of three 
years from the date of the previous pro- 
note, the defendant executed another rc- 
cepit, for the amount already received, evi- 
dence is admissible to show that the receipt 
referred to the original consideration. 9 O. 
W.N. 1024. 
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96. When the facts are such that the language 
Evidence as to application used might have been meant to apply to any one, and 
of language which can apply cou i<i not have been meant to apply to more than one, 
to^one only o severa per- of severa i persons 0 r things, evidence may be given of 

facts which show which of those persons or things it 

was intended to apply to. 

Illustrations . 

(a) A agrees to sell to B for Rs. 1,000 “ my white horse.” A has two white horses. Evi- 
dence may be giv en of facts which show which of them was meant. 

(b) A agrees to accompany B to Haidarabad. Evidence may be given of facts showing 
whether Haidarabad in the Dckhan or Haidarabad in Sindh was meant. 

_ . , „ 07. When the language used applies partly to 

tioa^oMangSge^to one set of existing facts, and partly to another set of 

two sets of arts, to neither existing facts, but the whole of it does not apply cor- 
of which the whole correctly rectly to cither, evidence may be given to show to 
applies. which of the two it was meant to apply. 

Illustration . 

A agrees to sell to B ts my land at X in the occupation of TS* A has land at X 3 but not in the 
occupation of T 3 and he has land in the occupation of T, but it is not at X . Evidence may be given 
of facts showing which he meant to sell. 

98. Evidence may be given to show the meaning of illegible or not com- 
monly itntelligble characters, of foreign, obsolete, 
Evidence as to meaning technical, local and provincial expressions, of abbre- 
of lllegi le character, e c. viations and of words used in a peculiar sense. 

Illustrations . 

A, a sculptor, agrees to sell to B, “ all may models.” A has both models and modelling tools. 
Evidence may be given to show which he meant to sell. 

99. Persons who are not parties to a document 
Who may give evidence of or their representatives in interest, may give evidence 

varyms terms of of any facts tending to show a contemporaneous agree- 
aocumem. ment varying the terms of the document. 

Illustration. 

A and B make a contract in writing that B shall sell A certain cotton, to be paid tor on delivery. 
At the same time they make an oral agreement that three months’ credit shall be given to A. This 
could not be shown as between A and B, but it might be shown by C, if it affected his interests. ' 

100. Nothing in this chapter contained shall be 
Saving of provisions of taken to affect any of the provisions of the Indian 

Succession Act relating Succession Act (X of 1865)1 as to the construction of 

wills. 

PART III. 


Production and effect of Evidence. 

CHAPTER VII. 

Of the Burden of Proof. 

Whoever desires any Courts to give judgment as to any legal right or 
Burden of proof liability dependent on the existence of Facts which he 

p * asserts must prove that those facts exist. 


101. 


LEG. EEF. 

In(lia n Succession Act 

(XXXIX of 1925). 


Sec. 96. If the language of a document 
directly describes two sets of circumstances 
but cannot have been intended to apply to 
both, evidence may be given to show to 
which it is intended to apply. 10 Bur.L.T. 
245. P. Note hearing both English and 
Malay alam dates — Inconsistency — Evidence 
as to date of note— Admissible. See (1941) 
l M.L.J. 602=53 L.W, 449=1941 flfod. 


&ec. 97. — Latent ambiguity— Mortgage 
deed— Ambiguity in the description of land 
— Evidence aliundi to clear up ambiguity is 
admissible. 43 I.C. 731. See also 57 I.C. 
2; 58 I.C. 67; 18 B. 283; 30 M. 207. 

Sec. 99. — This section is merely an enab- 
ling provision. 27 M. 329. Evidence by 
strangers to show real nature of transaction 
is admissible. 8 I.C. 501; 28 A. 473; 23 
L.W. 664=1926 M. 744; 1928 0. 253 (per- 
sons not claiming through settlor can show 
that wakf was illusory) . 

Sec. 101. — As to meaning of “burden of 
proof 1 * and the rules governing it/ see 14§ 
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1.0. 413=1933 B. 211; 1939 A.W.K. (BJR.) 
71=1939 RJD. 210. When all evidence is in 
question, burden of proof has little or no im- 
portance in appeal. 103 I.C. 166; 1929 R. 
183. See also 162 1.0. 247=1937 R.D. 170; 
1936 L. 1016; 52 L.W. 57=1940 P.C. 93 (P. 
0); 1940 L. 336; 1939 M.L.R. 244 (Civ .) ; 
I.L.R. (1940) Ear. 235 (P.O.); 63 MX.J. 
094=;37 C.W.N. 71=1932 P.O. 228 (P.O.); 

60 C. 1158=37 C.W.3ST. 1001=1933 Cal. 900; 

29 NX.R. 298=1933 1ST. 379. The burden 
of establishing case rests on the party who 
asserts the affirmative. 35 O. 1051; 9 W.R. 
192; 41 P.L.E. (J. & E.) 21; 1939 MX.B. 
86. Where a will is propounded, the onus 
probandi is on the party who propounds the 
will He must prove that the will was duly 
executed and that it was in existence at the 
date of the death of the testator. 57 OX.J. 
8=1933 C. 449. Applies to probate cases. 39 
c: 245. 

Mabriaoe.— I n a case where all the facts 
are proved by ample evidence and the Court 
is in a position exactly to say what happen- 
ed, no importance need be attached to the 
rule as reards burden of proof. It is only 
in cases where evidence is meagre asd the 
Court is. not in a position definitely to know 
what happened that the technical rule as to 
burden of proof is to be observed. 1939 M. 

L. -R. 244 .(Civ.). See also IX.B. (1940) Ear. 
235; 1945 NX.J. 489. Where a person 
accepts the burden of proof and undertakes to 
discharge it, he cannot be allowed to turn 
round- and say that he has been wrongly treat- 
ed in the matter of burden of .proof. 1939 

M. U. 244 (Civ.). The burden would in 

any party who asserts that any such rules, 
rites, ceremonies and customs were not obser- 
ved, to prove not only the omssion but also 
that such rules, rites, ceremonies or customs 
Were absolutely essential and indispensable 
in the sense that on account of their not being 
duly performed, the marriage itself was void. 
56 A. 428=1934 AX. J . 1129=1934 A. 273. 
Benami -^ Onus of proof. 1933 R. 393. Ap- 
oeal— Error of lower Court-Onus on appel- 
lant, 10 O.W.N. 201=1933 O. M2. Fraud 
-Burden of proof. 12 P.J >59=1933 J *06. 
As to burden of provm? tnowledge of party 
defrauded, see 143 I.O. 8 4 _ 193 3 C- - 
Party alleging that a contract is conditional 
murt prove the condition. DebtorW^ ^ e U 
to a person other than creditor-Om* « on 
debtor to prove that the M 436 

J P W0 e f e 

S2 is on, the creditor to 

toeT «d it a w“nld he contrary 

to the provisions of deftnaknt^bo 
that the burden 

acknowledged t^ WW^^ te 

A. 963. Defendant tW^g 
barred by limitation — -It is f? r 9®*®“. p 
Sbsh facts that support hi* pbs»-. 


44. men a tenant of lands in India in a 
solt My his landlord to eject 1dm from them 
sets up a defence that he has right of perma- 
nent tenancy is the lands, the onus of provbjg 
that he has such a right is upon t^ ^nant, 
and proof of long occupation at a feed rent 
does not satisfy that onus. 46 M-LJ. 546 

ei t a 83=47 M. 337 (P -C.l . |16 C. 

7p c \: 48 M. 567 (P.O.l, Bef . , \S«t < aUo 
1930 MW,S. 874; 146 1.0. 1002—1933 A. 

825 mere an alleged adoption wm<^- 
825. vTnete an ^ of B0W than fiftv-live 

» .j. 

adoption and although the defendant was 
bSd to Prove hi, title Routed son, every 

mn-tbe a ^v“rab4 entertain**. 65 
198=62 M.D .T. 116. Where 
the rieht of sisters is challenged on the 
ground that, thev are excluded ^the "TeSenee 
of collaterals, the onus of proving the **» 

tence of collaterals is on tom 

s.tss: rssJi S * 

eject a recorded sub-tenant tbe onus of proof 

lies on the latter to prove that the rdajon^m» 

of land-holder and tenant ft« not 

SSJi U « & 

theT. Bnrden of proving *ona Mes is on 
vendee. 1926 Tj. 580=96 W W As to 
pvidoiu** of conduct «ud probabilities. &ra vo 
t q 733 = 1933 I/. 436. Suit on lost mort- 
ga^p boufi— Denial of execution bv defendant 
—Alternative plea of pavment doe« not re- 
lieve plaintiff from proving loss. 49 A. 78. 
Eai^menf — Ejectment suit — Onus. See 105 X. 
O. 560. Where in a suit, for partition defen- 
dants resist by setting up acauiescence in 
their permanent ririfit of occuoancv in a part 
of the land the burden of proving existence 
of thosf' rights is on them. 56 T.A. 248=52 M. 
549=57 HX.J. 1 fP.C.). The general rule 
of evidence is that if in order to make out a 
title, it is necessary to prove a negative the 
party who avers a fi+b* cannot b*» absolved 
from proving it. T9 W.R. 190 H5VB.). ToR.1 
114 I.C. 113=13 BD. 480=1929 O. 204 ; 60 
C. 1253=37 O.W.N. 1174. In a snit for 
possession of land tbe plaintiff bas to prove 
that the land lay within his holding and it 35 
not for tbe defendants to prove that it lay 
outside. 56 C. 805=33 C.W.H. 227=1929 
C. 325. See also 42 PX.R. 294=1940 X. 311. 
Where a deed 35 executed by a person who 
alleges himself to be a major at the time of 
execution, a heavy burden rests upon him oil 
his representatives when they set up the d©- 
• fence of minority. 1928 P.O. 152=55 MX. 
J. 88 (P.C.) . Where a mortgage deed con- 
tains an admission of receipt of consideration 
before the Sub-Registrar, the onus is upa» 
the mortgagor to disprove this admission. 109 
I.O. 149. See also 1939 MX.R. H8; 1-939 
M.L.R. 86. When there is an affidavit of 
the peon serving the notice, of proper service 
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When a person is bound to prove the existence of any fact, it is said that 
the burden of proof lies on that person. 

Illustrations. . . . , , . 

(,) A desires a Court to give judgment that B shall be punished for a crime which A says 

B has committed- . 

- of By by reason of facts which he asserts, and which B denies to be true. 

A must prove the existence of those facts. 

102, The burden of proof m a suit or proceedings 
On whom burden of proof on that person who would fail if no evidence at all 
***** were given on either side. 


thereof, the party who impugns the fa^t ought 
to prove that there was no service. 1928 0. 

722. In a suit against a Railway Company 
for non-delivery of goods the Railway must 
•first prove lost of goods and on such proof 
the onus will shift to the plaintiff to prove 
wilful neglect on the part of the Railway or 
its servants, etc., according to the terms of 
the risk-note. 1928 L. 77 4. Where the par- 
ties have produced all their available evi- 
dence, the dispute on the point of onus is 
mainly of an academic nature. 9 I*. 224=1928 
Ir. 432. See also 1929 R. 183: 56 C. 805=1929 
C. 425: I.X 1 .R. 1940 Kar. fP.C.) 235; 1934 Tj. 
936; 1934 Pesh. 134; 1934 L. 542=45 P.L. 

R. 462. Where the evidence is conflicting, 
the party on whom the onus lic*s does not 
necessarily fails as in the ease where no evi- 
dence is led on either side. 123 I.C. 612= 
1930 P. 134. Plaintiff sued on basis of lease 
in his favour for plot in dispute — Land re- 
corded as defendant's ancestral holding — 
Onus lies on defendants to prove that it was 
part of their ancestral holding. 1930 P. 149 
(1), Party accepting bnrden of proof in 
trial Court — If can complain in appeal. 1934 
L. 3019. See afto 3939 M.L.R. 244 (Civ.). 
Wrong view as to burden of proof — Inter- 
ference in second appeal. 132 I.C. 441= 
1934 N. 253. 

Secs. 101 akd 102. — It is on the person 
who asserts that a transfer is ia contraven- 
tion of see. 12 of the C. P. Tenancy Act, 
that the burden of proving it lies, for it is his 
application that would fail, if no evidence at 
all were given. 1938 27.L.J. 474. See also 
1930 3SI.LJR. 149. Where in a suit for mo- 
ney lent, the plaintiff admitted that he kept 
a day book but the same was not produced. 
Held, that the plaintiff on whom lay the onus 
of proof should produce the best evidence 
available and in case such evidence was not 
produced he must suffer the consequences. 
41 P.L.R. J. & K. 21. 

Secs. 101, 105-106. — Per Dtinkley, J. — 
The phrase “burden of proof* is used in two 
distinct meanings in the Indian Evidence 
Act, viz., the burden of establishing a case 
and the burden of introducing evidence. 
?n a criminal trial the burden of proving 
everything essential to the establishment 
of the charge against the accused lies upon 
the prosecution, and that burden never 
cbgnces. This principle is enacted in sec. 


101, and in this section the tenn “burden 
of proof", is used in the first of its mean- 
ings, namely, the burden of establishing a 
case. But it would clearly impose an im- 
possible task on the prosecution if the 
prosecution were required to anticipate 
every possible defence of the accused and 
to establish that each sueh defence could 
not be made out, and of this_ task the pro- 
secution is relieved by provisions of sec. 

105 and its closely allied section, sec. 106. f 
In sec. 105 the phrase “bnrden of proof 
is clearly used in its second sense. namely, 
the duty of introducing evidence. The way 
of the "accused under sec. 10o is to intro- 
duce such evidence as will displace the pre- 
sumption of the absence of circumstances 
bringing the case within an exception m 
the Penal Code, and will suffice to satisfy 
tli#* Court that such circumstances iuay 
havered. The burden of the issue as to 

the non-existence of sueh circumstances is 
then shifted to the prosecution, which has 
still to discharge the major burden of pro- 

accused and the evidence adduced by him 
or from circumstances appearing from th 
prosecution evidence that the existence of 
circumstances bringing the «se wtlrn the 
exception or exceptions placed by the ac 
cused has been proved, or upon a 
of all the evidence is left in reasonable 
doubt whether such circumstances do exist 
or not The accused, in the case of a general 
exception, is entitled to be acquitted, 
in the case of a special exception, can be 

66^1937 R ly 83 ^F.bTsS 194i 
^LJ 619^1941 A. 402 (F.B.) The test 
is not whether the accused has proved be- 
™d an reasonable doubt that he comes 
within any exception to the Indian Fenai 

Code bat whether in settmg up lus defence 
he has established a reasonable doubt m i the 
case of the prosecution and has thereby 
earned his right to an acquittal. 14 K. 
666=1937 R. 83 (F.B.). 

Sec. 102. — The section embodies a test 
as to which party would be successful if 
no evidence at all were given. 3 A. 85; 
162 I.C. 21=1936 P. 243; 38 P.L.R. 427. 
In criminal cases the onus of proving be- 
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Illustrations . 

(a) A sues B for land of which £ is in possession, and which, as A asserts was left, to A by 
the will of C, B’s father. 

If no evidence were given on either side, B would be entitled to retain his possession. 

Therefore the burden of proof is on A. 

(A) A sues B for money due on a bond. 

The execution of the bond is admitted, but B says that it was obtained by fraud, which A 

d enie s. 

If no evidence were given on either side, A would succeed as the bond is not disputed and 
the fraud is not proved. e 

Therefore the burden of proof is on £. 

103. The burden of proof as to any particular fact lies on that person who 
wishes the Court to believe in its existence, unless it 
Burden of proof as to jg provide by any law that the proof of that fact shall 
particular feet. lie on any particular person. 

Illustrations . 

(a) J A prosecutes B for theft, and wishes the Court to believe that j B admitted the theft to 
C. A must prove the admission. 

B wishes the Court to believe that, at the time in question, he was elsewhere. He must prove 
it. 


LEG. REF. 

*Sic in the Act as published in the 
Gazette of India, 1872, Pt. TV, p. 1, there 
is no illustration (b). 

yond reasonable doubt the guilt of the 
accused is on the prosecution • • 56 I . C . 
849=24 C.W.N. 619. Execution of docu- 
ment admitted — Onus on executant to pi eve 
that he did not understand its terms even 
if he is illiterate. 1926 L. 692. See also 147 

1. C. 591=1934 A. 226. The burden of 
of proving that a suit is barred under O. 

2, r. 2, C.P.Code, is upon the defendant. 
102 I.C. 31 (20 C. 716, Foil.). In a suit 
for ejectment, even though the defendant 
has no title, he can still put the plaintiff 
to the proof of his title and the plaintiff 
has still to show that the title deed on 
which he relies as having given him a title 
superior to that of the defendant is a valid 
one. 28 L.W. 82=1928 M. 840. When 
once the execution of a document is proved, 
if a party alleges circumstances that would 
make the document not binding on him, 
it is for him to prove such circumstances. 
116 I.C. 143; 39 P.L.R. *2. Onus is on 
him to prove want of consideration. 1930 
L. 65. Though as between parties to a 
document the admission of proof of exe- 
cution would shift the onus on to the party 
denying consideration yet a person who 
is not a party to the document in question 
cannot be held liable on alleged receipts of 
payments unless there is evidence to prove 
that the money was actually paid. 1935 L. 
14. It is for the person claiming the bene- 
fit’ from the disposition of property by a 
pardanashin to establish affirmatively that 
it was substantially understood by the lady 
and was really her free and mtelliKcnt act. 
1931 P.C. 100=61 M.L.J. 94 (P.C.). 

Secs 102 and 105.— The burden of prov- 
ine the existence of circumstances bring- 
ing the case within the 'exception or ‘pro- 
viso’ is no doubt cast on the accused by 
sec. 105, but this does not m any way 
absolve' the prosecution of the burden iaid 
C.C.M.— 30a 


on it by sec. 102. The burden of proof so 
far as the entire ■'proceeding' is concerned, 
remains on the prosecution even though 
the burden of the ‘fact in issue' pleaded by 
the accused is cast upon him. Hence it is 
manifest that even in cases to which sec. 
105 applies the prosecution has to prove 
the guilt of the accused. 1941 O.A. (Supp.) 
885 (1)=1941 A.L.J. 619=1941 A. 402 
(F.B.). See also 1937 R. S3. 

Sec. 103. — Where a parity claims an ex- 
ception to the general provision of the law, 
the onus lies on him to prove that the ex- 
ception applies . 12 R. 55=1934 R. 90. 
Where it has been admitted or proved that 
an admission of passing of consideration 
has been made in the document, the bur- 
den of proving want of consideration rests 
on the person asserting the same. 104 I. 
C- 173 11935 L. 471 (F.B.); 1927 L. 272, 
Foil 1926 L. 682], See also 12 L. 540= 
1931 L. 419; (1941) 1 M.L.J. 257 (Bur- 
den of proof under sec. 14, Limitation Act 
— -Good faith — Proof of) . Where it is esta- 
blished that the consideration for the bond 
is different from that recited in the bond, 
the onus shifts on the plaintiff to prove 
affirmatively that the bond was executed 
by the defendant for the full consideration . 
1939 M.L.R. 12 (C.). Agreement to sell 
immovable property — Subsequent regis- 
tered sale — Right of first vendee to speci- 
fic performance — Onus. 61 I. A. 115=13 
P. 24 2=66 M.L.J. 255 (P.C.). Partition 
list proved — Onus to prove jointness is 
heavy on party alleging it. 1928 M. 865. 
Where the title of a deceased person to 
certain properties is disputed and it is 
shown that those properties belonged to 
the partnership firm- the onus lies on persons 
claiming through, the deceased persons to 
prove that those properties belonged to 
him at the time of his death. 1929 S. 182. 
Where a suit by a purchaser is contested 
by the person in possession on the ground 
that plaintiff’s vendor had no title to the 
property, the onus is on plaintiff to prove 
that his vendor owned the suit property- 
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104. The burden of proving any fact necessary 
‘ Burden of proving feet to be to be proved in order to enable any person to give 
proved to make evidence evidence of any other feet is on the per son who wishes 
admissible. to give suc h evidence. 

Illustrations . 

* (a) A wishes to prove a dying declaration by B. A must prove B 9 s death. 

[b) A wishes to prove, by secondary evidence, the contents of a lost document. A must prove 
that the document has been lost. 

105. When a person is accuesd of any offence, the burden of proving the 
existence of circumstances of bringing the case within 
Burden of proving that any of the General Exceptions in the Indian Penal 
case of accused comes with- Code, or within any special exception or proviso con- 
in exceptions. tained in any other part of the same Code, or in any 

law defining the offence, is upon him, and the Court shall presume the absence 
of such circumstances. 

Illustrations . 

(a) A, accused of murder, alleges that, by reason of unsoundness of mind, he did not know 
the nature of the act. 

The burden of proof is on A. 

(b) A , accused of murder, alleges that, by grave and sudden provocation, he was deprived 
of the power of self-control. 

The burden of proof is on A. 

(c) Section 325 of the Indian Penal Code provides that whoever, except in the case provided 
for by section 335, voluntarily causes grievous hurt, shall be subject to certain punishments. 

A is charged with voluntarily causing grievous hurt under section 325, 

The burden of pro\ing the circumstances bringing the case under section 335 lies on A. 


146 I.C. 445=1953 R. 174. When a per- 
son claims to succeed another on ground 
of relationship with the latter, he should 
establish not only his own relationship 
with the last male holder, but also, prim a 
facie that no nearer heirs are alive. 351 I. 
C. 338=1934 A. 117. Where once a mort- 
gage has been admitted the onus is 011 the 
mortgagee to show that the mortgage has 
beeh extinguished by subsequent sale. 57 
T.A. 86=11 L. 199=1930 P.C. 91=59 M. 
L.J. 53 (P.C.). 

Secs. 103 and 106. — If a Mahomedan wife 
sues her husband for dower payable on de- 
mand within three years from the date cf 
the demand, and the husband pleads divorce 
and communication of the divorce to the 
wife at a time more than three years before 
the suit, the onus is on him to prove what 
he alleges in order to defeat the claim on 
the ground of limitation. 45 P.L.R. 231. 

Sec. 104.~Letter posted is presumed to 
have reached addressee. 8 P.L.T. 633= 
1927 P. 305. See 1929 C. 459. On this 
section see also 1945 N.L.J. 489, In spite 
of presumption of marriage arising from 
long co-habitation the burden of proof of 
marriage actually lies with the person who 
desires to prove it. 1945 N.L.J- 489. 

Sec. 105: Principles of the Section. — 
See 20 A. 459; 11 C.W.N. 1085; 1905 A. 
W.N. 2; 25 Cr.L.J. 1077; 1925 N. 37; 
14 R, 666=1937 R. 83. Even in a case 
to which sec. 105 applies an accused may 
rely upon an exception in his defence and 
fail to prove it, and yet be entitled to a 
acquittal, for the prosecution may have 
failed to prove all the necessary elements 
i n the offence of which the accused has 
charged, or the accused may by his 
stitennj read with the other evidence on 


record, have raised a reasonable doubt in 
the mind of the Court and so have entitled 
himself to an acquittal. 1939 3. 2091=194 I. 
C. 474. Burden of proof that case comes 
within exceptions of the Penal Code. See 6 
A. 220; 1898 A. W.N. 209. See also I.I..R. 
(1940) Kar. 249=1939 S. 209; 1940 P.W.N. 
795. Once the prosecution is found to have 
established that an offence was committed 
by the accused the burden of proving the 
existence of circumstances bringing his case 
wit hip any of the General Exceptions in the 
Penal Code or within any special exception 
contained in any other part of that Code 
must lie on the accused and the Court has 
to presume the absence of such circumstan- 
ces. Thus the burden of proving 
that the accussed had acted in exer- 
cise of the right of self-defence 
which is in the nature of an excep- 
tion is on him. This burden can be discharg- 
ed otherwise than by producing defence evi- 
dence but in those cases the version of the 
accused must be proved to nave been esta- 
blished or in any case prima facie made out 
either by the prosecution evidence or by cir- 
cumstances proved on behalf of the prose- 
cution or elicited by the accused in his cross- 
examination of the witnesses for the prose- 
cution. The. accused need not be called up- 
on to establish right of self-defence unless 
the prosecution has succeeded in proving a 
case. But in a case where it has succeeded 
in making out the main facts the prosecution 
cannot be thrown out merely because the 
prosecution evidence is to be regarded as 
unreliable on a few points. 45 P.L.R. 393. 
There is no distinction between a case in 
which the exception is contained in the body 
of the statute imposing the prohibition and a 
case in which it is not so included. 43 Bom, 
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Burden of proving fact 
especially within knowledge. 


106. men any fact is especially within the 
knowledge of any person, the burden of proving that 
fact is upon him. 


L.R. S19t=1941 Bom. 273. It is for the ac- 
cused to prove the facts essential for the 
ptirpose of bringing his case within any of 
the exceptions. 144 I.G 420=1933 R. 142. 
See also 165 LG 458=1936 O.W.N. 1013. 
Even though the accused denies in toto the 
facts alleged, if it appear from the evidence 
for the prosecution that there are reasonable 
grounds for holding that the case falls with- 
in one exception, the presumption enacted 
in the last line of S. 105 does not arise at all. 
The burden is on the prosecution to esta- 
blish guilt of the accused beyond teasonable 
doubt, and if upon a review of all the ma- 
terials on the record there appears a reason- 
able doubt as to whether the case falls with- 
in any exception, the prosecution has failed 
to discharge that burden, and the accused 
must be acquitted or convicted only of the 
minor offence, as the case may be. 14 R. 
666=1937 R. 83 (F.B.). Exceptions not 
pleaded in Court below cannot be allowed 
to be raised in appeal. 21 A. 121 ; 23 C. 604: 
3 A.L.J. 652; 17 B. 573; 8 I.G 259; 8 C.W. 
N. 714; 7 A.L.J. 438 ; 4 P.W.R. 1910 (Cr.). 
Proof of right of private defence. 1 C.L.R. 
60. An accused setting up a plea of self- 
defence in answer to a charge of murder has 
the burden on him to prove it. In the ab- 
sence of proof, it is not possible for the 
Court to presume the truth of the plea of 
self-defence although the accused is shown 
to have had severe injuries on his person 
after the crime. 52 L.W. 884=1941 M. 280 
=0940) 2 M.L.J. 1018. There appears in 
some quarters to be the opinion that where 
an accused person has admitted participa- 
tion in a fight, in which one of the other 
party is killed or injured, but pleads that 
he acted in the exercise of the right of self- 
defence, it lies heavily upon him under all 
circumstances to prove under section 105 the 
facts necessary to establish his plea. It 
must be remembered that in the vast majo- 
rity of such cases in this country the accused 
persons are usually the only persons who 
could appear as witness in their own self- 
defence and they are barred from doing so 
by the law of procedure. The Courts, there- 
fore, must be prepared to lake their state- 
ments into consideration. In a case where 
the prosecution evidence is wholly unreliable 
and there is no other evidence to suggest 
that that part of their statements in which 
they put forward the plea of self-defence is 
not correct, the Court has no other alter- 
native but to accept their statements and 
act upon them. 43 P.L.R. 144=1941 L. 333. 

Burden of Proof in Special Cases. — As 
to grave and sudden provocation, see L.B.R. 

( 1893-1 900) 257; private defence. 11 C.L.R. 
234; 1904 A.W.N. 113; 1930 O. 438. Fact 
of marriage. 1939 A.W.R. (H.C.) 811. That 
game is a mere game of skill, see 13 Cr.LJ. 
270=23 J.C, 484; as to possession of excess 


quantity of liquor, see 2 I.C. 543; shifting 
bu ™ en J^ pro i f ’ Rat - 820; 4 C 124. 

Illustrative Cases. — Plea of insanity to 
be proved by the accused. 21 A.LJ. 776 = 
77 I.C. 236=1924 A. 186 (2);. 1935 O.W.N. 
53. General exceptions under Penal Code — 
Onus lies on accused But this does not 
mean that the accused must lead evidence’, 
45 A. 329=1923 A. 327 (2). See also 29 
Bom.L.R. 713=19 27 B. 436; 98 LG 70 7= 
1927 A. 119; 1939 S. 209; I.L.R. (1940) Kar. 
249. The burden of proof in a criminal trial 
is always on the prosecution, and it is only- 
shifted on to the accused in so far as the 
latter may set up the existence of circum- 
stances bringing his case within any of the 
exceptions. The mere fact that the defence 
theory is rejected will not prove the guilt of 
the accused. 11 O.W.N. 1224=1934 O. 485. 
See also 14 R. 666=168 LG 193=19 37 R. 85 
(F.B.); 165 I.C. 458. Per Collister, J.—The 
onus is certainly on the Crown to prove all 
the facts which constitute the elements of 
the offence, and if there is any reasonable 
doubt left in the mind of the Court as to 
whether these facts have been established 
the accused person is entitled to the bene- 
fit thereof; but this general onus is subject 
by statute, to the special onus which. S. 105, 
imposes on the accused person, afc<l when 
the Legislature has enacted specific provi- 
sions in the Evidence Act as to what 
amounts to proof or disproof, the Court will 
not be justified in falling back upon the 
general principle that the Crown must prove 
the prisoner's guilt. 1941 A.L.J. 619=1941 
A. 402 (F.B.)=I.L.R, (1941) All. 843. If it 
is apparent from the evidence on the record, 
whether produced by the prosecution or by 
the defence that the general exception would 
apply, then the presumption is removed and 
it is open to the Court to consider whether 
the evidence proves to the satisfaction of 
the Court that the accused conies within the 
exception. 45 A. 329=1923 A. 327 (2). See 
also 1941 A.LJ. 619=1941 A. 402 (F.B.); 3 
L. 144=68 I.G 113=1922 L. 1. Where in 
the case, of a general fight it could not be 
said which party was to blame and which 
party was blameless it would not be proper 
consistently with justice to convict the 
members of either party by relying on S- 105. 
1943 O.A. (CC.) 88*= 1943 O.W.N. 146. 
Exemption from criminal liability— Un- 
soundness of mind. When unspundness* is 
pleaded as a defence to a criminal charge, 
the burden of proof rests on the accused. 
50 I.G 991=23 GW.N. 621; (1940) 2 M.L. 

J. 1018 (plea of self-defence). 

Sec. 106: Scope. — It contemplates facts 
which in their nature are such as to be with- 
in the knowledge of the accused and of no- 
body else, and has no application to cases, 
where the fact in question, having regard to 
its nature, is such as to be capable of being 
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Illustrations . 

(a) When a person does an act with some intention other than that which the character 
and circumstances of the act suggest, the burden of proving that intention is upon him. 

(b) A is charged with travelling on a railway without a ticket. The burden of proving that 
he had a ticket is on him. 


known not only by the accused but also by 
others — if they happened to be present when 
it took place. It cannot be invoked to make 
up for the inability of the prosecution to pro- 
duce evidence of circumstances pointing to 
the guilt of the accused. Section obviously 
refers to cases where the defence of the ac- 
cused depends on his proving a certain fact, 
that is, cases where his guilt is established 
on the evidence produced by the prosecution 
unless he is able to prove some other facts 
especially within his knowledge which would 
render the evidence for the prosecution nu- 
gatory. 1936 A. 833=1936 ALJ. 1124. Sec- 
tion applies only to parties to the suit. 37 
C.W.N. 6S7&1933 P.C. 87=64 M.L.J. 413 
fP.C); 38 P.L.R. 427. See 14 R. 666=1937 
R. 83. Sec. 106 was never intended to be 
sued to place upon the accused the burden 
of proving their innocence. Sec. 106 is not 
a proviso to the rule that the burden of prov- 
ing the guilt of the accused is upon the pro- 
secution but on the contrary, the section is 
subject to that rule. The burden of proving 
a varticular fact or a particular defence is a 
different matter. Sec. 106 does not enable 
the Judge to say to the jury that the accused 
must explain this and that he must satisfy 
him on this point or that or be found guilty. 
1939 S. 209=1. L.R. (1940\ Kar. 249. The 
burden of proof referred to in sec. 106 js that 
of introducing evidence merely. This sec- 
tion does not cast any burden on an accused 
person to prove that no crime was commit- 
ted by proving facts specially within his 
knowledge: nor does it warrant the conclu- 
sion that if anything is unexplained which 
the Court thinks the accused could exnlnin 
he ought therefore to be found guilty. 14 R. 
666=168 I.C 193=1937 R. S3 The 

burden of proving facts peculiarly within the 
knowledge of any person is on that person. 
Sec 9 W.R. 190; 1 P.L.T. 16S: 47 M. 800; 
20 I.C 600=6 Bur.L.T. 129. See also 2 R. 
549^=1925 R. 143; 1942 N. 39; 1939 M.W.N. 
gav 40 C.W.N. 938 (knowledge of plain- 
tiff's right in design and user by defendant 
in trade-mark suit.) Tt is the duty of a 
party who has certain facts relating to his 
case within his personal knowledge to ap- 
pear before 'the Court at a very early stage 
of the case as a witness and to give evidence 
relating to cross-examination by the othet 
side. 139 I.C 712=33 P.L.R. 906. Where 
a party does not go into the witness-box to 
support his allegations regarding facts which 
are within its special knowledge there arises 
a strong presumption against him. 138 I. 
G 525=33 P.L.R. 207. A party's failure to 
go into the witness-box raises a strong pre- 
sumption, against the truth of his or her 
case. The fact of a party being a panlana- 
sbitf lady is not a sufficient cause for not 


getting into the box in as much as she could 
get herself examined on commission. 187 
I.C 317=1940 O.W.N*. 375=1940 O. 266. 
Sec. 106 cannot be utilised to help persons 
who are representatives of other parties and 
who step into their shoes. 30 L.W. 968. 
Where the question is whether plaintiff is 
authorised by the Managing Committee of 
an institution to institute a suit on its be- 
half, and the proof of the minutes of the 
meeting of the Managing Committee consti- 
tuting such due authority is available it 
is sufficient to discharge any burden on the 
plaintiff under sec. 106, 65 I. A. 106=1. 
L.R. (1938) L. 63=1938 P.C. 73=(1938) 
1 M.L.J. 359 (P.C.). 

Illustrative Cases. — (When the goods are 
solely under the control of the bailee, the 
fact as to when loss, destruction or deteri- 
oration occurred is a matter specially with- 
in his knowledge and therefore the burden 
of proving that the loss occurred at a 
particular time and not subsequently must 
be on him. 1932 A.L.J. 798=1932 A. 
584. Where an instrument hired by a per- 
son was for all practical purposes in his 
exclusive possession, it is for him to ex- 
plain how it came to be damaged. It is 
for him to establish that it was a case of 
ordinary wear and tear and not of careless- 
ness or negligence in any degree. 184 I. 
C. 36=1939 S. 245. Where a person ac- 
cused of lurking house-trespass by night 
pleads in defence that he had a specific in- 
tention in entering the house, i.e., to carry 
on a love intrigue in secret and not inti- 
midate, insult or annoy, the onus of proof 
is on him. 49 I.C. 103=40 A. 221; 37 A. 
395=29 I.C. 67. See also 22 
C. 164; 22 C. 591; 23 M. 152; 23 A. 124; 
14 R. 666=168 I.C. 193=1937 R. 83 (F. 

B. ) Employing girl as prostitute — Onus 
is on accused to show absence of intention 
—Penal Code, sec. 373 . 71 I.C. 232=1922 

C. 539. The presumption under sec. 106 is 
very weak as compared to the pre- 
sumption of innocence when the trial 
is one for murder. If an accused after 
a case has been^ proved against him with- 
holds evidence in disproof, inferences un- 
favourable to him may be drawn. 43 I- C. 
241=19 Cr.L.J. 81=21 C.W.N. 1152. 
An accused person is always entitled to 
hold his tongue; but when the only alter- 
native theory to his guilt is a remote possi- 
bility, which, if correct, he is in a position 
to explain the absence of an explanation 
must be considered in determining whether 
the possibility should be disregarded or 
taken into account. 43 I.C. 605=19 Cr. 
L.J. 189. See also I. L.R. (1940) Kar. 
547=1938 S. 209. The burden of proving 
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Burden of proving death . I0 7 - Wh en the question is whether a man is 

of person known to have alive or dead, and it is shown that he was alive with- 
been alive within thirty in thirty years, the burden of proving that he is dead 
Y****- is on the person who affirms it. 

108. ^Provided that when] the question is whether a man is alive or dead, 
and it is proved that he has not been heard of for 
Burden of proving that per- seven years by those who would naturally have heard 
son is alive who has not been of him if he had been alive, the burden of proving 
heard of for seven years. that he is alive is 2 [shifted to] the person who affirms 

it. 


LEG. REF. 

^■Substituted by sec. 9 of Act XVIII of 
1872 for "when” . 

^Substituted by ibid for "on”. 


the exact date of a mortgage transaction 
entered into orally being not peculiarly 
within his knowledge does not lie on the 
mortgagee. 115 I.C. 451=1929 A. 209. 
In a suit for mesne profits, if the defend- 
ant asserts that a particular amount and 
no more was received by him, the duty 
of establishing it affirmatively rests upon 
him, that fact being especially within his 
own knowledge. On his laying before the 
Courts sufficient evidence to prove that 
fact, he shifts the burden to the opposite 
party of proving that more might have been 
received. (47 M. 800 and 24 M. 475, 
Ref.) 38 L.W. 714=1933 M. 825. See 
also 21 Pat. 735. Though in cases alleging 
negligence against a public body the bur- 
den of proving negligence lies on the plain- 
tiff yet the provisions of sec. 106 must be 
borne in mind. The fact that the burden 
of proving negligence may be on the plain- 
tiff does not necessarily preclude the bur- 
den of proving any particular fact being 
upon the defendant public body. 1940 S. 
254. Bailment — Hire of elephant for term 
of one year — Death of elephant before ex- 
pixry of period of hire — Claim to damage 
— Negligence of bailee — Burden of proof. 
See 45 L.W. 158. See also 184 I.C. 36= 
1939 S. 245. Defendant intermixing his 
articles with those of plaintiff — Proprotion 
of intermixture — Burden of proof. 35 P. 
L.T. 702=1934 P. 492. Where a person 
is charged with having been a member of 
an association declared unlawful by the 
Government under the Crimnial Law 
Amendment Act, the burden of proof is 
not on the accused to prove that he dis- 
continued his membership. It is for the 
prosecution to prove that he continued to 
be a member even subsequent to the noti- 
fication by Government. The Act imposes 
no obligation on the member to do any- 
thing specific to terminate the membership 
and so there is no question of there being 
anything especially wiUiin the knowledge of 
the accused. 33 Bom.L.R. 90 55 B. 484. 
As to burden of proof in the case of material 
alteration of documents, see A. 5oU \ 


BO; 7 M. 302; 9 M. 399; 12 M. 239; 7 
C. 616; 12 C. 313; 7 B. 418. 

Sec. 107.— Sec. 107 does not apply to a 
petition for a declaration of nullity of mar- 
riage under the Indian Divorce Act. The 
Divorce Act governs such proceedings, and 
sec. 19 (1) indicates in plain language that 
a decree for nullity can only be given on 
proof of the fact that the former husband 
or wife was living at the time of the second 
marriage. There is no room left in such 
cases for the application of sec.l07,Evidence 
Act and it has therefore to be ignored. 
1945 M.W.N. 651=58 L.W. 529= (1945) 
2 M. L, J. 389. Presumption of life or death 
— Minor not heard of for some mouths — 
Mother appointed guardian. See 1 I.C. 
465 . Death — Presumption of — Inheritance 
depending on proof of person surviving 
female — Onus — Date of death. See 19 M. 
L.J. 502=2 I.C. 977. See also 11 I.C. 
202. I.L.R. (1939) Kar. 509=1939 S. 
234. There is no presumption as to death 
at any particular time. 4 O.W.N. 1074 
(53 I. A. 24). See also 165 I.C. 586. Tt 
depends upon the circumstances of each 
case whether a Court would not make a 
presumption that a person last heard of 
within seven years is alive, even assuming 
that a Court may make such presumption. 
37 m. 440=23 M.L.J. 443. 

Secs. 107, 108 and 114. — The time or 
date of death of a person who has not been 
heard of for seven years and whose death 
is presumed under sec. 108, is not a matter 
of presumption, but of evidence. Neither 
sec. 107 nor sec. 114 of Act justifies such 
a presumption. The burden of proving that 
death occurred at a particular pqjuit of time 
is on the party who alleges the same.* 21 
Mys.L.J. 150 and 186. 

Sec. 108.— When a person has not been 
heard of for seven years, there is a^ pre- 
sumption that he is dead. ^ There as no 
further presumption authorised by the 
Evidence Act. L.R. 3 A. 393 (Rev.); 
1930 A, 427: 1941 O.A. (Supp.) 906=1941 
A.W.N. (&ev.) 1125; 14 R.D. 672 (not 
heard of for 40 years). There is no pre- 
sumption tinder sec. 10ft that he died at 
the end of the first seven years, or at any 
particular date. It is the duty of' the per- 
son who asserts death to prove the date 
of death. [5 P. 312 (P.C.), on.J 165 
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When the question is whether persons are partners, landlord, and 
tenant, or principal and agent, and it has been shown 
that they have been acting as such, the burden of pro- 
ving that they do not stand, or have ceased to stand, 
to each other in those relationships respectively, is on 
the person who affirms it. 


. JBqrden of proof as to 
relationship in the cases of 
partners, landlord and ten- 
ant, principal and agent. 


I.C. 586. See also 1943 O.W.N. (H.C.) 
124=1943 A.L.W. 219; 21 Mys.L.J. 150 
and 186; I.L.R. (1938) B. 155=40 Bom. 
L.R. 147=1938 B. 228. The only pre- 
sumption which is enacted by this section 
is that the party is dead at the lime of 
suit, but there is no presumption as to the 
precise time of his death. 32 P.L.R. 704 
=1931 L. 582 (F.B.); 11 C.L.J. 580; 6 
I.C* 244; 8 A. 614; 23 B. 296; 35 C. 25; 
54 I.C. 186; 1944 Pesh. 29; 100 I.C. 833 
=1927 L. 284; 22 N.L.R. 175=100 I.C. 
446=1927 N. 104; 1928 O. 13; 53 I. A. 
24; 1930 A. 427; 1944 O.W.N. 195=1944 
O.A. (C.C.) 136; 19 Luck. 581. Sec. 

108 is a proviso to sec. 107. The rule in 
sec. 108 supersedes the rules m Hindu and 
Mahomedan Law. 43 M.L.J. 725; 2 Beng. 
L.R. 134; 9 Luck. 401=1934 O. 41. There 
can be a presumption and inference of death 
irrespective of sec. 108. 103 I.C. 329= 
1927 A. 687. The rules as to presumption 
of death contained in this section would 
govern the case of a Mahomedan who was 
missing for more than seven years. (7 A 
297, Foil.) Where in order to succeed in 
a suit it is necessary for a person to esta- 
blish that a particular person was dead at 
a particular time, he has to prove the 
factum of his death at the same time by 
affirmative evidence either direct or circum- 
stantial. 1932 A, 365=1932 A.L.J. 175; 
11 O.W.N. 793=1934 O. 298 (F.B.). 
Where a husband and wife perish in a same 
boat disaster, there is no presumption of 
law arising from age or sex or state of 
health as to survivorship among them, nor 
is there any presumption that both died 
at the same time. The question is one of 
fact depending wholly on evidence, and if 
the evidence does not establish the survivor- 
ship of any one, the law will treat it as a 
a matter incapable of being determined, 
the onus of proof being on the person as- 
serting the affirmative. 77 C L.J. 209. 
Where two brothers die in the same cata- 
strophe and it is not known as to who died 
first there is no presumption either or sur- 
vivorship or of contemporaneous death. 
In such cases the plaintiff must prove his 
assertion. Two brothers died in a fire and 
the widow of one of them sought to succeed 
to the entire properties on the ground that 
her husband being the younger of the two 
must be deemed to have survived the other. 
Held, there was no such presumption in the 
absence of direct evidence and that the 
onus of proving it lay upon her. 9 Luck. 
461=1934 O. 101. Death of two persons 
t* earthquake — No presumption of younger 
person surviving elder — If , exists — 


Burden of proof. See 71 I. A. 171=1944 A. 
LJ. 513=47 Bom. L.R. 591=1. L.R. 
(1945) Kar. (P.C.) 36=(1944) 2 

M.L.J. 354 (P.C.). This section raises a 
presumption of death at the end of a con- 
tinuous absence of seven years and not 
at the time when the question is raised 
or the suit is instituted. The party on 
whom the burden of proving the life of 
the absentee lies cannot get rid of that 
burden by admitting the absence’s 
death at some subsequent time. 8 I.C. 
55; 35 C. 25; 37 C. 103; 33 C. 173 (P.C.). 
(8 Bom. L.R. 226, Ref.). No presump- 
tion as to the death of a person at a parti- 
cular time — Person relying on fact bound 
to establish it by evidence — No presump- 
tion that a person died leaving no heirs. 
33 M.L.J. 295=42 I.C. 241; see 38 P.R. 
1918=45 I.C. 73; 21 O.C. 143=46 I.C. 
80; 1930 A. 427. Where a person is not 
heard of for seven years, there is no pre- 
sumption that he died after the expiry of 
seven years from the time when he was 
last heard of. The presumption is only 
that he is dead at the time when the dis- 
pute arises. 115 I.C. 626. The entry of 
mafrur does not connote “decease” and be- 
cause a person has not been heard of for 
many years it does not mean that the death 
can be presumed to have occurred at a 
convenient time for the computation of the 
twelve years. The Court can however pre- 
sume that death occurred seven years prior 
to the date of dispute. 13 R.D. 385. A 
wife, who left her husband and is in the 
keeping of another, is not one of the per- 
sons who would naturally hear from him 
if he were alive. 117 I.C. 209=1929 N. 
127. 

Sec. 109: Construction.— —“Have been 
acting as such” — Single instance — If suffi- 
cient, 40 L.W. 810. Continuance — Pre- 
sumption of. See 18 C.W.N. 33=22 I. 
C. 383. When it is shown that the person 
in possession before the defendant was a 
tenant of the plaintiff at one time, it is 
for the defendant to show when the ten- 
ancy ceased and possession became ad- 
verse to the plaintiff. 28 M.L.J. 361= 
27 I.C. 804; 26 B. 410; 7 C.L.J. 202. 

Tenant for a year — Holding over— Presum- 
ption. See 39 I.C. 125.’ Where there is 
an admission that parties stood in the rela- 
tion of principal and agent, the burden of 
proving that they have ceased to stand to 
each other in that relationship is on the 
party who alleges such cessation of rela- 
tionship. 1935 L. 49. Where a tenant at 
will admits the tenancy, sec. 109 comes 
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1 10. When the question is whether any person is owner of anything of which 
« . . . he is shown to be in possession, the burden of proving 

ownership. pr °° ** ° t ^ iat * s not own er is on the person who affirms 

that he is not the owner. 

hi. Where there is a question as to the good 


into operation and there is a presumption 
against him that he continues as a tenant 
till he proves that the relationship has 
ceased to exist. 173 I.C. 722=1938 S. 
16. On this section, see also 89 I.C. 674 
=1927 N. 99. 

Sec. 110. — The presumption under S. 110 
would apply only if the possession of the 
claimant (plaintiff) is prima facie not 
wrongful, and if the title of the defendant is 
not proved. It is necessary for the plaintiff 
to prove that his possession was of such a 
character as to lead to the presumption of 
title and not such a sort of possession as 
would be regarded as wrongful in its origin. 
The presumption under S. 110 will not ap- 
ply when there is a statutory presumption 
in favour of the Government I.L.R. (1942) 
Bom. 357t=:44 Bom.L.R. 295=A.I.R. 1942 
Bom. 161. Admissibility of oral evidence to 
prove factum of gift under an unregistered 
lease. 4 LG. 314. Inquiry at mutation by 
Revenue Officer— -If relevant. See ibid. 
Where in a suit against the Secretary of 
State for declaration of the plaintiff’s title 
to a certain vacant site, the plaintiff proved 
his possession for over 30 years, held, that 
the burden of proving that the plaintiff was 
hot the owner was upon the defendant and 
that the mere classification of the land as 
village site by the Government had no legal 
effect whatsoever except on assertion of title. 
33 M. 173=20 M.L.J. 71. Plaintiff is not 
bound to prove adverse possession for sixty 
years to establish his title as against the 
Secretary of State for India in Council. 
(Ibid). By virtue of sec. 110 a person in 
possession is deemed to be owner until the 
contrary is shown. 41 P.L.R. 123. See also 
45 Mys.H.C.R. 57=17 Mys.LJ. 510. Onus 
on the party out of possession — Shifting of 
onus see 4 Bur.L.T. 159=111 I.C. 777. Pre- 
sumption from judicial possession — Suit 
against Government, see S.L.R. 210=19 
I.C. 565. In the case of a boundary dispute 
between the parties the possession of the 
disputed land is an important element to be 
taken into consideration in determining the 
dispute. 1941 S. 632; 197 I.C. 756. Sec. 110 
no doubt enacts that title is to be presumed 
from lawful possession. This is a rebutta- 
ble presumption and like all rebuttable pre- 
sumption, must yield to proof. Where there- 
fore title is proved or assumed the presump- 
tion created by sec. 110 can no longer apply. 
Madras Land Encroachment Act, sec. 2 de- 
clares, subject to a saving clause, that the 
Government is the owner of certain kinds of 
property including the beds of tanks. There 
is no conflict between sec. 310, and this pro- 
vision. The title of the Government being 
statutorily declared, the rule of presump- 


tion enacted by sec. 110 is not brought into 
play. But there is nothing to prevent long 
possession being relied upon as evidence of 
a &rant made by the original owner. 1938 
M.W.N. 244=47 L.W. 438=1938 M. 193. 
The onus laid on a party by sec 110 is dis- 
charged by his showing that the possession 
enjoyed by the other party rests on a basis 
inconsistent with a right of property. 172 

8 r ( p * c *)* “Possession” 

Meaning of —Suit for possession of house 
site m village— -Plea by Government that it 
ts a passage — Failure to prove — Plaintiff 
proved to have tethered cattle stored grass 
and built oth— -Effect of — If warrants infer- 
ence of title — Burden of proof — Not thrown 

5?^ f n?r a ^S^ overament ^ 39 Bom.L.R. 
216— 1937 B. 193. A plaintiff who has omit- 
ted to sue under sec. 9 of the Specific Relief 
Act, when first dispossessed, is not debarred 
when the summary relief under that sec- 
tion^ has become barred by limitation, from 
relying, in a suit for ejectment, on this sec- 
tion. As soon as he has proved that the de- 
fendant has dispossessed him, the onus is 
thrown upon the latter to prove liis title. 2 
P.L.J. 61; 38 I.C. 797. Where nothing else 
is known, the person in possession of pro- 
P^y is presumed to be owner. 45 I.C. 217. 
Where plaintiff is in possession alleging 
ownership onus of proving that he is not 
owner lies on defendant. 103 I.C. 36. But 
where defendant is in possession the onus 16 
on plaintiff. 10 L.L.J. 488. The mere fact 
that defendant claimed rent could not defeat 
the presumption of title arising in plaintiff’s 
favour from the fact that the plaintiff had 
pps session when the suit was instituted. 36 
P.L.R. 64=1934 L. 324. Under this section 
it is presumed that a woman has power to 
dispose^ of all property which was in her 
possession at the time of her death. 1927 

O. 618. ^ Prior peaceful possession is prima 
fecie evidence of ownership under sec. 130, 
and is a good title against all persons except 
the true owner and can be relied on in suc- 
cessfully maintaining a suit for ejectment 
against another who has no title to the land 
in disputes. 118 I.C. 680 (1). Where a per- 
son is in possession of property and he uses 
it for four months of every year for thether- 
ing his cattle^ such possession is prima facie 
evidence of title, but Court should not say 
that the person’s ownership is established. 
119 I.C. 701=1929 N. 318. See also 1936 

P. 602. 

Sec. UL — Sec. Ill relates transactions 
entered into by persons between whom there 
is fiduciary relationship. 165 LG 597 1936 
O.W.N. 1106=1937 O. 56. See 78 I.C. 850 
=1925 0. 18; 8 N.L.R. 150=17 I.G 363j.36 
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Proof of good faith in 
transactions where one 
party is in relation of active 
confidence. 


faith of a transaction between parties,, one of whom 
stands to the other in a position of active confidence, 
the burden of proving the good faith , of the trans- 
action is on the party who is in a position of active 
confidence. 


Illustrations. 


(a) The good faith of a sale by a client to an attorney is in question in a suit brought by 
the client. The burden of proving the good faith of the transaction is on the attorney. 

(b) The good faith of a sale by a son just come of age to a father is in question in a suit brought 
by the son. The burden of proving the good faith of the transaction is on the father. 


1X2. The fact that any person was bom during the continuance of a valid 
marriage between his mother and any man, or within 
Birth during marriage two hundred and eighty days after its dissolution, the 
conclusive proof of legiti- mo ther remaining unmarried, shall be conclusive 
naacy ’ proof that he is the legitimate son of that man, unless 

it can be shown that the parties to the marriage has no access to each other at 
any time when he could have been begotten. 


C. 493=2 I.C 553; 25 A. 358; 3(1 M. 169 
(F.B.) (Donor and donee); IS C. 545 (P. 

C. ) (Agent and principal); 11 M.I.A. 551; 
20 A. 447 (Husband and wife) ; 1926 N. 414 
(Deed by pardanashin lady.) As to whether 
the presumption in favour of purda woman 
should be extended to every illiterate and 
ignorant woman, see 10 Mys.LJ. 217. Per- 
son in position of active confidence— Bur- 
den of proving bona fides of transaction is 
on him. 1933 L. 861. Sec. Ill cannot come 
into operation unless the good faith of the 
parties is questioned by any one. In the ab- 
sence of any allegation as to want of good 
faith by the plaintiff, no Court can assume 
this fact suo motu and place the burden of 
proof of good faith on a defendant. 1943 R. 

D. 173. Sec. Ill has no application itself, 
as between parties to the transaction itself. 
It does not apply where the sole dispute on 
the pleadings is not one of the bona fides of 
any particular transaction, but is one as to 
the real nature of the transaction itself. 
When a question which is entirely outside 
one of good faith) and the transaction is im- 
pugned from another angle altogether, mere- 
ly because a sale takes place between soli- 
citor and client or between persons who have 
not that special relationship but some other 
analogous relationship, it does not mean that 
the method of impugning it should be dif- 
ferent or the things to prove should in any 
way be varied. 1938 R. 412. Where a plead- 
er who was engaged by a judgment-debtor 
in an execution proceeding advances money 
to him to pay off the decretal amount and 
takes a mortgage on the^ judgment-debtor's 
property in favour of his son, thereby se- 
curing a long term and profitable invest- 
ment for his money, in view of the fiduciary 
relation existing between the pleader and 
has client it is incumbent on those seeking 
to enforce the mortgage to prove the ut- 
amt good faith on the part of the pleader 

his client to execute the mort- 
Untfn : Am the pleader knows that the onus 


of supporting his transaction would rest 
upon him, he must preserve the evidence 
which would be required to support it, if 
he desires that it should be upheld. 1936 
O.W.N. 1033=164 I.G 945. See also 1940 
O.A. 910 (P.G). Where the fact of undue 
influence was not seriously disputed the 
burden lies on him who desires to show 
that no undue influence was used and the 
transaction was made in good faith. 1934 
A.L.J. 817=1934 A. 507. To treat undue 
influence as having been established by 

C roof of the relations of the parties having 
een such that the one naturally relied upon 
the other for advice and the other was in a 
position to dominate the will of the first in 
giving it, is erroneous. That merely proves 
influence. It must be further established 
that a person in a position to domination has 
used the position to obtain unfair advantage 
for himself and so as to cause injury to the 
person relying upon his authority or aid. 
10 L. 761=1929 L. 369. 

Sec. 112: Proof of Paternity of Child. 
—The effect of sec. 112 is that where a child 
is born during lawful wedlock, that child 
will have to be assumed to be the child of 
the man who was at the time the husband of 
the mother, unless it is shown that they had 
no opportunity of sexual intercourse in con- 
sequence of which the child could have been 
begotten. Every assumption is to be made 
in favour of legitimacy of a child born in 
lawful wedlock, and the onus of proving 
non-access or illegitimacy, is on the party 
alleging the same. The law iequires in such 
cases the positive proof of a negative fact, 
that is, non-access as between the parties to 
the marriage and the mere fact that they 
are living^ separately in two different houses 
is insufficient to establish non-access. The 
fact of non-access has to be proved like any 
other physical fact and may be established 
both by direct and circumstantial evidence 
of an unambiguous character, but unless 
such evidence is forthcoming, it will not be 
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possible for any Court "to believe it to be 
probable that there was no access”. An en- 
try in the birth register containing the 
name of the mother only does not warrant 
the inference that the child bom is not 
illegitimate. An entry in the birth register 
may be relevant under sec. 35 to show the 
date of birth, but the question as to how 
far the fact that the name of the mother 
and not that of the father was given by 
the informant would bear on the question 
of the child's legitimacy, even if it is assum- 
ed to be relevant, depends largely on the 
means the informant may be shown to have 
possessed of the knowledge in connection 
with the child's birth. If the informant is 
a stranger, who did not know the father, 
the statement, even if relevant, would be 
wholly unimportant, and the entry would 
be of no value when the informant is not 
examined and no explanation is given for his 
non-examination by the party relying on the 
entry m support of his plea of illegitimacy. 
54 L.W. 411i See also (1943) 2 M.LJ. 
m (1942) Nag. 383=1942 N.L.J. 

254i=1942 Nag. 96; 1942 Mad. 129. Sec. 112 
can have no application to a case where the 
maternity of a person is in dispute and not 
his paternity. 188 I.C. 1=52 L.W. 57=72 
C.L J. 263=1940 P.C. 93 (P.C.). In pro- 
ceedings under sec. 488, Cr.P. Code, an ad- 
mission of paternity of an illegitimate child 
by the alleged putative father is irrelevant 
in view of the clear wording of sec. 112, if 
the applicant mother fails to prove that she 
and her husband had no access at the time 
when the child could have been begotten. 
1941 M.W.N. 1037=(1941) 2 M.LJ. 693= 
l 9 * 2 Mad. 251; 56 L.W. 383= (1943) 2 M. 
L.J. 108. As to presumption 01 legitimacy 
from marriage in the case of Mahomedans, 
see 1936 A. 528. The word "access” means 
no more than opportunity of intercourse. 
12 R. 243=1934 P.C. 49=66 M.LJ. 288 (P. 
C.) See also 54 L.W. 411; (1941) 2 M.LJ. 
693; 1942 N.L.J. 254=1942 Nag. 96; LL.lt 
(1945) Mad. 53=1944 1 M.LJ. 285. The 
burden of showing that parties to marriage 
had no access to each other at any time 
when child could have been begotten is on 
the person challenging legitimacy of the 
child. 66 M.LJ. 288 (P.C.). The parties 
to marriage were in touch with each other, 
residing for a short period in reasonable pro- 
ximity, the wife being in the house of a re- 
lative of the husband. There was nothing 
to suggest that she was unfaithful or that 
the parties were on terms of personal hosti- 
lity. Held, that if the child could have been 
begotten during this period, his legitimacy 
was undeniable. 66 M.LJ. 288 (P.C). Na- 
ture of presumption under the section ex- 
plained. 1934 M, 310=66 M.LJ. 279. See 
also 1934 M. 318=66 M.LJ. 283. The terms 
of sec. 112 must be given their due effect 
and any evidence to the effect that a wife 
has been leading an improper life, even if 
the Court should be prepared to accept it 
as true, will not rebut the presumption cn- 
C.G.M— 303 


acted in that section. A statement by the 
husband that a child in the womb of his 
wife was not his child and must have been 
procreated, by somebody else is not entitled 
to any weight; nor does it amount to such 
proof, even assuming it to be true, as will 
displace the effect of sec. 112. The fact 
that the parties are governed by the Maho- 
medan Law. makes no difference, so far as 
the application or effect of the presumption 
under sec. 112 is concerned. The fact that 
under that law there may be a divorce of 
a wife by the husband making oath accom- 
panied by an imprecation as to his wife's 
fidelity, and that if he denies the parentage 
of the child with which the wife is then 
pregnant, it will be bastardised, cannot 
override the presumption enacted in sec. 
112. 1937 M.W.N. 957. See aso 1937 L. 
266. Competency of husband or wife to 
give evidence of non-access — See J.L.R. 
(1945) Mad. 53= (1944) 1 M.LJ. 285. The 
presumption under sec. 112 applies quite 
irrespective of the fact whether tne mother 
was married or not at the time of the 
conception. 1937 L. 784. The case of a 
married woman stands on a different foot- 
ing from that of a spinster or a widow 
who may be living as a mistress with 
somebody. For a mistress it may be open 
to prove that the real father of the child 
bom during the period of her concubinage 
is different from her paramour. In such a 
case the presumption which would naturally 
arise in respect of paternity of the child 
in favour of the paramour is capable of 
being rebutted. LL.R. (1942) Nag. 383= 
1942 N.L.J. 254=1942 Nag. 96. In a 
divorce case where the paternity of the 
infant is in question, neither husband nor 
wife is permitted to give evidence of non- 
intercourse after marriage to bastardise a 
child born in wedlock. 39 P.L.R. 262= 
1937 L. 176. Sec. 112 merely requires proof 
to the satisfaction of the Court that the 
parties had no access to each other, not 
that there was no possibility of access. 

A finding that there was no access is a 
pure finding of fact. 150 I.C. 306=1934 
N. 124, As to when the presumption is 
rebutted, see 1937 R. 67. The presump- 
tion regarding legitimacy cannot be re- 
butted by circumstances which only create 
doubts and suspicions. 39 P.L.R.J. & K. 
51. See also 54 L.W. 411. Where the 
question of paternity is one of evidence 
only, the case is governed by sec. 112 and 
not by the personal law of the parties. 26 
I.C. 996— -16 Cr.L.J. 84. A legal pre- 
sumption. in favour of legitimacy will arise 
only if it is proved that there was a valid 
and lawful marriage between the parents of 
the person whose legitimacy is in question. 
But the burden of proving such a lawful 
marriage is on the person who claims to 
be legitimate, and if he does not establish 
that, he cannot rely on the presumption 
so as to shift the burden of proving the 
contrary on to those who allege illegitimacy; 
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1 13. A notification in the [Official Gazette] 1 that any portion of British Terri- 

tory has x [before the commencement of Part III of the 
Proof of cession of tern- Government of India Act, 1935,] been ceded to any 
tory * Native State, Prince or Ruler, a shall be conclusive 

proof that a valid cession of such territory took place at the date mentioned in 
such notification. 

1 14. The Court may presume the existence of any fact which it t hink s likely 

to have happened, regard being had to the common 
Court may presume exis- course 0 f natural events, human conduct and public 
t ncco certaIQ cts * and private business, in their relation to the facts 


of the particular case. 


LEG. REF. 

inserted by A.O., 1937. 

1 See for example, Gazette of India, 1873; 
Pt. I, p. 2. 

1935 O.W.N. 25=1935 O. 80. See also 
1944 O.W.N. 82=1944 O.A. <C.C.) 27; 
20 Luck. 108. The presumption of legiti- 
macy created by sec. 112 can be rebutted 
only by proof of non-access leaving' no 
room for doubt. If the husband has had 
access, the wife's adultery will not justify 
a finding of illegitimacy — Proof of impot- 
ence would be equivalent to proof of non- 
access. 26 I.C. 996=16 C.L.J. 84; (1914) 
11 U.B.R. 23; 10 I.C. 389=(1911) 1 M. 
W.N. 312; 77 P.R. 1911=12 I.C. 9*6; 
22 I.C. 409. See also 1 Luck. 71; 5 Mys. 
L.J. 249. ‘Where the legitimacy of a per- 
son is challenged in a suit, a mere finding 
to the effect that the husband after the 
marriage, remained outside for long periods, 
that on his return from one of these periods 
of absence he found cause to be dissatis- 
fied with the conduct of his wife and denied 
his paternity of the child bom to her, is 
not sufficient to meet with the requirements 
of sec. 112. In order to fulfil the require*- 
ments qf sec. 112, it is necessary to prove 
that during the period there was no occa- 
sion for the wile to meet her husband. 
1937 L. 266. As to burden and nature of 
proof to prove non-access, see 1932 M. 39 
=61 M.L.J. 878; 1932M. 44=61 M.L.J. 
874. Where a married woman claimed 
maintenance from the petitioner on the 
ground that he was the putative father 
of her minor children, held, that as the 
evidence did not establish non-access to 
the woman of her own husband who live 
in the vicinity no order for maintenance 
can be passed. 1932 M.W.N. 1217. See 
also 1942 Mad. 25I=(1941) 1 M.L.J. 693. 
Where the parents married in 1897 but the 
wife deserted the husband in three mouths 
thereafter and lived with a paramour near 
her husband's village and the evidence was 
that all through she had been living with 
her paramour and there had been no kind 
of access between the husband and the 
rife it was held that the presumption as 
ti ne legitimacy of a son bom in 1901 
was, in the c ir c u m s t a nces, rebutted. 1934 


M. 318=66 M.L.J. 283. Competency of 
discharged co-accused to testify in the case. 
See 9 Cr.L.J. 370; 4 L.B.R. 362. A child 
bom 11 months after marital inter-course 
between its parents had ceased is illegiti- 
mate. 38 M. 466=25 M.L.J. 594 (F.B.). 
See also 27 M.L.J. 580=26 I.C. 61. 
Where there is an acknowledgement by 
parents as son by repute and habit for a 
long time, the burden is on the other side 
to disprove the presumption of paternity 
by other reliable evidence. 102 I.C. 713= 
1927 M. 733; 34 P.L.R. 914=1933 L. 
520. As to applicability of section, see 48 
A 625 ; 7 L. 368; 49 M. 553; 17 Luck. 
416=1942 Oudh 143. Word “valid” in 
section means flawless, and hence pre- 
sumption will not apply in case of ‘fasid’ 
marriages under Mahomedan Law. 1926 

0. 231. Difference between English and 

Indian Law._28 Bom.L.R. 607. As to 
proof needed to establish paternity, see 
1926 M. 1130. Child bom nine months 
after death of father presumed to be legi- 
timate. 123 I.C. 550=1930 P.C. 139 (2), 
=58 M.L.J. 708 (P.C.). In order to 

disprove legitimacy it must be shown that 
the parties to the marriage had no access 
to each other at any time when the child 
could have been begotten. Where the evi- 
dence showed that the father was living 
in another place and nothing more 
was proved, held, that the presumption 
under sec. 112, applied and that there is 
no question of divorce under those circum- 
stances. 1929 M.W.N. 696. A son was 
bora to a Mahomedan wife 419 days after 
her husband's death. Held, that the period 
of gestation was so extraordinarily unusual 
as to be suspiciously improbable and rebut- 
ted all assertions of mother's chastity. 120 

1. C. 495=1930 L. 97. 

Sec. 114: j§cope of Section. — Section is 
not exhaustive. 46 P.L.R. 355, Sec. 114 
includes, but is not limited to the presump- 
tion of 'regularity'. 160 I.C. 332=1936 
C. 1. The effect of sec. 114 is to make 
it perfectly clear that Courts of justice are 
to use their own common sense and ex- 
perience in judging . the effedt of parti- 
cular facts and they are to be! subjected 
to no technical rules whatever on the sub- 
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Illustrations . 


The Court may presume — ^ , 

(a) tha t a man who is in possession of stolen goods soon after the theft is either the thief 
or has received the goods knowing mem to be stolen, unless he can account for his possession ; 

S tha t an accomplice is unworthy of credit, unless he is corroborated in material particulars; 
that a bill of exchange, accepted or endorsed, was accepted or endorsed for good con- 


sideration ; 

(d) that a thing or state of things which has been shown to be in existence within a period 
shorter than that within which such things or states of things usually cease to exist, is still in existence ; 
U) that judicial and official acts have been regularly performed ; 
m that the common course of business has been followed in particular cases ; 

(g) that evidence which could be and is not produced would, if produced, be unfavourable 
to the person who withholds it ; , 

(A) that , if a refuses to answer a question which he is not compelled to answer by law, 
tlw answ er if given, would be unfavourable to him; 

(i) that when a document creating an obligation is in the hands of the obligor, the obli- 
gation has been discharged. 

But the Court pholT also have regard to such facts as the following, in considering whether such 
rn^rirao do or do not apply to the particular case before it : — 


ject. 151 I.C. 473= 1934 C. 719 (F.B.). 
See also 164 I.C. 385=1936 R. 332; I. 
L.R. (1937) M. 299=(1937) 1 M.LJ. 
543=1937 M. 182. The words of sec. 114 
are general and there is no reason why a 
Court should not invoke the aid of that 
section in proper cases and raise a pre- 
sumption as to the genuineness of old 
accounts even when they are unsigned if 
they come from proper custody and ap- 
pear to have been kept regularly regard 
being had to the common course of pri- 
vate business. 45 P.L.R. 441. Presump- 
tion and inference, difference between. See 
25 A.L.J. 833. Sec. 114 applies not only 
to civil but also to criminal cases. 187 I, 
C. 127=41 Cr.L.J. 401 (2)=1940 S. 42. 
Presumption as to ordinary course of busi- 
ness. Where a Judge signs a decree, the 
presumption is that he has satisfied him- 
self that it had been prepared in accord- 
ance with the judgment. 10 O.W.N. 884 
=1933 O. 466. If the only evidence avail- 
able is an order of the Court showing that 
attachment had been made, it would no 
doubt be presumed that all the necessary 
formalities were complied with. But where 
the execution record is available and the 
process-server's report regarding the at- 
tachment does not show that any copy of 
the order was posted on a conspicuous 
part of the Court house, the initial presump- 
tion is what is not mentioned therein was 
not done. 41 P.L.R. 149=1939 L. 284. 
If an official act has been proved to have 
been done, it must be presumed to have 
been regularly done. 182 I.C. 982=20 
P.L.T. 677=1939 P. 364. Where sums are 
paid before the presiding officer of the 
Court at the time when a receipt was given 
for them, the presumption under sec. 114, 
is that the ordinary course of business was 
followed in the case in question. 1923 L. 
566. The mere statement by appellant's 
counsel that these sums are not always 
paid at the time when the receipts are given 
was sufficient to throw the onus on the 
prosecution of proving that the plea was 
wrong. 1923 L. 566. Where the appear- 


ance of a legal practitioner had been noted 
by the Judge in his own handwriting but 
the legal practitioner denied his appear- 
ance, such denial being neither supported 
by the record, nor proved by any independ- 
ent evidence. Held, that both on principle 
and authority it is the record made by the 
presiding Judge that is conclusive on the 
point and not what the practitioner chooses 
to state after four years. 12 Mys.L.J. 
311=39 Mys.H.C.R. 461. School-leaving 
certificate issued by foreign State — Pre- 
sumption of correctness. 99 I.C. 307= 
1927 B. 11. Where sons are recorded as 
jointly owning lands the presumption that 
their father owned it cannot be raised. 8 
L. 30. Adopton ceremonies — Person en- 
joying status of adopted son for nearly 50 
years — Presumption. 1937 L. 626. In a 
suit for redemption of an old mortgage 
where the original mortgagor is dead, and 
there is a lack of evidence owing to lapse 
of time presumptions are permissible to 
fill in gaps in the evidence which has been 
obliterated by the passage of time. 171 I. 
C. 174=1937 N. 43. The mere fact of 
marriage raises no presumption with re- 
gard to any properly standing in the name 
of a wife that the beneficial interest, must 
be in her husband. Before any such pre- 
sumption can arise there must be some 
evidence that the property did not really 
belong to the wife but to the husband though 
standing in the name of the wife. 140 I. 
C. 678=1932 C. 829. An action taken 
by a properly constituted authority should 
always be held to be legal unless it is 
demonstrably not so. When therefore a 
rice mill is notified under sec. 193 (1), 
Local Boards Act, it must be taken that 
the President of the Panchayat Board 
issued the notification in conformity with 
the law and cannot be said to be invalid. 
138 I.C. 583 (1)=1932 M. 508 (1924 M. 
375, Rel . on) . When a document is accept- 
ed by the Sub-Registrar as duly presented 
there is an initial presumption that the 
document was duly presented and that the 
person presenting it was duly authorised 
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to do so. IS L. 694=1934 L. 452, Under 
sec. 114 there is a presumption not only 
that official acts are regularly perform- 
ed but also that ordinary business 
acts are normally carried out. Therefore, 
in the absence of any evidence to the 
contrary the Court can presume that a 
power-of-attomey which was stamped was 
in fact stamped by the proper officer in 
the Financial Commissioner’s office. 196 
I,C. 619=43 P.L.R. 499=1941 L. 345. 
As to presumption of regularity of official 
acts in settlement proceedings, see 1939 
P. 364. See also 1941 R.D. 198. Police 
officer asked to remember certain date re- 
fusing to refresh memory — Adverse infer- 
ence may be drawn. 164 I.C. 373=1936 
L. 707. So also in the case of a party 
ordered to appear for further cross-exa- 
mination not so appearing. See I.L.R. 
(1937) C. 203=64 C.L.J. 80=1937 C. 
129. 

Value of Presumption. — Conflicting pre- 
sumptions neutralise each other and leave 
the case at large to be determined solely 
on the evidence given, 38 C.W.N. 8t>l. 
When an accused was convicted under sec. 
412 of the Penal Code, and the Judge hold- 
ing that under sec. 114, he must be pre- 
sumed to have known the nature of the 
dacoity, awarded him the maximum penalty, 
held, that as the presumption alone would 
not justify fixing the accused with know- 
ledge, that the goods recovered from him 
had been obtained by dacoity, the sentence 
was excessive. 59 I.C. 204=32 C.L.J. 89. 
Presumption of fact are assumptions result- 
ing from one’s experience of the epurse of 
natural events of human conduct and human 
character, assumptions which one is entitled 
to make use of and has to make use of in 
the ordinary business of life as well as the 
business of Courts. A Judge of fact may 
raise such presumptions to assist him, if he 
thinks them likely in relation to the facts 
of the case with which he is dealing. It is 
always a question for the judge of fact in 
any particular case whether he will make 
use of such an assumption, whether he will 
raise such a presumption of fact. His dis- 
cretion in the matter is subject to reconsi- 
deration by an appellate Court, if there is 
an appeal on facts. If the burden of proof 
lies upon one party, it is not reasonable to 
raise a presumption of fact which begs the 
question in favour of that party. 14 Mys. 
L.J. 491=42 Mys.H.CR. 163. 

Course of Natural Events.— An inference 
of approbation of a book of an objection- 
able character by persons having access to 
the library of an individual or association 
possessing it is not necessarily justifiable. 
16 I.C. 257=16 CW.N. 1105. Human con- 
duct — Discovery on information — When a 
man points out unknown matters to others, 
one may presume under sec. 114 that he is 
connected with the crime unless he can give 
mass satisfactory explanation as to how he 


comes by that knowledge. 47 B. 74=24 
Bom.L.R. 803=1923 B. 183. Where a lessee 
of a wakf property prima facie proves a 
heritable right in the tenure at a fixed rate 
an assumption that the grant was originally 
lawful can be made. The presumption of 
an origin in some lawful title which the 
Court has so often readily made in order to 
support possessory rights, long and quietly 
enjoyed where no actual proof of title is 
forthcoming, is one which is not a mere 
branch of the law of evidence. It is resor- 
ted to because of the failure of actual evi- 
dence. The matter is one of presumption 
based upon the policy of law but even con- 
sidered as an inference from proved facts 
the grant presumed is the thing which may 
well be regarded as likely to have happened. 
At the same time it is not a presumption to 
be capriciously made nor is it one which a 
certain class of possessors is entitled to de 
jure. 34 C.W.N. 462=1930 P.C. 103=58 M. 
L.J. 641 (P.C.). Presumption of fact — Mort- 
gage deed endorsed by mortgagee as fully 
satisfied — Presumption of satisfaction. 30 
N.L.R. 196=1934 N. 29. A document on 
plain paper unstamped and unregistered and 
not produced till it was filed is presumed to 
be not genuine. 1930 P. 78. Of two con- 
flicting statements of witness, the statement 
against interest should ordinarily be pre- 
ferred. 1930 P. 293. The rule of evidence 
is in favour of presuming the continuity of 
things shown to exist at a prior date. There 
is no rule of evidence by which one can 
presume backwards. 38 CW.N. 763=1934 
C. 707. No presumption can be made that 
a state of things that once existed continued 
to exist when that would militate against 
the fundamental presumption of law in fa- 
vour 01 innocence. So merely because a 
person is shown to have been a member of 
an assembly before it was declared unlaw- 
ful, he cannot be presumed to have conti- 
nued as a member thereof after it was de- 
clared unlawful, because the initial presump- 
tion of law is in favour of innocence and 
lawful conduct 3.3 Bom.L.R. 90. Common 
course of conduct, can only be that which 
is most common in the experience of tJie 
Judge who has to decide the point’ 1928 N. 
52. In the case of a young woman giving 
t° her first child and entirely unat- 
tended during the process no presumption 
can reasonably be made under sec. 114 that 
the child was bom alive. 1941 Pesh. 22. 

Absconding Accused— Presumption.-- No 
presumption as to guilt can be raised from 
the fact that the accused has absconded. 21 
I.C. 473—24 Cr.LJ. 601. See also 49 A. 57. 
No adverse inference can be drawn against 
accused for not disclosing his defence in the 
Preliminary enquiry stage. 8 P.L.T. 656= 
1927 P. 292. It is to be presumed under 
sec. 114 that every official act is properly 
perfonned, but this presumption is hardly 
sufficient to satisfy a Court that such pre- 
cautions have been taken as to render an 
identification truly valuable, e.g., mixing the 
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accused in a large number of men dressed 
all alike. 67 LG 721=1922 L. 31. 

Other miscellaneous presumptions. — 

Things prescribed by statute may be pre- 
sumed- to have been properly done. 48 A. 
766. Presumption that a Court is satisfied 
about service of notice. See 102 I.C. 12= 
1927 L. 506. The possession of full bottles 
of wine in a person's house when the num- 
ber of bottles is less than that allowed by 
law does not raise the presumption that the 
bottles were for sale. 14 I.C. 968=13 Cr.L. 
J. 424. The mere knowledge of the place 
■of concealment does not necessarily lead to 
the conclusion that the person having such 
knowledge participated in the act of con- 
cealment, if the place is not his own. 43 P. 
L.R. 600=1941 L. 471. It is more than 
doubtful if any presumption under sec. 114 
can arise against any person merely because 
his finger-prints were found upon a piece 
of stolen property. 196 I.C. 679=1941 C. 
479. Legitimacy — Connection between man 
and woman permanent — Presumption. 62 I. 
C. 769=13 L.W. 511. A presumption of 
marriage may be drawn from long co-habi- 
tation, but if it is known that the connection 
started in mere concubinage, this presump- 
tion cannot arise. 98 I.C. 837=1927 L. *8; 
1929 R. 64; I.L.R. (1942) 2 Cal. 299=46 C. 
W.N. 729=76 C.L.J. 301=1943 Cal. 76. In 
spite of the presumption of marriage arising 
from long co-habitation, the burden of proof 
of marriage actually lies with the person 
who desires to prove it 1945 N.L.J. 489. 
Also the relationship of concubinage once 
found to exist is presumed under the law 
to continue until the contrary is proved. 98 
I.C. 887. When signature on a document 
has been proved it is for the person signing 
to prove that it was affixed by him other- 
wise than voluntarily. 25 A . L . J . 883 . The 
ordinary presumption that ghee is intended 
for human consumption is »iot a presump- 
tion of law but a supposition based on com- 
mon sense when there is no assertion to 
the contrary. 48 C.L.J. 502=1929 C. 283. 

It might be presumed that persons who are 
presumed to know the law observed it and 
•that, when two acts are done on the same 
day, the one necessary to be done first to 
give the other validity, was, in fact, done 
first. 1929 N. 257. The law presumes m 
favour of marriage and against concubi- 
nage when a man and a woman have colia- 
bitated contemporary for a number of 
years. 56 I. A. 201=10 L. 725 (P.C.). 
But in case of persons who cannot prima 
facie contract a valid marriage living to- 
gether as man and woman there is no pre- 
sumption of valid marriage. 1929 N. 343. 
Where the long delay of the plaintiffs in 
bringing the suit has prejudiced the defen- 
dants and has prevented them from bring- 
ing the best evidence that would otherwise 
have been available to them, the tendency 
of the Court must invariably be to make an 
inference against the plaintiff unless good 
cause is shown and the Court should attach 


great importance to such presumption in 
testing the credibility of the evidence 
actually given. (14 M.I.A. 67; 1924 P, 
C. 137, Foil.) 118 I.C. 154=1929 A. 561. 
r ailure of^ party coming forward with a 
case to give evidence on matters within 
his knowledge, ought to be a weighty 
factor when the value of the case put for- 
ward on his behalf is appraised. 36 P.L. 
R. 280=1934 L. 398; 148 I.C. 45=1934 
63 (2). Suit for breach of contract — 
Defendants denying any knowledge of con- 
tract^— Defendants not going into wit- 

ness-box — Inference need not be adverse to 
defendant. 149 I.C. 1119=1934 L. 59. 
It cannot be said that because a party does 
not examine all the persons named as wit- 
nesses, it should be presumed under S. 
114 that the party's case must be false or 
that the allegations of the other side must 
be true. 1945 A.M.L.J. 77. Best evid- 
ence not produced though available raises 
adverse presumption. Inconsistent pleas 
and not proving pleas raised indicate falsity 
of defence. 33 C.W.N. 430=1929 P.C. 
99=57 M.L.J. 565 (P.C.). Where there 
is no evidence that a non-compoundable 
offence was compounded, it is to be presum- 
ed that the Criminal Court acted accord- 
ing to law, and the presumption is that the 
criminal case was withdrawn and not com- 
pounded. II 6 I.C. 749=1929 A. 4 56. 
Where a wife alleging that her husband is 
dead, fails to produce such evidence as she 


ought to know, a presumption arises 
against her. 117 I.C. 209=1929 N. 127. 
Where a mother and daughter met ’ their 
death in the Quetta earthquake and there 
is no reliable evidence to show which of 
the two died first, there can be no presump- 
tion in law that the elder died before the 
younger. I.L.R. (1939) Kar. 509=183 
I.C. 717=1939 S. 234. Tf an accused is 
to be convicted on his confession it must 
be taken as a whole and it would be un- 
safe to use the part against him and dis- 
credit the part in his favour. 1928 M.‘ 493 
(1)=54 M.L.J. 607. The mere signing of 
an entry does not raise an irrebuttable 
presumption of law against which no evid- 
ence can be let in. 1928 L. 820. Admis- 
sion of execution of deed before Registrar 
— Presumption that the deed is valid. 
1930 A. 605. Sec. 114 doe9 not go So far 
as to enable the Court to presume that a 
certain state of things existed in the past 
without any proof from the party who is 
required to satisfy the Court on the point. 
35 C.W.N. 133=1930 C. 815. 

Illustrations — Scope of.-— The Illustra- 
tions appended to sec. 114 are not state- 
ments of the law qualified only by parti- 
cular exceptions. They are merely what they 
call themselves, illustrations or instances 
of the application of certain maxims out 
of many possible instances. 69 I.C. 257—- 
17 N.L.R. 113. The illustrations appended 
to sec. 114 are not intended to lay down 
rules of law which are exhaustive of the 
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resumptions that may be made under the 
rovisions of the section itself or that they 
re intended to apply without exception, 
rhey are merely examples of circumstances 
n which certain presumptions may be 
tiade and other presumptions of a similar 
ind in similar circumstances may be made 
tnder the provisions of the section itself, 
fence, it Ivould be a reasonable inference 
o presume that people had committed theft 
>r burglary if they were seen the next day 
vith the stolen property in circumstances 
vhich suggested division of the booty. 
944 A.L.J. 411=1944 A.W.R. (H.CM 
!49=A.I.R. 1944 All. 281. See also 46 
^.L.R. 355. S. 114 is general in its terms, 
illustration (a) is only an illustration, and 
:he fact that the section does not provide 
ui illustration with reference to a dacoity 
does not mean that where the accused is 
in possession of property stolen at a da- 
coity, no presumption can be made either 
that he was one of the dacoits or that he 
had dishonestly received or retained the 
property, knowing or having reason to 
believe that the possession had been trans- 
ferred by dacoity or knowing or having 
reason to believe that it was stolen pro- 
perty. 49C.W.N. 392=A.I.R. 1945 Cal. 
421. A Court may, in appropriate circum- 
stances, presume that a man who is in 
possession of stolen goods soon after a 
theft, is either the thief or has received 
the goods knowing them to be stolen un- 
less he can account for his possession, be- 
cause if he^ cannot account tor his posses- 
sion he is likely to be the thief or to have 
received the goods knowing them to have 
been stolen. This applies to property cri- 
minally misappropriated which is also 
"stolen property**. 58 L.W. 209=1945 M. 
W.N. 107=A.I.R. 1945 Mad. 2Q&=(1945) 
1 M.L.J. 202. See also (1943) 2 M.L.J. 
334. The illustrations to sec. 114 show the 
extent to which Court may draw presump- 
tions and clearly sec. 114 is no justi- 
fication for a Court presuming without 
•evidence that because a woman sleeps in a 
room with two cots her husband, an inmate 
of the house, must have slept on the other 
cot on a particular night. 1939 S. 30; 1939 
S. 234=1939 (Kar.) 509. The question 
as to. what amounts to recent possession 
sufficient to. justify the presumption of guilt 
in any particular case, varies, according as 
the stolen article is, or is not, calculated 
to readily pass from hand to hand. But 
the strength and nature of such presump- 
tion must vary according to the seriousness 
of the offence and the nature of the pro- 
perty involved. 109 I.C. 801=1928 N. 213. 
See 111 I.C. 832 for nature of possession 
necessary.. The mere fact that the accused 
person points out the place in which the 
stolen property is concealed does not give 
rise. to any presumption under sec. 114 or 
justify his conviction of the offence of 
necewing stolen property. But that pre- 
WMnptkw would anse when the accused is 


not able to account for his possession of 
such stolen article. 32 BomuL.R. 574=1930 
B. 244. Accused proved to have disposed 
of property stolen — No evidence as to theft 
— Conviction not sustainable. 54 B. 171= 
1930 B. 155. When a presumption arises 
against the accused by reason of the proof 
of his possession of stolen property, he is 
no doubt required by law to account for his 
possession. But it ’ does not. necessarily 
mean that he should prove his plea to the 
hilt. It is enough if his explanation might 
reasonably be true and consistent with in- 
nocence. 1944 A.L.J. 445=1944 A.W.R. 
(H.C.) 272. The presumption that a person 
in possession of goods obtained by theft is 
aware of that circumstance is not confined 
to charges of theft but extends to all charg- 
es, however penal, not excluding even mur- 
der. 9 P. 606. Finger prints of accused 
found on plea of stolen property — Presump- 
tion: See 43 Cr.L ,J. 64. The fact that cloths 
with blood stains are discovered in the 
house of the accused in a murder trial does 
not entitle the Court to make any presump- 
tion against the accused as to his guilt or 
as to the stains being of human blood, 
though the cloths admittedly belonged to 
the deceased. If the prosecution proves 
that any stain of human blood is found on 
the cloths, the accused might be called on to 
explain the fact, but when the prosecution 
ruled and there was no evidence to prove 
that the stains were of human blood, the 
Court is wrong in making a presumption- 
n O W.N. 969=1934 O. 373. See also 11 
O.W.N. 950=1934 O. 388. 

Illustration (a). — 111. (a) to sec. 114 re- 
lates only to stolen property obtained by 
committing theft. In the case of property 
obtained by criminal misappropriation, al- 
though such property would no doubt be 
stolen property, the inference that a person 
who subsequently got possession ot such 
property must have known that it was "sto- 
len property,” cannot be drawn in the case 
of such property, 1943 M.W.N. 580=56 L. 
W. 547=(1943) 2 M.L.J.334. See also 1945 
Mad. 208= (1945) 1 M.LJ. 202. The condi- 
tion precedent for the application of 111. (a) 
to S. 114, is that the accused must be in pos- 
session of stolen goods. But the production 
of property by itself would not necessarily 
prove his possession. It would at the most 
show that the accused had knowledge where 
the property was kept or concealed. Where 
the accused without stating that he had con- 
cealed stolen property, merely produces it 
from a place to which other people could 
have access, it would not be sufficient to es- 
tablish his possession even though the pro- 
perty may be concealed, because it is con- 
sistent with any other person having done 
so and the accused might have merely know- 
ledge of it. In the absence of any incrimi- 
nating statement made by the accused lead- 
ing to the discovery of property its produc- 
tion alone from another man’s property or 
place or from a place of which he had only 
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a* to illustration (a) a shop-keeper has in his till a marked rupee soon after it was stolen, and 
cannot account for its possession specifically, but is continually receiving rupees in the course of his 
business : 


joint possession would not be sufficient to 
establish his possession. The possession of 
the articles must be clearly traced to him 
in order to justify the presumption under 
the Illustration. 47 Bom.L.R. 63 — A.I.R. 
1945 Bom. 292. This illustration does not 
mean that the burden of proof is shifted on 
the accused. If the accused gives any ex- 
planation which in the opinion of the jury 
may possibly be true, although they do not 
necessarily believe it, then the Crown cannot 
rely upon the presumption and must prove 
the guilt of the accused just as in any other 
criminal case. 1933 Cr.C. 1 523=1933 A. 893. 
See also 43 Cr.LJ. 911=1942 Pat 439=1942 
P.W.N. 35=23 Pat.L.T. 18. The following 
propositions regarding the burden of proof 
in criminal trials may be deduced from the 
decided cases: — General (1) That in a crimi- 
nal case the onus of proving the main issue 
is always on the prosecution and it never 
shifts on to the accused. Conspiracy:— (2) 
That in a case of conspiracy, it is not enough 
that the prosecution theory is one theory 
which will ^explain the fact but it has got 
to be shown that it is the only theory which 
in a reasonable sense is compatible with the 
facts. (3) That under 111. (a) to S. 114 of 
the Evidence Act, the Court may, but is not 
obliged to, make the presumption therein 
mentioned. (4) That even if the Court 
makes the presumption under III (a) to S. 
114 of the Evidence Act, the onus on the 
general issue is still on the prosecution. (5) 
That it is not the law that if the accused 
fails to account for his possession of the 
goods said to be stolen goods he must be 
convicted, if the other proved facts of the 
case do not predicate guilt (6) That the 
accused is entitled to acquittal if he can give 
an .explanation which may reasonably be; 
true although the jury may not be con- 
vinced that it is true. (7) That the accused 
is not required to prove his explanation by 
adducing substantive evidence. In many 
cases it may be impossible for him to do 
so; particularly, if he alone knows the facts, 
for he cannot give evidence on oath on his 
behalf. (8) That the accused need not even 
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465=A.I.R. 1945 CaL 93. The onus in a 
criminal case always rests on the prosecu- 
tion and never shifts on to the accused. Be- 
fore raising a presumption of guilt under 
sec. 114 (a) the jury or the Court will be 
entitled to take into consideration the ex- 
planation of the accused in defence, whether 
supported by evidence or not and to find out 
for itself whether the explanation given by 
the accused even though not believed in its 
entirety is such as to raise a reasonable 
doubt in the mind of the jury or the Court 
as to the guilt of the accused. 1941 O. A. 
773=1941 O.W.N. 1061 (2)e=1941 O. 618; 17 


Luck. 182. The explanation required of an 
accused under 111. (a) of S. 114 is an expla- 
nation of possession of stolen property. If 
he alleges that the so-called stolen property 
is not in fact stolen property but is the pro- 
perty of his relation, he oners no explana- 
tion of his possession of it, and the presump- 
tion under the section may be applied to 
him. 49 C.W.N. 392=A.I.R. 1945 Cal. 421. 
Where a person is found in possession of 
stolen property shortly after it was stolen, 
presumption under sec. 114 (a) arises, and 
hence Sessions Judge cannot expunge the 
charge under sec. 379, I-P- 
going into the evidence. 150 *^558~-1934 
A. 495. See also 40 C.W.N. 1090; 1937 A. 
47; 17 Mys.LJ. 158; 41 Cr.LJ. 44; 1936N. 
200; 17 P.L.T. 754 (Possession of stolen 
articles after lapse of a long time). See also 
166 LG 582=1937 N. 17 (F.B.); 10 O.W. 
N". 47=1933 O. 117; 17 P.L.T. 754=173 I. 
C. 450i 1938 M. 477; 40 P.L.R. 58=1938 L. 
252. From the mere fact that a deaf and 
dumb mute was found in possession of arti- 
cles stolen and obtained by house-breaking, 
an inference under sec. 114, that that person 
should have committed the offence of house- 
breaking and theft cannot be drawn, because 
such a person cannot be made either to 
understand what he is asked or to give an 
explanation. It is only on failure to exp- 
lain the possession when an explanation is 
asked for that the presumtion un- 
der S. 114, arises. Wo conviction on such 
a presumption of guilt can be sustained. 
58 L.W. 574=1945 M.W.N. 692= (1945) 2 
M.L.J. 407. The question as. to what amo- 
unts to recent possession sufficient to jus- 
tify the presumption of guilt varies accor- 
ding as the stolen article is or is not cal- 
culated to pass readily from hand to hand. 
Articles like muskets and police great coats 
are not likely to pass readily from hanc[ to 
hand, and their possession within 10 weeks 
of the theft can well be said to be recent. 
1945 N.LJ. 17=A.I.R. 1945 Nag. 1. I.L. 
R. (1945) Nag. 151. The question as Jo 
what period is covered by the expression 
“soon after" in RL (a) must vary according 
to the circumstances of each case. The 
Court is not bound to draw this presumption 
and the Court must always ask itself whe- 
ther in the circumstances of a^ particular 
case the presumption is one which in fair- 
ness to the accused can be drawn. 196 I. 
G 526=43 Bom.L.R. 629=1941 B. 325. See 
also 47 Bom-L-R- 63. The Court is en- 
titled to presume that a person found m pos- 
session of property which had been stolen 
is either the receiver or the actual thief . 
The nature of the presumption m each indi- 
vidual case depends entirely upon the nature 
of the evidence adduced. Where a long in- 
terval has elapsed before the stolen property 
has been recovered it is often unsafe to as- 
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m to illustration ( b ) — A, a person of the highest character, is tried for caus i ng a man’s death 
by an act of negligence in arranging certain machinery. B, a person of equally £Ood character, 
who also took part In the arrangement, describes precisely what was done, and admits and explains 
the common carelessness of A and himself : 


sume that the possessor is the actual thief. 
184 I.C. 545=1939 R. 361; 23 P.L.T. 18. 
See also (1945) 1 M.L.J. 202=(1945) M.W. 
N. 107; 47 Bom.L.R. 63. (Ulus, (a) applies 
also to property criminally misappropriated, 
which is also stolen property under this 
illustration.) Mere physical relation arising 
from the possession of the object is insuffi- 
cient to amount to possession which con- 
notes control over the object possessed. The 
possession of stolen property should be ex- 
clusive as well as recent 149 I.C. 31=35 
Cr.LJ. 994=1934 R. 80. A presumption 
under 111. (a) is one which can be rebutted 
by the accused giving a reasonable explana- 
tion of his possession of the property in 
question. He is not bound to establish be- 
yond all reasonable doubt that he obtained 
, the property innocently. There is no ques- 
tion of the onus of proof being shifted on 
to the accused. If the explanation given by 
the accused is an eminently reasonable one 
and one which may well be true, the Court 
is bound to acquit the accused, even if it is 
not satisfied affirmatively that it is true. 23 
P.L.T. 18. See also 1941 O.W.N. 1061= 
1941 O. 618; I.L.R. (1943) Kar. 371. (Case 
where stolen property was produced by the 
accused.) 1933 M.W.N. 325. Where cer- 
tain silver pieces of the size of a rupee were 
found along with counterfeit rupees all 
bearing the same year and it was shown 
that all the coins were concealed under 
bhusa in a locked room of which the accused 
had the key. Held, that sec. 114 created a 
presumption of gjiilt against the accused 
and that he was liable to be convicted under 
sec. 243, I.P, Code. 143 I.C. 152=9 O.W. 
N. 1198=1933 O. 85. See also 32 I.C. 160; 
18 I.C. 684=11 AX.J. 94; 46. I.C. 158=22 
C.W.N. 597; 21 I.C 156=17 C.W.N. 1077; 
53 I.C. 819; 26 M.LJ. 389; 19 Cr.LJ. 189 
=43 I.C. 605; 13 I.C. 828=1912 M.W.N. 
97; 12 I.C. 652=21 M.LJ. 1071; 53 I.C. 481 
=20 Cr.LJ. 753 (N.). The possession fry 
an accused person of jewels belonging to a 
murdered person if unexplained, is presump- 
tive evidence that he was the murderer as 
well as the thief 12 Mys.LJ. 35 3. Ghee 
stolen from tins in a train was found in a 
railway wagon occupied by five porters and 
a noliceman — No presumption can arise. 
1929 S. 71=111 I.C. 732. The mere fact that 
a person points out the place in which stolen 
property is concealed does not give rise to 
any presumption under sec. 114, or justify 
his conviction for the offence of receiving 
stolen property, still less for the offeuce of 
thtft 40 Bom,L.R. 927=178 I.C. 330=1938 
B. 463. Charge of murder, robbery and re- 
ceiving stolen property — Murder and rob- 
bery alleged to be simultaneous and part of 
same • transaction — Finding of articles con- 
cerned in robbery in possession of accused 


— Nature of presumption to be drawn. 20 
P.L.T. 420=1939 P. 577. Under IlL (a) a 
presumption may be justifiable against a 
person fotfnd in possession of stolen pro- 
perty but not against one who is found in 
the company of such a person when he is 
offering it for sale. Unless the prosecution 
prove circumstances in which by statute a 
person may be presumed guilty under a par- 
ticular section of the I.P. Code, the ques- 
tion of presumption of guilt does not arise. 
43 Cr.LJ. 353= A. I. R. 1942 Pat, 250. The 
production of stolen property as a result of 
pressure or inducement by the Police does 
not stand on the same footing as an im- 
properly obtained confession. When an in- 
voluntary confession leads to the recovery 
of stolen property, the recovery as regards 
its admissibility stands on the same footing 
as a recovery without an accompanying 
voluntary or involuntary confession and in 
the absence of an explanation by the pos- 
sessor is subject to the presumption that the 
possessor is either the thief er a knowing 
receiver if the production is shortly after 
the theft. 44 P.L.R. 545=A.I.R. 1943 Lah 5. 

Illustration (b). — [See also Notes under 
sec. 133.] As to who is an “accomplice” 
see 1934 S. 185i=28 S.L.R. 336; 38 C.W.N. 
777=1934 C. 678 (F.B.); 1934 L. 171.- It 
has long been a rule of practice for a Judge 
to warn the jury of the danger of convicting 
a prisoner on the uncorroborated testimony 
of an accomplice, and it is in the discretion 
of the Judge to advise them not to convict 
upon such evidence, but the judge should 
point out' to the jury that it is within their 
legal province to convict upon such uncon- 
firmed evidence. This rule of practice, 
which has virtually become a rule of law 
has arisen in consequence of the danger of 
convicting a person upon the unconfirmed 
testimony of one who is admittedly a cri- 
minal. What is required as corroboration 
is some additional evidence rendering it 
probable that the story of the accomplice is 
true and that is reasonably safe to act upon 
it. It is not necessary to require confirma- 
tion of all the circumstances of the crime. 
It is sufficient if there is confirmation as 
to a material circumstance of a crime and 
of the identity of the accused in relation to 
the crime. 31 S.L.R. 82=1937 S. 162=169 
I.C. 716. See also 42 P.L.R. 67; 1941 Oudh 
163; 45 BomX.R. 64=1943 Bom.. 74; 1943 
Pat. 146; 1943 Bom. 74; 1945 N.L.J. 134; 
1941 L. 82; 198 I.C. 78. An accomplice is 
a person who is a guilty associate in crime 
or who sustains such a relation to the crimi- 
nal act that he could be jointly indicted 
with the defendant (principal). The act of 
a detective in supplying marked money and 
placing bets with the accused for detection 
of a crime has not the element of mens rea 
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as to illustration (b )~~ a crime is committed by several persons. A, B and C, three of the criminals 
are captured on the spot and kept apart from each other. Each gives an account of the crime im- 
plicating D, and the accounts corroborate each other in such a manner as to render previous 
concert highly improbable ; 


and so cannot be treated as that of an ac- mitting the^ crime, c.g., police decoys, 
complice and hence his evidence does not the instigation amounts to an abetment 


require corroboration. 1936 N. 245. But 
see 48 L.W. 322=1938 M. 893. An accom- 
plice is a person who is a guilty associate 
in crime or who sustains such a relation to 
the criminal act that he could be jointly 
indicted with the principal. A person who 
cannot be so indicted owing to the absence 
of the element of mens rea he having 
acted under pressure exerted by the prin- 
cipal is not an accomplice and his evidence 
does not require corroboration. I.L.R. 
(1945) Nag. 315=1945 N.L.J. 134= A, 
I.R. 1945 Nag. 143. A person cannot be 
treated as an accomplice merely because 
he was present when the offence was com- 
mitted and was fully aware of the person 
who committed it but did not disclose it 
to the proper authorities. I.L.R. (1945) 
Nag. 395=1945 N.L.J. 191=A.I.R. 1945 
Nag. 186. A person who assisted the cri- 
minals to the extent of keeping a look-out 
to see whether the police were approach- 
ing, is an accomplice whose evidence re- 
quires corroboration. The corroborative 
evidence need not be such as to prove in- 
dependently that the person named was 
guilty of the crime. Evidence proving that 
the accused were, at the time the crime 
was committed, near the scene of the crime 
and so placed as to justify the inferencce 
that they were accompanying persons whose 
complicity in the crime has been satis- 
factorily proved by independent evidence, 
is sufficient corroboration of the evidence 
of the accomplice. I.L.R. (1944) 2 Cal. 
312. Although sec. 114, 111. (b), provides 
that a Court, may presume that the evid- 
ence of an accomplice is unworthy of 
credit, unless corroborated, the word 'may* 
is not ‘must* and no decision of a Court 
can make it 'must'. 1941 A.W.R. (C.C.) 
402=1941 O.A. 10181=1942 Oudh 221; 23 
Pat.L.T. 606=1942 Pat. 271; 1943 Bom. 
74; 1943 Pat. 146. The mere fact that a 
witness did not reveal the knowledge of 
the intended crime to the proper authori- 
ties is not sufficient jto make him an acces- 
sory or an accomplice so as to vitiate his 
evidence. 1939 C. 335. A wife who is cog- 
nisant of the fact that the accused intend- 
ed to kill her husband but did not dis- 
close that fact to him, must be regarded 
as an accomplice and her testimony cannot 
carry any higher value than the testimony 
of an accomplice. 164 I.C. 700=1936 L. 
731. A person who knowingly aids in the 
disposal of stolen property is an accom- 
plice. 40 L.W. 873=1934 M. 721t=67 M. 
L.J. 693- Even where the object of the 
person who instigates another to commit 
crime is to catch him in the act of com- 
C.C.M. — 304 


of the offence, and the abettors must be 
regarded as accomplices when the object 
of the instigation is to make the offender 
commit the crime and the person who is 
instigated actually commits the offence. 
Even if they are not accomplices in the 
strict legal sense, their evidence has to be 
viewed with caution, and it is not safe to 
act upon their evidence without material 
corroboration. 48 L.W. 322=1938 M. 893. 
But see 1936 N. 245. As to corro- 
boration of accomplice evidence, see 5 L. 
L.J. 572; 1923 L. 76=68 I.C. 821: 20 Cr. 
L.J. 561=52 I.C. 49 (A.); 19 I.C. 321 
=15 Bom.L.R. 288; 15 M. 814; 14 Bom. 
L.R. 367; 3 L, 144; 65 I.C. 622=23 Cr. 
L.J. 158; 20 P.R. (Cr.) 1919=49 I.C. 
607; 35 M. 397=14 I.C. 896: 17 P.R. 
(Cr.) 195; 16 Cr.L.J. 634; 17 Cr.L.J. 

97; 17 Cr.L.J. 107; 1927 C. 63; 1927 C. 
^36=54 C. 721; 1 Luck. 339=1927 O. 369; 
8 L.L.J. 610=1927 L. 78; 31 C.W.'N. 
554; 8 L.L.J. 616=1927 L, 10; 102 I.C. 
500; 120 I.C. 721; 1937 Ci 433 (S.B.); 
170 I.C. 201; 175 I.C. 465=1938 R.,177 
(F.B.). Need for corroboration specially 
in conspiracy cases. 1935 A. 162=155 I. 
C. 369. Where a charge of conspiracy 
depends upon the evidence of an approver, 
the judge should make up his mind whe- 
ther he is going to believe the approver and 
if he thinks that the approver's evidence 
is unsatisfactory and suspicious, he should 
disbelieve it altogether. If on the con- 
trary he comes to the conclusion that in- 
asmuch as there is corroborative evidence, 
it does not matter much whether the ap- 
prover is telling the truth or not, he would 
be approaching the case from a wrong 
point of view. 66 C.L.J. 575. See also 22 
Pat. 681=1944 Pat. 67; 166 I.C. 667= 
1937 O. 259; 165 I.C. 138=1936 O. 413 
(accessory after crime); 1937 R. 513. 
Indian law does not recognise any such 
thing as an accessory after the fact. A man 
who does not abet a crime cannot be re- 
garded as an accomplice. Although a per- 
son who assists in disposal of the dead 
body may become liable to punishment 
under sec. 201, Penal Code, this is quite 
another offence, and helping to dispose of 
the body of a man who had been mur- 
dered, without having taken any part in 
the murder itself, does not make a man 
an accomplice with regard to the murder. 
1937 R. 513; 1937 O. 259; 164 I.C. 677 
=1936 R. 373 (corroboration not necessary 
in every detail). See also 163 I.C. 681= 
1936 P.C. 242 (P.C.); 165 I.C. 144= 
19^6 O.W.N. 848; 17 L. 518=162 I.C. 
511=1936 L. 400; 1936 A. 337, Without 
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material corroboration there should ordin- 
arily be no conviction, when accused can 
explain for articles found with them . 76 I . 
C. 716=1923 L. 385, An approver is 
generally regarded as a person of little 
moral worth who is purchasing his own 
freedom at the expense of others, and 
though in law the accused can be convicted 
upon the uncorroborated* evidence of the 
approver it is only prudent that the evi- 
dence of the approver should be corro- 
borated. The corroboration should be with 
regard to the actual factum of the crime 
and also the identity of the accused. The 
corroboration required, however, is to be 
such as tends to convict the accused with 
the crime and need not be of such a 
nature that by itself it should be sufficient 
proof connecting the accused with the crime. 
ITic corroborative evidence may be cir- 
cumstantial, but if it points clearly to the 
accused, it can be safely acted upon and 
made the basis of the conviction. The 
amount of corroborative evidence varies 
with the facts and circumstances of each 
particular case. But much or little the pur- 
iv>se of corroborative evidence is to satisfy 
the Court that the approver, when he impli- 
cates a particular individual, does so truly. 
T.L.R. (1944) Kar. 456=A.I.R. 1945 
Sind 132; 107 I.C. 97; 1930 O. 455. See 
also 6 Mys.L.J. 419 (Courts require mate- 
rial corroboration as a matter of prudence 
and practice). The discovery of blood 
marks on the person and m the house of 
the accused as well as his suspicious con- 
duct immediately after the murder were 
held to be sufficient corroboration of the 
evidence of the accomplice. 4 L.L.J. 405. 
An approver's evidence is in itself tainted 
evidence though in some cases it may be 
worthy of belief. 4 L.L.J. 284. To sup- 
port a conviction on the statement of an 
approver especially of one whose initial 
statement was very long delayed the state- 
ment requires material corroboration con- 
necting each individual accused with the 
crime committed. 63 I.C. 612=22 Cr.L. 
t. 676 (L.); 10 O.L.J. 280=1924 O. 65. 
See also 1929 M.W.N. 698 (mere pre- 
sence of a person in the house is not such 
a corroboration). See also 1928 C. 309; 6 
Mvs.L.J. 419; 34 P.L.R. 666; 147 I.C. 
1172=1934 C. 114; 150 I.C. 21=1934 L, 
*16: 56 L.W. 737=(1943) 2 M.L.J. 634 
(F.B.); 22 Pat. 681=1944 Pat. 67. It is 
unsafe but not illegal to convict on the 
uncorroborated testimony of an accomplice. 
An accomplice evidence must be viewed 
with suspicion. 1928 C. 233; 142 I.C. 809 
=13 P.L.T. 802=1933 P. 96; 1933 P. 
100; 1934 S. 185; 1934 S. 78 

(2); 9 Luck. 355=11 O.W.N, 62=1934 
O. 90; 1938 MJW.N. 1272; 175 I.C. 465 
=1938 R. 177 (F.B.); 41 P.L.R. 333 
(retracted confession of .co-accused is no 
corroboration); 1937 R. 209;* 16 Mys.L. 
j; Wi 41 P;L.R. 333=?1939 L. 429. The 


testimony of a professed accomplice re- 
quires to be carefully # scrutinised with 
anxious search for possible corroboration# 
112 I.C. 375 (2) =1929 P.C. 15 (P.C.). 
See also 1930 C. 430; 1930 A. 740; 145 I. 
C. 251=1933 R. 116. Only m exceptional 
cases the corroboration can be dispensed 
with . The evidence in corroboration or the 
approver’s evidence need not be direct 
evidence. It is sufficient that it is merely 
ciroimstantial . 118 I.C. ^3=1929 ^ O 321 
(2). 152 I.C. 934; 146 I.C. 935—1933 P. 
112 35 Bom.L.R. 1040=1933 B. 482; 15 
L. 673: 159 I.C. 875=1936 O.W.N. 64 
=1936 O. 156. See also 1929 L. 850; 1928 

O. 207; 1930 O. 353. Corroboration of an 
approver’s evidence by another co-accused 
amounts to one tainted piece of evidence 
being corroborated by another tainted piece 
of evidence and conviction thereon is bad. 
'078 c. 745=33 C.W.N. *58; 38 C.W.N. 
777—1934 C. 678; 1934 L. 171; 15 L. 491 
=1934 L. 873; 16 N.L.j. 186=1923 N. 

1937 R. 264; 1938 M.W.N. 962; 
(1937) R. 218; 1937 C. 433 (S.B.); I. 
t. R. (1938) N. 516=176 I.C. 853=1938 
N. 328; 40 P.L.R. 61=1938 L. 339; 41 

P. L.R. 333: 146 I.C. 364=1933 L. 

946: 146 I.C. 303=1933 R. 320; 

55 A. 91=1932 A.L.J. 1123=1933 A. 
31. Where the only witness who corro- 
borated an accomplice was his son aged 7 
vears who parrot-like repeated what he 
had been tutored to say, held, that it‘ was 
unsafe to convict the accused on such 
evidence. 1929 L. 587. Approver’s state- 
ment as to identity of accused should be 
corroborated. 48 C.L.J. 481. See also 
1930 C. 430 (most careful scrutiny is 
needed) . Where there is nothing against an 
accused person but a confession made 
bv a co-accused from the dock at the 
trial, a conviction cannot be supported. 
118 I.C. 512=1929 M. 285. Extent of 
corroboration varies with the circum- 
stances of each case including the character 
and antecedents of the approver. 1929 L. 
r *0=107 I.C. 97. See also 1941 L. 82. 
The question as to whether corroboration 
is necessary, and, if so; to what extent 
is a question to be decided on the facts of 
each particular case. Much depends 
on the nature of the offence, the ex- 
tent of the complicity of the witness in 
it and the circumstances under which* the 
accomplice makes his statement. 1934 S. 
185. The corroboration of the evidence 
of an approver need not consist 
of evidence which, standing alone, would 
be sufficient to justify the convic- 
tion of the accused person whom he seeks 
to implicate . If this were the law, it would 
be unnecessary to examine an approver at 
all. All that is required is that the cor- 
roborate should be sufficient to afford 
some sort of independent evidence to show 
that the approver is speaking the truth 
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as to illustration (c) — A, the drawer of a bill of exchange was a man of business. JB, the 
acceptor, was a young and ignorant person, completely under A's influence* 

as to illustration (d ) — It is proved that a river ran in a certain course 5 years ago, but it is 
known that there have been floods since that time which might change its course * 


with regard to the accused person. I.L.R. 
(1944) 2 Cal. 327=A.I.R. 1945 Cal. 441. 
Where an accomplice is coerced and threat- 
ened into submission to commit an offence 
he is not a criminal of the basest kind. 
The corroboration necessary to establish 
his credit will be less than if his com- 
plicity in the offence had been voluntary 
and spontaneous. 150 I.C. 937=1934 S. 
78. The force of the presumption to be 
drawn varies as the malice to be imputed 
to the deponent. 1934 S. 78. The co-ac- 
cused against whom a charge has been un- 
conditionally withdrawn is a more reliable 
witness than the accomplice who is examin- 
ed under conditional pardon, although pro- 
per corroboration is necessary xn both 
cases. 144 I.C. 74=1933 C. 148. All per- 
sons coming technically within the cate- 
gory of accomplices cannot be treated as 
precisely on the same footing. 13-P.L.T. 
802=1933 P. 96. Where the corroborat- 
ing witness is apparently interested, he 
being inimical to the accused, the evidence 
of t$e approver cannot form any basis for 
conviction. 34 P.L.R. 1. Corroborative 
evidence is a question of law. 32 C.W.N. 
945. The evidence of an accomplice stands 
on the same footing as any other evidence. 
The Court is not obliged to hold that he 
is unworthy of credit and must be cor- 
roborated. It is for the Court to consider 
after taking into consideration all the cir- 
cumstances. one of these^ being that he is 
an accomplice, whether it does or does 
not rely on the evidence. To entirely rule 
out the uncorroborated evidence of an 
accomplice might in many cases lead to 
miscarriage of justice. 1941 O.A. 947— 
1941 O.W.N. 1255; 1929 C. 822; 1928 P. 
630; 11 Fat.L.T. 545. To let the evidence 
of approvers go to a jury # without giving 
them proper warning is a misdirection. For 
a Judge to withdraw consideration of the 
guilt or innocence of the accused from the 
jury by telling them that a conviction can- 
not be based upon uncorroborated testi- 
mony of an approver would be no less a 
misdirection and directly contrary to the 
statute. The Judge is bound to caution the 
jury and to advise them that generally 
speaking the natural presumption for them 
to make is that the evidence of the approvers 
is unreliable though they are not compelled 
in law to act on the presumption. Nature of 
corroboration required pointed out. 1933 P. 
500. The production of stolen property by 
an accused person even from a place which 
is not in his own possession may be accept- 
ed as material corroboration of the evidence 
of an accomplice who has deposed that the 
accused joined him in committing the bur- 
glary or theft, lU |.C. 447=29 Cr.L.J. 863. 


The statement made by an accomplice 
should be accepted when it is strongly cor- 
roborated in material particulars by clear 
and cogent evidence the authencity of which 
is not open to doubt. 120 I.C. 257 (2)=1930 
A. 29. Witness to a crime who does not 
give information of the same, though not 
an accomplice in the strict sense of the term, 
still his evidence is not free from suspicion. 
152 LC. 473=11 O.W.N. 1383; 11 O.W.N: 
661-1934 O. 315. See also 49 Mys.H.C. 
Rep. 444 (Accessory after the fact). Per- 
sons who were either instrumental in nego- 
tiating the bribe or in arranging for its pay- 
ment are in the position of accomplices and 
it is highly unsafe to base a conviction under 
see. 161 of the Penal Code on their testi- 
mony without independent corroboration. 
» '• P.L.R. 836. HI |t>) to sec. 114 is to be 
read along with sec. 133, and neither rule 
is to be ignored in the exercise of judicial 
discretion. It is the duty of the Court 
which has to deal with an accomplice^ testi- 
mony to consider whether the requisite cor- 
roboration is furnished by other evidence or 
facts proved in the case, though at the same 
time the Court may rightly, in exceptional 
cases, in the absence of this corroboration, 
give credit to the accomplice's testimony 
against the accused, if it sees good reason 
for doing so upon other grounds. (21 W. 
R.Cr, 69, Foil.) 159 I.C 875=1936 O. 156. 

Illustration (c). — In a suit on a bond the 
primary burden is on the plaintiff. He must 
prove execution and consideration. But 
once he proves or it is admitted, that the 
signature or thumb mark (it does not mat- 
ter which) is. the defendant's then the pre- 
sumption arises and the burden shifts to the 
defendant He can then either prove that he 
cannot be charged because of fraud, etc., or 
lhat the presumption under sec. 114 cannot 
on the facts fairly arise. If he succeeds in 
doing that then the burden shifts back. I. 
L.R. (1939) N. 160=1939 N. 78. Promis- 
sory note by Hindu father — Suit after 
father's death against sons — Burden of proof 
— Presumption as to consideration — If any 
— Presumption under sec. 114 — Power of 
Court to raise from omission to adduce 
available evidence. See 44 L.W. 784=1937 
3d. 182. 

Illustration (d). — The presumption men- 
tioned in sec. 114 (d) is a permissive pre- 
sumption and a Court of fact cannot be com- 
pelled to raise the presumption in favour of 
either party. 194 I.C. 428=1 941 P. 536. 
See also 1931 M.W.N. 1312 (a case of con- 
viction under sec. 69, Provincial Insolvency 
Act) . Common course of events — Theft of 
revolver in October — Revolver found with 
accused in following Jfay-^-Presumption . 
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as to illustration (*)— a judicial act, the regularity of which is in question, was performed under 
exceptional circumstances ; 


1933 A.L.J. 523=1933 A. 461. As to pre- 
sumption for non-producton of old account 
of continuance of relationship of landlord 
books, see 1936 A.W.R. 547. Presumption 
and tenant after decision in rent suit, see 71 
C.L.J. 100. On. this illustration, see also 
1941 P.C. 11 (P.C.). 

. Illustration (e). — S. 114, 111. (e> only 

means that if an official act is proved to 
have been done, it will be presumed to have 
been regularly done; but it does not raise 
any presumption that an act was done of 
which there is no evidence and proof which 
is essential to the case. 47 Bqm.L.R. 431 
rfA.I.R, 1945 Bom. 368. Sec. 114, 111. (e) 
simply raises a presumption as to the regu- 
larity of the procedure, if the official act is 
as a matter of fact proved to be done and 
not otherwise. 45 C.W.N. 44=1941 C. 353. 
See also 219 I.C. 81. The presumption is 
pnly an optional presumption. The Court 
is not bound to make it and the counter- 
illustration itself indicates a case in which 
the Court would not draw it (e,g.) where 
there are some exceptional circumstances 
surrounding the doing of the act 43 Cr.L. 
.T, 791=44 P.XR. 300=A.I.R. 1942 Lab. 
214. Where under an Act certain things are 
required to be done before any liability 
attaches to any person, in respect of any 
right or obligation, it is for the person who 
alleges that that liability has been incurred 
to prove that the things prescribed in the 
Act have been actually done. 24 Pat 29— 
1944 P.W.N. 571=A.I.R. 1945 Pat. 307. 
Set also 47 Bom.L.R. 431. Presumption 
that oath was duly administered. See 11 
A.L J. 933=35 A. 575. Presumption of pub- 
lication of official. See 18 I.C. 651=17 C. 
W.N. 531; 49 I.C. 171=3 P.L.J. 636; 39 P. 
1 R. 187; 1937 P. 14 (Presumption of pub- 
lication of official notification). See also 
B. 19; 19 A. 493; 9 A. 920; 18 C. 129; 
1937 P. 14; 8 Mys.LJ. 257. Notice of rule 
under Defence of India Rules — Absence of 
evidence as to direction on manner of pub- 
lication under R. 119 (1) — No presumption 
of knowledge arises. See 47 Bom.L.R. 431 
=1945 Bom. 368. See also 1945 Pat. 307. 
But such presumption cannot supply defi- 
ciency in the proof. 143 I.C. 285=1933 C. 
347. Presumption of correctness of entries 
in settlement papers. 28 I.C. 239. Official 
acts — Entries in record of rights — Presump- 
tion of due enquiry before making of entries. 
See I.L.R. (1937) N. 395. Presumption 
from entry of service of notice in order 
sheet of Court. 46 C.W.N. 9 67. One can- 
not presume against the interest of an ac- 
cused person that the ordinary official pro- 
cedure was not carried out. 39 F.L.R. 629. 
The report of a Revenue Officer conducting 
* V admissible m evidence, and there 
is a pfts tn apfaoii attaching to such report, 


it being for the objector to show that any- 
thing was done irregularly. 39 PX.R. 187. 
I f the only evidence available is an order of 
the Court showing that attachment had been 
it would no doubt be presumed that 
all the necessary formalities were complied 
with. But where the execution record is 
available and the process-server's report re- 
garding the attachment does not show that 
any copy of the order was posted on a con- 
spicuous part of the Court-house, the initial 
presumption is what is not mentioned there- 
in was not done. 41 P.L.R. 149. Presump- 
tion that things remain in their original 
state. See 11 M.I.A. at 209; 11 I.C. 472: 9 
A-C. 322. Presumption as to the identifica- 
£on parade, see 67 I.C. 271=1922 L. 31. 
1 kere must be proof that the act was done 
^T-Nc> presumption without such proof. 1928 
P ; 600; 151 I.C. 337=1934 R. 207 (a case 
attachment); under sec. 114 (e) if an 
°® ci al act is proved to have been done, it 
will be presumed to have been regularly 
done. (Ibid.) See also 7 P. 833=1928 P. 
549; 58 C. 598=1931 C. 763. Presumption 
of correctness of a certified copy of a depo- 
sition in a suit of Cutch Court. 30 Bom.L. 
K-. 1519=1929 B. 24. Presumption as to 
delivery of possession in execution is ac- 
cording to law — Onus is on the defendant 
to disprove it. 1928 L. 910; 31 P.L.R. 1001. 
Circular by a public servant stating that it 
was made on the authority of the superior 
officer--Presuniption. 146 I.C. 572. Re- 
gistration under sec. 23-A of Registration 
Act— Presumption that it was in time. 1933 
M.W.N. 1148. Where a point is definitely 
raised in the grounds of appeal and the 
Court makes no mention thereof in its judg- 
ment, it must still be presumed to have per- 
formed the judicial act of writing a judg- 
ment regularly and properly. 1928 L. 94. 
Where a notice sent by post in a registered 
cover is returned by the postman with a 
notice that the addressee refused to receive 
it and the posting of the notice has been 
provred, there is a presumption under sec. 
114 that the addressee did^refuse to receive 
it.. 121 I.C. 382=1930 L. 439. Where a com- 
mitting Magistrate writes at foot of the de- 
position that the cross-examination is being 
reserved he does not mean that it is being 
reserved by him and that the accused has 
not been given an opportunity for cross- 
lamination. 120 I.C. 524=1930 S. 54. 
Though ordinarily it may be presumed that 
Government notification purporting to 
have been published in a Gazette of a cer- 
tain date, was in fact so published, yet where 
the interval between the issue of a notifica- 
tion and. action taken on it is so short, as 
e.g., a night, a Court might require stricter 
uro °f that all the formalities requisite to the 
act of notifying, or, in other words, publish- 
ing the notification, had actually been 
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a a to illustration (/)— the question is, whether a letter was received. It is shown to have been 
posted, but the usual course of the post was interrupted by disturbances ; 

as to illustration (g ) — a man refuses to produce a document which would bear on a contract 
of small , importance on which he is sued, but which might also injure the feelings and reputation 
of his family: 


carried out 33 Bom.L.R. 82. The presump- 
tion that official acts were rightly carried 
out applies to the return of a process under 
O. 21, r. 22, C.P. Code, as duly served so 
that the burden of proving that the record 
is wrong lies heavily on the judgment- 
debtor. 36 C.W.N. 242=1932 C. 627; see 
also 40 P.L.R. 142; 1938 R.D. 883; 1938 M. 
W.N . 421. It must be assumed that a Court, 
which passed a decree on a compromise 
assented to by a pleader of one of the 
parties, satisfied itself that the pleader was 
authorised to effect a compromise on behalf 
of his client, unless the contrary is esta- 
blished. 38 P.L.R. 467. The presumption in 
favour of official acts being properly done is 
destroyed when it is established that the in- 
vestigating officers have not acted in a stright 
forward manner and have clearly made false 
statements in Court. 162 I.C. 969=1936 L. 
409. See also 39 P.L.R. 187 (Report of Re- 
venue Officer conducting sale). As to pre- 
sumption regarding entries in jamabandi, 
see 13 L. 432=1932 L. 586; 29 N.L.R. 273 
=1937 N. 130. The presumption of correct- 
ness cannot apply to papers of a survey 
until final publication, but the presumption 
arising from the circumstance that official 
duties are taken to have been regularly per- 
formed applies. 1933 P. 468. 

Illustration (f) .—The mere fact that a 
coyer insured for a certain amount is sent, 
raises a presumption in law that that cover 
contains the necessary amount of Govern- 
ment currency notes. 21 A.L.J. 865=1924 
A. 205. The question whether, where a re- 
gistered letter is returned by Post Office as 
refused, a presumption can be drawn as to 
due delivery or service of the letter by post 
must depend on particular circumstances 
of each case. Though it is open to the court 
under sec. 114 (f) to presume that the com- 
mon course of business has been followed, 
it cannot hold that the posting of the letter 
proves delivery as it is a matter of common 
knowledge, that postal servants are not al- 
ways diligent. 1933 R. 76=146 I.C. 4 22; 
1937 P. 14 (Presumption as to publication 
of official notification). Where a certificate 
of posting is put in evidence, the presump- 
tion is that the letter was posted and that 
it reached its destination unless something 
is shown to the contrary. It is entirely 
wrong for the Court to work on the pre- 
sumption that the certificate of posting is a 
forgery. 190 I.C. 533=1940 C. 227. When 
a member of the Bar writes a letter pur- 
porting to be instructed by a client, there is 
a presumption until the contrary is proved, 
that the letter is written under instructions. 
144 I.C. 996=1933 R. 147. 


Illustration (g). — As to scope of illustra- 
tion, see 61 C. 711; 21 Pat 735. Where the 
prosecution does not call all available eye- 
witnesses, the Court may draw an inference 
adverse to the prosecution. See 42 C. 422 
=27 I.C. 554; 51 I.C. 679=20 Cr.LJ. 519; 
but see contra 74 I.C. 434=1923 O. 217. On 
this point, see also 34 I.C. 987=12 P.R. 
1916 (Cr.); 37 C.W.N. 1098=1933 C. 600. 
(As to presumption from "refusal” of a re- 
gistered letter, see 3 Bom.L.R. 420). The 
non-production of material witnesses like 
the investigation officers is a serious omis- 
sion which cannot but throw suspicion on 
the whole prosecution case. 1 P. 630=71 
I.C. 219. See also 2 P. 309=74 I.C. 705; 
1928 L. 125; 1929 P. 651; 168 I.C. 1=1937 
P.C. 152 (P.C.) (Theft of goods from run- 
ning train, which was covered by Risk-note 
B — Company withholding evidence of Guard 
— Adverse inference against railway may 
be drawn). Criminal trial — Some eye-wit- 
hesses not called — No reference favourable 
to accused can be drawn. 1 O.LJ. 68; 74 
I.c. 434=1923 O. 217; 1945 A.M.LJ .. 77 
(failure to examine witness cited by party 
— No adverse inference to be drawn). It 
is a principle of law that if no books of 
account at all are kept or if they are so kept 
as to he unintelligible, or if they are des- 
troyed or wrongfully withheld, and an ac- • 
count is directed by a Court every presump- 
tion will be made) against the party to whose 
negligence or misconduct the non-produc- 
tion of proper accounts due. If a party 
has books of account in his possession and 
will not produce them, an account may, 
nevertheless, be arrived at by presuming 
everything against him. I.L.R. (1943) Kar. 
429. It is perfectly open to a party to re- 
frain from producing any documents which 
he considers irrelevant; and if die opposite 
party is dissatisfied, it is for him to apply 
for an affidavit of documents and he can so 
obtain inspection and production of all that 
appear to him to be relevant and proper. 
If he fails to do so, neither he, nor the 
Court at his suggestion, is entitled to draw 
any inference as to the contents of such 
documents. 24 Pat 541. Where there is a 
dispute as to the area actually settled with 
the defendants and the receipts grrtan 
by the plaintiff f <£ the nazarana paid which 
would enable the ascertainment of the 
actual area settled, are not produced by the 
defendants, it goes to show that the de- 
fendants are deliberately keeping them 
back as they went against them. 1940 R. 
D. 608=1941 A.W.R. (Rev.) 95=1941 
O.A. Supp. 83. Where in a suit for da- 
mages for infringement of copyright, even 
after a notice the defendant fails to pro- 
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as to illustration (A)—* man refuses to answer a question which he is not compelled by law to 
answer, but the answer to it might cause loss to him in matters unconnected with the matter in relation 
*0 which it is asked : 


duce his account book there is a fair pre- 
sumption that the account books have been 
deliberately suppressed by the defendants 
in order to conceal the actual profits realise 
ed by the sale of the books, and the Court 
is entitled to assume that the entire stock 
of copies of books published had been sold 
by the defendants and the sale proceeds 
appropriated by them. 55 A. 564=1933 A. 
L.J. 791=1933 A. 474. Where a person 
fails to produce the accounts in his posses- 
sion showing the amount of expenses he 
has incurred which fact is proved by other 
evidence one would be justified in pre- 
suming from the non-production of such 
account that he was exaggerating the ex- 
penses incurred by him; but simply be- 
cause of this non-production, one could 
not be Justified in coming to the conclu- 
sion that no expenses had been proved. 
1934 A. 71. See also 1936 A.W.R. 547; 
1942 R. 52; 1942 N. 39. Where the non- 
production of accounts on either side is 
plausibly explained, no inference can be 
drawn against either one side or the other 
from that circumstance. 146 I.C. 31=10 
O.W.N. 827=1933 O. 412. See also I. 
L.R. (1936) N. 142=164 I.C. 740= 
1936 N. 130 (non-production of evidence 
which is not relevant and necessary — Pro- 
secution under sec. 408, I.P. Code). 
Although sec. 114 permits a Court to pre- 
sume that evidence, which could be and is 
not produced, would, if produced, be un- 
favourable to the person who withholds 
it, it does not allow any such presumption 
to be made in the case of documents about 
which there is no certainty that they would 
even have been relevant evidence in the 


case. 1943 A.W.R. (H.C.) 256=A.I.R. 
1944 All. 5. Several items of breaches of 
trust charged — Defence contention that 
interval between first and last charge was 
more than a year — Non-production of ac- 
counts by complainant. Held, that it was 
a legitimate inference that if they had been 
produced, they would not have supported 
the allegation made by complainant that 
the defalcation covered a period of only 
one year. IS Pat.L.T. 647=1934 P. 132. 
As to presumption from non-production of 
account books by a company when no ex- 
planation for such non-production given, 
see 31 Bom. L.R. 1310: 1937 M. 816= 
(1937) 2 M.LJ. 559; I.L.R. (1942) Nag. 
543=1942 N.L.J. 121=1942 Nag. 37; 
1942 Rang. 52. If a defendant either 
suppresses his accounts or has falsified 
them, the Court will presume everything 
moat unfavourable to him consistent with 
the established facts. 41 L.W. 104=1935 
llr«%.ALP' W "K"'49s 1^28 L. 397; 


duce his account books before the Court 
in time, and they are rejected by the 
Court when produced as having been pro- 
duced too late, the penalty for this conduct 
of the defendant is only to deprive the 
defendant of the benefit of the evidence 
afforded thereby. But it is not open to the 
plaintiff who has opposed their production 
to contend that an adverse inference ought 
to be drawn against the defendant from 
their non-production. 1939 M.W.N. 841. 
The defendant's failure to go into the wit- 
ness-box raises a strong presumption 
against the truth of her case. The fact of 
her being a pardanashin lady is not a 
sufficient excuse for her not getting her- 
self examined even on commission. 1937 

0. W.N. 1022 . The failure to examine a 
material witness justifies the inference that 
the witness, if examined, would have de- 
posed against the prosecution. 1928 L. 
125. See also 1929 P. 561; 15 L. 407; 159 

1. C. 808—1934 R. 130. The non-produc- 

tion of witnesses cited but unnecessarily 
cannot justify adverse inference. 120 I.C. 
606 — 1930 L. 163. The failure of plaintiffs 
to go into witness-box goes strongly against 
them. 11 L. 142=1930 L. 1. Generally 
speaking there is a good deal to be said 
for the contention that a suit should succeed 
on the ground that the defendant had not 
cared to enter the witness-box and tes tif y 
as to the truth of his case. But if a defen- 
dant is of opinion after the plaintiff's case 
had been completed that the evidence was 
so discrepant and doubtful as to make it 
impossible for any Court to believe it, then 
if he so liked to take the risk he is justi- 
fied in not giving evidence. 1940 A.M.L.J. 
93. In order to entitle the Court under 
sec. 114, 111. (g), to draw inferences un- 
favourable to the person withholding evid- 
ence, the opposite party must satisfy the 
Court that such evidence was in exist- 
ence and could be produced. 37 C.W.N. 
657=35 Bom.LJl. 500=1933 P.C. 87t= 
64 M.L.J. 413 (P.C.); 61 I A. 177= 

C.W.N. 669=67 M.LJ. 

(h) .—Where the Crown 
withholds relevant documents in its posses- 
sion, the Court will draw an infeience ad- 
verse to it. 50 C. 276=1923 C. 233. Pre- 
sumption from refusal to take oath. See 
*76; 22 B. 680. But see 1929 
M. 399 (where the Government failed to 
produce original settlement record but no 
adverse inference was drawn) . Persons ac- 
cused of an offence may not have a very 
satisfactory explanation to offer for the 
circumstance in which they were found 
and they may prefer to say nothing. One 
cannot in all cases draw an adverse in- 
ference from the fact that the persons ac- 
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as to Uhutratim (t) — a bond is in possession of the obligor, but the circumstances of the case 
are such that he may nave stolen it. 


CHAPTER VIII. 

Estoppel. 

1 15. When one person has, by his declaration, act or omission, intention* 
g. . , ally caused or permitted another person to believe 

oppei * a thing to be true and to act upon such belief, neither 

he nor his representative shall be allowed, in any suit or proceeding between himself 
and such person or his representative, to deny the truth of that thing. 


cused refuse to give their account of what 
happened. 1937 R. 516. 

Illustration ©.—Where the mortgagor 
has produced the mortgage-deed with the 
stamps punched in the ordinary way, such 
production would raise a presumption that 
it had been paid up, but it would not help 
to prove that it had been paid before a 
particular date. 144 I.C. 175=1933 R. 61 
(2). [29 C. 334 (P.C.), Rel. on]. Pre- 
sumption of discharge of mortgage ari- 
sing from the mortgagor's possession of 
the mortgage bond when rebutted. 105 I. 
C. 263=53 M.L.J. 205 (P.Cj; 103 I.C. 
481; 121 I.C. 730. Strength of presump- 
tion. 29 N.L.R. 298=1933 N. 379. 


Sec. 115.— Secton is not exhaustive, and 
estoppels are not confined to this section. 
15 P. 721=17 P.L.T. 697=165 I.C. 98. 
See also 22 Pat. 554. The ordinary laws 
of estoppel that arise out of the conduct 
of the principals apply equally well to 
contracts entered into by a District Board 
through its executive officers, with differ- 
ent bus owners in respect of their licenses. 
1937 M.W.N. 1223 (2). Defendant erect- 
ing building on debuttar land — Representa- 
tion by receiver that he would 
become permanent tenant — Receiver is es- 
toppel from ejecting defendant. 46 C.W. 
N. 483. Estoppel is nothing more, than a 
rule of evidence. The law of India and 
England is the same as regards estoppel. 
1933 P. 708; 1939 P. 296=182 I.C. 618. 
The Law of estoppel which sec. 115 en- 
acts is the same as the English Law. 65 
I. A. 75=1. L.R. (1938) M. 360=(1938) 
1 M.L.J. 268 (P.C.). Estoppel is both 
a rale of pleading and evidence and it ex- 
tends to things which are matters of plead- 
ing and not proof. In India there is no 
room for any application of the doctrine 
of estoppel outside the provisions of sec. 
115, A party is not estopped from suing; 
he is estopped from making the allega- 
tions necessary to enable his suit to suc- 


ceed. 22 Pat. 554=A.I.R. 1944 Pat. 30. 
A party cannot be allowed to approbate 
and reprobate. Where a person with full 
knowledge of 'the facts in unmistakable 
terms admitted the waqf nature of a house 
he cannot subsequently be allowed to re- 
sile from the position. (1930 L. 686 , Foil.) 
183 I.C. 645=41 P.L.R. 342=1939 L, 
63. There can be no estoppel when the 
true state of facts is known to the person 
pleading estoppel. 28 Pat.L.T. 213=A. 
I.R. 1942 Pat. 317. The principle of es- 
toppel or res judicata has no application 
to income-tax cases. There is no estoppel 
against an assessee who makes admissions, 
but the admissions made by him are un- 
doubtedly pieces of evidence in the case 
which can be considered. (1943) I.T.R. 
16. There can be no estoppel by judgment 
or decree apart from the doctrine of res 
judicata unless the same matter is found 
to be in issue in the former trial as that 
now in question and unless the judgment 
was rendered on the merits. 1938 M.W.N. 
224 (2)=47 L.W. 374. See also 1940 N. 
L.J. 1=1940 N. 163. A judgment not 
only creates a right, it works an estoppel. 

A judgment creating a charge on immova- 
ble property binds not only the parties to 
the suit but also their privies. The term 
“privy” is a term of the law meaning a 
partaker who is not a party, that is, in this 
connection, it includes all who derive title 
to the land, the subject of the charge from 
one who was a party to the suit by the 
decree in which the land was cfcai ged. It 
follows, therefore, that the charge is effec- 
tive against a bona fide purchaser of the 
land for value without notice by reason 
of the law of estoppel by record. I. L.R. 
(1938) N. 431=172 I.C. 949=.1936 N. 
129. If a party persuades a Court to be- 
lieve a certain false statement, that cannot 
operate as an estoppel between the parties 
to that proceeding in a different Suit. The 
party concerned may be liable to other 
penalties civil or criminal but the state- 
ment cannot operate as estoppel. 1942 O. 
W.N. (B.R.) 578. A person claiming 
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benefit of a general estoppel under sec. 115 
cannot be placed on exactly the same 
footing as a person who obtains a trans- 
fer from an ostensible owner and claims 
protection under sec. 41, T. P. Act. Sec. 
41, T. P. Act, no doubt deals with a 
branch of estoppel; but sec. 115 does not 
impose on the person acting on the faith 
of a representation made to him che same 
duty of making inquiries into the truth of 
the representation as is imposed on a 
transferee from an ostensible owner by 
sec. 41, T. P, Act. 11 O.W.N. 1097= 
1934 O. 460. See 20 C. 296 (P.C.); 46 
A. 728 (P.C.). As to conditions of appli- 
cability, see 138 X.C. 552. See also (1943) 
2 M.L.J. 508; 1932 A. 643. It is not 
necessary to invoke successfully the de- 
fence of estoppel that the representation 
should be fraudulent. I.L.R. (1943) Kar. 
227=A.I.R. 1943 Sind 177. Sec. 115 does 
not apply when there is no evidence that 
any representations were made. (1943) 1 
M . L . J . 219 . Representation- * Promis sor y 
note by elder brother in Hindu joint family 
— Debt borrowed for private purpose — 
Endorsement of payment signed by exe- 
cutant and by younger brother — Liability 
of latter — Estoppel against denial does not 
arise. 1943 M.W.N. 26=(1943} 1 M.L. 
J. 104. A mere representation of intention 
cannot be the basis of estoppel. 193S C. 
172. The term “representative" in sec. 115 
is not limited to a gratuitious transferee 
or to a subsequent transferee for value 
with notice. It includes a bona fide assignee 
for value without notice of the circum- 
stances creating an estoppel. 1934 M. 302 
=66 M.L.J. 563. A party deriving in- 
terest from a person bound by an estoppel 
before the date on which the estoppel arises 
is not bound by that estoppel as his repre- 
sentative because an estoppel cannot affect 
the interests which had been acquired be- 
fore the date on which the estoppel arose. 
23 Pat.L.T. 213=A.I.R. 1942 Pat 317. 
Estoppel is a rule of civil action. There 
is no estoppel in Criminal law. 40 A. 393 
=45 I.C. 519. Plea open to plaintiffs as 
well as defendants. 1927 O. 97. Plea open 
only to person for whom representation was 
meant, and hence in respect of declarations 
in sale proclamation only auction-purchaser 
can plead estoppel and not private purchaser 
from judgipent-debtor. 1927 C. 3i. Where 
plea of estoppel is not set up in the plead- 
ings or issues, it cannot be availed of 
later, ^because estoppel is eminently a 
matter of pleadings. 119 I.C. 152=1929 
M. 467; 22 C.W.N. 179: 43 I.C. 556= 
46 P.R. 1918; 44 I.C. 254; 52 I.C. 739; 
23 C.L.J. 122; 16 N.L.J. 248; 14 L. 
218=34 P.L.R. 149=1933 L. 179. It is 
not necessary for the purpose of sec. 115 
that any fraud or deception should be 
pleaded. If it is found that any repre- 
sentation was intentionally made by one 


party and it was acted upon by the other 
party, the rule of estoppel will apply. 40 
P.L.R. 848=178 I.C. 436 -1938 L. 558. 
See also 41 P.L.R. 414 =1939 L. 538: 
1943 Sind 177. Where the case is one of two 
competing estoppels, one arising out of the 
execution of a mortgage and the other ari- 
sing out of a judgment in the previous 
suit, the latter estoppel should prevail. 
In the words of Lord Coke “estoppel 
against estoppel setteth the matter at 
large.” 8 O.W.N. 809=1931 O. 263. 
Under sec. 115, a person is estopped only 
when he has by his declaration or act in- 
tentionally caused or permitted another 
person to believe a thing to be true and 
to act upon such belief. If a person in 
suit claims a certain status on the strength 
of the interpretation put by him on a 
certain document, he cannot be said to 
have led the other party to believe a thing 
or act on its belief, for it was open to the 
latter to examine the document and to de- 
cide for himself whether tiie interpretation 
put by the opposite party was correct or 
not 1940 O.W.N. 1233=1940 R.D. 582= 
1941 A.W.R. (Rev.) 80. Judgment-debtor 
not objecting to loyv price advertised in pro- 
clamation cannot complain of it after sale. 
1929 M. 275. Small cause suit transferred 
to original side — Question of title being 
raised — Issue of title deleted but suit tried 
on original side without objection by plain- 
tiff — Plaintiff not raising that objection in 
grounds of his appeal to High Court — He 
will not be allowed to do so at later stage. 
1929 M. 525. See 1929 P. 717=10 P.L.T. 
669. Suit for declaration, accounts and in- 
junction in Court of second class Sub-Judge 
— Objection to valuation — Finding that va- 
luation beyond Court's junsdiction— Suit 
sent to first class Subordinate Judge and 
tried there— -Appeal to High Court by de- 
fendant — Objection to forum not competent. 
189 .I.C. 836=42 Bom.L.R. 443=1940 B. 242 
(As to whether sec. 92, proviso 4, of the 
Indian Evidence Act can override this sec- 
tion). Judgment-debtor’s right to dispute 
executability of decree — Adjournment of 
sale at his instance on waiver of fresh pro- 
clamation— Estoppel. 28 L W. 20. Any- 
thing done by a person in his repiesenta- 
tive character cannot create an estoppel on 
what is a personal claim by himself by a 
perfectly different arrangement. 8 O.W.N. 
940-- 1930 P.C. 249 (1). The representation 
made by the appellant is a 'thing' within the 
meaning of the section, not being a ques- 
f 1 ®? ? f , law > but a mixed question of law 
and fact. 1929 C 819=33 C.W.N. 873. 

^ C - "ir 1938 O.W.N. 355= 
1938 O. 110. Rent suit — Appeal — Death of 
one of the plaintiffs respondents— Repre- 
sentatives not impleaded — Representation 
by other plai n ti ff s that they were the repre- 
sentatives — Plaintiffs are estopped from say- 
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ing that the lower appellate decree was a 
nullity because of the failure to add legal 
representatives of the deceased. 1929 C. 
819=33 GW.N. 873- Where a person ob- 
/tains a release from a liability upon the 
understanding of foregoing a definite claim 
against a third party, that person is estop- 
ped from asserting or enforcing the claim 
to the detriment of the third party. 1930 
A. 434 (2). A party having by his conduct 
induced the other party to make an imme- 
diate payment of the decretal amount, and 
having entered into an engagement with 
him which makes it impossible for him to 
question the decree, is estopped from acting 
contrary to his undertaking. 1934 P. 644. 
A held two mortgages against the same pro- 
perty. He obtained a decree for the sale 
of mortgaged property in a suit brought on 
the second mortgage, disclosing the prior 
mortgage. In the meantime the mortgagor 
sold the property to B privately and free 
from incumbrances and the decretal amount 
was deposited in Court Held, that as A 
had disclosed the existence of prior mort- 
gage and as he did not know that the pro- 
perty was sold privately to B tree from in- 
cumbrances he was not estopped from suing 
on the prior mortgage. 1936 L. 302H. See 
also 45 C.W.N. 470. Mortgagee parting 
with title deeds knowing that they are re- 
quired for effecting a sale — Estoppel against 
mortgagee in favour of purchaser, if arises. 
1937 M. 195. See also 20 C. 286 (P.G); 
1928 A. 459; 1938 L. 558; 1937 O.W.N. 237; 
1937 L. 272. If the owner of the railway 
allows the railway represented by its mana- 
ger to deal with third persons as a legal 
entity and to enter into a contract on that 
footing, he cannot, when a suit, is brought 
on such contract, assert his position as the 
proper party nor can the railway adminis- 
tration repudiate its liability' to be sued. 
1934 A.L.J. 1093=1934 A. 740. Where 
during the course of a winding up of a com- 
pany a certain person gave an undertaking 
to the Cpurt that he would pay a certain 
sum of money to the official liquidator if 
the assets of the company, namely, a mill, 
bp handed over to him and he obtained pos- 
session he is estopped from resiling from it 
1930 A. 330. The admission of liability 
under a decree obtained against the ward 
does not create an estoppel and debar the 
Court of Wards from challenging the vali- 
dity of the decree on the ground that cer- 
tain formalities under the Court of Wards 
Act not having been complied with the de- 
cree was not validly obtained. 31 Punj.L.R. 
749=1930 L. 798- In order to sustain the 
plea of estoppel it must be proved that the 
defendants relying on the declaration made 
by the plaintiffs, were misled to art to their 
detriment in such a manner as tl*y would 
not otherwise have done. 14 L. 218 — 1933 
L. 179. See also 38 L.W. 896=1933 M. 471. 
Legitimacy — Treatment of defendants as 
members of family — No representation acted 
upon by defendants— -Plai n t iff not estopped 
from questioning legitimacy- 142 I.C- 606 
C-CJvi.— 305 


— 1933 L. 412; unless the act which the 
plaintiff did to his own prejudice is refer- 
able to the defendant’s representation, no 
estoppel arises. 61 C. 64=151 LG 334t= 
1934 C. 441. Sec. 115 is not exhaustive of 
the doctrine of estoppel by representation. 
33 C. 915. See also 20 GW.N. 1335; 23 
Pat.L.T. 213=1942 Pat. 317; 23 M.L.J. 335; 
1930 A. 330. But see 35 C. 904=12 C.W.N. 
721 (P.C.). There are three kinds of es- 
toppel: (1) by record, see Evidence Act, 
secs. 40 and 44. 39 C.LJ. 40; 48 I.A. 49. 
(2) Estoppel by deed. See 12 L. 546. (3) 
Estoppel in pais or by conduct which is 
dealt with in secs. 115-117. To bring a case 
within the section there must be (1) a re- 
presentation which amounts to an inten- 
tional causing or permitting belief in ano- 
ther, (2) a belief on the part of the other 
in its truth, (3) the declaration must have 
caused the other to act on the faith of it 
and alter his position. See 22 CW.N. 891 
(P.C.) ; 57 I.G 263: 39 Bom.L.R. 130. See 
also 1937 L. 272. Where the act of budd- 
ing upon the land of another is not bona 
fide, a plea of estoppel by acquiescence can- 
not avail. 15 Luck. 689=1940 O.A. 4Q8fc= 
1940 O.W.N. 462=1940 A.W.R. <GG) 207 
=1940 O. 164. See also 1S9 1.G 735t=1940 
R. 172; 15 Luck. 619. The law of estoppel 
draws a distinction between representations 
and omissions, and omission to speak will 
furnish a basis for estoppel, only when the 
circumstances are such as to throw upon 
the party sought to be bound by estoppel 
the duty to speak out the truth. 44 GW. 
859=1937 M. 158. Before an estoppel can 
take place, it would be necessary for the 
party relying on the same to establish that 
he had been led to do something detrimen- 
tal to his own interests owing to the action 
of the other person. 119 I.G 337=1929 O. 
494. See also 1937 O.W.N. 423. No case 
of estoppel can be established by a party if 
it is not shown that any action of his was 
induced by any representation or conduct 
of the other party. 32 S.L.R. 340=172 I. 
C. 981=1938 P.G 87 (P.G). In order that 
a representation may operate as an estop- 
pel it must be a representation of an exist- 
ing fact and not of mere intention or future 
promises. 42 G 254; 39 I.G 385; 28 B. 399; 

7 Bom.L.R. 184: 41 M. 315; 34 MJLJ. 463. 
See also 1937 1L 402. Also, estoppel does 
not confer any title but is merely a rule of 
evidence which prevents one party from 
denying the existence of a fact which he 
represented as existing and upon which re- 
presentation another person had been in- 
duced to act to his detriment. 56 G 989. 
The existence of estoppel does not depend 
on the motive or knowledge of the person 
making the representation and it is not es- 
sential that the intention of the person re- 
presenting should be fraudulent A rule of 
estoppel is purely personal against the per- 
son estopped, and does not create any sub- 
stantive right in rem . except against the 
person estopped or against his representa- 
tive, No estoppel can ensue on a represea- 
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tation of a mere opinion or o£ a point of 
law. 110 I.G 665=1928 A 459. See also 
101 T.C 803. Doctrine of estoppel cannot 
be invoked by* the defendant claiming from 
her husband, through whose concealed 
fraud the plaintiff was kept in ignorance of 
his real rights and was in consequence in- 
duced to execute a release of all bis claims. 
36 GW.N. 758=55 CLJ. 420. See also 4 
O.W.N. 1019; 1937 P. 280. A statement to 
found an estoppel should be clear and un- 
ambiguous. Certainty is essential. 13 Beng. 

L. R. 12 (P.C.) ; 26 B. 75; 25 B. 499; 1926 

M. 1052; 11 O.W.N. 1571=1935 O. 121. 
See also 161 I.G 514=1936 P. 133. It must 
be of an existing fact and not of a future 
act. 39 Bom.L.R. 1257=1938 B. 148. There 
can be "no estoppel when both parties are 
equally conversant with true facts. 23 B. 
182; 35 B. 182 (188); 48 B. 38; 2 P. 585; 
1942 Pat. 317; 27 C. 107 (P.C.); 46 P.R. 
1912; 13 M.I.A 585; 47 M.XJ. 622; 2 L. 
88; 122 I.G 871; 143 I.C. 542=14 PatX.T. 
189=1933 P. 210 (2); 15 Pat.XT. 596; 191 
LG 830; 151 I.G 576=11 O.W.N. 1097t= 
1934 O. 460; 1940 X 254; or presumed in 
law to be conversant with true facts. 1926 
O. 330; 146 I.G 873=1933 A. 641; 147 I. 
C. 715=1934 A. 75. Where a person who 
has not been appointed executor of a will 
either expressly or by implication, descri- 
bes himself as an executor under a mistake 
aTbout his legal position, this would not make 
him an executor or raise an estoppel against 
him. 183 I.G 885=12 R.P.C. 78=1939 O. 
XR. 586=1939 P.C. 238 (P.C.). Recital 
of receipt consideration in deed does not 
operate as estoppel. 49 A. 707. See also 
1926 L. 471. When a recital is intended to 
be a statement which all the parties to the 
deed have mutually agreed to admit as true 
it is an estoppel upon all -But, when it is 
intended to be the statement of one party 
only the estoppel is confined to that party 
and the intention is to be gathered from 
construing the instrument. The recital 
however cannot operate as against a third 
party. 1933 P. 708. See also 19 P.L.T. 421 
=1938 P. 431. The onus of establishing 
facts giving rise to estoppel rests on the party 
pleading it 1924 P.C. 212. There can be 
no estoppel on a point of law. 21 A. 285; 
20 N.L.R. 162; 30 C. 883; 35 M. 75; 44 M. 
421 (P.C.); 1929 P.C. 32; 140 I.G 687=1932 
P. 267. See also 178 I.G 288=1938 L. 868. 
Dispute between co-operative society and 
its member referred to arbitration under 
Society’s bye-law — Bye-law making award 
final and not open to appeal — Society can- 
not challenge validity of bye-law and claim 
right of appeal, 168 I.C. 483=39 P.L.R. 460 
=1937 X 673. Where a municipality owing 
to some mistake failed to recover a parti- 
cular tax, it cannot be pleaded that they are 
estopped from recovering it, when they 
later on make attempts to collect it The 
plea cannot enable a defendant to escape 
irom a statutory obligation. 1939 N.L.J. 
365=1939 N. 195* Counsel waiving objec- 


tion as to limitation does not e3top his client 
from raising the same. 178 i.G 288=1938 
X 368. See also 1938 R. 376. The ques- 
tion as to what is the proper basis for the 
valuation of a suit under O. 21, r. 63 of the 
C.P. Code by an unsuccessful claimant 
whether it is the amount of the decree 
sought to be executed or value of property 
proceeded against, is one of law and a party 
who has acted in the lower Court on one 
basis is not precluded from maintaining the 
contrary in the appellate Court. 55 A. 315 
=1933 A 249 (F.B.). If in a proceeding 
under O. 21, r. 58, C.P. Code, the decree- 
holder omits to raise the plea that the pro- 
ceeding ought to be under sec. 47, . C.P. 
Code and not under O. 21, r. 58, he is not 
thereby estopped from pleading that in de- 
fence in a regular suit filed under O. 21, r. 
63. 1934 A. 699. Acquiescence in an in- 

valid and illegal objection does not bind the 
plaintiff or prevent him from exercising his 
right. 1933 S. 258. Nor does estoppel arise 
where statement is due to a mistake, e.g.,a 
policy began by stating that A had paid 
the company a certain sum by way of pre- 
mium. Held, that the existence of these 
words in the policy does not prevent the 
company from asserting that the premium 
was not in fact paid. 1934 R. 343. See 
also 1938 A.W.R. 16=1938 R.D. \ Where 
in enhancement proceedings relating to a 
holding, the landlord, misled by the pat- 
wari’s entry, described the tenant as also 
the tenant of an adjacent piece of fallow 
land, he is not precluded from contesting 
the status of the occupier and from bring- 
ing a suit that the defendant was not a 
tenant of the fallow land. 14 XR. 68 (Rev.) 
=17 R.D. 62. Where certain payments by 
way of bazaar dues are made by the defen- 
dants in ignorance of their legal position, 
they are not estopped from questioning 
the right to recover such dues. Further 
there can be no estoppel against a statutory 
provision. 190 I.G 143=1940 A.W.R. (C. 
C.) 357=1940 O.A. 746=1940 O.W.N. 
782=1940 0. 409. There can be no estoppel 
where a man misconceived the legal effect 
of an order which was of no legal force. 
27 M.L.J. 465. Where two persons not 
eligible for marriage live as husband and 
wife, the marriage not being valid cannot 
be supported by an estoppel. Opinions on 
the legal effect of an adoption is not a 
“thing” within sec. 115. 46 P.R. 1912= 
13 I.G 482. 

Consent decree— Estoppel— 1 TestT— ' The 
test for determining whether there is an 
estoppel m any particular case in conse- 
quence of a decree passed on a compromise 
must depend upon the answer to the ques- 
tion Dia the parties decide for themselves 
the particular matter in dispute by the com- 
promise and was the matter expressly em- 
bodied in the decree of the CouFt passed on 
the compromise or was it necessarily invol- 
ved* tn { or was it the: basis pf f what, wzsjmz 
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The Evidence Act (I or 1.872). . 

Illustration. 

A intentionally and falsely leads B to believe that certain land belongs to A, and thereby 
induces B to buy and pay for it. 

The land afterwards becomes the property of A, and A seeks to set aside the sale on 
the ground that, at the time of the sale, he had no title. He must not be allowed to prove his 
want of title. 


bodied in the decree”? (35 M. 75, Rel. on). 
1941 L. 116. Where under a compromise 
between a Hindu widow and the reversion- 
ers, the reversioners take up the manage- 
ment of the property agreeing to pay off 
the debts due to the creditors of the widow, 
they are not estopped from subsequently 
denying that- the debt due to certain credi- 
tors is binding on the estate, when the com- 
promise has not influnced the conduct of 
the creditors in any manner and it cannot 
be said that they were misled into acting in 
a particular way which they would not have 
done but for the compromise. 199 LG. 
425=14 R.C. 19=A.I.R. 1942 Cal. 448. 
Where an ex parte decree passed against 
a defendant is directed to be set aside on 
payment of costs, the mere acceptance by 
the plaintiffs’ counsel of a portion of the 
costs, paid by the defendant will not 
preclude the plaintiff from filing an appli- 
cation in revision against the order setting 
aside the ex parte decree, unless a conscious 
decision to abandon the plaintiff's light of 
filing such an application has been taken 
by his counsel after a full comprehension 
of all the facts. 1944 N.L.T. 134. 


A compromise in contravention of pro- 
visions of law cannot operate as estoppel. 
1936 R.D. 565. But where in a deed, the 
term which is in contravention of the sta- 
tute is separable, the deed is void in res- 
pect of that party only, and the rest being 
severable, estoppels may arise in respect 
of the parts which are good. 63 C.L.J. 
52=1936 C. 774. A party is not bound by 
his lawyer’s admission on a point of law. 
11 C.W.N. 341; 24 B. 363; 1938 R. 376; 

1938 L. 868; 1939 L. 364; 1939 L. 303. 
It is well established that a representation 
on a question of law does not amount to 
an estoppel. 195 I.C. 428=1941 P. 276. 
Estoppel by conduct, see 80 I.C. 994; 15 
A. 119; 22 A. 83; 18 C.W.N. 420; 46 
A. 214; 15 C.W.N. 741 (P.C.); 1927 M. 
1066=29 L.W. 220; 55 M. 40=139 I.C. 
684=62 M.L.J. 116. See also 140 I.C. 
610=34 Bom.L.R. 1252; 42 P.L.R. 249; 

1939 M.L.R. 229 (Civ.); 10 O.W.N. 58; 
10 O.W.N. 201; 11 R. 79=1933 R. 52; 
131 I.C. 669=1931 M. 334 (principle of 
the doctrine stated) . Estoppel by acquies- 
cence, see 23 C.L.J. 82; 29 B. 580; 41 
C. 771; 2 L. 258; 2 P.L.J. 600; 1927 O. 
89; Ibid. 66; 61 I. A. 18=12 R. 13—38 C. 
W.N. 337=66 M.LJ. 239 (P.C );11 

0. W.N. 379=1934 O. 178; 17 Luck. 164; 

1. L.R. (1943) Kar. 338. There is a dis- 
tinction between quiescence and mere ac- 


quiescence. 1936 A. M.L.J. 81. 

Estoppel by silence.— See 6 C.L.J. 601; 
7 C.L.J. 604; 9 A. 413; 32 C. 359. See 
also 31 B. 566 (P.C.). Mere silence can- 
not amount to a representation so as to 
give rise to an estoppel, but where there is 
a duty to disclose, deliberate silence may 
become significant and amount to a re- 
presentation giving rise to an estoppel. 
47 Bom.L.R. 470=A.I.R. 1945 Bom. 

511. A person is not justified in keeping 
silent when he is aware that another per- 
son has encroached upon his land and is 
erecting a costly building. He will be es- 
topped by his conduct from claiming posses- 
sion of the area encroached upon by de- 
molition of the construction erected there- 
on. 41 P.L.R. 573. See also 1940 O. 164; 
1939 L. 502; 46 C.W.N. 483. % Silence 
may amount to acquiescence if it is an 
omission to act according to the circum- 
stances of a particular case. Where a site 
is sold with a condition attached that it 
Should not be used as a shop, but it is allow- 
ed to be used as a shop by the first vendee 
and his successors and the shop is even 
re-built without any objection being raised 
by the vendor, the latter Is estopped from 
raising the objection subsequently. 42 P. 
L.R. 133. An admission inferred from 
conduct does neither amount to an estoppel 
nor is a conclusive proof of the matter ad- 
mitted, but it is certainly a strong prima 
facie evidence and may be conclusive when 
not rebutted by any evidence. 1939 M.L. 
R. 229 (Civ.). Where after an order for 
ejectment under sec. 61 of the Oudb Rent 


Act for arrears of rent, the landlord files 
a fresh suit for arrears of rent, it operates 
as an admission on the part of the Zammdar 
that the defendant is his tenant in spite of 
the previous decree for his ejectment 
and operates also as an estoppel under sea 
115 against the landlord seeking execution 
of his ejectment decree. 194 1 R.D. 415. 
Estoppel by omission. 1 P.L.J. 16; 24 
C.W.N. 269; 15 M. 303. No estoppel by 
representation of an act to be performed 
in the future. 39 Bom.L.R. 1257=174 
I.C. 67=1938 B. 148. Estoppel against a 
party cannot confer jurisdiction on a 
Court when it had none. 1931 A.L.J. 715 
*—134 I.C. 236. As between parties m pari 
delicto there can be no estoppel. 23 C. 
962; 33 C. 967; 35 C. 551 (P.e.); 31 M. 
27. But see 8^ C.W.N. 623; 32 M.LJ. 
488 ; 36 C.L.J. 391. No estoppel against 
infants. 25 C. 616; 26 C. 381; 1929 B. 
201 — 55 B. 741. Attestation when amounts 
to. estoppel. 49 C. 334=42 M.LJ. 434 
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(P.C.). See also 42 C. 876; 36 C. 780 
(P.C.); 37 A. 350; 15 P. 721=17 P.L.T. 
697. Attestation of a deed by itself estops 
a man from denying nothing whatever 
excepting that he has witnessed the 
execution of the deed. It conveys neither 
directly nor by implication any knowledge 
of the contents of the document, and it 
ought not to be put forward alone for the 
purpose of establishing that a man con- 
sented to the transaction which the docu- 
ment effects. Of course, there my be 
cases in which attestation is made in cir- 
cumstances when coupled with other evid- 
ence of consent and acquiescence in the 
execution of a document, it is relevant to 
the question whether the attesting witness 
had knowledge of the contents and agreed 
to them. 1937 P.W.N. 144=170 I.C. 
1005=1937 P. 353. See also 1942 O.W. 
N. (B.R.) 238. Attestation by minor — 
Effect. 1927 R. 108. Attestation by legatee 
— Effect. 8 L. 181. A party cannot take 
up inconsistent positions, approbate or 
reprobate, to the detriment of his oppon- 
ent. 15 C.W.N. 724; 16 C.W.N. 736; 
J929 N. 79; 1930 A. 15. Suit filed in Small 
Cause Court — Defendant's contention as 
to jurisdiction — Suits represented on original 
side — Defendant estopped from pleading 
that suit is Small Cause. 1926 A. 664; 
1930 A. 15 (case of appeal). Major allow- 
ing decree to be passed as minor — Estoppel 
to question decree in subsequent suit. 48 
A. 661, Even if, in sec. 115, the word 
‘person* includes minors, the general in- 
tention of adjective law of the legislature 
as to the rule of evidence in this section 
must give way to the particular intention 
of substantive law in sec. 11 of the Con- 
tract Act. A deed executed by minors is 
a nullity according to Indian Law and that 
it cannot be the subject of plea of estop- 
pel as against the executant. 31 Bom.L. 
R. 340=1929 B. 201. See also 45 C.W. 
hT. 906. Minor executing sale deed repre- 
senting himself as major — No estoppel to 
plead invalidity of sale. 23 L.W. 521; 
1934 M. 560=67 M.L.J. 257 (case of 
pronote executed by minor); 20 P. 130= 
1941 P. 433; 139 I.C. 718=1932 A. 710. 
See also 1926 N. 491; 9 L. 701=1928 L. 
609 (F.B.l; 1928 A. 626; 31 Bom.L. R. 
340=1929 B. 201; 1936 C. 567. But the 
minor is liable to refund benefit derived 
or make good loss sustained by other 
party. But not so, where by using due 
diligence, the vendor could have found 
out the age of the vendor and where, as 
a matter of fact, the vendee knew that a 
guardian had been appointed for the vendor 
and no fraud was committed on the vendee. 
150 I.C. 968=1934 L. 304 (1). Estoppel 
is purely personal. 14 C. 406; 1928 A. 
459. See also 1937 A. 710 (Agreement to 
abide by statement of third party— Bind- 
ing nature of such statement— Right to 

challenge— -Estoppel) ; 20 N.L.J. 209 (non- 


enhancement of assessment of Government 
land, if operates as estoppel against Govern- 
ment). Equitable estoppel. See 37 M. 270; 
25 O.W.N. 29 (F.B.); 48 A. 363; 58 
C. 368; 58 I. A. 91=58 C. 1245=60 M. 

L. J. 538 (P.C.); 1931 A.L.J. 653. Where 
an agent of an Insurance Company acts as 
a mere channel of communication in re- 
gard to certain representations made by 
the principal and intended to be com- 
municated to the assured, and the latter 
takes up a policy of life insurance on the 
faith of such representation, the provisions 
of sec. 115 apply and the company is es- 
topped. 1945 O.A. (C.C.) 15 — 1945 A. 
W.R. (C.C.) 15=1945 O.W.N. 8=1945 
Oudh 152. 

No Estoppel against statute. — 1937 P.C. 
114; 40 C.W.N. 341; 146 IX. 482=1933 

0. 542 (F.B.); 15 P.L.T. 661=1934 P. 
666 (F.B.); 52 I. A, 126=52 C. 408=49 

M. L.J. 136 (P.C.); 49 C. 507; 2 R. 459; 
19 M. 200 ; 44 M. 187; 38 M. 519; 38 B. 
709; 22 C.W.N. 894; 36 C. 920; 1930 N. 
191; 1929 M. 622 ; 56 C. 252; 53 B. 676; 
58 I. A. 58=10 P. 481=60 M.L.J. 441 
(P.C.); 58 C. 1453; 12 L. 367; 27 A.L. 
J. 889=115 I.C. 642; 21 B. 399; 7 S.L. 
R. 58. But see 15 P. 589=1936 P. 417 
(SB.); 1937 P.C. 114; 1938 O. 110. A 
promise not to eject against the express 
provisions of law cannot operate as ah 
estoppel. 1940 R.D. 239=1940 A.W.R. 
(B.R.) 144. When, therefore, a mortgage 
is void under, the law, there is no rule of 
estoppel which prevents the mortgagor 
from pleading and proving the fact of the 
mortgage being void. 11 O.W.N. 1571= 
1935 O. 121; 167 I.C. 79=1937 O. 431; 

1. L.R. (1938) A. 714=1938 A. 418 (F. 
B.) (Different allegations as to nature 
of same mortgage — Simple or usufructu- 
ary). See also 38 C.W.N. 459=1934 C. 
537 (Co-operative Societies Act); 1929 
M, 622 (the mandatory provisions of sec. 
36, Stamp Act); 1930 L. 1034 (Punjab 
Land Alienation Act). If an agreement is 
found to be in contravention of a statute 
or against public policy a party cannot be 
held estopped from pleading or proving 
facts which, would render the agreement 
void ab initio. The fact that a party may 
thereby be enabled to take advantage of 
his own. wrong cannot be allowed to mili- 
tate against the mischief which would other- 
wise follow. There can be no estoppel 
against pleading or relying upon a statute. 
1943 Lah. 268 (F.B.); 22 Pat. 554; I.L. 
R. (1943) Kar. 227=A.I.R. 1943 Sind 
177. See also 1936 R.D. 565. Will in con- 
travention of statute — Devisee acting upon 
it— Dispute between co-devisees— Invali- 
dity of will — Bar in pleading. See 1938 
JN.L.J. 181. See also 41 Bom.L.R. 170. 
There is no estoppel on a statement of law. 
43 C.W.N. 1037=1939 P.C. 201 (P.C.)* 
See also 1940 O. 409; 1941 Rang.L.R. 
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309=1941 R. 234; 1940 A.W.R. (B.R.) 
144. There can be no estoppel aainst an 
act o£ the legislature. When therefore the 
legislature has declared that no adoption 
would be valid without a registered adop- 
tion deed the plaintiff is not estopped by 
her conduct from disputing the validity 
of defendant’s adoption for want of a re- 
gistered deed. 1939 A.M.L.T. CO (C.). 
See also 1941 R. 234. In case of a statute 
enacted for the benefit of a section of the 
public, that is, on grounds of public policy, 
where the statute imposes a duty of a 
positive kind, not avoidable by the per- 
formance of any formality for the doing 
of the very act which the party suing seeks 
to do, it is not open to the opposite party 
to set up an estoppel to prevent it. This 
conclusion must follow from the circum- 
stances that an estoppel is only a rule of 
evidence by a party to an action; it can- 
not therefore avail in such a case to release 
the party suing from an obligation to obey 
such a statute nor can it enable the op- 
posite party to escape from ^ a statutory 
obligation of such kind on his part. It is 
immaterial whether the obligation is 
onerous or otherwise to the party suing. 
The duty of each party is to obey law. 
1937 M.W.N. 663=1937 P.C. 114 (P.C.). 
An ultra vires statute cannot be validated 
by acquiescence but an acquiescing party 
may be estopped from questioning it. 1939 
N. 44=1939 N.L.J. 439. It is true that 
if there is a representation, by one of the 
parties to a suit or proceeding, of certain 
facts which would necessitate some other 
proceeding, and as a result of that repre- 
sentation being accepted the Court passes 
a certain order, then the party making 
that representation would be estopped from 
stating in separate proceedings that the 
facts represented were not true. No party 
can, however, be estopped because of a le- 
gal argument put forward on his behalf. 
(1943) 2 M.L.J. 508. It is quite true that 
there can be no estoppel against a statute 
but this well-recognised rule does not imply 
that there can be no estoppel even against 
a plea of a fact which has to be established 
before the application of the statute can be 
invoked. A man may not estop _ himself 
by any conduct of his from pleading that 
an alienation made by him is in contraven- 
tion of a provision of the Punjab Alienation 
of the Land Act. He may, however, estop 
himself by such conduct from pleading that 
he is a member of a tribe to which protec- 
tion is afforded by the Act. 47 P.L.R. 385. 
Every body is supposed to know the law or 
at least to have sa much opportunity of know 
ing the law as another so that a wrong be- 
lief on a point of law cannot strictly be said 
to be caused by a misrepresentation on the 
part of another. 173 I.C. 991=1938 C.W. 
N. 355=1938 O. 110. See also 1943 R. D. 
359; (1942) 2 M.LJ. 97. Estoppel under 
sec. 115 consists not in putting forward a 


particular view of the law, but in making 
a particular representation on a point of fact. 
In a suit for arrears of rent in a Revenue 
Court the defendants pleaded that, on the 
allegations in the plaint, the plaintiff had pot 
established that the property formed part 
of an estate, and, therefore, no snit lay in 
the Revenue Court. This plea was upheld 
by the Court which returned the plaint for 
presentation to the proper Court. The plain- 
tiff then filed the suit in the Civil Court and 
the defendants now contended that the Civil 
Court had no jurisdiction to entertain the 
suit on the ground that the plaintiff had not 
made out that the land on which the rent 
was due was a portion of an estate. Held, 
that there was no question of estoppel in 
the case at all and the defendants were not 
estopped from contending that the Civil 
Court had no jurisdiction. 55 L.W. 396= 
A.I.R. 1943 Mad. 22=(1942) 2 M.LJ. 97. 
Where in answer to a letter from an owner 
of certain premises, the Calcutta Corpora- 
tion informed him that a certain amount 
was due on account of the arrears of the 
municipal consolidated rates, and the amount 
mentioned by it was by a mistake less than 
the amount that was actually due. Held, 
(i) that the Corporation was not estopped 
from recovering the sum actually due. It 
is an elementary principle that there is no 
estoppel against the law under the provi- 
sions of the Calcutta Municipal Act there 
is a statutory obligation imposed respective- 
ly on the corporation and the rate-payer to 
collect and pay the rates — these rates being 
secured by a first charge on the premises 
and there being no power to remit the taxes 
unless they appear to be irrecoverable; (ii) 
that a purchaser of the premises from the 
owner was in no better position than his 
vendor and could not, therefore, defeat his 
statutory liabilities by a plea of estoppel. 
50 C.W.N. 263. * 

Doctrine of Estoppel and Acquiescence, 
distinguished — The doctrine of acquiescence 
is only another phase of estoppel. The 
foundation of the doctrine of estoppel and 
acquiescence is that one party has made to 
the other representations which were in- 
tended to be and were in fact acted upon 
by that other spending money or doing an 
act which he would not have otherwise done, 
which involved expenditure or a change 
of position. In the case of estoppel the 
material representations are active, while in 
the case of acquiescence the representations 
are to be inferred from silence. The doc- 
trine of acquiescence also goes by the name 
of the doctrine of standing by. If an owner 
of land finds another person trespassing up- 
on his land and building on ii, mere silence 
or inaction on his part at the time will not 
be sufficient to support a case of acquiesc- 
ence. Mere silence or mere inaction cannot 
be construed to be a representation. To 
jsupport a case of acquiescence there must 
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be something more than mere silence or in- 
action. Inaction or silence in circumstances 
which acquire a duty to speak is the found- 
ation of the doctrine. When inaction or si- 
lence would amount to fraud or deception, 
then and then only can the doctrine of 
standing by or acquiescence be applied. 
The party seeking the aid of the doctrine 
has to prove (1) that he made a mistake of 
his legal rights; (2) that he expended money 
or did some act on the faith of the mistaken 
belief; (3) that the legal owner or posses- 
sor of the legal right knew of his own right 
which is inconsistent with the right claimed 
by the party relying on the doctrine; (4) 
that the possessor of the legal right knew 
of the mistaken belief of the other; and (5) 
that the legal owner encouraged the other 
party in his expenditure of money or in the 
other acts, either directly or by abstaining 
from asserting his legal rights. 40 CW.N. 
1370=1936 C. 711. See also 1937 M. 158; 
48 L.W. 908 (Representation as to autho- 
rity of widow to adopt); 1937 O.W.N. 330 
=167 I.C. 870=1937 O. 226; 1937 O.W.N. 
252=167 I.C. 414=1937 O. 263; 38 P.L.R. 
931=1936 L. 700; 15 P. 721=17 P.L.T. 697 
=165 I.C. 98. See also I.L.R. (1938) L. 
296=177 I.C. 198t=1938 L. 88. Also 1940 
P. 438=21 PatL.T. 277. Acquiescence 
which will deprive a man of his legal rights 
must amount to fraud. A man is not to be 
deprived of his legal rights unless he has 
acted in such a way as would make it 
fraudulent for him to set up those rights. 
1941 O.W.N. 1021=1941 O. 611. A person 
though not a party to the litigation that 
effected a division- of holding, has neverthe- 
less profited from it and has all along abided 
by it, cannot later on seek to question the 
division of holding on the ground that he 
lias not a party to that litigation. 1941 A. 
W.R. (Rev.) 924=1941 O.A. (Supp.) 798 
^ 5=1941 R.D. 813. 


Equitable estoppel. — Void lease- -Tenant 
putting up structures bona fide-^Right to 
value thereof. 37 CW.N. 473=1933 C. 612. 
See also 170 I.C. 944=1937 A.L.J. 793=1937 
A. 512; 1937 O.W.N. 352=±19 37 O. 263. No 
plea of equitable estoppel can be maintained 
against a statute. 152 I.C. 508=18 R.D. 
590. As to part-performance, see 39 M. 509 
(P.C.); 42 C 801; 40 M. 1134. One's own 
fraud cannot be pleaded. 1929 A. 237. 
Fraud committed upon creditors. Judg- 
ment-debtor is estopped. 1930 M. 298. Ad- 
missions do not operate as estoppel but they 
must be explained by persons making them. 
1929 L. 748. The mere fact that the pur- 
chaser from the guardian*of a minor of pro- 
perties belonging to the minor took a letter 
from the minor stating that there was ne- 
cessity for the b alienation does not estop 
the minor from impeaching the sale, so long 
ask is not shown that the minor caused or 
l^rmftted the vendee to believe that neces- 
-* 1 - U5 I.C.175 (2) =1929 N. 211. 


Co-sharer intending to sell share — Other 
co-sharer refusing to purchase — Right of 
pre-emption not assented— -Vendee induced 
to purchase — Failure to give notice under 
sec. 14, Agra Pre-emption Act — Other co- 
sharer is estopped. Where certain members 
of a Hindu joint family, who were fully 
aware that the suit mortgages had. been 
attached and put to sale in execution; did 
not raise any objection to the attachment 
or sale. Held, that the conduct of the mem- 
bers constituted a clear representation to 
the decree-holder and auction-put chasers 
that they had no objection to the sale and 
that they could not sne to set aside the 
sale. 10 O.W.N. 58=1933 O. 166; 1929 A. 
531=51 A. 820. See also 27 A.LJ. 526; 
16 Mys.Lr.J. 32=42 Mys.H.GR. 669. In a 
land acquisition proceeding, the owner of 
land received compensation for the use of 
the minerals under his land by the Govern- 
ment for the construction of a bridge. It 
is no estoppel against the owner suing for 
declaration of his right to the remaining 
minerals after the completion of the bridge. 
8 P. 742. Prior transferee allowing subse- 
quent purchaser to build on land — Negli- 
gence of prior transferee to take necessary 
steps to protect himself — Estoppel to as- 
sertion of title. 6 R. 643=1929 R. 17. The 
mere attestation of a deed by a party does 
not estop him from asserting that he had 
not the knowledge of the contents of the 
document or that he was not bound by the 
recitals in . the document. 9 L. 224. Also 
1933 L. 551=14 L. 369; 145 I.C. 746=1933 
T„ 703; 38 P.L.R. 416=165 I.C. 997=1936 
L. 978; 1937 P. 353. But if- the person 
attesting asserts the facts that arc stated in 
the document he is estopped. 116 I.C. 716; 
54 M.L.J. 254. See also 107 I.C 20=1928 
P.C. 20 (P.C.). The attestation by the re- 
versioner of an alienation by the widotv 
cannot be taken as presumptive proof, of 
necessity where the document contained no 
recital of the purpose for which the'money 
was required. 145 I.C. 862=1933 M. 637 
=65 M.L.J. 282. Where an attesting wit- 
ness is present at the transaction and attests 
the deed having heard its contents he is 
estopped from challenging the right of the 
transferee. 150 I.C 765=1934 P. 93. See 
also IS P. 721=17 P.L.T. 697=165 I.C 98; 
1942 O.W.N. (B.R.) 238. Company asses- 
sed to company's tax by Municipality — 
Letter by company's agent to Municipal 
Council assuming validity of assessment — 
Suit questioning the legality of the assess- 
ment — Maintainable — No estoppel. 1929 M. 
146 (?) =198 I.C. 216, Party taking advan- 
tage under partition estopped from setting 
up plea of impartibility. 1929 C 577. Per- 
son not included in the cause-title but claim T 
ing to be party, taking steps for securing 
some relief to himself. He is estopped from 
contending that he was not made a party. 
1928 M- 690. Where consent orders in two 
suits were intended to stand’ or fall together 
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quaere,* whether it is possible for one of the 
parties to the orders to stand by the order 
in one suit while repudiating the order in 
the other. 1929 P.C. 289=57 M.L.J. 429 
( P. C.) • For purposes of estoppel, an order 
by consent, is as effective as an order of 
the Court made otherwise than by consent. 
Tn other words the only difference between 
an order made by consent and one not so 
made is that the first stands unless and un- 
til it is discharged by mutual agreement or 
is set aside by an order of the Court; the 
second stands unless and until it is dis- 
charged on appeal. A consent order even 
where it has been obtained by fraud or mis- 
take, is not a nullity. The order stands 
until it has been 4 effectively set aside. 
(Ibid.) A* party to a consent decree is es- 
toppel! from going behind the terms to 
which he has voluntarily submitted on the 
ground that the decree was wrongly passed. 
26 S.L.R. 395. Also see 13 1.. 70=1932 L. 
281. Estoppel -by conduct -Mortgage 
amount tendered by purchaser of equity of 
redemption — Refusal to * accept — Interest 
ceasing to run— Claim to recover interest 
— Maintainability. 29 L.W. 220=56 MX. 
J. 255. Where a lease was executed by 
the Nawab in contravention of the Murshi- 
dabad Act, held, that he was not estopped 
from denying the validity of the lease. 56 
C. 252=1929 C. 433. Lease contrary to B. 
T.’ Act — Lessor’s plea of invalidity — Main- 
tainability. 1928 C. 156.’ Void alienation 
of khoti land to mortgagee — Mortgagor can 
resile land sale. . 53 B. 676=31 BomX.R. 
778. Although the transfer of property for 
an immoral object is void, still in a suit for 
the recovery of the property by the trans- 
feror. held, the principle of equity enuncia- 
ted in Ayerst'-v. Jenkins, L.R. 16 Eq. 275, 
•would prevent the Court from giving aid to 
a person guilty of immoral conduct to re- 
cover the oroperty on the ground of public 
policy. 35 BomX.R. 345=1933 B. 209. A 
purchaser of mortgaged property at a sale 
in execution of a decree is estopped from 
'denying the validity of the mortgage if the 
'mortgagor himself could not be permitted 
to deny it's validity. 139 I.C. 695. (*36 A. 
141, Foil.); 15 P. 721=17 PX.T. 697=165 
I.C. 98. Evidence — Inadmissibility of. by 
reason of prior decision — No estoppel by 
reason of. 1929 P. 32. Estoppel against 
a mahant whether can be got rid of by a 
suit brought by him formally in the name 
of idol. 56 M.L.J. 636. Where in a usu- 
fructuary mortgage deed the recital states 
that the plaintiff is mutwalli of the wakf, 
the property of which is the subject-matter 
of the mortgage and the document is acted 
upon and possession is transferred and 
sums of money are received by the plaintiff, 
the document amounts to a representation 
that the plaintiff as mutwalli is competent 
•to make that transfer and he is therefore 
estopped from denying its validity. 1935 
2174*1934 A.W.R. 275. See also 48 


C. W.N. 571. Where the -wife acquiesced in 
her husband’s acts and allowed him to deal 
with the property as his own and derived 
benefit therefrom, held, that she could not 
be permitted to turn round and impugn the 
transaction. 7 MysXJ. 112. Father pur- 
chasing and recording properly- in son’s 
name, is not estopped from pleading- that 
it is not the son’s, if the party pleading es- 
toppel knew or would on inquiries, have 
known that it was acquired with the father’s 
money. I.L.R. (1936) N*. 65=165 I.C. 350 
=1936 IN'. 185. Permitting another to build 
on land — Suit to recover possession of land 
built upon is not maintainable — Plaintiff 

estopped only entitled to a fair rent — Rule 
in Ramsden v. Dyson, applied. 31-Bom.L. 
R. 1310. See also 1937 O. 226. A pre-emp- 
tor, party to suit by village landlords chal- 
lenging sale — Sale conferred by compro- 
mise decree — Estoppel. 33 C.WJST; 90 (P. 
C.). Where there was no evidence- of any 
detriment to the appellants as a consequence 
of the silence of the respondent or which 
had caused the appellants to alter their 
position in any way and there was no con- 
duct amounting to a representation intend- 
ed to induce a course of conduct on the. part 
of the appellants. Held, that there was go 
question of estoppel. 163 I.C. 295=44 LW. 
128=1936 P.C. 193 (P.C.). A mere silence 
cannot operate as an estoppel unless it is 
established that there was a duty to speak. 
119V I.C 882; 28 NX.R. 227=140 I.C. 390 
=1932 N. 165; 148 I.C. 546=38 C.WLN. 
344=1934 P.C 83 (P.C.). See also 1937 
M. 158=168 I.C. 842=44 LW. 859 (.Case 
where the Collector sent a letter intimating 
to the mortgagee that the entire debt* has 
been paid off, the mortgagee did not in- 
form the Collector that a portion of the 
debt yet remained unpaid) ; Tenant making 
grave on abadi — Zamindar’s servants 
standing by and not objecting — No acquies- 
cence. 1929 A. 386=115 I.C. 628. Widow 
making gift of her deceased husband’s 
property to her daughter and daughters 
husband jointly — Daughter acquiescing for 
less than 12 years in the vosition that her 
husband was co-owner of that property 
does not constitute estoppel so as ' to de- 
prive her reversionary right. 1929 M. 467.. 
Where a house left by a Hindu father is 
mortgaged by his son and the widow of the 
deceased has signed the mortgage deed 
after hearing its contents and as token of 
consent, the widow has acquiesced in the 
transaction to the extent of surrendering 
her rights of residence and maintenance, 
and is estopped from claiming those rights 
against the mortgagee. 1941 # PeSh. 17. 
Acceptance benefit — Compromise decree — 
Money paid under— Party repudiating 
other terms — Permissibility. 35 PX.R. 
315=1934 L. 423. See also 42 P.L.R. 61 
=1940 L. 100; 42 P.L.R. 749. Where .’an 
amendment of plaint is allowed by the 
Judge on payment of costs the acceptance 
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of the costs by the defendant without 
protest precludes him from contesting the 
validity of the order. 61 C. 433=38 C.W. 
N. 488=1934 C. 554. A party can challe- 
nge the validity of the compromise, when 
he has not taken advantage of the benefit 
thereunder. 1928 C. 334. See also l.L.R. 
(1938) 2 C. 266=42 C.W. N. 7 01= 1938 
C. 500. Double remedies — Election of one 
— Estoppel as to the other remedy, 1928 
S. 40. 'Where a man has an 'election bet- 
ween several inconsistent course of action, 
he will be confined to that which he first 
adopts; the election if made with the 
knowledge of facts, is in itself binding. The 
election must be, however, a voluntary act, 
not forced upon him by circumstances over 
which he had no control and notwithstand- 
ing his protest. 59 C. 1464=36 C.W.N. 
955. In a subsequent suit for rectification 
of the instrument of guarantee, h*ld that, 
having elected to take their chance of suc- 
ceeding upon the terms of the instrument 
as it stood, the sureties were estopped from 
re-agitating the question on the basis of the 
very ground which they had waived on the 
former occasion. 59 C. 985=1932 C. 889. 
When a party has asserted a certain posi- 
tion in a previous litigation, lie cannot agi- 
tate the matter on the assumption of fresh 
fact against persons who were parties in 
the previous suit. 106 I.C. 484. See also 
40 P.L.R. 243=1938 L. 525. As between 
the same litigants one party cannot defeat 
the claim of the other by a plea negativ- 
ing a contention advanced by him success- 
fully in a .former suit. A party who has 
obtained an order of the Court and has 
’succeeded under it cannot after he has en- 
joyed a benefit under that order say that 
it was valid for one purpose and invalid 
for another. 144 I.C. 50=1933 5. 219. See 
also 14 L.R. 281 (Rev.)=17 R.D. 404. 
Inconsistent pleas — Execution proceeding — 
Nature of property — Prior statement of 
judgment-debtor — Binding effect. 150 I.C. 
141=1934 A. 430. Husband and wife — 
Party once affirming marriage cannot sub- 
sequently obiect to it. 30 Bom. L.R. 523 
=1928 B. 279. Where the ancestor of a 
reversioner had admitted the execution of 
a sale deed by a Hindu widow who was a 
pardanashm lady but her knowledge and 
understanding of the document was no- 
where admitted, the reversioner was not 
estopped from pleading want of proper 
understanding of the transaction by the 
executant. 10 O.W.N. 147=1933 O- 170 
(2). The facts that the reversioner to the 
estate of a widow’s husband had received 
some items of property from the widow 
in consideration of relinquishing as rever- 
sionary right to the remainder and that his 
son, himself inherited those items which 
the father had received, could not operate 
as estoppel against the son from ques- 
tioning the subsequent alienation by the 
widow in favour of others. 1933 M, 637= 


65 M.L.J. 282. Reversioners cultivating 
under the alienees from the widow and 
getting contribution from them for build- 
ing a common well while widow is living, 
insufficient to establish admission of alien- 
ees* title. 1928 L. 6. The # Official Receiver 
is not bound by the admission of the vali- 
dity of a mortgage executed by the in- 
solvent by some of his creditors; nor is 
he precluded on that account from applying 
under sec. 54 to have it annulled as a frau- 
dulent preference. 34 P.L.R. 436=1933 
L. 354. An executor who has entered upon 
his duties as such is estopped from pleading 
immunity from his obligation as executor, 
on the ground that no probate has been 
taken out by him. 59 M.L.J. 596. The 
question of the proper construe don to be 
placed on a deed is one of law and there 
can be no estoppel by a pleading of' law. 
2 O.W.N. 1052. Where in a probate pro- 
ceeding a dispute as to genuineness of the 
will was referred to arbitration and no 
objection as to the award was taken but 
in appeal the point as to illegality of the 
reference to arbitration was raised, held, 
that the point could be raised and the doc- 
trine of estoppel was not applicable. 1930 
A. 840. Son joining in sale-deed by father 
in ignorance of legal rights whether estop- 
ped. See 1927 A. 838. Sunni Mahomedan 
cpnveying more than third of the estate 
by will — Attestation by heir — Whether 
estopped. 6 R. 542. There cannot be any 
estoppel on a point of law going to the 
jurisdiction of the Court. 1928 J-. 802. 
Person taking possession of property as 
mutawalli — W akf discovered to be void — 
Person estopped from saying property was 
his. 1928 C. 130. See also 1939 L. 63. 
Though by reason of having accepted cer- 
tain benefits under an ekramama wrong- 
fully disposing of properties belonging to 
a wakf, a minor may be estopped from 
questioning the validity of the ekramama 
in his personal capacity, it does not pre- 
clude him in the capacity of mutawalli to 
sue for the recovery of the properties of 
the endowment wrongfully disposed of 
under the ekramama. 36 C.W.N. 972. A 
Burmese wife refrained from making any 
claim in her husband’s payin property but 
referred to it as her husband’s property 
and attested the mortgage-deed, and made 
payment of interest thereon. Held her con- 
duct was definitely calculated to induce 
the mortgagee to believe that she had ho 
interest in the land and that she cannot 
subsequently claim interest in the mort- 
gaged property or that the decree obtain- 
ed by the creditor is inoperative against 
that interest. 1934 R. 17. Where during 
the life-time of the mother, the daughters 
who were in possession effected a partition 
of certain properties and the parties enjoy- 
ed the properties in pursuance of that ar- 
rangement but its validity was sought to 
be questioned after the deith of the mother 
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by the executants themselves. Held, that 
they were estopped from doing so. 1930 
A. 687=1930 A. L.J. 688. Conduct— Adop- 
tion made under settlement deed — Validity 
of adoption — Party bringing about settle- 
ment and adoption, if can question. 153 
l.C. 102=1935 M. 141. A mere presence 
at an adoption or a mere acquiescence in 
an adoption does not create an estoppel, 
so as to preclude the person from challeng- 
ing the adoption afterwards, when there is 
no representation made as to any matter 
of fact on the strength of which the act 
of adoption can be said to be made. 39 
Bom.L.R. 599. As to estoppel by con- 
duct. see also 1940 Bom. 242=42 Bom.L. 
R. 443; 1940 Cal. 60; 1940 Lah. 100=42 
P.L.R. 61. An estoppel does not arise 
against the maker of a promissory note bv 
the mere fact that after discharge it is left 
with the payee and he passes ii off others 
as if it were still a negotiable instrument. 
1933 M. 300=64 M.L.J. 241. Where per- 
sons to he sued are majors a suit brought 
without their knowledge against them on 
the footing that they are minors is wrong, 
the guardian ad litem appointed to repre- 
sent them has no legal standing to act for 
them and his admission of liability is not 
binding on them. Such persons are fiot 
estopped from contesting the validity of 
the decree even if they became aware of 
the execution proceeding and did n t come 
forward to prosecute their claims then. 
1938 R. 468. 

Landlord and Tenant. — [See also Notes 
under sec. 116.1 See 1939 Pat. 296. The 
acceptance by the landlord of rent at uni- 
form rate does not by* itself raise any estop- 
pel against the landlord, because there is no 
representation thereby that it would con- 
fer permanent tenancy on the lessee. 58 B. 
419=36 Bom.L.R. 359=1934 B. 194. 
Where in rent receipts given by the agent 
of the Zamindar, the tenants are described 
as occupancy tenants, in the absence of 
evidence to show that the agent had power 
to confer occupancy rights, the Zamindar 
is not estopped from asserting that the 
tenants had no occupancy rights. L.R. 

3 A. 517 (Rev.). See also 1939 R.D. 135; 
1941 R.D. 678. In order that a tenant may 
raise the plea of estoppel as against his 
landlord, there should be a representation 
believed in by the tenants and it nv.jst be a 
case consistent with the document under 
which the tenancy was created. Where 
the alleged representation was contrary to 
the terms of the document between the 
parties, held, that the plea of estoppel was 
not available. 37 C.W.N. 643=1933 C. 
682. See also 1937 R.D. 2 56; 1936 R.D. 
541; 1940 R.D. 488=1940 O.A. 1017. The 
granting of receipts in the ordinary course 
of business by a landlord to his tenant is 
not an admission of such a formal and 
C,OM,-3o6 


deliberate character as to prevent the for- 
mer from denying the relationship of ten- 
ancy. L.R. 4 A. 174 (Rev.). Where a 
Zamindar took nazarana and admitted the 
tenant into land pending the execution^ of 
a lease deed, he is estopped from denying 
that he had admitted the tenant into the 
land with the intention of giving a lease. 
L.R. 3 A. 543 (Rev.). See also 1943 A. W. 
R. (Rev.) 156. The fact that a registered 
lease was not given does not affect the 
question. L.R. 3 A. 543 (Rev.). Sec also 
16 R.D. 518; 1940 R.D. 224=1940 A. 
W.R. (B.R.) 85; 1940 R.D. 197=1940 
A.W.R. (B.R.) 65. Tenants recorded as 
occupancy tenants by order of Collector and 
treated as such for over 28 years— Sub- 
sequent suit for declaration that they were 
only statutory tenants — N 
lily. 14 L.R. 135 (Rev.)=17 R.D. 174. 
See also 1941 R.D. 415=1941 A.W.R. 
(Rev.) 475. Landlord and tenant— Estop- 
pel— Suit for rent— Money decree— Exe- 
cution proceedings taken as if Hie decree 
was a rent decree— Objection to the form 
of execution proceedings not taken by the 
tenant — Effect — Tenant not barred from 
contending afterwards that the decree was 
only a money decree — No estoppel. 119 I. 
C. 882. See also 1939 R.D. 135=1939 A. 
W.R. (B.R.) 149. Agreement to pay en- 
hanced rent — Failure to register as required 
by Agra Tenancy Act — Tenant continuing 
to pay rent — No estoppel from asserting in 
a subsequent proceeding that rent was 
pavable only on the old scale. 13 R.D. 
859. Covenant against alienation— Transfer 
recognised by lessor — Effect. 1929 C. 

228. Permanent lease of vatan lands — 
Succeeding vatandar receiving rent for 
ratifying lease — Suit in eiectment — Estop- 
pel. 31 Bom.L.R. 218. See also 1938 P. 
435. Though a tenant can never be estop- 
ped from claiming occupancy rights in 
respect of land in an estate by reason of 
the Statute he will be estopped from say- 
ing that the land is an estate If he has 
previously taken it on the footing that it 
is not an estate it may be that the estoppel 
extends only up to his surrendering vacant 
possession; after he surrenders, he may 
agitate any question he likes. But he can- 
not keep the possession which he obtained 
by representing that he will not claim the 
land to be an estate. 119 I-C. 577=1929 M. 
529. Grant of permanent lease by holder 
of ganti interest — If estopped from saying 
that he was mere ryot — Purchaser at exe- 
cution sale is not estopped. 1928 C. 87. 
Landlord allowing exproprietary tenant to 
continue in possession after ejectment is 
estopped from denying status of the ten- 
ant. 14 R.D. 502; 15 R.D. 39. A usu- 
fructuary mortgagee cannot deny th<? title 
of the mortgagor and set up adverse posses- 
sion unless he actually leaves the .bolding 
and enters under a afferent status. 119* I. 
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C*’. 368=1929 A. 305, Mortgagee not to —Binding nature of arrangement. 10 O. 
question mortgagor's title — Hindu widow W.N. 201 l =1933 O. 142. Omission to ob- 
jecting mortgage for 99 years — Same j eel— Arbitration — Clause for reference in 
cannot be impugned by mortgagee — Widow voidable contract — Contract treated as, valid- 
to- be presumed to deal with property as and reference and award made — Subsequent 
owner. 1928 B. 380=il4 I.C. 377. Where avoidance of contract — Estoppel. 1933 
a. mortgagor refused possession when ac- Sind 207. An agreement between the Go- 
cording to the terms of the .contract he vemment and a grantee under a sanad was 
•was. .bound to give possession, the mort- based on the assumption that the lands 
gagor is precluded from asserting that the granted were Kadim In am. The grantee 
property is not liable to sale in satisfaction led the Government by his conduct to be- 
of the mortgage debt. ■ 116 I.C. 214=1929 lieve that he accepted the assumption and 
Lw'2$9. ■ See also 41 M. 259 (F.B.). Where obtained the benefit of a lower jodi. Held, 
a. petson admits liis character as mortgagee that the grantee was estopped from con- 
in .“civil suit, lie cannot subsequenily in a tending that the lands were not Kadim 
revenue suit plead that he .was not mort- Inam. 36 BomX.R. 1055. Cases relating 
gagee but a proprietor. 15 R.D. 94. See to waiver. 11 R. 79=143 I.C. 299=1933 
a5o 14 L.R. 2&1 (Rev.); 17 R.D. 404. A R. 52: 1933 L. 546. See also 171 I.C. 461 
muafidar who has mortgaged his muafi plots =1937 P. 399: 20 NX.J. 209. Mutation 
cannot assert against the mortgagee his proceeding — Offer to he bound by oath — 
own want of title. 1928 O. 336. . A person Decree passed on basis of oath — Re-opening 
creating a charge or a mortgage is estopped of matter in Civil Court. 151 I.C. 973= 
from saying that he is not entitled to create 1934 A.L.J. 92=1934 A. 300. Conduct — 
the charge or mortgage on the property. Plaintiff permitting a wooden platform to 
31 BomX.R. 439=119 I.C. 186=1929 B. 227. be placed before his shop — If estopped from 
Although if a person went into possession obiecting to erection of building. 1934 L. 
of properties under a will conferring a life- 900. See also 17 P. 358. The law of es- 
est^te oil him, he may be estopped from toppel will not be invoked in favour of a 
denying the title of the remainder-man, a party who comes to Court with dirty hands: 
person who entered into possession after where a suit between two co-tenants one of 
his. father’s death without any title at all whom claims to be sole tenant is compro- 
cannot be affected by any estoppel to which mised and one of them subsequently goes 
his father might have been subject, because behind it and revives the matter, the other 
his father had nothing to pass to him and will not be estopped from pleading the true 
he tpojc. nothing through his father. The facts. 18 R.D. 507. Where a defendant in 
mere fact that' he would have succeeded as his written statement in a former suit makes 
heir to his father if his father had left an admission regarding the title of a co-de- 
heri table estate does hot make him a privy fendant in that suit, those admissions do 
of his father for the purpose of the rule of not operate as estoppel in the absence of 
estoppel laid down in Board v. Board, proof that the co-defendant owing to the 
(1882) 9 Q.B.D. 48; 59 I- A. 268 — 1932 P. written statement acted in any way in which 
C. 1721=63 MX.J. 336 (P.C.) . See on this he would not have acted if the written state- 
section also 1932 A.XJ. 971=1932 P.C. 255 men t had not been filed. 190 I.C. 609= 
=63 M.L.J. 418 (P.C). The presence of a 1940 Rang. 136. The rule in this section is 
person at an adoption or^ his subsequent not modified bv sec. 43 of the Presidency 
acquiescence in the adoption cannot estop Small Cause Courts Act. 1940 M. 700= 
him from challenging the validity of the H940) 1 M.LJ. 605. Carriage of goods by 
adoption. He cannot dispute the fact of Railway — Declaration of value bv consignor 
thfe adoption, but its legality cannot be es- — Fixing of rate of carriage on basis of de- " 
tablished by* mere estoppel. 4 d BomX.R. claration — Loss of goods — Plea that value 
992. The belief induced in the person who declared not true value — Estoppel. 17 P. 
sets up an estoppel under sec. llo must be L.T. 268. 
one in a fact, not in a proposition of law. 

Hence a Hindu widow’s conduct in adopt- Sec. 116. — See notes under S. 115. Scope 
fag a boy without the authority of her hus- and principle of. See 19 Mad. 200; 37 A. 
band does not estop her from challenging 557 (P.C.); 44 C. 771; 35 CXJ. 146; 10 O. 
the validity of the adoption on the ground W.tf. 48=1933 O. 129. "At the beginning 
of the absence of her husband’s authority, of the tenancy”— Meaning of, 15 Pat.L.T. 
1943 KXJ. 514. Estoppel by conduct— *19=1934 P. 555. See also 186 I.C. 274. 
Adoption— Widow acting in pursuance of Even a mere attornment creates an estoppel 
power contained in will and adopting boy against the tenant but such estoppel is not 
—Representation and conduct Change of the same as the statutory estoppel under 
position— Will found invalid as such— sec. 116. There are other kinds of estoppel 
.Widow estopped from ,9?!? ® v^^ty between tenant and landlord falling outside 
oi adoption. 1939 M.W.N. 1148. Change the scope of sec. 116. Such an estoppel 
j ipqjtion— ‘Will found invalid as Mahome- would not prevent the tenant from show- 
fcaoupcihgof rights oj inheritance nng that he attorned in ignorance- of the fact 
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1 16. No tenant of immoveable property, or person claiming through, such 
. - , tenant, shall, during the continuance of the tenancy. 

Estoppel of tenant and - - * - - 

of 

possession. 


■ be permitted to deny that the landlord of such tenant 
licensee of person m ^ ^ ^ beginning of the tenancy, a tide to [sue# 


immoveable property ; and no person 'who- . came 
upon any immoveable property by the licence of the person in . possession 
thereof shall be permitted to deny that such person had a title to stioh pos* 
session at the time when such licence was given. ... 


that the person to whom he attorned had 
no title. A mere attornment does not create 
a new tenancy. The only effect of a mere 
attornment is the substitution of a new 
landlord in place of the old and the tenancy 
continues on the same terms. 47 Bom.L.R. 
209. I.L.R. (1945) Bom. 343=1945 Bom. 
399. Sec. 116 is not exhaustive and does 
not contain the whole law of estoppel. The 
sectioivin terms applies only to cases where 
the tenancy continues. A similar estoppel 
exists in the case of a tenant holding over 
and the tenant cannot deny his landlord’s 
title while he continues in possession. He 
must either give up possession or must have 
been evicted by title paramount. 22 Pat. 
513=A.I.R. 1944 Pat 77. Sec. 116 presup- 
poses that the person affected by the es- 
toppel is a tenant. Estoppel under the sec- 
tion arises therefore only when or after the 
tenancy is admitted or proved. LI-.R. (1943) 
Nag. 340. See. also 1944 A.L.J. (Supp.) 15; 
1942 N-L .J. 136. It is true that once a valid 
and subsisting lease is established between 
the parties, the lessee may be bound by the 
principle of estoppel and may be debarred 
from disputing the question of title of the 
lessor, .but that does not prevent the alleged 
lessee to deny the lease and to deny his 
own status as a lessee. He is bound by the 
rule of estoppel only when he acts as a les- 
see and in that capacity, tries to refuse the 
title of his own lessor. That well-esta- 
blished principle of estoppel as between les- 
sor and lessee as enacted in sec. 116 of the 
Evidence Act does not prevent any defend- 
ant to make out the case that he has never 
been a. lessee, and the lessee purporting to 
make him a lessee was never a valid docu- 
ment, and in that behalf, to plead such cir- 
cumstances as may invalidate the lease or 
otherwise make it null and void. 223 I.C. 
303. Section is applicable to the case of 
immovable property only. 4 R, 503=1927 
R. 94. It is only so long as the tenancy is 
subsisting and the tenant is in possession, 
that a tenant cannot set up the title of a 
third person. Where, before the lease is to 
take effect the lessee discovers that the les- 
sor had no title and takes a new lease from 
the real owner and enters into possession 
thereunder, he is not estopped from denying 
the first lessor's title. (1937) 1 M.L.J. 679 
=1937 ' Mad. 882=I.L.R. (1937) Mad. 638 
(F.B.). See also 17 Mys.LJ. 310. The rule 
of estoppel embodied in sec. 116 of the Evi- 
dence Act only applies to *he denial of the 


title of the landlord at the beginning of : the 
tenancy. The doctrine which operates T)et > 
ween landlord and tenant has rto application 
to the same parties, even while the tenancy 
exists when the question of title arises be^ 
tween them not in the relationship of land- 
lord and tenant, but of vendor and ’pur*- 
chaser. 1945 Mad. 321=(1945) i M.L.J. 
475. Once a complete relationship of landr 
lord and tenant is established, the rule of 
estoppel comes into operation and prevents 
the tenant from denying the authority dnd 
title which he admitted to rest in the land- 
lord who inducted him into possession of 
the land. 73 C.LJ. 281=1941 Cal. 408; 
See also 46 Mys.H.C.R. 547; 49 Mys.H.C. 
R. 287. A tenant cannot be permitted to 
show that in granting him the lease, the 
landlord acted as agent of another person 
who was the real owner, and that the lia- 
bility to pay rent to the lessor cannot be 
discharged by payment to that alleged 
owner. 53 L.W, 492=1941 Mad. 607h= 
(1941) 1 M.L.J. 554. Sec. 116. only estops 
a tenant from pleading that at the time* 6f 
leasing the land his lessor had no title; if 
the lessor - loses possession and the tetiaht 
becomes liable to another for the lent, hfe is 
hot estopped from disputing his leSsof^S 
claim, 1936 R.D. 384. See also 186 T/C. 
274;- 1940 A.W.R., (B.R.). 171. Sec.* 116 
does not estop a tenant from denying the 
right, as his landlord; of person who claims 
to have succeeded to the landlord who put 
the tenant in possessidn. 182 I.C. 533=^41 
P.L.R. 346=1939 L. 49. See also, 1940 Lhfti 
341. There is no warrant for holding that 
the estoppel under sed 116 only arises in 
favour bf a landlord who puts the tenant 
into possession. It is 'wide enough to cOve* 
any case of a grantee who occupies and 
enjoys under a grant disputing the grantor^ 
title. 47 Bom.Lr.R. 209. In new of sec. 
116, it is not open to a sub-tenant who* has 
executed a kabuilyat to deny the title and 
rights of the sub-tenant to lease land. 1942 
O.W.N. (B.R.) 381. In a suit by a land- 
lord for rent, it is open to the tenant tb 
plead in defence that the title of the plain- - 
tiff has, subsequent to the ’commencement 
of the tenancy, passed to somebody else, 
and that as such he was not entitled to the 
rent. Sec. 116 does not prevent a tenant 
from pleading that the title of the original 
lessor has since come to an end. 1939 A. 
L.J. 913=1939 All. 670. If a kanomdar at- 
tempts to resist a suit for redemption on 
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the ground that his landlord has lost his 
title by reason of a Court sale of his inte- 
rest in the property, it is notenough for the 
kanomdar, who is in the position of a lessee 
and a mortgagee to show that a third party 
had become the purchaser of the plaintiffs 
interest in the property. He must go fur- 
ther and prove that as the result of this 
purchase, there was an eviction of him by 
title paramount or an equivalent of some 
such eviction and that he attorned to the 
holder of the title paramount. If he does 
not prove these facts he still continues under 
the original tenancy and the bar imposed 
by sec. 116, Evidence Act, operates during 
the continuance of the tenancy which is 
not determined automatically by the Court 
sale. He would be estopped under sec. 116, 
until there is eviction by superior title or 
until lie surrenders possession. 1945 M. 
W.N. 233 (2) =58 L.W. 167 0)=(1945) 
1 M.L.J. 269. Party acquiring by adverse 
possession — Permissive possession after, no 
estoppel. 1929 R. 170. Section not exhaus- 
tive. 32 C.W.N. 867. Sec. 116 does not 
deal or profess to deal with all kinds of es- 
toppel or occasions of estoppel which may 
arise between landlord and tenant. It deals 
with one cardinal and simple estoppel and 
states it first as applicable between landlord 
and tenant and then as between licensor and 
licensee, a distinction which corresponds to 
that between the parties to an action for rent 
and the parties to an action for use and oc- 
cupation. The section postulates that there 
is a tenancy still continuing, that it had its 
beginning at a given date from a given land- 
lord. It provides that neither a tenant nor 
any one claiming through a tenant shall be 
heard to deny that that particular landlord 
had at that date a title to the property. In 
the ordinary case of a lease intended as a 
present demise, the section applies against 
the lessee, any assignee of the term and any 
sub-lessee or licensee. What all such per- 
sons are precluded from denying is that the 
lessor had a title at the date of the lease 
and there is no exception even for the case 
where the lease itself discloses the defect 
of title. TJhe principle does not apply to 
disentitle a tenant to dispute the derivative 
title of one who claims to have since become 
entitled to the reversion, though in such 
cases there may be other grounds of estop- 
pel, e.g., by attornment, acceptance of rent, 
etc . In this sense it is true that the princi- 
ple only applies to the landlord who “let the 
tenant in” as distinct from any other person 
claiming to be reversioner. Nor does the 
principle apply to prevent a tenant from 
pleading that the title of the original lessor 
has since come to an end. There is in En- 
glish case law some authority for the view 
that a tenant is only estopped from denying 
his landlord’s title if at the time when he 
took bis lease he was not already in posses- 
of the land. But in sec. 116 the Indian 
Xeg te la fa re has formulated no such condi- 


tion. 41 C.W.N. 1253=1937 P.C, 251t= 
(1937) 2 M.L.J. 286 (P.C.). A lessee of 
land is under an obligation to surrender 
possession of the premises demised to his 
lessor from whom he derived possession; 
and until he fulfils that obligation, he is 
bound to pay his lessor either rent or dama- 
ges for use and occupation. It is no doubt 
open to the sub-lessee to show that his title 
having expired he has surrendered posses- 
sion to the original landlord from whom 
his lessor derived possession or to a person 
claiming by title paramount. In such cases 
no question of estoppel would arise; hut 
when he is unable to plead a valid defence 
to his obligation to surrender possession, 
it would not be open to him to resist his 
lessor’s demand for damages for the use 
and occupation during the period he has 
been in possession until he surrenders pos- 
session to the lessor. Even though, there- 
fore, the original lessee’s title may have ex- 
pired, by the expiration of the term of his 
lease, until the sub-lessee shows that he 
has renounced the obligation of surrender- 
ing possession to him by commencing to 
hold under some other person either the 
landlord of the original lessee, (i.e., his les- 
sor) or a person claiming by title paramount 
or by delivering possession to him, the mere 
fact that the original lessee’s title has ex- 
pired is no defence to a suit by him against 
the sub -lessee for arrears of rent or dama- 
ges for use and occupation. 1937 M. 478 
—■(1937) 1 M.L.J. 566. A tenant cannot 
escape estoppel merely by saying that his 
tenancy under the landlord was terminated 
either by delivepr of possession under a de- 
cree. for possession or by the landlord’s own 
act in determining the tenancy and bring- 
ing the suit for ejectment. Nor an he es- 
cape it merely by saying that he came to an 
arrangement with a third person claiming 
a paramount title and attorned to him. 
The estoppel, however, disappears if the 
landlord’s title is extinguished subsequent 
to the inception of the tenancy, or if there 
is eviction by title paramount. No phy- 
scal dspossessioa. by the person claiming 
paramount title is necessary. If the true 
owner is aimed with a legal process of 
eviction which cannot be lawfully resisted, 
even though the tenant is put out of posses- 
sion, the threat to put him out of posses- 
sion amounts in law to eviction. If, under 
such circumstances, the tenant, openly and 
to the knowledge of his landlord, attorns 
to the true owners, the estoppel is gone. 
The attornment, however, must be under 
compulson, and the party evicting must 
have a good title and the tenant must have 
quitted against his will. 22 Pat 513=1944 
Pat. 77. Ejectment suit by landlord — Ad- 
verse rights claimed by tenant — Independent 
suit as the remedy. 1928 C. 546; 35 C.W. 
N, 652. Sec. 116 presupposes a provable 
contract of tenancy. When there is no 
denial of the landlord’s ttle but only a de- 
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nal of a contract of tenancy, the section is 
not a bar. There can be no estoppel on 
a matter of law. 164 I.C. 557=19 N.L.J. 
179=1936 N. 174. See also 1944 R.D. 
377=1944 A.W.N. (Rev.) 200. If once 
the relation of landlord and tenant is esta- 
blshed between the parties, the tenant 
would be estopped from disputing the land- 
lord’s tide. There are no words m sec. 116 
to show that the tenant must be put into 
possesson by the landlord in order to es- 
top the tenant from disputing the landlord’s 
title. 30 Bom.L.R. 741=1928 B. 265; 139 
I.C. 46=33 P.L.R. 799 (2); 36 Bom.L.R. 
1074. Sec. 116 does not estop a tenant 
from denying the right as his landlord, of 
person who claims to have succeeded to 
the landlord ^vho put the tenant in possess- 
sion. 1939 L. 49. Where the rent suit 
is brought by the daughters claiming to be 
heirs to the leasehold rights alleged to be 
the stridhan of their mother, though the 
tenants cannot dispute the title of their 
mother at the commencement of the lease 
they can dispute the derivative title of the 
plaintiffs. It is in such a case incumbent 
upon the plaintiffs to prove that the lease- 
hold rights in question were the stridhan 
of their mother and they are entided to 
inherit the said rights according to Hindu 
Law. 1940 Lah. 341. Sec. 116 of the Evi- 
dence Act only estops a tenant from disput- 
ing his landlord's title during the continu- 
ance of the tenancy. Where the tenancy 
originated in a lease, the estoppel continues 
even after the expiratipn of the period of 
the lease, unless the tenant has openly 
surrendered possession or has at least given 
notice to his landlord that he claims under 
his own title. But in the absence of evi- 
dence to prove that the tenant paid rent 
to the landlord after the expiry of the 
lease, or that the landlord assented to the 
possession of the tenant after the determi- 
nation of the lease or that the tenant ac- 
cepted the title of the landlord alter that, 
it cannot be inferred that the relationship 
of landlord and tenant continued after such 
determination, and Art. 139 of the Limita- 
tion Act bars any suit to recover posses- 
sion from the tenant after the expiry of 
twelve years from the date when the ten- 
ancy was determined. When the tenant has 
proved that the tenancy has been deter- 
mned by efflux of time it is for the land- 
lord to prove that any tenancy was created 
or arose after such date. 176 I.C. 84=46 L. 
W. 848=1938 M. 73. A tenant is not 
estopped merely because, by the tenancy 
he acknowledges the title of his landlord, 
and a tenant may always explain and there- 
by render inconclusive acts done through 
mistake or misapprehension. It is permis- 
sible to a tenant to deny his lessor's title 
if it is shown that he executed the lease in 
ignorance. 177 I.C. 599=1938 R. 227. 
Tenant can set up his own title against 
third person though not against landlord. 


1930 A. 299. If a tenant desires to chal- 
lenge the title of the landlord, he must quit 
the land. 1928 R. 162. The tenant is con- 
cluded for ever from filing a suit on his 
title if a suit is filed against him in eject- 
ment during the continuance of the ten- 
ancy and is decreed against him. 1928 R. 
162. If a tenant has been let into possession 
by a landlord he cannot deny and set up 
adverse title. 20 C.W.N. 1335; 34 B. 329: 
28 M. 526; 51 B. 43=1927 B. 129; 103 
I.C. 421 — 1927 L. 626. Tenant cannot deny 
landlord's title until smd only until he 
surrenders possession. 101 I.C. 771; 97 I. 
C. 992. See also 1938 N.L.J. 317 f= 1938 
N. 506; 104 I.C. 892; 55 M. 601=1932 
M. 298=62 M.L.J. 313; 1934 L. 445. 
Where the defendant's father who held 
shop as a tenant under the predecessor in 
title of the plaintiff fell in arrears of rent, 
and the defendant undertook to pay the 
arrears and to execute a sarkhat it must be 
deemed that there was surrender by the 
father of the defendant followed by the 
defendant being let into possession tinder 
the lease executed by him in favour of the 
plaintiff. The defendant, in such circum- 
stances, is estopped from denying the title 
of the lessor. 1937 O.W.N. 49=1937 O. 
113. See also 42 C.W.N*. 1022. However 
defective it may be, tenant holding over 
is in no better position. 6 R. 657. See also 
32 C.W.N. 867=1934 C. 499. The ten- 
ant's estoppel operates even after the ter- 
mination of the tenancy and even though 
the defendant is sued as a trespasser. 
(Ibid.) Where a person in possession of 
land executes a kabuliyat, he is bound by 
the kabuliyat and estopped from challeng- 
ing the title of his landlord unless he can 
prove fraud, misrepresentation, coercion or 
mistake. (1935 O.W.N. 449 Foil.) 171 I. 
C. 84=1937 O.W.N. 1030=1937 O. 505. 
Where lease was executed through ignor- 
ance or fraud, no estoppel. 1926 C. 720. 
If the lessor loses possession and the ten- 
ant becomes liable to another for the rent, 
he is not estopped from disputing his les- 
sor's claim. 1936 R.D. 384. No estop- 
pel in case of tenant evicted actually or 
constructively by true owner. 23 L.W. 
296. A tenant may dispute his landlord's 
title if he has been evicted by title para- 
mount or if under threat of eviction by a 
party having a title paramount he has 
attorned as tenant. But if the tenant has 
attorned voluntarily, he is estopped from 
denying the landlord’s title. 1934 M. 197= 
66 M.L.J. 355. Where. a tenant bring al- 
ready in possession has made an attorn- 
ment or acknowledgment of the tenancy, 
he may show that he did so through ig- 
norance, mistake or the like. 112 I.C. 
382; 150 I. C. 898=1934 R. 139; 

1937 P. 27=167 I.C. 141; 1937 O. 505= 
1937 O.W.N. 1030 or that the contract of 
tenancy is void. 1928 B. 265. Such a 
tenant may set up adverse possession against 
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1 1 7. No acceptor of a bill of exchange shall be permitted to deny that the 
drawer had authority to draw such bill or to endorse 
it ; nor shall any bailee or licensee be permitted to 
deny that his bailor or licensor had, at the tim. when 

. ... . .. the bailment or licence commenced, authority to mair. 

such bailment or grant such licence. 

' .J* ** f 

*: Explanation (1). — The acceptor of a bill of exchange may deny that the 

bill, was really drawn by the person by whom it purports to have been drawn. 

Explanation (a). — If a bailee delivers the goods bailed to a person other than 
the bailor, he may prove that such person had a right to them as against the bailor. 

CHAPTER IX. 

Of Witnesses. 

1 18. All persons shall be competent to testify unless the Court considers 


* Estoppel' of acceptor of 
bill of exchange, bailee or 
licensee. ‘ 


hew landlord without surrendering posses- 
sion. to him. 167 I.C. 141=1937 P. 27- 
Mere attornment after previous possession 
as proprietor would not „ raise estoppel. 
1928 P. 284=113 I.C. 703. Person attorn- 
jing.'to. lessors as tenant cannot question 
title .of lessors. 1927 C. 941. See also 
1937 O. 505; (1941) 1 M.L.J . 554; 26 A. 

L. J.. 1255=110 I.C. 376=1928 A. 650. 
Lessors also are estopped from denying 
validity of lease. 1926 C. 882. Verbal 
lease. for more than one year — Tenants in 
possession — Liability for rent — Invalidity 
of , lease-rr-Effect .of, . 148. X £ r . 684=1934 P. 
369: If "a tenant is inducted on «r land by 
a person, the 1 tenant cannot question the 
title of that person who has so inducted 
him on the land. The tenant is thus estop- 
ped from raising the question that the 
person letting him, into possession is merely 
a benamidar. 63 C. 763=161 I.C. 468= 
40 C.W.N. 460=193 6 C. 93. See also 41 

M. 461; 24 C. 411; 26 M.L.J. 597; 58 C. 
1371=1931 C. 167; 36 Bom.L.R. 1074. 
As to licensee’s estoppel, see 39 C. 439; 
42 C. 262. See also 60 I. A. 297=60 C. 
980=64 M.L.J. 103 (P.C.). The repre- 
sentatives in interest of the lessee are 
estopped from questioning the title of the 
lessor, even if the lessee had not been in- 
ducted on the land by the lessor. 42 C. 
W.N. 1032. Adverse possession cannot be 
set up by the tenant against the landlord. 
45. I.C. 656; 30 I.C. 218. Plea of title in 
third person, see 7 C.W.N. 596; 15 M. 
L.J. 368. In a suit in ejectment where the 
defendant relies on the title of a third party 
having no other title to rely on, it is always 
open to the plaintiff to displace the title of 
the. person so set up by showing that he 
was a party to the litigation which has ne- 
gatived that title. Whatever would estop or 
bar the person whose title is set up must al- 
so bar the person pleading jus tertii whether 
'lie estoppel is by. record deed or in pais. 

M.W.N. 299=1937 M. 544. A mort- 
^ ^ ^ h». mortga- 



gor on the date of the mortgage. It is, how- 
ever, open to him to assert that on the death 
of the mortgagor, persons who are his heirs 
under the liindu law did not succeed to 
his occupancy rights in accordance with the 
special rules laid down in Act XII of 1881. 
122 I.C. 414=1930 A 108. See also 38 L. 
W. 266=1933 M. 635; 53 L.W. 492-(1941) 
1 M.L.J. 554. Sec. 116 merely states that 
the licensee ought not to deny the title of 
the licensor. It does not slate that every 
license is revocable at the instance of the 
lessor. Consequently the licensee is not 
prevented from asserting that he must not 
be turned out. 7 R 617. 

Sec. 117.— See 36 B. 455=12 I.C. 257 
(estoppel between banker and customer). 
It is not open to the defendant to show that 
the signatory was in reality acting for an 
undisclosed principal, whether the defend- 
ant is a drawer or an acceptor. 117 I.C. 
160=1929 Sind 172 (1). 

Sec. 118: Scope of Section. — Sec. 118 
suggests that in India the rule generally is 
m favour of the admission of all the evi- 
dence of doubtful character though the 
weight to be attached will be a matter for 
the c ourt s discretion. 34 I.C. 976=18 Bom. 
UK. 200. Where a young child is called 
as a witness the first step for the Judge or 
Magistrate to take is to satisfy liimself by 
questioning the child that it is a competent 
witness within the meaning of sec. 118. 
1939 Rang. 402. 45 I.C 497=20 Bom.L.R. 
S^ S ^ als< i 15 M ys.L.J. 217=42 Mys. 
H.C.R. 295. Sec. 118 vests in the Court 
me discretion, to decide whether an infant 
is or is not disqualified to be a witness by 
reason of understanding or lack of under- 
stanamg; but this discretion must be exer- 
cised in a judicial manner. No doubt, the 
proposition that the competency of the wit- 
ness to understand and give rational ans- 
wers should be tested by Court, by interro- 
gating him before his examination is com- 
menced, is not quite justified by the pro- 
visions of the section. But such 3 course 
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that they are prevented trom understanding the ques- 
Wh0 may Wy ’ tions put to them or from giving rational answers tp 

those questions, by tender years, extreme old age, disease, whether of body or mind, 
or any other cause of the same kind. 

Explanation . — A lunatic is not incompetent to testify , unless he is prevented 
by his lunacy from understanding the questions put to him and giving rational 
answers to them. . 

1 19. A witness who is unable to speak may give his evidence in any other 
u . manner in which he can make it intelligble, as by 

Dumb witnesses. writing or by signs ; but such writing must be written 

and the signs made in open Court. Evidence so given shall be deemed to be oral 
evidence. 

120. In all civil proceedings the parties to the 
suit, and the husband or wife of any party to the suit, 
shall be competent witnesses. In Criminal proceed* 
ings against any person, the husband or wife of such 
person, respectively, shall be a competent witness. 

12 1. No judge or Magistrate shall except upon the special order bf some 
r j Court to which he is subordinate be compelled to 

Judges an agis es. answer any questions as to his own conduct in Court 
as such Judge or Magistrate, or as to anything which came to his knowledge in 


Parties to civil suit and 
their wives or husbands. 
Husband or wife of person 
under criminal trial. 


should be pursued where the circumstances 
of the case make it plainly desirable. 43 C. 
W.N. 1117. Witness 'may be competent 
without being compellable. See Field, p. 
402 (6th Ed.). Test of competency is that 
witness should be able to understand ques- 
tions put to him. 102 I.C. 349=8 P.L.T. 
594; 1928 L. 903; 1930 Sind 120 (under- 
standing is the sole test of competency) . 
The absence of such examination does not 
invalidate the trial. 41 C. 406 — 14 Cr.L.J. 
485. As to competency to testify, see also 
23 A. 90: 11A. 180. As to child witness, 
see also 15 Cr.LJ. 161; (1941) 2 Cal. 

180; 20 Bom.L.R. 365; 16 B. 359; 16 M. 105; 

10 A. 207; 3 P.L.T. 649=66 I.C. 73; 41 
M. 365=34 M.L.J. 460; 1928 L. 903; 1930 L. 
337. Should not be examined if unable to 
give relevant information. Notwithstanding 
sec. 5 of the Oaths Act, a child's evidence 
is not inadmissible merely on the ground 
that no oath was administered to it. bee. 
13 of the Oaths Act governs such cases. U 
I C. 737=38 M. 550. When two persons 
though accused of complicity in the same 
offence are tried separately, each is a com- 
petent witness at the trial of the other, 
though the case could be different if they 
are tried together. 45 C. 720—22 C.W.N. 
405. Evidence of husband to disprove ac- 
cess on the question of legitinia^ of child 
bom during wedlock. See 33 M. 466=25 M. 
L.J. 594. As to competency to tesUfy of a 
person who is unable to understand oath 
and its significance, see 10 O.C. 337— 7 Cr. 
L T 89; 20 Bom.L.R. 305. Police officers as 
witnesses. 6 C.P.L.R. (Cr.). 1 Accom- 
plice evidence. 8 P.R. 1904 (Cr.). Evi- 
dence of witness illegally pardoned by 
pcdice. 16 B. 661— Rat. 776. See also 19 
B. 363. Unless there is something shown 
' against the witness, : Jus evidence. should not 


be discarded merely because he is related 
to the party when h& is a man who prima 
facie must be regarded ' as respectable and 
reliable. 145 I.C. 330=1933 R. 162.. 

Sec. 119.— See 5 O.C. 246. Sec. 119 ap- 
Iies to the case of a -witness who has taken 
a religious vow of silence and gives his evi- 
dence in writing to questions put to him. 

It is not the practice of the Courts to force 
any man to act contrary to hi$ religious 
convictions so long as his acts are legal, and 
if a witness's religion forbids him to speak 
the Court will not compel him to speak and 
he must be deemed “unable to speak” with- 
in the meaning of sec. 119. The evidence 
of such a witness given and taken in writ- 
ing in open Court is properly taken and is 
not inadmissible, 20 Pat 898=1942 P.W.N. 
23=23 Pat.L.T. 332=1942 Pat. 183. When 
a witness is so deaf and dumb, that it is 
impossible to make him understand the 
question put to him, in cross -exa min ation, 
he cannot -be a competent witness and. his 
evidence ought to be struck out and a con- 
viction based solely on his evidence ought 
to be quashed. 14' I.C 655=1912 M.W.N. 
100 . 

Sec. 120: Illustrative Cases. — Where the 
husband in divorce proceedings relied on 
the birth of a child as evidence of adultery 
under secs. 118 and 120, his evidence as to 
non-access was admissible. 38 M. 466=25 
M.LJ. 594. A child bom 11 months after 
the marital intercourse between Its parents 
had ceased, is illegitimate. (Ibid.) A per- 
son against whom are launched proceedings 
for order for maintenance tinder sec. 488, 
Cr.F. Code, is competent witness on his 
own behalf in such proceedings. 18 A. 107. 
See also 16 C 781; 5 P.R. 1914 (Cr.); 7 G 
P.L.R. 127; 19 P.R. (Cr.) 1903. 

Sec. 121. — As to the principle of the sec* 
.don, see 3 A- 573;.8.M„at 177; .2 Weir .777 
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Court as such Judge or Magistrate ; but he may be examined as to other matters 
which occurred in his presence whilst he was so acting. 

Illustrations* 

(a) A, on his trial before the Court of Session, says that a deposition was improperly taken 
by B, the Magistrate. B cannot be compelled to answer questions as to this, except upon the special 
order of a superior Court, 

(b) A is accused before the Court of Session of having given false evidence before B, a Magis- 
trate. B cannot be asked what A said, except upon the special order of the superior Court. 

(r) A is accused before the Court of Session of attempting to murder a police officer whilst 
on his trial before B, a Sessions Judge. B may be examined as to what occurred. 

132, No person who is or has been married shall be compelled to disclose 
any communication made to him during marriage by 
Communications during a ny person to whom he is or has been married ; nor 

mamagc ‘ shall he be permitted to disclose any such communi- 

cation, unless the person who made it, or his representative in interest, consents, 
except in suits between married person, or proceedings in which one married person 
is prosecuted for any crime committed against the other. 

123. No one shall be permitted to give any evidence derived from unpub- 
lished official records relating to any affairs of State, 
Evidence as to affairs of exce pt with the permission of the officer at the head 

Statc * of the department concerned, who shall give or with- 

hold such permission as he thinks fit. 


=6 M.H.CR. App. 42; 12 Cr.LJ. 2 77t= 
10 IX. 917; 20 C. 857. 

Scope of Section#. — Questions mentioned 
in secs. 121, 124 and 125 are not barred. 
The witness has simply a privilege of re- 
fusing to answer them and a Magistrate 
may warn the witness of his privilege. But 
he cannot disallow such questions. 10 I.C. 
917=12 Cr.LJ. 277. As to whether a Judge 
can be witness in a case tried by himself, 
see 4 B.L.R. (Cr.) 15; 20 W.R. (Cr.) 76; 
2 C. 405; 23 W.R. (Cr.) 60; 23 C. 328 ; 24 
C. 167; 19 M. 263; 10 B.H.C.R. 81; 28 C. 
709; 5 C.W.N. 846; 4 CW.N. 604 ; 7 W.R. 
190. « < 

Sec. 122: Scope of Section.— See 22 M. 
1 at 3; 35 Bom.L.R. 174=1933 B. .153. 

Application of Section. — The restriction 
in sec. 122 is not one that can be waived or 
that a Court can relax, so that disclosure by 
a widow of certain communications made 
to her by her husband immediately before 
his death cannot only be not compelled but 
should not be permitted at alL 23 I.C. 511 
=40 C. 891. Under sec. 12 2, the consent 
to^ the evidence being given cannot be im- 
plied. It is inoimbent upon the Court to 
ask a party against whom the evidence is to 
be given whether he or she would consent 
to the evidence, being given and not to ad- 
mit it unless such consent is given. 171 I. 
C. 529=38 Cr.LJ. 1089=1937 R. 347; 27 P. 
R, (Cr.) 1913=19 I.C. 1004. No statement 
of an incriminating nature made by the ac- 
cused as to her guilt under sec. 302 to her 
husband could be received in evidence. 
1923 L. 40 (10 P.R. 1914, Foil) See also 
27 I C. 664=34 P.R. 1914 (Cr.); 14 Cr.L. 
J. 273f=19 I.C 705. A woman's confession 
her h u sb a n d is Inadmissible in view of 
V A* Offleuoe against a person in the 


section does not include an offence against 
a son though it may cause grief to the 
father. 10 P.R. (Cr.) 1914; 25 I.C. 525. 
Communication by an arbitrator to his wife 
shortly before his death that he accepted 
bribe from a party can be permitted to be 
disclosed only if sec. 122 is fulfilled. 1930 
L. 280 (2). On u trial for breach of trust 
by a public servant, a letter of the accused 
to his wife found by the police was held 
admissible against him in evidence. 22 M. 1. 

Secs. 122 and 123. — See 45 L.W* 470= 
(1937) 1 M.L.J. 613. 


Sec. 123.— The privilege in respect of offi- 
cial and State documents from production 
m Court is a narrow one, most sparingly to 
be exercised. Scope of privilege pointed 
out. 35 C.W.N. 1121=61 M.L.J. 943 (P. 
£*)• See also 1944 Sind 145. Under sec. 
123 when a Government official desires to 
claim privilege, it is desirable, even if it is 
not essential, that he should put in a state- 
ment stating that he has considered the 
documents carefully and has come to the 
conclusion that they cannot be produced 
without injury to the public interests. He 
ought not to take the responsibility of with- 
holding production except in cases where 
the public interest would otherwise be 
damnified, ^ for ^ example, where disclosure 
would be injurious to national defence, or 
to good diplomatic relations, or where the 
practice of keeping a class of documents 
secret is necessary for the proper function- 
's of the public service. 1946 N.L.J. 205. 
For the purpose of sec 123 the Court can- 
not be invited to discuss the question if a 
particular document falls within the descrip- 
J>on of > unpublished official record.'” 
The decision of the public officer concerned 
is final on that question. (8 Q.B. 255: 48 
C. 304; 1930 U. 942, Foil.) 8 MycLJ. 474. 
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The Zaildari book and an application by 
the Zaildar to the Collector praying for the 
deletion of certain remarks therein, are not 
in their very nature unpublished official re- 
cords, and no privilege in respect of these 
documents can, therefore, be claimed under 
sec. 123. The Head of Department may 
be the final judge as to whether a certain 
document does or does not relate to mat- 
ters of state but he cannot be the final Judge 
as to whether the document has been pub- 
lished or not and whether it is official or 
not 48 P.LR. 41. The use of the word 
‘concerned' in relation to the head^ of the 
department shows that the affidavit must 
contain a sworn statement by the head of 
the department in whose custody the docu- 
ments happen to be at the time when dis- 
covery and production is claimed. T he prin- 
ciple and the foundation on- which sec. 123 
rests is concern for the public interest. 
If an affidavit is made by the head of the 
department that he does not wish tp pro- 
duce certain documents as they constitute 
unpublished official records relating to 
affairs of State he is deposing by implication 
that the production of those documents will 
be prejudicial to public interest. The words 
“Head of the Departments concerned” are 
not only applicable to the Ministers in the 
case of Provincial Government and to the 
Members of the Viceroy Executive Council 
so far as the Central Government is con- 
cerned. Therefore the affidavits by the 
Chief Secretary of Provincial Government 
or Home Secretary of Central Government 
are good. A.I.R. 1944 Lah. 209. See also 
1944 Sind 145. Record evidencing inter- 
ference by Government with pending judi- 
cial proceedings — If privileged. Depart- 
mental enquiry papers are not unpublished 
document relating to affairs of State. See 
161 I.C. 668=1936 K. 25. . _ _ 

Secs. 123 and 124: Public officer— duty of 
Court-— Where a public officer declines to 
produce certain document claiming privi- 
lege un der secs. 123 and 124, it is for the 
Court to satisfy itself that the documents 
relate to any State affair or that their pro- 
duction will be detrimental to public inte- 
rests and it is not for the public officer to 
decide whether the documents are privi- 
leged. The privilege regarding production 
of documents is a narrow one and the mere 
fact that their production is likely to preju- 
dice the Crown's case is no reason i for their 
non-production. 161 I.C. 668 — 1936 N. 25. 
Statements made to and recorded by a 
Forest Range Officer in the course of an 
investigation into an offence under the 
Madras Forest Act do not relate to any 
affairs of State nor can they be said to be 
. co mmuni cations made in official confidence 
the disclosure of which would be injurious 
to public interests. No privilege can be 
claimed in respect of such statements under 
secs!l23 andl24. It will be for the Court 
after perusing the statements and 
mg the jeCfious ns to their admissibility 
to decide 

not 1937 M.W.N. 322=45 L.W. 470= (1937) 
C.C.M. — 307 


1 M.L.J. 613. Where the State is not a 
party, the following rules govern the ques- 
tion of production of records, claim of privi- 
lege, etc. — (1) All documents called for 
must be produced. (2) In case of State 
documents the privilege should be claimed 
by the witness who is summoned to produce 
them. (3) When objection is taken the 
Court cannot inspect the document but can 
take other evidence to determine its nature. 
(4) Ordinarily it is enough if the head of 
the department certifies that it refers to an 
affair of state. (5) The Court need not ac- 
cept it as final but may require further evi- 
dence. (6) If the Court decides that it is 
not privileged, the document should be 
tendered in evidence. (7) If the Court con- 
siders it a State document it cannot be ad- 
mitted in evidence unless with the permis- 
sion of the head of the department. 1938 
N. 358. The accidents' register kept by a 
medical practitioner is not a privileged docu- 
ment, and a Magistrate cannot therefore' 
refuse to cause production of the same. 
1939 M.W.N. 1128 (2)=S0 L.W. 796=1940 
Mad. 240. Under sea 123 it is only when 
the document deals with affairs of State 
that privilege can be rigihtfully claimed un- 
der the section. The diary' of a foot consta- 
ble who was shadowing the movements of a 
suspect could not possibly become an affair 
of State within the accepted meaning of the 
words. 188 I.C. 717=42 P.LR. 484=1940 
Lah. 217. 

Secs. 123, 124 and 125.— A Police wit-, 
ness in proceedings under Ch. VIII, Cr. 
P. Code, cannot claim, privilege when ask- 
ed about a statement made or given to him 
by one of the witnesses. If such a state- 
ment was given in the course of an in- 
vestigation, the plea of privilege might be 
based on sec. 124 of the Evidence Act, 
as sec. 125 refers to information given be- 
fore the initiation of proceedings and sec. 
123 cannot apply. Such a plea of privilege 
cannot be allowed, for a statement by a 
person who afterwards gives evidence as 
to the facts in that statement cannot be 
said to have been a statement made m 
official confidence, nor can a police officer 
be heard to say that tine public interest will 
suffer if the accused sure allowed their right 
of cross-examination. I.L.R. (1942) Kar. 
252=A.I.R. 1942 Sind 122=44 Cr.L.J. 
378. 

Secs., 123, 124 and 162. — Sec. 162 deals 
with the production of documents in ans- 
wer to summons and it is obligatory on a 
witness so summoned, to produce the docu- 
ments called for by the Court; he has no 
right to determine whether the documents 
shall be produced. When producing thfam, 
it is for him to claim privilege, if the docu- 
ments are privileged, and it is the duty 
of the Court to determine whether the docu- 
ments shall be admitted and exhibited. 
Secs, 162 and 123 protect the discovery of 
documents relating to matters of State. 
There is differ e nce between a private wit- 
ness called upon to produce documents 
and a public officer summoned to produce 
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commumca- 


Explmation . — “ Revenue-officer ** in this section means any officer em- 
ployed in or about the business of any branch of the public revenue.] 

126, No barrister, attorney, pleader or vakil shall at any time be permitted, 

. . unless with his client’s express consent, to disclose 

.ProfesKmal commimica- communication made to him in the course and for 

the purpose of his employment as such barrister, 
pleader, attorney or vakil, by or on behalf of his client, or to state the contents or 
•condition of any document with which he has become acquainted in the course 
and for the purpose of his professional employment, or to disclose, any advice 
given by him to his client in the course and for the purpose of such employment : 

Provided that nothing in this section shall protect from disclosure — 

(1) any such communication made in furtherance of any [illegal] 1 pur- 
pose ; 

(2) .any fact observed by any barrister, pleader, attorney or vakil, .in the 
course of his employment as such, showing that any crime or fraud has been com- 
mitted since the commencement of his employment. 

It is immaterial whether the attention of such barrister, [pleader] a , attorney 
or vakil was or was not directed to such feet by or on behalf of his client. 

Explanation . — The obligation stated in this section continues after the em- 
ployment has ceased. 

Illustrations. 

(«) A, a client, says to B, an attorney — “ 1 have committed forgery and I wish you to defend 

*oe.” 

As the defence of a man known to be guilty is not a criminal purpose, this communication is 
protected from disclosure. 

{b) A, a client, says to B, an attorney — “ I wish to obtain possession of property by the use 
of a forged deed on which I request you to sue.” 

The communication, being made in furtherance of a criminal purpose, is not protected from 
disddsure. 

W d, being charged with embezzlement, retains B, an attorney, to defend him. In the 
course* of the proceedings, B observes that an entry has been made in A 9 s account book, rfrnjtfe ifi g 
A wife the sum said to have been embezzled, which entry was not in the book at the cammehoemcnt ' 
of his employment. 

This being a feet observed by B in the course of his employment, showing that a fraud has 
been c ommitt ed since the c omm e nc e m en t of the proceedings, it is not protected from disclosure. 


LEG. REF. 

^Substituted for the word “criminal” by 
Act XVIII <A 1872, $ec. 10. 

^Inserted by Ibid. 

it protects the name of a spy or inform- 
ant no* the nature of the information and 
it has no application to an informant who 
lays a sworn information and thereby initi- 
ates criminal proceedings. This rule is 
dearly applicable to gambling cases. 29 
I.C. 79=16 Cr.L.J. 447. ■ In criminal 
prosecutions the witnesses for the Crown 
are privileged from disclosing tne channel 
through which they received or communi- 
cated information. But this privilege can- 
not beefeimed by a detective. 42 C. 957 
=19 C.W.N. 676. 

See. 126.— Sec. 126 is not restricted 
only to oral communications made to the 
pleader by the client, but extends also to 
facts observed by the pleader in the course 
of and for the purpose of his employment 
and he is not hound to disclose them with- 
out the consent of the client. 152 I.C. 
164==1934 L. 269. The privilege afforded 
to a legal, adviser under sec. 126 is of a 
very limi ted character. It protects only 
saefc < ^nun» c^rions,as are made to the 
lepl WEhfer in confidence, in the course 


confidence then, communication is in no 
sense privileged.’ 1933 Sind 47. A failure 
on the part of a client 1 to claim privilege 
when he is under cross-examination does 
not amount td “express consent” given by 
him to his legal adviser to disclose a com- 
munication which is otherwise privileged 
under the section. (Ibid.). There is no 
privilege to communications made before 
the creation of the rdationship of pleader 
and a client. Where two persons have a 
dispute about a claim made by one of 
them upon the other and both seek the hrlp 
of a pleader, and one of them makes a 
statement to the pleader, the statement so 
made to the pleader by one of the parties 
is admissible. The test is whether the com^ 
munication is made to the witness is his 
character of legal adviser. Further, v i « 
order to attract sec. 126 the communi- 
cations by the party to’ his pleader must be 
confidential. 58 C. 1379=1932 C. 148. 
But the mere presence of friends of clients 
specially when such friends occupy more 
or less the same position as he himself, does 
not destroy .the privilege. 1933 Sind 47. 
There must be definite charge of fraud and 
something to support the charge befofg the. 
claim of privilege can be overruled; and* the 
legal practitioner can then beri^tiy /inom- 
polled to .aftstofc* fetf <$ 
to the coud>feQfeof;ttt^c^ifet JfeA 
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. 127* The provisions of section 126 shall apply 

app y to interpreters, and the clerks or servants of barristers, 
pleaders, attorneys and vakils. 

If any party to a suit gives evidence therein at his own instance or, 
• , , . otherwise, he shall not be deemed to have consented 

volm^^g by the r eb y ^ disclosure as is mentioned in section 


126 to 
interpreters, etc. 

128. 


126 ; and, if any party to a suit or 


calls 


any such barrister, [pleader], 1 attorney or vakil as a witness, he shall be deemed 
to have constented to such disclosure only if he questions such barrister, attorney 
or vakil on matters which, but for such question, he would not be at liberty to 
disclose. 

129. No one shall be compelled to disclose to the Court any confidential 
communication which he has taken place between him 
and his legal professional adviser, unless he offers 
himself as a witness, in which case, he may be com- 
pelled to disclose any such communications as may appear to the Court neces- 
sary to be known in order to explain any evidence which he has given, but no others. 

130. No witness who is not a party to a suit shall be compelled to produce 
his title deeds to any property or any document in 
virtue of which he holds any property as pledgee or 
mortgagee, or any document the production of which 

might tend to criminate him, unless he has agreed in writing to produce them 
with the person seeking the production of such deeds or some person through whom 
he claims. 

131. No one shall be compelled to produce docu- 
ments in his possession, which any other person would 
be entitled to refuse to produce if they were in his 
possession, unless such last-mentioned person consents 
to their production. 

A witness shall not be excused from answering any question as to any 
matter relevant to the matter in issue in any [suit 
Witness not excused from or m any civil or criminal proceeding, upoh the ground 
auswcrill ? 71 .ground that that the answer to such question will criminate, or 
answer will criminate. ^ ^ w directly or i^frcctly to criminate, such 

witness, or that it will expose or tend, directly or indirectly to expose, such witness 
to a penalty or fofeiture of any kind : 


Confidential conunnuica* 
tions with legal advisers. 


Production of title deed of 
witness, not a party. 


Production of documents 
which another person, having 
could refuse to 


produce. 

132. 


* LEG REF 

inserted by Act XVItt of 1872, sec. 10. 


that it was in his possession. 144 I.C. 175 
=1933 R. 61 (2). The Court cannot rule 
out the. evidence of a counsel as ‘nadmissi- 
ble on the ground of the incompetency of 
the counsel to be a witness. 24 I.C, 165= 
12 Cr.LJ. 429. On this section, see also 3 
A. 91; . 28 B. 263; 4 Bom. 376; 4 BomX.IC 
460;' 12 A.L.J. 285.. Where a Hindu widow 
applied through her pleader for a succession 
certificate to the estate of her husband and 
the same was granted without, the pro- 
duction of thd will, the contents of which 
had been disclosed to the applicants' plea- 
der, send m a later proceeding the pleader 
was sought to be examined with reference 
to the will, held, that as the pleader, be- 
came .acquainted with the will in the course 
of afrd.for the purpose of his professional 
employment he was privileged under sec. 
126. The circumstance that the widow 
was -frilling to tender the will in Court or 
that its contents had otherwise been made 
known, was entirely immaterial. 31 Bom. 
XLR* m)^#= 1929 B. 414, Communications 
. Dcfetefi h a prosecutor in a Crown case and 


his attorney are not privileged. 27 S.L.R. 
72=1933 Sind 47. There is no protection 
afforded by the Evidence Act to a . doctor 
as such. It is his duty to assist the Court 
in every way possible and tp disclose to the 
Court all the information in - his -possession 
relevant to the matter in issue. 55 A. 134 
=1933 A.L.J. 14=1933 A. 56. 

See* 127. — Protection to interpreters is of 
peculiar importance in India as there are so 
many races speaking different languages. 
26 C. 53=2 C.W.N. 649 . 

Sec. 129.— See 4 B. 576; 2 Bom. 453; 11 
C 655; 21 C. 392; 29 Bora.L.R. 414. 

Sec. 130- — Witness present in Court; if 
can be compelled to produce document See 
12 Cr.L.j7z50; 14 CLJ. 120. Effect of 
non-production. 15 C,L.J. 7=17 CW. 
N. 106=13 I.C. 120. 

Sec. 132 . — “Compelled to answer ques- 
tion,” meaning of. 28 S.L.R. 251=152 I.C. 
346=1934 Sind 114; 41 O.L.J. 48. The 
compulsion contemplated in the proviso to 
sec. 132 is something more than being put 
into the box and being sworn to give evi- 
dence; the compulsion may he express or 
implied . It is not necessary that the com- 
pulsion must be in any set form of words or 
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when approver is a scoundrel, is not war- 
ranted. 77 I.C. 429=1924 R. 173. The 
probative value of the evidence of an ac- 
complice is practically the same as the con- 
fession of a co-accused. 24 T.C. 156 (38 B. 
156, Foil.) . A conviction based on the evi- 
dence of an accomplice or the confession of 
a co-accused is not illegal, though it is not 
safe to act on such testimony, unless cor- 
roborated in material particulars. 24 I.C. 
153=15 Cr.LJ. 417; 1929 N. 215; 7 O. 
W.N. 862. 


..What is good corroboration and what is 
not. — Corroborative evidence should con- 
firm in some material particulars not only 
the evidence that the crime has been com- 
mitted but also that the accused com- 
mitted it 1933 L. 295=1933 Cr.C. 394. 
The nature of corroboration necessarily 
varies according to the particular circum- 
stances of the offence charged. The cor- 
roboration need not be such as to confirm 
the accomplice in every detail of the crime; 
nor need it be by direct evidence that the 
accused committed the crime. It is suffi- 
cient if it is merely circumstantial evidence 
of his connection with the crime. (Ibid.) 
In all cases depending upon informer’s 
evidence the degree of support required 
for the evidence depends in each case upon 
the individual’s credit. 15 I.C. 987=16 C. 
W.N. 669. All persons coming technically 
within the categopr of accomplice’s cannot 
be treated as precisely on the same footing. 
13 P.L.T. 802=1933 P. 96. An approver’s 
evidence supported by the retracted con- 
fession of co-accused behind the back of 
the accused is not sufficient to convict the 
accused. Such a retracted confession is not 
a corroborated one of a* high value. 18 I.C. 
672=11 AL.J. 73. It is unsafe to xeley upon 
the uncorroborated testimony of the approv- 
er; the corroboration must be of the state- 
ment connecting the accused with the 
offence. 12 I.C. 513=12 Cr.LJ. 537 (A.); 
1929 M.W.N. 794. There is nothing in 
sec. 133 to suggest that the statement of 
one approver cannot be regarded as corro- 
borating that made by another approver. 
No doubt if it could be shown that the 
approvers had ample opportunity of con- 
sultation this corroborative value would be 
greatly diminished. 1923 L. 666. See also 
76 LC. 698=1923 L. 335; 1923 L. 152: 96 
I.C. 127=1926 A. 705; 146 I.C. 364=1933 
L. 946. Courts must exercise great caution. 
IF there are circumstances which indicate 
inducement or pressure which is not recog- 
nised by law. 148 I.C. 745=1934 L. 583. 
See also 34 P.L.R. 2. Confession of one 
accused cannot^ be said to he corroborated 
by the confession of another as against a 
third accused who has not confessed at 
all. But between the first two the con- 
fession of one may be said to be corro- 
borated by the confession of the second 
and vice versa. 60 I.C. 786=22 Cr.LJ. 
290 (L.J. (38 B. 156, Dist.) The rule 

that testimony of an approver must be 
corroborated not only as to the crime but 


also as to the identity of each accused per- 
son and that the corroboration must pro* 
ceed from an untainted source is not a 
technical rule, but is founded on long judi- 
cial experiment. 38 C. 559=10 I.C. 582* 
=15 C.W.N. 593; 1929 N. 22 2; 1929 L. 
850=34 P.L.R. 866. The fabrication of a 
false defence cannot be regarded as suffi- 
cient to corroborate an approver. The evi- 
dence of one approver cannot be said to 
corroborate another except where both have, 
at the earliest opportunity and before there 
has been any chance of consultation, de- 
posed to the same acts as having been 
committed by particular accused person. 

3 l. 144=68 I.C. 113=1922 L. 1. An 
accused should not be convicted on the 
the statement of an approver unless such 
testimony is strongly corroborated and the 
corroboration distinctly implicates the ac- 
cused with crime committed. 40 I.C. 696 
=9 P.W.R. (Cr.) 1917; 39 I.C. 680= 

9 P.R. (Cr.) 1917; 1930 P. 164=11 P.L. 
T. 545; 146 I.C. 701=1933 N. 352; 147 
I.C. 1172=1934 C. 114. The evidence of 
one accomplice is not sufficient corrobora- 
tion of the evidence of other accomplices, 
nor are previous statements, made by the 
same person sufficient. 21 M.L.T. 283= 

9 I.C. 897; 1928 N. 215; 1929 L. 850; 

1933 C. 146; 146 I.C. 1064=1933 O. 355. 
Accomplices in different stages of crime — 
Their evidence is not mutually corro- 
borative. 1933 M.W.N. 1129. See also 
146 I.C. 701=1933 N. 352. Corroboration 
— Nature and extent of — Whether English 
and Indian Law on the point are the same. 
See 69 I.C. 257=17 N.L.R. 113; 5 P., 
63=93 I.C. 884; 1929 M.W.N. 698. In 
cases where a judge combines the func- 
tions of a Judge and jury, he is bound 
under law to scrutinise the a complice’s 
evidence-— with the same degree of care 
and caution, which is required of him in 
a trial by jury; and, just as he is bound 
to give a warning to the jury, he must warn 
himself that it is unsafe to convince a per- 
son on accomplice evidence in the absence 
of substantial corroboration by independ- 
ent evidence. 114 I.C. 457=1929 N. 215; 

1934 C. 114=37 C.W.N. 934. It is mainly 
the duty of the prosecution to biing the 
accomplice character of the evidence to 
the notice of the Court and then invite it 
to believe it by reference to the corrobo- 
rative evidence on record. An accused 
is under no legal obligation to do so. 
(Ibid.). See also 1941 O.A. 1018=1941 
A.W.R. (C.C.) ^02. An accomplice is a 
competent witness against an accused and 
a conviction will not be illegal if it proceeds 
upon his uncorroborated testimony; but this 
absolute rule of law as regards the evid- 
ence of accomplice is subject to a rule of 
guidance contained in 111. (b) of sec. 114 
that * an accomplice is unworthy of credit 
unless it is corroborated in material parti- 
culars. 114 I,C. 609=1929. K. 233. The 
foremost essential, condition 

thfe approver’s ’statement is that it must 
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Number of witnesses. 


134 , No particular number of witnesses shallin 
any case be required for the proof of any fact. 

CHAPTER X. 

Of the Examination gf Witnesses. 

i 35* The order in which witnesses are produced and examined shall be 
. regulated by the law and practice for the time being 

examination JfSriSL “ bating to civil and criminal procedure respectively, 

and m the absence of any such law, by the discretion 

of the Court. 


be a trustworthy statement. 11 1 l.C. 623 
— 1929 N. 222 . Where the accomplice's 
Evidence is found to be truthful, there is no 
need for corroboration. 9 P.t-.T. 672: 

1930 M.W.N. 169. Credibility of appro- 
ver's testimony depends upon the ex- 
tent of removal of “taint” in his evid- 
ence. 1929 L. 850. Where the evid- 
ence of an accomplice is corroborated only 
as regards some accused, conviction 
of others is bad. 1929 M. 222. See also 
146 l.C. 934=1933 P. 121. Corro- 
boration may be circumstantial. 1930 N. 97; 
1933 L. 294. If the evidence of an approver! 
is discarded, it must be discarded as a whole 
and the defence cannot base arguments on ifc 
any more than the prosecution. 1980 P. 164. 
The rule in see. 114, illus. (b) that an ac- 
complice is unworthy of credit unless, he is 
corroborated in material particulars has be- 
came a rule of practice of so universal appli- 
cation that it has now almost acquired the 
force of law. 120 1.0, 721=1930 N. 97 . See 
also 184 LG. 546=1939 Bang. 361. ** 

The practice of tendering witnesses for 
cross-examination in a criminal trial is in- 
consistent with sec. 133 and ought not to bo 
employed in the case of a witness whose evi- 
dence is not merely formal; such a practice 
leads to confusion and does not conduce to 
the discovery of the truth. IXJR. (1942) 
0rX * J - 529=44 27= 

T ^ 71 < KB )* See also ^3 Bom. 
Ii.B. 946 — 1942 Bom. 71; 1942 Bom. 37 . 

Retracted Statement is Admissible. — A 
retracted statement of an approver is admis- 
sible as evidence against an accused person. 
61 I.C. 528=12 L.W. 385. May be sufficient 
corroboration of the approver’s story as 
against himself but not against a co-accused. 
-0 Gr,L,J, 188=49 I.O. 604. Xf there is no 
other reliable evidence in corroboration, the 
evidence of the approver, coupled with the re- 
tracted confession of a co-accused, is not suffi- 
denT; for conviction. 55 A, 91=1933 A. 31. 

Delay in making Statements.— -L ong de- 
lay m making their statements woud make 
thOT evidence liable to grave suspicion. 67 
l.C. 828 (2)=2 L.L.J? 296. ^ 


Sec. 134; Scope and Principle op Sec- 
tion — Explained. — 10 W.R. 236; 22 C.W. 
IN. 408. Court may believe one witness in 
preference to a larger number on the other 
side. 24 WJL 18 (Cr.). Evidence in ease of 
perjury — Necessity for more than one wit- 
ness. 5 W.B. (Cr.) 23; 23 Bom. Ii.B. (Sup- 
YoL) E.B. 457, Case of two contradictory 
- Statements — Conviction of alternative charges. 

G.C.M. — 308 


Sec 4 B.L.R. (Ap. Cr.) 9; 13 C. 435 ; 8 W. 
R. (Or.) 79; 9 W.B. (Cr.) 52; 9 WE. (Or.) 
25; 12 WB. (Cr.) 11; 12 W.B, (Or.) 66; 
4 B.L.R. (A.C.) 4; 3 B XJ8, (Ap.Or.) 36; 
12 WB. (Or.) 31; 22 WJJ, (Ox.) 2; 4 BIL. 
R. (Ap. Or.) 9; 10 B. 124; 11 B. 702. See 
Field, 6th Ed., p. 433. Under^ sec, 134 no 
minimum number of witnesses is prescribed 
by law to prove a fact. At the same time 
the law does not lay down that the statement 
of witnesses must necessarily be accepted as 
true unless the opposite party produces evi- 
dence of its own to contradict them. 1942 
O.WJST. (BB.) 397 (2) =1942 BJ>. 486 (2)- 
. Sec. 135. — Order of examination of wit- 
nesses generally left to discretion of coun- 
sel. 5 C.W.N. 15. "Where at the trial the pro- 
secution witnesses who had been summoned 
-were present in the Court as also the com- 
plainant and though the accused for certain 
Reasons of his own wanted to cross-examine 
the witnesses before the complainant the 
Court insisted on the complainant being exa- 
mined first on the ground that his state of 
health necessitated that course- IT eld, that 
the Magistrate should have acceded to the 
request of the pleader of the accused and 
directed the cross-examination of the witness- 
es before the complainant- 37 C.W.N. 288= 
1933 C. 189. Where the witnesses are not 
summoned at the instance of the accused for 
cross-examination, but are summoned for exa- 
mination in a dc novo trial, the order in which 
these witnesses are to be examined in chief' 
rests at the discretion of the prosecution. 
(1933 C. 189, List.) 151 l.C. 236=1934 N". 
209. Power of Court to regulate order 
of examining witnesses. 39 O. 245=16 
O.W.Kr. 265. See ateo 8 B. 200; 12 B. 
459 ; 7 C. L. B. 274. Witness present dur- 
ing examination of previous witness — -Power 
of Court to exclude the witness — C, P. Code, 
see- 151. 1934 A.L.J. 760=1934 A. 840. 

Effect of Judge’s suggestion that further evi- 
dence need not be given. 6 Bom.LB. 686. 
“No matter how often the same case comes 
before Court, if the accused persons be dif- 
ferent on each occasion, the witnesses for the 
prosecution must be examined do Bee 

W.B. 1864 (Cr.) 38; ibid., 1; 18; 18; 22 W. 

R. (Cr.) 28; 1 BJLB. (O. Cr.) 87; 9 K. 83. 
Omission to do this though illegal, yet if it 
Has not occasioned a failure of justice, a new 
trial need not be ordered* 9 M. 88. Where 
a party to a suit was present in Court when 
his witnesses were examined and later on 
claimed to be examined as a witness in sup- 
port of a contention put forward by him and 
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Cross-examination of per- 
son called to produce a 
'document. 

Witnesses to character* 


139. A person summoned to produce a docu- 
ment does not become a witness by the mere fact that 
he produces it, and cannot be cross-examined unless 
and until he is called as a witness. 

140. Witnesses to character may be cross-exa- 
mined and re-examined. 


141. Any question suggesting the answer which 

Loading questions. the person putting it wishes or expects to receive is 

called a leading question. 

142. Leading questions must not, if objected to 
When they must not be by the adverse party, be asked in an examination-in- 

asked. chief, or in a re-examination, except with the permis- 

sion of the Court. 


The Court shall permit leading questions as to matters which are intro- 
ductory or undisputed, or, which have, in its opinion, been already sufficiently 
proved. 

143. Leading questions may be asked in cross- 
examination. 


When they may be asked. 


144. Any witness may be asked, whilst under examination, whether any 
contract, grant or other disposition of property, as to 
Evidence as to matters in w lu C h he is giving evidence, was not contained in a 
wntxng * document, and if he says that it was, or if he is about 

to make any statement as to the contents of any document, which, in the opinion 
of the Court, ought to be produced, the adverse party may object to such evi- 
dence being given until such document is produced, or until facts have been proved 
which entitled the party who called the witness to give secondary evidence of it. 


ness and not merely on the matters arising 
in Ijhe cross-examination on the second day. 
The law does not contemplate the placing of 
any such restriction on the right of xe-exami- 
nation conferred by sec. 138 and it is not 
open to the Court to take it away. If the 
matter elicited in re-examination gives rise to 
any suspicion that it has been the result of 
tutoring with regard to any matter covered 
on the last day of the cross-examination, it 
would he open to the Judge to draw the atten- 
tion of the jury to the fact that the lapse of 
time may have given an opportunity for pre- 
paration; hut this would not he a ground for 
refusing to let questions in re-examination be- 
ing put. 195 1.0. 107=1941 P.WJ5T. 255=a 
22 P.L.T. 327=1941 P. 362. To tender a 
witness for cross-examination in a Sessions 
trial is a very irregular course. The prac- 
tice of tendering a witness for cross-examina- 
tion is inconsistent with sec. 138. Such a 
course should, if at all, he adopted only in 
the cases of witnesses of secondary impor- 
tance. Where the prosecution have already 
got sufficient evidence on a particular point, 
and do not want to waste time by examining 
a witness who was examined in the lower 
Court but at the same time do not want to 
deprive the accused of his right of cross- 
examining such witness they tender him for 
eross-examination. But the witness should, 
strictly speaking, be asked by the prosecution, 
with the consent of the accused's pleader and 
the leave of the Court, whether his evidence 
in the lower Court is true. If he gives a 
genial answer as to the truth of Ms evidence 


in the lower Court, he can be cross-examined 
on that. But he must in some way be examin- 
ed-in-chief before he can be cross-examined. 
In any case the practice of tendering a wit- 
ness for cross-examination certainly should 
not be employed in the ease of an important 
witness. 43 BomXJEt. 946; 1942 Bom. .87= 
I.L.B. <1942) Bom. 115; 1942 Bom. 71=1. 
HE. (1942) Bom. 381. See also 44 BomuL. 
,B. 27 (M.). 

Sec. 139 . — See 12 Bom. 63. 

Sec. 142. — A leading question to the pro- 
secution witness by the prosecution cannot be 
allowed nor can the reply be used. 1 P. 680 
=4 P.L.T. 76. On this section, see also 12 
M.I.A. 380. 

Sec. 143. — In the course of cross-exami- 
nation by the defence for eliciting facts in 
their favour from the prosecution witnesses 
the defence are entitled under sec. 148 to ask 
leading questions. 19 C.W.N. 676=42 O. 
957. The Court may, in its discretion under 
sec. 143, permit the prosecution to cross-exa- 
mine a witness even though be had been ori- 
ginally called by them with regard to the 
matters elicited by the defence. 42 O. 957. 
Leading questions such as can property be 
put in cross-examination of a hostile witness 
cannot be put by the Public Prosecutor ha 
examination-in-chief. 2 P.L.T. 757. If a 
Judge disallows a question, the pleader should 
have the question, and order lisaHowSng it 
Recorded, if such a refusal is illegal. 86 L. 
C. 468=9 Bur.L.T. 133. On, tMs section, 
See 37 0. 467. 

6bo. 144.-7 See «5 0. 141; 19 A, 890 at 
421; 12 Or 214. ■- 
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Explanation . — A witness may give oral evidence of statements made by 
other persons about the contents of documents if such statements are in them- 
selves relevant facts* 

Illustration. 

The question is whether A assaulted B. 

C deposes that he heard A say to JO — " B wrote a letter accusing me of theft, and I will be 
revenged on him.” This statement is relevant, as showing A's motive for the assault, and evidence 
may be given of it, no other evidence is given about the letter* 

145* A witness may be cross-examined as to previous statements made 
by him in writing or reduced into writing, and rele- 
Gross-exammation as to vant to matters in question, without such writing 
previous statements in being shown to him, or being proved ; but, if it is 

intended to contradict him by the writing, his at- 
tention must, before the writing can be proved, be called to those parts of it which 
are to be used for the purpose of contradicting him. 


Sxc. 145. — As to applicability of section sary only if the document containing the 
to police d i a ries, see Cr.P. Code, sec. 172. statement becomes relevant solely under the 
Scope and application of the section, section and is otherwise irrelevant and in ad- 
See 19 A. 390; Bat. 010 and 924; 11 missible. If the document is otherwise re- 

B.H.CJE6. 120; 20 O. 642 ; 31 0. 142; 33 levant and admissible as an admission under} 

■O. 1023; 28 C.WJST. 587; 74 GJUJ. 547. sec. 21 of the Act, it is not necessary te ob- 
'Wifhont complying with the procedure laid serve the provision of see. 145 before using 
down in sec. 145 an admission contained in a it. 17 PX.T. 621=1936 P. 588. Bee also 
previous statement . cannot be used as legal 1939 MVTt . B . 76 (Or.) ; 1944 BlD. 349. Where 
evidence against a party. 47 PJLB. 391= the whole of the previous statement made by 
1946 L ah. 65 A previous statement the witness is read out to him and he is cross- 

made by a witness can be admitted in evi- examined in respect of it but he gives evi- 
dence although the provisions of sec. 145 have sive replies, sec. 145 is fully complied with 
not been strictly complied with, where the although the witness is not specifically asked 
witness ham been cross-examined generally about particular portions of that Statement* 
as to the circumstances under which the pre- 40 P .LJt. 471. There is no duty cast upon 
Tious statement was made and in some detail counsel ^ who wishes to cross-examine a witness 
as to particular statements made, and the fai- by putting to him a previous statement, first 
lure to put each individual statement has not prove that statement. Sec. 145 hqji to he 
resulted in any miscarriage of justice. 200 read with sec. 162, Or, P. Code, and quite 
I.C. 328=43 ChvUJ. 693=74 OliX 547= oleariy indicates (hat the attention of a wit- 
A.I.B. 1942 Cal. 277. In order that previous “ess m to be called to the previous statement 
statement reduced to writing may be used for before the writing can be proved. If the 
the purposes of cross-examination under sec. witness admits the previous statement, or ex- 
143 , it is not necessary that it must have been plains any discrepancy or contradiction, it 
reduced to writing by a person having juris- obviously makes it unnecessary for the state- 
diction to do so. 24 Pat. 623. Where docn- meats thereafter to be proved. On the other 
meats are desired to be used for the purpose hand if the statement still requires to be pro- 
of Contradicting a witness under &ec. 145, they Ve< ^ that can be done by calling the person 
should be filed immediately after the exa- before whom it was made. IHB. (1939) I*, 
initiation of the witness and his attention 509=41 PXJR. 775=1939 L. 268. A docu- 
must be drawn to them before they could bo m ent which is used to contradict a witness 
proved. It is not permissible to prove them be put to the witnesses. Simply because 

at a hearing subsequent to the examination the witness does not go into the witness-box, 
of the witness. 1944 RJ>. 349. An Utiter- the Court is not entitled to break the law and 
ate person is not immune from the processes admit such document. 150 I.C. 841=1934 
of law with regard to contradiction by a pre- T. 55 (2). Section can be used on! Jy to show 
vious statement, because sec. 145 makes nob that the fitness is contradicting s omething 
the slightest difference whether the witness he has said before; but not to slow that he 
is literate or illiterate. 182 I.C. 935=41 P. had omitted to state in former inquiry to the 
L.B. 775=1939 L. 268. Where an appro- Police what he was stating at the as 
ver goes back upon his confession, it can be ^ 475=1933 M. 372 (2) =64 tf Jt.J. 539. 
used to contradict him when he is treated as It is open to counsel for the accused to bring 
a hostile witness, but it is not substantive ou * by questions in cross-examination disex*- 
evidence and cannot be used to contradict a panties between the evidence of the witnesses 
co-accused’s confession. 184 I.C. 274=1939 given in Court and the statements as made 
442=1939 25T. 295=1 JiJBL (1941) to the police with a view to throwing doubt on 

2T. 506. Before a previous statement of a the credibility of their testimony. 45 P.L. 
witness in writing can be used to contradict B. 155. Sec. 145 does not militate in any 
his eviteee, his attention must be spedfi- way against previous statements bring used 
caDy bm to the statement sought to be by way of corroboration of statement put 
used under sfee; 145. That is however neees- in under sec. 288, Or. P. Code, which am 
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149. No such question as is referred to in section 
Question not to be a*ked 148 ought to he asked, unless the person asking it 
wftumt reasonable grounds. has reasonable grounds for t hink i n g that the imputation 

which it conveys is well-founded. 

Illustrations. 

u\ A barrister is instructed by an attorney or vakil that an important witness is a dakait. 
— . V —Lmables around for the witness whether he is a dakait. 

•Hus informed by a person in Court that an important witness is a dakait ; the 

- - miesdoned by the pleader, gives satisfactory reasons for his statement. om ’ 


This 


W A witness* of whom no thing whatever is known, is asked at random whether he is a 
There are here no reasonable grounds for the Question. 

<lalCai *‘7in Awitness. of whom nothing whatever is known, being questioned as to his mode of life 
and pvjfn* ofKving gives unsatisfoctory answers. This may be a reasonable ground for as king him 

if he is a dakait. 

i co If the Court is of opinion that any such question was asked without 
5 * reasonable grounds, it may, if it was asked by any 

Procedure of Court in rase barrister, pleader, vakil or attorney, report the dr- 
of questions being asked with- cumstances of the case to the High Court or other 
out reasonable grounds. authority to which such barrister, pleader, vakil or 

attorney is subject in the exercise of his profession. 

151. The Court may forbid any questions or inquiries which it regards as 
indecent or scandalous, although such questions or 
Indecent and scandalous inquiries may have some bearing on the questions 
questions. before the Court, unless they relate to facts in issue, 

or to matters necessary to be known in order to determine whether or not the 
facts in issue existed. 

152. The Court shall forbid any question which 
Questions intended to in- appears to it to be intended to insult or annoy, or, 
suit or annoy. which, though proper in itself, appears to the Court 

needlessly offensive in form. 

153. When a witness has been asked and has answered any question which 
is relevant to the inquiry only in so far as it tends 
to shake his credit by injuring his character, no evi- 
dence shall be given to contradict him ; but if he 
answers falsely, he may afterwards be charged with 

giving' fid ae evidence. 

Exception (i). — If a witness is asked whether he has been previously con- 
victed of any crime and denies it, evidence may be given of his previous conviction. 

Exception (2) —If a witness is asked any question tending to impeach his 
impartiality and answers it by denying the facts suggested, he may be contra- 

dicted ‘ Illustrations. 

(a) A daim against an underwriter is resisted on the ground of fraud- 

Tne claimant is asked whether, in a former transaction, he had not made a fraud ulen t cla im . 

Evidence is offered to show that he did make such a claim. 

The evidence is inadmis sible. 

y>) A witness is asked whether he was not dismissed from a situation frr dishonesty. He 
denies it. 


of evidence to 
-contradict answers to ques- 
testing veracity. 


Sec. 149. — Counsel for prisoner should not 
state as existing facts matters which he had 
been told in bis instructions on the authority 
of the prisoner but which he does not propose 
to prove by evidence or suggest in cross-exa- 
mination of prosecution witnesses. 30 I.O. 
128=19 C.W.H. 923=21 CX.J. 396 . See 
18 C.WJK. 185. 

Sac. 150 . — Bee 19 B. 340 . 

Sec. 151.— Indecent or scandalous mm- 
tiam— Latitude to Counsel. 52 TO. 54=20 


Sec. 152. — See 18 B. 468 (470) : 3 MJBLC. 
ft. 372 ; 2 Weir 819. 

oo! Ea m 1!i3,- : Se ? 11 B - H - C - 169; » OrJjJ. 
226. The principle of -ftis section should 
bs observed in e x a mina tion on comziussiion. 

C. 1046. Sett. IS* and 156 must 
be stnetiy construed* sod. narrowly interpre 
142=1928 P.C. 54=54 MXuT. 

545 (P.d). 
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Evidence is offered to show that he was dismissed for dishonesty. 

The evidence is not admissible. . • 

(c) A affirms that on a certain day he saw B at Lahore. , . . 

A is asked whether he himself was not on that day at Calcutta, tic acmes ix. 

Evidence is offered to show that A was on that day at Calcutta. credit but as 

The evidence is admissible, not as contradicting A on a fact which affects his credit, but as 
contradicting the alleged fact that B was seen on the date in question ^Lahore 

In each of these cases the witness might, if his denial was felse, be charged with giving laise 

evidence^ ^ ^ whether his family has not had a blood-feud with the family of B against whom 

Ae He may jje contr adicted on the ground that the question tends to impeach his 

impartiality. 

154. The Court may, in its discretion, permit 
Questions by party to his the person who calls a witness to put any questions 
•own witness. to him which might be put in cross-examination by 

the adverse party. 


Sec. 154 .— See 28 C. 594; 13 0. 53; 12 
31. 1. A. 380. The circumstances in which a. 
wiiness may be cross-examined by the party 
calling him are not laid down in Bee. 154, 
which leaves the matter entirely to the dis- 
cretion of the Court. The mischief begins 
when the grant of permission itself is con- 
sidered to be equivalent to an adjudication 
or to an expression of opinion by the Court 
•adverse to the veracity of the witness in- 
stead of being treated merely as a permis- 
sion to test veracity of a witness, a per- 
mission which can hardly be refused when 
.any witness makes an unexpected statement 
adverse to the case of the prosecution . 144 
I.C. 936=1933 P. 488; 166 I.C. 726=38 Cr. 
Ii.J. 271=1937 P. 34. See also 14 Pat. L. 
T. 494=1933 P. 517. If a party calling a 
witness wants to challenge his veracity or to 
•get certain admissions detracting from the 
value of his evidence given beforehand, the 
proper procedure is to resort to sec. 154, 
which gives the discretion to the Conrt to 
permit the party calling the witness to put 
questions to that witness by way of cross- 
. examination. There is no provision in the 
Evidence Act or in the Criminal Procedure 
Code which justifies a Magistrate recording 
the evidence of a witness to make at the 
end of his deposition a note to the effect 
that he is “declared hostile 7 Such a 
mote has absolutely no significance in law. 
The opposite parly is entitled to rely on 
•the evidence of sueh witness. (1945) P.W. 
N. 241. As to the evidence of hostility and 
) principles governing discretion of Court, see 
1933 N. 384; 152 I.C. 1021=1935 P. 1033. 
■When a witness becomes hostile it would in 
eertain cases be unsafe to accept any por- 
tion of the testimony which he has render- 
ed in examination-in-ehief* To pick and 
choose between the statements which such a 
. witness makes in examination-in-chief would 
sometimes be an unsound proceeding. But it 
would be quite wrong to hold that a Court 
is entirely debarred from bringing its judi- 
cial discretion to bear on materials which 
•cross-examination elicits and of deciding whe- 
ther the truth lies there. 44 C.W.N. 999= 
O C.M— 309 


1940 0. 586. It is now settled that the evi- 
dence of a witness who is cross-examined by 
the party calling him is still evidence and can 
be relied on by either party, the credibility 
of the facts deposed being a matter for the 
jury. There is no legal objection to permis- 
sion to treat a witness^ as hostile being 
granted freely, although it is preferable to- 
■avoid the use of the words “declared hos- 
tile 3 3 which by association have come to 
carrv by ’ implication a misleadmg signifi- 
cance. 39 P. 369=1940 P. 289=22 PX.T. 
93 . The power given by sec. 154 is a dis- 
cretionary one and will not be reviewed by 
the appellate Couxt provided there was some 
material on whieh such discretion can be 
exercised. The mere fact however that a 
witness does not adhere to or subsequently 
makes a statement different from his pre- 
vious statement does not of itself^ justify 
the employment of the power given by 
sec. 154. 11 3J* 4=1933 R. 57. 

Bee also 166 I.C. 726=1937 P. 34; 1945 
Cal. 159. That the answer of the witness 
is in direct conflict with other evidence is 
no ground to treat him as hostile and allow 
cross-examination . 55 M. 904=1936 M„ 516 
=71 M.L.J. 231. Hostile witness, who 
is a witness is not necessarily hostile be- 
cause in. an absent-minded moment he admits 
the truth. Before a prosecution witness can 
be declared hostile, there must be good 
ground for believing that the statement he 
made in favour of the defence is due to 
enmity to the prosecution. 44 1. 0.* 33= 

3 P.L.J. 419. See also 61 O. 399=38 C. 
W.N. 659=1934 C. 636. A witness who is 
unfavourable is not necessarily hostile; a hos- 
tile witness is one who from the manner in 
which he gives his evidence show that he 
is not desirous of telling the truth. 49 O. 93 
=1922 C. 267. (47 0. 1043, Ref.) 34 C.W.N. 
526=1930 C. 276. Where a witness has been 
tendered but not examined by the prosecu- 
tion, the prosecution cannot cross-examine 
that witness. Se<s- # 154 does not authorise 
such cross-examination * 7 P. 55=1938 P. 
203. A prosecution witness who was de- 
clared hostile and permitted to be cross-exa- 
mined by the prosecution in the committing 
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Impeaching credit of wit. • Wsdit ***? ** Reached 

ness. m the following ways by the adverse party, or, with 

the consent of the Court, by the party who calls him 

(x) by the evidence of persons who testify that they, from their knowledge 
of the witness, believe him to be unvtorthy of credit ; 

(a) by proof that the witness has been bribed, or has 1 [accepted] the offer 
of a bribe, or has received any other corrupt inducement to give his evidence ; 

[ 3 ) by proof of former statements inconsistent with any part of his evidence 
which is liable to be contradicted ; 

(4) when a man is prosecuted for rape or an attempt to ravish, it may be 
shown that the prosecutrix was of generally immoral character. 

Explanation . — A witness declaring another witness to be unworthy of credit 
may not, upon his examination-in-chief, give reasons for his belief, but he may be 
adced his reasons in cross-examination, and the answers which he gives cannot 
be contradicted, though, if they are false, he mav afterwards be charged with, 
giving false evidence. 


LEG-. I-EF. 

1 Substituted by Act XVIII of 1872, sec. 
11 . 


Court, ci-unot be treated at owe as a hos- 
tile witness and cross-examined by tie pro- 
secution in the Sessions Court without be- 
ing examined-m-ehief- 196 i-C. 439=45 C. 
W N 763=1941 C. 533. Where a witness 
turns hostile and is cross-examined by the 
party calling him, the evidence of such & 
witness need not be rejected in toto. It is 
a question for the Judge to decide whether 
in spite of the witness having been discredi- 
ted on one point his testimony may be con- 
sidered on another. 1933 M. 137 — 56 M. 7 
=64 M.L.J. 208. Before a party calling a 
witness can cross-examine him it is not 
necessary that the witness should first of all 
be declared hostile. In this respect sec. 
1&4 give* an unqualified discretion to the 
Judge quite apart from any question of the 
hostility ot otherwise of the witness. It is. 
however, necessary before the procedure of 
sec. 154 can be adopted, either for permis- 
sion of the Court to he obtained or for it 
to he given by the Court without its being 
sought. Such, permission should be signifi- 
ed if not in words, hy some other action of 
the Court indicating its permission during 
the cross-examination of the witness by the 
party calling him. 56 M. 7; 1933 N. 389. 
See also 58 C. 1404. A party is allowed to 
cross-examine his own witness because the 
witness displays hostility and not necessari- 
ly because he displays witruthfulness The 
fact that the witness is being cross-examin- 
ed does not imply an admission that all the 
■witness's statements are falsehoods. On the 
other hand, the main purpose of cross-exa- 
mination is to obtain admission. Consequent- 
ly the prosecution is entitled to rely on apart 
of the witness ’s evidence even though he has 
turned hostile. 9 P. 474=1930 P. 847. Secs. 
143 and 154 do not give power to the prosecu- 
tion to put leading questions to their own wit- 
nesses even with the assent of the Judge, 
meaning -of sec. 154 is that they 


may, with the permission of the Court, 
treat a witness as hostile and cross-examine 
him. The wording of sec. 154 shows that 
the legislature did not intend to distinguish 
the law in tliis country from the law which 
obtains iu England. 50 C.L.J. 467=1930 
C. 139. It must be understood that a wit- 
ness should be cross-examined to be discre- 
dited altogether and not merely to get rid 
of part of his testimony. 71 I.C. 657=37 C.- 
L.J.. li 3=1923 C. 463. Besult of cross-exa- 
mining one’s own witness. 53 C. 372; 33 C 
W.N. 872. 

Secs. 155-157. — See also Notes under sec.. 

763;, 1945 Mad. 358= 
(1945) 1 M.L.J. 197. 

Identification in Jaiit— Value of, as 
evidence. Evidence of identification in the* 
.ini! emmof be^ treated as substantive evi- 
dence m the trial as it is not on oath, and 
is uifidp^ m extra-judicial proceedings. 19 A.. 
L.J 947 When a person, who makes such 
aa identification, states in Court that he ean 
identify no one, the evidence of identifiea- 
ton is not admissible. ( Ibid .) Where, in 
the Sessions Court, witnesses retracted tie 
t temeuts made before the committing^ 
Magistrate, held, under sec. 155, the sta te- 
mitH? “A?® tte police and to tliecom- 

fiiei their Iele ' raa t t® contra- 

■ J . e r evidence before the Sessions Court 

46 B 97-*3 e Bom\ e VlS 6ted 
2? 820=1922 B. 108. 

Sou Ssk? mtnea8es Made to the police 

col ' robora te them except in 
^erj special circumstances. The evidence 
i ? m * Wwi 6 t b( »tfle to the Crown may b£ 
mpeached by refer^ce to the police diary. 

rw i, 272=3 , PJUE - 5es - 8. 162, Cr.P. 
? U ows the credit of a witness to be 

ee l ro lfo ’ 37 a , statem ent which he is alle- 
*° - lare V*® 3 ? t0 4116 Police in the course 
of an investigation under Ohapter llV of' 
the Code though no person is bound to state 

Ihn/ - h i0 - the - poJice “ ^ eourse ot the 
aboie investigation. 41 I.C. 668=18 Gr.L? 

“44. ’ See also 14 P.L.T. 543=1933 


s. 156] 
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Illustrations. 

(<0 A sues B for the price of goods sold and delivered to B. 

C says that A delivered the goods to B. 

the gotSto B “ ° ffCred W * how that ’ 0n a previous °c“sion, he said that he had not delivered 

The evidence is admissible. 

(b) A is indicted for the murder of B. 

C says that B, when dying, declared that A had given B the wound of which he died- 
Evidence is offered to show that, on a previous occasion, C said that the wound vraTWot 
by A or in his presence. s 1 ™* 

The evidence is admissible. 

156. When a witness whom it is intended to corroborate gives evidence of 
any relevant fact, he may be questioned as to any 

S?" he observed « or near Z 

vant fact admissible. ^ e l tim « or place at which suen relevant fact occurred, 

lA C^ourt is of opinion that such circumstances if 
proved, would corroborate the testimony of the witness as to the relevant fact 
which he testifies. 

Illustration. 

A, an accomplice, gives an account of a robbery in which he look part. He describes various 
incidents unconnected with the robbery which occurred on his way to and from the place where ft 
was committed. ^ 11 

the robb«y > itsc^ t evidence of the3e facts my be S iven 1x1 or der to corroborate his evidence as to 


589. The statement to the police is not evi- 
dence like a statement made on oath 
before a competent authority. (Ilid.) Receiv- 
er's report to the District Judge that he was 
wrongfully confined and obstructed in the 
discharge of his duties about 24 hours after 
the occurrence did not come under the pro- 
visions of sec. 157, as it was not made at 
or about the time of, occurrence but 24 
hours after, and as it was not made to a 
person who had power to investigate the 
fact, and that therefore the prosecution 
could not have nsed it to corroborate the 
witnesses, but that it was open to the de- 
fence to have used sec. 155 to impeach the 
credit of the Receiver. 55 C. 879=111 I.C. 
327=1928 C. 732. 

Sec. 155. — On this section, see 104 1.0. 
377=1927 R. 247; 25 AXi.J. 994; 1939 N. 
13; 54 HJUT. 545 (P.C.). Section if affec- 
ted by sec. 162, Cr.P. Code. 4 R. 72. See 
also 14 Pat.D.T. 543=1933 P. 589. Wit- 
ness not believed in judgment in previous 
case does not necessarily impeach his credit. 
See 162 1.0. 300=1936 Pesh. 106. State- 
ment made before Coroner is admissible at 
trial. 28 Bom.L.R. 775=1926 B. 404. First 
Information Report admissible in defence to 
impeach information's veracity. 1927 0. 17 
c=44 O.L.J. 253; 1936 L. 833=165 I.C. 146. 
A confession by an accomplice to an Excise 
Officer is inadmissible as a piece of sub- 
stantive evidence as against the other ac- 
cused, even if the latter had been tried 
along with the maker and a fortiori that it 
is inadmissible as a piece of substantive evi- 
dence in a separate proceeding against the 
other accused. But where the maker is exa- 
mined as a witness on behalf of the other 
accused it is admissible for the purpose of 
impeaching his credit in respect of the later 


statement made by him in his evidence in 
Court under the provisions of sec. 155. 61 C. 
967=38 C.W.N. 1005=1934 C. 616. The 
language of sec. 155 (3) is prisma facie wide 
enough to permit such question as ..lying 
the investigating officers if certain wit- 
nesses made certain statements. But where 
the evidence has been reduced into writing it 
is undesirable to permit the putting of such 
questions In such a case the written re- 
cord made by the police officer is the only 
proper and right thing to prove to discredit 
the witnesses. If the police diary is used 
li P °l s | c ' 14 . 5 ’ Evidence Act, and 

fn ninf ’ i r ' P ‘ Co4 ?’ J " 11 ha ve to be borne 
fnr^h d ‘ A ,- copy of statement made be- 
ftre the police cannot b e used as against the 

he i ! s beea eon *<®ted with it. 

.. e n 8 ht Procedure th e n when a prosecu- 

isk 1 13 « ontraai «ting himself is to- 

ash the Judge to took into the diary and 
decide whether fh P accused person should 
not have a copy of the statement. 26 A.L. 

J. 139. Sec. 162 (1), Cr.P. Code, by enact- 
* L lhflt no statement made to the police 
“7 TeC0Td thereof shall be used 
_ 5 ° , aa ; v Purpose at any enquiry or trial” 
repeals by implication sec. 157 so far as con- 
cerns staiements made by a police officer in 

543 -? 9 s! e p° f ^vestigstion. 14 P.L.T. 
543-1933 P. 589. see. 155 (3) does bo t 
render nugatory the clear and eiplidt^tori- 
sions of see. 145 and in fact talks fh* 
granted the existence and binding effect of 
those provnnons. 32 P.L.R. 259=1931 L 
38. See also 147 I.C. 591=1934 A. 226. 

a d spute about the ownership of 
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Former statement of wit. . 157- In order to corroborate the testimony of a 

ness may be proved to cor- witness, any former statement made by such, witness 
roborate later testimony as relating to the same fact at or about the time when 
*> same fact* the f act took place, or before any authority legally 

competent to investigate the fact, may be proved. 


a piece of .land, the lower Court granted the 
plaintiff a decree on the strength of flic 
statement made by a witness in the box 
“which was corroborated by a recital in the 
mortgage bond between two strangers to the 
suit about the boundaries of the suit pro- 
perty, Held, that such recital was not evi- 
dence and as the document was not produc- 
ed by that whnes3 his testimony could not 
be relied on. 340 I.C. 192=554 P.L.R. 917. 
Sue 157: Meaning or Words. The 

words” -legally competent” 

power under some law, SiUiUc . 

tTi ?.r »: 

r Salims x. ( } ? A 

^tutcunem of raped girl in answer to a per- 
son who saw her weeping is admissible- 5 L. 
;;24rrS2 I.C. 129=25 Cr.L.J. 1201=1924 L. 
<509. Kanungo is a person in authority. IS 
fir Ii J 480. Document showing ownership 
of land adjacent to disputed land is admissi- 
ble to corroborate the testimony of owner - 
ft hip. 44 C.X-J. 582=99 T.O. 907=1927 C. 
230. Sec also 1940 MATJS . 80. The words 
‘ former statement’ in sec. 16- mean a pre- 
vious statement of the witness who is to be 
corroborated made on another occasion, (*•«?•) 
«a occasion other than that, at winch the 

396 

=1928 C. 125. See also 1944 Sind 38. 


Seopr, and Application’ op 8 *m°.c.— 12 
TSomX.B. 663; 26 M. 183 (210); 7 AX-J- 
J,5S ; 53 B. 699 (P.O.V, 34 C. 129; - .A. 

71,4 4 BomXJB. 434. Sec. 157 provides an 
creation to the general rule excluding hear- 
sav evidence and in order to bring a state- 
ment within the exception, the duty is cast 
ou the prosecution to establish by clear ana 
unequivocal evidence the proximity of time 
between the taking place of the fact and the 
making of the statement. 110 I.C. 676— 
1928 L. 647. Ordinarily before the corro- 
borative evidence is admissible, the evidence 
j-ought to be corroborated must be given. 
Whore in support of the plaintiff’s case a 
witness for the plaintiff produces a letter 
written to him by another witness hut be- 
fore tli* production of such letter the wit- 
un3s does not make any statement whatso- 
ever, which is sought to be corroborated by 
the letter, the letter cannot be admissible in 
evidence under Sec. 157. 1937 M. 861. Re- 
ference by witness to deed to which he was 
not party not permissible- 40 PXJR. 9G8 
=1938 L. 635. In a charge under sec. 161, 
I.P. Code, of having received a bribe, the 
bribe-giver is in the position of an accom- 


plice, and as a matter of expediency, his 
evidence must be corroborated in material 
particulars implicating the accused. It is 
Li, Tilly doubtful if an accomplice can corro- 
7>orate himself,’ assuming that he can, state- 
ment made by the bribe-giver to third par- 
ses are inadmissible in evidence if made 
long after ihe event- The statements to be 
‘admissible must have been made at or 
‘•about the same time,” which means within 
a reasonably short time after the event, 
when a reasonable opportunity for making 
prepared itself, whether the statements 
" ere ro made is a question of fact in each 
case. 1945 M.W.N. 114=58 L.W. 171= 
(1945) 1 M.L.J. 197. Under sec. 63 (1) 
•:r «he Bombay City Police Act, although 
• t*o documents containing statement of wit- 
nesses made before the police in the course 
of investigation cannot be tendered in evi- 
dence on behalf of the prosecution, yet the 
oral statements of witnesses recorded in thp 
panchanama in the presence of the police at 
an identification parade in the eourse of in- 
' ‘es ligation are admissible in evidence to cor- 
roborate the statements of those witnesses at 
the trial, under S. 157. 47 Bom.L.R. 992. 

Illustrative Cases. — Where a party 
files a petition on the date of hear- 
ing asking for adjournment on the ground 
that his pleader cannot attend Court 
that day on account of hartal, the fact of 
filing the petition as well as its contents can 
l^e proved and are admissible, though not 
perhaps sufficient to charge the pleader with 
professional misconduct.. 49 C. 732=26 
C.W.N. 589 (F.B.) . First information re- 
port is admissible. 54 C. 237=99 I.C. 227 
=1927 C. 17. See also 165 I.C. 146=38 P. 
L.R. 203=1936 L. 833. Statements in the 
first information report can only be used 
for the purpose of the contradicting or cor- 
roborating a witness and for no other pur- 
pose. 31 L.W. 51=1930 M. 632 (2). Where 
a statement made to a police officer is not 
the first information under sec. 154 of Cr. 
P. Code, the Magistrate must take from the 
police officer a statement that the particular 
slatement was made to him. 61 I.O. 650= 
22 410 (C.). See also 5 L. 324=82 

T.C, 129=1924 L. 609. A Tcanurtgo deputed 
to make inquiry under see. 148 of the Cr.P. 
Code may give his deposition and his report 
is admissible to corroborate his sworn testi- 
mony. 12 I.C. 88=12 Cr.L.J. 480 (C.) . A 
statement made to the Deputy Superinten- 
dent of Poliee in which the informant gave 
an account of what occurred is admissible 
m evidence as the Deputy Superintendent of 
Police is an offieer legally competent to in- 
vestigate the facts of a murder and dacoity* 
within the meaning of sec. 157. 45 ELJ, 
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158. Whenever any statement, relevant under section 32 or 33, is proved, all 
matters may be proved either in order to contradict 
or to corroborate it, or in order to impeach or confirm, 
the credit of the person by whom it was made, which 
might have been proved, if that person had been 
called as a witness and had denied upon cross-exami- 
nation the truth of the matter suggested. 


What matters may be 
proved in connection with 
proved statement relevant 
under section 33 or 33. 


279=75 1.0. 695=1923 M. 694. Statements 
hv witnesses recorded by a Police Supeimten 
den* during investigation are nob admissibbm 
evidence nor oral evidence based on sucli state- 

ment. 45 M. 766 (35 M. 397, Ref*, to). 
The ‘local area' of an offic ;| er - of 
Presidency of Madras and he is therefore 
competent to investigate an offence under the 
C.\P. Code. An Inspector of the C.I.D. is not 
one of the officers legally entitled to invcsti- 
gn te an offence under secs. 157 to 167 of the 
Cr.P. Code, and so his evidence is not ad- 
missible under sec. 157. 35 M. 247=22 

M.L.J. 490=14 I.C. 859. But see 1927 
r*. 27=44 C.L.J. 253. An officer of the 
C.I.D. who investigates a matter under the 
order of his superior is not an officer “legal- 
ly competent '* within the meaning of sec. 
357 as he does, not derive his power from 
Police Act or the Cr.P. Code* 35 M. 
397=13 Cr.L.J. 352=14 I.C. 896 (P. 
B . ) . A headman cannot examine witnesses 
on oath in the course of an inquiry in a cri- 
minal case. The statement made to head- 
man can only he used in the manner pro- 
vided for in secs. 145 and 157, Evidence 
Aft. M4 T.C. 3*9=34 Ch.L.J. 781=1933 
B. 119. A panchanama is not evidence of 
the statements contained therein and It 
should he proved and exhibited as relevant 
evidence of those statements. 12 I.C. 
209=12 Cr.L.J. 489. See also 1939 M. 
^.3ST. 465=1939 M. 766. Anybody who has 
seen a place may be examined as to what 
he saw under the general provisions of law. 
12 I.C. 88=12 Cr.L.J. 480 (C.) . A state- 


ment admissible under sec. 157 can be prov- 
ed by a person to whom it was made. Evi- 
dence of a person who hears a statement be- 
ing made is as direct proof of the same as 
~ho ovidpnee of a person who sees a deed is 
proof of the deed being done. 58 I.C. 344 
=21 Cr.L.J. 760. In the absence of sub- 
stantive evidence, first information report 
cannot be used as corroborative evidence- 6 
It. 481=1928 It. 295, A letter written by 
a police officer to his superior expressing 
that a certain person would make a certain 
statement for a certain sum of money is not 
under sec. 157 receivable in evidence 
for any purpose. 6 B. 142=1928 P. 

54=54 M.L.J. 545 (P.C.) . Prior whole 
statement of a witness cannot be admitted 
— Even admissible parts cannot be admitted 
hoforp witn«vw is examined. 22 S.L.R. 309. 


See also 1933 M.W.3ST. 1148. Where a per- 
son has been examined as a witness, a state- 
ment said to have been made by him to ano- 
ther is not admissible when no question is 


put to the witness as to whether the parti- 
cular statement had been made to such 
other person. 151 I.C. 437=35 O.L.J. 1332 
=1934 S. 100. Sec. 157 cannot be invoked 
to let in statements made by somebody else 
a3 evidence for the purpose of corroboration 
of a witness examined in the case. 110 I.C. 
521=1928 C, 893. Any Magistrate is com- 
petent to hold a test identification and can 
prove the statements made before him under 
sec. 157 even though he is not empowered to 
deal with the matter under enquiry. 33 C. 
W.N. 616=1928 C. 50. Recital as to data 
of birth of the mortgagor contained in an 
application by Ms brother is admissible, 
1929 A. 550. But a statement by father in 
vaccination register made 3 years after 
birth of cMld cannot be relied upon to prove 
paternity of the child. 1929 M.W.N*. 696. 
A recital of the date of birth of a minor in. 
a guardianship aplieation can be used as 
a corroborative evidence under sec. 157, in 
support of the oral testimony of the appli- 
cant in a subsequent suit, if the application 
was made before a competent authority and 
long before the subsequent dispute arose- 
199 I.C. 19=A.I.R. 1942 Cal. 438. Oral 
evidence of what the witness had said on 
the occasion of an identification parade held 
by the Bombay Police in the course of in- 
vestigation and recorded in a panchanama 
written on that occasion in the presence of 
a competent police officer is admissible for 
purposes of corroboration under sec. 157. 32 
Bom.L.R. 327=1930 B. 158. On this see 
also 180 I.C. 239=1939 Pesh. 4. In proceed- 
ings under sec. 107, Cr.P. Code , sanchas or 
reports made hy the prosecution witnesses 
on various dates against ihe accused in the 
absence of the latter are not substantive 
evidence of the matters mentioned in them: 
but under sec. 157, such reports can be used 
in order to corroborate what the witnesses' 
testify to in Court when they are examined 
in Court. 21 P.L.T. 652=1940 P. 252. 

Recital as to bounuaeies. — A recital re- 
garding boundaries in a document executed 
between strangers to the suit relating to 
lauds, adjoining the suit lands and in which 
the suit land is referred as a boundary is 
not admissible under sec. 13 but may be ad- 
missible if the executant is called and de- 
pose to the boundary to corroborate him 
under Eec. 157, or if he is dead under sec. 
32. 145 I.C. 944 (2) =1933 P. 636; 3940 
M.W.N. 80=1940 M. 450. 

Sec. 358. — Statements made before the 
Sub-Registrar by the deceased attestors to a 
will are admissible under sec. 32 (7) taken 
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icq. A witness, may, while under examination, refresh his memory by refer- 
* ring to any writing made by himself at the time of the 

Refreshing memory. transaction concerning which he is questioned or so 

soon afterwards that the Court considers it likely that the transaction was at that 
time fresh in his memory. 


with sec. 158 but not under sec. 33. Under 
sec. 158, even prior statements of deceased 
'persons can be admitted both for contradic- 
tion and corroboration. 1933 M/W.N. 1148. 
See 8 P.L.T. 510=5 P. 777=1927 P. 91. 
As to scope of section, see 1926 L. 122. 
Secs. 158 and 159: List of Stolen 

THINGS GIVEN BY INFORMANT — ADMISSIBI- 
LITY. — A list of the stolen things given 
to supplement the first information report is 
admissible and can be referred to under sec. 
159 and proved under see. 159. The fact 
that a copy of such a list had been given to 
the police would not affect the admissibility 
of the informant's list. 1933 Cr.O. 1503= 
1933 L. 987. 

Sec* 159 : Refreshing Memory.— A 

witness can be allowed to refresh his 
memory by reference to any memorandum 
other writing prepared by the witness, if 
there is a lapse of memory on a point asked 
of the witness. On this section, see also 8 
O. 732; 19 C.W.N. 890; 11 B.H.C. 123; 11 
B. 657; 32 M. 384; 1926 L. 51; 1930 N. 24 
(1) . Where the writing brings to the mind 
of the witness neither any recollection of the 
facts mentioned in it or any recollection of 
the writing itself but which nevertheless en- 
ables him to swear to a particular fact from 
the conviction of his mind on seeing a writ- 
ing, which he knows to be genuine, the wit- 
ness may refresh his memorv l>v referring 
to the writing, 49 C. 573=26 C.WJST. 680 
=35 C.LJ. 279. Sec. 159 does not render 
the notes of a speech inadmissible in evi- 
dence. 1930 L. 867. Where a witness re- 
freshing his memory refers to notes taken 
by another of a speech made at a meeting, 
it is necessary under sec. 159, that such 
notes should have been read by him immedi- 
ately after the meeting and not merely read 
out to him. If the witness had read the 
notes himself, there would be naturally grea- 
ter guarantee of their correctness. 44 P.L. 
R. 167. For purposes of sec. 159, it is not 
requisite that the writing used to refresh 
memory of a witness should have been ad- 
mitted in evidence. 47 B.L.R. 992; 55 I. 

A. 107=7 P. 305. Accordingly, a document 
not produced in Court within the proper 
time and in consequence rejected as evidence 
under the provisions of O. 13, r. 2, C.P. 
"Code, may nevertheless be referred to by the 
party producing it or his witness to refresh 
has memory of the document if otherwise 
within the purview of sec. 159. “The 
weight of the evidence, the objection to the 
document upon the ground that it not hav- 
ing been produced at the proper time, ren- 
*ders its authenticity, the subject of suspi- 
cion and all other grounds upon which a 


document can be successfully impeached 
still remain open but refusal to permit a 
man to refresh his memory by proper rele- 
vant contemporaneous documents might lead 
to a grave injustice. ' 9 55 I.A. 107=7 P. 305 
t=32 C.W.N. 565 (P.C.). Memoranda kept by 
a witness can be used in evidence not by it- 
self but as corroborating a witness or re- 
freshing his memory. (10 N.L.R. 44, at p. 
47, Eel. on.) 120 I.C. 224=1930 N. 24 (1). 
When a witness wants to refresh his me- 
mory under see. 159, he is to do so by re- 
ferring in Court to the document which he 
had read at or near the time of the trans- 
action, and it is the fact that he had known 
it to be correct when he read it that is the 
justification of his doing so. It is quite 
immaterial that a document to which the 
witness refers in Court was ont printed by 
the witness himself or in liis presence- It 
is essential only that he should have read it 
at or soon after the transaction, to which it 
relates. 120 I.C. 798=1930 L. 371. The 
word “ writing' , used in sec. 159 includes 
also printed matter. (Ibid.) There is a 
common practice in the Punjab of referring 
to statements in the first information re- 
ports, medico-legal reports and so forth as 
if they were evidence. This is not justified 
by law. The proper course is for the wit- 
ness to refer to the document which he has 
prepared at the time under sec. 159 and 
state in Court everything whieh the prosecu- 
tion or counsel for defence or the trying 
Magistrate, or Judge considers material. 39 
P.L.R. 290=1937 L. 475. 

Horoscope — Admissibility. — A horoscope 
is admissible in evidence in proof of age 
anti though it may not be relied on as a 
probative document in itself, it can be used 
for the purpose of refreshing the memorv 
of the witness under sec. 159. 12 Mys.L.J. 
133=39 Mys.H.C.R. 406. There is no pro- 
vision in the Evidence Act by whieh pancha- 
Winamdhs prepared by the police for the re- 
covery of articles on information given by 
the accused can be used as substantive evi- 
dence. If they are prepared at the tiine, 
they can be used by the witness for the 
purpose of refreshing their memories in the 
witness-box under sec. 159 but in themselves 
they are not evidence. 1939 3SC.W.N. 465. 

Post mortem Report. — Secs. 159 to 161 
permit a limited use being made of post 
mortem notes of Medical Officer, namely, 
that they may be used by the witness who 
made them for refreshing his memory or by 
a party for the purpose of contradicting the 
witness. It is extremely undesirable that 
such notes of post mortem examination be 
. put in evidence through the medical Officer 
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The witness may also refer to any such writing made by any another person, 
and read by the witness within the time aforesaid, if when he read it, he knew 
it to be correct. 


When witness may use 
copy of document to refresh 
memory. 


Whenever a witness may refresh his memory 
by reference to any document, he may, with the per- 
mission of the Court, refer to a copy of such docu- 
ment : 


Provided the Court be satisfied that there is sufficient reason for the non- 


production of the original. 

An expert may refresh his memory by reference to professional treatises. 


160. A witness may also testify to facts mentioned 
Testimony to facts stated j n any such document as is mentioned in section 159 
^ctionTq 011 mentloncd in although he has no specific recollection of the facts 
n I59 ‘ themselves, if he is sure that the facts were correctly 

recorded in the document. 


Illustration . 


A book-keeper may testify to facts recorded by him in books regularly kept in the course of 
business, if he knows that the books were correctly kept although he has forgotten the particular 
transactions entered. 

161. 1 Any writing referred to under the pro*’ 


JL 


LEG. BEE, 

lAs to the application of sec. 161 to 
Police diaries, see Cr.P. Code, sec- 172. 


Hoc as it is prejudicial to both parties.. 
1930 S. 226. 

Secs. 169 and 160: Ponca instiga- 
tion— Admissions made BY Accused in pre- 
sence op Magistrate — Oral evidence op 
Magistrate— Use op memorandum.— Where 
during the investigation of a criminal ease 
a Magistrate is associated with the ** v esti- 
gating officer, and in the presence of such 
Magistrate, the accused points out places 
Alleged to be connected with the crane and 
makes admissions which do not lead to the 
discovery of any fact and the Magistrate 
•does not record the admisiflons in accordance 
with the provisions of sec. 164 of the Cr.P. 
Code but makes a memorandum of the con- 
* duct and admissions of the accused, the oral 
evidence of the Magistrate is admissible to 
prove the admissions of the -accused. Ordi- 
narily the written memorandum of the 
Magistrate is not admissible though the 
Magistrate under the provisions of sec. 159 
•can refresh his memory when under exa- 
mination by referring to the memorandum. It 
must be shown to the adverse party a nd the 
witness may be cross-examined on it. Where 
»the Magistrate has, however, no specific re- 
collection of the facts themselves but he is 
sure that the facts were correctly recorded, 
in the document, both the testimony of the 
witness and the contents of the memoran- 
dum are admissible under sec. 160, the two 
being the equivalent of a present positive 
statement of the witness affirming the truth 
of the memorandum. The fact that the 
Magistrate is empowered to record the con- 
fession of an accused person under sec. 164 
would not affect the question of the admissi- 


bility of such evidence. 14 L. 290=1933 L. 
716 (FJB.J. See also 1936 B. 42. {State- 
ment of deceased person) ; 1943 M.W.N. 
222~ (1943) 1 M.L.J. 343 (Proof of short- 
hand notes of speech at a meeting taken by 
a Police .Officer). 

Secs. 159 and 161: Panchan amab con- 
taining concession, how to be used. — No 
doubt an entry in any public record stating 
a relevant fact and made by a public e&Cr 
vant in the discharge of his official duty, or 
by any other person in performance of the 
duty specially enjoined by the law is itself 
a relevant fact- But where p flJiftTifl.narvnm 
contain confession which cannot be given in 
evidence because of sec. 26, the proper way 
of dealing with a panchanama containing 
such an entry is to place it into the hands 
of a witness and to allow trim to us© it to 
refresh his memory. If he finds in it any- 
thing of which evidence can lawfully be 
given, he may give such evidence in the 
ordinary way; but the document itself 
should he excluded. 144 I.C. 772=1933 S. 
220. See also 1939 M.W.N. 465. 

Sob. 160 . — See also notes under sec. 159. 
See 19 A. 390 (Special Diary); 11 B. 057; 
31 C. 1060; 32 M. 384; 11 B.H.C. 120 
(Statement to police officers) ; 97 I.C. 200= 
1926 C. 998=43 C.L.J*. 479 (Engineer’s re- 
port); 1936 B. 42 (Statement by deceas- 
ed Person) . Where no attempt is made by 
a witness to state orally before the Court, 
what the accused in the case was alleged to 
have said, nor does h e state before the 
Court, that although he has no spe- 
cific recollection of the facts themselves, he 
was sure that the facts were correctly re- 
ported by him in his report, the evidence of 
such witness is inadmissible in evidence. 40 
P.L.B. 872=177 I.C. 707=1938 L? 629. 

Sec. 8.C. 746; 5 L.B.B. 40=* 
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* Rights of adverse party as visions of the two last preceding sections must be pro- 
me myrr*^ t0 re ™ h duced and shown to the adverse party if he requires 

it ; such party may, if he pleases, cross-examine the 

witness thereupon. 

162. A witness summoned to produce a document shall, if it is in his pos- 

Production of documents. session or power, bring it to Court, notwithstanding 

any objection which there may be to its production 
or to its admissibility. The validity of any such objection shall be decided on 
by the Court. 

The Court, if it sees fit, may inspect the document, unless it refers to matters 
of state, or take other evidence to enable it to determine on its admissibility. 

If for such a purpose it is necessary to cause any document to be translated, 

Translation of documents. the Court may, if it thinks fit, direct the translator 

to keep the contents secret, unless the document is 
to be given in evidence ; and, if the interpreter disobeys such direction, he shall 
be held to have committed an offence under section 166 of the Indian Penal Code. 


Sec. 162 .—See 41 Bom.L.R. 391, cited 
'under secs. 123 and 124. Sec. 162 refers 
to official as well as private documents, and 
provides in the Beeond paragraph that when 
a document, in respect of which an objec- 
tion to production or admissibility is raised 
refers to matters of state, the Court has no 
power to inspect the document, with regard 
to other documents, in respect, of which pri- 
vilege is claimed, the Court, if it thinks, fit, 
may inspect the documents. Tile officer 
claiming the privilege must appear and pro- 
duce the document in Court and satisfy the 
Court that his claim is well founded. It is 
not for him to decide whether the document 
should or should not be produced. It is for the 
Court to decide it. Once the Court holds that 
the document is one with regard to which pri- 
vilege can be claimed, in other words, that 
lit is a communication made to a public offi- 
cer in official confidence or that it is an un- 
published official record relating to affairs 
of state which it would not be in the public 
interest to disclose, the question whether 
privilege should be claimed for it or not is 
entirely within the discretion of tie officer in 
charge of the document. The Court, for the 
purpose of deciding whether the claim to pri- 
vilege is well founded or not, is not entitled 
to look at the document. It must decide f he 
qhestion of the validity of the objection 
without looking at the document. 46 Bom. 
I^.R. 802=219 I.C. 290=1945 Bom. 

122. Tlie privilege claimable is in respect 
of official and confidential documents is 
a narrow on e and is based on the princi- 
ple that the information contained an official 
documents cannot be disclosed where the 
disclosure would not be in public interest. 
The circumstance that the documents are 
confidential or official is by itself no reason 
f or th eir non-production and the Court is 
Always entitled to summon them and to exa- 
mine how far the privilege claimed is rea- 
sonable and is justified. 11 Mys.I/.J. 171. 


See 3 C. 742 5 16 C.W.N. 431=15 I.C. 77; 
45 I.C. 898. See also I.LR. (1940) 1ST. 280? 
47 O.W.N. 928=1943 Cal. £39. Police dur- 
ing an investigation seised account books of 
a certain person and made copies of it in 
their diary. In a later civil suit that person 
denied that he kept accounts and hence the 
other party called for the. copies of the ac- 
count books made by the police to be pro- 
duced in evidence. Police refused to pro- 
duce the copies claiming the privilege of 
‘ * State document’*. Held, where account 
books were not state documents, copies of 
them could not assume this important shape 
simply because they were written in the 
course oi a police investigation. Neither 
the police nor any other person can evade 
the normal rules of disclosure by the simple 
expedient of entering matter £ot which no 
privilege can be claimed into in an otherwise 
privileged document. 1938 N. 358. 

Quaere. — Whether and how far sec. 162, 
which disentitles the Court from inspecting 
state documents, has been abrogated or 
modified by necessary implication by 0. 11*. 
R. 19 (2), C.P. Code, which places no limi- 
tation on the power of the Court to inspect 
documents. 47 C.W.N. 928=A.I.R. 1943 
Cal. 539. Sec. 162 has divided privileged 
documents into two categories. The Court 
can inspect documents for the purpose of 
deciding the question of privilege only if 
(hose documents do not refer to matters off 
Scale. In others words an exception is 
made in respect of documents that refer to 
matters of State- The provisions of O. 19, 
R. 2, C.P. Code, being general and the pro- 
visions of sec. 162, Evidence Act, being 
restricted so far as they relate to docu- 
ments relating to affairs of State the- 
special provisions of sec. 162 relat- 
ing to documents of State must be en- 
forced in preference to the general provi- 
sions embodied in the Code of Civil Proce- 
dure. It is therefore not open to the Court 
to peruse the documents for which privilege* 
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163. 


Giving, as evidence, of 
document called for and pro- 
duced on notice. 


Using, as evidence, of docu- 
ment production of which 
was remsed on notice. 


When a party calls for a document which he has given the other party- 
notice to produce, and such document is produced and 
inspected by the ^ party calling for its production, he 
is bound to give it as evidence if the party producing 
it requires him to do so. 

164. When a party refuses to produce a documen 
which he has had notice to produce, he cannot after- 
wards use the document as evidence without the 
consent of the other party or the order of the Court. 
Illustration . 


A sues B on an agreement and gives B notice to produce it. At the trial A calls for the docu- 
ment and B refuses to produce it. A gives secondary evidence of its contents. B seeks to produce 
the document itself to contradict the secondary evidence’given by A , in order to or show that the agree- 
ment is not stamped. He cannot do so. 

165. The Judge may, in order to discover or to obtain proper proof of relevant 
facts, ask any question he pleases, in any form, at any 
Judge’s power to put time, of any witness, or of the parties about any fact 
questions or order produc- re i evant or irrelevant ; and may order the production 

of any document or thing : and neither the parties nor 


is claimed in order to determine whether 
the documents constitute official records 
♦relating to affairs of State. A.I.R. 1944 
Lah. 209. See also I.L.R. (1945) Lah. 
219=46 P.L.R. 273=1944 Lah. 434. 

Sec. 163. — Production of documents 
by defendant — Inspection by plaintiff — 
Court cannot admit without proof. 72 I. 
C. 459=18 L.W. 165=1923 M. 607. Sec. 
163 does not render proof of the docu- 
ment unnecessary nor alter the normal in- 
cidence of burden of proof. Quaere, whe- 
ther sec. 163 is applicable to accounts pro- 
duced under the procedure for discovery 
or only to accounts produced after the 
trial has begun. 1923 M. 607. Under sec. 
163 it is the duty of the plaintiff to require 
the defendant who has taken inspection to 
tender the account books as evidence of 
both parties. Such account books need no 
further proof and are admissible in toto. 
106 I.C. 395 (2) =1928 NT. 119. Under 

sec. 163, an inspection of documents by 
the adversary entitles the party produc- 
ing them to tender them as evidence of 
both parties. Such documents must be ad- 
mitted in toto. 43 P.L.R. 123; 195 I.C. 
275=1941 L. 228. Sec. 163 is applicable 
to criminal trials as well as to civil actions. 
If during cross-examination of a witness 
the counsel for the accused calls 

for the statement of that witness 

recorded by the police in Calcutta 
during investigation and Inspects it for 
the purpose of contradicting the witness, 
the Government Counsel is entitled to re- 
quire the counsel for the accused to give 
the whole of the statement as evidence ex- 
cluding only such portions as are not rele- 
vant to the case, although that would bring 
on the record those parts of the statement 
which are corroborative of the witness’s 
evidence at the trial in addition to those 
brought on the record by counsel for the 
accused as being contradictory of that evi- 
C.C.M . — 310 


dence. But where there is no formal notice 
or requisition from the accused calling for 
the police diary and the Government coun- 
sel produces it stating that he will not “rely 
on the strict technicality” thereby giving 
the impression, although the impression is 
unintended, that he will not require counsel 
for the accused to put in the document as a 
whole, the accused cannot be compelled to 
give as evidence the entire statement in 
question. I.L.R. (1939) 2 C. 429=187 I. 
C. 138=41 Cr.L.J. 408=1940 C. 167. See 
also 1930 C. 370. 

Sec. 165: Object of Section. — Under S. 
165 the Court cannot order the production 
by a party of any document or thing, no 
matter how irrelevant, into Court, unless 
the object is to obtain indicative evidence 
which may lead to discovery of relevant 
evidence of any fact in any matter then 
before the Court. 57 M. 63 d= 1934 M. 199 
(2)=66 M.L.J. 498. The provisions of the 
section cannot be used in contravention of 
sec. 162, Cr.P. Code. 4 R. 371=99 I.C. 
1019=1927 R. 74; 27 Cr.LJ. 277=92 I.C. 
453. Power of Judge to send for addition- 
al witness to summon material witness, and 
to examine persons present Seed C. 279. 
Judge not to cross-examine on points which 
pleaders will examine upon. (Ibid.) Whe- 
ther Judge can put irrelevant questions, see 
10 B. 185. Right to cross-examine witnes- 
ses summoned by Court. 3 B L.R. (A. 
C.) 158; 5 C. 164; 24 C. 288; 29 C. 287; 10 
B. 185; 11 B.H.C.R. 166. Merc sending 
for document does not make evidence in 
the case. 11 B.H.C.R. 166. In criminal 
cases, the moment witness commences 
giving evidence which is inadmissible, he 
should be stopped by the Court. 7 W.R. 
(Cr.) 25. See also Field, 5th Ed., p. 482. 
Even though a document is not pioduced 
at the first hearing of a case the Court can 
call for the document under sec. 165. 25 

O.C. 286=70 I.C. 278=1923 O. 59.: 
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their agents shall be entitled to make any objection to any such question or order, 
nor, without the leave of the Court, to cross-examine any witness upon any answer 
■given in reply to any such question : 

Provided that the judgment must be based upon facts declared by this Act 
to be relevant, and duly proved : 

Provided also that this section shall not authorize any Judge to compel 
-any witness to answer any question or to produce any document which such witness 
would be entitled to refuse to answer or produce under sections 121 to 13 1, both 
inclusive, if the question were asked or the document were called for by the adverse 
party ; nor shall the Judge ask any question which it would be improper for any 
other person to ask under section 148 or 149 ; nor shall he dispense with primary 
evidence of any document, except in the cases hereinbefore excepted. 

166. In cases tried by jury or with assessors, the jury or assessors may put any 

. questions to the witnesses, through or by leave of the 

to^ut^u^tions ° r assessors Judge, which the Judge himself might put and which he 
q * considers proper. 

CHAPTER XI. 

Of Improper Admission and Rejection of Evidence. 

167. The improper admission or rejection of evidence shall not be ground 

of itself for a new trial or reversal of any decision in 
No new trial, for improper any case, if it shall appear to the Court before which 
ActaKnon or rejection of evi- guch ob j ection ^ raisedj that independently of the 

evidence objected to and admitted, there was sufficient 
evidence to justify the decision, or that, if the rejected evidence had been received, 
it ought not to have varied the decision. 

SCHEDULE. 

Enactments Repealed. 

[Repealed by Act I of 1938.] 


Sec. 167: Scope of Section. — Sec. 167 ap- 
plies to second appeals on the civil side or 
*cases tried by a jury on the criminal side; 
and not to first appeals -where the facts 
.are a matter for decision of the Appellate 
Court 1934 P. 605. Under sec. 167, im- 
proper admission is no ground for a new 
trial if there is other evidence sufficient to 
support the conviction. 59 I.C. 560=22 Cr. 
JLJ. 128. See also 1940 N. 118; 82 I.C 283 
=25 Cr.L.J 1275; 89 I.C. 189=1927 C. 1 
=31 C.W.N. 32; 95 I.C. 273=1926 P. 211 
=7 P.L.T. 673. See also 35 Bum L.R. 174 
=1933 B. 153; 152 I.C. 829=1934 P. 617 (2). 
Where there has been an improper admis- 
sion of evidence, a Judge would be acting 
correctly under sec. 167 if he comes to the 
conclusion that the rest of the evidence is 
sufficient to justify the conviction. 39 Cr. 
L.J. 427=174 I.C. 523=1938 N. 325. The 
acceptance of inadmissible evidence is not a 
ground^ to set aside, a judgment or grant a 
new trial, if there is other evidence upon 
which the finding could be arrived at. And 
the High Court can in second appeal see 
whether there is such other evidence justify- 
ing the decision, and if there is such evi- 
dence, it cannot order a new trial. 150 I.C. 
841=1934 P. 55 (2). See also (1943) 2 M. 
I*J. 672. A document was proved in the 
trial Court by a person who had obtained 
it from the writer and admitted in evidence, 
the writer being examined and no 
ohjedadn* was raised to such admission. 


Held, the non-examination of the writer 
would not make it inadmissible and the ob- 
jection in revision had no weight 59 G.L. 
J. 467 — 1934 C. 834. Where the High Court 
after excluding the evidence improperly ad- 
mitted, found that the remaining evidence 
was not of such a character that a convic- 
tion might reasonably be based upon it, the 
conviction and sentence were set aside. 1 
C. 207; 2 B. 61; 9 B.H.C.R. 358. Duty of 
appellate Court where evidence has been 
improperly admitted in the lower Court. 
See 15 W.R. (P.C.) 8; 6 B.L.R. 495; 14 
M.I.A. 86; 6 M.I.A 232; 8 M.I.A. 199; 7 
C. 293; 8 C. 739. Effect of relevant evi- 
dence improperly proved. See 11 B. 320; 
6 C.L.R. 497. Effect of evidence admitted 
at improper stage of the case. See 13 M. 
I. A. 83. Additional evidence in appellate 
Court, where relevant evidence was impro- 
perly shut out in lower Court. 4 A. 30 6. 
A ^ Magistrate cannot import his personal 
opinion about the personal character, in the 
decision of the case before him nor can he 
refuse to believe evidence in the accused’s 
favour on that account. 20 Cr.LJ. 283 ; 50 
I.C. 171. A misdirection to the jury is 
strictly not a case of improper admission 
or a rejection of evidence within the mean- 
ing of sec. 167. 42 I.C. 161=18 Cr.LJ. 
929 (F.B.). 

Grounds on which review re-hearings 
are allowed. — {See secs. 114 and 115 and 
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THE EXCESS PROFITS TAX ACT (XV OF 1940). 

[Amended by Acts XLII of 1040, VII of 1941, XI of 1941, XXIV of 
1941, Ordinance XVI of 1943, Ordinance VIII of 1944, Finance Act 1944, 
Finance Act 1945, Act VI of 1945. See also Ordinance LX of 1942 and Act VII 
of 1946 (Finance Act 1946) J. 
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1. Short title, extent and commence- 
ment. 

2. Definitions. 

3. Excess profits tax authorities. 

4. Charge of tax. 

5. Application of Act. 

6. Standard profits. 

7. Relief on occurrence of deficiency of 
profits. 

8. Successions and amalgamations. 

9. Inter-connected companies. 

10. Artificial transactions. 
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or penalties. 
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20. Rectification of mistakes. 

21 . Application of provisions of Act XI 
of 1922. 

22. Income-tax papers to be available 
for the purposes of this Act. 

23. Failure to deliver returns or state- 
ments. 

24. False statement and declaration. 

25. Institution of proceedings and com- 
position of offences. 

26. Power of Central Board of Revenue 
to grant relief in special cases. 

27. Power to make rules. 

Schedule I. — Rules for the computation 
of profits for purposes of Excess Profits 
Tax. 

Schedule II. — Rules for computing the 
average amount of capital. 

Schedule III. — Rules for determining 
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through other companies. 


An Act to impose a tax on excess profits arising out of certain businesses . 

Whereas it is expedient to impose a tax on excess profits arising out of certain 
'businesses in the conditions prevailing during the present hostilities ; It is 
hereby enacted as follows : — 

Short title, extent and com- i. (i) This Act may be called The Excess 

mencement. Profits Tax Act, 1940. 

(2) It extends to the whole of British India. 

(3) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 

D 2. In this Act, unless there is anything repugnant 

ons * in the subject or context, — 

(1) “ accounting period ” in relation to any business means — 

(a) where the accounts of the business are made up for successive periods of 
twelve months, each of such periods ; 


O. 48, C.P. Code, supra.] The High Court 
upon the hearing of second or special appeal 
"have remanded cases for reconsideration and 
fresh decision by the lower appellate Court 
where important evidence had not been care- 
fully considered by such Court (1 Jur.N.S. 
-35); where the judgment of the iower ap- 
pellate Court was based on part of the evi- 
dence only (24 W.R. 160; 24 W.R. 293); 
where the importance of a particular piece 
of evidence has been much under-rated (24 
W.R. 192); where witnesses were dis- 
credited for general reasons not affecting 
the credit of any individual deponent (24 


W.R. 251). In second appeal the finding of 
the lower Courts cannot be interfered with, 
however erroneous they may appear to be 
unless there be an error or defect in pro- 
cedure, provided they had before them evi- 
dence proper for their consideration in sup- 
port of their findings. But a finding with- 
out evidence to support it is a substantial 
error in the proceedings and a good ground 
for second appeal. 14 C. 740—14 l.A, 101 
(P.C.); 17 C. 297=16 l.A. 233 (P.C.); 18 
C. 23; 19 C. 249=19 I.A. 1 (P.C.); 20 C. 
93; 9 C. 309; 17 C. 875=17 I.A o5 (P.C.). 
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(6) in any other case, such period as the Excess Profits Tax Officer may 
determine : 

Provided that in determining any accounting period under sub-clause ( b } 
the Excess Profits Tax Officer shall have regard to the period, if any, which is, or 
has been, determined as the previous year for that business for the purposes of the 
Indian Income-tax Act, 1922 ; 

(2) “ Appellate Assistant .Commissioner 99 means a person appointed to be 
an Appellate Assistant Commissioner of Excess Profits Tax under section 3 ; 

(3) 6C average amount of capital 59 means the average amount of capital 
employed in any business as computed in accordance with the Second Schedule ; 

(4) “ Board of Referees 55 means a Board of Referees appointed under 
section 3 ; 

(5) “ business ” includes any trade, commerce .or manufacture or any 
adventure in the nature of trade, commerce or manufacture or any profession or 
vocation, but does not include a profession carried on by an individual or by 
individuals in partnership if the profits of the profession depend wholly or mainly 
on his or their personal qualifications unless such profession consists wholly or 
mainly in the making of contracts on behalf of other persons or the giving to other 
persons of advice of a commercial nature in connection with the making of contracts : 

Provided that where the functions of a company or of a society incorporated 
by or under any enactment consist wholly or mainly in the holding of investments 
or other property, the holding of the investments or property shall be deemed for 
the purpose of this definition to be a business carried on by such company or 
society : 

Provided further that all businesses to which this Act applies carried on by 
the same person shall be treated as one business for the purposes of this Act ; 

(6) 44 chargeable accounting period 59 means — 

(a) any accounting period falling wholly within the term beginning on the 
1st day of September, 1939, and ending on the 1 [3ist day of March, 1946], and ; 

(b) where any accounting period falls partly within and partly without the 
said term, such part of that accounting period as falls within the said term ; 

(7) cc Commissioner 99 means a person appointed to be a Commissioner of 
Excess Profits Tax under section 3 ; 

(8) se company 99 means a company as defined in the Indian Companies- 
Act, 1913, or formed in pursuance of an Act of Parliament or of Royal Charter or 
Letters Patent, or of an Act of the Legislature of a British possession or of a law of 
an Indian State, and includes any foreign association whether incorporated or not 
which the Central Board of Revenue may, by general or special order, declare to- 
be a company for the purposes of this Act ; 

(9) cc deficiency 99 of profits means — 

(*) where profits have been made in any chargeable accounting period, the 
amount by which such profits fall short of the standard profits ; 

(ii) where a loss has been made in any chargeable accounting period, the 
amount of the loss added to the amount of the standard profits ; 

(10) “ director 99 includes any person occupying the position of a director 
by whatever name called and also includes any person who — 


LEG. REF. 

Substituted by Finance Act 1945. 


Sec. 2 (5) and ( 19 ). — -Income derived from 
properties taken over in discharge of loans 
made in the course of a foreign money- 
lending _ business and treated os assets of 
the business can be assessed as part of the 
profits of that business when remitted to 
British India. In respect of such income 
the assessee is liable to excess profits tax 
by reason of sec. 2 (5) and (19) of the 


Act read with r. 4 (2) of Sell. I to the Act. 
Similarly, income from rubber estates owned 
hy an assessee in a foreign country must 
be held to^ represent profits and gains of a 
business within the meaning of the Act and 
liable to excess profits tax under sec. 2 (5) 
and (19) read with the first schedule to the 
Act. I.L.R. (1945) Mad. 693 --=1945 M.W. 
N. 294 (2) =1945 I.T.R. 49=58 L.W. 70 
=A.I.R. 1945 Mad. 223=(1945) 1 M.LJ. 
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(t) is a manager of the company or concerned in the management of the 

business ; and , . 

(it) is remunerated out of the funds of the business ; and 

(iti) is the beneficial owner of not less than twenty per cent, of the ordinary 

share capital of the company ; . . , , ... 

(11) “ dividend ” has the meamng assigned to the expression in section 2 

•of the Indian Income-tax Act, 1922 ; 

(12) “ Excess Profits Tax Officer means a person appomted to be an 

fTn-M Profits Tax Officer under section 3 5 . 

(13) “income” has the meaning assigned to the expression in section 2 

of the Indian Income-tax Act, 1922 ; . _ 

(14) “ fixed rate ” in relation to dividends on share capital, other than 
ordinaiy share capital, includes a rate fluctuating in accordance with the maximum 

rate of income-tax ; . . „ . 

(15) “ Inspecting Assistant Commissioner means a person appointed to 
be an Inspecting Assistant Commissioner of Excess Profits Tax under section 3 ; 

(16) “lots’* means a loss computed in the same manner as, for the pur- 
poses of this Act, profits are to be computed ; ... 

1 [(i6-A) “ ordinary share capital ” has the meamng assigned to that 

expression in sub-section (8) or section 9 ;] 

( 1 7 ) fi< person ” includes a Hindu undivided f amil y j 

(18) “ prescribed ” means prescribed by rules made under this Act ; 

(19) “ profits ” means profits as determined in accordance with the First 

6 (20’) “ standar d profits ” means standard profits as computed in accordance 

with the provisions of section 6 ; , 

• (21) “ statutory percentage ” means — 

(a) in relation to a business carried on by a body corporate (other than a 
company the directors whereof have a controlling interest therein), eight per cent. 

per annum : _ , 

2r (b) in relation to a business carried on by a partnership of which one or 
more partners is a body corporate (other than a company the directors whereof 
have a controlling interest therein), such a rate per cent, as is equivalent to— 

(i) eight per cent, per annum on so much of the average amount of the 
•capital employed in the business during the chargeable accounting period as 
represents the share of any such body corporate , and 

(it) ten per cent, per annum on the remainder of that amount \ 

\c) in relation to a business to which neither sub-clause (a) nor sub-clause 
(b) applies, ten per cent, per a n nu m :] 

Provided that in relation to any decrease of capital the statutory percentage 

shall be in all cases six per cent . : _ , 

Provided further that where the business was commenced on or after the 
1st day of Tuly, 1938, the foregoing percentages shall be increased from eight, ten 
and six per cent, to ten, twelve and eight per cent, respectively ; . 

(22) “ written down value ” has the meamng assigned to that expression m 
sub-section (5) of section 1 o of the Indian Income-tax Act, 1922. 

g. (1) There shall be the following classes of excess 
Excess profits tax authori- profits tax authorities for the purposes of this Act, 
* ics - namely : — 

(a) the Central Board of Revenue; 

(b) Commissioners of Excess Profits Tax ; , . , . _ 

Assistant Commissioners of Excess Profits Tax, who may be either Appel- 

late Assistant Commissioners of Excess Profits Tax or Inspecting Assistant Com- 
missioners of Excess Profits Tax; 

(d) Excess Profits Tax Officers ; 

'Sec. 2 >2 Act X I fjfft JS * ‘ 

®Sec. 2 ( 21 ) (b) substituted by Act XLII supra. 

of 1940 . 
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(e) Boards of Referees. 

(2) Every Commissioner of Excess Profits Tax, Appellate Assistant Com- 
missioner of Excess Profits Tax, Inspecting Assistant Commissioner of Excess Profits 
Tax and Excess Profits Tax Officer shall be a person who is exercising the functions 
of Commissioner of Income-tax, Appellate Assistant Commissioner of Income-tax,. 
Inspecting Assistant Commissioner of Income-tax and Income-tax Officer, res- 
pectively, under the Indian Income-tax Act, 1922. 

(3) The Central Board of Revenue shall, subject to the provisions of sub- 
section (2), appoint such persons as Commissioners of Excess Profits Tax, Appellate 
Assistant Commissioners of Excess Profits Tax, Inspecting Assistant Commissioners 
of Excess Profits Tax and Excess Profits Tax Officers as it thinks fit and such persons/ 
shall perform their functions in respect of such cases as the Central Board of Revenue 
may assign to them : 

Provided that such directions shall be made entirely at the discretion of the 
Central Board of Revenue, and, in particular, it shall be competent for that Board 
to assign a case or class of cases to an officer who is not exercising in respect of that 
case or class of cases the corresponding functions in relation to the charge of income- 
tax under the Indian Income-tax Act, 1922. 

(4) All officers and persons employed in the execution of this Act shall 
observe and follow the orders, instructions and directions of the Central Board of 
Revenue : 

Provided that nothing in this sub-section applies to a Board of Referees : 

Provided further that no such orders, instructions or directions shall be 
given so as to interfere with the discretion of the Appellate Assistant Commissioner 
in the exercise of his appellate functions. 

(5) A Board of Referees shall consist of not less than three and not more 
than five persons, of whom not less than one-half shall be non-officials having 
business experience, and one shall be a judicial officer who has exercised the 
powers of a District Judge or who possesses such qualifications as are normally 
required for appointment to the post of District Judge, and who has held judicial 
office for a period of not less than ten years. 

(6) Subject to the provisions of sub-section (5), the Central Government 
may make rules regulating the formation, composition and procedure of Boards 
of Referees. 

x 4. (1) Subject to the provisions of this Act, there shall, in respect of any 

Chaise oftax . business to which this Act applies, be charged, levied 

and paid on the amount by which the profits during any 
chargeable accountingperiodexceed the standard profits a tax(inthis Actr efer red to 
as "excess profits tax ”) which shall, in respect of any chargeable accounting period 
ending on or before the 31st day of March, 1941, be equal to fifty per cent, of that 
excess and shall, in respect of any chargeable accounting period beginning after 
that date, be equal to such percentage of that excess as may be fi™H by the anrm.l 
Finance Act : 


LEG. REF. 

1 Sec. 4 has been re-numbered as sub-S. 
(1) and to the section as so re-numbered 
sub-S. (2) has been added by Act XI of 
1941. 


Sec. 4. — Where the Managing Agency 
Agreement between a company and its Ma- 
naging Agent provides for payment of com- 
mission to the Managing Agent to a cer- 
tain percentage of the annual net profits 
of the company, excess profits tax payable 
or paid by the company under the Excess 
Profits^ Tax Act should be deducted in as- 
certaining the annual net prohts of the 
company for the purpose of the calculation 
of the ^managing agent's commission, though 
there is no provision in the agreement for 


deduction of any tax on income. Although 
Excess Profits Tax Act has some of the- 
features of income-tax and the assessment 
is made on the same principles as assess- 
ment of income-tax and the tax has to be 
recovered in the^ same manner also, yet 
there is a vital distinction between the two 
taxes. Income-tax is a tax on all income 
with certain exceptions, whereas excess 
tax is a tax levied only on a certain 
profits of the owner of a business. The ob- 
ject of the excess profits tax is not merely 
to raise revenue,, but also to prevent the 
owner of the business from making a large 
fortune out of what Js a national danger; 
m effect, though not in form, it is partly of 
a prohibitive character; it prohibits the* 

Owner of a hllQinPQQ fmm mnri» 
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Provided tfcat any profits which are, under the provisions of sub-section (3) 
of section 4 of the Indian Income-tax Act, 193a, exempt from income-tax, and all 
profits from any business of life insurance shall be totally exempt from excess profits, 
tax under this Act. 1 

[Provided further that, in the case of any business which includes the min ing 
of any mineral, any bonus paid by or through the Central Government in res- 
pect of increased output of the mineral shall be totally exempt from excess profits 
tax under this Act.] (Added by Ordinance VIII of 1944). 

2 [ (2) Where a chargeable accounting period falls partly before and partly 
after the end of March, 1941, the foregoing provisions of this section shall apply 
as if so much of that chargeable accounting period as falls before, and so much of 
that chargeable accounting period as falls after, the said end of March were each 
a separate chargeable accounting period, 8 [and as if the excess of profits of that 
separate chargeable accounting period were an apportioned part of the excess 
of profits arising in the whole period determined* in accordance with the provi- 
sions of section 7-A].] 

5. This Act shall apply to every business of which any part of the profits made 
. during the chargeable accounting period is chargeable- 

Application o . to income-tax by virtue of the provisions of sub-clause 

(i) or sub-clause (it) of clause (b) of sub-section (1) of section 4 of the Indian Income- 
tax Act, 1922, or of clause ( c ) of that sub-section : 

Provided that this Act shall not apply to any business the whole of the 
profits of which accrue or arise without British India where such business is carried 
on by or on behalf of a person who is resident but not ordinarily resident in British 
India unless the business is controlled in British India : 


Provided further that where the profits of a part only of a business carried 
on by a person who is not resident in British India or not ordinarily so resident 
accrue or arise in British India or are deemed under the Indian Income-tax Act, 
1922, so to accrue or arise, then, except where the business being the business of a 
person who is resident but not ordinarily resident in British India is controlled in 
India, this Act shall apply only to such part of the business, and such part shall for 
all the purposes of this Act be deemed to be a separate business: 

•[Provided further that this Act shall not apply to any business the whole 
of the profits of which accrue or arise in an Indian State, and where the profits 
of a part of business accrue or arise in an Indian State, such part shall, for the pur- 
poses of this provision, be deemed to be a separate business the whole of the pro- 
fits of which accrue or arise in an Indian State, and the other part of the business 
shall, for all the purposes of this Act, be deemed to be a separate business.] 


Standard profits, 


(1) For the purposes of this Act, the standard profits of a business in 
, - relation to any chargeable accounting period shall. 


subject to the provisions of sub-sections 


an amount bearing to the profits of the business during the standai 


(3) a« d (4)> be 

,rd period, ifiz&* 


LEG. REF. 

iN.B.— “The excess profits tax imposed 
by sec. 4 of the Excess Profits Tax Act, 
1940, shall in respect of any chargeable 
accounting period beginning pftcr the 31st 
day of March, 1941, be an amount equal to 
sixty-six and two-thirds per cent, of the 
amount by which the profits of the business 
during that chargeable accounting period 
exceed the standard profits.” [Finance 
Act VII of 1941, sec. 8, cl. (2).J 

Substituted by Act XXIV of 1941. 

3 Last proviso to sec. 5 added by Act 
XXIV of 1941. 

than a certain proportion of profits may be 
deemed to have arisen on account of the 


war. 45 BomX.R. 951=A.I.R. 1944 Bom. 
5=1. L.R. (1944) Bom. 105. Where under 
the managing agency agreement between a 
company and its managing agent provision 
is made for payment to the managing agent 
of “a commission of ten per cent, on the 
rent on the net annual income of the com- 
pany before setting aside any sum to reserve 
or depreciation funds or for payment of in- 
come-tax or super-tax or any other tax on 
which commission is to be based, no deduc- 
tion is to be made for excess profits tax. 
The excess profits tax is a tax on income 
within the meaning of the expression “any 
other tax on income.” 47 Bom, L.R. 774. 

Sec. 6: Scheme and object of — Standard 
profits— Computation of — Average amount 
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■respect of that business a standard period is available, the same proportion as the 
-chargeable accounting period bears to the standard period : 

Provided that if the average amount of capital employed in the business 
during such chargeable accounting period is greater or less than the average amount 
of capital employed during the standard period, such amount shall be increased 
or decreased, as the case may be, by an amount calculated by applying the statutory 
percentage to the amount of such increase or decrease : 

Provided further that in the case of a business which was commenced on or 
after the 31st day of March, 1936, the standard profits shall, at the option of the 
person carrying on the business, be an amount calculated by applying the statutory 
percentage to the average amount of capital employed in the business during such 
chargeable accounting period. 

(2) For the purposes of this section the standard period shall, at the option 
of the person carrying on the business, be — 

(a) the “ previous year A as determined under section 2 of the Indian 
Income-tax Act, 1922, for the purpose of the income-tax assessment for the year 
ending on the 31st day of March, 1937, or the previous year as so determined for 
the year ending on the 31st day of March, 1938 ; or 

(5) the “previous year” as so determined for the year ending on the 31st 
•day of March, 1937, and that for the year ending on the 31st day of March, 1939; or 

(c) the “ previous year ” as so determined for the year ending on the 31st 
day of March, 1938, and that for the year ending on the 31st day of March, 1939 ; 
or 

( d ) the “previous year” as so determined for the year ending on the 31st 
day of March, 1939, and that for the year ending on the 31st day of March, 1940 : 

Provided that in no case shall any period of less than nine months be taken 
.as a standard period. 

(3) If, within the period specified in the notice issued under sub-section (1) 
of section 13, 1 [or within the extended period allowed by the Excess Profits Tax 
Officer under the proviso to that sub-section] the person carrying on the business 
makes an application to the Excess Profits Tax Officer in this behalf, the Excess 
Profits Tax Officer shall refer the application to the Board of Referees, and if the 
Board is satisfied that during the standard period the profits of the business were 
less than might at the beginning of that period have been reasonably expected, it 
may direct that the standard profits shall be computed as if the profits during the 
.standard period were such greater amount as it thinks just : 

Provided that such amount shall not exceed the statutory percentage of the 
average amount of the capital employed in the business unless the Board is satis- 
fied that owing to some specific cause peculiar to the business it is just that a greater 
amount should be allowed: 

a [Provided further that a determination on an application under this sub- 
section — 

(a) shall have effect with respect to all subsequent char geable accoun ting 

periods ; 0 

( b ) shall exclude any further application under this sub-section.] 

(4) The standard profits shall be taken to be rupees thirty-six tho usan d 
.in any case in which the standard profits computed in accordance with sub-section 
(1) are less than this sum : 


LEG. REF. 
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Provided that if the chargeable accounting period is greater or less 
one year the sum of rupees thirty-six thousand shall for the purpose of this sub-section 
•be increased or decreased proportionately. 

(5) Where the standard period includes any period prior to the commence- 
ment of Part III of the Government of India Act, 1935, during which Burma was 
part of British India, there shall, in computing the standard profits of a business 
under this section, be excluded from the profits of the business during the standard 
period so much of such profits as arose or accrued or were received in Burma unless 
such profits are also included in the profits of the business during the chargeable 
accounting period. 

7- Where a deficiency of profits occurs in any chargeable accounting period 
in any business, the profits of the business chargeable 
j J^ ief °r occurrence of with excess profits tax shall be deemed to be reduced 
•<i ciency of profits. a nd relief shall be granted in accordance with the 

following provisions : — 

(a) the aggregate amount of the profits so chargeable for the previous charge- 
able accounting periods shall be deemed to be reduced by the amount of the defi- 
ciency of profits and the amount of excess profits tax payable in respect thereof shall 
be deemed to be reduced accordingly and the relief necessary to give effect to the 
reduction shall be given by repayment or otherwise ; 

(b) where the amount of the deficiency of profits exceeds the aggregate 
amount of the profits so chargeable for the previous chargeable accounting periods, 
■or where there is no previous chargeable accounting period, the balance of the 
deficiency of profits or the whole of the deficiency, as the case may be, shall be 
applied in reducing any profits so chargeable for the next subsequent chargeable 
.accounting period, and if and so far as it exceeds the amount of those profits, any 
profits so chargeable for the next subsequent chaigeable accounting period and 
so on. 

1 [ Provided that a deficiency of profits occurring in a chargeable account- 
ing period beginning on or after the 1st day of April, 1941, shall first be applied 
so as to reduce profits chargeable to tax arising in another chargeable accounting 
period beginning on or after the said 1st day of April, and a deficiency of profits 
occurring in a chargeable accounting period ending on or before the 31st day of 
March, 1941, shall first be applied so as to reduce profits chargeable to tax arising 
in another chargeable accounting period ending on or before the said 31st day of 
March ; and where owing to an insufficiency of profits for chargeable accounting 
■periods ending on or before the said 31st day of March, or, as the case may be, 
beginning on or after the said 1st day of April, the whole or any part of the 
.deficiency is applied otherwise than as aforesaid, — 

(a) the application shall be treated as provisional only ; and 

(b) if it thereafter appears that there is no longer such an insufficiency 
as aforesaid, such adjustment shall be made as the Central Board of Revenue 
may, by written order direct : 

Provided further that where a chargeable accounting period fhlls partly 
before and pardy after the end of March, 194Z9 the provisions of the preceding 
proviso shall apply as if so much of the chargeable accounting period as falls 
■before, and so much of the chargeable accounting period as falls after, the said 
end of March, were each a separate chargeable accounting period, and as if 
the deficiency of profits of that separate chargeable accounting period were an 
apportioned part of the deficiency of profits occurring in the whole period ; and 
any apportionment required to be made by this proviso shall be made by reference 
to the number of months or fractions of months in each of the parts of the whole 
chargeable accounting period,] 

2 [7-A. (i) In the case of a chargeable accounting period such as is referred 
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Special provision for charge- 
able accounting period {ailing 
partly before and partly after 
the end of March, 1941. 


to in sub-section (a) of section 4, the excess of" 
profits of each of the separate chargeable accounting 
periods into which the whole chargeable period is 
deemed to be divided for the purposes of that sub- 
section, shall be determined in accordance with the 
provisions of sub-sections (2), (3) and (4) and, in 
those sub-sections — 

(a) references to the whole period, the first part of the period, and the 
second part of the period shall be construed, respectively, as references to the 
whole of the chargeable accounting period deemed to be divided, so much thereof 
as fells before the end of March, rg4r, and so much thereof as falls after the said 
end of March ; 

( b ) “ excess profits 99 means the amount by which the profits for any period 
exceed the standard profits for that period. 

(2) The profits or loss of, and the standard profits for, the whole period 
shall be computed first on the basis that rule 5-A of the First Schedule and rule 
2-A of the Second Schedule do not apply to the period, and secondly on the basis 
that the said rules do apply to the period, and it shall then be ascertained, on each 
basis, whether there are excess profits or a deficiency of profits for the whole 
period, and, if so, what is the amount thereof. 

(3) There shall be deemed to be for the first part of the period excess 
profits or a deficiency of profits, as the case may be, equal to an apportioned part 
of the excess profits or deficiency of profits ascertained under sub-section (2) on 
the first basis mentioned therein, and there shall be deemed to be for the second 
part of the period excess profits or a deficiency of profits, as the case may be, 
equal to an apportioned part of the excess profits or deficiency of profits ascertained 
under sub-section (2) on the second basis mentioned therein ; and, for the 
purpose of giving relief for deficiencies of profits under section 7, the first part 
of the period and the second part of the period shall each be treated as if it were 
a separate chargeable accounting period.’ 

(4) Any apportionment required to be made by sub-section (3) shall be 
made by reference to the number of months and fractions of months in each of 
the parts of the whole period.] 

8. (1) As from the date of any change in the persons carrying on a business, 

the business shall, subject to the provisions of this 

^^icccssioia and amalgama- sect i ollj be deemed for all the purposes of this Act 

except for the purposes of determining the amount of 
the statutory percentage to have been discontinued, and a new business to have 
been commenced. 

(2) Where the change took place before the 1st day of September, 1939, 
and consisted in the death or retirement of a partner, or the taking in of a partner, 
the persons carrying on the business after the change may, by notice given in 
writing before the prescribed date to the Excess Profits Tax Officer, elect that, for 
the purposes of the provisions of this Act relating to the computation of standard 
profits, the business shall not be deemed to have been discontinued. 

(3) A business shall not, for the purposes of the provisions of this Act 
relating to the computation of standard profits, be deemed to be discontinued by 
reason of any change occurring on or after the 1st day of September, 1939, in the 
persons carrying it on, and the standard profits of the business in relation to any 
chargeable accounting period shall be computed accordingly, and, in particular^ 
in computing the capital employed in the business after the change, 1 fand in 
considering, for the purposes of computing the profits of, and the capital 
employed during any chargeable accounting period, whether any and, if so, 
what deductions are to be made iu respeet of depreciation of buildings, 

LEG. REEr ferent persons — New firm taking over assets 

1 Inserted by Act XL1I of 1940. and liabilities of old after some time — Pro- 
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plant and machinery] ; no regard shall be had to any consideration given in 
respect of the transfer of the business or any of the assets thereof on the occasion 
of the change. 

(4) Where, on or after the 1st day of September, 1939, two or more busi- 
nesses are amalgamated, the resulting business shall be treated for the purposes 
of the provisions of this Act relating to the computation of standard profits as if— 

(a) it had been in existence throughout the period during which there were 
in existence any of the former businesses ; 

(b) any profits made or losses incurred or capital employed in any of those 
former businesses had been made, incurred or employed in the resulting businesses; 
and 

(c) any assets of any of those former businesses had become assets of the 
resulting businesses when they became assets of the former business ; 

and, in particular, in computing the capital employed in the resulting business, 
[and in considering, for the purposes of computing the profits of, and the 
capital em doyed duri ng, any chargeable accounting period whether any and, if 
so, what deductions are to be made in respect of depreciation of buildings, plant 
and machinery ] 1 ; no regard shall be had to any consideration given in respect of 
the transfer of any of those former businesses or any of the assets thereof on the 
occasion of the amalgamation. 

(5) Where on or after the 1st day of September, 1939, part of a business is 
transferred as a going concern, by the person theretofore carrying it on to another 
person, the part transferred and the part not transferred shall each be deemed 
for the purposes of the provisions of this Act relating to the computation of standard 
profits to be a continuation of the original business, and the said provisions, including 
the provisions of this section relating to amalgamations, shall apply accordingly, 
[ 2 * * 1 - 

Provided that, for the purposes aforesaid, such apportionments shall be 
made of the profits made, and losses incurred, and the capital employed, in the 
original business, and of any assets of the original business as may appear to the 
Excess Profits Tax Officer, or on appeal in the prescribed time and manner to the 
Board of Referees, to that Board, to be just. 

(6) Notwithstanding anything in the foregoing provisions of this section, 
where a business was carried on immediately before the xst day of April, 1936, and 
that business, or the main part of that business, was transferred after the said day 
and before the 1st day of September, 1939, by the person carrying it on to another 
person, the Excess Profits Tax Officer, if he is satisfied that the business carried on 
after the transference was not substantially different from the business or part 
transferred, shall, on the application of the person carrying on the business after 
the transference, treat that person, for the purposes of the provisions of this Act 
relating to the computation of standard profits, as if he had carried on the transferred 
business or part of the business as from the date of the commencement of that 
business, *[* * *]« 

(7) Where, on or after the 1st day of September, 1939, a partner in a firm 
carrying on a business to which this Act applies dies, then notwithstanding anything 
contained in sub-section (1) any deficiency of profits in respect of any chargeable 
accounting period ending on or before the date of his death shall, if it has not been 
fully applied in reducing the profits of any chargeable accounting period under 
section 7, be carried forward and applied in reducing any profits from the same 
business carried on by the surviving partner or partners in the first chargeable 
accounting period after the death of the partner, and if and so far as it exceeds the 
amount of those profits, in reducing any profits from such business in the next 
subsequent chargeable accounting period and so on. 

4 [ (8) Where— 

(a) a business is, by virtue of sub-section (2) or sub-section (3), deemed 
not to have been discontinued ; or 

LEG. REF. modifications” omitted by Act XLJ I of 1940. 
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(b) a business, is, by virtue of sub-section (4), to be treated as if it had been 
in existence throughout the period during which there was in existence any other 
business ; or 

(1 c ) a business is, by virtue of sub-section (5) to be treated as a continuation 
of another business ; or 

(d) any person who is carrying on a business after a transfer is treated, by 
virtue of sub-section (6), as having carried on the business as from a date before 
the transfer, 

the provisions of this Act relating to the computation of profits and capital for the 
purposes of excess profits tax shall, both as respects the standard period and any 
chargeable accounting period, have effect subject to such modifications, if any, 
as the Excess Profits Tax Officer may think just, and the Excess Profits Tax Officer 
may make such alterations in the periods which would otherwise be the chargeable 
accounting periods of the business as he thinks proper : 

Provided that if the Excess Profits Tax Officer makes any such modifications 
and the person carrying on *the business is dissatisfied with the modifications so 
made, or if the person carrying on the business is dissatisfied with the refusal of 
the Excess Profits Tax Officer to make any such modifications, he may, at any 
time before the expiry of forty-five days from the date on which the order of the 
Excess Profits Tax Officer is communicated to him, appeal to the Board of Referees 
through the Excess Profits Tax Officer.] 

9. (1) Where any interest, annuity, or other annual payment, or any royalty, 

-r * ~ ^ ~ or rent, is paid by one company to another company 

and one of those companies is a subsidiary of the other, 
or both are subsidiaries of a third company, the capital profits and losses of both 
companies shall be computed for the purposes of this Act as if — 

(a) the interest, annuity, annual payment, royalty or rent were not payable ; 

(b) any debt in respect of which any such interest is payable did not exist ; 

and 

(c) any asset in respect of which any such royalty or rent is payable were the 
property of the company paying the royalty or the rent. 

1 [ (i-A) Where — 

(a) any debt is owing to any company by another company ; and 

(b) one of those companies is a subsidiary of the other, or both are subsi- 
diaries of a third company ; and 

{c) no interest is payable in respect of the debt, but the circumstances in 
which the debt came into existence or is allowed to continue to exist are such 
that the debt represents in substance capital employed in the business of the 
debtor company, 

the capital of both companies shall be computed as if the debt did not exist.] 

(2) Where — 

(a) a company (hereinafter referred to as “ the principal company ”) is 
resident in British India and is not a subsidiary of any other company resident in 
British India ; and 

(b) during the whole or any part of any chargeable accounting period of the 

principal company, another company, whether or not resident or carrying on 
business within British India (hereinafter referred to as 66 the subsidiary company 9> ) 
is a subsidiary of the principal company, * 

the following provisions of this section shall, subject to the provisions of section 5, 
have effect in relation to that chargeable accounting period. 

(3) If the subsidiary company is a subsidiary of the principal company 
'throughout the chargeable accounting period, such capital employed in, and 
profits or losses arising from, the business of the subsidiary company as is employed 
or arise in — 

(i) the chargeable accounting period ; or 

(») any year constituting or comprised in the standard period of the principal 
company, 
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shall be treated for the purposes of this Act as if it or they were capital employed 
in, or as the case may be, profits or losses arising from, the business of the prin- 
cipal company. 

(4) If the subsidiary company is a subsidiary of the principal company 
during part only of the chargeable accounting period, the excess or deficiency of 
profits of the subsidiary company for that^ part of that period shall be treated as 
increasing or, as the case may be, decreasing the excess or deficiency of profits of 
the principal company for the whole period and shall not be deemed to be an 
excess or deficiency of profits of the subsidiary company. 

In this sub-section, the expression “ excess 39 and “ deficiency 39 mean, in 
relation to profits, an excess or deficiency in relation to the standard profits of the 
subsidiary company or, as the case may be, the principal company. 

(5) In any case to which sub-section (3) or sub-section (4) applies, such 
alteration, if any, of the periods which would otherwise be the chargeable accounting 
periods of the subsidiary company shall be made as the Central Board of Revenue 
may direct. 

(6) For the purposes of this section, a comp&ny shall be deemed to be a 
subsidiary of another company if and so long as not less than nine-tenths of its 
ordinary share capital is owned by that other company, whether directly or through 
another company or other companies, or partly directly or partly through another 
company or other companies. 

(7) The amount of ordinary share capital of one company owned by a 
second company through another company or other companies, or partly directly 
and partly through another company or other companies shall be determined in 
accordance with the provisions of the Third Schedule. 

(8) In this section and the Third Schedule references to ownership shall be 
construed as references to beneficial ownership, and the expression “ ordinary share 
capital ”, in relation to a company, means all the issued share capital (by whatever 
name called) of the company, other than capital the holders whereof have a right 
to a dividend at a fixed rate but have no other right to share in the profits of the 


company. 

(9) The principal company shall be entitled to allocate to its subsidiary 
company or companies the respective proportionate shares of the excess profits 
tax payable by the whole group. 

(10) The excess profits tax payable by virtue of this section by the principal 
company in respect of the profits of any subsidiary company shall, for the purposes 
of section 12, be deemed to have been paid by the subsidiary company and not by 


the principal company. 

*[10. (1) In computings profits for the purposes of this Act no deduction 

• 1 shall be made in respect of any transaction or opera- 

Artmciai transactions. . r , •rr , c \ .1 

tion of any nature if and so far as it appears that the 

transaction or operation has artificially reduced or would artificially reduce the 


profits. 

(2) If the Excess Profits Tax Officer is satisfied that any person has en- 
tered into or carried out any transaction or operation by which the profits have 
been or would be artificially reduced, he may, with the previous approval of the 
Inspecting Assistant Commissioner, direct that such person shall pay, in addi- 
tion to any excess profits tax for which he is or would, but for such transaction 
or operation, be liable, a penalty not exceeding the tax evaded or sought to be 


evaded. 


1 [io-A. (1) Where the Excess Profits Tax Officer is of opinion that the 

main purpose for which any transaction or transac- 
Transactions designed to tions was or were effected [whether before or after 
avoid or reduce liability to t j ie passing of the Excess Profits Tax (Second Araend- 
excess profits tax. ment) Act, 1941] was the avoidance or reduction 
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liability to excess profits tax, he may, with the previous approval of the Ins- 
pecting Assistant Commissioner, make such adjustments as respects liability to 
•excess profits tax as he considers appropriate so as to counteract the avoidance 
or reduction of liability to excess profits tax which would otherwise be effected by 
the transaction or transactions. 

(2) Without prejudice to the generality of the powers conferred by sub- 
section (1), the powers conferred thereby extend — 

(a) to the charging with excess profits tax of persons who but for the ad- 
justments would not be chargeable with any tax or would not be chargeable to 
the same extent ; 

(b) to the charging of a greater amount of tax than would be chargeable 
but for the adjustments. 

(3) Any person aggrieved by a decision of the Excess Profits Tax Officer 
under this section may appeal in the prescribed time and manner to the Appellate 
Tribunal.] 

11. (i) The Central Government may by notification in the Official Gazette 

make provision for the granting of relief in cases where 
Relief in respect of double both excess profits tax under this Act and excess profits 
•excess profits taxation. tax under any law in force in the United Kingdom, in 

any Indian State, or in any other part of His Majesty’s Dominions have been paid 
upon the profits of any business if it appears to the Central Government that the 
laws of the United Kingdom or of that Indian State or of that other part of His 
Majesty’s Dominions provide for corresponding relief in respect of excess profits 
tax charged on profits both in the United Kingdom or in that State or in that part 
and in British India : 

Provided that where under section 19 of the Finance (No. 2) Act, 1939, 
national defence contribution has been paid in the United Kingdom in lieu of 
excess profits tax, that portion of the national defence contribution so paid which 
is equal to the excess profits tax which would otherwise have been payable shall, 
for the purposes of this sub-section, be deemed to be excess profits tax paid in the 
United Kingdom. 

(2) If any person, who has paid excess profits tax under this Act for any 
chargeable accounting period in respect of profits arising outside India in a country 
the laws of which do not provide for any relief in respect of excess profits tax charged 
in British India proves that he has paid excess profits tax under the laws of the 
said country in respect of the same profits, he shall be entitled to the deduction from 
the excess profits tax payable in British India of a sum equal to one-half thereof or to 
one-half of the excess profits tax payable in the said country, whichever is the less. 

12. (1) The amount of the excess profits tax payable in respect of a business 

for any chargeable accounting period diminished by 
Allowance of excess profits any amount allowable by way of relief under the pro- 

SS)me-te“D^Ls inCOme f ° r visions °f action 1 i, shall, in computing for the pur- 
y * poses of income-tax or super-tax the profits and gains of 

that business, be allowed to be deducted as an expense incurred in that period. 

(2) There shall also be so deducted the amount of any excess profits tax 
payable under any law in force in a country outside British India on the profits 
of die business in respect of any chargeable accounting period x [to the extent to 
which such profits are liable to excess profits tax under this Act] after diminish- 
ing such amount by any amount which is allowable by way of relief by repay- 
ment, set off or otherwise under any law in the country where the tax is payable 

LEG. REF . the same business. “Transaction” has a very 
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providing for the granting of relief in that country where excess profits tax has 
also been charged in British India : 

Provided that where* under the provisions of this Act relating to deficiencies 
of profits or under any corresponding law in force in the said country without 
British India* relief is given by way of repayment from excess profits tax chargeable 
for any chargeable accounting period previous to that in which the deficiency 
occurs* the amount of the deduction allowed under sub-section ( 1 ) or sub-section (2) 
shall not be altered, but the amount repayable shall be taken into account in com- 
puting the profits and gains of the business for the purposes of income-tax as if it 
were a profit of the business accruing in the 1 [previous year (as determined for 
that business for the purposes of the Indian Income-tax Act, 1922)] in which the 
deficiency or profits occurs. 

13. (1) The Excess Profits Tax Officer may, for the purposes of this Act* 

require any person whom he believes to be engaged 
Issue of notice for assess- j n an y business to which this Act applies, or to have 
DQent * been so engaged during any chargeable accounting 

period, or to be otherwise liable to pay excess profits tax, to furnish within sucfi 
period* not being less than sixty days from the date of the service of the notice, as 
may be specified in the notice, a return in the prescribed form and verified in the 
prescribed manner setting forth (along with such other particulars as may be pro- 
vided for in the notice) with respect to any chargeable accounting period specified 
in the notice the profits of the business and the standard profits of the business as 
computed in accordance with the provisions of section 6 or the amount of deficiency 
available for relief under section 7 : 

Provided that the Excess Profits Tax Officer may* in his discretion, extend 
the date for the delivery of the return. 

(2) The Excess Profits Tax Officer may serve on any person, upon whom a 
notice has been served under sub-section (1), a notice requiring him on a date to 
be therein specified to produce, or cause to be produced, such accounts or docu- 
ments as the Excess Profits Tax Officer may require and may from time to time 
serve further notices in like manner requiring the production of such further accounts 
or documents or other evidence as he may require : 

Provided that the Excess Profits Tax Officer shall not require the production 
of any accounts relating to a period prior to the cc previous year ” as determined 
under section 2 of the Indian Income-tax Act* 1922, for the purpose of the Income- 
tax assessment for the year ending on the 31st day of March, 1937. 

14. (1) The Excess Profits Tax Officer shall, by an order in writing after 

. considering such evidence, if any, as he has required 

^ .esmea * under section 13, assess to the best of his judgment the 

profits liable to excess profits tax and the amount of excess profits tax payable on 
the basis of such assessment, or if there is a deficiency of profits, the amount of that 
deficiency and the amount of excess profits tax, if any, repayable and shall furnish 
• a copy of such order to the person on whom the assessment has been made. 

(2) Excess Profits Tax payable in respect of any chargeable accounting 
period shall be payable by the person carrying on the business in that period. 

(3) Where two or more persons were carrying on the business jointly in the 
chargeable accounting period, the assessment shall be made upon them jointly and, 
in the case of a partnership, may be made in the partnership name. 

(4) Where by virtue of the foregoing provisions an assessment could, but 
for his death* have been made on any person either solely or jointly with any other 
person or persons* the assessment may be made on his legal representative either 
solely or jointly with that other person or persons* as the case may be. 

2 [i4-A. (i) The Excess Profits Tax Officer, before proceeding to make an 
assessment (in this section referred to as the regular 
^Poww^to make provisional assessment) under section 14, may* at any time after 
"“~ fo the expiry of the period specified in the notice issued 


.assessments. 
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under sub-section (1) of section 13 as that within which the return therein referred 
to is to be furnished, and whether the return has or has not been furnished, proceed 
to make in summary manner a provisional assessment of the amount by which 
the profits of the chargeable accounting period exceed the standard profits, and the. 
amount of excess profits tax payable thereon. 

(2) Before making such provisional assessement the Excess Profits Tax 
Officer shall give notice in the prescribed form to the person on whom assessment 
is to be made of his intention to do so, and shall with the notice forward a state-* 
ment of the amount of the proposed assessment, and the said person shall be entitled 
to deliver to the Excess Profits Tax Officer at any time within fourteen days of 
receipt of the said notice a statement of his objections, if any, to the amount of' 
the proposed assessment. 

(3) On expiry of one month from the date of service of the notice referred 
to in sub-section (2), or earlier if the assessee agrees to the proposed assessment, 
the Excess Profits Tax Officer may, after taking into account the objections, if any, 
made under sub-section (2), make a provisional assessment, and shall furnish a 
Copy of the order of assessment to the assessee : 

Provided that assent to the amount of the assessment, or failure to make- 
objection to it, shall in no way prejudice the assessee in relation to the regular 
assessment. 

(4) In making any such provisional assessment the Excess Profits Tax 
Officer shall make allowances for any deficiencies of profits for previous charge- 
able accounting periods which are under the provisions of section 7 to be set off ' 
against the excess profits of the chargeable accounting period in respect of which 
the assessment is being made : 

Provided that where such deficiencies of profits have not been determined 
under sub-section (1) of section 14, the Excess Profits Tax Officer shall estimate 
*the amount thereof to the best of his judgment. 

(5) There shall be no right of appeal against a provisional assessment made- 
under this section, and it shall, until a regular assessment is made in due course* 
under section 14, determine the amount of excess profits tax due from the assessee. 

(6) If, when a regular assessment is made in due course under section 14 
the amount of excess profits tax payable thereunder is found to exceed that deter- 
mined as payable by the provisional assessment, it shall be reduced by the amount 
determined as payable by the provisional assessment. 

(7) If, when a regular assessment is made in due course under section 14, 
the amount of excess profits tax payable thereunder is found to be less than that 
determined as payable by the provisional assessment, any excess of tax paid as. 
a result of the provisional assessment shall be refunded to the assessee together 
with interest at 5 per cent, per annum calculated from the date of payment of 
such excess tax to be the date of the order of refund, both days inclusive.] 

15. If, in consequence of definite information which has come into his pos- 

Profits escaping assessment. sessi ° n > ^ess Profits Tax pfficer discovers that 

profits of any chargeable accounting period chargeable 
to excess profits tax have escaped assessment, or have been underassessed, or have* 
been the subject of excessive relief, he may at any tim e within five years of the end 
of the chargeable accounting period in question serve on the person liable to such 
tax^a notice containing all or any of the requirements which may be included in a 
notice under section 13, and may proceed to assess or re-assess the amount of such 
profits liable to excess profits tax and the provisions of this Act shall, so far as may 
be, apply as if the notice were a notice issued under that section. 

16. If the Excess Profits Tax Officer, the Appellate Assistant Commissioner 

Penalties. or t ^ le Commissioner, in the course of any proceedings 

* # under this Act, is satisfied that any person has, without 

reasonable cause, failed to furnish the return required under sub-section (1) of’ 
section 13, or to produce or cause to be produced the accounts or documents or 
other evidence required by the Excess Profits Tax Officer under sub-section (2) 
of that section, or has concealed particulars of the profits made by or capital employed^ 
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in the business, or has deliberately furnished inaccurate particulars of such profits 
or capital, he may direct that such person shall pay by way of penalty, in addition, 
to the amount of any excess profits tax payable, a sum not exceeding — 

(a) where the person has failed to furnish the return required under sub- 
section (1) of section 13, the amount of the excess ’ profits tax payable ; and 

(1 b ) in any other case, the amount of excess profits tax which would have 
been avoided if the return made had been accepted as correct : 

Provided that the Excess Profits Tax Officer shall not impose any penalty 
under this section without the previous approval of the Inspecting Assistant Com- 
missioner. 


17. (1) Any person aggrieved by a decision made in pursuance of section 8, 

. . or objecting to the amount of excess profits tax for 

pp * ^ which he is liable as assessed by the Excess Profits Tax 

Officer or denying his liability to be assessed under this Act, or objecting to any 
penalty imposed by the Excess Profits Tax Officer, or to the amount of any deficiency 
of profits as assessed by the Excess Profits Tax Officer, or to the amount allowed 
by the Excess Profits Tax Officer by way of relief under any provision of this Act 
or to any refusal by the Excess Profits Tax Officer to grant relief may appeal to the 
Appellate Assistant Commissioner : 

Provided that no appeal shall lie against a determination of the amount of 
the profits of any standard period where those profits have been determined in 
accordance with the 1 [second proviso] to rule 1 of the First Schedule except in- 
respect of adjustments mhde under the provisions of that Schedule : 

^[Provided further that no appeal shall lie under this section against any 
apportionment made by the Excess Profits Tax Officer under the proviso to sub- 
section (5) of section 8, against any s [refusal to make modifications or against 
any modifications] made by the Excess Profits Tax Officer under sub-section (8) of 
section 8, against any decision of the Excess Profits Tax Officer under rule 11 of 
the First Schedule or against any decision of the Board of Referees or the Central 
Board of Revenue. 

(2) An appeal shall ordinarily be presented within forty-five days of receipt 
of the notice of demand relating to the assessment or penalty objected to, or in the 
case of an appeal against the assessment of a deficiency of profits, within forty-five 
days of the receipt of the copy of the order determining the deficiency, or in the 
case of an appeal against the amount of a relief granted or a refusal to grant relief, 
within forty-five days of the receipt of the intimation of the order granting or refusing 
to grant the relief, but the Appellate Assistant Commissioner may admit kn appeal 
after the expiration of that period if he is satisfied that the appellant had sufficient 
cause for not presenting it within that period. 

(3) An appeal shall be in the prescribed form and shall be verified in the 
prescribed manner. 

(4) The Appellate Assistant Commissioner shall hear and determine the 
appeal, and, subject to the provisions of this Act, shall pass such orders as he thinks 
fit, and such orders may include an order enhancing the assessment or a penalty : 

Provided that an order enhancing an assessment or penalty shall not be made 
unless the person affected thereby has been given a reasonable opportunity of 
showing cause against such enhancement. 

(5) The procedure to be adopted in the hearing and determination of 
appeals shall be in accordance with the rules made in this behalf by the Central 
Board of Revenue. 


Appeal to Commissioner 
against Appellate Assistant 
Commissioner’s orders, impos- 
ing penalties or enhancing 
assessments or penalties. 


18. (1) Any person objecting to an order passed 

by an Appellate Assistant Commissioner imposing on 
him a penalty under section 16 or enhancing his assess- 
ment or enhancing a penalty under section 17 may 
appeal to the Commissioner within thirty days of the 
date on which he was served with notice of such order. 


LEG. REF. 
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ao. 


Rectification of mistakes. 


(2) In disposing of the appeal the Commissioner may, after giving the 
appellant an opportunity of being heard, pass such orders thereon as he thinks fit. 

(3) On the coming into operation of Part II of the Indian Income-tax 
(Amendment) Act, 1939, this section shall cease to have effect. 

19. (1) The Commissioner may of his own motion call for the record of any 

_ r proceeding under this Act which has been taken by any 

Power of revision. Excess Profits Tax Officer or Appellate Assistant Com- 

missioner subordinate to him, and on receipt of the record may make such enquiry, 
•or cause such enquiry to be made, and, subject to the provisions of this Act, may pass 
such orders thereon (including an order enhancing an assessment) as he thinks fit : 

Provided that he shall not pass any order prejudicial to a person to whose 
business this Act applies without hearing him, or giving him a reasonable oppor- 
tunity of being heard. 

(2) On the coming into operation of Part II of the Indian Income-tax 
(Amendment) Act, 1939, sub-section (1) shall cease to have effect, but thereafter 
any Excess Profits Tax Officer or any person in respect of whose business an order 
under section 14 has been passed who objects to an order passed by an Appellate 
Assistant Commissioner under section 16 or section 17 may, within the prescribed 
time and in the prescribed manner, appeal against such order to the Appellate 
Tribunal constituted under the Indian Income-tax Act, 1922, and that Tribunal 
shall have all such powers in disposing of the appeal as it has in respect of appeals 
preferred to it under the Indian Income-tax Act, 1922. 

The Commissioner may, at any time within four years from the date of 
any order passed whether by himself or by any Appel- 
late Assistant Commissioner or Excess Profits Tax 
Officer under this Act, rectify any mistake in any evidence recorded during assess- 
ment or appellate proceedings, or any mistake apparent from the record and shall 
within the like period rectify any mistake apparent from the record which has 
been brought to his notice by a person to whose business this Act applies : 

Provided that no such rectification shall be made having the effect of enhanc- 
ing the liability of any person unless that person has been given a reasonable oppor- 
tunity of being heard. 

Qi. The provisions of sections 4-A, 4-B, 10, 13, 24-B, 29, 36 to 44-C (inclusive) 

. . . 45 to 48 (inclusive), 49-E, 49-F, 50, 54, 61 to 63 (inclu- 

Art^i 1C f UOIX 2 f provisloIlsof sive), 65 to 67-A (inclusive) of the Indian Income-tax 

0 192 a Act, 1922, shall apply with such modifications, if any, as 

may be prescribed, as if the said provisions were provisions of this Act and referred 
to excess profits tax instead of to income-tax, and every officer exercising powers 
under the said provisions in regard to income-tax may exercise the like powers 
under this Act in regard to excess profits tax in respect of cases assigned to him 
under sub-section (3) of section 3 as he exercises in relation to income-tax under 
the said Act : 

Provided that references in the said provisions to the assessee shall be cons- 
trued as references to a person to whose business this Act applies. 

22* (1) Notwithstanding anything contained in the Indian Income-tax Act, 

1922, all information contained in any statement or 
Income-tax papers to be return made or furnished under the provisions of that 
ActT f ° r thC purposcs of Act or obtained or collected for the purposes of that 
Act may be used for the purposes of this Act. 

(2) All information contained in any statement or return made or furnished 
under the provisions of this Act or obtained or collected for fixe purposes of this 
-Act may be used for the purposes of the Indian Income-tax Act, 1922. 

. 23. If any person fails, without reasonable cause or excuse, to furnish in due 

time, any return or statement, or to produce, or cause 
^ dements. dcUver rcturns to be produced, any accounts or documents required 

to be produced tinder section 13, he shall on conviction. 
3by a Magistrate be punishable with fine which may extend to five hundred rupees. 
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and with a further fine which may extend to fifty rupees for every day during which 
the default continues. 

24. If a person makes in any return required under section 13 any statement 
which is false, and which he either knows or believes 
False statement and decla- to b e false, or does not believe to be true, he shall be 
■* ra ion. punishable on conviction by a Magistrate with simple 

mprisonment which may extend to six months, or with fine which may extend to 
one thousand rupees, or with both. 

_ a 25. (1) A person shall not be proceeded against 

Institution of proceedings f or an offence under section 23 or section 24 except at 
composi on o o ences. instance of the Inspecting Assistant Commissioner. 

(2) No prosecution for an offence punishable under section 23 or section 24 
or under the Indian Penal Code shall be instituted in respect of the same facts as those 
in respect of which a penalty has been imposed under this Act. 

(3) The Inspecting Assistant Commissioner may, either before or after the 
institution of proceedings, compound any offence punishable under section 23 or 
section 24. 

26. (1) If^on an application made to it through the Excess Profits 

Tax Officer] the Central Board of Revenue is satisfied in 
Power of Central Board of the case of any business that special circumstances exist 

^ecia^cases Srant Tdx£ m w ^ c ^ 1 ren der it inequitable that the standard profits of 
specia cases. the business in relation to any chargeable accounting 

period should be computed in accordance with the provisions of sub-section 
(1) of section 6, and that no relief or insufficient relief has been granted under the 
provisions of sub-section (3) of that section, the Central Board of Revenue may- 
direct that the standard profits of the business shall be computed to be such greater 
amount as the Central Board of Revenue thinks just : 

Provided that such amount shall not exceed the statutory percentage of the 
average amount of the capital employed in the business unless the Central Board of 
Revenue is satisfied that owing to some specific cause peculiar to the business it is 
just that a greater amount should be allowed and that the relief, if any, afforded, 
by the Board of Referees under sub-section (3) of section 6 is inadequate : 

2 [Provided further that a determination on an application under this sub- 
section — 

(a) s h all have effect with respect to all subsequent chargeable accounting 
periods ; 

(A) shall exclude any further application under this sub-section.] 

(2) Without prejudice to the generality of the provisions of sub-section (1) 
the Central Board of Revenue shall, in considering the making of a direction under 
that sub-section, have regard to the following circumstances, namely : — 

(a) that the capital employed in a business commenced on or after the 1st 
day of July, 1938, is so small in relation to the volume of the activities of the business 
that to compute the standard profits in accordance with the provisions of section 6 
would be inequitable, taking into account the normal profits made in similar 
businesses ; 

(A) that owing to the nature of the business heavy expenditure by way of 
preliminary expenses or expenses in connection with experimental or development 
work has been incurred in accounting periods closely preceding the chargeable 
.accounting period and that during the chargeable accounting period such expendi- 
ture would normally fall to be written off wholly or partly in the books of the person 
chargeable to excess profits tax ; 

(c) that the business is of a pioneer nature, that is to say, is concerned with 
an industrial process or a form of manufacture or production not undertaken in 
British India before the 1st day of April, 1932, and has not been in existence long 
enough to have paid income-tax for the previous year as determined for the puxpose 
^f the income-tax assessment for the year beginning on the 1st day of April, 1937 - 


LEG. REF. 

inserted by Act XL11 of 1940. 


*Added by Act XLII of 1940- 


*492 


The Civh- Court Manual (Imperial Agts). 


[S, 27 


(3) If x [on an application made to it through Excess Profits Tax_ 
Officer] the Central Board of Revenue is satisfied that the computation in 
accordance with the provisions of Schedule I of the profits of a business during any 
chargeable accounting period would be inequitable, owing to any of the following 
circumstances, namely : — 

(a) any postponement or suspension, as a consequence of the present hostilities 
of renewals or repairs, or 

(b) the provision of buildings, plant or machinery which will not be required 
for the purposes of the business after the termination of the present hostilities, or 

(c) difficulties in bringing into British India income arising outside British 
India where the country in which the income accrued prohibits or restricts by its. 
laws the remittance of money to British India, and loss in the remittance to British 
India of such income because of fluctuations in the rate of exchange between that 
country and British India 2 [or] 

[(<*) in the case of any business which includes the winning of any mineral 
(including mineral oil) the winning of which is of exceptional importance for the- 
prosecution of the present war, an increase in the output of the mineral which 
was essential in the national interest and which has had the effect of shortening the 
period during which but for such increased war-time output the source of the mineral 
might have been expected to be exhausted.] 

The Central Board of Revenue may direct that such allowances shall be 
made in computing the profits of the business during that chargeable accounting 
period as the Central Board of Revenue thinks just : 

Provided that in making such direction the Central Board of Revenue may 
impose such conditions as it deems appropriate. 

®[ (4) An application to the Central Board of Revenue under this section. 
shall be presented to the Excess Profits Tax Officer before the expiry of the period 
specified in the notice issued under sub-section (1) of section 13 or of the extend- 
ed period allowed by the Excess Profits Tax Officer under the proviso to that sub- 
section, but in the case of an application under sub-section (1) of this section, i T 
the person carrying on the business has made or is making an application under 
sub-section (3) of section 6, the application shall be presented to the Excess Profits 
Tax Officer before the expiry of forty-five days from the date on which the order 
of the Board of Referees disposing of the application under sub-section (3) of section 
6 is communicated to the person who has made that application]. 


27. (1) The Central Board of Revenue may, subject to the control of the^ 

Power to main* rules Central Government, make rules for carrying out the 

■ ' ru. , purposes of this Act. 

(2) Without prejudice to the generality of the foregoing power, such rules 


may — 

(a) prescribe the procedure to be followed on appeals, applications for 
rectification of mistakes, and applications for refunds ; 

(b) provide for the adaptation to excess profits tax of any of the provisions* 
of the Indian Income-tax Act, 1922, which are made applicable to excess profits 
tax by section 21; or of any rules made under any such provision ; 

(c) provide in regard to companies whose business consists wholly or mainly 
in the dealing in or holding of investments for the granting of exemption or relief 
from liability to excess profits tax of profits derived from investments in other 
companies the profits of which have been subjected to excess profits tax in British? 
India ; 

(d) provide for any matter which by, or under, this Act is to be prescribed. 

(3) The power to make rules conferred by this section shall be exercised in 

like manner as the power to make rules under section 59 of the Indian Income-tax: 
Act, 1922. 


LEG. REF. 
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SCHEDULE I. 

[- See section 2 (19).] 

Rules for the computation of profits for purposes of Excess Profits Tax. 

x. The profits of a business during the standard period, or during any chargeable accounting 
period, shall be separately computed, and shall, subject to the provisions erf* this Schedule, be com- 
puted on the principles on which the profits of a business are computed for the purposes of income- 
tax under section 10 of the Indian Income-tax Act, 1922 : 

1 [Provided that any sums, * [(other than any interest paid by a firm to a partner of 
the firm)], excluded under the proviso to clause (iti) of sub-section (a) or clause (a) of sub- 
section (4) of that section from the allowances made in computing the profits of the business for 
the purposes of income-tax shall, if paid, be included in those allowances when computing the 
profits of business for the purposes of excess profits tax :] 

Provided 8 [further] that where the profits during any standard period have already 
been determined for the purpose of an assessment under the Indian Income-tax Act, 1922, such 
profits as so determined shall, subject to the adjustments required by this Schedule, be taken as the 
profits during that period for the purpose of excess profits tax : 

Provided further that where a standard period or chargeable accounting period is not an 
accounting period, the profits or losses of the business during any accounting periods wholly or partly 
included within the standard period or chargeable accounting period shall be so computed as afore- 
said, and such division and apportionment to specific periods of those profits or losses and such 
aggregation of those profits and losses, or any apportioned part thereof shall be made as appears 
necessary to arrive at the profit during the standard period or chargeable accounting period : and any 
such apportionment shall be made in proportion to the number of months or fractions of months in 
the respective periods unless the Excess Profits Tax Officer, having regard to any special circumstance^ 
otherwise directs. 

2. The profits of a business during the standard period shall be computed on the same basis 
and in the same manner as the profits of that business are under the Indian Income-tax Act, 1922, as 
amended by the Indian Income-tax (Amendment) Act, 1939, computed for the chargeable accounting 
period, notwithstanding that the Indian Income-tax (Amendment) Act, 1939, may not have been 
in force in the standard period. 

3. (1) The principle of adding the allowance for depreciation for any one period to the 
.allowance for depreciation for any subsequent period and deeming it to be part of the allowance for 
such subsequent period shall not be followed. 

(2) No allowance shall be made for any loss other than a loss sustained in a business to which 
this Act applies. 

(3) Nothing in this Act shall be construed as permitting the application, in computing 
profits for the purposes of the excess profits tax, of the provisions of sub-section (2) of section 24, 
-of the Indian Income-tax Act, 1922. 

4. (1) Income received from investments shall be_ included in the profits in the cases and 
to the extent provided in sub-rules (2), *[(2-A)] and (4) of this rule and not otherwise. 

(2) In the case of the business of a building society, or of a money-lending business, banking 
business, insurance business or business consisting wholly or mainly in the dealing in or holding of 
investments the profits shall include all income received from investments, whether or not such income 
is included in the profits charged under section 10 of the Indian Income-tax Act, 1922, or is charged 
under any other section of that Act, or has been subjected to deduction of tax at source or is free of 
-or exempt from income-tax. 


LEG. REF. 

1 Added by Act XLII of 1940. 

S lnserted by Act XI of 1941. 
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Sch. I, R. 1: Construction— Computa- 
tion of profits. — R. 1 of Sch. I cannot be 
read as providing that the computation of 
capital has to be according to the schedule. 
The plain meaning of the rule is that the 
profits of a business shall be computed ac- 
cording to sec. 10 of the Income-tax Act, 
but subject to the rules found in the sche- 
dule, It is not correct to say that no refer- 
ence should be made to the Income-tax 
Act to ascertain the profits under the Ex- 
cess Profits Tax Act, 1945 I.T.R. 445= 
47 Bom.L.R. 797. 

Sch, I, R. 5: Construction and scope — 
Computation of profits— Mode of, — By vir- 
tue of r. 5 of Sch. I, the Legislature has 
provided that borrowings from banks of 
the type mentioned in the rule and in the 


shape of debentures issued to the public 
should not be excluded in arriving at the 
average amount of capital for the charge- 
able accounting period. The opening words 
of r. 5 deal yrith the increase contem- 
plated after the closure of the standard 
period. It does not deal with the question. 
hi amount at all. “Increase” necessarily- 
means “more than.” If r. 5 is read natur- 
ally, it must be held that it grants a cer- 
tain privilege to the assessee who had in- 
creased his capital after the standard period 
had come to an end. The interest paid by 
the assessee in respect of that portion of 
the increased capital (consisting of bor- 
rowings from the Banks mentioned in the 
rule and the debentures) has to be re- 
tained on the debit side and not excluded. 
The increase or decrease of capital has to 
be considered, and on the ascertainment 
of that the statutory percentage to the 
standard profits has to be applied. 1945 
I.T.R. 445=47 Bom.L.R. 797. 
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1 [(a-A) In the case of a business part of which consists in banking, insurance or dealing 
in investments, not being a business to which sub-rule (a) of this rule applies, the profits shall’ 
include all income received from investments held for the purposes of that part of the business, 
being income to which the persons carrying on the business are beneficially entitled.] 

(3) Notwithstanding anything contained in sub-rule (2), 1 [or (2-A)] where the profits of a 
subsidiary company are under the provisions of section 9 to be included in the profits of the 
principal company for the purposes of assessment ’ to excess profits tax, dividends from the 
subsidiary company out of such profits shall not also be included in the profits of the principal 
company. 

(4) In the case of a business which consists wholly or partly in the letting out of property 
on hire, the income from the property shall be included in the profits of the business whether or not 
it has been charged to income-tax under section 9 of the Indian Income-tax Act, 1922, or under any 
other section of that Act. 

5. If at any time after the close of the standard period, any increase in the capital employed 
in a business has been effected by means of a loan from a bank carrying on a bona fide banking business, 
or by means of a public issue of debentures secured on the property of the company, the interest on 
so much of the loan or debentures as has been utilised in effecting the increase in the capital shall not 
be deducted in computing the profits for the purposes of excess profits tax and, notwithstanding the 
provisions of rule 2 of Schedule II, that amount of such loan or debentures shall not be deducted in 
arriving at die amount of the capital employed in the business. 

*[5-A. (i) In computing for any chargeable accounting period ending after the end of March,. 
1941, and in relation thereto for the standard period, if any, the profits of a business other than a 
business to which sub-rule (q) of rule 4 of this schedule, applies or the profits of a part of a business 
other than a part of a business to which sub-rule (2-A) of the said rule applies, no deduction shall 
be made in respect of interest on borrowed money or in respect of any other consideration given for 
the use of borrowed money : 

Provided that, as respects any such chargeable accounting period which commences before 
the said end of March, the application of this rule shall be subject to the provisions of section 7-A 
of this Act : 

Provided further that this rule shall not apply to the computation of profits of any business 
for any chargeable accounting period the standard profits for which are ascertained by reference 
to the minimum amount specified in sub-section (4) of section 6 of this Act : 

Provided further that where a direction has been given by a Board of Referees under sub- 
section (3) of section 6, or by the Central Board of Revenue under sub-section (1) of section 26 of 
this Act, that the standard profits shall be computed as if the profits during the standard period were 
such greater amount as it thinks just, such amount shall be increased by the amount of the interest 
on or other consideration for the borrowed money during the standard period. 

(2) In this rule and in rule 2-A of the Second Schedule “ borrowed money ” means borrowed 
money which, apart from the provisions of the said rule 2-A, would have been deducible in computing 
capital]. 

6. No deduction shall be made on account of liability to pay, or payment of, income-tax, 
super-tax, or excess profits tax. 

7. *[(1) In the case of a business carried on, in any accounting period which constitutes 
or includes a chargeable accounting period, by a company the directors whereof have throughout 
that accounting 'period a controlling interest therein, — 

(а) In computing the profits for that accounting period ; and 

(б) if the standard profits of the business are computed by reference to the profits of 
a standard period, also in computing in relation to any such chargeable accounting period, the 
profits for the standard period, no deduction shall be made in respect of directors’ remuneration.] 

*[(2) In sub rule (1) of this rule the expression « directors* remuneration” does not 
include — 

(a) the remuneration of any director who is required to devote substantially the whole of 
his time to the service of the company in a managerial or technical capacity and is not the 
beneficial owner of, or able, either directly or through the medium of other companies or by any 
other indirect means, to control, more than five per cent, of the ordinary share cap it al of the 
company, or 

( b ) the remuneration of any managing agent where such remuneration is included in 
the profits of the managing agent's business for the purposes of excess profits tax.] 

*[(3) H in the case of a business carried on by a company in any acco un ting period 
which constitutes or includes a chargeable accounting period, the directors of the company — 

(a) have during any part of that accounting period, or 

(b) had during the whole or any part of any previous accounting period which includes - 
the whole or any part of any chargeable accounting period, or the whole or any part of the 
standard period (if any), 

a controlling interest therein, and the case is not one to which sub-rule (i) of this rule applies, 
then, except in so far as the Central Board of Revenue otherwise directs, no deduction shall be 
made in respect of directors’ remuneration either in computing the profits for the first-mentioned 
accounting period or in computing in relation to any chargeable accounting period wholly or 
partly included in that accounting period, the profits of the standard period (if any).] 


LEG. REF. 
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8. In the case of a business carried on by a company, if the standard profits of the company 
are computed by reference to the profits during a standard period, no deduction shall be allowed in 
respect of remuneration paid to a managing agent in excess of the amount which would have been 
payable to that managing agent if the agreement in force in the standard period had been in force 
in the chargeable accounting period, except where such remuneration is subjected to excess profits 
tax in the hands of the managing agent. 

9. Where the performance of a contract extends beyond the accounting period, there 
(unless the Excess Profits Tax Officer, owing to any special circumstances, otherwise directs) be attri- 
buted to the accounting period such proportion of the entire profits or loss which has resulted, or which 
it is estimated will result, from the complete performance of the contract as is properly attributable 
to the accounting period, having regard to the extent to which the contract was performed therein : 

Provided that when any such contract has been completed and the profits have been finall y 
ascertained, if the aggregate of the amounts attributed to previous accounting periods exceeds the 
profit, as finally ascertained, from the complete performance of the contract, an adjustment shall be 
made to reduce the amounts so attributed to the various chargeable accounting periods to the amount 
of the profits as finally ascertained. 

10. In respect of any building erected on or after the 1st day of September, 1939, which 
during any chargeable accounting period has ceased to be required for the purposes of the business 
or has been sold, any amount by which the value of the builaing at the date when it ceased to be 
required for the purposes of the business or the price obtained for the building, as the case may be, 
falls short of the written down value of the building shall be allowed as a deduction in arriving at the 
profits of that chargeable accounting period. 

x [i 1. Where in respect of any accounting period a deduction would, apart from the provisions 
of this rule, be allowable in computing profits, ana, in the opinion of the Excess Profits Tax Officer, 
the deduction does not represent a sum reasonably and properly attributable to that accounting period, 
only such part of the deduction shall be allowable as a deduction for that period as appears to the 
Excess Profits Tax Officer to be reasonably and properly attributable to that period, and any balance 
of the deduction shall be treated as attributable to such other accounting period or periods (whether 
or not they include, or fall wholly or partly within, the standard period, if any, or any chargeable 
accounting period) as the Excess Profits Tax Officer thinks proper. 

Any person who is dissatisfied with a determination of the Excess Profits Tax Officer under 
this rule may, at any time before the expiry of forty-five days from the date on which such deter- 
mination is communicated to him, appeal to the Board of Referees through the Excess Profits Tax 
Officer.] 

*[12. (1) In computing the profits of any chargeable accounting period no deduction shall 

be allowed in respect of expenses in excess of the amount which the Excess Profits Tax Officer considers . 
reasonable and necessary having regard to the requirements of the business and, in the case of directors* 
fees or other payments for services, to the actual services rendered by the person concerned : 

Provided that no disallowance under this rule shall be made by the Excess Profits Tax Officer 
unless he has obtained the prior authority of the Commissioner of Excess Profits Tax. 

(2) Any person who is dissatisfied with the decision of the Excess Profits Tax Officer under 
this rule may appeal in the prescribed time and manner to the Appellate Tribunal.] 

*[(3) In relation to chargeable accounting periods ending after the 31st day of December, 
1942, the Central Government may make rules for determining the extent to which deductions shall 
be allowed in respect of bonuses or commissions paid.] 

SCHEDULE II. 

[See section 2 (3).] 

Rules for computing the average amount of capital. 

x. (1) Subject to the provisions of this Schedule, the average amount of the capital employed 
in a business (so far as it does not consist of money) shall be taken to be — 

(a) so far as it consists of assets acquired by purchase on or after the commencement of the 
business, the price at which those assets were acquired, subject to the deductions hereafter specified ; 

(b) so far as it consists of assets being debts due to the person carrying on the business, the 
nominal amount of those debts, subject to the said deductions ; 

(c) so far as it consists of any other assets which have been acquired, otherwise than by 
pur chase as aforesaid, the value of the assets when they -became assets of the business, subject to the 
said deductions. 

(2) The price or value of any assets other than a debt shall be subject to such deductions for 
depreciation as are necessary to reduce the asset to its written down value 4 [and to such other 


iy deduction wmen uccu ituuwcu ux 

(3) Where the price of any asset has been satisfied otherwise than in cash, the then value of 
the consideration actually given for the asset shall be treated as the price at which the asset was 
acquired. 


LEG. REF. 
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a. (i) Any borrowed money and debts shall be deducted, [and in particular there shall be 
•deducted any debts incurred in respect of the business for income-tax or super-tax or ^rrr s^ 
profits tax, or for advance payments due under any provision of the Indian Income-tax Act, 192a 
(XI of 1922) or for any further sum payable in relation to excess profits tax under section 2 of the 
Excess Profits Tax Ordinance, 1943 (XVI of 1943) 0 1 

Provided that any such debt for income-tax or super-tax or excess profits tax shall, for the 
• purposes of this Schedule, be deemed to have become due — 

(a) in the case of income-tax and super-tax on the last day of the period of time within 
which the tax ispayable under section 45 of the Indian Income-tax Act, 1922 ; 

(b) in the case of excess profits tax, on the first day after the end of the chargeable accounting 
period in respect of which the tax is assessable notwithstanding that the excess profits tax may not 
'nave been assessed until after that date. 

*[ (c) in the case of any advance payment due under any provision of the Indian Income-tax 
Act, 1922 (XI of 1922), on she date on which under the provisions of that section, the payment 

first became due ; 

(d) in the case of any further sum payable in relation to excess profits tax under section 2 
.of the Excess Profits Tax Ordinance, 1943 (XVI of 1913), on the date on which under the 
provisions of that section, the further sum became payable.] 

*[ The debts to be deducted under this sub-rule shall include any such sums in respect of 
accruing liabilities as are allowable as a deduction in computing profits for the purposes of excess 
profits tax or would have been so allowable if the period for which the amount of capital is 
being computed had been a chargeable accounting period ; and the said sums shall be deducted 
notwithstanding that they have not become payable.] 

(2) Where any debt for the excess profits tax assessable in respect of any period is to be deduct- 
ed under this rule, the amount thereof shall not be reduced as the result of any relief to be given in res- 
pect of a deficiency of profits occurring in any subsequent period, and the amount of any such relief 

■ shall be treated as having become an asset of the business on the first day after the end of the charge- 
able accounting period in which the deficiency occurred. 

*[ 2-A. In computing for any chargeable accounting period ending after the end of March, 
1941, and in relation thereto for the standard period, if any, the average capital of a business other 
than a business to which sub-rule (2) of rule 4 of the First Schedule applies, or the average capital 
of a part of a business other than a part of a business to which sub-rule (2-A) of the said rule applies, 
no deduction shall be made in respect of borrowed money : 

Provided that, as respects any such chargeable accounting period which commences before 
the said end of March, the application of this rule shall be subject to the provisions of section 7-A 

■ of this Act : 

Provided further that the same deduction shall be made in respect of accruing liabilities for 
interest as would have been made if this rule had not been enacted.] 

3. (1) Any investments the income from which is by virtue of the provisions of the First 

Schedule not to be taken into account in computing the profits of the business, and moneys 
*[or as regards any chargeable accounting period ending after the 31st day of December, 1942, 
any trading stock or stock of raw materials] not required for the purposes of the business, shaU be 
left out of account, but where any investments in the beneficial ownership of the person carrying 
on the business are so left out of account, the sum (if any) to be deducted under 6 [rule 2 of this Sche- 
dule] in respect of borrowed money shall be computed as if the principal of the borrowed money were 
reduced by the value of those investments : 


Provided that where the person carrying on the business is not a company, no reduction 
shall be deemed to be made in the principal of any borrowed money in respect of any investments 
unless the investments are mortgaged, charged or pledged as security for the repayment of that 
money and the interest thereon. 

t [( 2) The Central Government may make rules defining for the purposes of this rule the 
principles to be followed in leaving out of account trading stock and stocks of raw materials.] 

4. Notwithstanding anything contained in rule 3, in the case of the business of shipping, 
to which this Act applies, the sale proceeds of any tonnage sold or the amount of compensation in 
respect ofloss of ships or the amount of accumulation of reserves, whether invested or not, shall be taken 
into account in computing the average amount of capital employed in such business : 

Provided that any income received from investment of such funds shall be included in com- 
puting profits for purposes of the excess profits tax. 

5. For the purpose of ascertaining the average amount of capital employed in a business 
during any period, the profits or losses made in that period shall, except so far as the contrary is shown 
be deemed — 

(a) to have accrued at an even rate throughout the period ; and 

(b) to have resulted, as they accrued, in a corresponding increase or decrease, as the case 
may be, in the capital employed in the business. 

6. Where, in accordance with the [2nd or 3rd proviso] to section 5 of this Act, this Act is 
applicable to part only of a business, the capital employed in that part shall be computed separately 
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frcAn an^r other capital of the person carrying on the business, and all references to capital employed 
in a business shall be construed as references to capital employed in that part of the business onlv 
1 [7- (0 a 

(a) the Central Board of Revenue is satisfied, as respects any assets of any business the standard 
profits of which are computed by reference to the profits of a standard period, that during that period 
or any part thereof those assets were inherently unproductive, and 

(b) an application that this rule shall have effect is made through the Excess Profits Tax 
Officer to the Central Board of Revenue by the person carrying on the business, 

then, in computing the average amount of the capital employed in the business in the standard 
period and in all chargeable accounting periods, those: assets s and any other assets of the business 
shall be treated as not having been assets thereof during any pari of the period during which, in 
the opinion of the Central Board of Revenue, they were inherently unproductive : 

Provided that in the case of a business the standard profits of which depend directly or in- 
directly upon a direction of the Board of Referees under sab-section (3) of section 6, or of the Central 
Board of Revenue under sub-section ( 1) of section 26 of this Act the provisions of this rule shall have 
effect to such extent only as the Central Board of Revenue thinks proper : 

Provided further that an application to the Central Board of Revenue under this rule shall 
be presented to the Excess Profits Tax Officer before the expiry of the period specified in the 
notice issued under sub-section (1) of section 13 of this Aqt qr of the extended period allowed by 
the Excess Profits Tax Officer under the proviso tp that sub-section. 

(2) Where sub-rule (1) of this rule has effect on the application of the person carrying on any 
business, any computation of capital of the business made before* the making of the application, and 
.any assessment affected by that computation shaft be revised accordingly.] 

SCHEDULE III. 


•[&* Section 9 (73 .] ; 

Rules of determining the amount of capital held b fix company through other companies . 

1. Where, in the case of a number of companies, the: first directly owns ordinary share capital 
.of. the second and the second directly owns ordinary share capital of {he third, then, for the purpose* 
of this Schedule, the first shall be deemed to oym ordinary share capital of the third through the second 
and, if the third directly owns ordinary share capital of a fourth, the first shall be deemed to own 
ordinary share capital of the fourth through the second and T third, and the second shall be deemed 
to own ordinary share capital of the fourth through the third,. and so on. 

2. In this Schedule — ‘ 

(c) any number of companies of which the first directly owns ordinary share capital of the 
next and the next directly owns ordinary share* capital of* the next but one and so on, and, if they are 
more than three, any three or more of them, are referred to 9s a series ” ; 

(( b ) in any series — . 

(i) that company which owns ordinary share capital' of another through the remainder is 
referred to as M the first owner’*; 

(ii) that other company the ordinary share capital of which is so owned is referred to 

“ the last owned company ” ; , . 

(iii) the remainder, if one only, is referred to as an “ intermediary ** or, if more than *nc 
Is referred to as a ** chain of intermediaries, ; ” 

(c) a company in a series which directly owqs ordinary share capital of another company 
in the series is referred to as an “ owner . 

(d) any two companies in a series of which one oxyns. ordinary share capital of the other 
directly, and not through one or more of the other companies in the series, are referred to as being 
directly related to one another. 

3. Where every owner in a series owns the whole * of the ordinary share capital of the 

company to which it is directly related, the first owner shall be deemed to own through the 
intermediary or chain of intermediaries the whole of the ordinary share capital of the last Owned 
company. ' 

4. Where one of the owners in a series owns a fraction 'of the ordinary share capital of the 

company to which it is directly related, and every other owner in the series owns the whole of the 
ordinary share capital of the company to which it is directly related, the first owner shall be 
deemed to own that fraction of the ordinary share capital of the last owned company through the 
intermediary or chain of intermediaries. ■ • 1 

5. Where — . ' 

(a) each of two or more of the owners in a series, owns a fraction, and every other owner 

in the series owns the whole, of the ordinary share capital of the company to which it is directly 
related ; or. # ' 

(b) every owner in a series owns a fraction of the ordinary share capital of the company 

to which it is directly related ; ; . . ; 

the first owner shall be deemed to own through the intermediary or chain of intermediaries such 
fraction of the ordinary share capital of the last owned company as results from the multiplication 
of those fractions. 

6. Where the first owner in any series owns a fraction of the ordinary share capital of the 
last owned company in that series through the intermediary or chain of intermediaries in t]K^ 
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series and also owns another fraction or other fractions of the ordinary share capital of the last 
owned company either — 

(a) directly ; or 

(jb) through any intermediary or intermediaries which is not a member or are not members 
of that series ; or 

(c) through a chain or chains of intermediaries of which one or some or all are not 1 * 
.members of that series ; or 

(d) in a case where the series consists of more than three companies, through an interme- 

diary or intermediaries which is a member or are members of the series, or through a chain or 
chains of intermediaries consisting of some but not all of the companies of which the cha in of 
Intermediaries in the series consists ; a 

then, for the purpose of ascertaining the amount of the ordinary share capital of the last owned 
company owned by the first owner, all those fractions shall be aggregated and the first owner shall- 
be deemed to own the sum of those fractions. 


THE EXCESS PROFITS TAX ORDINANCE (XVI OF 1943). 

1 17th May , 1943. 

An ordinance to make certain provisions in connection with the tax on excess 

profits . 

Whereas an emergency has arisen which renders it necessary to make 
certain provisions in connection with the tax on excess profits; 

Now, therefore, in exercise of the powers conferred by section 72 of the 
Government of India Act, as set out in the Ninth Schedule to the Government of 
India Act, 1935 (26 Geo. 5, c. 2), the Governor-General is pleased to make and 
promulgate the following Ordinance: — 

Short title extent and 1. (1) This Ordinance may be called The 

commencement. EXCESS PROFITS Tax ORDINANCE, 1943. 

(2) It extends to the whole of British India. 

(3) It shall come into force at once. 


2. • (1) When excess profits tax charged under the provisions of the Excess 


Deposits in 
with payments 
profits tax. 


Profits Tax Act, 1940 (XV of 1940) in respect of 
of^exeess chargeable accounting period ending after the 
31st day of December, 1942, becomes payable under 
that Act after assessment made under section 14 of 


that Act, the person liable to pay such excess profits tax shall deposit with the 
Central Government, before such date as may be specified in a notice in this 
behalf in such form as may be prescribed by rules made under sub-section (5) 
issued to him by the Excess Profits Tax Officer, a further sum equal to one-fifth 
of the amount of the said excess profits tax; and the provisions of section 10 of 
the Indian Finance Act, 1942 (XII of 1942), shall, save in so far as they are 
inconsistent with this section, apply in respect of such deposits as they apply in 
respect of the voluntary deposits for which provision is made in the said sec- 
tion 10: 


[“Provided that, in respect of any chargeable accounting period ending 
after the 31st day of December, 1943, the provisions of this sub-section shall 
have effect as if , in relation to any person who is a company, for the words 
‘one-fifth 7 the words £ nineteen-six-f ourths 7 were substituted and as if , in rela- 
tion to any other person, for the words ‘one-fifth 7 the words ‘sevnteen- 
sixty-fourths 7 were substituted: 

Provided further that if, in respect of any chargeable accounting period 
fending after the 31st day of December, 1943, a person who has deposited a 
further sum equal to seventeen-sixty-fourths of the excess profits tax payable 
shows that the amount of the income-tax and super-tax payable in respect of 
the excess profits arising in such period exceeds fifteen-sixty-fourths of the 
amount of the excess profits tax payable, so much of the deposit pbfl.il be refund- 
ed as will secure that the total of the deposit made and the income-tax and 
super-tax payable in respect of the excess profits arising in such period does 
<not exceed one-half of the excess profits tax payable. 77 ] ( Added ly Finance 
Act, 1944) . 
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[“ (1-A) In respect of any chargeable accounting period ending after 
the 31st day of December, 1943, in respect of which a provisional assessment 
of excess profits tax is made under section 14-A of the Excess Profits Tax Act, 
1940 (XV of 1940), the person liable to pay such excess profits tax shall de- 
posit in the manner laid down in sub-section (1) a further sum equal to nine- 
teen-sixty-fourths of the amount of the said excess profits tax if such person is 
a company and seventeen-sixty-fourths of the said amount if such person is not a 
company; and the provisions of sub-sections (6) and (7) of the said section 
14-A shall apply to any payment made under this sub-section as they apply to 
a payment of excess profits tax.] ( Inserted by Finance Act , 1944.) 

(2) The provisions of sub-section (1) of section 10 of the Indian Finance 
Act, 1942 (XII of 1942), in so far as they enable the making of voluntary depo- 
sits, shall cease to have effect except in relation to excess profits tax charged in 
respect of a chargeable accounting period ending on the 31st day of December, 
1942, or earlier. 

(3) Any further sum such as is referred to in sub-section (1) deposited 
4n accordance with that sub-section shall be repaid by the Central Government 
within twelve months of the date of termination of the present hostilities or 
within twenty-four months of the date on which the deposit was made, which- 
ever is later. 

(4) The provisions of law applicable to the payment and recovery of 
excess profits tax contained in sections 45 and 46 [except sub-sections (1) and 
(1-A) thereof] of the Indian Income-tax Act, 1922 (XI of 1922), as applied 
by section 21 of the Excess Profits Tax Act, 1940 (XV of 1940), shall apply 
to the payment and recovery of the deposits required tyj 1 [sub-section (1) (1-A) 
of this section] as if the notice referred to in sub-section (1) of this section 
were a notice of demand under section 29 of the Indian Income-tax Act, 1922 
(XI of 1922), and as if a default in making payment of such deposit were a 
default in making payment of excess profits tax. 

(5) The power to make rules for carrying out the purposes of section 10 
of the Indian Finance Act, 1942 (XII of 1942), conferred by sub-section (3) 
of that section shall include a power to make rules for carrying out the purposes 
of this section. 

(Sees. 3, 4 and 5 — Repealed by Ordinance I of 1946) . 


THE INCOME-TAX AND EXCESS PROFITS TAX (EMERGENCY) 
ORDINANCE (LX OF 1942).= 

[l&th November , 1942. 

An Ordinance to remove certain difficulties caused by the destruction of docu- 
ments and records pertaining to the collection of Income-tax and Excess 
Profits . Tax . 

Whereas an emergency has arisen which makes it necessary to remove 
certain difficulties caused by the destruction of documents and records pertain- 
ing to the collection of Income-tax and Excess Profits Tax; 

Now, therefore, in exercise of the powers conferred by section 72 of the 
Government of India Act, as set out in the Ninth Schedule to the Government 
of India Act, 1935, the Governor-General is pleased to make and promulgate the 
following Ordinance: — 

1 . ( 1 ) This Ordinance may be called The 

Sliorfc title and commence- j nCOME-TAX AND EXCESS PROFITS Tax (EMERGENCY) 

* Ordinance, 1942. 

(2) It shall come into force at once. 

LEG RE' 1 ' 1 . la-ion, i c — in c wor.h's Emergency 

Substituted bv Finance Act, 1944- Legislation, Tide ^ In:on.c-tax” [18] 1-3. 
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2. (1) Where documents or records pertaining to the assessment, collec- 

Potvoi* to issue notices tion or payment of income-tax or excess profits tax 
and to secure returns. have been damaged, lost or destroyed as a result of 

riot or civil commotion, the authority authorised un- 
der the Indian Income-Tax Act, 1922, or the Excess Profits Tax Act, 1940, as the 
case may be, to issue any notice for any of the purposes of either Act, may, not- 
withstanding anything contained in either of the said Acts, and notwithstanding 
that such notice has already been issued or has already been issued and has been 
or is alleged to have been complied with, or where such notice has already been 
issued, that the time wit hin which the notice is to be issued has already expired, 
may re-issue such notice, and any notice so re-issued shall in all respects have 
the same effect as if it were the original notice, and any proceedings^ that could 
have been taken in pursuance of or subsequent to the original notice may be 
taken in lik e manner in pursuance of or subsequent to the notice so re-issued: 

Provided that in respect of assessments or re-assessments made in the 
-course of any proceeding taken under the powers conferred by this sub-section 
the periods of eight and four years mentioned in sub-section (2) of section 34 
of the In dia n Income-tax Act, 1922, shall be deemed to commence on and to run 
from the date on which the notice under sub-section (2) of section 22 or sub- 
section (1) of section 34 of that Act is re-issued under the powers conferred by 
-this sub-section: 

Provided further that where a person proves to the satisfaction of the 
Income-tax Officer or the Excess Profits Tax Officer, as the case may be, that 
he has already been assessed in respect of the income or the excess profits in res- 
pect of which notices upder section 22 or section 34 of the Indian Income-tax 
Act, 1922, or under section 13 or section 15 of the Excess Profits Tax Act, 1940, 
have been re-issued and that he has paid the tax, he shall not be subject to 
fresh assessment. 

(2) Any return or information required or which could be required 
under the provisions of either of the said Acts to be furnished by any person 
.shall, if the Income-tax Officer or the Excess Profits Tax Officer so requires 
at any time, be again furnished by such person notwithstanding that it may 
have been or is alleged to have been already furnished, and any failure to 
comply with .any such requirement by an Income-tax Officer or Excess Profits 
Tax Officer shall involve the same consequences as if the return or information 
had been altogether withheld. 

3. If any question arises whether a document or record has been damaged. 

Settlement of doubts. or destroyed as a result of riot or civil commo- 

tion, the matter shall be referred to the Commissioner 

•of Income-tax or to the Commissioner of Excess Profits Tax, as the case may be, 
and his decision shall be final. 

4 . The Central Government may make rules providing for any matter 
Power to make rai e s. necessary to carry into effect the purposes of this 

Ordinance . 

THE CENTRAL EXCISES AND SALT ACT (I OP 1844). 

t [2 x>th February, 1944. 

1 945] ^ Amended by Finance Acts 1944, 1945 and 1946 and Act VI of 

An Aet to consolidate and amend the law relating to central duties of excise and 
. [24 th February, 1944. 

Whereas it is expedient to consolidate and amend the law relating to 
of exeise on goods manufactured or produced in British India and 

It is hereby enacted as follows: — 
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CHAPTER I. 

Short title, extent and 1. (1) This Act may be called The Central 

commencement. EXCISES AND SALT Act, 1944; 

(2) It extends to the whole of British India; 

(3) It shall come into force on such date as the Central Government 
Biay, by notification, in the official Gazette, appoint in this behalf. 

Definitions. 2. In this Act, unless there is anything repug- 

nant in the subject or context, — 

(а) “broker” or “commission agent” means a person who in the ordi- 
nary course of business makes contracts for the sale or purchase of excisable 
goods for others; 

(б) “Central Excise Officer” means any officer of the Central Excise 
Department, or any person (including an officer of the Provincial Government) 
invested by the Central Board of Revenue with any of the powers of a Central 
Excise Officer under this Act ; 

(c) “curing” includes writing, drying, fermenting and any process for 
redering an unmanufactured product fit for marketing or manufacture; 

(d) “exeisable goods” means goods specified in the First Schedule as 
being subject to a duty of excise and includes salt ; 

(a) “factory” m£an£ any premises, including the precincts thereof, 
wherein or in any part of which excisable goods other than salt are manufac- 
tured, or wherein or in any part of which any manufacturing process connect- 
ed with the production of these goods is being carried on or is ordinarily car- 
ried on ; 

(/) “manufacture” includes any process incidental or ancillary to the 
completion of a manufactured product; and 

(i) in relation to tobacco includes the preparation of cigarettes, cigars, 
cheroots, biris, cigarette or pipe or hookah tobacco, chewing tobacco or snuff; 
and 

(ii) in relation to salt, includes collection, removal, preparation, steep- 
ing, evaporation, boiling, or any one or more of these processes, the separation 
or purification of salt obtained in the manufacture of saltpetre, the separation 
of salt from earth or other substance so as to produce alimentary salt, and the 
excavation or removal of natural saline deposits or efflorescence; and the word 
“manufacturer” shall be construed accordingly and shall include not only & 
person who employs hired labour in the production or manufacture of excisable* 
goods, but also auy person who engages in their production or manufacture in 
his own account if those goods are intended for sale; 

(g) “prescribed” means prescribed by rules made under this Act; 

(A) “sale” and “purchase”, with their grammatical variations and 
cognate expressions, mean any transfer of the possession of goods by one person 
to another in the ordinary course of trade or business for cash or deferred pay- 
ment or other valuable consideration; 

(/) “saltpetre” includes rasi, sajji, and all other substances manufactur- 
ed from saline earth, and kharinun and every form of sulphate or carbonate of 
soda; 

(j) “salt factory” includes — 

(i) a place used or intended to be used in the manufacture of salt and 
all embankments, reservoirs, condensing and evaporating pans, buildings and 
waste places situated within the limits of such place, as definied from time to 
time by the Collector of Central Excise; 
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(it) all drying grounds and storage platforms and storehouses apper- 
taining to any such place ; 

(iii) land on which salt is spontaneously produced; 

and a “private salt factory” is one not solely owned or not solely worked by 
the Central Government; 

(7c) “wholesale dealer” means a person who buys or sells excisable goods 
wholesale for the purpose of trade or manufacture, and includes a broker or 
commission agent who, in addition to making contracts for the sale or purchase 
of exercisable goods for others, stocks, such goods belonging to others as an agent 
for the purpose of sale. 


CHAPTER II. 

Levy and Collection op Duty. 


3. (I) There shall be levied and collected in such manner as may be pre- 
scribed duties of excise on all excisable goods other 
Duties specified in the than salt which are produced or manufactured in 
Tirst Schedule to be levied. British India, and a duty on salt manufactured in, or 

imported by land into any part of British India as, 
and at the rates, set forth in the First Schedule. 

(2) The Central Government may, be notification in the official Gazette, 
fix, for the purpose of levying the said duties, tariff values of any articles enu- 
merated, either specifically or under general headings, in the First Schedule as 
chargeable with duty ad valorem and may alter any tariff values for the tima 
being in force; 

(8) Different tariff values may be fixed for different classes or descrip- 
tions of the same article. 


4. "Where under this Act any article is chargeable with duty at a rate 
Determination, of value dependent on the value of the article, such value 

for the purposes of duty, shall he deemed to he the wholesale cash price for' 

which an article of the like kind and quality is sold 
or is capable of being sold for delivery at the place of manufacture and at the 
tame of its removal therefrom, without any abatement or deduction what- 
ever except trade discount and the amount of duty then payable. 

5. The Central Government may, by notification in the official Gazette, 

’ Power of Central On. excisable goods other than salt brought 

vemment to impose Cos- L ntc ? British India from the territory of any Indian 
toms dutv on goods ktate, not being territory which has been declared un- 
mentioned ‘ in the First der section 5 of the Indian Tariff Act, 1934 (XXXII 
Schedule. of 1934), to be foregin territory for the purposes of 

• j u , section, a duty of customs equivalent to the duty 
imposed by this Act on the like goods produced or manufactured in British 
India. 


be 


6. The Central Government may, by notification in the official Gazette, pro- 
Certain operations to from such date as may be specified in the 


operations 
subject to license. 


notification, no person shall, except under the autho- 

-t a UnoT,.. ™ accordance with the terms and conditions 

of a licence granted under this Act, engage in 

the production or manufacture or any process of the production or 
mimufacture of any specified excisable goods or of saltpetre or of any specified 
^^Jjwnent part or ingredients of such goods or of specified containers of such 
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(6) the wholesale purchase or sale (whether on his own account or as a 
broker or commission agent) or the storage of any C-goismKls goods sp ecifie d in 
this behalf in Part A of the Second Schedule. 

7. Every licence under section 6 shall be granted for such area, if any. 
Form and conditions of *> r . suel1 Pf^od, subject to such restrictions and eon- 

licence. ditions and in such from and containing such parti- 

culars, as may be prescribed. 

8. From such date as may be specified in this behalf by the Central Gov- 
Restriction on possession eminent- by notification in the official Gazette, no per- 

of excisable goods. son shall, except as provided by rules made under 

this Act, have in his possession any excisable goods 
•specified in this behalf in Part B of the Second Schedule in excess of such quan- 
tity as may be prescribed for the purposes of this section as the maxim-nm , 
amount of such goods or of any variety of such goods which may be possessed 
•at any one time by such a person. 

Offences and Penalties. 9 - ' wlloever commits any of the following of- 

fences, namely: — 

(а) contravenes any of the provisions of a notification issued under see-,- 
tion 6 or of section 8, or of a rule made under clause (m) of sub-section (2) of . 
section 37 ; 

(б) evades the payment of any duty payable under this Act; 

(c) fails to supply any information which he is required by rules made 
-under this Aet to supply, or (unless with a reasonable belief, the burden of 
proving which shall be upon him, that the information supplied by him is true) 
-supplies false information; 

(d) attempts to commit, or abets the commission of, any of the offences 
mentioned in clauses (a) and (b) of this section; 

shall, for every such offence, be punishable with imprisonment for a term 
which may extend to six months, or with fine which may extend to two thousand 
•rupees, or with both. 


10. Any Court trying an offence under this Chapter may order the for- 

•Power of Courts to order feitUTe to ^ Majesty of any goods in respect of 
forfeiture which the Court is satisfied that an offence under 

this Chapter has been committed, and may also order 
-the forfeiture of any receptacles, packages or coverings in which such goods 
are contained and the animals, vehicles, vessels or other conveyances used in*' 
carrying the goods, and any implements or machinery used in the man uf acture 
■of the goods. 

11. In respect of duty and any other sums of any kind payable to the ' 

. . Central Government under any of the provisions of 

•Government. this Act or of the rules made thereunder, the officer 

empowered by the Central Board of Revenue to levy 
•such duty or require the payment of such sums may deduct the amount so pay- , 
able from any money owing to the person from whom such sums may be reco- 
verable or due which may be in his hands or under his disposal or control, or 
may recover the amount by attachment and sale of excisable goods belonging to 
such person; and if the amount payable is not so recovered he may prepare a 
■certificate signed by him specifying the amount due from the person liable to 
pay the gntna and send it to the Collector of the district in which such persons 
resides or Conducts his business and dthe said Collector, on receipt of such certifi- 
cate, nhatl proceed to recover from the said person the amount specified therein 
hh if it were an arrear of land-revenue. 
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12. The Central Government' may, by notification in the official Gazette,, 
declare that any of the provisions of the Sea Customs 
_ Application of the provi- 1878, relating to the levy of and exemption, 
sions of Act VIII of 1878 f rom cus t oins duties, drawback of duty, warehousing, 
to oentr excise u es. offences and. penalties, confiscation, and procedure re- 
lating to offences and appeals shall, with such modifications and alterations as- 
it may consider necessary of desirable to adapt them to the circumstances, be 
applicable in regard to like matters' in respect of the duties imposed by section 
3. 


CHAPTER IH. 

Powers and Duties op Officers and Landholders. 


13. 


Power to arrest 


(1) Any Central Excise officer duly empowered by the Central Gov- 
ernment in this behalf may arrest any person whom 
he has reason to believe to be liable to punishment ’• 


under this Act. ' '• 

(2) Any person accused or reasonably suspected of committing an offence 
under this Act or any rules made thereunder, who on demand of any officer duly 
empowered by the Central Government in this behalf refuses to give his name 


and residence, or who gives a name or residence which such officer has reason 
to believe to he false may, be arrestied by such officer in order that his name, 
and residence may be ascertained. 

14. (1) Any Central Excise officer duly empowered by the Central Gov- 

. „ . eminent- in this behalf shall have power to summon 

cons to give evidence and aay perspn, whose attendance he considers necessary 
produce documents in inqui- either ,to .give evidence or to produce a document or 
ries under this Act. any other thing in any inquiry which such officer is; 

making for any of the purposes of this Act. A sum r 
mons to produce documents or other things may be for the production of certain 
specified documents or things or for the production of all documents or things of 
a certain description in the possession 1 or under the control of the person sum-' 
mojied. ' 


(2) All persons so summoned shall be bound to attend, either in persop. 
or by an authorised agent, as such officer may direct; and all persons so sum- 
moned shall be bound to state the truth upon any subject respecting which they 
are examined or make statements and - to produce such documents and other 
things as may be required : 

Provided that the exemptions under sections 132 and 133 of the Code of 
Civil Procedure shall be applicable to requisitions for attendance under this sec- 
tion. 


(3) Every such inquiry as aforesaid shall be deemed to be a “judicial 1 
proceeding” within the meaning of section 193 and section 228 of the Indian- 
Penal Code. 

15. All officers of Police and Customs and all officers of Government en- 
Officers required to assist gaged in .the collection of land-revenue, and all 

Central Excise Officers. village officers are hereby empowered and required 

to assist the Central Excise officers in the execution ■ 
of this Act. ‘ 

16. Every owner or occupier of land, and the agent of any such owner or: 

occupier, in charge of the management of that land,- 
fcSnr report *£ contraband excisable goods are manufactured 

of contraband excisable *“ereon } shall in the absence of reasonable excuse be 
goods. boulid to give notice of such manufacture to a Magis- 

trate, or to an officer of the Central Excise, Customs*. 
Police, or Land Revenue. Department, immediately the fact comes to his know- 
ledge. 
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17. Any owner or occupier of land, or any agent of such owner or occu- 

Puniahment for eoani- P ier j 11 eharg ? of the management of that land, who 
vanee at offences. wilfully connives at any offence against the provisi- 

ons of this Act or of any rules made thereunder shall 
for every such offence he punishable with imprisonment for a term which may 
extend to six months, or with fine which may extend to five hundred rupees, 
or with both. 


18 . All searches made under this Act or any rules made thereunder and 

all arrests made under this Act shall be carried out 
Searches and arrests how | n accor( j ari ee with the provisions of the Code of 
to e ma e. Criminal Procedure, 1898 (Y of 1898), relating res- 

pectively to searches and arrest made under that Code. 

19 . Every person arrested under this Act shall be forwarded without de- 

lay to the nearest Central Excise officer empowered 
rested! P to send persons so arrested to a Magistrate, or, if 

there is no such Central Excise officer within a rea- 
sonable distance, to the officer-in-charge of the nearest police station. 

29. The officer-in-charge of a police-station to whom any person is for- 
warded under section 19 shall either admit him to 
of !“ a . to aPP 6 " before the Magistrate having juris- 

station. diction, or in default of bail forward him m cus- 

tody to such Magistrate. 

Inquiry how to be made 21. d> any person is forwarded nnder 

by Central Excise officers section 19 to a Central Excise officer empowered to- 
against arreted prr-ons for- send persons so arrested to a Magistrate, the Central 
warded to them under sec- Excise officer shall proceed to enquire into the charg- 
tlon 19 * es against him. 

(2) For this purpose the Central Excise officer may exercise the same 
powers and shall be subject to the same provisions as the offieer-in-charge of a 
police-station may exercise and is subject to under the Code of Criminal Pro- 
cedure, 1898 (V of 1898), when investigating a cognizable case: 


Provided that — 

(a) if the Central Excise officer is of opinion that there is sufficient evi- 
dence or reasonable ground of suspicion against the accused person, he shall 
either admit him to bail to appear before a Magistrate having jurisdiction in 
the case, or forward him in custody to such Magistrate; 

(b) if it appears to the Central Excise officer that there is not sufficient 
evidence or reasonable ground of suspicion against the accused person, he shall 
release the accused person on his executing a bond, with or without sureties as 
the Central Excise officer may direct to appear, if and when so required before 
the Magistrate having jurisdiction, and^ shall make a full report of all the parti- 
culars of the case to his official superior. 

Vexations sea**, seizure, . . 22 - Central Excise or other officer exer- 

etc., by Central Excise offi- cismg powers under this Act or under the rules made 
cer. thereunder who — 


(a) without reasonable ground of suspicion searches or causes to be 
searched any house, boat or place ; 


(6) vexatiously and unnecessarily detains, searches or arrests any per- 


son; 

(c) vexatiously and unnecessarily seizes the movable property of any per- 
son, on pretence of seizing or searching for any article liable to confiscation 
under this Act; 

( d ) commits, as such officer, any other act to the injury of any person, 
without having reason to believe that snch act is required for the execution of 
his duty; 

C. c. M.— 314 
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: shall, for every such offence, be punishable 171111 fine which may extend to two 
thousand rupees. 

Any person wilfully and maliciously giving false information and so 
.causing an arrest or a search to be made under this Act shall be p unishable with 
fine which may extend to two thousand rupees or with imprisonment for a term 
which may extend to two years or with both. 

23. Any Central. Excise officer who ceases or refuses to perform or with- 
. draws himself from the duties of his offiee, unless 
yaitoe of Central Esoofle k e obtained the express written permission of the 
r uty ‘ Collector of Central Excise, or has given to his supe- 

rior officer two months’ notice in writing of his intention or has other lawful 
excuse, shall on conviction before a Magistrate be punishable with imprison- 
ment for a term which may extend to three months, or with fine which may ex- 
tend to three months’ pay, or with both. 

CHAPTER IV. 


Transport by Sea. 


24. When any excisable goods are carried by sea in any vessel other than 
Penalties for carrying &c- a vessel of the burden of three hundred tons and up- 
eisable goods in certain ves- wards, the owner and master of such vessel shall each 
Pek. ' be punishable with imprisonment for a term which 

may extend to six months, or with fine which may 
•extend to one thousand rupees, or with both. 

Exceptions. 25. Nothing in section 24, applies to — 

(a) any excisable goods covered by a permit granted under rules made 
under this Act; 

(l) any excisable goods covered by a pass granted by any officer whom 
"the Central Board of Revenue may appoint in this behalf; 

(c) such amount of excisable goods carried on board any vessel for con- 
•sumption by her crew or by the passengers or animals (if any) on board as the 
Central Board of Revenue may from time to time exempt from the operation 
of section 24. 


26. When any officer empowered by the Central Board of Revenue, to act 
Power of stoppage search Im ^ er section has reason to believe, from perso-' 
a nd arrest. ual knowledge or from information taken down in 

. . _ writing, that any excisable goods are being carried,' 

•or have within the previous twenty-four hours been carried, in any vessel so as 
•to fender the owner or master of such vessel liable to the penalties imposed by 
section 24, he may require such vessel to be brought to and thereupon may— 

(o) enter and search the vessel; 

(J) require the master of the vessel to produce any documents in his 
possession relating to the vessel or the cargo thereof ; 

( 0 ) seize the vessel if the officer has reason to believe it liable to confis- 
cation under this Act, and cause it to be brought with its crew and cargo into 
any port in British India; and 


(d) where any excisable goods are found on board the vessel, search and 
•arrest without a warrant any person on board the vessel whom he has reason 
to believe to be punishable under section 24. 


27. Any master of a vessel refusing or neglecting to bring to the vessel 
Penalties for resisting or produce his papers when required to do so by 

S1YI ■» _ . . 1 


- _ j. Jr — .V^VUJ.VU| UV HV MJ 

an officer aetmg under section 26, and any person ob- 
, , strutting any such officer in the performance of his 

h?5iSfLn e ri^ reSted t h / ma } office r without a warrant, and shall he punisha- 
f ° r i term T Meh "“ST ezteacL to six months or with fine 
may extend to one thousand rupees, or with both. 
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28. (1) Every vessel (including all appurtenances) in which, any excisa- 

. ble goods are carried so as to render the owner ox 

Confiscation of vessel and mas ter of such vessel liable to penalties imposed by 

g * section 24, the cargo on board such vessel and the 

excisable goods in respect of which an offence under this Act has been commit- 
ted shall be liable to confiscation on the orders of the officer empowered in this 
behalf by the Central Government. 

(2) Whenever any Customs-officer is satisfied that any article is liable 
to confiscation under this section he may seize such article, and shall at onee 
report the seizure to his superior officer for the information of the officer em- 
powered to order confiscation under sub-section (1) and such officer may, if 
satisfied on such report or after making such inquiry as he thinks fit, that the 
article so seized is liable to confiscation, either declare it to be confiscated, or 
impose a fine in lien thereof not exceeding the value of the article. 

29. Any offence punishable under section 24 or section 27 may be deemed 

Jurisdiction to ^ ave been committed within the limits of the ju- 

risdiction of the Magistrate of any place where the of- 
fender is found, or to which, if arrested under section 26 or section 27, he may 
be brought. 

30. The Central Government may, by notification in the official Gazette, 

exempt the carriage of excisable goods within any 

^ local limits or in any class of vessels from the opera- 

operation of tius chapter. ^ ^ ^ hy notification, again 

subject such carriage to the operation of this Chapter. 

CHAPTER V. 

Special Pbovisions Relating to Salt. 

31. The proprietor of a private salt factory who has by virtue of a sanad 

_ . . , . granted by the British or any former Government, a 

right Tot ®P ecial permanent right to manufacture salt, or 

to be recognised. to excavate or collect natural salt, shall on applica- 

tion made in accordance with the rules made under 
this Act be entitled to a licence for such purpose and to the annual renewal 
thereof, unless on a breach of the provisions of this Act, his licence has been 
cancelled by an officer duly empowered by the Central Government in this be- 
half. 

32. Every proprietor of a private salt-work, other than a private salt 

<jv> . , . factory, to which section 31 applies, of which, under 

pxiSfre of ^fig 7 provisions of section 17 of the Bombay Salt Art, 

works. 1890 (Bom. II of 1890 ), the proprietor was entitled 

ou application to a licence to manufacture or to exca- 
vate or collect natural salt at such factory, shall continue to be entitled, on ap- 
plication made in accordance with the rules made under this Act, to a licence 
for such purpose and to the annual renewal thereof, unless on a breach of the 
provisions of this Act his licence has been cancelled by an officer duly empower- 
ed by the Central Government in this behalf : 

Provided that the Collector of Central Excise may at any time withdraw 
or withhold a licence from the proprietor of any such salt factory, if no salt 
has been manufactured, excavated or collected in such salt factory for the three 
years ending on the thirtieth day of June last preceding the date of his order, 
or, with the previous sanction of the Central Board of Revenue, if such salt 
factory has not produced, on an average, during the said three years, at least 
five thousand maunds of salt per annum. 

CHAPTER VI. 

Adjudication of Confiscations and Penalties. 

• 33. Where by the rules made under this Act any thing is liable to confis- 
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Power of adjudication. « atio i 31 or “V P e ^ ou is liable *>. a Penalty, such con- 
J fiscation or penalty may be adjudged — 

( а ) without limit, by a Collector of Central Excise; 

(б) up to confiscation of goods not exceeding five hundred rupees in value 
and imposition of penalty not exceeding two hundred and fifty rupees, by an 
Assistant Collector of Central Excise : 

Provided that the Central Board of Revenue may, in the case of any offi- 
cer performing the duties of an Assistant Collector of Central Excise, reduce 
the limits indicated in clause (J) of this section, and may confer on any officer 
the powers indicated in clause (a) or (J) of this section. 

34. Wherever confiscation is adjudged under this Act or the rules made 

thereunder, the officer adjudging it shall give 
Option to pay fine in lieu the owner of the goods an option to pay in lieu 
o t confiscation. of co nfis cation such fine as the officer thinks. 

fit. 

35. (1) Any person deeming himself aggrieved by any decision or order 

passed by a Central Excise officer under this Act or 

ppea ' the rules made thereunder, may, within three months 

from the date of such decision or order, appeal therefrom the Central Board 
of Bevenue, or, in such cases as the Central Government directs, to any 
Central Excise officer not inferior in rank to an Assitant Collector of Central 
Excise officer not inferior in rank to an Assistant Collector of Central 
Excise and empowered in that behalf by the Central Government. Such autho- 
rity or officer may thereupon make such further inquiry aud pass such order 
as he thinks fit, co nfirmi ng, altering or annuling the decision or order appealed 
against: 

Provided that no such order in appeal shall have the effect of subjecting 
any person to any greater confiscation or penalty than has been adjudged against 
him in the original decision or order. 

(2) Every order passed in appeal under this section shall, subject to the 
power of revision conferred by section 36, be final. 

36, The Central Government may on the application of any person ag- 

. . , _ A - grieved by any decision or order passed under this 

ermneufc 1011 ^ eniXS ^ ° v * <> r the rules made thereunder by any Central 

Excise officer or by the Central Board of Revenue,, 
and from which no appeal lies, reverse or modify such decision or order. 

CHAPTER VII. 

Power of Central Govern- 37. (1) The Central Government may make 

ment to make rui.*s, rules to carry into effect the purposes of this Act. 

(2) In particular, and without prejudice to the generality of the fore- 
going power, such rules may — 

# 0/ to provide for the assessment and collection of duties of excise, the au- 
thorities by whom functions under this Act are to be discharged, the issue of noti- 
ces requiring payment, the manner in which the duties shall be payable, and the 
recovery of duty not paid ; 

. (w) prohibit absolutely, or with such exceptions, or subject to such con- 

ditions as the Central Government thinks fit, the production or manufacture, or* 
any process of the production or manufacture, of excisable goods, or of any 
component parts or ingredients or containers thereof, except on land or premises 
approved for the purpose; 

# (w) prohibit absolutely, or with such exceptions, or subject to such con- 

ditions, as the Central Government thinks fit, the bringing of excisable goods 
into British India from the territory of any specified Prince or Chief-in-India., 
or the transit of excisable goods from any part of British India to any other* 
part thereof ; 

(tv) regulate the removal of excisable goods from the place where pro- 
duced, stored or manufactured or subjected to any process of production or* 
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manufacture and their transport to or from the premises of a licensed person 
or a bonded warehouse, or to a market; ? 

O) regulate the production or manufacture, or any process of the pro- 
duction or manufacture, the possession, storage and sale of salt, and so far 
; as such regulation is essential for the proper levy and collection of the duties 
imposed by this Act, of any other excisable goods, or of any component parts or 
■ingredients or containers thereof; 

(m) provide for the employment of officers of the Crown to supervise the 
'Carrying out of any rules made under this Act ; 

(viz) require a manufacturer or the licensee of a warehouse to provide 
accommodation within the precincts of his factory or warehouse for officers em- 
ployed to supervise the carrying out of regulations made under this Act and 
prescribe the scale of such accommodation; 

(viii) provide for the appointment, licencing, management and supervi- 
sion of bonded warehouses and the procedure to be followed in entering goods 
into and clearing goods from such warehouses ; 

(ix) provide for the distinguishing of goods which have been manufac- 
tured under licence, of materials which have been imported under licence, and 
of goods on which duty has been paid, or which are exempt from duty under 
this Act; 

(#) impose on persons engaged in the production or manufacture, sto- 
rage or sale (whether on their own account or as brokers or commission agents) 
of salt, and, so far as such imposition is essential for the proper levy and col- 
lection of the duties imposed by this Act, of any other excisable goods, the duty 
of furnishing information, keeping records and making returns, and prescribe 
the nature of such information and the form of such records and returns, the 
particulars to be contained therein, and the manner in which they shall be veri- 
fied ; 

(an) require that excisable goods shall uot be sold or offered or kept for 
sale in British India except in prescribed containers, bearing a banderol, stamp 
or label of such nature and affixed in such maimer as may be prescribed ; 

( xii ) provide for the issue of licences and transport permits and the fees, 
if any, to be charged therefor : 

Provided that the fees for the licensing of the manufacture and refining 
of salt and saltpetre shall not exceed, in the case of each such licence, the fol- 
lowing amounts, namely. — 

Rs. 

Licence to manufacture and refine saltpetre and to sepa- 
rate and purify salt in the process of such manufacture 
and refining . . 2 

Licence to manufacture saltpetre . . 2 

Licence to manufacture sulphate of soda ( Kharinun ) by 
solar heat in evaporating pans .* 10 

Licence to manufacture sulphate of soda ( Kharinun ) by 
artificial heat . . 2 

Licence to manufacture other saline substances - . 2 

(arm) provide for the detention of goods, plant, machinery or material, 
for the purpose of exciting the duty, the procedure in connection with the con- 
fiscation, otherwise than under section 10 or section 28, of goods in respect of 
which breaches of the Act or rules have been committed, and the disposal of 
goods so detained or confiscated; 

( xiv ) authorise and regnlate the inspection of factories and provide for 
the taking of stamps, and for the making of tests, of any substance produced 
therein, and for the inspection or search of any place or conveyance used for 
the production, storage, sale or transport of salt, and so far as such inspection 
or search is essential for the proper levy and collection of the duties imposed 
by this Act, of any other excisable goods; 
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(xv) authorise and regulate the composition of offences against, or lia» 
bilities incurred under, this Act or the rules made thereunder; 

(xvi) provide for the grant of a rebate of the duty paid on goods which 
■are exported out of India or shipped for consumption on a voyage to any port 
outside India; 

Provided that rules made under this clause shall provide that when steel, 
ingots on which the duty of excise imposed by this Act has been paid, or arti- 
cles of iron or steel manuf actured in British India from such ingots, are export- 
ed out of India, there shall be payable to the exporter of such ingots or articles,, 
subject to such conditions as may be prescribed, a refund at the following rates, 
namely^r- 

on ingots, blooms and billets — 

a refund at the rate of four rupees per ton, 
on other manufactures of iron or steel — 

(a) not fabricated — a refund at the rate of five and one-third rupees per- 

"to* 1 ; . . 

(1) fabricated— -a refund at the rate of six rupees per ton; 

(xvii) exempt any goods from the whole or any part of the duty impos- 
ed by this Act; 

(xviti) dftfinft an area no point in -which shall be more than one hundred 
years from the nearest point of any place in which salt is stored or sold by or 
on behalf of the Central Government, or of any factory in which saltpetre is 
manufactured or refined, and regulate the possession, storage and sale of salt 
within such area; 

(xix) define an area round any other place in which salt is manufactur- 
ed, and regulate the possession, storage and sale of salt within such area; 

(xx) authorise the Central Board of Revenue or Collectors of Central 
Excise appointed for the purposes of this Act to provide, by written instructions* 
for supplemental matters arising out of any rule made by the Central govern- 
ment under this section. 

(8) In making rules under this section, the Central Government may 
provide that any person committing a breach of any rule shall, where no other- 
penalty is provided by this Act, he liable to a penalty not exceeding two thou- 
sand rupees and that any article in respect of which any such breach is com- 
mitted shall he confiscated. 


38. All rules made and notifications issued under this Aet shall he made - 


Publication of 
notifications. 


and issued by publication in the official Gazette. All 
it .is an ru i es an( i notifications shall thereupon have 

effect as if enacted in this Act: 


Provided that every such rule shall be laid as soon as may be after it is ■ 
made before each of the Chambers of the Central Legislature while it is in ses- 
sion, for a total period of thirty days which may be comprised in one session 
or in two or more sessions, and if before the expiry of that period, or where 
the period, for which the rule is so laid before one Chamber does not coincide 
with that for which it is now laid before the other, before the expiry of the later of' 
these periods both Chambers agree in making any modification in the rule or both 
Chambers agree that the rule should not be made, the rule shall thereafter have 
effect only in such modified form or be of no effect, as the ease may be. 

39. The enactment specified in the [Third Schedule] 1 are hereby repeal- 


r, , . . ed to the extent mentioned in the fourth column 

Reperl o, enactments. thereof. ^ ^ ^ notifications published, 

licences, passes or permits granted, powers conferred and other things done un- 
der any such enactment and now in force shall, so far as they are not incon- 
sistent with this Act, be deemed to have been respectively made, published,, 
granted, conferred or done under this Act. 


LEG. REF. 

^Substituted bv Art- fVT rvf Trt4E\ 
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40. (1) No suit shall lie against the Central Go* 
Bar of Suita and limits- vernment or against any offieer of the Crown in rea- 
son of suits and other legal* pe ct of any order passed in good faith or any act in 
proceedings. good faith done or ordered to be done under this Act. 

(2) No suit, prosecution, or other legal proceedings shall be instituted 
for anything done or ordered to be done under this Act after the expiration of 
six months from the accrual of the cause of action or from the date of the act 
or order complained of. 

THE FIBST SCHEDULE. 

(See section 3.) 

(See now First Schedule in the Finance Act, 1944.) 

N.B . — For this latest rates of duties, see Finance Act, 1944 cited, infra. 


Item No. Description of goods. 

"i KEROSENE— 

“Kerosene” means any inflammable hydro- 
carbon (including any mixture of hydro- 
carbons or any liquid containing hydro-carbons 
buf excluding motor-spirit) which — 

(i) is made from petroleum as defined in section 
2 of the [Petroleum Act, 1934 (XXX of 

1934) 1 ]a»d 

(it) is intended to be or is ordinarily used in 
liquid form for purposes of illumination. 


MATCHES— 

“ Match ” includes a firework in the form of a 
match ; and, where a match-stick has more 
heads than one capable of being ignited by 
striking, each such head shall be deemed to be 
a match. 

(1) Matches, manufactured in a factory whose 
daily output exceeds one hundred gross of 
boxes, in boxes or booklets containing on an 
average — 

(i) not more than forty matches 
(«) more than forty but not more than fifty, 
matches. 

(Hi) more than fifty, but not more than sixty 
matches. 

(is) more than sixty, but not more than eighty 
matches. 

(2) Matches, manufactured in a factory whose 
daily output does not exceed one hundred 
gross of boxes, in boxes or booklets containing 
on an average — 

(«) not more than forty matches 


(w) more than forty, but not more than fifty 
matches. 

(m) more than fifty, but not more than sixty 
matches. 

(iv) more than sixty, but not more than eighty 
matches. 

(3) Matches in boxes containing on an average 
not more than twelve matches of the type 
known as “ Bengal Lights.” 

(4) All other matches. 


Rate of duty. 


The rate at which Customs duty is 
for the time being leviable under 
the Indian Tariff Act, 1934 (XXXII 
of 1934), read with any other 
enactment for the time being in force. 


Two rupees. 
Two rupees 
eight annas. 
Three rupees 


and 


j Per gross of 
V boxes or book- 


lets. 


Four rupees 




pies. 

Two rupees and 
seven annas. 

Two rupees, fourteen 
ann« and nine 
pies. 

Three rupees, four - 
teen annas and 


Per gross of 
boxes or book- 
lets. 


four pies. J 

Ten annas per gross of boxes. 


Eight annas for every 1,440 matches 
or fraction thereof. 


LEG. REF. 

^Substituted by Act VI of 1945. 
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j;t c m No. Description of goods. 

a* . 

, * MECHANICAL LIGHTERS — 

3 « Mechanical Lighter ” means any mechanical 

or dhemical contrivance for causing ignition 
which is portable and which operates by 
producing a spark or flame whether by itself 
or when brought into contact with gas, and 
includes a mechanical lighter issued from a 
factory in an incomplete state or requiring 
for its completion the addition of a flint. 

4 MOTOR SPIRIT— 

“ Motor spirit means — 

. (o). any inflammable hydro-carbon (including 
any mixture of hydro-carbons or any liquid 
containing hydro-carbons) which is capable 
of being used for providing reasonably 
efficient motive power for any form of motor 
vehicle ; and 

(b) power alcohol, that is, ethyl alcohol of any 
grade (including such alcohol when de- 
natured or otherwise treated), which either 
by itself or in admixture with any such 
hvdro-carbon, is capable of being used as 
aforesaid 

5 SALT— 

“ Salt ” includes swamp salt, spontaneous salt, 
and salt or saline solutions made or produced 
from any saline substance or from salt earth . . 


€ SILVER 
7 STEEL INGOTS 

i SUGAR PRODUCED IN A FACTORY ORDI- 
NARILY USING POWER IN THE COURSE OF 
PRODUCTION OF SUGAR— 
u Sugar” means any form of sugar containing 
more than ninety per cent, of sucrose : — 

S Sugar other than Kfaandsari or Palmyra .. 
Khandsairi sugar — 

that is to say, sugar in the manufacture of which 
neither h vacuum pan nor a vacuum evaporator 
is employed. 

(3) Palmyra sugar — 

that is to say, sugar manufactured from jaggery 
obtained by boiling the juice of the palmyra 
palm. 

9 TOBACCO, CURED— 

“ Tobacco ” means any form of tobacco, whether 
cured or uncured, and whether manufactured or 
not, and includes the leaf, stalks and stem of the 
tobacco plant but does not include any part of a 
tobacco plant while still attached to the earth ; 

I. — Virginia Tobacco— 

A. — Flue cured — 

(1) if intended for manufacture into— 

(a) eigaretts — 

(i) containing more than 20 per cent, weight 
of* imported tobacco. 

(ii) containing 20 per cent, or less than 20 per 
cent, weight of imported tobacco. 

(iii) containing no imported tobacco 
[b) bilris 
(c) cheroots 

(2) If intended for any other purpose 


B. — Air-cured 


Rate of Duty. 


Three rupees per lighter. 


Fifteen annas per imperial gallon. 

For the year ending the 31st day of 
March, 1944, the rate fixed by sec- 
tion 2 of the Indian Finance Act, 
*943 (VII I of 1943), read with 
section 5 of the Indian Finance 
supplementary and Extending) Act, 
and thereafter the rate fixed annually 
by Act of the Central Legislature. 

Three annas and seven and one-fifth 
pies per ounce Troy. 

Four rupees per ton. 


Three rupees per cwt. 
Eight annas per cwt. 


Nil. 


One rupee and") 
twelve annas. 

One rupee and four 
annas. 

Eight annas. 

Six annas. 

Two annas. 

One rupee and 
twelve annas. 

Six annas. 


>- per lb. 
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Item No. 


Description of goods. 


Rate of duty. 


II. — Country Tobacco — 

(1) if intended for manufature into — 

(a) cigarettes . . Six annan 

fb) bins . . Six annas 

(cj cigars or cheroots . . Two annas 

(a) hookah tobacco . . One anna 

(*) snuff Six annas 

(2) if intended for sale as chewing tobacco, whe- One anna 
ther manufactured or merely cured 

(3) if intended for any other purpose . . Six anna s 

III. — Stalks, stems and other refuse of tobacco — 

(1) if intended for use in the preparation of any One anna 
form of manufactured tobacco. 

(2) if intended to be used for agricultural purposes. Nil 

IV. — Tobacco manufactured into cigars and cher- 
roots of which the value — 

i) exceeds Rs. 30 a hundred . . Six rupees 

exceeds Rs. 25 a hundred but does not exceed Five rupees 

Rs. 30 a hundred. 

(Hi) exceeds Rs. 20 a hundred but does not exceed Four rupees 
Rs. 25. a hundred. 

(fa) exceeds Rs. 15 a hundred but docs not exceed Three rupees 
Rs. 20 a hundred 

(v) exceeds Rs. 10 a hundred but does not exceed Two rupees 
Rs. 15 a hundred. 

(at) exceeds Rs. 5 a hundred but does not exceed One rupee 
Rs. 10 a hundred. 

(pit) exceeds Rs. 2-8-0 a hundred but does not ex- Right annas 
ceed Rs. 5 a hundred. 

(am) exceeds Rs. 1-4-0 a hundred but does not ex- Four 
ceed Rs. 2-8-0 a hundred. 

(fa) exceeds As. 10 but does not exceed Rs. 1-4-0 Two 
a hundred. 

io« TYRES— 

" Tyre ” m ean s a pneumatic tyre in the manu- 
facture of which rubber is used and includes 
the inner tube and the outer cover of such a 
tyre. 

11. VEGETABLE PRODUCT — 

“ Vegetable produat ” means any vegetable oil 
or fat which, whether by itself or in admixture 
with any other substance, has by hydrogenation 
or by any other process been hardened for 
human consumption. 

THE SECOND SCHEDULE. 

(See sections 6 and 8). 

PART A. 

Excisable goods specified for the purposes of section 6 — 

1. Tobacco* 

PART B. 

Excisable goods specified for the purposes of section 8 — 

i. Tobacco. 

THE THIRD SCHEDULE. 

(See section 39). 


J-Pcr lh«. 


V Per hundred* 


Ten per cent, id valorem. 


Five rupees per cwt* 


Year. 


No. 


Short title. 


Extent of repeal. 


1879 XVI 
1882 XII 

1889 IV 
(Madras) 

1890 II 


1908 X 
*9*7 H 


The Transport of Salt Act, 1879 
The Indian Salt Act, 1882 
The Madias Salt Act, 1882 

The Bombay Salt Act, 1890 

The Indian Salt-Duties Act , 1908 
The Motor Spirit (Duties) Act, 1917 


The whole. 
The whole. 
The whole. 

The whole. 

The whole. 
The whole. 


C.&M. — 315 
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Year. No. 


Short title. 


Extent of repeals. 


1922 XII 
1930 XVIII 
*93i • • 


1934 

1934 

1934 



*94i 

*943 

*943 


XIV 

XVI 

XXIII 

XXXI 

XIII 

X 

X 

XI 


The Indian Finance Act, 1922 
The Silver (Excise Duty) Act, 1930 
The Indian Finance (Supplementary and Extending) 
Act, 1931. 

The Sugar (Excise Duty) Act, 1934 

The Matches (Excise Duty) Act, 1934 

The Mechanical Lighters (Excise Duty) Act, 1934 

The Iron and Steel Duties Act, 1934 

The Sind Salt Law Amendment Act, 1938 

The Tyres (Excise Duty) Act, 1941 

The Tobacco (Excise Duty) Act, 1943 

The Vegetable Product (Excise Duty) Act, 1943 


The whole. 
The whole. 
The whole. 

The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
The whole. 
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Sections. 
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THE FACTORIES ACT (XXV OF 1934). 

[Am. Acts XI of 1935; VIII of 1936; XVII of 1940; Madras Act VI of 1941 ; 
Acts XVI of 1941, XIV of 1944; III of d945; and X of 1946; and Rep. in 
part by Act XX of 193*]. 

[20th August, 1934. 

An Act to consolidate and amend the Law regulating labour in factories. 
Whereas it is expedient to consolidate and amend the Law regulating 
labour in factories ; It is hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 

Short tide, extent and 1. (1) This Act may be called The Factories 

commencement. Act, 11934. 


Sec. 1: Object or the Act. — The object 
of the Act is to protect human beings from 
being subjected to unduly long hours of 
bodily strain or manual labour. It also pro- 
vides that employees should work in healthy 
anH sanitary conditions so far as the manu- 
facturing process will allow and that precau- 
tions should be taken for their safety and 
for the prevention of accidents. In order to 
obtain the information necessary to ensure 
that its objects are carried out, the Local 
Government are empowered to appoint, ins- 
pectors, to call for returns, and to see that 
the prescribed registers are duly kept. This 
is part of the machinery which enables the 
authorities to maintain effective supervision, 


and it is undoubtedly important that there 
should be substantial compliance with these 
provisions of the Act. 38 C.W.N. 1008= 
152 I.C. 556=1934 C. 730 {Per McNair, J.). 
At the same time, it should not be forgotten 
that the Act is sanctioning interference with 
the ordinary rights of the citizen and that 
the inquisitorial powers which are given 
should be used with tact and circumspection. 
38 C.W.N. 1008=152 I.C. 556=1934 C. 730. 

Construction of the Act. — The provi- 
sions of the Act have to be construed in 
favour of the employee and strictly in favour 
of the employer. 152 I.C. 556=38 C.W.N. 
1008=1934 C. 730. “A law which is enact- 
ed for the benefit of the employee should not 
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(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

(3) It shall come into force on the 1st day of January, 1935. 

2. [Cf. Old Act, section 2 and section 156, 
Definitions. English Act.] In this Act, unless there is anything 

repugnant in the subject or context, — 

(a) “adolescent” means a person who has completed his fifteenth but has 
not completed his seventeenth year ; 

(ft) “adult” means a person who has completed his seventeenth year; 

( c ) “child” means a person who has not completed his fifteenth year; 

( d ) “day” means a period- of twenty-four hours beginning at midnight; 

(e) “week” means a period of seven days beginning at midnight on 
Saturday night; 


be used merely for the purpose of harassing 
the employer. The launching of a test case in 
respect of an infringement of provisions 
which are not generally available, the mean- 
ing of which is doubtful to the authorities 
themselves and which the factory manage- 
ment honestly complied with as they under- 
stood them, asking for further enlighten- 
ment from the authorities without getting 
any, is to be strongly deprecated.” (Ibid.) 
“I am fully alive to the great importance' of 
Factory Acts being properly enforced for the 
protection of workmen, and I have no doubt 
that in India it is particularly necessary that 
their beneficial provisions should be carried 
out. On the other hand one must also bear 
in mind that the employers' position has to 
be considered too. It may be that without 
any negligence on their part defects will 
exist in their factories, but if they are to be 
proceeded against in a Criminal Court for 
alleged negligence then it would seem only 
fair that the matter should be clearly 
brought home to them. That I have no doubt 
is the reason why the Legislature has dis- 
tinctly specified what the inspector has to 
do. Whether a particular accused in any 
case was negligent or not does not concern 
this question of general principle on the con- 
struction of the Act”. 85 I.C 226=26 Bom. 
L.R. 1245=1925 B. 143=26 Cr.L.J. 492. 

Criticism on the drafting of the Act 
(XII of 1911).— “We desire to point out to 
the authorities concerned that it will be diffi- 
cult to uphold prosecutions under many of 
the sections of this Act, unless they are 
amended, especially in cases of factories to 
which exemptions have been granted”. 35 
C.W.N. 1108. “The Act is carelessly and 
loosely drawn. It seems to consist mai n ly of 
parts of the English Act taken from their 
context and patched together. It is a penal 
statute, and as such it is essential that, its 
terms should be clear, definite and unambigu- 
ous^ On the contrary, it is difficult — If not 
impossible for a lawyer still less a layman, to 
u nder s tand many of its provisions.” 35 C. 
W. N. 1108. “There are many provi- 
sions in the Act which are co n fused and ambi- 
guous, and the rules and forms provided do 
rot tally with the requirements of the section. 


The truth seems to be that the application of 
the Act to special factories has never been 
properly thought out. Drastic redrafting 
amendment of this important Act seem to be 
required urgently”. 35 C.W.N. 1108. 

Application of the act to Crown Fac- 
tories. — Crown factories had from the be- 
ginning been brought under the operation 
of the Act, which followed in this respect 
the British law on the subject. This had 
been another subject of discussion when the 
Bill was introduced, and the conclusion to 
which the Committee had come on full con- 
sideration was, that Crown factories should 
be brought within the scope of the Act, but 
that the power to exempt them temporarily, 
in cases of emergency, should be reserved to 
the Government. It was quite necessary 
that such power should be reserved in order 
to avoid great inconvenience and mischief. 
It would be sufficient to instance the case of 
the Mint, and of the powder and gun manu- 
factories in time of war, to show the neces- 
sity for such a provision. (Proceedings in 
Council. Fort St George Gazette, 4th May, 
1881). 

Sec. 2, Cl. (a) : “Adolescent” . — The ex- 
pression used in the English Act is “young 
person” which expression is defined to mean 
a person who has ceased to be a child and is 
under the age of eighteen years. (English 
Act, sec. 156) . The Indian Law fixes the 
age at seventeen. 

Cl. ( b ) : “Adult” . — Under the Eng- 
lish Act, a person would be an adult 
only after completing his eighteenth year. 

Cl. ( c ) : “Child” — English Act. — The 
expression “child” has been defined by the 
English Act as follows :— The expression 
“child” means a person who is under the* 
age of fourteen years and who has not, being 
of the age of thirteen years obtained the 
certificate of proficiency or attendance at 
school mentioned in Part III of this (Eng- 
lish Act) Act” (Sec. 156) . 

Cl. ( d ) : “Day”— English Law.— Under 
the English Act, the expression “night” has 
been defined to mean the period between 
nine o'clock in the evening and six o'clock 
in the succeeding morning (Sec. 156). 
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(/) “power” means electrical energy, and any other form of energy which 
is mechanically transmitted and is not generated by human or animal agency; 

( g ) “manufacturing process” means any process — 

(i) for making, altering, repairing, ornamenting, finishing or packing, or 
otherwise treating any article or substance with a view to its use, sale, transport 
delivery or disposal, or 

(ii) for pumping oil, water or sewage, or 

(iii) for generating, transforming or transmitting power; 

( h ) “worker” means a person employed, whether for wages or not, in 
any manufacturing process, or in cleaning any part of the machinery or premi- 
ses used for a manufacturing process, or in any other kind of work whatsoever 
incidental to or connected with the manufacturing process or connected with 
the subject of the manufacturing process, but does not include any person solely 
employed in a clerical capacity in any room or place where no manufacturing 
process is being carried on ; 

(/) “factory” means any premises including the precints hereof where- 
on twenty or more workers are working, or where working on any day of the 


Cl. (/) : "Any other form of energy 

WHICH IS MECHANICALLY TRANSMITTED”. — 

These words must be construed ejusdem 
generis with electric, steam or water power 
and do not include hand power. [Wilmott 
v. Patan, 0902) 1 K.B. 2371. 

Cl. ( g ) : “Process”.—' “Process” has 
been defined by the English Act as including 
the use of any locomotive (Sec. 156) . 

"Manufacturing process”. — These words 
merely refer to the particular business car- 
ried on and do not necessarily refer to the 
production of some article. So that laun- 
dries, carpet heating or bottle washing 
works, etc., are factories within the Act if 
mechanical power is used [Owner v. Cotting- 
ham Sanitary Steam Laundry Co Ltd., 
(1910) 74 J.P. 219; Johnstone v. Lalonde 
Bros, and Parhal , (1912) 2 K.B. 218. See 
also Royal Masonic Institution for Boys v. 
Parkes, (1912) 3 K.B. 212 and Patterson v. 
Hunt, (1909) 73 J.P. 496]. Putting ginned 
cotton into bales and having it pressed must 
be considered work connected with the manu- 
facturing process and the men engaged in 
the work must be deemed to be employed in 
the factory. 143 I.C. 772=1933 N. 283. 

Cl. ( h ) : "Worker”.— Cf. the definition 
of "Workmen” in the Indian Workmen’s 
Compensation Act, Sec. 2, cl. (n ) . 

Cl. (/) : “Factory”. — The definition in 
this cl. (/) applies to the term "factory” 
used in sec. 9 (3) of Cotton Ginning and 
Pressing Factories Act, 1925. 1937 M.W.N. 
1335. See also I.L.R. (1937) Nag. 88= 
1937 Nag. 311. By a factory is meant pre- 
mises where anything is done towards the 
making or finishing of an article up to the 
stage when it is ready to be sold or is in a 
suitable condition to be put on the market. 
109 I.C. 599=8 L. 666=29 P.L.R. 234=29 
Cr.LJ. 583=A.I.R, 1928 L. 78. See also 
1 N.L.R. 115. A factory includes every- 
thing, machine rooms, sheds, godowns, yards. 
If within these premises or precints mechani- 
cal power is used in aid of any process for 


altering for transport or sale of any article, 
then these premises or precincts are-*a fac- 
tory. 50 M. 834=1927 M. 345=52 M.L.J. 
207. The drying yard used for drying ground- 
nuts, where machinery for decorticating the 
groundnuts was working is a part of fac- 
tory, although there is no connection with 
machinery or any work incidental to the 
manufacturing process. ( Ibid .) 

Railway Workshops are 'factories*. 119 
I.C. 722=1929 Lah. 573. A Gurhal Ghar is 
a 'factory’, even though the engine shed is 
a separate building and less Sian twenty 
persons are employed therein, but over twen- 
ty persons are employed in the Gurhal Ghar 
inclusive of those employed on the crushers 
and those employed in the boiling shed, and 
these latter must be said to be employed 
both “on the premises, and within the pre- 
cincts of the Gurhal Ghar*. 32 Bom.L.R. 
329=1930 Bom. 162=31 Cr.L.J. 1094. . 

Two or more buildings entirely separate 
from each other may in certain circumstan- 
ces form part of one and the same factory. 
See L.C.C . and Tuffs, In re, (1903) 86 J.P. 
29; Hoyle v. Gram , (1862) 12 C.B. 124. 

"Use of Power in part of Building-” — 
Every part of the premises unless specially 
exempted forms part of 2 . factory, although 
power may only be used in one part [Taylor 
v. Hickes ; Hardcastle v. Jones, (1862) 3 B. 
and S. 153; Palmers Shipbuilding Co. v. 
Chaytor, (1869) 4 Q.B. 209; But see Vines 
v. Inglis , (1915) S.C. 18]. The definition of 
"factory” is intended not to cover merely 
individual business in any premises but is in- 
tended to denote any premises as a compo- 
site whole with a central source of power, 
i.e., either steam, water, or other electrical 
or mechanical power. 57 B. 150=35 Bom. 
L.R. 83=1933 Bom. 109. 

"Workplace” is not defined either in this 
Act or in the English Act, but in Bennett v. 
Hardinge, (1900) .2 Q.B. 397, Channel, - J . , 
said;— "I think 'that a workplace must *be' a 
place where some work is being perpetually 
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preceding twelve months, and in any part of which a manufacturing process is 
being carried on with the aid of power, or is ordinarily so carried on, 

but does not include a mine subject to the operation of the Indian Mines 

Act, 1923; 

( k ) “machinery” includes all plant whereby power is generated, trans- 
formed, transmitted or applied ; 

(/) “occupier” of a factory means the person who has ultimate control 
over the affairs of the factory : 


or permanently done, I do not say that the 
mere presence of workmen in repairing a 
private house would make it a workplace . . . 

N.B. — “The Act mainly deals with labour 
employed in what may be described as peren- 
nial factories (i.e.) excluding those which 
deal mainly with agricultural products in the 
raw state, and work for part of the year 
only; and all those establishments which 
either use no mechanical power or, using 
power, employ less than 20 persons. These 
also are excluded from the definition of “fac- 
tories”. See Whitely Commission Rep., p. 6. 

Persons employed in the factory. — A 
person who works in a factory, whether for 
wages or not, may be deemed to be em- 
ployed in that factory. Where it is shown 
that certain persons were engaged in the 
factory in one of the ways specified in sec. 
2 (2) [of the old Act of 1911] it must be 
presumed they were 'employed* in the fac- 
tory. 61 Cal. 332=35 Cr.L.J. 1401=38 C. 
W.N. 801=1934 Cal. 546. See sec. 2, cl. 
(2) of the old Act, XII of 1911. Persons 
employed merely for selling the manufac- 
tured articles do not come within the defini- 
tion of “employed” in that factory even 
though they happen to occupy a room at the 
factory for the sake of convenience. 109 I. 
C. 599=8 L. 666=29 P.L.R. 234=29 Cr.L. 
J. 583=1928 Lab. 78. It is not correct to 
say that the Factories Act affects only 
manual labourers. 152 I.C. 556=38 C.W. 
N. 1008=A.I.R. 1934 Cal. 730. 

Power. — See sec. 2, cl. (/), supra. 

Secs. 2 (/) and 5. — The notification of 
the Central Provinces Government No. 202- 
2644 VII, dated 17th January 1939, which 
declares that all places in Central Provinces, 
wherein manufacturing process is carried 
on with the aid of power and wherein on 
any one day of the twelve months preceding 
the date of the notification ten or more work- 
ers were employed, to be factories under the 
Factories Act is infra vires of the power 
given to the Provincial Government by sec. 
5 (1) of the Factories Act. The notification 
is not universal but selective and it does not 
render sec. (5) (/) of the Act nugatory in- 
asmuch as the Act applies to the whole of 
British India while die notification applies 
only to Central Provinces. 1941 N.L J. 471 
=I.L.R. (1942) N. 402=A.I.R. 1941 Nag. 
337 * 

Sec. 2 (k): English Act .—Under the 
English Act the expression “machinery” in- 
dudes any driving strap or hand (sec. 156) . 


The expression “mill-gearing” comprehends 
every shaft, whether upright, oblique or hori- 
zontal, and every wheel, drum or^ pulley or 
other appliance by which the motion of the 
first moving power is communicated to any 
machine apoertaining to a manufacturing 
process, (ibid.) 

Cl. (/) : [See also Notes under sec. 70, 
infra.] “Occupier”. — The word “occupier” 
in general means a person who occupies the 
factory either by himself or his agent. He 
may be an owner, he may be a lessee or even 
a mere licensee, hut he must have the right 
to occupy the property and dictate how it is 
to he managed. 55 B. 366=32 Cr.L.J. 1063 
(1)=33 Bom.L.R. 309=1931 B. 308. See 
alscf Rat. 902. The definition of “occupier” 
in the Act is not an exhaustive definition 
and there is nothing in it which in any way 
limits the normal meaning of the word 
“occupier” as indicating a person who is in 
actual possession and control of a factory. 
50 B. 34=27 Bom.L.R. 1405=27 Cr.L.J. 
165=1926 B. 57. The word “Munim” as 
commonly used does connote agency, and 
persons dealing with the chief authority in 
charge of the factory where it is situated 
would look upon him as the agent of the 
owner or occupier. If there is a special 
contract of service or agency between him 
and his master, he must prove it. 19 N.L. 
J. 247. The word “occupier” bears the 
same meaning in this Act as it bears in 
similar enactments in England, that is a 
person who regulates a factory and controls 
the work that is done there. 20 I.C. 144=14 
Cr.L.J. 384=15 Bom.L.R. 328. The ques- 
tion who is the occupier of a factory must 
depend among others, upon these considera- 
tions, namely : — Who alone has the right 
of using the factory for the purposes for 
which it is constructed and worked; who 
has the right of regulating and controlling 
it; whose is the predominant possession of 
and general superintendence over it. 10 
Bom.L.R. 38=7 Cr.L.J. 44. The manager 
of a factory who resides in a part of the 
premises in which the factory is, is not an 
occupier of the factory within the meaning 
of the Act. 29 B. 423=7 Bom.L.R. 454; 2 
Cr.L.J. 428. 

Owner’s Liability. — Even if the accused, 
who is the owner of a factory, shows that 
lie knows nothing about the management of 
the factory and that he has left the whole 
conduct of its affairs to a manager appoint- 
ed by him for the purpose, he is not free 
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Provided that where the affairs of a factory are entrusted to a manag ing 
agent, such agent shall be deemed to be the occupier of the factoiy; 

(m) where work of the same kind is carried out by two or more sets of 
workers working during different periods of the day, each of such sets is called 
a "relay,” and the period or periods for which it works is called a “shift” ; and 

(n) “prescribed” means prescribed by rules made by the Provincial 
Government under this Act 


References to time of day . . 3 ' . &/: ^ S1 * 01 „ d Act l References to time 
’ of day m this Act or references — 

(a) in British India, *[* *] to Indian Standard time, which is five 

and a half hours ahead of Greenwich Mean Time, and 

(b) 2 [* * * * * *] 

4, (1) For the purposes of this Act, a factory which is exclusively engag- 

Seasonai factoried * n one or mor e of the following manufacturing 

. . processes, namely, cotton ginning, cotton or jute 

pressing, the decortication of groundnuts, the manufacture of coffee indigo, lac, 
rubber, sugar (including gur) or tea, or any manufacturing process which is 
incidental to or connected with any of the aforesaid processes, is a seasonal 
factory: 

. Provided that the Provincial Government may, by notification in the 
Official Gazette, declare any such factory in which manufacturing processes 
are ordinarily carried on for more than one hundred and eighty working days 
in the year, not to be a seasonal factory for the purposes of this Act. 

(2) The Provincial Government may, by notification in the Official 
Gazette, declare any specified factory in which manufacturing processes are 
ordinarily carried on for not more than one hundred and eighty working days 
in the year and cannot be carried on except during particular seasons or at times 
dependent on the irregular action of natural forces, to be a seasonal factoiy for 
the purposes of this Act. 


*[5. ((1) The Provincial Government may, by notification in the Official 

Gazette, declare that all or any of the provisions of 
Power to apply provisions this Act applicable to factories shall apply to any 

cS otte- places 0 ” 63 * a Fracturing process is being 

carried on or is ordinarily earned on whether with or 
without the use of power whenever ten or more workers are working therein or 
have worked therein on any one day of the twelve months immediately preceding. 

(2) A notification under sub-section (1) may be made in respect of any 
one such place or in respect of any class of such places or generally in respect of‘ 
all such places. 


(3) Notwithstanding anything contained in clause (/) of section 2, a* 
place, to which all or any of the provisions of this Act applicable to factories are 
for the time being applicable in pursuance of a declaration under sub-section* 


LEG. REF. 

1 Words ‘excluding Burma 3 omitted bv A. 
O., 1937. 

2 Cl. (&) of sec. 3 omitted by ibid. 

» Substituted by Act XVI of 1941, 

from the liability imposed on him by sec. 41 
(a) of the Factories Act. 55 B. 366=32 
Cr.L.J. 1063 (1)=33 Bom.L.R. 309=1931 
B. 308. In order to fix liability on any 
person other than the occupier of a factory, 
it is incumbent upon the latter to give the 
strictest proof of circumstances exonerating 
himself, and it is plain on the face of the 
section that the burden of proving absence 


of knowledge or consent on his part lies en- 
tirely upon him. 25 C. 454. \ > 

Sec. 3. — “The general acceptance of -stan- 
dard time has rendered a modification of 
sec, 51 (1) desirable.” (Statement of Ob- 
jects and Reasons), * 

Sec. 4: This Section is New. — “The- 
Labour Commission recommended different 
tial treatment for seasonal and. non-seasonal- 
factories in the matter of adult hours and in 
other respects.. This clause is based on 
their recommendation.” (Statement of Ob- 
jects and Reasons) . 

Sec. 5. — See 1941 N.L.J. 471=1941 Nag, 
337, cited under sec. 2, supra • 
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(1), shall, to the extent to which such provisions are so made applicable but not 
otherwise, be deemed to be a factory.] 

6. [Cf. S. 53, Old Act.] The Provincial Government may, by order in 

writing, direct that the different departments or 
Powers to declare depart- branches of a specified factoiy shall be treated as 
mc»ts to be separate facto- separate factories for all or any of the purposes of 
n<8 ' this Act. 

7. Where the Provincial Government is satisfied that, following upon a 

Power to exempt on a f han « e of 0cca P ier .°* a ° r *** ™nufactur- 

change in the factory. in £ processes carried on therein, the number of 

workers for the time being working in the factory is 
less than twenty and is not likely to be twenty or more on any day during the 
ensuing twelve months, it may, by order in writing, exempt such factoiy from 
die operation of this Act: 

Provided that any exemption so granted shall cease to have effect on and 
after any day on which twenty or more workers work in the factory. 

8. [Cf. Ss. 56 and 57, Old Act.] In any case of public emergency the 
Power to exempt during ' t p ™nncial Government] may, by notification in 

public emergency. the Official Gazette, exempt any factory from any or 

.... all of the provisions of this Act for such period as he 

may think fit. 


, _ . . LEG. REF. 

1 Substituted for "Governor-General in 
Council by A.O., 1937. 


Sec. 6: Extent of a factory.— S ubject 
to certain specified exceptions the area of 
the factory or workshop is the whole space 
jontamed within its walls, "In the case of 
factories. ......... etc. , the walls or fences 

built around the factory fix the bounda- 

W»«id dirtennine the area.” Back v. Dick, 
(1306) A.C. 325, per Lord Atkinson, at p. 

ra AN one factory in a single 
WJJUhng. — More than one factory or work- 
shop may be contained in a single building 
or group of buddings; and different parts of 
ye same building may constitute separate 
factories or workshops. (See 14 Hals. Laws 
of England, pp. 559-570.) “I cannot help 
mnkmg that we should be in great difficul- 
ties if we were to hold that the mere fact of 
one factory overlapping another caused 
TOem to be within the same curtilage.” Per 
Kennedy, m Brass v. London County 
^ K.B. 336. In Vines v. 

S.C..O.) 18; 24 Digest 902 
W, a building consisted of a retail shop on 
tnfc ground floor a millinery room in which 
to mechanical power was used on the next 
and a non-textile factory for dress- 
•wking on the top floor, in which mechani- 
cal power was used, but not in respect of the 
millinery work. It was held that the milli- 
nery nwn was not a factory. A part of a 
MCtory may, under circumstances, be declar- 
ed for the purposes of the Act to be a sepa- 
rate factory or workshop. [English Fac- 


tories Act, 1901, sec. 149, cl. (2).] Differ- 
ent branches or departments of work car- 
ried on in the same factory or workshop 
shall, for all or any of the purposes of the 
Act, be treated as if they were different 
factories or workshops. (English Facto- 
ries Act, 1901, sec. 150) . 

Separate buildings constituting same 
factory. — Separate buildings, even though, 
a considerable distance apart, may, if used 
for one continuous manufacturing process, 
constitute a single factory or workshop. 
[English Factories Act, 1901, sec. 149, cl. 
(4).] The place where the product of a 
factory is delivered, even if directly connect- 
ed with the place of production, is not ne- 
cessarily a part of the factory. Spacey v. 
Dowlais, (1905) 2 K.B. 879 (C.A.). 

Rooms used solely for sleeping purpo- 
ses. — Rooms used solely for sleeping purpo- 
ses and places within the precincts of a fac- 
tory solely used for some purpose other 
than the manufacturing process are exclud- 
ed from the operation of the Factories Act, 
[English Factories Act, 1901, sec. 149, d. 
(4). Lewis v. Gilberston, (1904) 91 L.T. 
377.] 

Sec. 7: Statement of Objects and 
Reasons. — “This is a new dause designed 
to enable the Local Government to exempt 
from the Act premises which by reason of a 
change in their use should no longer be 
treated as factories.” 

Sec. 8: Statement of Objects and Rea- 
sons. — Exceptional power given under this 
section is intended only for a serious general 
emergency such as might be caused by a 
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9. [Cf. S. 33, Old Act.] (1) Before work is begun in any factory after 

. r .. . . ^ . . the commencement of this Act, or before work is 

com^e^aSeS S ^f 0 ^k. 0re begun in any seasonal factory each season, the occu- 

pier shall send to the Inspector a written notice con- 
taining — 

(а) the name of the factory and its situation, 

(ft) the address to which communications relating to the factory should 
be sent, 

(r) the nature of the manufacturing processes to be carried on in the 
factory, 

( d ) the nature and the amount of the power to be used, [* *J 1 

(*) the name of the person who shall be the manager of the factory for 
. the purposes of this Act, 

a [ ; and 

(/) such other particulars as may be prescribed for the purposes of this 

Act] 

(2) Whenever another person is appointed as manager, the occupier shall 
send to die Inspector a written notioe of the change, within seven days from 
the date on which the new manager assumes charge. 

(3) During any period for which no person has been designated as mana- 
ger of a factory under this section, or during which the person designated does 
not manage the factory, any person found acting as manager, or, if no such per- 
son is found, the occupier himself, shall be deemed to be the manager of the 
factory for the purposes of this Act. 

CHAPTER IL 
The Inspecting Staff. 

10. [Cf. S. 4, Old Act] (1) The Provincial Government may, by notifi- 

T cation in the Official Gazette, appoint such persons as 

nspec or . ft thinks fit to be Inspectors for the purposes of this 

Act within such local limits as it may assign to them respectively. 

(2) The Provincial Government may, by notification as aforesaid, ap- 
point any person to^ be a Chief Inspector, who shall, in addition to the powers 
conferred on a Chief Inspector under this Act, exercise the powers of} an 
Inspector throughout the province. 

(3) No person shall be appointed to be an inspector under sub-section (il) 
or a Chief Inspector, under sub-section (2) or, having been so appointed, shall 
continue to hold office, who is or becomes directly or indirectly interested in a 
factory or in any process or business carried on therein or in any patent or 
machinery connected therewith. 

(4) Every District Magistrate shall be an Inspector for his district. 

(5) The Provincial* Government may also, by notification as aforesaid 
appoint such public officers as it thinks fit to be additional Inspectors for all or 
any of the purposes of this Act, within such local limits as it may assign to them 
respectively. 

(б) In any area where there are more Inspectors than one, the Provincial 
Government may, by notification as aforesaid, declare the powers which such 
Inspectors shall respectively exercise, and the Inspector to whom the prescribed 
notices are to be sent. 

(7) Every Chief Inspector and Inspector shall be deemed to be a public 
servant within the meaning of the Indian Penal Code and shall be officially sub- 
ordinate to such authority as the Provincial Government may specify in this 
behalf. 

LEG. REF. 

1 The word “and” omitted and cl. (/) 

CXLM.— 316 


added by Act XIV of 1944. 
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11. [Cf. S. 5, Old Act.] Subject to any rules made by the Provincial 

■ p T ««wwf«r Government in this behalf, an Inspector may, within 
Powers of Inspector. the ^ ^ for whkh he ; s app ointed,- 

(a) enter, with such assistants (if any), being persons in the ^[service of 
the Crown] or of any municipal or other public authority, as he thinks fit, any 
place which is, or which he has reason to believe to be, used as a factory or capa- 
ble of being declared to be a factory under the provisions of section 5; 

( b ) make such examination of the premises and plant and of any pres- 
cribed registers, and take on the spot or otherwise such evidence of any persons, 
as he may deem necessary for carrying out the purposes of this Act ; and 

(c) exercise such other powers as may be necessary for carrying out the 
purposes of this Act : 

Provided that no one shall be required under this section to answer any 
question or give any evidence tending to criminate himself. 

12. [Cf. Ss. 6 to 8, Old Act.] (1) The Provincial Government may 

. appoint such registered medical practitioners as it 

Certifying surgeons. thinks fit to be certifying surgeons for the purposes of 

this Act within such local limits as it may assign to them respectively, 

(2) A. certifying surgeon may authorise any registered medical practi- 
tioner to exercise any of his powers under this Act: 

Provided that a certificate of fitness for employment granted by such 
authorized practitioner shall be valid for a period of three months only, unless 
it is confirmed by the certifying surgeon himself after examination of the person 
concerned. 

Explanation. — In this section a “registered medical practitioner” means 
any person registered under the Medical Act, 1858, or any subsequent enactment 
amending it, or under any Act of any legislature in British India providing for 
the maintenance of a register of medical practitioners, and includes, in any area 
where no such register is maintained, any person declared by the Provincial 
Government, by notification in the Official Gazette, to be a registered medical 
practitioner for the purposes of this section. 

CHAPTER III. 

Health and Safety. 

13. [Cf. Ss. 9 ( a ) and 37 (2) ( e ), Old Act and S. 1, English Act.] Every 

factory shall be kept clean and free from effluvia 
arising from any dram, pnvy or other nuisance, and 
shall be cleansed at such times and by such methods as may be prescribed, and 
these methods may include lime-washing, or colour-washing, painting, varnish- 
ing, disinfecting and deodorising. 

14. [Cf. Ss. 9 (c), 10 and 37 (2) (<?), Old' Act and Ss. <1, 7 and 74, 

Ventilation English Act.] (1) Every factory shall be ventilated in 

accordance with such standards and by such methods 

as may be prescribed. 

(2) Where gas, dust or other impurity is generated in the course of work, 
adequate measures shall be taken to prevent injury to the health of workers. 

(3) If it appears to the Inspector that in any factory gas, dust or other 
impurity generated in the course of work is being inhaled by the workers to an 
injurious extent, and that such generation or inhalation could be prevented by 
the use of mechanical or other derices, he may serve on the manager of the fac- 
toiy an order in writing, directing th at mechanical o r other devices for prevent- 

be appointed as certifying surgeons. 

Sec. 13: Report of Select Committee. 
— Local Government is given discretion to 
make or not to make detailed provision by 
rules for the time and methods of cleansing 
a factory. 


LEG. REF. 

1 Substituted for "employment of Govern- 
ment” by A.O., 1937. 


Sec. 12: Report of Select Committee. 
— Only registered medical practitioners may 




ing such generation or inhalation shall be provided before a specified date, and 
shall thereafter be maintained in good order and used throughout working hours, 

(4) The Provincial Government may make rules for any class of facto- 
ries requiring mechanical or other devices to be provided and maintained for 
preventing, the generation or inhalation of gas, dust or other impurities, which 
may be injurious to workers and specifying the nature of such devices. 

15. f Cf. Ss. 9 (rf), 12 and 3 7 (2) ( g ), Old 
Artificial humidification. Act and Ss. 90-96, English Act.] (1) The Provincial 

Government may make rules — 

(а) , prescribing standards for the cooling properties of the air in facto- 
ries in which the humidity of the air is artificially increased; 

(б) regulating the methods used for artificially increasing the humidity 
of the air ; and 

(O directing prescribed tests for determining the humidity and cooling 
properties of the air to be carried out and recorded. 

(2) In any factory in which the humidity of the air is artificially increas- 
ed, the water used for the purpose shall be taken from a public supply or other 
source of drinking water, or shall be effectively purified before it is so used. 

(3) If it appears to the Inspector that the water used in a factoiy for 
increasing humidity which is required to be effectively purified under sub- 
section (2) is not effectively purified, he may serve on the manager of the factory 
an order in writing, specifying the measures which in his opinion should be 
adopted, and requiring them to be carried out before a specified date. 


16. [Cf. S. 6, English Act] If it appears to the Chief Inspector or to an 
Cooling Inspector specially authorized in this behalf by the 

S J Provincial Government that the cooling properties of 

the air in any factory are at times insufficient to secure workers against injury 
to health or against serious discomfort, and that they can be to a great extent 
unreasonable in the circumstances, the Chief Inspector may serve on the manager 
of the factory an order in writing, specifying the measures which in his opinion 
should be adopted, and requiring them to be carried out before a specified date. 


17. [Cf. Ss. 1 and 3, English Act and Ss, 9 (b) and 37 (2) (/), Old Act] 
Overcrowding. * n order that no room in a factory shall be crowded 

during working hours to a dangerous extent or to an 
extent which may be injurious to the health of the workers, the proportion which 
the number of cubic feet of space in a room and the number of superficial feet 
of its floor area bears to the number of workers working at any time therein shall 
not be less than such standards as may be prescribed either generally or for the 
particular class of work carried on in the room. 


Li hti 18. . [Cf. S. 11, Old Act.] (1) A factory shall 

be sufficiently lighted during all working hours. 

(2) If it appears to the Inspector that any factory is not sufficiently 
lighted, he may serve on the manager of the factoiy an order in writing, speei- 


Sec. 16: Statement of Objects and Rea- 
sons. — "This is based on a recommendation 
of the Labour Commission who give in their 
report the previous history of the legislative 
proposals for protecting workers against the 
effects of excessive heat.” 

English Law. — In textile factories other 
than cotton factories 600 cubic feet of fresh 
air per hour per individual are required to 
be supplied. — St. R . & O . Rev., 1902, Vol. 
IV. 

Reasonable temperature. — This is a ques- 
tion of fact and may vary with the circum- 
stances of the particular case. See Deane 


v. Barnes, (1901) 65 J.P. 235; Peter v. 
Plowden, (1903) 67 J.P- 152. In Bennet v. 
Hardinrje ' 3 (1900) 2 Q.B. 397, Channel, J., 
said: "It seems to me that the phrase 
'workers in attendance’ means persons who 
are in fact on the premises for any substan- 
tial period, and I do not think that they are 
any the less in attendance on the premises 
because they are there as customers. It 
does not seem to me that the purpose or ob- 
ject for which they are there affects the 
matter one way or the other.” 

Sec. 17: Statement of Objects and 
Reasons. — This combines the provisions of 
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fying the measures which in his opinion should be adopted, and requiring them 
to be carried out before a specified date. 

(3) The Provincial Government may make rules requiring that all 
factories of specified classes shall be lighted in accordance with prescribed 
standards. 

19. [Cf. S. 75, English Act and Ss. 14 and 37 (2) (i), Old Act.] (1) In 

every factory a sufficient supply of water fit for drink- 
Water ‘ ing shall be provided for the workers at suitable 

places. 

(2) The supply required by sub-section ( r l) shall comply with such 
standards as may be prescribed. 

(3) In every factory l [* * *] a sufficient supply of water suitable for 
washing shall be provided for the use of workers, at suitable places and with 
facilities for its use, according to such standards as may be prescribed. 

20. [Cf. S. 9, English Act and Ss. 13 and 37 (2) (h) 9 Old Act.] For 

. every factory sufficient latrines and urinals, according 

Latrines and urinals. to t £ e p rescr ibed standards, shall be provided, for 

male workers and for female workers separately, of suitable patterns and at 
convenient places as prescribed, and shall be kept in a clean and sanitary condi- 
tion during all working hours. 

21. [ Cf . S. 16, English Act and S. 15, Old Act.] In every factory the 

■n 4 . . doors of each room in which more than twenty persons 

are employed shall, except m the case of sliding doors, 
be constructed so as to open outwards, or, where the door is between two rooms, 
in the direction of the nearest exit from the building, and no such door shall be 
locked or obstructed while any work is being carried on in the room. 

22. [Cf. Ss. 16, 17 and 37 (2), Old Act.] In 
Precautions against fire, every factory such precautions against fire shall be 

taken as may be prescribed. 


LEG. REF. 

l In sub-section (3) the words “in which 
any process involving contract by the work- 
ers with injurious or obnoxious substances is 
carried on” omitted by Act XIV of 1944. 


old sec. 9 (b) and sec. 37 (2) ( f ) with an 
addition enabling the Local Government to 
prescribe standards of floor space. 

Sec. 18: Statement of Objects and 
Reasons. — Sub-cls. (1) and (2) reproduce 
the substance of old sec. 11. In sub-cl. (3) 
it is proposed to enable the Local Govern- 
ments to prescribe standards of lighting by 
rule for particular classes of factories. 

Sec. 19: Statement of Objects and Rea- 
sons. — Sub-cl. (1) combines old secs. 14 
and 37 (2) (0 ; sub-cL (2) is new and is 
based on a recommendation of Labour Com- 
mission. The change made by the Select 
Committee is designed to ensure that drinking 
water is supplied whether standards are 
prescribed or not. 

Secs. 22 and 23. — The expression “pre- 
cautions against fire” in sec. 22 of the Fac- 
tories Act mean precautions against the 
occurrence or outbreak of fire and would not 
cover precautions against the consequences 
of fire. Sec. 23 deals expressly with pre- 
cautions against the consequences of fire by 


providing means of escape. Reading 
the two secs . 22 and 23 together, 

the intention of the legislature is that in 
the case of precautions against the occur- 
rence of fire, the matter should be dealt with 
by rules which would govern all factories, 
but that in dealing with precautions against 
the consequences of fire, it was recognised 
that all factories could not be dealt with in 
like manner, and sec. 23 therefore contains 
a general provision that provision shall 
be made for such means of escape as can be 
reasonably required in the circumstances of 
each factory, and then leaves it to the Ins- 
pector to determine whether such precau- 
tions have been taken, and if he thinks that 
the necessary provisions have not been made, 
he is given power to serve on the manager 
of a factory a notice, breach of which would 
amount to an offence under sec. 60 (u) (Hi) 
of the Factories Act. There is no power 
under sec. 22 to make general rules covering 
the subject of means of escape against fire 
which is dealt with by sec. 23; and sec. 22 
is not to be enforced by means of rules. R. 
37 of the rules under the Act is therefore 
ultra vires , as it deals with a matter which 
does not fall under sec. 22 or under sea 32, 
which is the rule-making section, hut deals 
with a matter falling tinder sec. 23 which 
does not enable rules to be made. Breach 
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23 r Cf. S. 16, Old Act and S. 114, English Act.] (1) Every factory shall 
L 1 b e provided with such means of escape in the face of 

Means of escape. g re [ as ma y be prescribed.] 1 

(2) If it appears to the Inspector that any factory is not so provided, 
he may serve on the manager of the factory an order in writing, specifying the 
measures which in his opinion should he adopted, and requiring them to be 

carried out before a specified date. , . .. 

(3) The means of escape shall not be obstructed while any work is being 

carried on in the factory. 

24. [Cf. S. 10, English Act and S. 18, Old Act.] 
Fendng fll) In every factory the following shall be kept 

adequately fenced, namely: — 

(а) every exposed moving part of a prime mover and every flywheel 
directly connected to a prime mover ; 

(б) every hoist or lift, hoist-well, or lift-well, and every trap-door or 
similar opening near which any person may have to work or pass; and 

(c) every part of the machinery which the Provincial Government may 

prescribe.^ ^ ^ appears to the Inspector that any other part of the machinery 
in a factory is dang erous if not adequately fenced, he may serve on the manager 
of the factory an order in writing, specifying the measures which in his opinion 
should be adopted, and requiring them to be carried out before a specified date. 

(3) All fencing required by or under this section or under sub-section 
(1) of section 26 shall be maintained in an efficient state at all times when the 
workers have access to the parts required to be fenced except where they 
are under repair or are under examination in connexion with repair or are neces- 
sarily exposed for the purpose of cleaning or lubricating or altering the gearing 
or arrangements of the machinery. 


LEG. REF. 

1 Substituted by Act XIV of 1944. 

of R. 37 is not therefore an offence for 
which there can be a conviction. LhA 
(1943) Bom. 92=44 Bom.L.B. 810— A.I. 
B. 1943 Bom. 5. 

Sec. 23: English Law— Fire.— Factories 
and workshops are to be furnished with a 
certificate that they are provided with such 
means of escape in case of fire as can rea- 
sonably be required. It is the <hity of the 
district council to ascertain whether facto- 
ries and workshops are provided with such 
means of escape from fire and where neces- 
sary to require its provision. The County 
Court has jurisdiction, on application, to 
apportion the cost of complying with the re- 
quirement between the owner and the occu- 
pier of the factory or workshop m a just and 
equitable manner (sec. 14) . See Monk v. 
Arnold (1902) 1 K.B. 761; Horner v. 

(1904) 2 K.B. 877; (1905) 1 KB 
479 [Sec. 14, English Factory and Workshop 

A Sec. 19 24^ Report of Select Committee. 
— Sub-cl. (3) has been expanded so as to ap- 
ply to any fencing which may be required 
in pursuance of an order under sec. 20 U) 
and to nuke it clear that faicing may be 
removed for necessary attention to machi- 

ne §AFErY provisions in English Law.— T he 


Act contains many provisions for secur- 
ing the safety of the persons employ- 
ed and also of the public. Thus, it is 
provided that in every factory every hoist 
or teagle and every fly-wheel directly con- 
nected with the steam, or water, or other 
mechanical power, whether in the engine 
house or not, and every part of any water- 
wheel or engine worked by such power, must 
be securely fenced. Every wheel-race not 
otherwise secured must be securely fenced 
close to the edge. All dangerous parts of 
the machinery must either be securely fen- 
ced or be in such position or of such con- 
struction as to be equally safe to every per- 
son as they would be if securely fenced. 
The fencing is to be maintained in an effi- 
cient state. [As to the extent of obligation 
to fence, see Redgrave v. Lloyd , (1895) 1 
Q.B. 876 and Hindle v. Birtwistle , (1897) 1 
Q.B. 192. See also sec. 10, English Factory 
and Workshop Act (1901) and Rules.] 

The fact that the machinery is so situa- 
ted that there is little or no danger of ao 
cidents happening is no justification for not 
carrying out the requirements of a statute 
as to fencing [see Doel v. Shepherd, (1856) 
25 L.J.Q.B. 124] ; but it is only necessary 
to keep up the fence when the parts requir- 
ed to be fenced are in motion for some 
manufacturing process. [Coe v. Platt, (1851) 
6 Ex. 252] ; but the obligation to fence 
machinery is absolute [Watkins v. Naval 
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(4) Such further provisions as may be prescribed shall be made for the 
protection from danger of persons employed in attending to the machinery in a 
factory. 

25. [Cf. Ss. 17-19, English Act.] If it appears to the Inspector that any 

building or part of a building, or any part of the ways, 
Power to require specifi- machinery or plant in a factory is in such a condition 

or^tests °of ^stability. P * that U ma y b « dangerous to human life or safety, he 

may serve on the manager of the factory, an order in 
writing requiring him before a specified date 

(a) to furnish such drawings, specifications and other particulars as may 
be necessary to determine whether such building, ways, machinery or plant can 
be used with safety, or 

(b) to carry out such tests as may be necessary to determine the strength 
or quality of any specified parts and to inform the Inspector of the results 
thereof. 

26. [Cf. Ss. *1 7 to 19, English Act and 18-A, Old Act.] (1) If it appears 

„ , . , , . to the Inspector that any building or part of a build- 

madiinery? U1 mgS ™ or a ?y. part of the ways, machinery or plant in a 

factory is in such a condition that it is dangerous to 
human life or safety, he may serve on the manager of the factory an order in 
writing specifying the measures which in his opinion should be adopted and 
requiring them to be carried out before a specified date. 

(2) If it appears to the Inspector that the use of any building or part of 
a building or of any part of the ways, machineiy or plant in a factory involves 
imminent danger to human life or safety, he may serve on the manager of the 
factory an order in writing prohibiting its use until it has been properly repaired 
or altered. 

27. [Cf. S. 13, English Act.] (1) No woman or child shall be allowed to 

Restrictions on work ° r oi l any part of the machinery of a factory 

near machinery in motion. wJiile that part is in motion under power or to work 

, . . between moving parts or between fixed and moving 

parts of any machinery which is m motion under power. 


Colliery Co (1921) A.C. 693; Purcell v. 
Talbot ( Clement ), Ltd (1914) 79 J.P. ij 
and is unaffected by the fact that, with re- 
gard to some particular machine, it may be 
commercially impracticable or mechanically 
impossible to fence it securely [Davies v 
Oven ( Thomas ) & Co., (1919) 2 K.B. 39 ] 
See also Jackson v. Milliner Motor Bodv & 
Co., (1911) 1 K.B. 546.] 

Moreover, the defence of common employ- 
ment is not applicable where the injury has 
been caused by the neglect of the employer 
to carry out his statutory obligations to 
fence his machinery ( Britton v. G.W.R., 7 
Ex. 130) nor where the employer has failed 
to maintain or repair the fencing for his 
machinery {Holmes v. Clarke , (1862) 31 L. 
J. Ex. 356; Groves v. Winibome (Lord) 
(1898) 2 Q.B. 402], and in fact that the 
statute imposes a penalty for omission to 
fence does not bar an action for damages bv 
the workman. (Ibid.) Sub-sec. ( 2 ) inclu- 
des all machinery in a factory and it is for 
the Court to say if it is dangerous. 
grave v. Lloyd, (1895) 1 Q.B. 876.] 
Machinery is dangerous if in the ordinary 
course of human affairs danger may reason- 
ably be anticipated from the use of it with- 


out protection. [Hindle v. Birtwistle , 
(1897) 1 Q.B. 192.] See Encyclopaedia of 
the Laws of England, 2nd Ed., Title “Fac- 
tories.” 

The numerous provisions in the Procedure 
Code for service of notices or orders are 
intended to make it certain that a particu- 
lar process or an order of the Court is 
brought to the specific notice of the indivi- 
dual affected. A mere knowledge that pro- 
ceedings may he instituted or something of 
that sort is not sufficient tx> take the place 
of the imperative directions in the Code as 
to service on the actual individual. The 
words in sec. 18 (2) “serve on the Manager 
an order in writing” mean that such an or- 
der as is referred to in Form O should be 
served definitely on the manager of the 
factory and that it should specify exactly 
what measures the manager is to take in 
order to remove the danger. But a mere 
note of a visit is not such an order as is 
contemplated therein. 85 I.C. 226=26 Bom. 
L.R. 1245=26 Cr.L.J. 482=1925 Bom. 143. 
As to the necessity for order or notice by 
Inspector, see 12 Bom.L.R. 225. * 

Sec. 27: Statement op Objects and Rea- 
sons. — This i$ based on old sec. 19; but it 
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(2) The Provincial Government may, by notification in the Official. 
Gazette, prohibit, in any specified factory or class of factories, the cleaning or 
oiling by any person of specified parts of machinery when these parts are in 
motion under power. 

28 . [ Cf . Ss. 76 to 78, English Act and S. 19-A, Old Act] (1) The Pro- 
Power to exclude ch Uncial Government may make rules prohibiting the 
dren. admission to any specified class of factories, or to 

specified parts thereof, of children who cannot be law- 
fully employed therein. 

(2) If it appears to the Inspector that the presence in any factory or part 
of a factory of children who cannot be lawfully employed therein may be danger- 
ous to them or injurious to their health, he may serve on the manager of the 
factory an order in writing directing him to prevent the admission of such 
children to the factory or any part of it. 


Prohibition of employ- 
ment of women and child- 
rent near cotton-openers. 


29. [ Cf . S. 20, Old Act and S. 24, English 
Act.] No woman or child shall be employed in any 
part of a factoiy for pressing cotton in which a 
cotton-opener is at work: 


Provided that, if the feed-end of a cotton-opener is in a room separated 
from the delivery end by a partition extending to the roof, or to such height as 
the Inspector may in any particular case specify in writing, women and children 
may be employed on the side of the partition where the feed-end is situated. 


30 . [Cf. S. 34, Old Act and Ss. 19-22, English Act.] Where in any factory 
XT .. - , .an accident occurs which causes death, or which 

dents. lCC 0 c m acci ‘ causes any bodily injury whereby any person injured 

is prevented from resuming his work in the factory 
during the forty-eight hours after the accident occurred, or which is of any 


is proposed to extend to the oiling of machi- 
nery the prohibition which at present ap- 
plies to the cleaning of machinery and to ex- 
tend it to work done between moving parts 
as well as between fixed and moving parts. 
As to what is cleaning machinery, see 
Tailor v. Mark, (1911) 1 R.B. 145. 

Sec. 28 : Statement of Objects and Rea- 
sons. — Sub-cl. (2) reproduces the substance 
of old sec. # 19-A. In sub-cl. (1) it is pro- 
posed to give the Local Governments gene- 
ral powers to exclude non-working children 
with a view to their protection. 

English Law. — A child is not allowed to 
clean, in a factory, any part of any machi- 
nery, or any place under any machinery 
other than overhead mill-gearing, wliile 
it is in motion by the aid of steam, water or 
other mechanical power. A young person is 
not allowed to clean any dangerous part of 
machinery while it is so in motion. Neither 
a woman nor a young person is allowed to 
dean mill gearing machinery when in mo- 
tion. [Sec. 13, English Factory and Work- 
shop Act, 1901; Pearson v. Belgian Mills 
Co (1896) 1 Q.B. 244.1 A young person 
employed in a mill oiled part of the machi- 
nery during meal times, contrary to orders 
and for his own amusement. The occupier 
of the mill was held to have committed an 
offence. [Prior v. Slaithwait Spinning Co., 
(1898) 1 Q.B. 881. But see Robinson v. 
Melville, (1890) 17 R. 62. See also Graves 
v. Duncan, (1899) 1 F. 72.] 


Sec. 29. — The provisions of the section 
are not fulfilled if there is a door made in a 
partition between the two portions of the 
room and that door is shown to be open at a 
particular time, or even although it is shut, 
yet it is not locked or other effective means 
taken to prevent its being opened by a wo- 
man or child wishing to get into the press 
room or prohibited area. 94 I.C. 949=50 
B. 34=27 Bom.L.R. 1405=27 Cr.L.J. 165= 
1926 Bom. 57, 

Sec. 30: “Persons” includes plural— 
Single Accident — Several injured — Fail- 
ure to notify — Single offence. — The word 
“person” includes the plural and consequent- 
ly where as^jt result of a single accident 
more persons than one are injured the acci- 
dent cannot be split up into as many per- 
sons injured and the notice contemplated is 
single notice of the accident which the 
manager is required to submit to the autho- 
rities and therefore contravention of this rule 
is one offence which cannot in its turn be 
split up into as many offences as the number 
of casualties. 31 Cr.L.J. 869=125 I.C. 380 
=1930 Lah. 658. The duly to inform the 
authority under the Factories Act under sec. 
34 is laid on the manager. It is therefore 
primarily the manager who is to be supposed 
to have contravened this provision of the 
Act, but both the occupier and manager are 
made responsible jointly and severally for 
this contravention, A.I.R. 1930 Lah. 658. 
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nature which may be prescribed in this behalf, the manager of the factory shall 
send notice thereof to such authorities, and in such form and within such time 
as may be prescribed. 

31. [ Cf . S. SO, Old Act.] («1) The manager of a factory on whom an 

Appeals order in writing by an Inspector has been served 

under the provisions of this Chapter, or the occupier 
of the factory, may, within thirty days of the service of the order, appeal against 
it to the Provincial Government, or to such authority as the Provincial Govern- 
ment may appoint in this behalf; and the Provincial Government or appointed 
authority may, subject to rules made in this behalf by the Provincial Govern- 
ment, confirm, modify or reverse the order. 

(2) The appellate authority may, and if so required in the petition or 
appeal shall, hear the appeal with the aid of assessors one of whom shall be 
appointed by the appellate authority and the other by such body representing 
the industry concerned as the Provincial Government may prescribe in this 
behalf : 

Provided that if no assessor is appointed by such body, or if the assessor 
so appointed fails to attend at the time and place fixed for hearing the appeal, 
the appellate authority may, unless satisfied that the failure to attend is due to 
sufficient cause, proceed to hear the appeal without the aid of such assessor, or 
if it thinks fit, without the aid of any assessor. 

(3) In the case of an appeal against an order under section 16 the appel- 
late authority shall, and in any other case except an appeal against an order 
under sub-section (2) of section 26 or sub-section (2) of section 28 the appellate 
authority may, suspend the order appealed against pending the decision of the 
appeal, subject however to such conditions as to partial compliance or the adop- 
tion of temporary measures as it may choose to impose in any case. 


Power of Provincial Go- 
vernment to make rules to 
supplement this Chapter. 


32. The Provincial Government may make 
rules — 


(а) providing for any matter which, according to any of the provisions 
of this Chapter, is or may be prescribed; 

(б) requiring the managers of factories to maintain stores of first-aid 
appliances and provide for their proper custody; 

(c) providing against danger arising from the use of mechanical trans- 
port in factories, other than railways subject to the Indian Railways Act, 1890 ; 

( d ) prescribing th h manner of the service of orders under this Chapter 
on managers of factories ; 


(e) regulating the procedure to be followed in presenting and hearing 
appeals under section 31, and the appointment and remuneration of assessors; 

(/) regulating the exercise by Inspectors of their powers under this 
Chapter; and 

(g) providing for arty other matter which may be expedient in order to 
give effect to the provisions of this Chapter. 


Sec. 32 ( g ). — R. 55 of the Bombay Fac- 
tory Rules, 1935, is not ultra vires . 45 Cr. 
L.J. 761=46 Bom.L.R. 455=A.I.R. 1944 
Bom. 250. 

Manager’s absence from duty not noti- 
fied— Liability for infrinctment. —Where 
the person, who is charged with offences 
under the Factories Act, was absent from 
his duties as manager at the time when the 


alleged infringements of the Act took place, 
he cannot- be prosecuted for infringements 
of the Act which took place during his ab- 
sence although the absence was not notified 
to the authorities as required by law, for 
which non-compliance the occupier could be 
held liable. IS2 I.C. 506=38 C.W.N, 1008 
=A.I.R. 1934 Cal. 730. 
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[C/. Ss. 73-79, English Act.] («1) The Provincial Government may 
make rules requiring that in any specified factory, 
wherein more than one hundred and fifty workers are 
ordinarily employed, an adequate shelter shall be pro- 
vided for the use of workers during periods of rest, 
and such rules may prescribe the standards of such 
shelters. 


33. 


Additional power to make 
"health and safety rules re- 
lating 


shelters during rest, — 


rooms for children, — 


(2) The Provincial Government may also 
make rules — ' 


(a) requiring that in any specified factory, wherein more than fifty women' 
workers are ordinarily employed, a suitable room shall be reserved for the use of 
^children under the age of six years belonging to such women, and 
* ( b ) prescribing the standards .for such rooms and the nature of the super- 

vision to be exercised over the children therein.. 

(3) The Provincial Government may also make rules, for any class of 

certificates of stability,- and for the whole or any part of the pro- 

? vmce, requiring that work on a manufacturing process 
carried on with the aid of power shall not be begun in any building or part of a 
building erected or taken into use as a factory after the commencement of this 
Act, until a certificate of stability in the prescribed form, signed by a person 
possessing the prescribed qualifications, has been sent to the Inspector. 


(4) Where the 1 [ Provincial Government] is satisfied that any operation 

hazardous operations. in a * actol 7 f*P?ses any persons employed upon it to 

a serious risk of bodily injury; poisoning or disease, 
"he may make rules applicable to any factory or class of factories in which the 
^operation is carried on — 


(a) specifying the operation and declaring it to be hazardous, 

(b) prohibiting or restricting the employment of women, adolescents or 
children upon the operation, 

( c ) providing for the medical examination of persons employed or seek- 
ing to be employed upon the operation and prohibiting the employment of per- 
sons not certified as fit for such employment, and 

(d) providing for the protection of all persons employed upon the opera- 
tion or in the vicinity of the places where it is carried on. 

33.^6) CHAPTER IV. 

Restrictions on Working Hours of Adults. 


34. [Cf. Old section 27.] No adult worker shall be allowed to work in a 
w M . factory for more than 2 [forty-eight] hours in any 

weekly hours. week, or, where the factory is a seasonal one, for 

more than 2 [fifty] hours in any week: 

Provided that an adult worker in a non-seasonal factory engaged in work 
which for technical reasons must be continuous throughout the day may work 
for fifty-six hours in any week. 


LEG. REF. 

1 Substituted for “Governor-General in 
< Council” by A. O., 1937. 

2 Substituted by Act VI o£ 1946. 

Sec 34: Persons Employed in a Fac- 
tory-Meaning of. — Persons who are ac- 
tually engaged in work in a factory in any 
*of the ways enumerated in sec. 2 must be 
C .C. M.— 317 


presumed to be employed in the factory* 61 
C. 332=35 Cr.LJ, 1401=38 C.W.N. 801= 
1934 C. 546. 

"Allowed 10 work in a Factory" 1 . — The 
section is not confined to any act which the 
occupier himself has allowed, but it also in- 
cludes an allowance by a servant or agent 
of the occupier. See In re Crab Tree* 85 
L.T. 549. 

m s***: • 
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Weekly holiday. 


35. ,['Cf- Old section 22.]l (1) No adult worker- 
shall be allowed to work in a factory on a Sunday 
unless — 

(a) he has had or will have a holiday for a whole day on one of the three 
days immediately before or after that Sunday, and 

(&) the manager of the factory has, before that Sunday or the substituted 
day, whichever is earlier, — 

(1) ddivered a notice to the office of the Inspector of his intention to- 
require the worker to work on the Sunday and of the day which is to be substi- 
tuted, and 

(ii)' displayed a notice to that effect in the factory: 

Provided that no substitution shall be made which will result in any worker 
•working for more than ten days consecutively without a holiday for a whole day. 

(2) Notices given under sub-section (1) may be cancelled by a notice 
delivered to the office of the Inspector and a notice displayed in the factory not 
later than the day before the Sunday or the holiday to be cancelled, whichever 
is earlier. 

(3) where, in accordance with the provisions of sub-section (1), any 
worker works on a Sunday and has had a holiday on one of the three days im- 
mediately, before it, that Sunday shall, for the purpose of calculating his weekly 
hours of work, be included in the preceding week. 

[35-A. (1) Where, as a result of the passing of an order or the making 

Compensatory holding. of / ««£ * e provisions of this Act exempting 

a factory or the workers therein from the provisions 
of section 35, a worker is deprived of any of the weekly holidays for which provi- 
sion is made by sub-section (4) of that section, he shall be allowed, as soon. as 
circumstances permit, compensatory holidays of equal number to the holidays 
so lost. 

(2) The Provincial Government may make rules prescribing the manner 
in which the holidays, for which provision is made in sub-section (1), shall be 
allowed.] 1 * 

36. [Cf. Old section 28.] No adult worker- 

Daily hours. shall be allowed to work in a factory for more than 

2 [nine] hours in any day: 

Provided that a male adult worker in a seasonal factory may work for 
*[ten] hours in any day. 

37. [Cf. Old Act, section 21.] The periods of work of adult 

Intervals for rest workers in a factory during each day shall be fixed 

either — 

(а) so that no period shall exceed six hours, and so that no worker shall' 
work for more than six hours before he has had an interval for rest of at least 
one hour ; 

or 

(б) so that no period shall exceed five hours and so that no worker shall* 
work for more than five hours before he has had an interval for rest of at least 
half an hour, or for more than eight and a half hours before he has had at least 
.two such intervals. 


LEG REF 

1 Sec. 35-A inserted by Act III of 1945. 
2 Substituted by Act X of 1946. 


Secs, 36 and 43. — Where an Inspector of 
Factories approves a system of working a 
‘particular factory, he has power under sec. 
21 of General Clauses Act to cancel the ap- 
proval. If an appeal is pending from the 


order of cancellation it is not desirable to 
institute a criminal prosecution in respect 
of the factory having been worked in con- 
travention during the pendency of the ap- 
peal. 59 I.C. 857=22 Cr.L.J. 153 (Lah.). 

Sec. 37. — On this section, see 44 BomX.R. 
810=1943 Bom. 5 cited under sec. 22 
supra . 
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38. [New.]- The periods of work of an adult worker in a factory shall 

- be so arranged that, along with his intervals for rest 

spread over. under section 37, they shall not spread over more 

than 1 [ten and half hours, or where the factory is a seasonal one, eleven and a 
half] hours in any day, save with the permission of the Provincial Government 
and subject to such conditions as it may impose, either generally or in the case 
of any particular factory. 

39. [ Cf . Old Act, sections 26 and 36.] (*1) There shall be displayed and 

correctly maintained in every factory in accordance 
Notice of Periods for with the provisions of sub-section (2) of section 76 a 
Work for Adults and pre- Notice of Periods for Work for Adults showing- 
para ion t ereo . clearly the periods within which adult workers may 

be required to work. 

(2) The periods shown in the Notice required by sub-section (1) shall 
be fixed beforehand in accordance with the following provisions of this section 
and shall be such that workers working for those periods would not be working 
in contravention of any of the provisions of sections 34, 35, 36, 37 and 38. 

(3) Where all the adult workers in a factory are required to work within 
the same periods, the manager of the factory shall fix those periods for such 
workers generally. 

(41 Where all the adult workers in a factory are not required to work 
within the same periods, the manager of the factory shall classify them into 
groups according to the nature of their work. 

(5) For each group Which is not required to work on a system of shifts,, 
the manager of the factory shall fix the periods within which the group may be 
required to work. 


(6) Where any group is required to work on a system of shifts and the 
relays are not to be subject to predetermined periodical changes of shift, the 
manager of the factory shall fix the periods within which each relay of the group, 
may be required to work. 


LEG. REF. the time fixed for employment of each per- 

1 Substituted by Act X of 1946. son employed in the factory, the owner of 

the factory is guilty under the section. 52 

Sec. 39.— Sec. 39 (1) of the Act and R. A. 444=31 Cr.L .J. 1220=1930 A.L.J. 459 

70 require that a notice of periods of work =1930 A. 234. 

for adults m English and in the language of Extra work not done in or about fac- 
the majority of the workers shall be affixed tory — Prohibition of section if applies. — 

ai the main entrance of the factory. Display- Where the manager of an ice factory had 

ing an incorrect notice js tantamount to not fixed only 7J4 hours a day for employees 

displaying notice prescribed and would be but it appealed that persons who had finish- 

punishable as a breach of sec. 39 (1) and ed their work used to take ice to ships in the 

r. 70. 1942 N.L.J. 518=1. L.R. (1943) docks when iequired. Held, that the extra 

Nag. 38=1943 Nag. 79. work was not work done in or about the fac- 

Object of the section. — The main ob- tory and that it did not fall within the prohi- 

ject of the section is not to ensure that the Tfitory provisions of the Act. 134 I.C. 881 

manager and no one else should fix the =35 C.W.N. 1108=1931 C. 639. See olso 

hours but that the hours should be fixed and I. L.R. (1943) Nag. 38=1943 Nag. 79 (Dis- 

regular hours of employment are to be fixed; playing incorrect notice — Breach of rules), 
they are not to be subject to sudden or casual Secs. 39 and 40. — This is based on old sec. 

alteration at snv one’s discretion or caprice. 36. In order to prevent the evasion of the 

58 Bom. 137=35 Cr.LJ. 542=35 Bom.L. Act, it is proposed to provide that changes 
R. 1167=1934 Bom. 43. should be notified to the Inspector before 

Scope of Section— Changing system of they are made, and that his previous sanc- 

w Special hours'— Legality.— A continu- tion should be required if a change has to be 

ously changing system of hours "specified’ made within a week of the previous change, 

is something altogether different from what Report of Select Committee. — We have 
is contemplated by a fixation of special hours, re-drafted and re-arranged the provisions 

The former course is not permitted by the contained i-i els. 40 and 41 of the Bill (secs, 

section. 134 I.C. 881=35 C.W.N. 1108= 39 and 40 of this Act) as introduced with a 

1931 C. 639. view to expressing more clearly the intention 

Work outside ^ fixed hours. — Where men of those clauses. The latter part of sub-cl. 

work during a lime which is admittedly outside (4), cl. 39, formerly sub-cl. (3) of cl. 40 , 



s 53 a 


The Civil Court Manual (Imperial Acts). 


[S. 40 


(7) Where any group is to work on a system of shifts and the relays are 

to be subject to predetermined periodical changes of shifts, the manager of the 
factory shall draw up a scheme of shifts whereunder the periods within which 

'any relay of the group may be required to work and the relay which will be 

working at any time of the day shall be known for any day. 

(8) The Provincial Government may make rules prescribing forms of 
the Notice of Periods for Work for Adults and the manner in which it shall be 
■maintained. 

40* [Cjf. Old Act, section 36.'] (1) A copy of the Notice referred to in 

sub-section (-1) of section 39 shall be sent in dupli- 

-p Copy of ^Notice of ca t e to the Inspector within fourteen days after the 
sent°to Inspector* ° & commencement of this Act, or, if the factory begins 

work after the commencement of this Act, before the 
-day on which it begins work. 

(2) Any proposed change in the system of work in a factory which will 
necessitate a change in the Notice shall be notified to the Inspector in duplicate 
before the change is made, and except with the previous sanction of the Inspec- 
tor, no such change shall be made until one week has elapsed since the last change. 

Register of Adult Wor- 41 - l C f- ° ld Act > sections 35 ^ 27 ( 2 )-] O) 

kers The, manager of every factory shall maintain a 

Register of Adult Workers showing — 

( a ) the name of each adult worker in the factory; 

( b ) the nature of his work; 

(O the group, if any, in which he is included; 

( d ) where his group works on shifts, the relay to which he is allotted; and 

(e) such other particulars as may be prescribed: 

Provided that, if the Inspector is of opinion that any muster roll or register 
maintained as part of the routine of a factory gives in respect of any or all of the 
workers in the factory the particulars required under this section he may, by 
order in writing, direct that such muster roll or register shall to the corresponding 
extent be maintained in place of and be treated as the Register of Adult Workers 
in that factory: 

Provided further that, where the Provincial Government is satisfied that 
the conditions of work in any factor} 7, or class of factories are such that there is 


has been omitted as not relevant to the prepa- 
ration of the notice, and as covered by the 
provisions of cl. 41, 

Secs. 39, 42 and 60. — Failure to comply 
■with old sec. 36 would not in itself amount 
to a breach of the provisions of this section 
or justify the conviction under sec. 60. 58 
B. 137=35 Cr.L.J. 542=35 Bom.L.R. 1167 
1934 B. 43. A factory which is exempt 
from the provisions of sec. 37 under the 
rules framed under sec. 43 (2) (d) cannot 
be held to be exempt also from the provisions 
of secs. 39 and 40. Therefore where there 
is a breach of the provisions of sec. 42 read 
with sec. 39, the fact that under the rules 
the factory is exempt from the provisions of 
sec. 37 does not afford any defence to a pro- 
secution under sec. 60 (b) («)• !■ L. R. 
(1937) Bom. 175=38 Bom.L.R. 1181=38 
Cr.L.J. 304=A.I.R. 1937 Bom. 52. 

Power of changing working hours can- 

hot BE EXERCISED BY MANAGER AFTER MILL 
starts working. — The manager and he 
alone can change the working hours on com- 
plying with the conditions stated in old sec. 
36 (3) of the Act, but that power of change 
cannot be exercised by the manager after 


the mill starts working on the period fixed 
by him. Any change subsequently made 
therein could not be covered by the change 
in the standing orders as contemplated by 
sec. 36 (3), but would be an unauthorised 
departure from the fixed period on a parti- 
cular day. Although the hours fixed on the 
night in question were 12-30 A.M. to 5-30 
a.m., the mills stopped working for about 15 
minutes on account of a break-down and the 
manager extended the closing hour to 5-45 
a.m., and issued an order to that effect and 
informed the workmen and the Inspector of 
Factories of that change and its reason, 
held, that the accused must be convicted 
under old sec. 41 (now sec. 60). 58 Bom. 
137=35 Cr.L.J. 542=35 Bom.L.R. 1167= 
1934 B. 43. 

Sec. 41. — The section is mandatory, and 
it makes the position dear that in the ab- 
sence of an order by the Inspector, one re- 
gister in a prescribed form of all persons 
employed and of the hours and nature of 
their employments must be kept. It cannot 
be supplemented by a time-sheet. 152 I.C. 
566=38 C.W.N. 1008=1934 C. 730. See 
also 1942 N.L.J. 518 died under dec. 60; 
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no appreciable risk of contravention of the provisions of this Chapter in the case 
of that factory or factories of that class, as the case may be, the Provincial Gov- 
ernment may, by written order, exempt, on such conditions as it may impose, that 
factory or all factories of that class, as the case may be, from the provisions of 
this section. 

(2) The Provincial Government may make rules prescribing the form of 
the Register of Adult Workers, the manner in which it shall be maintained and 
the period for which it shall be preserved. 

42. [Cf. section 26.] No adult worker shall be allowed to work otherwise 

than in accordance with the Notice of Periods for 
Hours of work to cor- Work for Adults displayed under sub-section (1) of 
espond with notice under sec tion 39 and the entries made beforehand against 
wrier* 1 sectional . eglS eT his name in the Register of Adult Workers maintained 

under section 41. 

43. [Cf. Old Act, sections 29, 30, 32 and 32-A.] ( 1 ) The Provincial 

Power to make rules Government may make rules defining persons, who 

exempting °f rom^ ^ restric- hold positions of supervision or management or are 
tions. employed in a confidential position in a factory, and 

the provisions of this Chapter 1 [ other than the provi- 
sions of clause (&) of sub-section (1) of section 45 and the provisos to that 
sub-section] shall not apply to any person so defined. 

(2) The Provincial Government may make rules for adult workers pro- 
viding for the exemption, to such extent and subject to such conditions as may* 
be prescribed in such rules, — 

* (a) of workers engaged on urgent repairs — from the provisions of 

sections 34, 35, 36, 37 and 38 ; 

(6) of workers engaged in work in the nature of preparatory or comple- 
mentary work which must necessarily be carried on outside the limits laid down* 
for the general working of the factory— from the provisions of sections, 34, 3 6 y 
37 and 38; 

(c) of workers engaged in work which is necessarily so intermittent that 
the intervals during which they do not work while on duty ordinarily amount to 
more than the intervals for rest required under section 37 — from the provisions- 
of sections 34, 36, 37 and 38 ; 

(d) of workers engaged in any work which for technical reasons must 
be carried on continuously throughout the day — from the provisions of sectibns 34 r 
35, 36, 37 and 38; 


LEG. REF. 

1 Inserted by Act XI of 1935. 


Sec. 42: Report of the Select Commit- 
tee. — “The prohibition ^ contained in this 
clause was contained by implication in cl. 60 
of the Bill as introduced. We have inserted 
it explicitly in this new clause, and in cl. 57, 
the analogous clause relating to children, 
with a view to the simplification of d. 60 re- 
lating to penalties’'. It is no defence to a 
breach of the provisions of this section, that 
the factory has been exempted from the pro- 
visions of sec. 37 under rules framed under 
sec. 43 (2) (d). I.L.R. (1937) Bom. 175 
=38 Cr.L.J. 304=38 Bom.L.R. 1181=A.I. 
R. 1937 Bom. 52. See also 1938 N.L.J. 217 
=1938 Nag. 406=1. L.R. (1940) Nag. 257. 

Sec. 43 (2) ( d ) . — Exemption of a factory 
from provisions of sec. 37, under rules made 
under this clause, does not operate as ex- 


emption under secs. 39 and 40 also. Whetew 
therefore, several hands are found working 
at a time shown as period of rest in the no- 
tice displayed under sec. 39 (1), there is 
clear breach of terms of sec. 42, and an of- 
fence under sec. 60 (b) («) is committed. 
Exemption from provisions of sec. 37 is no 
valid defence. I.L.R. 1937 Bom. 175=38 
Bom.L.R. 1181=38 Cr.L J. 304=1937 Bom. 
52. The provisions of r. 112 ( c ) (5} (1) and 
r. 112 (c) (5) (««) are not alternative in the 
sense that if the provisions of sub-r. 5 (tu) 
are observed it is not necessary to observe 
the requirements of sub-r. 5 (1) of r. 112 (c) 
of Bihar and Orissa Factory Rules framed 
under sec. 43 of the Factories Act. The 
word “or” occurring between one sub-clause 
and another in r. 112 (*■) cannot be interpre- 
ted in such a way as to make the sub-rules 
alternative. 1938 P.W.N. 903=40 Cr.L.J. 
160=A.I.R. 1939 Pat. 163. 
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(e) of workers engaged in making or supplying articles of prime neces- 
sity which must be made or supplied every day — from the provisions 
•of section 35 ; 

(/) of workers engaged in a manufacturing process which cannot be 
carried on except during fixed seasons — (from the provisions of section 35 ; 

(< 7 ) of workers engaged in a manufacturing process which cannot be 
-carried on except at times dependent on the irregular action of natural forces — 
from the provisions of section 35 and section 37 ; and . 

( h ) of workers engaged in engine-rooms or boiler-houses — from the pro- 
visions of section 35. 

(3) Rules made under sub-section ( 2 ) providing for any exemption may 
also provide for any consequential exemption from the provisions of section 39 
and 40 which the Provincial Government may deem, to be expedient, subject to 
•such conditions as it may impose. 

(4) ‘ In making rules under this section the Provincial Government shall 
prescribe the maximum limits for the weekly hours of work for all classes of 
workers, and any exemption given, other than an exemption under clause (a) 
•of . sub-section ( 2 ), shall be subject to such limits. 

(5) Rules made under this section shall remain in force for not more 
than three years. 

44 . [Cf. Old Act, section 30 (2).] (-1) Where the Provincial Government 

is satisfied that, owing to the nature of the work 
Power to make orders ex- carried on or to other circumstances, it is unreason- 
emp g rom restrictions. tQ re q U ; re the periods of work of any adult 

workers in any factory or class of factories should be fixed beforehand, it may, 
by written order, relax or modify the provisions of sections 39 and 40 in respect 
of such workers to such extent and in such manner as it may think fit, and sub- 
ject to such conditions as it may deem expedient to ensure control over periods 
of work. 


(2) The Provincial Government, or subject to the control of the Provin- 
•cial Government the Chief Inspector, may, by written order, exempt, on such 
conditions as it or he may deem expedient, any or all of the adult workers in any 
factory, or group or class of factories, from any or all of the provisions of sec- 
tions 34, 35, 36, 37, 38, 39 and 40, on the ground that the exemption is required 
to enable the factory or factories to deal with an exceptional press of work. 

(3) Any exemption given under sub-section (2) in respect of weekly 
"hours of work shall be subject to the maximum limits prescribed under sub-sec- 
tion (4) of section 43. 

x [(4) An order under sub-section (2) shall remain in force for such 
period, not exceeding two months from the date on which notice thereof is 
■given to the manager of the factory, as may be specified in the order : 

Provided diat if in the opinion of the Provincial Government the public 
interest so requires, the Provincial Government may from time to time, by 
notification in the official Gazette, extend the operation of any such order for 
such period, not exceeding six months at any one time, as may be specified in 
the notification.] 


LEG. REF. 

1 Substituted by Act X of 1946. 


Secs. 45 and 54: Temporary amendment 
of secs. 45 and 54, Act XXV of 1934.— 
Until the termination of the hostilities in be- 
ing at the commencement of this Act the 
first proviso to sub-sec. (1) of sec. 45 and the 
proviso to sub-sec. (3) of sec. 54 of the said 
Act shall have effect as if for the figures and 
letters *7-30 p.m,” the figures and letters 


“8-30 p.m.,” had been substituted. (Act 
XIV of 1944, sec. 5). 

Sec. 45: Ginning Factories.— All that 
the law authorises the Inspector to do in the 
case of a ginning factory is to express his 
opinion and not to issue orders. The Ins- 
pector has no right to issue a general prohi- 
bition against the employment of women at 
night without going into the question whe- 
ther the staff is sufficient. 61 I.C. 225=19 
A.L.J. 503=22 Cr.L.J. 369=1921 All, 229. 
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45 . [C/. Old Act, sections 34, 51 ( 2 ) and 32-A«] 
Further restrictions on the ('1 ) The provisions of this Chapter shall, in their ap- 
■ employment of women. plication to women workers in factories, be supple- 

mented by the following further restrictions, namely:— 

(a) no exemption from the provisions of section 36 may be granted in 
respect of any women ; and 

( b ) no women shall be allowed to work in a factory except between 6 
a.m. and 7 p.m.: 

Provided that the Provincial Government may, by notification in the Offi- 
cial Gazette, in respect of any class or classes of factories and for the whole year 
or any part of it, vary the limits laid down in clause ( 6 ) to any span of a [ten 
and half hours, or where the factory is a seasonal one, of eleven and half 
hours] between 5 a.m. and 7-30 p.m, : 

Provided further that, in respect of any seasonal factory or class of seaso- 
nal factories in a specified area, the Provincial Government may make rules im- 
posing a further restriction by defining the period or periods of the day within 
which women may be allowed to work, such that the period or periods so defined 
•shall lie within the span fixed by clause ( 6 ) or under the above proviso and shall 
not be less than ten hours in the aggregate. 

( 2 ) The Provincial Government may make rules providing for the exemp- 
tion from the above restrictions, to such extent and subject to such conditions as 
it may prescribe, of women working in fish-curing or fish-canning factories where 
the employment of women beyond the said hours is necessary to prevent damage 
to or deterioration in any raw material. 

( 3 ) Rules made under sub-section (2) dhall remain in force for not more 
than three years. 


46. [New.] Where a worker works on a shift which extends over mid- 
o • 7 . 4 . night, the ensuing day for him shall be deemed to be 

niJrtShifts. P the period of twenty-four hours beginning when such 

shift ends, and the hours he has worked after midnight 
shall be counted towards the previous day: 

Provided that the Provincial Government may, by order in writing, direct 
that in the case of any specified factory or any specified class of workers therein ; 
the ensuing day shall be deemed to be the period of twenty-four hours beginning 
when such shift begins and that the hours worked before midnight shall be 
counted towards the ensuing day. 


Extra pay for overtime. 47 . *[(1) Where a worker — 

(a) in a non-seasonal factory works for more than nine hours in any 
day or for more than forty-eight hours in any week, or 

( b ) in a seasonal factory works for more than nine hours in any day 
or for more than fifty hours in any week, — 

he shall be entitled in respect of the overtime worked to pay at the rate of 
■.twice his ordinary rate of pay.] 

(2) Where any workers are paid on a piece rate basis, the Provincial 
Government in consultation with the industry concerned may, for the purposes of 
this section, fix time rates as nearly as possible equivalent to the average rate of 
earnings of those workers, and the rates so fixed shall be deemed to be the ordi- 
nary rates of pay of those workers for the purposes of this section. 

(3) The Provincial Government may prescribe the registers that shall be 


LEG. REF, ploying women for night work except with 

1 Substituted by Act VI of 1946. the opinion of the Inspector of infringe 

2 Substituted for old sub-secs. (1) and (2) and one who does so, is guilty of an infringe- 

by Act VI of 1946. ment of the Act. But the Inspector has no 

right to issue a general prohibition against 

Sec. 46: Powers of. Inspector. — An the employment of women on night duty. 19 
owner of a factory is prohibited from em- A.L,J\ 503=22 Cr.L.J. 369=61 I.C. 225. 



3536 


The Civil Court Manual (Imperial Acts). 


[S. 48 : 


Restriction 

employment. 


49. 


maintained in a factoiy for the purpose of securing compliance with the provi- 
sions of this section. 

48. No adult worker shall be allowed to work 
on double in any factory on any day on which he has already 
been working in any other factory, save in such cir- 
cumstances as may be prescribed. 

The Provincial Government may make rules providing that in any spe- 
cified class or classes of factories work shall not be* 
§ ntr °l of overlapping car ried on by a system of shifts so arranged that more 
s 1 s ' than one relay of workers is engaged in work of the 

same kind at the same time, save with die permission of the Provincial Govern- 
ment and subject to such conditions as it may impose, either generally or in the* 
case of any particular factory. 

x [ CHAPTER IV-A. 

Holidays with Pay. 

. ... , 49-A. (1) The provisions of this Chapter shall 

Application of Chapter. not apply to a seasonal factory. 

(2) The provisions of this Chapter shall not operate to the prejudice of 
any rights to which a worker may be entitled under any other enactment, or under 
the terms of any award, agreement or contract of service. 

49-B. (1) Every worker who has completed a period of twelve months. 

continuous service in a factory shall be allowed, dur- 
Annual holidays, ing the subsequent period of twelve months, holidays' 

for a period of ten, or, if a child, fourteen consecutive* 
days, inclusive of the day or days, if any, on which he is entitled to a holiday 
under sub-section (1) of section 35. 

(2) If a worker fails in any one such period of twelve months to take the* 
whole of the holidays allowed to him under sub-section. (*1), any holidays not 
taken by him shall be added to the holidays to be allowed to him under sub- 
section (1) in the succeeding period of twelve months, so however that the total 
number of days holidays which may be carried forward to a succeeding period' 
shall not exceed ten or, in the case of a child, fourteen. 

(3) If a worker entitled to holidays under sub-section (1) is discharged 
by his employer before he has been allowed the holidays, or if, having applied for* 
and having been refused the holidays, he quits his employment before he has 
been allowed the holidays, the employer shall pay him the amount payable under' 
section 49-C in respect of the holidays. 

Explanation . — A worker shall be deemed to have completed a period of 
twelve months continuous service in a factory notwithstanding any interruption 1 
in service during those twelve months brought about by sickness, accident or 
authorised leave not exceeding ninety days in the aggregate for all three, or by a 
lock-out, or by a strike which is not an illegal strike, or by intermittent periods* 
of involuntary unemployment not exceeding thirty days in the aggregate; and 
authorized leave shall be deemed not to include any weekly holiday allowed under 
section 35 which occurs at the beginning or end of an interruption brought about 
by the leave. 

49-C. Without prejudice to the conditions governing the day or days, iF 
any, on which the worker is entitled to a holiday 
Pay during annual holi- under sub-section («1) of section 35, the worker shall, 
days ‘ for the remaining days of t he holidays allowed to him 

under section 49-B, be paid at a rate equivalent to the daily average of his wages 
as defined in the Payment of Wages Act, 1936 (IV of 1936), for the days oil 
which he actually worked during the preceding three months, exclusive of any* 
earnings in respect of overtime. 

LEG. REF. ~ ~ ~~ 

J 1 Chapter VI-A inserted by Act III of 1946. 
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Payment 

made* 


when to be 


49-E. 


Power of Inspector to act 
for worker. 


Power to make rules. 


factories 
of this 


49-D. A worker who has been allowed holidays 
under section 49-B shall, before his holidays begin, be 
paid half the total pay due for the period of holidays. 

Any Inspector may institute proceedings on behalf of any worker 
to recover any *sum required to be paid under this 
Chapter by an employer which the employer has not 
paid. 

49- F. (»1) The Provincial Government may 
make rules to carry into effect the provisions of this 
Chapter. 

(2) Without prejudice to the generality of the foregoing power rules may 
be made under this section prescribing the keeping by employers of registers 
showing such particulars as may be prescribed and requiring such registers to be 
made available for examination by Inspectors. 

(3) The Central Government may give directions to a Province as to the 
carrying into execution of the provisions of this section. 

49-G. Where the Provincial Government is satisfied that the leave rules ap- 
plicable to workers in a factory provide benefits sub- 
stantially similar to those for which this Chapter 
makes provision, it may, by written order, exempt the 
factory from the provisions of this Chapter.] 

CHAPTER V. 

Special Provisions for Adolescents and Children. 

50. [Cf. section 62, Eng. Act.] No child who 
has not completed his twelfth year shall be allowed to 
work in any factory. 

51. [Cf sections 62 and 63, Eng. Act] No 
child who has completed his twelfth year and no ado- 
lescent shall be allowed to work in any factory unless — 

(а) a certificate of fitness granted to him under section 52 is in the custody 
of the manager of the factory, and 

(б) he carries while he is at work a token giving a reference to such 
certificate. 

52. [Cf sections 63 to 67, Eng. Act,] (1) A certifying surgeon shall, on 

Certificates of fitness * e a PP licati 9 n of an 7 person who wishes to 

work in a factoiy, or of the parent or guardian of 
such person, or of the manager of the factoiy in which such person wishes to 
work, examine such person and ascertain his fitness for such work. 

(2) The certifying surgeon, after examination, may grant to such person, 
in the prescribed form, — 


Exemption of 
from provisions 
Chapter. 


Prohibition of employ- 
ment of young children. 

Non-adult workers to 
carry tokens giving refer- 
ence to certificates of fit- 
ness. 


Sec. 52: Madras Amendment. — For sub- 
sec. (1) of sec. 52 of the Factories Act, 1934, 
the following sub-section shall be substitut- 
ed namely : — “(1) A certifying surgeon shall 
on the application of any young person or 
his parent or guardian accompanied by a 
document signed by the manager of a fac- 
tory that such person will be employed there- 
in if certified to be fit for work in a factory, 
or on the application of the manager, of the 
factory in which any young person wishes to 
work, examine such, person and ascertain 
his fitness for work in a factory”. (Mad- 
ras Act VI of 1941) * 

Report of Select Committee.— T he 

CLCLM. — 318 


changes in sub-cls. (2) and (3) are designed 
to make it clear that the certificates relate 
to factory work generally and not to work 
in a particular factory. Even in the case of 
a child of fourteen there is need for certifi- 
cate. 31 Bom.L.R, 544=30 Cr.L.J. 793*=* 
1929 Bom. 272. On this section see also 
56 Bom. 137=35 Cr.L.J. 542=35 BomXR. 
1167=1934 Bom. 43. Where, children were 
employed for purposes of sorting groundnuts 
in a yard close to a room where machinery 
for decortication of groundnuts was used. 
Held , that the children were employed in a 
factory. 50 Mad. 834=28 Cr.LJ. 267= 
1927 Mad. 345=52 M.LJ. 207. 
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(a) a certificate of fitness to work in a factory as a child, if he is satis- 
fied that such person has completed his twelfth year, that he has attained the 
prescribed physical standards (if any), and that he is fit for such work; or 

(b) a certificate of fitness to work in a factory as an adult, if he is satis- 
fied that such person has completed his fifteenth year and is fit for a full day’s 
work in a factory. 

(3) A certifying surgeon may revoke any certificate granted under sub- 
section (2) if, in his opinion, the holder of it is no longer fit to work in the 
capacity stated therein in a factory. 

(4) Where a certifying surgeon or a practitioner authorized under sub- 
section (2) of section 12 refuses to grant a certificate or a certificate of the 
kind requested, or revokes a certificate, he shall, if so requested by any person 
who could have applied for the certificate, state his reasons in writing for so 
doing. 

53. [Cf. Ss. 63-67, Eng. Act.] (1) An adolescent who has been granted a 

, f ., certificate of fitness to work in a factory as an adult, 

ted to adolescent. 6 S " under clause (6) of sub-section (2) of section 52, and 

who, while at work in a factory, carries a token giving 
reference to the certificate, shall be deemed to be an adult for all the purposes 
•of Chapter IV. 

(2) An adolescent who has not been granted a certificate of fitness to 
work in a factory as an adult, under sub-section (2) of section 52, shall, not- 
withstanding his age, be deemed to be a child for the purposes of this Act. 

54. [Cf. Old S. 23 (6), S. 1 (2) and S. 25 also 
Restrictions on the work- Ss. 23-30 of the Eng. Act.] (1) No child shall be 

-ing hours of a child. allowed to work in a factory for more than five hours 

in any day. 

(2) The hours of work of a child shall be so arranged that they shall not 
spread over more than seven-and-a-half hours in any day. 

(3) No child shall be allowed to work in a factory except between 
6 a.m. and 7 p.m. : 

Provided that the Provincial Government may, by notification in the Offi- 
•cial Gazette, in respect of any class or classes of factories and for the whole 
year or any part of it, vary these limits to any span of thirteen hours between 
5 a. M. and 7-30 p.m. 

(4) The provisions of section 35 shall apply also to child workers, but no 
exemption from the provisions of that section may be granted in respect of any 
child. 

(5) No child shall be allowed to wbrk in any factory on any day on which 
he has already been working in another factory. 

55. [Cf. S. 32, Eng. Act.] (1) There shall be displayed and correctly main- 
Notice of Periods for ta ined ‘ n evei 7 factory, in accordance with the provi- 
"Work for Children. stons of sub-section (2) of section 76, a Notice of 

. , . Periods for Work for Children, showing clearly the 

periods within which children may be required to work. 

. , (?) The periods shown in the Notice required by sub-section (1) shall be 

fixed beforehand in accordance with the method laid down for adults in section 
■SV and shall be such that children working for those periods would not be 
working m contravention of section 54, 

S \XT ^■ > r Th ^f? visions of section 40 shall apply also to the Notice of Periods 
for Work for Children. 

XT W The Provincia! Government may make rules prescribing forms for 
the Notice of Periods for Work for Children and the manner in which it shall 
•be maintained. 


Sec. 54 . — See Act XIV of 1944 cited under sec* 45» supra. 
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Register of Child Wor- 56 ‘ S ®- 39 "^ 1 supra,] (1) The manager 

hers. of every factory in which children are employed shall 

maintain a Register of Child Workers showing — 

(a) the name of each child worker in the factory, 

( b ) the nature of his work, 

( c ) the group, if any, in which he is included, 

(d) where his group works on shifts, the relay to which he is allotted, 

(e) the number of his certificate of fitness granted under section 52, and 
(/) such other particulars as may be prescribed. 

(2) The Provincial Government may make rules prescribing the form of 
the Register of Child Workers, the manner in which it shall be maintained, and 
the period for which it shall be preserved. 

57. [Cf. S. 32, Eng. Act.] No child shall be allowed to work otherwise 
than in accordance with the notice of Periods for 

Hours of work to corre** Work for Children displayed under sub-section (1) 
gond with Notice and Re- 0 f section 55 and the entries made beforehand 

^ ‘ against his name in the Register of Child Workers 

maintained under sub-section ( 1 ) of section 56. 

Power to require medi- 58. [Cf m S. 8- A of the Old Act] Where an 

cal examination. Inspector is of opinion — 

(■a) that any person working in a factory without a certificate of fitness 
is a child or an adolescent, or 

( b ) that a child or adolescent working in a factory with a certificate 
is no longer fit to work in the capacity stated therein, 

he may serve on the manager of the factory a notice requiring that such 
person, or that such child or adolescent, as the case may be, shall be examined 

by a certifying surgeon or by a practitioner authorised under sub-section ( 2 ) of 

.section *12, and such person, child or adolescent shall not, if the Inspector so 
directs, be allowed to work in any factory until he has been so examined and has 
been granted a certificate of fitness or a fresh certificate of fitness, as the case 
may be. 

Power to make rules. „ S 9* 'l°f‘ S ' l2 ?’ Et }& Act l The Provincial 

Government may make rules — 

(a) prescribing the forms of certificates of fitness to be granted under 
section 52, providing for the grant of duplicates in the event of loss of the ori- 
ginal certificates, and fixing the fees which may be charged for such certificates 
and such duplicates ; 

(b) prescribing the physical standards to be attained by children and 
adolescents ; 

(0 regulating the procedure of certifying surgeons under this Chapter, 
and specifying other duties which they may be required to perform in connexion 
with the employment of children and adolescents in factories; and 

(d) providing for any other matter which may be expedient in order to 
give effect to the provisions of this Chapter. 

^CHAPTER V-A. 

Small Factories. 


59- A. (1) In this Act, unless there is anything repugnant in the subject or 
q 11 torVc context, “small factory” means any premises includ- 

ma “ n ' fa ' ing the precincts thereof whereon ten or more but 

less than twenty workers are working or were working on any day of the pre- 
ceding six months, and in any part of which a manufacturing process is being 
carried on with the aid of power, or is ordinarily so carried on, but des not 
include a mine subject to the operation of the Indian Mines Act, 1923: 


LEG. REF. 

1 Chap. V-A inserted by Act XVII ofi 1940. 
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Provided that the Provincial Government may by notification in the 
Official Gazette, declare any premises to be a small factory, notwithstanding that 
less than ten workers are working thereon, if such premises would otherwise be 
a small factory. 

(2) For the purposes of this Chapter an adolescent holding a certificate 
granted under this Act to work as an adult shall be deemed to be an adult. 

59-B. (1) All the provisions of this Act, except clause (/) of section 2, 

sections 4, 5, 6 and 7, sub-sections ( 1 ) and ( 4 ) of 
Certain provisions of this section 14, sections 15, 21, 22 and 25, sub-sections (l) r 

w “ d . < 3 > ,°f se f °" “ IV shall apply 

is employed, to, an< ^ in relation to, all small factories wherein any 

worker who is not, or is not deemed to be, an adult is 
employed; and in the provisions hereby made so applicable every reference to a 
factory shall be deemed to include, so far as may be, a reference to a small 
factory. 

(2) The aforesaid provisions shall cease to apply to a small factory on 
the expiry of six months from the receipt by the Inspector of a notice in writ- 
ing from the occupier that he has ceased to employ therein any worker who is. 
not, or is not deemed to be, an adult, unless any such worker is employed there- 
in on any day of the said six months : 

Provided that if any such worker is thereafter employed in the small 
factory, the said provisions of this Act shall again apply thereto. 

59- C. The provisions of this Chapter shall be in 
Certain other provisions addition to, and not in derogation of, the provisions 
of law not barred. of the Employment of Children Act, 1938. 

CHAPTER VI. 

Penalties and Procedure. 

Penalty for contraven- 60* [Cf. Ss. 135-138, Eng. Act and Ss. 41 to* 
tions of Act and rules. 44-A of the old Act.] If in any factory— 


Secs. 60 to 69. — These embody with the 
necessary consequential additions, secs. 41 
to 44-A of the Old Act. Sec. 43- A which 
V provided for the grant of compensation to 
injured workers out of fines has been omit- 
ted, as adequate provision has been made by 
Workmen's Compensation Act. ( Objects 
and Reasons ) . 

Report of Select Committee. — “We have 
re-cast in a more succinct form the list of 
offences contained in the clause. We have 
also provided both here and in cl. 65 that 
where the manager and occupier were held 
jointly responsible for the breach of the law, 
the combined penalty shall not be in excess 
of the maximum penalty that might be in- 
flicted on either of them”. 

Sec. 60: Construction of Section. — 
The section is a penal one, it ought to be 
construed strictly. The occupier and mana- 
ger both or either of them can be required 
to pay a fine which may extend to Rs. 200 
(now Rs. 500) but between the two they can- 
not be required to pay any sum exceeding 
that limit for each offence. (45 Bom. 220 
=1921 Bom. 322). See now the change in 
the present Code explained in the Report of 
the Select Committee. See also sec. 65 infra. 
Factory Acts should be properly enforced 
for protection of workmen, but on the other 
hand one must also bear in mind that the 
employer's position has to be considered too. 


It may be that without any negligence on 
their part defects will exist in their factories, 
but if they are to be proceeded against in a 
Criminal Court for alleged negligence, then 
it would seem that the matter be 
dearly brought home to them. 26 Bom. 
L.R. 1245=26 Cr.L.J. 482=1925 Bom. 
143. The Act is a special Act, and the ab- 
sence of definite evidence tx> show that a boy 
of seven or eight years old, was employed or 
allowed to work in contravention of the pro- 
visions of the Act, a conviction under the 
Act is illegal. 49 I.C. 860=20 Cr.L.J. 236 
=17 A.L.J. 223. 

Liability* of Manager and Occupier joint 
and several. — The Act provides that both 
the occupier and manager shall be jointly 
and severally liable to fine for any of the of- 
fences committed under the Act. This joint 
and several fine imposed on both the occupier 
and manager is irrespective of the fact as to 
which of the two had committed the offence. 
The duty to inform the authority under the 
Act is laid on the manager. It is therefore 
primarily the manager who is to be supposed 
to have contravened this provision of the Act, 
but both the occupier and manager are made 
responsible jointly and severally for this con- 
travention. 31 Cr.L.J. 869 (2)=125 I.C. 
380 (2)=1930 Lah. 658. See also 55 Bom. 
366=32 Cr.L.J. 1063=33 Bom.L.R. 309. 
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(a) there is any contravention — 

(i) of any of the provisions of sections 13 to 29 inclusive, or 

(ii) of any order made under any of the said sections, or 

(iii) of any of the said sections read with rules made in pursuance there- 
of under clause (a) of section 32, or 

(iv) of any rule made under any of the said sections or under clause 
(b), clause (c), or clause (g) of section 32 or section 33, or 

(v) of any condition imposed under sub-section (3) of section 31, or 

(&) any person is allowed to work in contravention — 

(i) of any of the provisions of sections 34 to 38 inclusive, 42, 45 and 48, 
• (ii) of any rule made under any of the said sections, or under section 

49 or 

(iii) of any condition attached to any exemption granted under section 
43 or section 44 or section 45 or to any permission granted under section 38 or 
section 49, or 


See also Report of Select Committee. The 
word “occupier” denotes a person who is either 
a proprietor or otherwise entitled to he in 
possession of the factory and control its work- 
ing. He may or may not actually occupy the 
"building and even if he carries on the work 
through an agent he does not cease to be the 
occupier. He cannot therefore be any one 
who is a mere servant charged with specific 
duties either in regard to the. control of the 
machinery, workmen or office. A mukaddam 
is really a foreman of the operatives^ and a 
servant of the factory. He is neither a 
managing agent nor a person authorised to 
represent the occupier. He cannot therefore 
be regarded as an occupier or manager, He 
cannot be tried jjointly wiffi the manager for 
an offence under sec. 41 (a) of the old Act 
but can be tried under sec. 42 (1) on thecom- 
plaint of the manager. 34 Cr.L.J. 
Nag.L.R. 72=1932 Nag. 100. If more than 
one person is unlawfully employed the mana- 
ger and agent are liable for as many offences 
as' there are persons so employed. fJom. 
220=1921 Bom. 322. The owners and occu- 
piers of a factory cannot relieve themselves 
of their responsibilities regarding compliance 
with die requirements of the Factories Act 
by appointing a manager; they mustsee that 
the manager carries out his duties. It is only 
when the manager has acted in express dis- 
obedience of their order and they havedone 
tlimr best to see that the provisions of the 
AS are complied with, that they can them- 
selves escape liability. Sec. 60 makes it : dea 
tot both the manager and occupier are liable. 
A manager is not a ‘managing agent withm 
the of that expression as used in the 

nrovisott) the definition of occupied and 
■^ence cannot be deemed to be the occupierof 
to factory. The fact that the “occupy 
-were ignorant persons who trusted to the 
knowledge and good sense of their 
SSrSeT* ground for awarding a smaller 
punishment but not for acquitting them 55 L 
253=A.I.R. 1942 Mad. 347 
i iCr T T 104 See also 44 Bom.L.R. 810— 
1943 - Bom. S (Breach of Rule 37 — Offence). 

Omitting to fence Engine within m- 
aiisES.— The manager of the concern is liable 


to be prosecuted for not properly fencing the 
engine found in the premises. 31 Cr.L.J. 
1094=33 Bom.L.R. 329=1930 Bom. 162. 

Practice and procedure.— Where the mana- 
ger is prosecuted under sec. 60 ( b ) (*) read 
with sec. 42 for allowing work to be done be- 
yond the prescribed period, it is no defence 
to plead that the accused acted in good faith 
honestly believing in the clock in the factory 
to be correct and that he is protected by sec. 
81. It is enough in a prosecution under the 
Act to prove that the accused has infringed 
the Act or rules under the Act and it is not 
necessary to show that accused intended to 
infringe the Act or the rules. 1938 N.L.J. 
217=A.I.R. 1938 Nag. 406. See also I.L.R. 
(1940) Nag. 257. It is not necessary that 
an order or notice from the Inspector of Fac- 
tories should be issued to a person, who has 
not conformed to the rules made under the Act, 
before he can be charged for any offence 
under it. It is the duty of such person to 
obey the rules, and in case of his disobedience, 
he becomes liable to conviction whether there 
was any order or not from the Inspector, call- 
ing upon him to obey the rules. 12 Bom.L. 
R. 225. See also L.B.R. (1893-1900) 407. 
Management acting in good faith— Launch- 
ing of prosecution as test case — Propriety of . 
Where the authorities themselves are doubtful 
about the applicability of certain provisions 
of the Act, but the management act reasona- 
bly and shows a genuine desire to meet any 
complaint and to rectify irregularities, and 
there is no absence of good faith, the launch- 
ing of a test case in respect of trivial and 
technical infringements of the provisions of 
the Act is uncalled for, 152 I.G 566—38 GW. 
N. 1008—1934 Cal. 730. Penalties in ewes 
against factory owners who m"e exploiting 
labour must be deterrent, especially o* v*®* 1 
of the fact that detection is frequently a velar 

^Secs 9 . 2) L (/) S’ 

to assurance of the authorities cmweraeda 
factory doing urgent military orde rs wona 
overtime fully believing toneoewarg 

exemption would be given, to maia»w*« 
occupier of to factory ^cannot he i 
of an offence under sec. 60 (6) (0 
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(0 there is any contravention of any of the provisions of sections 39 to- 
41 inclusive or of any rule made under section 39, section 41 or section 47, or 
of any condition attached to any exemption granted under section 41 or to any 
modification or relaxation, made under section 44, or 

{d) any person is not paid any extra pay to which he is entitled under 
the provisions of section 47, or 

(e) any adolescent or child is allowed to work in contravention of any 
of the provisions of sections SO, 51, 54, 57 and 58 or 

(/) there is any contravention of section 55 or section 56 or of any 
rules made under either of these sections, or under clause (d) of section 59, the 
manager and occupier of the factory shall each be punishable with fine which, 
may extend to five hundred rupees : 

Provided that if both the manager and the occupier are convicted, the 
aggregate of the fines inflicted in respect of the same contravention. sMI not 
exceed this amount, *[or 

(g) there is any contravention of section 49-B, 49-C or 49-D, or of any 
rule made under section 49-F. ] 


61. [Cf. S. 45 of the old Act and S. 143, Eng. Act.] If any person who- 
has been convicted of any offence punishable under 
Enhanced penalty in cer- clauses (b) to [ (fir) ] 2 inclusive of section 60 is again 

«nvict“n S preVI ° US of an offence Solving a contravention of the 

same provision, he shall be punishable on the 
second conviction with fine which may extend to seven hundred and fifty rupees 
and shall not be less than one hundred rupees, and if he is again so guilty, shall 
be punishable on the third or any subsequent conviction with fine which may 
extend to one thousand rupees and shall not be less than two hundred and fifty 
rupees: J 

Provided that for the purposes of this section no cognizance shall be taken 
of any conviction made more than two years before the commission of the offence 
which is being punished. 


LEG. REF. 

1 The 'word “or” at the end of cl. (/) and 
new cl. (g) added by Act III of 1945. 

* Substituted by Act III of 1945, 

tones Act. The case is covered by sec. 81, 
as there was no deliberate breach of the rules. 
1943 Oudh 308=1943 O.W.N. 171. 

Secs. 60 ( c } and 71. — Where in a factory 
there was a delay of a few minutes in post- 
ing the attendance register though the occu- 
pier had appointed a well-paid and efficient 
manager and there was no deliberate breach 
of the rule it was held there could be no con- 
viction under sec. 60 (c) and that the occu- 
pier was entitled to the benefit of sec. 71. 
10 Luck. 251; 1943 Oudh 311=1943 O.W. 
N. 174. 

Secs. 60 (c), 63 and 41 and R. 71.— -There 
is nothing in sec. 41 (2) as to the availabi- 
lity of the register of adult workers for ins- 
pection. Failure to produce the register on 
demand would be a breach of secs. 11 and 
63 hut it would not be a breach of any rule 
made under ^ sec. 41 (2) since the availablity 
of the register cannot possibly be brought 
within the words “the manner in which it shall 
be maintained” occurring in sec. 41 (2) . The 
words in R. 71 “die register shall always be 
4*®*, available during working hours for im- 
- mt time inspection” are thus not ultra vires 


of the Act but these words are ultra vires of 
any rule made under sec. 41. Consequently 
the owner and occupier of the factory who 
was not present himself and from whom- no* 
demand for the production of the register was 
made cannot be made liable under sec. 60 (c) 
2 £ Act which re * ates to secs. 39, 40, 41,44 
& 447 only. The breach in question is one 
punishable under sec. 63 of the Act which 
deals with wilful obstruction of an Inspector 
or failure to produce on demand any register 
m the custody of the person from whom the 
demand for inspection is made. The correct 
person to prosecute is not the owner but the 
person from whom the demand is made. 1942 
N.L.J. S1 8=1943 Nag, 79=I.L.R. (1943) 

JN 3^ « OO m 

Sec. 61 : Statement of Objects and 
“ A ® 0I J' S * — This follows a recommendation of 
the Labour Commission and is designed to 
secure in suitable cases adequate penalties in 
the case of repeated offences. 

Report of Select Committee. — We have 
provided for a gradual increase of the penal- 
ty in the case of repeated offences, and we 
have limited the operation of the whole clause 
to offences relating to the provisions of 
Chapters IV and V, and it is only in respect 
°F .such offences that the need of such st pro- 
vision has been felt. 
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Provided farther that the Court, if it is satisfied that there are exceptional 
circumstances warranting such a course, may, after recording its reasons in 
writing, impose a smaller fine than is required by this section. 

Penalty for failure to 62. An occupier of factory who fails to give" 

give notice of commence- any notice required by sub-section (1) or sub-section. 

““rLSglr ° r 86 ( 2 ) of section 9 shall be punishable with fine which 

may extend to five hundred rupees. _ 

63. [Cf. S. 43, Old Act.] Whoever wilfully obstructs an Inspector in the 

Penalty for nWniH-in g exercise of any power under section 11, or fails to 

Inspector. produce on demand by an Inspector any registers or 

other documents in his custody kept in pursuance of 
this Act or of any of the rules made thereunder, or conceals or prevents any 
worker in a factory from appearing before or being examined by an Inspector, 
shall be punishable with fine which may extend to five hundred rupees. 

64. [Cf. S. 41 (j), Old Act.] 1 A manager of a factory who fails to give 

notice of an accident as required under section 30‘ 

t0 shall be punishable with fine which may extend to five 
hundred rupees. 

65. [Cf. S. 41, Old Act.] If in respect of any factory any return is not 

_ u , , „ furnished as required under section 77, the manager 

mJS 1 retanxs! 0r ^ t0 and ^ occupier of the factory shall each be liable to 

fine which may extend to five hundred rupees : 

Provided that if both the manager and the occupier are convicted, the 
aggregate of the fines inflicted shall not exceed this amount. 

66. [Cf. S. 43, Old Act] Whoever smokes, or uses a naked light or causes 
Penalty for smoking or or P?™ 5 * an X such Hfht to be used in the vicinity of 

using naked light in vicinity an y inflammable material m a factory shall be punish- 
of inflammable material. able with fine which may extend to five hundred 

rupees. 

Exception . — This provision does not extend to the use, in accordance with 
such precautions as may be prescribed, of a naked light in the course of a manu- 
facturing process. 

67. [Cf. S. 139, Eng. Act and S. 44, Old Act.] Whoever knowingly uses 
Penalty for using false or attempts to use, as a certificate granted to himself 

certificate. under section 52, a certificate granted to another per- 

son under that section, or who, having procured such 
a certificate, knowingly allows it to be used, or an attempt to use it to be made 


Penalty for failure 
give notice of accidents. 


Sec. 63. — No sore of vicarious responsibi- 
lity is recognized by this Act in respect of 
offences referred to in this section. Where 
the Assistant Manager failed to produce re- 
gister on demand by the Inspector, alleging 
that the same was with the Manager who had 
left the office, the Manager cannot be convic- 
ted under this section even if he was really 
hiding himself in the factory in order to 
avoid meeting the Inspector. 41 C. W. N. 
740. 

Sec. 64 . — See 1930 L. 658; L.B.R. (1893- 
1900) 407 cited under sec. 70 infra. 

Sec. 65: Liability of occupier and 
Manager. — Liability of the occupier and 
manager of a factory to be sentenced for an 
offence under sec. 41 is joint and several. 
Where, therefore, both are tried jointly for 
an offence under the section they cannot each 
be sentenced to the maximum penalty pro- 
vided by the section but their joint liability 
to pay fine should not exceed the maximum. 
21 Cr.L.J. 728=58 I.C. 152=45 B. 220=22 


Bom.L.R. 904. See also 10 Bom.L.R. 38— 
7 Cr.L.J. 44. See also notes under sec. 60 
supra. 

Case-Law under the Old Act.— Separate 
sentences of fine on the occupier and mana- 
ger in one trial under sec. 41 of the Act are 
illegal . ^ An occupier is the controller for the 
time being of factory and may be either an 
owner of a lessee or a mortgagee with pos- 
session. The manager merely carries out the 
occupier's orders to work the factory. It 
there is no manager, the occupier himself is 
deemed to be the manager. 13 P.R. (Cw 
1918=45 LC. 159=19 Cr.L.J. 495. The 
manager of a mill who employs a number at 
workmen to work in his mill after 7 p.m., is 
liable to be convicted and sentenced separate- 
ly in respect of each such workman under the 
provisions of sec. 41 (a) read with sec. 29 
<0 of the Factories Act, 53 I.C. 935=20 Cr 
L .J. 837=21 Bom.L.R. 1059. See 
B. 88. On this section, see also 45 B. 220= 
1921 B. 322 cited under sec. 60 supra . 
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l>y another person, shall be punishable with fine which may extend to twenty 
rupees. 

68. [Cf. S. 148, Eng. Act.] If a child works in a factory on any day on 

Penalty on guardian for * hkh he has alread y been working in another factory, 
permitting double employ- P arent or guardian of the child or the person 
■meat of a child. having custody of or control over him, or obtaining 

any direct benefit from his wages, shall be punishable 
with fine which may extend to twenty rupees, unless it appears to the Court that 
the child so worked without the consent, connivance or wilful default of such 
parent, guardian or person. 

69. [Cf, S. 41 (1), Old Act.] A manager of a factory* who fails to display 

the notice required under sub-section (1) of section 
Penalty for failure to 76 or by any rule made under this Act, or to display 
spay certain notices. or maintain any such notice as required by sub-sec- 
tion (2) of that section, shall be punishable with fine which may extend to five 
hundred rupees. 

70. [Cf, Ss. 140 and 141, Eng. Act.]' (,1) Where the occupier of a fac- 
tory is a firm or other association of individuals, any 
one of the individual partners or members thereof 
may be prosecuted and punished under this Chapter 
for any offence for which the occupier of the factory 

is punishable : 

Provided that the firm or association may give notice to the Inspector 
that it has nominated one of its number who is resident in British India to be 
the occupier of the factory for the purposes of this Chapter, and such individual 
.shall so long as he is so resident be deemed to be the occupier for the purposes 
of this Chapter until further notice cancelling his nomination is received by the 
Inspector or until he ceases to be a partner or member of the firm or association. 


Determination of "occu- 
pier” for purposes of this 
Chapter. 


Sec. 70: Who is occupier— Liability of 
occupier— Old Cases.— The term “occupier” 
generally means a person who controls the 
factory or workshop and the work that is done 
there, and includes the owner of the factory. 
15 Bom.L.R. 328=20 I.C. 144=14 Cr.L J. 
384. * The word ‘occupier* denotes a person 
who is either a proprietor or otherwise entitled 
to be in possession of the factory and control 
its working. He may or may not actually 
occupy the building and even if he carries on 
the work through an agent he does not cease 
to be the occupier. He cannot therefore be 
any one who is a mere servant charged with 
specific duties either in regard to the control 
of the machinery, workmen, or office. A 
mukaddam is really a foreman of the opera- 
tives and a servant of the factory. He is nei- 
ther a managing agent nor a person authorised 
to represent the occupier. He cannot there- 
fore be regarded^ as an occupier or manager. 
He cannot be tried jointly with the manager 
for an offence under sec. 41 (a) of the Old 
Act but cannot be tried under sec. 42 (i) on 
^ c otnplaint of the manager. 144 I.C. 693 
=34 Cr.L.J. 821=1933 N. 100. The word 
occupier in general means a person who 
occupies the factory either by himself or 
his agent. He may be an owner, he may be 
a lessee or even a mere licensee but he must 
have the right to occupy the property and 
fcetete how * is to be managed. 55 B. 366 
Cr.L J. 1063 (*) =33 Bom.L.R. 309 
*±*1931 IB* 308. Even if the accused, who is 
tm owner of a factory shows that he knows 


nothing about the management of the factory 
and that he has left the whole conduct of its 
™ s t0 a ^anager appointed by him for 
18 not £ree from the liability 
imposed on him by sec. 41 (a) of the Old 
Act. (Ibid,) Several persons may at the 

' e + ? ccu p ier s of premises within the 
meaning of the Act for different purposes. 

( 1904 > 1 K.B. 213 (C. 
tzL/Z L -J*» at P- 217. The pro- 

factor y w ^° b yes for the greater 
• e year in a house on the factory 
A^ Paf 1S mi OC ?? pier for the Proses of the' 
t p aka El? 1 see 29 B. 423; 7 Bom. 
l 54 (contra) . The provisions of Fac- 
r, ow 111)011 the occupier the res- 
P ^ S -b!-5 r ke eping the register. The res- 
pon&bility Personal; and he cannot get rid 
of it by saying that he had delegated the duty 
to another person. 11 Bom.L.R. 12=9 Cr. 

^ 60 ff 1 X -C. 102. The mere fact that a 
Municipality and the Factory were jointly 
responsible to keep a factory in a cleanly 
state will not discharge the occupier from his 
liability under Factories Act. The provisions 
of old sec. 17 is of a highly penal character 
and must be construed strictly in favour of 
the accused. 25 C. 454. Though the duty to 
inform the authority about accident is laid on 
the manager by sec. 34 (Old Act), the occu- 
pier and manager are made jointly and seve- 
rally responsible for the contravention under 
this clause. 1930 L. 658. See also L.B.R- 
(1893-1900) 407.. 
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( 2 ) Where the occupier of a factory is a company, any one of the direc- 
tors thereof, or, in the case of a private company, any one of the shareholders 
thereof, may be prosecuted and punished under this Chapter for any offence for 
which the occupier of the factory is punishable: 

Provided that the company may give notice to the Inspector that it has 
nominated a director, or, in the case of a private company, a shareholder, who is 
resident is either case in British India, to be the occupier of the factory for the 
purposes of this Chapter, and such director or shareholder shall so long as he is 
so resident be deemed to be the occupier of the factory for the purposes of this 
Chapter until further notice cancelling his nomination is received by the Inspec- 
tor or until he ceases to be a director or shareholder. 

71. [Cf. Ss. 140 and 141, Eng. Act and S. 42 Old Act.] (1) Where the occu- 
pier or manager of a factory is charged with an 
Exemption of occupier or offence against this Act, he shall be entitled upon 
manager from liability in complaint duly made by him to have any other person 
cerwa cases. whom he charges as the actual offender brought before 

the Court at the time appointed for hearing the charge; and if, after the com- 
mission of the offence has been proved, the occupier or manager of the factory 
proves to the satisfaction of the Court — 


Sec. 71: Scope. — See 19 Luck. 251. By 
this section "a prima facie liability is im- 
posed upon the occupier or manager or domi- 
nus from which, however, he can extricate 
himself; otherwise he remains liable. The 
scheme of the Act is first to find the de facto 
employer : An information may be laid 
against the occupier. His way of escape is 
provided for by this section. He may set up 
a defence not unlike the defence of warranty 
which the seller of food may set up under the 
English sale of Food and Drugs Act. He 
may show that the offence was not committed 
by his fault. To do this he must bring the 
real offender before the Court.” Ward v. 
Smith, (1913) 3 K.B. 154. (Phillmore, J.). 
See also 45 I.C. 159=13 P.R. 1918 (Cr.)= 
19 Cr.L.J. 495. This section provides a re- 
medy for an occupier or manager who is the 
victim of some other person’s neglect; but 
he must take a certain step to assure the cul- 
prit’s conviction and not merely attempt to 
exculpate himself. 

Practice and Procedure. — The structure 
of sec. 42 of the old Factories Act (1911) 
indicates that one proceeding is split up into 
two proceedings; and while the manager or 
occupier is accused of having committed an 
offence under the Act, he is also a complain- 
ant on his complaint against the other person 
or persons he has brought in. In the procee- 
dings in which the manager or the occupier 
is the complainant he is liable to be cross- 
examined by the other person or persons who 
has or have been brought before the Court on 
his complaint. This must mean that the 
manager or occupier qua complainant 
must give evidence himself. There is no sub- 
stance in the objection that the manager or 
occupier who initially is charged with an of- 
fence against the Act cannot go into the wit- 
ness and give evidence himself, because he 
goes into the witness-box as an accused in the 
case originally started against him, but in his 
own right as a complainant on his complaint 
against the other person or persons whom he 

O.C.M-319 


has brought in. It is not a material irregu- 
larity to dispose of the two matters by one 
judgment or to record the evidence in the two 
matters together. 30 Cr.L.J. 818=56 C. 
400=32 C.W.N. 922=1928 C. 557. When 
the manager or occupier of a factory is char- 
ged with an offence, he is entitled to make a 
complaint against those whom he considers the 
offenders and to have such persons brought 
before the Court at the time appointed to 
hear the charge brought against them. The 
effect is to split up one criminal proceeding 
into two; one carried on by the Inspector of 
Factories and another by the manager or the 
occupier. The manager or occupier in his 
capacity as the complainant is entitled to testi- 
fy against the persons charged by him and is 
also liable to be cross-examined. But the 
carriage of proceedings remains with the ori- 
ginal complainant, via., the Inspector of Fac- 
tories, on whom lies the onus of proving that 
the offence has been committed. In this pro- 
ceeding both parties complained against vie.. 
the manager or the occupier and the third 
party brought into Court at their instance, 
are entitled to cross-examine the prosecution 
witnesses and to lead evidence to disprove the 
charge. But in as much as they are the ac- 
cused persons they would not be entitled to 
enter the witness-box. If the commission of 
the offence itself is not proved both parties 
complained against must be acquitted. The 
law holds the manager and the occupier pri- 
marily responsible for enforcing the execu- 
tion of the Factories Act and they cannot es- 
cape their liability to prove due diligence or 
commission of the offence without their know- 
ledge, consent or connivance and without 
adducing affirmative proof in that behalf. 
They cannot, therefore, be deemed to have 
exculpated themselves only because the actu- 
al offender admits that he has committed the 
offence. 1943 N.L.J. 399=1943 Nag. 243 
=I.L.R. (1943) Nag. 362. Where a com- 
plaint is lodged by an accused under sec- 
71 of the Act, the Factory Inspector, as cok*. 
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(a) that he has used due diligence to enforce the execution of this Act, 

and 

(b) that the said other person committed the offence in question without 
his knowledge, consent or connivance, 

that other person shall be convicted of the offence and shall be liable to the like 
fine as if he were the occupier or manager, and the occupier or manager shall be 
discharged from any liability under this Act. 

(2) When it is made to appear to the satisfaction of the Inspector at any 
time prior to the institution of the proceedings — 

(a) that the occupier or manager of the factory has used all due diligence 
to enforce the execution of this Act, and 

(&) by what person the offence has been committed, and 

(c) that it has been committed without the knowledge, consent or con- 
nivance of the occupier or manager, and in contravention of his orders, 


plainant in the original complaint, can cross- 
examine the accused when he goes into the 
witness-box to prove his own complaint. The 
effect of sec. 71 is that when an occupier or 
manager is charged and the Inspector 
proves that an offence has been committed, a 
special statutory defence open to the occupier 
or manager, which such statutory defence in- 
volves his lodging complaint against a third 
party which complaint has to be heard at the 
same time as the original complaint. The 
two complaints are both in connection with the 
same offence and must be dealt with together. 
In the interests of Justice the Factory Ins- 
pector should have the right to cross-examine 
a person whom he has charged if that person 
chooses to go into the witness-box to set up a 
statutory defence. I.L.R. (1940) Bom. 420 
e=42 Bom.L.R. 482= A. I. R. 1940 Bom. 265. 
But see also 43 C.W.N. 1223. Under sec. 
71 the person who claims the exemption from 
liability on the ground that he used due dili- 
gence and that another person than himself 
was responsible for the offence, has the onus 
on him to show that he comes within the pro- 
visions of the section. 1938 P.W.N. 903= 
40 Cr.L J. 160=A.I.R. 1939 Pat. 163. When 
the occupier or manager who is charged, with 
an offence, makes a complaint under sec. 71, 
against those whom he considers the offenders 
his examination under sec. 200, Cr.P.Code, 
like any other complaint will not be illegal 
even though the Magistrate has already taken 
cognisance of the offence on the complaint 
of the Inspector of Factories. Such an exa- 
mination would serve to prevent the occupier 
and the manager from abusing the right of 
cross-examination when the charge is heard. 
1943 Nag. 243=1. L.R. (1943) Nag. 362. 

Procedure — Discharge of owner or occu- 
pier AND CONVICTION OF ACTUAL OFFENDER ON 
latter, pleading guilty — Legality . — If a 
complaint is made by the Inspector of Fac- 
tories against _ the manager or occupier of a 
factory charging him with an offence under 
the Factories Act, the latter is entitled under 
sec. 71 of that Act to complain against the 
actual offender, and if he does so, the actual 
offender is given notice and brought before 
the Court and the trial proceeds as against 
both persons complained against. The carri- 
age of proceedings is with the original com- 
plain ant on whom the .onus lies of proving 


that the offence has been committed. Both 
parties complained against are entitled to 
cross-examine the prosecution witnesses at 
this stage, and to lead evidence to disprove 
the charge, but being accused persons they 
would not be entitled to give evidence them- 
selves. If the prosecution fails to prove the 
offence, both the accused must be acquitted. 
If the offence is proved, the Court should re- 
cord an order to that effect and the manager 
or occupier is guilty under the Act. Sec. 71, 
however, affords him an opportunity of es- 
caping liability, provided he can give satis- 
factory proof of the matters set out in Qs. 

(a) and (&) of sec. 71 (1), vis,, that he had 
used due diligence and that the actual offen- 
der had committed the offence without his 
knowledge. The onus of proof, however, is 
now shifted to the manager or occupier and 
he is entitled to call evidence or to give evi- 
dence himself. The actual offender would be 
entitled to call evidence, but not give evidence 
himself. The difference in procedure being 
due to the fact that the actual offender occu- 
pies the role only of an accused, whereas the 
occupier or manager at this stage, besides be- 
ing an accused, has to discharge the onus of 
positive proof required by sec. 71 (1) (a) and 

(b) , and in all probability he alone is capa- 
ble of proving certain facts of which proof 
is thereby required. The Crown which has 
initiated the proceedings, and has throughout 
retained the carriage of the proceedings, is 
entitled at this stage to cross-examine the oc- 
cupier or manager if he gives evidence, and 
any witnesses called by him in support of his 
charge and to call rebutting evidence. The 
Magistrate has no power to convict the actual 
offender or discharge the occupier or mana- 

er until the proof envisaged by sec. 7l (1) 

o) and (b) is before him, although the for- 
mer pleads guilty to the charge against him. 
I.L.R. (1940) 1 Cal. 120=43 C.W.N. 1223 
=1939 C. 724. Where in a factory 
there was a delay of a few minutes in post- 
ing the attendance register though the occu- 
pier had appointed a well paid and efficient 
manager and there was no deliberate breach 
of the rule it was held there could be no con- 
viction under sec. 60 (e) and that the occu- 
pier was entitled to the benefit of sec. 71 r 
1943 O.W.N. 174=A,I.R. 1943 Oudh 31U 

V - «• - 
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the Inspector shall proceed against the person whom he believes to be the actual 
offender without first proceeding against the occupier or manager of the factory, 
and such person shall be liable to the like fine as if he were the occupier or 
manager. 

72. [ Cf . S. 46, Old Act.] If a child over the age of six years is found 

Presumption as to em- insi< * e . an y P a * of a factory in which children are 
ployment. working, he shall, until the contrary is proved, be 

deemed to be working in the factory. 

73 . [Cf. S. 147, Eng. Act and S. 47, Old Act.] (1) When an act or 

_ omission would, if a person were under or over a 

••vi ence as o age. certain age, be an offence punishable under this Act. 

and such person is in the opinion of the Court apparently under or over such 
age, the burden shall be on the accused to prove that such person is not under 
or over such age. 

(2) A declaration in writing by a certifying surgeon relating to a worker 
that he has personally examined him and believes him to be under or over the 
age set forth in such declaration shall, for the purposes of this Act, be admis- 
sible as evidence of the age of that worker. 

74. [Cf. S. 48, Old Act.] (1) No prosecution under this Act, except a 

prosecution under section 66 , shall be instituted 
Cognizance of offences. except by or with the previous sanction of the 

Inspector. 

(2) No Court inferior to that of a Presidency Magistrate or of a Magis- 
trate of the first class shall try any offence against this Act or any rule or order 
made thereunder other than an offence under section 66 or section 67. 

75. [Cf. S. 146, Eng. Act and section 49, Old Act.] No Court shall .take 

t „ cognizance of any offence under this Act or any’ rule 

tionr P 6 or order thereunder, other than an offence imder 

....... .section 62 or section 64, unless, complaint thereof is 

made within six months of the date on which the offence is alleged to have been 
committed : 

Provided that when the offence consists of disobeying a written order 
made by an Inspector, complaint thereof may be made within twelve months of 
the date on which the offence is alleged to have been committed. 

CHAPTER VII. 

Supplemental. 


76. [Cf. S. 128, Eng. Act and section 36, cl. (1), Old Act.] (1) In 

addition to the notices required to be displayed in any 
tices SPlay of £actory no “ factory by this Act or the rules made thereunder, 

there shall be displayed in eveiy factory a notice con- 
taining such abstracts of this Act and of the rules made thereunder in English 
and in the vernacular of the majority of the workers, as the Provincial Govern- 
ment may prescribe. 

(2) All notices required to be displayed in a factory shall be displayed 
at some conspicuous place at or near the main entrance to the factory, and shall 
be maintained in a clean and legible condition. 

77. [Cf. S. 37, Old Act.] The ^Provincial Government] may make rules 


JLEG. REF. 

1 Substituted for ‘Governor-General in 
Council* by A.O., 1937. 


Sec. 75: Rule of limitation — If per- 
emptory. — The rule of limitation laid down 
in sec. 75 is peremptory and cannot be cir- 
cumvented by any considerations imported 
from the provisions of the Limitation Act. 


I.L.R. 1943 Nag. 362=1943 Nag. 243=1943 
N.L.J. 399. 

Sec. 76. — It is no offence, where an emplo- 
yer is being prosecuted for supplying incor- 
rect particulars to show that the workmen 
could easily have ascertained their falsity. 
(Nussey v. Britwistle , (1894) 58 J.P. 735). 

Sec. 77. — The rules framed under the 
Factories Act do not require that a place! 
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Power of Provincial Go- 
vernment to make rules. 


requiring occupiers or managers of factories to sub- 
mit such returns, occasional or periodical, as may in 
his opinion be required for the purposes of this Act. 

Control of rules made by 78. *[* * * * *] 

39 and 40, Old Act.] (1) All rules made under this Act shall 
1 *’ ' be subject to the condition of previous publication. 

Publication of rules. an( j th e date to be specified under clause (3) of 
section 23 of the General Clauses Act, 1897, shall not be less than three months 
from the date on which the draft of the proposed rules was published. 

(2) All such rules shall be published in a [ * * * * .] the Official 
Gazette »[***] and shall, unless some later date is appointed, come 
into force on the dale of such publication. 

80. [Cf. S. ISO, Eng. Act.] This Act shall 
apply to factories belonging to the Crown. 

81. 1 [Cf. S. 58, Old Act.] No suit, prosecution 
or other legal proceeding shall lie against any person 
for anything which is in good faith done or intended 
to be done under this Act. 

Repeal and savings. 82. [ Repealed by Act XX of 1937.] 

SCHEDULE — {Repealed by Act XX of 1937.) 


Application 

factories. 


to Crown 


Protection to persons 
acting under this Act. 


THE FACTORIES (MADRAS AMENDMENT) ACT (VI OF 1941). 

N.B. — See the same cited under Sec. 52, Factories Act (XXV of 1934), 

supra* 


THE FATAL ACCIDENTS ACT (XIII OF 1855). 


Year. 

No. 

1 

Short title. 

Amendment. 

1855 1 

XIII 

The Indian Fatal Accidents 

Repealed in part IX of 1871 ; X of 1914. 


Act, 1855. 


Short title given. Act XIV of 1897. 

Rqp. in pt., Act IX of 1871. 

Ss. 1, 4 rep. in. pt.. Act X of 1914. 

Declared in force — 

Throughout B, I. , except as regards the Scheduled Districts, Act XV of 1874, S 3 ; 
In the Santa! Parganas, Reg. Ill of 187a, S. 3 as amended by Reg. Ill of 1809, S. 3 ; in 
the Angul District, Reg. Ill of 1913, S. 3 5 hi Upper Burma (except the Shan States). Act 
XIII of 1898, S. 4. 


LEG. REF 

l Sec. 78 omitted by A. 6., 1937. 

2 Words 'the Gazette of India’ and 'as the 
case may be’ omitted by A.O., 1937. 


like a pit containing hot water, for silting 
wood in a rice factory, which is used for the 
purposes of the factory, should be fenced in 
such manner as to be completely unapproach- 
able. It is sufficient if it is fenced in such 
a way that nobody would cross that way and 
fall into the pit by accident. Where the pit, 
which contained hot water and into which an 
employee in the factory fell and was fatally 
scalded was fenced on three sides but the 
fourth side was left open for approach and 


did not ordinarily contain very hot or other 
injurious substance. Held, that the manager 
was not liable to be convicted for not obser- 
ving Rule 72 (1) of the Rules framed under 
the Factories Act and for failing to fence 
the pit, because, firstly, the pit was fenced 
and secondly, it was not a pit which ordi- 
narily contained any hot or injurious subs- 
stance. A.I.R. 1939 Pat. 46=20 Pat.L.T. 
95=1939 P.W.N. 133. 

Sec. 81. — This section does not apply to a 
manager; it was inserted, primarily, if not 
entirely for the benefit of the inspecting staff. 
It cannot be said that the manager is acting 
under the Act. 1938 N.L.J. 217=1938 Nag. 
406. 
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THE FATAL ACCIDENTS ACT (XHI OF 1855).* 

[2 7th March, 1855. 

An Act to provide compensation to families for loss occasioned by the death of 
a person caused by actionable wrong. 

Whereas no action or suit is now maintainable in any Court against a 
Preamble person who, by his wrongful act, neglect or default 

may have caused the death of another person, and it 
is often times right and expedient that the wrong-doer in such case should be 
answerable in damages for the injury so caused by him; It is enacted as 
follows : — 

1 . Whenever the death of a person shall be caused by wrongful act, neg- 

Suit for compensation lect or <&?!**•. aa 5* act > ne £ leC * °T de£a ^ S /“? 
to the family of a person as would (if death had not ensued) have entitled the 

for loss occasioned to it by party injured to maintain an action and recover 
his death by actionable damages in respect thereof, the party who would have 
wrong * been liable if death had not ensued shall be liable to 

an action or suit for damages, notwithstanding the death of the person injured, 
and although the death shall have been caused under such circumstances as 
amount in law to felony or other crime. 


LEG, REF. 

a Short title, “The Indian Fatal Accidents 
'A''*- *855. See the Indian Short Titles Act 
(XIV of 1897). 

Based on the Fatal Accidents Act, 1846 
(9 & 10 Viet., c. 93). 

This Act has been declared to be in 
force in the whole of British India, ex- 
cept as regards the Scheduled Districts by 
the Laws Local Extent Act, 1874 (XV of 
1874), S. 3. 

Sec. 1. — To establish civil liability under 
the Act against any person, it must be pro- 
ved either that he actually committed the 
wrongful act himself, or at least, that he 
actively aided or abetted its commission 
and so took part directly in causing it. 
16 I.C. 491=117 P.R. 1912. It is not 
enough that he knew that the Act was 
.likely to be committed or that it was 
committed in the prosecution of a com- 
mon object. (Ibid.) Under Act XIII of 
1855, in order that damages may be claim- 
ed, it is sufficient if a person by his wrong- 
ful act, neglect or default shall have caused 
the death of another person. These words 
do not mean that death must be the direct 
result of the injury caused. Damages may 
be claimed where the death was due to the 
injury caused by the striking having become 
septic. 144 I.C. 820=34 P.L.R. 656=1933 
L. 770. Where a death is caused by wrong- 
ful act, the right of heirs of deceased to sue 
for damages is governed by the principle 
of the Act even where the Act is not in 
force. 64 I.C. 311. If a person who has 
obtained a decree under the Fatal Accidents 
Act dies after decree, his legal representa- 
tives are entitled to the benefit of the de- 
cree. 103 I.C. 297. The word “represen- 
tative" in the Act has not the same meaning 
as “legal representative” under the Civil 
Procedure Code. It does not mean only 
executor or adminstrator, but includes all 
oj any of the persons for whose benefit a 


suit can be brought under the Act 1935 
B. 333=159 I.C. 363=37 Bom.L.R. 410. 

Basis of Compensation. — No very defi- 
nite rule has been laid down as to how many 
years* income should be allowed as compen- 
sation to the heirs of the deceased in a suit 
under the Act Every thing is to be taken 
into accountpossibility of the earner's death, 
his age and earning capacity for calculating 
the amount of damages. 101 I.C. 642=1927 
L. 417. See also 59 M. 402=1936 M. 247 
=70 M.L.J. 115. In assessing the dama- 
ges in respect of a fatal accident many fac- 
tors have to be considered in arriving at 
the amount which the claimant or depen- 
dent of the deceased is entitled to in res- 
pect of his or her future maintenance 
(e.g.) the possibility of his or her early 
death, of the deceased dying from other 
causes and of the deceased losing the em- 
ployment on which he was enaged and be- 
ing unemployed. The defendant is not en- 
titled to a sum calculated on a number of 
years from the moment of her loss. Allow- 
ance must also be made for the fact that 
the defendant is receiving a lump sum. 

1938 Mad. 117=1937 M.W.N. 921=46. L. 
W. 452. Assessment of damages under 
the Fatal Accidents Act must necessarily 
be rough and approximate, but it should 
not be arbitrary or whimsical. It should 
not be made merely with reference to the 
plaintiff's requirements, but where the evi- 
dence establishes that the plaintiff’s requi- 
rements were being fairly met by the de- 
ceased on whom they were dependent, the 
Court would be justified in assessing the 
damages on that basis. (1939) 1 M-L.J. 
143=1938 M.W.N. 1241=48 L.W. 865t= 

1939 Mad. 261. Where a person is killed 
on account of the negligent driving of the 
car, and the relatives of the deceased sue 
for damages under the Fatal Accidents 
Act, the damages must be fixed solely with 
reference to the pecuniary loss sustained by 
the relatives of tfie deceased in respect of 
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past contributions or in respect of reason- 
able expectation of future pecuniary benefit 
from the deceased. The plaintiffs must ad- 
duce evidence affording a reasonable basis 
for the ascertainment of the pecuniary loss 
so inflicted. If no such evidence is adduced 
and there is no proof of pecuniary loss, no 
compensation can be awarded. 59 M. 402 
=42 L.W. 327=1936 M. 1 247=70 M.L.J. 
155. In a suit by the heirs of a person 
dying as a result of motor . accident, for 
damages under the Fatal Accidents Act, al- 
though the deceased is proved to have been 
guilty of negligence, the claim will succeed, 
if the effect of the deceased's negligence 
could have been avoided by the exes else of 
reasonable care on the part of the driver 
of the vehicle. 163 I.C. 957=1936 R. 295. 

In cases arising under Fatal Accidents Act, 
actuarial tables of Insurance Company af- 
ford a good basis for calculation of "nor- 
mal expectation of life” of the deceased. 
162 I.C. 336=1936 L. 362. Reasonable sum 
and not actual loss is to be awarded. Length 
of life and value to the plaintiffs determine 
the amount of compensation. 96 l.C. 403 
=1926 N. 271. See also 59 M. *02=43 L. 
W. 327=1936 M. 247=70 M.L.J. 155. Value 
of life depends on the earning capacity of 
the deceased. 96 I.C 681=1926 A. 703 
’(1922 C. 317, Foil.). The principle, on 
which compensation under the Act will be 
awarded is the same as that under Lord 
Campbell's Act in England. It is compen- 
sation for the loss of the actual pecuniary 
benefit which the beneficiaries might reason- 
ably have expected to enjoy, had the man 
not been killed. [38 T.L.R. 899 and (1922) 

1 K.B. 329. Rel. on] 29 Bom.L.R. 402=102 

I. C. 400=192 7 B. 357. "Where the sole 
source of income of the deceased was cul- 
tivation by personal labour, the probable 
duration of the capacity of the deceased to 
supply labour for cultivation must be taken 
into consideration while assessing damages 
for his death. 1927 A. 684, following 42 L.‘ 

J. Ex. 153. In a suit for damages, any 
fine realised from the defendant and paid 
to the plaintiff in the criminal case against 
the defendant should be taken into consi- 
deration. 1927 A. 684. In a suit for da- 
mages under the Act no sentimental con- 
siderations are relevant. The plaintiff can- 
not get higher damages because the de- 
ceased was brutally murdered by the de- 
fendant than if the death had been due 
merely to an error of judgment. 1927 A. 
684. See also 4 M.L.T. 238. In ashessing 
damages under the Act, one cannot take 
into consideration the mental suffering of 
the survivors. The fact therefore that the 
widow of the deceased, being a Brahmin, 
cannot re-marry* cannot have chtldten and 
is thus left at the early age of 16 vears a 
widow for the rest of her life is for this 
purpose an irrelevant consideration 1937 
Nag. 354=I.L.R. (1938) Nag. 54. Appel- 
ate Court should not set aside award of 
kwer Court unless it is capricious or un- 
rcasbnable. See 96 I.C. 278=1926 A. 702. 


[S. i 


High Court would not interfere if the 
amount awarded is sufficient protection or 
reasonable compensation. 96 T.C. 681=1926 
A. 703. Whilst the erection of a wall upon 
land is an ordinary user of the land, never- 
theless it is an uncommon occurrence for a 
wall to fall, and when it does fall an expla- 
nation should be forthcoming from those 
who are responsible for its repair. Where 
the owner of the wall fails to carry out the 
necessary repairs which are required, allow- 
ing it to get into a serious defective con- 
dition, he fails to use ordinary care and 
skill, and is guilty of a breach of duty and 
neglect. If as a result the wall falls and 
causes death to persons using a public la- 
trine built against the wall and adjoining 
it, the owner of the wall is liable in dama- 
ges to the wife, husband or children of the 
persons killed. 1937 M.W.N. 921=46 L. 
W. 452=1. L.R. (1938) Mad. 233=1938 M. 
117. Liability for damages under — Motor 
car — Accident causing death — Mortgagee 
without possession of car not liable he not 
being its "owner”. 1935 B. 333=359 I.C. 
363=37 Bom.L.R. 410. 

Funeral Expenses. — Funeral expenses 
and expenses alleged to have been Incurred 
in the Police Court cannot be recovered in 
an action under the Act. 61 C. 480=38 
C.W.N. 520=1934 C. 655. 

Who can Institute Suit. — "Representa- 
tive” meaning of. See 28 M. 479=15 M. 

L .J. 363 . The word "representative” in the 
Act has a special meaning of its own. It 
has not the same meaning as “legal repre- 
sentative” in the C.P.Code. It means and in- 
cludes all or any of the persons for whose 
benefit a suit under the Act could be main- 
tained. It is not a surplusage in the case 
of Europeans and Eurasians and where 
there is no executor or administrator, the 
wife and children are entitled to maintain 
the action. 38 C.W.N. 520=61 C. 480= 
1934 C. 655. Court has power to divide 
damage claimed and award between some 
only of the parties for whose benefit the 
claim is made. 1922 C. 317. Compensa- 
tion for death caused by railway accident 
— Discretionary with Court in apportion- 
ing among relatives — Circumstances to be 
taken into consideration — “Child” — Mean- 
ing. 22 LG 846=52 P.R. 1914. For pur- 
poses of awarding compensation under this 
section a son adopted after the death of the 
deceased is not a 'child' within the meaning 
of the section. (Ibid.) A co-parcener of 
the deceased man is not entitled to com- 
pensation under the Act. Compensation 
should be awarded looting to the mem- 
bers of the family of the deceased. 105 P. 
R. 1915=32 I.G 18. See also 70 M.LJ. 
155. In a claim for damages under the Act 
the reasonable expectation of pecuniary ad- 
„ vantage by the relatives remaining alive 
; may be taken into account by a jury and 

• damages assessed as the probable pecuniary 

• loss thereby occasioned. 69 I.G 854. 
^Landlord and tenant — Dwelling house in a 

bad state of repair — Licence to the priyies 
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i[*. * *] Every such action or suit shall be for the benefit of the wife, 
husband, parent and child, if any, of the person whose death shall have been so 
caused, and shall be brought by and in the name of the executor, administrator 
or representative of the person deceased ; 

and in every such action the Court may give such damages as it- may 
think proportioned to the loss resulting from such death to the parties respec- 
tively, for whom and for whose benefit such action shall be brought; and the 
amount so recovered, after deducting all costs and expenses, including the costs 
not recovered from the defendant, shall be divided amongst the before men- 
tioned parties, or any of them, in such shares as the Court by its judgment or 
decree shall direct: 

2. Provided always that not more than one ac- 
Not more than cne suit t ; on or su ft s h a ii brought for, and in* respect of 
to be brought. the same subject-matter of complaint *[* ****]: 


LEG. REF. . 

1 The words “And it is enacted further 
that” were repealed by Act X of 1914, Sch. 
II. 

2 The words “and that every such action 
shall be brought within twelve calender 
months after the death of such deceased 
person” were repealed by the Limitation 
Act (IX of 1871). For Imitation, see now 
the Indian Limitation Act (IX of 1908). 


—Privy portion collapsing — Tenant killed 
—Right of heirs to sue for damages. 29 
Bom.L.R. 78. The fact that the deceased 
in some way provoked the quarrel as a re- 
sult of which he died, is immaterial so far 
as regards the claim for damages under the 
Act is concerned. (Ibid.) The test of in~ 
jury under this section, is not the legal lia- 
bility alone, but the reasonable expectation 
of pecuniary advantage by the deceased’s 
remaining alive. 112 P.R. 1913=20 I.G 
425. The reasonableness of the expectation 
is largely founded upon a record of pecuni- 
ary benefit received in the past and there 
must be something more than a mere spe- 
culation in the future. (Ibid.) (16 B. 254, 
Expl.). See also 1 A. 60. Nothing can be 
allowed to the survivors as compensation 
for mental suffering. See 4 M.L.T. 238 and 
cases referred to therein. 1927 A. 684. 
Effect of contributory negligence. See 85 
P.R. 1894. In estimating the amount of da- 
mages to be awarded in an acticn under 
the Act, the Court must take into account 
all the circumstances which are material 
for considering the pecuniary loss sustained. 
The Court must view the matter broadly. 
52 C. 602=89 LG 679= 1925 C. 893. Death 
caused by negligence of Railway— Legal 
representatives — Suit for loss ot currency 
notes in possession of deceased — Maintain- 
ability. 6 L. 451=90 I.C. 1026=1925 L. 
636. Where an amount is paid to a Hindu 
widow under a private settlement as com- 
sentation to herself and her children for the 
death of her husband caused by a fatal ac- 
cident, the amount must be apportioned 
between the widow and the children on the 
same principles which would have applied if 
the amount had been recovered by a suit 


or action in which case the Court fixing 
the amount of compensation apportions the 
amount among the dependents in propor- 
tion to the loss caused to each by the death 
of the deceased. There is no hard and| fast 
rule as to the proportion in .which the 
amount has to be divided where there are 
a number of persons suffering injurv by the 
death of a relation on whom they were all 
dependant. Roughly the son and widow 
may be given equal shares, and a daughter 
a half of what a son takes. 1945 M.W.N. 
755=58 L.W. 647= (1945) 2 M.L.J. 550. 

Plaint — Averments in. — A plaint in a 
suit under the Act has to be very carefully 
drawn and should give full particulars of the 
person or persons for whom or on whose 
behalf the action has been brought and of 
the nature of the claim in respect- of which 
damages are sought to be recovered. 61 C. : 
480—38 C.W.N. 520=1934 C. 655. See also 
38 C.W.N. 551=1934 C. 632=59 C.LJ.I 
391. If all the persons for whose benefit 
the suit should have been brought are the 
plaintiffs and no further action can be 
brought in respect of the same subject- 
matter of the complaint, the purpose of* the 
Act is served. So a suit by the wife and 
children is in order even if it is expressed 
to be for the benefit of the wife alone, where 
the children have' agreed to forego their 
claim to compensation. 61 C. 480=38 C 
W.N. 520=1934 G 655. Suit for damages 
against several wrong-doers — No ^ joint tort 
— Joint decree against all is Justified. See 
* I.L.R, (1939) Mad. 306=(1939) 1 M.LJ. 
143=1939 M. 261=1938 M.W.N. 1241. 

Scale of Costs for Pleader, in case where 
damages are awarded under this Act: see 
52 C. 602=89 I.C. 679=1925 C. 893. 

Secs. 1 and 2. — The cause of action for a 
suit under the Act is the loss resulting to 
the plaintiffs from the death of the deceased; 
and “loss” means the loss of pecuniary be- 
nefit vtfiich the plaintiffs* would have got 
from the deceased if he had not died. The 
action is purely compensatory, and plain- 
tiffs are entitled to compensation in respect 
of their reasonable expectation of the value 
of the services of the deceased which have 
been lost to them ever. 1935 B. 333=37 
Bom.L.R. 410=159 I.C. 363. 

Sec. 2. — Act does not create fresh liability 
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Provided that, in any such action or suit, the executor, administrator or 
_ . . , . . . representative of the deceased mav insert a claim for 

mS a be added? ° S and recover any pecuniary loss to the estate of the 

deceased occasioned by such wrongful act, neglect or 
default, which sum, when recovered, shall be deemed part of the assets of the 
estate of the deceased. 

3. The plaint in any such action or suit shall give a full particular of the 

person or persons for whom, or on whose behalf, 

. Plaintiff shall deliver par- suc h ac tion or suit shall be brought, and of the 
ticuiars, e c. nature of the claim in respect of such damages shall 

be sought to be recovered. 

4. The following words and expressions are intended to have the meaning 

* x ^ , hereby assigned to them respectively, so far as such 

Interpretation clause. meanbgs are not e^ded hv the context or by the 

nature of the subject-matter; that is to say 1 [* * *] the word “person” shall 
apply to bodies politic and corporate; and the word “parent” shall indude 
father and mother* and grandfather and grandmother; and the word “child” 
shall include son and daughter and grandson and grand-daughter and step- 
son and step-daughter. 


THE FEDERAL COURT ACT (XXV OF 1937). 

[7th October, 1937. 

An Act to empower the Federal Court to make rules for regulating the service 
of processes issued by the Court . 

Whereas it is expedient to confer upon the Federal Court a supplemental 
power which is necessary for the purpose of enabling the Court more effectively 
to exercise the jurisdiction conferred upon it by or under the Government of 


India Act, 1935 ; It is hereby enacted as 


LEG. REF. 

^-Certain words repealed by Act X of 
1914. 

*Step-father and Step-mother are de- 
signedly omitted. 

but only provides procedure for enforcing 
the liability under the ordinary law. 6 L. 
455=90 I.C. 1026=1925 L. 636. The sec- 
tion has no application to a suit instituted 
against the wrong-doer. 23 M.LJ. 255= 
17 I.C. 226 (13 B. 677 ; 28 M. 487, Foil.). 

Sec. 3: Plaint — Contents of — Particulars 
— The plaint in a suit under the Act should 
not only give full particulars of the person 
or persons for whose benefit or on whose 
behalf the suit is brought, but also the 
particulars of the nature of the toss for 
which damages are claimed. 1935 B. 333 
=159 I.C. 363=37 Bom.L.R. 410. The 
failure to give particulars of all the benefi- 
ciaries in a suit ^ for a claim under the Fatal 
Accidents Act is a defect in form. 38 C. 
W.N. 551 f= 59 C.L.J. 391=1934 C. 632. See 
also 61 C. 4JB0=1934 C. 655=151 I.C. 680. 
,P*w»er application for leave to sue under 
Pul Accidents Act. — An application for 
leave to file m suit, urtdef the Fatal Acci-: 


follows : — 


dents Act, in forma pauperis, which dolfes 
not state the full particulars of the bene- 
ficiaries as required by S. 3 of the Act, is 
liable to be rejected. 59 C.L.J. 394=1934 
C. 712. 

Federal Court Rules (1942)* O. 15, Rr. 

6 and 7 and Limitation Act (IX of 1908). 
'S. 5. — When it was discovered that one of 
the respondents to an appeal was dead on 
the date of the filing of the appeal, an appli- 
cation was made to the Federal Court that 
the name of his legal representative may 
be entered as a respondent to the appeal in 
place of the deceased. On the objections 
by the legal representative that the appli- 
cation should be on terms of 0 . 15, R. 6 of 
the Federal Court Rules have been filed in 
the High Court and not in the Federal 
Court and that there -was no sufficient cause 
for the delay in talcing the proper steps. 

Held, that the case did not fall within 
the first of the two categories contemplated 
by R. 6 of O. 15 because the deceased per- 
son was not in the eye of the law a party 
to the appeal as originally preferred as he 
had died before the filing of the appeal. The 
addition of parties referred to in the rule 
cannot cover the representative of a party 
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Short- title. 


2 . 


1.. This Act may be called The Federal 
Court Act, 1937. 

The Federal Court may make rules for regulating the service of.pro- 
_ . ti •. 1 « -x cesses issued by the Court, including rules requiring 

to make r ole s e<ler 0UTt a nigh Coui*t from "which an appeal has been pre- 
fc ferred to the Federal Court to serve any process 

issued by the Federal Court in connection -with that appeal. 


THE FEDERAL COURT ACT (XXI OF 1941). 

.... [26 th November, 1941. 

An Act to empower the Federal Court to make rules for regulating the presen- 
tation of appeals lying to that Court. 

Whereas it is expedient to empower tbe Federal Court to make' rules for 
regulating the presentation of appeals lying to that Court, and for that purpose 
to repeal those provisions of the Code of Civil Procedure, 1908, which now 
regulate that matter; 

It is hereby enacted as follows : — 


Short, title and commence- 1. (1) This Act . may be called Tot Federal 

Court Act, 1941. 

(2) It shall come into force on such date as the Central Government may, 
by notification in the Official Gazette, appoint. 

• Repeal of section 1 1 r-A and Section 111-A of the Code of Civil Proce- 

gde 17 of Order XLV of the dure, 1908, and rnle 17 of Order XLV of the First 
First Schedule .Act V of 1908. Schedule to the said Code shall be omitted. 


3. The Federal Court may, with the approval of the Governor-General in 

Power of Federal Court ^««tion, make rules for regulating the piresen- 
to make rules. tation and prosecution of appeals lying to that Court, 

including rules relating to the furnishing of security 
for costs, the proceedings, if any, to be had in High Courts in connection 
with such appeals, and the preparation and transmission to the Federal Court 
of the records in snch appeals. 


THE INDIAN (FEDERAL COURT JUDGES) ACT, 1942, 

(5 and 6 Geo. 6, Ch. 7.) 

[2 6th February, 1§4£. 

An Act to extend the power of the Governor-General of India to make acting* 
appointments of Judges of the Federal Court . 


Be it enacted by the Kind’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows s— 


Amendment of 8. 202 of 
the Government of India 
Act, 1935, 26 Geo. T and 
I, Edw. See. 2. 


1. (1) At the end of section two hundred and 

two of the Government of India Act, 1935, there 
shall be added the following 1 sub-section : — ^ 


In who se favour a decree had "been passed. B. 
7 also shows that the addition spoken ox in 
R. 6 refers to an addition necessitat- 
ed by a party already on t he record 
“undergoing a change of status 5 7 . Where the 
appeal has to be preferred for the first time 
against the heir of a person in whose favour 
the lower Court had passed a decree, the 
mere fact, that an appeal had already been 
preferred as against other persons wiU a °t 


justify the application being treated merely 
as one to add a party. Even if it be so in 
form, it is in substance an appeal preferred 
against him for the first time, and it is only 
on that footing that the question of the ap- 
plication of S. 5 of the limitation Act to 
such cases will arise. Seld, further, that 
the circumstances the delay must be held to 
have been satisfactorily explained. 1940 E. 
L.J. 25=50 O.W.N, (F.R.) 5=A.I.R. 
1946 F,C. 13= (1946) 1 MJaJ. 327 (P.O.J* 
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“(2) If tiie Governor-General in his discretion is satisfied, after consi- 
dering a report from the Chief Justice of India — 

(a) that in view of some personal interest which any Judge of the 
Federal Court has in the decision of any particular case, or of some part which 
any judge of the Federal Court has already taken, as judge or counsel or 
otherwise, in or in relation to any particular case (whether or not while it was 
before the Federal Court), that judge ought not to take part in the hearing and 
determination thereof, and 

(b) that without Judge there are not sufficient Judges of the Federal 
Court available to sit for that purpose. 

the Governor-General may in his discretion appoint a Judge of a High 
Court who is duly qualified for appointment as Judge of the Federal Court 
to act temporarily as a Judge of that Court, and the person so appointed shall, 
unless the Governor-General in his discretion thinks fit to revoke his appoint- 
ment, be deemed to be a Judge of the Federal Court until that case has been 
heard and determined by the Federal Court.” 

(2) The amendment made by this Act in the Government of India Act, 
1935, shall be deemed to have been made therein immediately before the passing 
thereof. 

(3) A copy of the said Act giving effect to — 

(a) the amendments mentioned in sub-section (2) of section seventeen 
of the India and Burma (Miscellaneous Amendments) Act, 1940 ; and 

(5) the amendment made by this Act. 

shall be prepared and certified by the Clerk of the Parliaments and 
deposited with the Rolls of Parliament, and His Majesty’s printer shall print 
in accordance with the copy so certified all copies of the Government of India 
Act, 1935, which are printed after the said copy has been so prepared, certified 
and deposited. 

Short *ifw 2. This Aet may be cited as The India 

(Federal Court Judges) Act, 1942. 


T ing FEDERAL COURT ('SUPPLEMENTAL POWERS) ACT 

(XXVI OP 1942). 

[1st October, 1942. 

An Act to confer supplemental powers on the Federal Court. 
Whereas it is expedient to confer certain supplemental powers on the 
Federal Court; 

It is hereby enacted as follows: — 

1. This Act may he called The Federal Court 
(Supplemental Powers) Act, 1942. 

2. The Federal Court shall have power to delegate to the Registrar of 

, . . „. . Ihe Court or any other official of the Court, by name 

or generally by designation, any judicial, quasi- 
judicial and non- judicial duties and the Registrar or such official in the dis- 
charge of any such delegated duties shall have power to administer oaths. 


Short title- 


THE INDIAN FINANCE ACT (XV OP 1930). 

[Amended by Acts XXXII of 1934 <md XX of 1937.] 

[28 th March, 1930. 

An Act *[* * *] to fix rates of income-tax *[* * •]. 

Whereas it is expedient 1 [* *] *[* *] to fix rates of income-tax; 

It is hereby enacted as follows. — 


LEG. REF. 

1 Omitted by Act XX of 1937; sub-sec. 3 


of see. 1 and sees. 2, 3, 5, 7, 8, 9 and Seh. 
XT omitted by Act XX of 1937. 
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Short title, extend and j. (!) This Act may be called The Indian 
duration. FINANCE ACT, 1930 . 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

( 3 ) [Omitted by Act XX of 1937 .] 

2 . [Omitted by Act XX of 1937 ]. 

3. [Omitted by Act XX of 1937.] 

4. Amendment of Schedules II and III to Act VIII of 1894/ [Omitted 
by Act XXXII of 1934]. 

4-A. Amendment of Schedule II, Act VIII of 1894. [Omitted by Act 
XXXII of 1934]. 

5. [Omitted by Act XX of 1937]. 

8. (1) Income-tax for the year beginning on the 1st day of April, 1930, 

income-tax and super- shall be charged at the rates specified in Part I of 

the third Schedule. 

(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1930, shall, for the purposes of section 55 of the Indian Income-tax Act, 
1922, be those specified in Part II of the Third Schedule. 

(8) Por the purposes of the Third Schedule “total income” means total 
income as determined, for the purposes of income-tax or super-tax, as the 
case may be, in accordance with the provisions of the Indian Income-tax 
Act, 1922. 

7. [Omitted by Act XX of 1937.] 

8. [Omitted by Act XX of 1937.] 

9. [Omitted by Act XX of 1937.] 

SCHEDULE I. 

[Omitted by Act XXXII of 1934.] 

SCHEDULE n. 

Schedule to be inserted in the Indian Post Office Act, 189? 

[Omitted by Act XX of 1937.] 

[See section 5.] 

SCHEDULE m. 

r See section 6.] 

PART I. 

Rates or Income-tax. 

A. In the case of every individual, Hindu undivided family, un- 

registered firm and other association of individuals not 
being a registered firm or a company — 

(1) When the total income is less than Rs. 2,000 

(2) When the total income is Rs. 2,000 or upwards, but is 

less than Rs. 5,000. 

(3) When the total income is Rs. 5,000 or upwards, but is 

less than Rs. 10,000. 

(4) When the total income is Rs. 10,000 or upwards, but is 

less than Rs. 15,000. 

(5) When the total income is Rs. 15,000 or upwards, but is 

less than Rs. 20,000. 

(6) When the total income is Rs. 20,000 or upwards, but is 

less than Rs. 30,000. 

(7) When the total income is Rs. 30,000 or upwards, but is 

less than Rs. 40,000. 

(8) When the total income is Rs. 40,000 or upwards 

B. In the case of every company and registered firm whatever its 

total income. 


Rate. 


m. 

Five pies in the rupee. 

Six pies in the rupee. 

Nine pies in the rupee. 

Ten pies in the rupee. 

One anna and one pie in 
the rupee. 

One anna and four pies in 
the rupee. 

One anna and seven pies 
in the rupee. 

One anna and seven pies 
in the rupee. 
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, . past n. 

Bates op Super-tax-. 

In respect of the excess over fifty thousand rupees of total income- 
fa) in the case of every company • • 

(i) in respect of the first twenty-five thousand rupees of the 
excess. 

{«) for every rupee of the next twenty-five thousand rupees 
of such excess* . „ . . , - 

(b) in the case of every individual, unregistered firm and other 

association of individuals not being a registered firm 

or a company, for every rupee of the first filly thousand 

rupees of such excess. 

(c) in the case of every individual, Hindu undivided femily, 

unregistered firm and other association of individuals 
not being a registered firm or a company — 

(i) for every rupee of the second fifty thousand rupees 
of such excess. 

(ti) for every rupee of the next fifty thousand rupees 
of such -excess. 

(*«) for every rupee of the next fifty thousand rupees 
of such excess. _ , 

(iv) for every rupee of the next fifty thousand rupees 
of such excess. „ _ 

(r) for every rupee of the next fifty thousand rupees 
of such excess. 

(pi) for every rupee of the next fifty thousand rupees 
of such excess. 

(pH) for every rupee of the next fifty thousand rupees 
of such excess. 

(cut) for every rupee of the next fifty thousand rupees 
of such excess. 

(fx) for every rupee of the next fifty thousand rupees 
of such excess. 

(x) for every rupee of the remainder of the excess 


Rate.* 

One anna in the rupee. 
ML 

One anna and one pie in 
the rupee. 

One anna and one pie 
in the rupee. 


One anna and seven pies 
in the rupee. 

Two annas and one pie 
in the rupee. 

Two annas and seven pies 
in the rupee. 

Three annas and one pie 
in the rupee. 

Three annas and seven pies 
in the rupee. 

Four annas and one pie 
in the rupee. 

Four annas and seven pies 
in the rupee. 

Five annas and one pie 
in the rupee. 

Five annas and seven pies 
in the rupee. 

Six annas and one pie 
in the rupee. 


THE INDIAN FINANCE ACT (1931). ' 

ryj}. — Amended by the Indian Finance (Supplementary and Extending) Act, 1931 ; Act 
XXVIII of 1933 ; Act XXXII of 1934 and Act XX of 1937.1 

An Act H* * *] to fix rates of income-tax- and super-tax l [* * * *]. 

Whereas it js expedient x [* * *] to fix rates of income-tax and super-tax 
if* # *] ; It is hereby enacted as follows: — 

1 . * 1. (1) This Act may be called The Indian- 

Short We and extent. Finance Act, 1931. 

(2) It extends to th whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

2. [Omitted by Act XX of 1937.] 

3. Amendment of Schedule II to Act VIII of 1894. [Repealed by Act 
XXXII of 1934, Sch. III.] 

4. Additional customs duties. [Repealed by Act XXXII of 1934.] 

5. [Omitted by Act XX of 1937.] 

6. [Omitted by Act XX of 1937.] 

7. (1) Income-tax for the year beginning on 

Income-tax and super-tax. the 1st day of April, 1931, shall be charged at the 
rates specified in Part I of the Fourth Schedule. 

(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1931, shall, for the purposes of S. 55 of the Indian Income-tax Act, 1922, 
he those specified in Part II of the Fourth Schedule. 

(3) For the purposes of the Fourth Schedule, “total income” means 
total income as determined, for the purposes of income-tax or super-tax, as the 
case may be, in accordance with the previsions of the Indian Income-tax Act, 
1982. 


LEG. REF. 

1 Omitted by Act XX of 1937, 
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8. [Omitted by Act XX of 1937.] 

8. [Omitted by Act XX of 1937.] 

10. [Omitted by Act XX of 1937.] 

SCHEDULE I. 

[Repealed by Act XXXII of 1934.] 
SCHEDULE II. 

[Repealed by Act XXXII of 1934, Sch . III.] 
SCHEDULE III. 

[Omitted by Act XX of 1937.] 
SCHEDULE IV. 

[See section 7.] 

PART I. 

Hates op Income-tax. 


A. In the case of every individual, Hindu undivided family, un- 
registered firm and other association of individuals not being 
a registered firm or a company — 

S When the total income is less than Rs. 2,000 

When the total income is Rs. 2,000 or upwards, but is 
less than Rs. 5,000. 

(3) When the total income is Rs. 5,000 or upwards, but is 
less than Rs. 10,000. 

(4) When the total income is Rs. 10,000 or upwards, but is 
less than Rs. 15,000. 

{5) When the total income is Rs. 15,000 or upwards, but is 
less than Rs. 20,000. 

(6) When the total income is Rs. 20,000 or upwards, but is 
less than Rs. 30,000. 

(7) When the total income is Rs. 30,000 or upwards, but is 
less than Rs. 40,000. 

(8) When the total income is Rs. 40,000 or upwards, but is 
less than Rs. 1,00,000. 

(9) When the total income is Rs. 1,00,000 or upwards. 


B/ ■ In the case of every company and registered firm whatever its 
total income. 


PART II. 

Raxes of Supeb-tax. 


In respect of the excess over thirty thousand rupees of total income — 

(1) in the case of every company — 

(а) in respect of the first twenty thousand rupees of such 

excess. 

(б) for every rupee of the remainder of such excess . . 

(2) ( a ) in the case of every Hindu undivided family — 

(t) in respect of the first forty-five thousand rupees of such 
excess. 

(») for every rupee of the next twenty-five thousand 
rupees of such excess. 

(£) in the case of every individual, unregistered firm and 
other association of individuals not being a registered 
firm or a company — 

(*) for every rupee of the first twenty thousand rupees 
of such excess. 

(ti) for every rupee of the next fifty thousand rupees 
of such excess. 

[c] in the case of every individual, Hindu undivided family, 
unregistered firm and other association of individuals 
not being a registered firm or a company — 

(t) for every rupee of the next fifty thousand rupees 
of such excess. 

(it) for every rupee of the next fifty thousand rupees 
of such excess. 

(in) for every rupee of the next fifty thousand rupees 
of such excess. 

(f ») for every rupee of the next fifty thousand rupees 
of such excess. 

(v) for every rupee of the next : fifty t h o usand rupees 
of such excess.- 


Rate. 


mu'. 

Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee. 

One anna and four pies in the 
rupee. 

One anna and seven pies in 
the rupee. 

One anna and eleven pies 
in the rupee. 

Two annas and one pie in 
the rupee. 

Two annas and two pie* in 
the rupee. 

Two a nnas and two pie* in 
the rupee. 


Rate. 

Mil. 

One anna in the rupee. 

Mil. 

One anna and three pies in 
the rupee. 

Nine pies in the rupee. 

One anna and three pies in the 
rupee. 


One anna and nine pies in 
rupee. 

Two annas and three pies in 
the rupee. 

Two annas and nine pies in 
the rupee. 

Three annas and three pies 
in the rupee. 

Three annas and nine pies in 
the rupee. 



The Qtiro Court ; Manual (Imperial Aqts). 


[Soh. 


(w) for every rupee of the next fifty thousand rupees 

of such excess. 

(vii) for every rupee of the next fifty thousand rupees 
of such excess. 

(vii t) for every rupee of the next fifty thousand rupees 
of such excess. 

(ix) for eveyy rupee of the next fifty thousand rupees 
of such excess* 

(x) for every rupee of the remainder of such excess. . 


Rate. 

Four a n nas and three pies in 
the rupee. 

Four a nn as and nine pies in 
the rupee. 

Five annas and three pies in 
the rupee. 

Five annas and nine pies in 
the rupee. 

Six a nn as and three pies in 
the rupee. 


THE INDIAN FINANCE (SUPPLEMENT ABIT AND EXTENDING) 
AMENDMENT ACT (IV OF 1932). 

[5th March, 1932. 

An Act to amend the Indian Finance (Supplementary and Extending ) Act 
193 1, for a certain purpose . 

[ Omitted by Act XX of 1937.] 


. • ; . THE INDIAN FINANCE ACT (VII OF 1933). 

[NJS. — Amended by Acts XXXII of 1934 and XX of 1937.] 

[31s* March, 1933. 

Ajii Act 1 [* * *] to fix rates of income-tax and super-tax [ # • # ] 1 

• ' • Whereas it' is expedient [******••• *] to fix rates of income- 
tax : apd super-tax, *[* • * ].. It is hereby enacted as follows: — 

r$ flw-Mfi* 1* (1) This Act may be called The. Indian 

Short Wfe **3 extent, p^^^ 1933 . 

. . (2) It extends to the whole of British India, including British 

Baluchistan and the Sonthal Parganas. 

2. [Omitted by Act XX of 1937.] 

3. Amendment of Schedule II to Act VIII of 1894. [Omitted by Act 
XXXII of 1934, Sch. III.] 

4. [Omitted by Act XX of 1937.] 

. . 5. .(1) Income-tax for the year beginning on the 1st day of April, 1933, 

shall be charged at the rates specified in Part I of 
Income-tax and super-tax. the Second Schedule, increased in each case, except 

in the case of total incomes of less than two thousand 
rupees, by one-fourth of the amount of the rate. 

(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1933, shall, for the purposes of section 55 of the Indian Income-tax 
Act, 1922, be those specified in Part II of the Second Schedule, increased in 
each case by one-fourth of the amount of the rate. 

_ (3) For the purposes of the Second Schedule “total income 5 ’ means 
total income as determined for the purposes of income-tax or super-tax, as 
the ease may be, in accordance with the provisions of the Indian Income-tax 
Aet, 1922. 


... LEG. REF. 
l Omitted by Act XX of 1987.- • 
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(4) For the purpose of assessing and collecting income-tax on total 
incomes of less than two thousand rupees the In dian Income-tax Act, 1922, 
phftll be deemed to be subject to the adaptations set out in Part III of -the 
Second Schedule. 

6 . [Omitted by Act XX of 1937.] 


SCHEDULE j 

Schedule to be inserted in the Indian Post Office Act, 1898. 
[Omitted by Act XX of 1937J 


SCHEDULE II. 
[See section 5.] 
PART I. 

Rates op Income-tax. 


A. In the case of every individual, Hindu undivided family, un- 
registered firm and other association of individuals not being 
a registered firm or a company — 

(1) When the total income is Rs, 1,000 or upwards, but 
is less than Rs. 1,500. 


Rate. 


Two pies in the rupee : (Pro- 
vided that for the purpose 
of any assessment to be made 
for the year ending 31st 
March, 1934, the rate of 
income-tax applicable to 
such part of the total income 
of an assessce as is derived 
from salaries or from inte- 
rest on securities paid in the 
fina n cial year 1932-33 shall 
be four pies in the rupee, 
and for the purposes of 
refunds under sub-section 
(r) or sub-section (3) of 
section 48 in respect of divi- 
dends declared in the year 
ending 31st March, 1933, or 
of payments made in the 
said year of interest on 
securities or salaries the rate 
applicable to the total in- 
come of the person claiming 
refund shall be at the rate 
of four pies.) 


(2) When the total income is Rs. 1,500 or upwards, but is 

less than Rs. 2,000. 

(3) When the total income is Rs. 2,000 or upwards, but is 

less than Rs. 5,000. 

(4) When the total income is Rs. 5,000 or upwards, hut is 

less than Rs. 1 0,000. 

(5) When the total income is Rs. 10,000 or upwards, but is 

less than Rs. 15,000. 

(6) When the total income is Rs. 15,000 or upwards, but is 

less than Rs. 20,000. 

(7) When the total income is Rs. 20,000 or upwards, but is 

less than Rs. 30,000. 

(8) When the total income is Rs. 30,000 or upwards, but is 

less than Rs. 40,000. 

(9) When the total income is Rs. 40,000 or upwards. 

but is less than Rs. 3,00,000. 

(10) When the total income is Rs. r, 00,000 or upwards 

B, In the case of every company and registered firm whatever its 
total income. 


Four pies in the rupee. 

Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee. 

One anna and four pies in 
the rupee. 

One anna and seven pies 
in the rupee. 

One anna and eleven pies in 
the rupee. 

Two annas and one pie in 
the rupee. 

Two annas and two pks m 
the rupee. - 

Two annas and two pies in 
the rupee. 
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PART II. 

Rates op Super-tax. 

ft* freshet of the excess over thirty thousand rupees of total income — 

( 1 ) in the case of every company — 

(a) in respect of the first twenty thousand rupees of such 

excess. 

(b) for every rupee of the remainder of such excess . . 

(a) (a) in the case of every Hindu undivided family — 

(i) in respect of the first forty-five thousand rupees of such 
excess. 

(«) for every rupee of the next twenty-five thousand 
rupees of such excess. 

(b) in the case of every individual, unregistered firm and 

other association of individuals not being a registered 
firm or a company — 

(i) for every rupee of the first twenty thousand rupees 
of such excess. 

(it) for every rupee of the next fifty thousand rupees 
of such excess. 

(c) in the case of every individual, Hindu undivided family, 

unregistered firm and other association of individuals 
not being a registered firm or a company — 

(i) for every rupee of the next fifty thousand rupees 
of such excess. 

(it) for every rupee of the next fifty thousand rupees 
of such excess. 

(Hi) for every rupee of the next fifty thousand rupees 
of such excess. 

(iv) for every rupee of the next fifty thousand rupees 
of such excess. 

( 0 ) for every rupee of the next fifty thousand rupees 
of such excess. 

(ui) for every rupee of the next fifty thousand rupees 
of such excess. 

(vH) for every rupee of the next fifty thousand rupees 
of such excess. 

(vtii) for every rupee of the next fifty thousand rupees 
of such excess. 

(ix) for every rupee of the next fifty thousand rupees 

of such excess. 

(x) for every rupee of the remainder of such excess . . 

PART HI. 


Rate. 

ML 

One anna in the rupee. 

Nil. 

One anna and three pies 
in the rupee. 


Nine pies in the rupee. 

One anna and three pies in the 
rupee. 


One anna and nine pies in 
the rupee. 

Two annas and three pies In 
the rupee. 

Two annas and nine pies in 
the rupee. 

Three annas and three pies 
in the rupee. 

Three annas and nine pies in 
the rupee. 

Four annas and three pies in 
the rupee. 

Four annas and nine pies in 
the rupee. 

Five annas and three pies in 
the rupee. 

Five annas and nine pies in 
the rupee. 

Six annas and three pies in 
the rupee. 


Adaptations of the Indian Income-tax Act, 1922, to provide for the summary assessments of 
income-tax on total incomes of less than Rs. 2,000. 

1. The Income-tax Officer may, save where he has served a notice under sub-section 
(2) of flection 22 of the Ind i an Income-tax Act, 1922, make a summary assessment of the 
income of an assessee to the best of his judgment, and shall serve on tie assessee a notice 
of demand in a form to be prescribed by the Central Board of Revenue; and such notice 
shall be deemed to be a notice of demand under S. 29 of that Act. 

2. Any assessee in respect of whom such summary assessment has been made may, 
within thirty days of receipt of the notice of demand, make an application to the Income-tax 
Officer for the cancellation or revision of the assessment, and the Income-tax Officer shall, 
after examining any accounts and documents and hearing any evidence which the assessee 
may produce, and sueh other evidence as the Income-tax Officer may require, determine, by 
order in writing, the amount of the tax, of any, payable by the assessee, and such deter 
mination shal be final: 

Provided that, if any assessee making, such application files therewith a return 
of his income under sub-section (2) of S. 22 of the Indian Income-tax Act, 1922„ the appli- 
cation shall be deemed to be a return under that sub-section and shall be dealt with accord- 
ingly. 

3. A copy of an order under paragraph 2 shall be served on the assessee to whom 
it relates and shall be deemed to be a notice of demand under S. 29 of the Indian Income- 
tax Act, 1922. 

4. The above procedure shall apply also to the assessment and collection during the 
financial year 1933-34 of incomes of Rs. 1,000 and upward and less th«t Rs. 2,000 which 
mm escaped assessment in the fi nanci a l year 1932-33. 
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THE INDIAN FINANCE ACT (IX OF 1934). 

IN.B . — Amended by Acts, XXXII of 1934 and XX 1937 .] 

[ 29 th March, 1934* 

An Act H ******]to fix rates of income-tax and super-tax , 

'[* * * * *1 

Whereas it is expedient, [* * * *]* to fix rates of income-tax and 
super-tax 1 [* * * * * *]. It is hereby enacted as follows: — 


Short title and extent. 


1. (1) This Act may be called The Ikdian 

Finance Act, 1934. 


(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

2. Omitted by Act XX of 1937 .] 

3. [Repealed by Act XXXII of 1934 , Sec. 13 and Sch ///.] 

4. [Omitted by Act XX of 1937 .] 

5 . (1) Income-tax for the year beginning on the 1st day of April, 1934, 

shall be charged at the rates specified in Part I of 
Income-tax and snper-tax. the Second Schedule increased in each case, except in- 

the case of total incomes of less than two thousand 
rupees, by one fourth of the amount of the rate. 


(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1934, shall, for the purposes of section 55 of the Indian Income-tax Act, 
1922, be those specified in Part II of the Second Schedule, increased in each 
case by one-fourth of the amount of the rate. 


(3) For the purposes of the Second Schedule "total income” means total 
income as determined for the purposes of income-tax or of super-tax, as the case 
may be, in accordance with the provisions of the Indian Income-tax Act, 1922. 

(4) For the purpose of assessing and collecting income-tax on total in- 
comes of less than two thousand rupees the Indian Income-tax Act, 1922, shall 
l>e deemed to be subject to the adaptations set out in Part III of the Second 
schedule. 


6 . [Omitted by Act XX of 1937 .] 

7. [Omitted by Act XX of 1937 .] 

SCHEDULE I. 

Schedule to be inserted in the India Post Office Act, 1898. 
[Omitted by Act XX of 1937 .] 

SCHEDULE II. 

{See section 5 .) 


PART I. 

Rates op Income-tax. 

a In the case of every individual, Hindu undivided family , un~ 
registered firm and other association of individuals not being 
a registered firm or a company — 

XJEG. REF. 4> 7> and Sch. I omitted by Act XX of 

1 Omitted by Act XX of 1937 ; also sees. *937. 

C.C.M.— 321 



The Civil Court Manual (Imperial Acts) 


« 5<>2 


[Scm 


'f * ' > 

(i) When the total income is Rs. x,ooo or upwards, but is 
less than Rs. 1,500. 

(a) When’ the toal income is Rs. 1,500 or upwards, but is 
less than Rs. 2,ct&0‘. * 1 

(3) When the total income is Rs. 2,000 or upwards, but is 

less than Rs. 5,000. 

(4) When the total income, is Rs. 5,000 or upwards, but is 

less than Rs. xo,ooo. 

(5) When the total income is Rs. f 0,000 or upwards, but is 

less than Rs. 15,000. 

.(6) When the total income is Rs. 15,000 or upwards, but is 
less than Rs. 20,000. 

(7) When the total income is Rs. 20,000 or upwards, but is 

■less than Rs. 30,000., 

(8) When the total income is Rs. 30,000 or upwards, but is 

less than Rs. 40,000. 

(9) When the total income is Rs. 40,000 or upwards, but is 

less than Rs. 1,00,000. 

(10) When the total income is Rs. 1,00,000 or upwards. 

In the case of every company and registered firm whatever its 
total income. 


Rate. 

Two pies in the rupee. 

Four pies in the rupee. 

Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee. 

One anna and four pies in the 
rupee. 

One anna and seven pies in 
the rupee. 

One anna and eleven pies in 
the rupee. 

Two annas and one pie in 
the rupee. 

Two annas and two pies in 
the rupee. 

Two annas and two pies in 
the rupee. 


PART n., 

Rates of super-tax. 


“Inrespectofthe excess over thirty thousand rupees of total income — 

(1) in the case of every company — 

(a) in respect of the first twenty thousand rupees of such 

excess. 

(b) for every rupee of the remainder of such excess .. 

{2) [a) in the case of every Hindu undivided family — 

(*) m respect of the jSrst forty-five thousand rupees of such 
excess. 

(ti) for every rupee of the next twenty-five thousand 
rupees of such excess. 

(6) in the case of every individual, unregistered firm and 
other association of individuals not being a registered 
firm or a company — 

(i) for every rupee of the first twenty thousand rupees 
of such excess. 

(«) for every rupee of the next fifty thousand rupees 
of sum excess. 

(c) in the case of every individual, Hindu undivided family 
unregistered firm and other association of individuals 
not being a registered firm or a company — 

(t) for every rupee of the next fifty thousand rupees 
of such excess. 

(it) for every rupee of the next fifty thousand rupees 
of such excess. 

(Hi) for every rupee of the next fifty thousand rupees 
of such excess. 

(io) for every rupee of the next fifty thousand rupees 
of such excess. 

(0) for every rupee of the next .fifty thousand rupees 
of such excess. 

(w) for every rupee of the next fifty thousand rupees 
of such excess.* 

(wi) for every rupee of the next fifty thousand rupees 
of such excess. 

(viii) for every rupee of the next fifty thousand rupees 
of such excess. 

(for) for every rupee of the next fifty thousand rupees 
of such excess, 

<*) for every rupee of the remainder of such excess. . 


Rate. 


Nil* 

One anna in the rupee. 

Nil. 

One anna and three pies in* 
the rupee. 

Nine pies in the rupee. 

One anna and three pies in the 
rupee. 


One anna and nine pies in 
rupee. 

Two annas and three pies in 
the rupee. 

Two annas and nine pies in 
the rupee. 

Three annas and three pies 
in the rupee. 

Three annas and nine pies In 
the rupee. 

Four annas and three pies in 
the rupee. 

Four annas and nine pies in 
the rupee. 

Five annas and three pies in 
the rupee. 

five annaa and nine pies in 
the rupee. 

Six annas and three pies in. 
the rupee. 
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PART III. 

Adaptations of the Indian Income-iax Act, 1922, to provide for the summary 

ASSESSMENTS OF INCOME-TAX ON TOTAL INCOMES OF LESS THAN Rs, 2,0UU- 

1* The Income-tax Officer may, save where he has served a notice under sub- 
section (2) of section 22 of the Indian Income-tax Act, 1922, make a summary assess- 
ment of the income of an assessee to the best of his judgment, and shall serve on the 
assessee a notice of demad in a form to be prescribed by the Central Board of Revenue; 
and such notice shall be deemed to be a notice of demand under S. 29 of that Act* 

2. Any assessee in respect of whom such summary assessment has been made may* 
within thirty days of receipt of the notice of demand, make an application to the Income- 
tax Officer for the cancellation or revision of the assessment, and the Income-tax Officer 
shall after examining any accounts and documents and hearing any evidence which 
the assessee may produce, and such other evidence as the Income-tax Officer may 
require, determine, by order in writing, the amount of the tax, if any, payable by the 
assessee, and such determination shall be final: 

Provided that, if any assessee making, such application files therewith a return 
of his income under sub-section (2) of S. 22 of the Indian Income-tax Act, 1922, the 
application shall be deemed to be a return under that sub-section and shall be dealt with 
accordingly. 

3. A copy of an order under paragraph 2 shall be served on the assessee to whom 
it relates and shall be deemed to be a notice of demand urfder S. 29 of the Indian In- 
come-tax Act, 1922. 

4. The above procedure shall apply also to the assessment and collection during 1 
the financial year 1934-35 of income of Rs. 1,000 and upward and less than Rs. 2,000 
which have escaped assessment in the financial year 1933-34. 


THE INDIAN FINANCE ACT, 1935. 

[AT.jB. — R epealed in part by Act XX of 1937.] 

The following Act, which has been assented to by the Central Government 
■under the provisions of clause ( b ) of sub-section (1) of section 67-B of the 
Government of India Act, and has been expressed to be made by the Central 
Government under the provisions of sub-section (2) of the same section, is 
published in the Official Gazette, dated the 27th April, 1935. 

An Act *[* * * to fix rates of income-tax and super-tax 1 |* * *]. 

Whereas it is expedient *[* * *] to fix rates of income-tax and super- 
tax *[* * *] ; It is hereby nacted as follows: 

1. (1) This Act may be called The Indiant 

Finance Act, 1935. 


Short title and extent. 


(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

2, 3 and 4. [ Omitted by Act XX of 1937 .] 

5. (1) Income-tax for the year beginning on the 1st day of April, 1935, 

shall be charged at the rates specified in Part I of the 
Income-tax and super-tax. Second Schedule,' increased in each case, except in the 

case of total incomes of less than two thousand rupees 
falling under heading A in the said Part, by one-sixth of the amount of the rate. 

(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1935, shall, for the purposes of section 55 of the Indian Income-tax Act; 
1922, be those specified in Part II of the Second Schedule, increased in each 
case by one-sixth of the amount of the rate. 

(3) For the purposes of the Second Schedule “total income” means total 
income as determined for the purpose of income-tax. or super-tax; as the raw 
may be, in accordance with the provisions of the Indian Income-tax Act, 1922. 

(4) For the purpose of assessing and collecting income-tax on total 
incomes of less than two thousand rupees the Indian Income-tax Act. 1922 ; shall 
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1 Omitted by Act XX or 1937 


3564 The Civil Court Manual (Imperial Acts). [S. 6 


be deemed to be subject to the adaptations set out in Part III of the Second 
Schedule. 

(S) For the purpose of any assessment to be made for the year ending 
31st March, 1936, the rate of income-tax applicable to such part of the total 
income of any person as is derived from salaries for from interest on securities 
paid in the year ending 31st March, 1935; shall be the previous year’s rate; and 
for the purposes of refunds under sub-section ( 1 ) or sub-section ( 3 ) of section 
48 in respect of dividends declared in the year ending 31st March, 1935 ; or of 
payments made in the said year of salaries or of interest on securities title rate 
applicable to the total income of the person claiming refunds shall be the previ- 
ous year’s rate. 

Explanation . — In this sub-section the term “previous year’s rate” with 
reference to any person means the rate of income-tax which would have been 
applicable to his total income if he had been assessed for the year ending 31st 
March, 1935 ; on a total income equal to that on which he is assessable for the 
year ending 31st March, 1936. 

6 . I Omitted by Act XX of 1937 .] 

SCHEDULE I. 

[Omilted^Art XX^ of 1937.] 

[See section 5.] 

PART I. 

Rates of Income-tax. 

A. In the case of every individual, Hindu undivided family, un- 
registered firm and other association of individuals not being 

a registered firm or a company — 

(1) When the total income is Rs. 1,000 or upwards, but 

is less than Rs. 1,500 

(а) When the toal income is Rs. 1,500 or upwards, but is 

less than Rs. 2,000. 

(3) When the total income is Rs. 2,000 or upwards, but is 

less than Rs. 5,000. 

(4) When the total income is Rs. 5,000 or upwards, but is 

less than Rs. 10,000. 

(5) When the total income is Rs. 10,000 or upwards, but is 

less than Rs. 15,000. 

(б) When the total income is Rs. 15,000 or upwards, but is 

less than Rs. 20,000. 

(7) When the total income is Rs. 20,000 or upwards, but is 

less than Rs. 30,000. 

(8) When the total income is Rs. 30,000 or upwards, but is 

less than Rs. 40,000. 

(9) When the total income is Rs. 40,000 or upwards, 

but is less than Rs. 1,00,000. 

(10) When the total income is Rs. 1,00,000 or upwards. 


Rate. 

One and one-third pies in 
the rupee. 

Two and two-third pies in the 
rupee. 

Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee. 


In the case of every company and registered firm whatever its 
total income* 

PART II. 

Rates of Super-tax. 


One anna and four pies in 
the rupee. 

One anna and seven pies 
in the rupee. 

One anna and eleven pies in 
the rupee. 

Two annas and one pies in 
the rupee. 

Two annas and two pies in 
the rupee. 

Two annas and two pies in 
the rupee. 


In respect of the excess over thirty thousand rupees of total income — 

(1) in the case of every company — 

(a) in respect of the first twenty-five thousand rupees of 
such excess. 

(4) for every rupee of the remainder of such excess. 

{2) (a) in the case of every Hindu undivided family — 

(*) in respect of the first forty-five thousand rupees of such Ml. 

excess. 

(it) for every rupee of the next twenty-five thousand 

rupees of such excess. One anr^a and three pies in 

(b) in the case of every individual, unregistered firm and the rupee, 
other association of individuals not being a registered 
firm or a company — 

(i) for every rupee of the first twenty thousand rupees Nine pies in the rupee, 

of such excess. 

(n) for every rupee of the next fifty thousand rupees One anna and three pies in the 
of such excess. rupee. 


Rate. 

XU. 

One anna in the rupee. 
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(c) in the case of every individual, Hindu undivided family, 
unregistered firm and other association of individuals 
not being a registered firm or a company — 

(i) for every rupee of the next fifty thousand rupees 
of such excess. , 

(it) for every rupee of the next fifty thousand rupees 
of such excess. 

(Hi) for every rupee of the next fifty thousand rupees 
of such excess. 

(id) for every rupee of the next fifty thousand rupees 
of such excess. 

(v) for every rupee of the next fifty thousand rupees 

of such excess. 

( vi ) for every rupee of the next fifty thousand rupees 

of such excess. 

(vii) for every rupee of the next fifty thousand rupees 

of such excess. 

(viii) for every rupee of the next fifty thousand rupees 
of such excess. 

(ix) for every rupee of the next fifty thousand rupees 

of such excess. 

(x) for every rupee of the remainder of such 

excess. 

PART III. 


Rats* 


One anna and nine pies in 
rupee. 

Two annas and three pies in 
the rupee. 

Two annas and nine pies in 
the rupee. 

Three annas and three pies 
in the rupee. 

Three annas and nine pies in 
the rupee. 

Four annas and three pies in 
the rupee. 

Four annas and nine pies in 
the rupee. 

Five annas and three pies in 
the rupee. 

Five annas and nine pies in 
the rupee. 

Six annas and three pies the 
rupee. 


Adaptations of the Indian Income-tax Act, 1922, to provide for the summary assessments qf 
income-tax on total incomes qf less than Rs. 2.000. 

.!• The Income-tax Officer may, save where he has served a notice under suh- 
section (2) of section 22 of the Indian Income-tax Act, 1922, make a summary assess- 
ment of the income of an assessee to the best of his judgment, and shall serve oh the- 
assessee a notice of demand in a form to be prescribed by the Central Board of 
Revenue; and such notice shall be deemed to be a notice of demand under S, 29 o£ 
that Act. 


2. Any assessee in respect of whom such summary assessment has been made may, 
within thirty days of receipt of the notice of demand, make an application to the 
Income-tax Officer for the cancellation or revision of the assessment, and the Income- 
tax Officer shall, after examining any accounts and documents and hearing any evidence 
which the assessee may produce, and such other evidence as the Income-tax Officer 
may require, determine, by order in writing; the amount of the tax, if any, payable by 
the assessee, and such determination shall be final ; 

Provided that, if any assessee making such application files therewith a return 
of his income under sub-section (2) of S. 22 of the Indian Income-tax Act, 1922, the 
application shall be deemed to be a return under that sub-section and shall be dealt with 
accordingly. 

3. A copy of an order under paragraph 2 shall be served on the assessee to whom 
it relates and shall be deemed to be a notice of demand under S. 29 of the Indian In- 
come-tax Act, 1922. 

4. The above procedure shall apply also to the assessment and collection during 
the financial year 1935-36 of incomes of Rs. 1,000 and upward and less than Rs. 2,000' 
which have escaped assessment in the financial year 1934-35. 


THE INDIAN FINANCE ACT, 1936. 

[N.B. — Repealed in part by Act XXXII of 1940.] 

An Act *] to fix rates of income-tax and super-tax . 

Whereas it is expedient to fix the duty on salt manufactured in, or 
imported by land into certain parts of British India, to fix maximum rates of 
postage under the Indian Post Office Act, 1898, and to fix rates of Income-tax 
and super-tax; It is hereby enacted as follows: 
c . , + 1. (1) This Act may be called The Indian 

Finance Act, 1936. 

(2) It extends to the whole of British India, including British Balu- 
diistan and the Sonthal Parganas. 

2 . Fixation of salt duty . [Repealed by Act XXXII of 1940.] 

3. Inland Postage Rates . [Repealed by Act XXXII of 1940.] 


LEG. REF. 

1 Repealed by Act XXXII of 1940, Sch. I. 
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4 . (1) Income-tax for the year beginning on the 1st day of April, 1936; 

„ • + shall be charged at the rates specified in Part I of 

Income : ax an super- ax. ^ g econ( j Schedule, increased in each case by one- 

twelfth of the amount of the rate. 

(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1936, shall, for the purposes of section 55 of the Indian Income-tax Act, 
15K22, be those specified in Part II of the Second Schedule; increased in each 
•case by one-twelfth of the amount of the rate. 

(3) For the purposes of the Second Schedule 'total income’ means total 
income as determined for the purposes of income-tax or super-tax, as the case 
may be in accordance with the provisions of the Indian Income-tax Act, 1922. 

(4) For the purpose of any assessment to be made for the year ending 
31st March, 1937, the rate of income-tax applicable to such part of the total 
income of any person as is derived from salaries or from interest on securities 
paid in the year ending 31st March, 1936, shall be the previous year’s rate, and 
for the purposes of refunds under sub-section (1) or sub-section (3) of section 
48 in respect of dividends declared in the year ending 31st March, 1936 or of 
payments made in the said year of salaries or of interest on securities, the rate 
applicable to the total income of the person claiming refunds shall be the previ- 
ous year’s rate. 

Explanation „ — In this sub-section the term 'previous year’ with reference 
to any person means the rate of income-tax which would Tiave been applicable 
•to his total income if he had been assessed for the year ending 31st March, 1936, 
on a total income equal to that on which he is assessable for the year ending 31st 
March, 1937. 

THE FIRST SCHEDULE. 

Inland Postage Rates, 

[Repealed by Act XXXII of 1940.] 

SCHEDULE II. 


| *5/7* 4.] 

PART I. 

Rates of Income-tax. 

A* In the case of every individual, Hindu undivided family, un- 
registered firm and other association of individuals not being 
a registered firm or a company — 


(1) When the toal income is Rs. 2,000 or upwards, but is 
less than Rs. 5,000. 

{2) When the total income is Rs. 5,000 or upwards, but is 
less than Rs. 10,000. 

(3) When the total income is Rs. 10.000 or upwards, but is 

less than Rs. 15,000. 

(4) When the total income is Rs. 1 5 j°ck* or upwards, but is 

less than Rs. 20,000. 

(5) When the total income is Rs. 20,000 or upwards, but is 

less than Rs. 30,000. 

(6) When the total income is Rs. 30,000 or upwards, but is 

less than Rs. 40,000. 

(7) When the total income is Rs. 40,000 or upwards, but is 
. less than Rs. 1,00,000. 

(8) When the total income is Rs. 1,00,000 or upwards. 

H. Ia the case of every company and registered firm whatever its 
total income. 

PART n. 

Rates of Super-tax. 

xa respect of the excess over thirty thousand rupees of total income 

w in^the case of every company — 

W in respect of the first twenty thousand rupees of such 
excess. 

W for every rupee of the remainder of such excess . , 


Ratos. 


ML 

Six pies in the rupee. 

Nine pies in the rupee. 

One anna in the rupee. 

One anna and four pies in the 
rupee. 

One anna and seven pies in 

the rupee. 

One anna and eleven pies 
in the rupee. 

Two annas and one pie in 

the rupee. 

Two annas and two pies in 
the rupee. 

Two annas and two pies in 
the rupee. 


Rate. 

ML 

One anna in the rupee. 
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(2) (a) in the case of every Hindu undivided family— 

(i) in respect of the firstforty-five thousand rupees of such 
excess, . 

(it) for every rupee of the next twenty-five thousand 
rupees of such excess. 

(b) in the case of every individual, unregistered firm and 
other association of individuals not being a registered 
firm or a company — 

(0 for every rupee of the first twenty thousand rupees 
of such excess. 

(ii) for every rupee of the next fifty thousand rupees 
of such excess. 

(e) in the case of every individual, Hindu undivided family, 
unregistered firm and other association of individuals 
not being a registered firm or a company — 

(i) for every rupee of the next fifty thousand rupees 

of such excess. 

(ii) for every rupee of the next fifty thousand rupees 

of such excess. 

(Hi) for every rupee of the next fifty thousand rupees 
of such excess. 

(ir) for every rupee of the next fifty thousand rupees 
of such excess. 

(0) for every rupee of the next fifty thousand rupees 
of such excess. . 

(ui) for every rupee of the next fifty thousand rupees 
of such excess. 

• (vii) for every rupee of the next fifty thousand rupees 
of such excess. 

(viii) for every rupee of the next fifty thousand rupees 
of such excess. 

(«) for every rupee of the next fifty thousand rupees 
of such excess. 

(x) for every rupee of the remainder of such excess 


ML 

t t 

One anna and three pies h* 
the rupee. 


Nine pies. in the rupee. 

One anna and three pies in the 
rupee. 


One anna and nine pies i A 
rupee. 

Tow annas and three pies ix» 
the rupee. 

Two annas and nine pies u* 
the rupee. 

Three annas and three pies 
in the rupee. 

Three annas and nine pies u» 
the rupee. 

Four annas and three pfes In 
the rupee. 1 

Four annas and nine pies in 
the rupee. 

Five annas and three pies in 
the rupee. 

.Five annas and nine pies in 
the rupee. , 

Six annas and three pies in 
die rupee. 


This Bill has been consented to by the Council of State. 


Yke 3 ist March , 1936. 


M, B, DADABHOY, 

President , Council qf State* 
r . * 

.* 

I assent to this Bill. ' 


WILLINGDON, 

Viceroy and Governor-General . 

The 31^ March, 1936. 

This Act has been made by me as Governor-General under the provisions of section 
<7-B of the Government of India Act. 


WILLINGDON, 

Viceroy and Governor-General . 

Ute, gist March , 1936. 

Whereas I, Freeman, Earl of Willingdon; am of opinion that a state of emergency 
exists which justifies the direction by me that the Indian Finance Act, 1936, being an 
Act made by me under the provisions of section 67-B of the Government of India Act; 
shall come into operation forthwith. 

Now, therefore, in exercise of the power conferred by the proviso to sub-section 
{(2) of that Section, I do hereby direct, accordingly. 


WILLINGDON, 

Viceroy and Governor-General. 
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THE INDIAN FINANCE ACT, 1937. 

[Repealed in part by Act XXV of 1942.] 

[31.rf March, 1937., 

An Act i[****] to fix rates of income-tax and super-tax. 

Whereas it is expedient 1 £*. * * *] to fix rates of income-tax and super- 
tax; It is hereby enacted as follows : — 

Short tide and extent C 1 ) ^ Act ^ be caHfid TnE INDIAN, 

Short tide and extent. Finance Act, 1937. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sontbal Parganas. 

2. Fixation of salt duty. [Repealed by Act XXV of 1942.] 

3. Amendment of section 3, Act XIV of 1934 [Repealed by Act XXV , 
of 1942.] 

4. Amendment of the First Schedule to Act XXXII of 1934. [Repealed' 
by Act XXV of 1942.] 

5. Amendment of section 3, Act XVIII of 1930. [Repealed by Act XXV 
Of 1942.] 

6. Inland Postage rates. [Repealed by Act XXV of 1942.] 

7. (1) Income-tax for the year beginning on the 1st day of April, 1937; 

Income-tax and super- tax. ? ha11 be at rates applicable to the total 

income of each assessee the same, and increased m 
each case by the same fraction of the amount of the rate, as for the year 
beginning on the 1st day of April, 1936. 

(2) The rates of super-tax for the year beginning on the 1st day of 
April, 1937 ; shall; for the purposes of section 55 of die Indian Income-tax Act# 
1922, be -the same rates; increased in each case by the same fraction of the 
amount of the rate, as for the year beginning on the first day of April , 1936. 

(3) For the purposes of sub-section (1) “total income” means total 
income as determined in accordance with the provisions of the Indian Income- 
tax Act, 1922* ( 

THE SCHEDULE. 

Schedule to be inserted in the Indian Post Office Act, 1898. 

[Repealed by Act XXV of 1942.] 


THE INDIAN FINANCE ACT, 1938. 

[Rep. in part by Act XXV of 1942.] 

[26 th March, 1938. 

An Act 1 [* * * * *] to fix rates of income-tax and super-tax. 

Whereas it is expedient »[****] to fix rates of income-tax and 
super-tax; It is hereby enacted as follows: — 

Sborttitle and extent. „ 1 * C 1 ) Tbis Act ra2 -y be called The INDIAN 

Finance Act, 1938. 

(2) It extends to the whole of British India,, including British Baluchis- 
tan and the Sonthal Parganas. > 

2. Salt duty. [Repealed by Act XXV of 1942.] 

3. Inland postage rates. [Repealed by AcfXXV of 1942.] 

4. (1) Income-tax for the year beginning on the 1st day of April, 1938; 

Income-tax and shall be charged at rates applicable to the total income • 

of each assessee the same, and increased in each case 


LEG. REF. 

(t) Repealed by Act XXV of 194a. 
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by the same fraction of the amount of the rate, as for the year beginning on the: 
1st day of April; 1937. a . 

(2) The rates of super-tax for the year beginning on the 1st (lay or 
April, 1938, shall, for the purposes of section 55 of the Indian Income-tax Act,. 
1922, be the same rates, increased in each case, by the same fraction of the 
amount of the rate, as for the year beginning on the 1st day of April, 1937. 

(3) For the purposes of sub-section (1) “total income” means total in- 
come as determined in accordance with the provisions of the Indian Income-tax- 
Act, 1922. 

THE SCHEDULE. 

Schedule to be inserted in the Indian Post Office Act, 1898. 

[See section 3.] 

[Repealed by Act XXV of 1942.] 

THE INDIAN FINANCE ACT (1939). 

[Rep m in part by Act XXV of 1942.] 

An Act x [* * * *] to fix rates of income-tax and Super-tax . 

Wh erea s it is expedient 1 [ * * * *] to fix rates of income-tax and' 

super-tax; It is hereby enacted as follows: — 

_ J 1.(1) This Act may be called The Indian- 

Short tute and extent. FINANCE ACT, 1939. 

(2) It extends to the whole of British India. 

2. Fixation ot salt duty [Repeated by Act XXV of 1942.] 

3. Excise duty on khandsari sugar. [Repealed by Act XXV of 1942. J 

4. Import duty on raw cotton. [Repealed by XXV of 1942.] 

5. Inland postage rates. [Repealed by Act XXV of 1942.] 

Income-tar and super-tax. 6 - W Sub j ect to Provisions of sub-sectioa 

(a) income-tax for the year beginning on the 1st day of April, 1939;. 
shall be charged at the rates specified in Part I of Schedule II, and 

(b) rates of super-tax for the year beginning on the 1st day of April, 
1939', shall, for the purposes of section 55 of the Indian Income-tax Act, 1922,. 
be those specified in Part II of Scheduule II. 

(2) In cases to which section 17 of the Indian Income-tax Act, 1922, 
applies, the tax chargeable shall be determined in accordance with the provisions 
of that section with reference to the rates specified in Schedule II. 

(3) For the purpose of this section and. of Schedule II, the expression 
“total income” means total income, as determined for the purposes of income-tax 
or super-tax, as the case may be , in accordance with the provisions of the Indian,' 
Income-tax Act, 1922. 

(4) Notwithstanding anything contained in sub-section (1) or sub-sec- 
tion (2), where more than half of the total income of \aijy individual or Hindu 
undivided family consists of income from salaries, interest on securities or divi- 
dends in respect of which the individual or Hindu undivided family is deemed, 
under the provisions of section 49 B of the Inian Income-tax Act, 1922 , to have 
paid income-tax imposed in British India, or consists of income falling under 
more than one of those heads — 

(a) income-tax for year beginning on the 1st day of April, 1939, 
shall be charged in respect of such total incomes at the rates of income-tax 
which were imposed for the year beginning on the 1st day of April, 1938, in; 
respect of incomes of individuals or Hindu undivided families, and 


LEG-, eef. 

1 Repealed by Act XXV of 1942. 


Ssc. 6. — Super-tax ought to be charged to 
C.C.M. — 322 


assessee at the rates applicable for the year 
beginning April 1, 1939, 43 Bom. 297=45 Bom- 
L.R. 589—I.L.R. (1943) Bom. 614. 



■2570 


The Civil Court Manual (Imperial Acts). 


[SCH. 


(&) in cases in which super-tax has been deducted under the provisions 
■of section 18 of the said Act or would have been so deductible had the Indian 
Income-tax (Amendment) Act, 1939, come into force on the 1st day of April; 
1938; the rates of super-tax for the year beginning on the 1st day of April, 1939; 
shall, for the purposes of section 55 of the Indian Income-tax Act, 1922, be the 
rates of super-tax which were imposed for the year beginning on the 1st day of 
April, 1938, in respect of incomes of individuals or Hindu undivided families, 
as the case may be. 

(5) In respect of income to which sub-section (4) applies, the provi- 
sions of section 17 of the Indian Income-tax Act, 1922 , shall apply to the assess- 
ment to be made for the year beginning on the 1st day of April, 1939, as though 
the Indian Income-tax (Amendment) Act, 1939, had not been passed. 


SCHEDULE I. 


[Repealed by Act XXV of 1942.] 
SCHEDULE II. 


[See section _6.] 
PART I. 


Rates of Income-tax. 


A. In the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons not being a case to which paragraph B of this Part applies — 


i. On the first Rs. 1,500 of total income 
a. On the next Rs. 3,500 of total income 

3. On the next Rs. 5,000 of total income 

- 4 * On the next Rs. 5,000 of total income 


Raie. 

Nil 

Nine pies in the rupee. 

One anna and three pies 
in the rupee. 

Two annas in the rupee. 


.5* On the balance of total income • . Two annas and six pies in 

the rupee. 

Provided that — 

(0 no income-tax shall be payable on a total income which does not exceed 

Rs. 2 , 000 ; 

(ii) the income-tax payable shall in no case exceed half the) amount by whiph 
the total income exceeds Rs. 2 , 000 . 

B . In the case of every company and local authority, and in every case in which 
imder the provisions of the Indian Income-tax Act, 1922 , income-tax is to be charged at 
the maximum rate — 


On the whole of total income 


PART II. 


Rate. 

Two annas and six pies in 
the rupee. 


Rates of Super-tax. 

A. In 'the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons, not being a case to which paragraph B of this 
Part applies — 


1 . On the first Rs. 25,000 of total income 

2. On the next Rs. 10,000 of total income 
3* On the next Rs. 20,000 of total income 

4. On the next Rs. 70*000 of total income 

5. On the next Rs. 75 »°°° °f total income 

6. On the next Rs. 1 ,50,000 of total income 
7 * On the next Rs, 1,50,000 of total income 
8. On the balance of total income 

B. In the case of every company and local authority 
On the whole of total income 


Rate. 

.. Nil 

. . One anna in the rupee. 

. . Two annas in the rupee. 

• . T hree annas in the rupee. 
. . Four annas in the rupee. 

. . Five annas in the rupee. 

. . Six annas in the rupee. 

. . Seven annas in the rupee. 

. . One anna in the rupee. 
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THE INDIAN FINANCE ACT (XVI OF 1940). 

[6«fc April, 1940. 

•[ Amended by Act XII of 1942 and repealed in part by Act VI of 1945.] 

An Act *[* * * *] to fix rates of income-tax and super-tax. 

Wh e r eas it is expedient *[* * * *] to fix rates of income-tax and 
super-tax; It is hereby enacted as follows: — 

Fn JJiLTSu? “ 5 ’ * ^ T “ I "““ 

■ (2) It extends to the whole of British India. 

2. Fixation of salt duty. [Repealed by Act XI of 1945.] 

1 3. Excise duty on sugar. [Repealed by Act VI of 1945]. 

4. Excise duty on motor spirit. [Repealed by Act VI of 1945] . 

6. Import duty on motor spirit. [Repealed by Act VI of 1945]! 

6. Inland postage rates. [Repealed by Act VI of 1945], 

Income-tax and super -tax. .. Subject to the provisions of subjec- 

tion (2) — 

(a) income-tax for the year beginning on the 1st day of April 1940 «Wi 
be charged at the rates specified, in Part I of Schedule II to the Tndian SWnm 
Act, 1939; 

r ? tea of su P er - tax for the year beginning on the 1st day of ApriL 
1940, shall, for the purposes of section 55 of the Indian Income-tax Act 1922 
be the rates specified in Part II of Schedule II to the Indian Finance Act’ 1939: 

Provided hat in the case of an association of persons being a Co-operative* 
Society, other than the Sanikatta Salt-owners’ Society in the Bombay Presidency 
for the time being registered under the Co-operative Societies Act, 1912 or 
under an Act of the Provincial Legislature governing the registration of Co-opera- 
tive Societies, the rates of super-tax for the year beginning on the 1st dav of 
April, 1940, shall be — J 

( 1 ) Oa the first Rs. 25,000 of total income , . 

(2) On the balance of total income . . Qne anna in the rupee. 

(2) In cases to which section 17 of the Indian Income-tax Act, 1922 ap- 
plies, the tax chargeable shall be determined in accordance with the provisions 
<of that section with reference to the rates imposed by sub-section (1). 

(3) For the purpose of this section and of the rates of tax imposed by 

subjection (1), the expression “total income” means total income as determined 
for the purposes of income-tax or super-tax, as the case may be in »™»nWl > vnm> 
with the provisions of the Indian Income-tax Act, 1922. ’ 

SCHEDULE I. 

[Repealed by Act VI of 1945.] 


THE INDIAN FINANCE ACT (VII OF 1941). 

[Rep. in part by Act VI of 1945.] 

a a * i re * * 4 4 * a • 4. j 191st March, 1941. 

An Act *[• * • *J to fix rates of income-tax and super-tax and to continue 

the charge and levy of excess profits tax and fix the rate at which excess 
profits tax shall be charged. 

Whereas it is expedient *[• • * •] to fix rates of income-tax and 
super-tax and to continue the charge and levy of excess profits tax and fix lie 
rate at which excess profits tax shall be charged; 

It is hereby enacted as follows : — 

.Short titl<“ and extent. w may be called The INDIAN 

Finance Act, 1941. 

(2) It extends to the whole of British India. 


LEQ-* SEE* 

1 Omitted by Act VI of 1945. 
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2. Fixation of Salt Duty. [Repealed by Act VI of 1945]. 

3. Excise duty on Matches. [Repealed by Act VI of 1945]. 

4 . Excise duty on Mechanical Lighters. [Repealed by Act VI of 1945]. 

5. Import Duty on Artificial Silk Yam and Thread. [Repealed by Act 
VI of 1945]. 

6. Inland Postage rates. [Repealed by Act VI of 1945.] 

T . 7.. (1) Subject to the provisions of sub-sections 

Income-tax and super-tax. ^ and (3) 

(а) income-tax for the year beginning on the 1st day of April, 1941 T 
shall be charged at the rates specified in Part I of Schedule II to the Indian 
Finance Act, 1939, increased in each case by a surcharge for the purposes of 
the Central Government amounting to one-third of each such rate ; 

(б) rates of super-tax for the year beginning on the 1st day of April, 
1941, shall, for the purposes of section 55 of the Indian Income-tax Act, 1922, 
be the rates specified in Part II of Schedule II to the Indian Finance Act, 1939, 
increased — 


(£) in the case of the rate applicable to a company, by at surcharge 
amounting to one-third of that rate, and 

O'i) in the case of every other rate, by a surcharge for the purposes of 
the Central Government amounting to one-third of each such rate : 

Provided that in the case of an association of persons being a co-opera- 
tive society, other than the Sanikatta Salt Owners’ Society in the Bombay 
Presidency, for the time being registered under the Co-operative Societies Act, 
1912, or under an Act of the Provincial Legislature governing the registration 
of Co-operative Societies, the/ rates of super-tax for the year beginning on the' 
1st day of April, 1941, shall be the rates of super-tax specified in the proviso to 
clause (6) of sub-section (1) of section 7 of the Indian Finance Act, 1940, 
increased in each case by a surcharge for the purposes of the Central Govern- 
ment amounting to one-third of each such rate. 

(2) In making any assessment for the year ending on the 31st day of 
March, 1942, — 

(a) where the total income of an assessee, not being a company, includes 
any income chargeable under the head “salaries” or under the head “ Inter est 
on Securities” or any income from dividends in respect of which he is deemed 
under section 49-B of the Indian Income-tax Act, 1922, to have paid income- 
tax imposed in British India, the income-tax payable by the assessee on that 
part of his total income which consists of such inclusions shall he an amount 
bearing to the total amount of income-tax payable according to the rates 
applicable under the operation of the Indian Finance Act, 1940, read with sub- 
section (1) of section 3 of the Indian Finance (No. 2) Act, 1940, on his total 
income the same proportion as the amount of such inclusions hears to his total 
income ; 

(b) where the total income of an assessee, not being a company, includes 
any income chargeable under the head “Salaries” on which super-tax has been 
or might have been deducted under the provisions of sub-setion (2) of sec- 
tion 18 of the Indian Income-tax Act, 1922, the super-tax payable by the 
assessee on that portion of his total income which consists of such inclusions 
shall he an amount bearing to the total amount of super-tax payable according 
to the rates applicable under the operation of the Indian Finance Act, 1940, 
read with sub-section (1) of section 3 of the Indian Finance (No. 2) Act, 
1940, on his total income the same proportion as the amount of such inclusions 
bears to his total income. 

(3) In cases to which section 17 of the Indian Income-tax Act, 1922, 
applies, the tax chargeable shall be determined as provided in that section hut 
with reference to the rates imposed by subjection (1) of this section, and ins 
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accordance ■with the provisions of sub-section. (2) of this section where appli- 
cable. . 

(4) For the purposes of this section and of the rates of tax imposed, 
thereby, the expression “total income” means total income as determined for 
the purposes of income-tax or super-tax, as the case may be,- in accordance with 
the provisions of the Indian Income-tax Act, 1922. 

8, (1) In sub-clause (a) of clause (6) of section 2 of the Excess 

Profits Tax Act, 1940, for the words and figures “31st 
day of March, 1941,” the words and figures “31st 
day of March. 1942,” shall be substituted. 

(2) The excess profits tax imposed by section 4 of the Excess Profits Tax 
Act, 1940, shall, in respect of any chargeable accounting period beginning after 
the 31st day of March, 1941, be an amount equal to sixty-six and two thirds 
per cent, of the amount by which the profits of the business during that charge- 
able accounting period exceed the standard profits. 

THE SCHEDULE. [Repealed ly Act XXV of 1942.] 


Continuance of and rate 
of Excise Profits Tax. 


THE INDIAN* FINANCE ACT (XII OF 1942). 

[See Acts VIII of 1943, Ord. XVI of 1943, Finance Acts 1944 md 1945.] 

[2 6th March , 1942. 


.An Act to fix the duty on salt manufactured in, or imported ly Imd into 
certain parts of British India , to vary the rate of the excise duty on motor 
spirit leviable under the Motor Spirit (Duties) Act, 1917, to vary the 
rate of the excise duty on kerosene leviable under section 5 of the Indian 
Finance Act, 1922, to vary the rate of the excise duty on silver leviable 
under the Silver ( Excise Duty) Act, 1930, to levy customs duties in addi- 
tion to the duties of customs leviable under the Indian Tariff Act, 1934, 
to fix maximum rates of postage under the Indian Post Office Art, 1898, 
to fix rates of income-tax and super-tax and to continue the charge and 
levy of excess profits tax and fix the rate at which excess profits tax shall 
be charged . 

Whereas it is expedient to fix the duty on salt manufactured in, or 
imported by land into, certain parts of British India, to vary the rate of the 
excise duty on motor spirit leviable under the Motor Spirit (Duties) Act, 
1917, to vary the rate of the excise duty on kerosene leviable under section 5 
of the Indian Finance Act, 1922, to vary the rate of the excise only on silver 
leviable under the Silver (Excise Duty) Act, 1930, to levy customs duties in 
addition to the duties of customs leviable under the Indian Tariff Act, 1934, 
to fix maximum rates of postage under the Indian Post Office Act, 1898, to fix 
rates of income-tax and super-tax and to continue the charge and levy of 
excess profits tax and fix the rate at which excess profits tax shall be charged; 
It is hereby enacted as follows : — 


Short title and extent. 


1. (1) This Act may be called 

Finance Act, 1942. 

(2) It extends to the whole of British India. 


The Indian 


Fixation of salt duty. 


The provisions of section 7 of the Indian Salt Act, 1882, shall, in so 
far as they enable the Central Government to impose 
by rule made under that section a duty on salt manu- 
factured in, or imported into, any part of British India, be construed as if, 
for the year beginning on the 1st day of April, 1942, they imposed such duty 
at the rate of one rupee and four anans per maund of eighty-two and two- 
sevenths pounds avoirdupois of salt manufactured in, or imported by land into. 
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any such pari, and such duty shall, for the purposes of the said Act, ho 
deemed to have been imposed by rule made under that section. 

3. In sub-section (1) of section 3 of the Motor Spirit (Duties) Act, 1917, 
p,, duty on Motor for the words “twelve annas” the words “fifteen 

spirit. annas” shall be substituted. 

4. In the proviso to section 5 of the Indian Finance Act, 1922, for the 

-words “of two annas and three pies” the words “at 
Excise duty on erosene. -which customs duty is for the time being leviable 

under the Indian Tariff Act, 1934, read with any other enactment for the time 
being in force” shall be substitutd. 

5. In sub-section (1) of section 3 of the Silver (Excise Duty) Act, 1930, 

. for the words “three annas” the words “three annas. 

Excise duty on silver. and seven and one-fifth pies” shall be substituted. 


6. "Where an goods chargeable with a duty of customs under the First 

...... , . Schedule to the Indian Tariff Act, 1934, or under the 

Additional customs duties. gaid gchedule read any not jfi catio]a 0 f th e Cen- 

tral Government for the time being in force, are assessed to duty, there shall 
up to the 31st day of March, 1943, be levied and collected as an addition to and. 
in the same manner as the total amount so chargeable, a sum equal to one-fifth 
of such amount : 

Provided that such addition of duty shall not be levied and collected 


on — 

(а) salt comprised in Item No. 25 (1) of the said Schedule; 

(б) motor spirit comprised in Item No. 27 (6) of the said Schedule; 

(e) raw cotton comprised in Item No. 46 (3) of the said Schedule, so 

long as the additional duty of customs imposed by the Cotton Fund Ordinance, . 
1942, continues to be leviable; 

( d ) machinery comprised in Items Nos. 72, 72 (1), 72 (2) and 72 (3) 
of the said Schedule; 

(c) the following, when the Customs-collector is satisfied that they are 
produce or manufacture of Burma, namely: — 

(i) potatoes and onions comprised in Item No. 7 of the said Schedule, 

(ii) coffee comprised in Item No. 9 of the said Schedule, 

(iii) spices comprised in Item No. 9 (3) of the saiu Schedule, 

(iv) betelnuts comprised in Item No. 9 (5) of the said Schedule, 

(v) cuteh and gambier comprised in Item No. 13 (2) of the said 
Schedule, 

(vi) sugar excluding confectionary comprised in Item No. 17 of the said 
Schedule, 

(vii) cigars comprised in Item No. 24 (1) of the said Schedule, 

(viii) matches comprised in Item No. 34 (4) (a) of the said schedule. 

7. For the year beg i nning on the 1st day of April, 1942, the Schedule 
contained in Schedule I to this Act shall be inserted 
Inland postage rates. in the Indian Post Office Act, 1898, as the First 

Schedule to that Act. 


Income-tax and supertax. /n . W Subject to the provisions of sub-sections 

(2) and (3),— 

, „ . (®) income-tax for the year beginning on the 1st day of April, 1942, 
shall be charged at the rates specified in Part I of Schedule II increased in the 
rases to which sub-paragraph (b) of paragraph A and paragraph B of that 
Part apply by a surcharge for the purposes of the Central Government at the 
rate specified therein in respect of each such rate of income-tax and 

1 QA 9 i l l ^ ra P er ' tax * or % J' ear beginning on the 1st day of April, 
1942, shall, for the purposes of section 55 of the Indian Income-tax Act, 1922, 
be those specified m Part II of Schedule II increased in the cases to which- 
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■paragraphs A, B and G of that Part apply by a surcharge for the purposes, 
of the Central Government at the rate specified therein in respect of each such 
rate of super-tax. 

(2) In mating any assessment for the year ending on the 31st day of 
March, 1943,-— 

( a ) -where the total income of an assessee, not being a company, includes 
any income chargeable under the head “Salaries” or under the head “Interest 
on Securities” or any income from dividends in respect of which he is deemed 
under section 49-B of the Indian Income-tax Act, 1922, to have paid income-tax 
imposed in British India, the income-tax payable by the assessee on that part 
of his total income which consists of such inclusions shall be an amount bearing 
to the total amount of income-tax payable according to the rates applicable 
under the operation of the Indian Fin a n ce Act, 1941, on his total income the 
same proportion as the amount of such inclusions bears to his total income; 

(l) where the total income of an assessee, not being a company, includes 
any income chargeable under the head “Salaries” on which super-tax has been 
or might have been deducted under the provisions of sub-section (2) of section 18 
of the Indian Income-tax Act, 1922, the super-tax payable by the assessee on 
that portion of his total income which consists of such inclusions shall be an 
bearing to the total amount of super-tax payable according to the rates, 
applicable under the operation of the Ind ian Finance Act, 1941, on his total 
income the same proportion as the amount of such inclusions hears to his total 
income. 

(3) In cases to which section 17 of the Indian Income-tax Act, 1922, 
applies, the tax chargeable shall be determined as provided is that section but 
with reference to the rates imposed by sub-section (1) of this section, and in 
accordance with the provisions of sub-section (2) of this section where appli- 
cable. 


(4) For the purposes of this section and of the rates if tax imposed 
thereby, the expression “total income” means total income as determined for 
the purposes of income-tax or super-tax, as the case may be, in accordance 
with the provisions of the Indian Income-tax Act, 1922. 

(5) Notwithstanding anything contained in sub-section (1) or sub-sec- 
tion (2) no tax shall be payable in casei to which sub-paragraph (a) of parar 
graph A Part I of Schedule II applies where the assessee deposits with the 
Central Government in such, man ner and in accordance with such conditions as 
the Central Government may by rule prescribe for the purposes of this sub- 
section an amount representing not less than one rupee for every complete unit 
of twenty-five rupees by which, his total income exceeds seven hundred and 
fifty rupees: 

Provided that where the total income includes any income, chargeable 
under the head “Salaries” or un<lr the head “Interest on Securities . or any 
income from dividends in respect of which, he is deemed under section 49-B 
of the Indian Income-tax Act, 1922, to have paid income-tax imposed in British 
India, the amount to bo deposited by the assessee in order to obtain the exemp- 
tion conferred by this sub-section shall be an amount bearing to the minimum 
required to be deposited under the foregoing provisions of this sub-section the 
same proportion as the amount of Ins total income diminished by the amount 
of such inclusions bears to the amount of his total income. 


(6) A deposit made in accordance with the provisions 1 or suo-sectma 
(5) shall not in any way be capable «r being charged and shall not be liable 
to attachment under any decree or order of any Civil, ^venue or Cnmi al 
Court in respect of anv debl r iia' h- > incurrred by the depositor and neither 
the oS Esmee L Iv ml!.' ^./appointed under the Provincial Insol- 
vency Act, 1920, shall be entitled t° ,jr i,uve any claim on 8,1611 ' deposit * 
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• (7) Where the total income of an assessee referred to in sub-paragraph 

'(h) of paragraph A of Part I of Schedule II does not exceed six thousand 
rupees, an amount representing one rupee for every complete unit of two 
hundred rupees of his total income as reduced by the deductions, if any, allowed 
under the second proviso to sub-section (1) of section 7, section 15 and sub- 
section (1) of section 58-B of the Indian Income-tax Act, 1922, shall be funded 
for the assessee ’s benefit and shall be paid to him on such date, not more than 
twelve months after the termination of the present hostilities, as the Central 
Government may fix: 

Provided that nothing in this sub-section shall apply to any part of 
total ineome to which clause (a) of sub-section (2) applies. 

Explanation . — In computing the amount to be funded under this sub- 
section if there is an incomplete unit amounting to one hundred rupees or 
more it shall be reckoned as a complete unit of two hundred rupees. 


9. (1) In sub-clause (®) of clause (6) of section 2 of the Excess Profits 

Tax Act, 1940, for the words and figures “81st day 
Continuance of and rate 0 f Jfonjh 1942”, the words and figures “31st day of 
. of Excess Profits Tax. March, 1943” shall be substituted. 

(2) The excess profits tax imposed by section 4 of the Excess Profits 
Tax Act, 1940, shall, in respect of any chargeable accounting period beginning 
after the 31st day of March, 1942, be an amount equal to sixty-six and two thirds 
per cent, of the amount by which the profits of the business during that 
-chargeable accounting period exceed the standard profits. 

10. (1) If before the 1st day of July, 1942, or within thirty days 

„ j- , . . r of the date on which any excess profits tax, charged 

Excess Profits°tax. ne " ** under the provisions of the Excess Profits Tax Act, 

1940, at the rate of sixty-six and two-thirds per cent, 
becomes payable, whichever of these dates is later, a further sum not exceeding 
one-fifth of the amount of the said excess profits tax is deposited with the Cen- 
tral Government the Central Government shall repay, at such date and subject 
to such conditions as it may hereafter determine, so much of the said excess 
profits tax as shall be equal to one-tenth of the amount thereof or to one-half 
■of such further sum deposited, whichever is the less: 

Provided that, if the said excess profits tax is thereafter reducecl, whether 
by relief given in respect of a deficiency of profits, or by relief given in respect 
of double excess profits taxation or otherwise, and whether by refund or other- 
wise, the portion of the tax to be repaid under this section shall be correspond- 
ingly reduced: 

Provided further that if the said excess profits tax is so reduced, the 
Tnnxfmrim sum that may be deposited with the Central Government under this 
section shall also be correspondingly reduced: 

Provided further that the provisions of this section shall apply in res- 
pect of excess profits tax to which the section applies which became payable 
before the commencement of this Act if the further sum referred to herein 
is deposited before the 1st day of July, 1942 : 

Provided further that in relation to excess profits tax payable under the 
Excess Profits Tax Act, 1940, in respect of any profits which are also liable to 
assessment to excess profits tax under the law in force in the United Kingdom 
it shall be unnecessary to deposit the further sum referred to in this section, 
and the amount repayable by the Central Government under this section shall, 
subject to the first proviso, be one-tenth of the amount of the excess profits tax 
payable at the rate of sixty-six and two-thirds per cent, under the Excess 
Profits Tax Act, 1940. 

, (2) Any sum deposited with the Central Government under sub-section 
<(1) shin earry simple interest at the rate of two per cent, per annum and 
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dull be repaid within twelve months of the date of termination of the present 
hostilities. 

(3) The Central GoYemment may, by notification in the official Gazette, 
make rules for carrying out the purposes of this section and for prescribing the 
manner and conditions referred to in sub-section ( 5 ) of section 8 . 


SCHEDULE I. 

Schedule to be inserted in the Indian Post Office Act, 1898. 

(See section 7 ) 

« THE FIRST SCHEDULE. 

Inland Postage Rates. 

(See section 7.) 

Letters, 

For a weight not exceeding one tola 
For every tota, or fraction thereof, exceeding one tola 

Post Cards . 

Single 
Reply 

Book , Pattern and Sample Packets . 

For the first five tolas or fraction thereof 

For every additional two and a half tolas, or fraction thereof, in excess 
of five tolas 

Registered Newspapers . 

For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twenty tolas 
For every twenty tolas, or fraction thereof) exceeding twenty tolas . . 

In the case of more than one copy of the same issue of a registered 
newspaper being carried in the same packet — 

For a weight not exceeding ten tolas 

For every additional five tolas, or fraction thereof, in excess of 
ten tolas. . ♦ Quarter of an anna. 

Provided that such packet shall not be delivered at any addressee’s 
residence but shall be given to a recognised agent at the post 
office. 

Parcels . 

For a weight not exceeding forty tolas . . Four annas. 

For every forty tolas, or fraction thereof) exceeding forty tolas . . Four annas. 

SCHEDULE II. 

(See section 8.) 

Part I. 


One and half annas. 
Half an anna. 

Nine pies. 

One and a half annas. 

Nine pies. 

Three pies. 

Quarter of an anna. 
Half an anna. 

Half an anna. 


Half an anna. 


Rates of ingomb-tax. 

A. — In the case of every individual, Hindu undivided family, unregistered firm and other asso- 
ciation of persons not being a case to which paragraph B of this Part applies: — 

(a) Where the total income does not exceed Rs. 2,000 — 

Rate. 

1. On the first Rs. 750 of total income . . Nil, 

2. On the next Rs. 1,350 of total income . . Six pies in the rupee. 

Provided that no tax shall be payable on a total income which 
does not exceed Rs. 1,500. 

(6) Where the total income exceeds Rs. 2,000 — 

Rate. Surcharge. 

1. On the first Rs. 1,500 of total income . . Nil, . . Nil, 

2. On the next Rs. 3,500 of total income . . Nine pies in the rupee . . Six pies in the rupee. 

3. On the next Rs. 5,000 of total income • . One anna and three pies Nine pies in the rupee. 

in the rupee. 

4. On the next Rs. 5,000 of total income . . Two annas in the rupee. One anna and two pies 

in the rupee. 

5. On the balance of total income . . Two annas and six pies One anna and three pies 

in the rupee. in the rupee. 

B. In the case of every company and local authority, and in every case in which under the 

provisions of the Indian Income-tax Act, 1922, income-tax is to be charged at the m a ximum rate — 

Rate. Surcharge. 

On the whole of total income . . Two annas and six pies One anna and three pies 

in the rupee. in the rupee. 

Pars II. 

Rates op Sufer-tax. 

Aw— In the case of every individual, Hindu undivided family, unregistered firm and other *m r 
Nation of persons, not bang a case to which paragraph* B and C of this part apply— 

ac.Mw— 333 
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Rate. Surcharge* 

i. On the first Rs. 25,000 of total Nil . Nil . 

* income. 

2* On the next Rs, 10.000 of total One anna in the rupee. Six pies in the rupee, 
income. 

3. On the next Rs. 20,000 of total Two annas in the rupee. One anna in the rupee. 

income. 

4 . On the next Rs. 70,000 of total Three annas in the rupee. One anna and six pies in the 

income. rupee. 

) n the next Rs. 75,000 of total Four annas in the rupee. Two annas in the rupee, 
ncome. 

6. On the next Rs. 1,50,000 of total Five annas in the rupee. Two annas and six pies in 

income. . the rupee. 

7. On the next Rs. 1,50,000 of total Six a nn as in the rupee. Three annas in the rupee. 

income. 

8. On the balance of income Seven annas in the rupee. Three gmnaq and six pies in 

the rupee. 

B. — In the ease of every local authority — 

Rate. Surcharge. 

On the whole of total income. One anna in the rupee. Six pies in the rupee. 

C. — In the case of an association of persons being a co-operative society, other than the 
Sanikatta Saltownera’ Society in the Bombay Presidency, for the time being registered under the 
Co-operative Societies Act, 1912, or under an Act of the Provincial Legislature governing the 
registration of Co-operative Societies — 

Rate. Surcharge. 

1. On the first Rs. 25,000 of total Nil. Ntf, 

income. 

2. On the balance of total income. One anna in the rupee. Six pies in the rupee. 

D. — In the case of every company — r 

Rate. 

On the whole of total income. One anna and six pies 

in the rupee. 

' THE INDIAN FINANCE ACT (VIII OF 1943). 

[29#% March, 1943. 

An Act to fix the duty on salt manufactured in, or imported by land into, cer- 
tain parts of British India, to fix maximum rates of postage under the 
Indian Post Office Act, 1898, to continue for a further period of one year 
the additional duties of customs imposed by section 6 of the Indian Finance 
Act, 1942, to fix rates of income-tax and super-tax, to continue the charge 
and levy of excess profits tax and fix the rate at which excess profits tax 
shall be charged, and to amend the Indian Finance (Supplementary Ex- 

tending) Act, 1931. 

Whereas it is expedient to fix the duty on salt manufactured in, or im- 
ported by land into, certain parts of British India, to fix maximnin rates of post- 
age under the Indian Post Office Act, 1898 (VI of 1898), to p/mt-mne f or a 
further period of one year the additional duties of customs imposed by section 
6 of the Indian Finance Act, 1942 (XII of 1942), to fix rates of income-tax and 
super-tax, to continue the charge and levy of excess profits tax and fix the rate 
at which excess profits tax shall be charged, and to amend the F inance 

(Supplementary and Extending) Aet, 1931 ; It is hereby enacted as follows : 

Short title and extent. called The Indian 

Finance Act, 1943. 

(2) It extends to the whole of British India. 


2. The provisions of section 7 of the Indian Salt Act, 1882 (XII of 1882) 
Fixation of salt duty. shall, in so far as they enable the Central Government 

■It monnbotnMd in, or topSTinto,^ Zj’cS'StiSI « 

as if, for the year beginning on the 1st day*of April 1943 °“S trae ? 

duty at the rate of one rupee and four annas ner 9 ™posed such 

sevenths pounds avoirdupois of salt manufactured^ or w 0 ' 

any such part, and such duly shall, for all the ^7 land into, 

^ to have been .imposed by^W maS ^ ^ 
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S For the year beginning on the 1st day of April, 1943, the Schedule 
co n taine d in Schedule I to this Act sh all he in- 
serted in the Indian Post Office Act, 1898 (YI of 


Inland Postage rates. 


1898), as the First Schedule to that Act. 

4 . The additional duties of customs on certain goods chargeable with a 
duty of customs under the First Schedule to the 
Continuation of additional Indian Tariff Act, 1934 ( XXX II of 1934) or under 
duties of customs imposed the said Schedule read with any notification of the 
li? 1 o S eCtlon 6) ' A " ct XI1 of Central Government for the time being in force, 
1 42 ‘ imposed up to the 31st day of March, 1943, by sec- 

tion 6 of the Indian Finance Act, 1942 (XII of 1942), shall be levied and col- 
lected as provided in that section up to the 31st day of March, 1944. 


Income-tax end super-tax. t0 P™™ 1 * of 

tions (2) and (3), — 

(a) income-tax for the year beginning on the 1st day of April, 1943, 
shall be charged at the rates specified in Part I of Schedule II increased in the 
cases to which sub-paragraph (6) of paragraph A and paragraph B of that 
Part apply by a surcharge for the purposes of the Central Government at the 
rate specified therein in respect of each such rate of income-tax, and 

(i) rates of super-tax for the year beginning on the 1st day of April, 
1943, shall, for the purposes of section 55 of the Indian Income-tax Act, 1922 
(XI of 1922), he those specified in Part II of Schedule II increased in the 
cases to which paragraphs A, B and C of that Part apply by a surcharge for 
the purposes of the Central Government at the rate specified therein in respect 
of each such rate of super-tax. 


(2) In making any assessment for the year ending on the 31st day of 
March, 1944,— 

(a) where the)' total income of an assessee, not being a company, includes 
any income chargeable under the head “Salaries” or under the head “Interest 
on Securities” or any income from dividends in respect of which he is deemed 
under sec. 49-B of the Indian Income-tax Act, 1922 (XI of 1922), to have paid 
income-tax imposed in British India, the income-tax payable by the assessee 
on that part of his total income which consists of such inclusions shall be an 
amount bearing to the total amount of income-tax payable according to the rates 
applicable under the operation of the Indian Finance Act, 1942, (XII of 
1942), on his total income the same proportion as the amount of such inclu- 
sions bears to his total income; 


(5) Where the total income of an assessee, not being a company, includes 
any income chargeable under the head “Salaries” on which super-tax has been 
or might have been deducted under the provisions of sub-section (2) of section 
18 of the Indian Income-tax Act, 1922 (XI of 1922), the super-tax payable by 
the) assessee on that portion of his total income which consists of such inclusions 
fee an amo unt bearing to the total amount of super-tax payable according 
ta the rates applicable under the operation of the Indian Finance Act, 1942 
(XII of 1942), on his total income the same proportion as the amount of sueh 
inclusions bears to his total income. 


(3) In cases to which section 17 of the Indian Income-tax Act, 1922 (XI 
of 1922), applies, the tax chargeable shall he determined as provided in that 
section hut with reference to the rates imposed by sub-section (1) of this section^ 
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and in accordance with the provisions of sub-section (1) of this section wher e 
applicable. 

(4) For the purposes of this section and of the rates of tax imposed there- 
by, the expression “total income” means total income as determined for the pur- 
poses of income-tax or super-tax, as the case may be, in accordance with the pro- 
visions of the Indian. Income-tax Act, 1922 (XI of 1922). 

(5) Notwithstanding anything contained in sub-section (1) or sub-sec- 
tion (2) no tax shall be payable in cases to which sub-paragraph (a) of para- 
graph A of Part 1 of Schedule II applies where the assessee deposits with the 
Central Govenment in such manner and in accordance with such conditions as 
the Central Government may by rule prescribe for the purposes of this sub-section 
an amount representing not less than one rupee for every complete unit of 
twenty-five rupees by which his total income exceeds seven hundred and fifty 

mpees- „ 

(6) A deposit made in accordance with the provisions of sub-section (5) 
shall not in any way be capable of being charged and shall, not be liable to at- 
tachment under any decree or order of any Civil, Revenue or Criminal Court 
in respect of any debt or liability incurred by the depositor and nither the 
official Assignee nor any receiver appointed under the Provincial Insolvency 
Act, 1920 (V of 1920), shall be entitled to or have any claim or any such 
deposit. 

(7) Where the total income of an assessee referred to in sub-paragraph 
(i) of paragraph A of Part I of Schedule II does not exceed six thousand 
rupees, an amount representing one rupee for every complete unit of 
two hundred rupees of his total income as reduced by the income, if 
any, exempt from tax under any provision of the Indian Income-tax Act, 1922 
(XI of 1922), or any notification issued thereunder shall be funded for the as- 
sessee 's benefit and shall be paid to him on such date, not more than twelve 
months after the termination of the present hostilities, as the Central Govern- 
ment may fix; 

Explanation . — In computing the amount to be funded under this sub-sec- 
tion if there is an incomplete unit amounting to one hundred rupees or more it 
shall be reckoned as a complete unit of two hundred rupees. 

(8) Notwithstanding anything contained in sub-section (7) of section 8 
of the Indian Finance Act, 1942 (XII of 1942), the amount to be funded under 
that sub-section for the assessee ’s benefit in respect of any assessment for the 
year ending on the 31st day of March, 1943, shall be calculated on his total 
income as reduced by the income, if any, exempt from tax under any pro- 
vision of the Indian Income-tax Act, 1922 (XI of 1922), or any notification 
issued thereunder. 

(9) The Central Government may, by notification in the official Gazette, 
make rules prescribing the manner and conditions referred to in sub-section 
(5). 

6. (1) In sub-clause (a) of clause (6 ) of section 2 of the Excess Profits 

Of aaa rate Tax Act > 1940 of 19^0), for the words and 

of excess profits tax. figures 31st day of March, 1943” tha words and 

figures “31st day of March, 1944” ahull be substitut- 
ed. ! 

(2) The Excess profits tax imposed by section 4 of the Excess Frofite Tax 
Act, 1940 (XV of 1940) shall, in respect of any chargeable accounting period 
beginning after the 31st day of March, 1943, be an amount equal to sixty-six 
and two-thirds per cent, of the amount by which the profits of th« b usiness dur- 
ing Hat chargeable accounting period exceed the standard - piaH 
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In section 5 of the Indian* Finance (Supplementary and Extending) 
Act, 1931, the words n motor spirit or kerosene” and 
the words and figures ‘‘or under the Motor Spirit 
(Duties) Act, 1917, or under the Indian Finance Act, 
1922” shall be omitted, and for the words “or under 
any of the said Acts” the words “or under the said 

Act” shall be substituted. 


Amendment of section 5 , 
Indian Finance (Supple- 
mentary and Extending) 
Act, 1031 . 


SCHEDULE I. 


Schedule to he inserted in the Indian Post office Act, 1898 . 
(See section 3 .) 

“THE FIRST SCHEDULE. 

Inland Postage Hates. 


(See section 7 .) 


Letters. 

For a weight not exceeding one tola 

For every tola, or fraction thereof, exceeding one tola 

Post Ciods. 

Single 

Reply 

Book, Pattern and Sample Packets . 
For the first five tolas or fraction thereof 

For every additional two and a half tolas, or fraction thereof, in excess 
of five tolas 

Registered Newspapers. 

For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twenty tolas . . 
For every twenty tolas, or fraction thereof, exceeding twenty tolas . . 
In the case of more than one copy of the same issue of a registered * 
newspaper being carried in the same packet — 

For a weight not exceeding ten tolas - 

For every additional five tolas,* or fraction thereof in excess of 
ten tolas 

Provided that such packet shall not be delivered at any ad- 
dressee’s residence but shall be given to a recognised agent at 
the post office. 

Parcels . 

For a weight not exceeding forty tolas 

•For every forty tolas, or fraction thereof, exceeding forty tolas . . 


One and a half annas. 
One anna. 

Nine pies. m 

One and a half annas. 

Nine pies. 

Three pies. 

Quarter of an anna. 

Half an anna. 

Half an anna. 


Half an anna. 
Quarter of an anna. 


Six annas. 
Four annas. 


SCHEDULE H. 

(See section 5 .) 

PAST I. 

Bates or Income-tax. 


A. — In the case of every individual, Hindu undivided family, unregistered firm and 
other association of person* not being a case to which paragraph.- B of this Part 
applies:— 

(a) Where the total income does not exceed Bs, 3 , 000 — 

Rate. 

1. On the first Rs. 750 of total income .. Nil. 

u. On the next Rs. 1,250 of total income . . Six pics in the rupee. 

Provided that no tax shall be payable on a total income which 
does not exceed Rs. 1,500 

(b) Where the total income exceeds Rs. 2,000— 

Rate. Surcharge. 

x. On the first Rs. 1,500 of total income . . Nil. Nil . 

2. On the next Rs. 3,500 of total income . . Nine pies in the rupee . . Six pies in the rupee. 

3. On the next Rs. 5,000 of total income . . One anna and three pies Ten pies in the rupee. 

in the rupee. 

4. . On the next Rs. 5,000 of total income * . Two annas in the rupee. One a nn a and four pies 

in the rupee. 

5. On the balance of total income . . Two annas and six pies in One a nn a and eight pies 

the rupee. in the rupee. 

B. — In the case of every company and local authority, and in every case in which under the 
provisions of the Indian Income-tax Act, 192a, income-tax is to be charged at the m a ximum rate — 

Rate. Surcharge. # 

On the whole of total income . . T w0 annas and six pies in One anna and eight pies 

jthe rupee. in the rupee. 
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PAST n* 

Bates op Super-tax. 

A. — In the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons, not being a case to which paragraphs B and 0 of this post 
apply— 

. Rate. Surcharge. 

I. On the first R«. 25,000 of total income . • Nil. * Nil . 

Q. On the next Rs* I o ; ooo of total income. One anna in the rupee. One anna in the rupee. 

3. On the next Rs. 20,000 of total income. Two annas in the rupee. One anna and six pies in 

the rupee* 

4. On the next Rs. 70.000 of total income. Three annas in the rupee. Two annas in the rupee, 

5. On the next Rs. 75.000 of total income. Four annas in the rupee. Two annas and six pies in 

the rupee. 

6. On the next Rs. 1,50,000 of total income. Five annas in the rupee. Three annas in the rupee. 

7. On the next Rs. 1,50,000 of total income. Six annas in the rupee. Three annas in the rupee. 

8. On the balance of total income. Seven annas in the rupee. Three annas and six pies 

in the rupee. 

B. — In the case of every local authority — 

Rate. Surcharge. 

On the whole of total income . . One anna in the rupee. One anna in the rupee. 

C. — In the .ease of an association of persons being a co-operative society, other than the 
Sanikatta Saltowners* Society in the Bombay Presidency, for the time being registered 
under the Oo-operative Societies Act, 1912, or under an Act of the Provincial Legislature 
governing the registration of Co-operative Societies — 

Rate. Surcharge. 

1. On the first Rs. 25,000 of total income. Nil. Ml. 

2. On the balance of total income. One anna in the rupee. One anna in the rupee. 

D. — In the case of every company — 

Rate. 

On the whole of total income. . . Two annas in the rupee. 


THE INDIAN FINANCE ACT (1944). 
[Amended by Ordinance XXXIII of 1944.] 


[31s* March, 1944. 

An Act to give effect to the financial proposals -of the Central Government for 
the year "beginning on the Is# day of April, 1944. 

■Whereas it is expedient to fix the duty on salt manufactured in, or im- 
ported by land into, British India, to fix maximum rates of postage under the 
Indian Post Office Act, 1898 (VI of 1898), to continue for a further period of 
one year the additional duties of customs imposed by section 6 of the Indian 
Finance Act, 1942 (XII of 1942), and to increase certain of those duties, to alter 
the duly of excise on tobacco and to impose duties of excise on betel-nuts, coffee 
and tea, to fix rates of income-tax and super-tax, and to continue the charge and 
levy of excess profits tax and make certain additional provisions relating there- 
to; It is hereby enacted as follows: — 

Short title and extent. (1) This Act may be called The Indian 

Finance Act, 1944. 


(2) It extends to the whole of British India. 

2. The duty on salt manufactured in, or imported by land into, British 

Fixation of salt duty. \ ndi * % £T ^ginning on the 1st day of 

April, 1944, be at the rate of on,e rupee and nine 
annas per standard maund. 


3. For the year bginning on the 1st day of April, 1944, the Schedule con- 
Inland Poataff. ratea tained in Schedule I to the Indian Finance Act, 
teg8 mes - 1943 (VIII of 1943), shall again be inserted in the 
Indian Post Office Act, 1898 (VI of 1898), as the First Schedule to that Act. 
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4 . (1) The additional duties of customs on certain goods chargeable with 

a duty of customs under the First Schedule to 

Continuation of, and on- the Indian Tariff Act, 1934 (XXXII of 1934), or 

dutiefS* c$oJ 15SS S^d^ the said Schedule read with any notification of 
by section 6, Act XU of th® Central Government for the time being in force, 

1943. . .A-S's! haposed up to the 31st day of March, 1943, by sec. 6 

0 ? the Indian Finance Act, 1942 (XII of 1942), and 
continued up to the 31st day of March, 1944, by section 4 of the Indian Finance 
Act, 1943 (VIII of 1943), shall continue to be levied and collected as provided 
in Section 6 of the Indian Finance Act, 1942, (XII of 1942), up to the 31st day 
of March, 1945, subject to the modification contained in sub-section (2) . 

(2) The additional duty to be levied and collected under the foregoing 
sub-sestion shall be one-half instead of one-fifth of the amount of the duty of 
customs specified in the First Schedule to the Indian Tariff Act, 1934 (XXXII 
of 1934), in the case of the following goods, namely: — 

(а) spirits, comprised in Item No. 22 (4) and in Item No. 22 (5) of 
the said Schedule; 

(б) tobacco, comprised in Item No. 24 and in Item No. 24 (3) of the said 
Schedule,* . 

(c) cigars, comprised in Item No. 24 (1) of the said Schedule * 

(d) cigarettes, comprised in Item No. 24 (2) of the said Schedule. 

Aiteiation of exoi-n d-i- 5. The amendments set out in Part I and Part 

n of the First Schedule shall be made respectively 
betelnuts, coffee and tea. the First and Second Schedules to the Central 

Excises and Salt Act, 1944 (I of 1944) . 

Income-tax and auper-tax. 6 * (*> Subject to the provisions of sub-sections 

- (2), (3) and (5),— 

(a) income-tax for the year beginning on the 1st day of April; 1944, 
shall be charged at the rates specified in Part I of the Second 1 Schedule increas- 
ed in each case by a surcharge for the purposes of the Central Government at 
the rate specified therein in respect of each such rate of income-tax, and 

(5) rates of super-tax for the year beginning on the 1st day of April, 

1944, shall, for the purposes of section 55 of the Indian Income-tax Act, 1922 
(XI of 1922), be those sperified in Part IT of the Second Schedule increased in 
the cases to which paragraphs A, B and C of that Part apply by a surcharge 
for the purposes of the Central Government at the rate specified therein in res- 
pect of each such rate of super-tax. 

(2) In making any assessment for the year ending on the 31st day of 
March, 1945, — 

(a) where the total income of an assessee, not being a company, includes 
any income chargeable under the head "Salaries” or under the head “Interest 
on Securities” or any income from dividends in respect of which he is deemed 
under section 49-B of the* Indian Income-tax Act, 1922 (XI of 1922), to have 
paid income-tax imposed in British India, the Income-tax payable by the assessee 
on that part of his total income which consists of such inclusions shall be an 
amount bearing to the total amount of income-tax payable according to the 
rates applicable under the operation of the Indian Finance Act, 1943 (VIII of 
1943), on his total income the same proportion as the amount of such inclusions 
bears to his total income; 

(7>) where the total income of an assessee, not being a company, includes 
any income chargeable under the head “Salaries” on which super-tax- has been 
or might have been deducted under the provisions of sub-section (2) of section 
18 of the Indian Income-tax Act, 1922 (XI of 1922), the super-tax payable by 
theli assessee on that portion of his total income which consists of such inclusions 
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shall be an amount bearing to the total amount of super-tax payable ac- 
cording to the rates applicable under the operation of the Indian Finance Act, 
1943 (VIII of 1943), on his total income the same proportion as the amount of 
such inclusions bears to his total income. 

(3) In making any assessment for the year ending on the 31st day of 
March, 1944, or ther. year ending on the 31st day of March, 1945, — 

(a) where the total income of a company includes any profits and gains 
from life insurance business the super-tax payable by the company on that part 
of its total income which consists of such inelusion shall be in the ease of an 
assessment for the first mentioned year at the rate of one anna and one pie in 
the rupee and in the case of an assessment for the second mentioned year at the 

,rate of nine pies in the rupee; 

(b) where the total income of an assessee not being a company, includes 
any profits and gains from life insurance business the income-tax and super-tax 

' payable by the assessee on that part of his total income which consists of such 
inclusion shall be an amount bearing to the total amount of such taxes nayable 
-according to th e rates applicable under the operation of the Indian Finance 
Act, 1942 (Xll of 1942), on his total income the same proportion as the amount 
of such Inclusion bears to his total income, so, however, that if the aggregate of 
the taxes so computed in respect of such inclusion exceeds the aggregate of the 
taxes on the same income pavable bv a company under the operation of the 
Indian Finance Act, 1942 (XII of 1942) , the taxes payable on such inclusion 
shall be computed at the rates applicable to a company under the operation of 
the said Act. 

(4) "Where any assessment for the year ending on the 31st day of March, 
1944, to which clause (a) or (b) of sub-section (3) is applicable has been com- 
pleted at the rates of tax in operation under the Indian Finance Act, 1943 
(VHI of 1943), it shall be revised by the Income-tax Officer in accordance with 
the provisions of clause (a) or Cb), as the case may he, of sub-section (3) and 
the excess tax paid, if any, shall he refunded. 

(5) In cases to which section 17 of the Indian Income-tax Act, 1922 (XI 
of 1922), applies, the tax chargeable shall he determined as proved in that sec- 
tion but with reference to the rates imposed by sub-section (1) of this section, 
and in accordance with the provisions of sub-sections (2) and (3) of this section 
where applicable. 

(6) For the purposes of this section and of the rates of tax imposed 
thereby, the expression “total income” means total income as determined for 
the purposes of income-tax or super-tax, as the ease mav be, in accordance with 
the provisions of the Indian Income-tax Act, 1922 (XI of 1922) . 

(7) "Where the total income of an assessee referred to in paragraph A 
of Part I of the Second Schedule does not exceed six thousand rupees, an amount 
representing one rupee for every complete unit of two hundred rupees of his 
total income as reduced by the income, if anv. exempt from tax under any pro- 
vision of the Indian Income-tax Act, 1922 (XI of 1922). or any notificatioin is- 
sued thereunder shall be funded for the assessee ’s benefit and shall he paid to 
him on snch date, not more than twelve months after the termination of the pre- 
sent hostilities, as the Central Government may fix. 

. _ Explanation. — In computing the amount to he funded under this sub- 
section if there is an incomplete unit amounting to one hundred rupees or more 
it shall be reckoned as a complete unit of two hundred rupees. 

(8) The provisions of section 23-A of the Indian Income-tax Act, 1922 
-(Xl of 1922), shall not apply in respect of profits and gains of the previous 

fur the assessment for the year ending on the 31st day of March, 1945. 
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7. (1) In sub-clause (a) of danse ( 6 ) of section 2 of the Excess Profits 

Tax Act, 1940 (XV of 1940), for the ■words and 
Continuance of and rate figures “31st day of March, 1944,” the words and 
of excess profits tat. figures “31st day of March, 1945”, shall he substi- 

tuted . 

(2) The excess profits tax imposed by section 4 of • the-Excess Profits Tax 
Act, 1940 (XV of 1940), shall, in respect of any chargeable accounting period 
beginning after the 31st day of March. 1944. be an amount eaual to sixty-six 
and two-thirds per cent, of the amount by which the profits of the business dur- 
ing that chargeable accounting period exceed the standard profits. 

Further provisions r e s- 0 . «• , (*> J n snb-rule ^ (1) of rule 2 of the Second 
pccting excess profit^ *as. Schedule to the Excess Profits Tax Act, 1940 (XV of 

1940),— 

(a) for the words “and in particular any debt for income-tax or super- 
tax or for excess profits tax in respect of the business shall be deducted” the 
following* shall be substituted, namely: — 

“and in particular there shall be deducted any debts incurred in res- 
pect of the business for income-tax or super-tax or excess profits tax, or for ad- 
vance Payments due under any provision of the Indian Income-tax Act, 1922 
(XI of 1922), or for anv further sum uavable in relation to pxc^ss profits tax 
under section 2 of the Excess Profits Tax Ordinance, 1943 (XVI of 1942)” : 

(Z>) after clause (B) of the proviso the following clauses shall be insert- 
ed, namely: — 

Ct (c) in the case of any advance payment due under any provision of the 
Indian Tncome-tax Act, 1922 (XI of 1922). on the date on which, under the 
provisions of that section, the payment first became due; 

(d) in the case of any further sum payable in relation t o exc ess profits 
tax under section 2 of the Excess Profits Tax Ordinance, 194-3 fXVI of 1943), 
on the date on which, under the provisions of that section, the further sum be- 
came payable.” 

(2) To sub-section (1) of section 10 of the Indian Finance Act, 1942 
(XII of 1942). the following proviso shall be added, namely: — 

“Provided further that in respect of chargeable accounting periods ending 
after the 31st day of December, 1943, the amount repayable under this sub-sec- 
tion shall, subiect to the provisions of the first of the foregoing provisos, he cal- 
culated by reference to the amount of the excess profits tax paid, and not by 
reference to the farther amount deposited under this section”. 

(3) In section 2 of the Excess Profits Tax Ordinance, 1943 (XVI of 

1943) _ 

(a) to sub-section ( 1 ) the following provisos shall be added, namely : — 

“Provided that, in respect of any chargeable accounting period ending 
after the 31st day of December, 1943, the provisions of this sub-section shall have 
effect as if, in relation to any person who is a company, for the words' one- 
fifth* the words * nineteen-sixty-fourths 9 were substituted and as if, in relation to 
any other person, for the words 'one-fifth 7 the words ' seventeen-sixty-fourths 1 
were substituted : . 

Provided further that if, in respect of any chargeable accounting period 
ending after the 31st day of December. 1943, a person who has deposited a fur- 
ther sum equal to seventeen-sixty-fourths of the excess profits tax payable shows 
that the amount of the income-tax and super-tax payable in respect of the excess 
profits arising in such period exceeds fifteen-sixty-fourths of the amount of the 
excess profits tax payable, so much of the deposit shall be refunded as will secure 
that the total of the deposit made and the income-tax and super-tax payable in 
respect of the excess profits arising in such period does not exceed one-half of 
the excess profits tax payable . ” ; 

C.C,M.-*324 
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(5) after sub-section (1) the following sub-section shall be inserted, 
namely: — 

“(1-A) In respect of any chargeable accounting period ending after the 
31st day of December, 1943, in respect of which a provisional assessment of 
excess profits tax is made pnder section 14-A of the Excess Profits Tax Act, 1940 
. (XV of 1940) , the person liable to pay such excess profits tax shall deposit in 
the manner laid down in sub-section (1) a further sum equal to nineteen-sixty- 
fourths of the amount of the, said excess profits tax if such person is a company 
and seventeen-sixty-fourths of the said amount if such person is not a company ; 
and the provisions of sub-sections (6) and (7) of the said section 14-A shall 
apply to any payment made under this sub-section as they apply to a payment 
of excess profits tax.”; 

(c) in sub-section (4) for the words, brackets and figure “sub-section 
(1) of the section”, where they occur for the first time, the words, brackets, 
figures and letter “sub-section (1) or (1-A) of this section” shall be substitut- 
ed. 


THE FIRST -SCHEDULE. 


( See section 5.) 

Amendments to be made in the Central Excises and Salt Act, 1944 (I of 1944). 


PART X. 


Amendments of First Sohedvle* 

1. For Item No. 9, the following item shall be substituted, namely: — 
*9. Tobacco — 


“Tobacco” means any form of tobacco whether cured or uncured, and whether manu- 
factured or not, and includes the leaf, stalk and stems of the tobacco plant but does nort 
include any part of a tobacco plant while still attached to the earth. 

1* Unmanufactured tobacco — 

(i) If flue-cured and intended for — 

(a) manufacture into cigarettes containing — Per lb. 

(i) more than 20 per cent, weight of imported tobacco . . ■ Three rupees and eight 

. annas. . 


(ii) 20 per cent, or less than 20 per cent, weight of imported 

tobacco. 

(iii) no imported tobacco 

(b) any purpose other than the manufacture of cigarettes or of 
the products enumerated in (3) (a) and (3) ( b ). 

(2) if other than flue-cured and intended for — 

(a) manufacture into cigarettes 

{b) any purpose other than the manufacture of cigarettes or a 
of the products enumerated in 3 (a) and (3) (6). 

(3) Whether flue-cured or not, if intended for — 

! a) manufacture into — 
i) Biris 
ii) snuff 

iii) cigars and cheroots 
iv) hookah tobacco 

b) sale as chewing tobacco, whether manufactured or merely 
cured. 


Two rupees and eight annas. 
One rupee. 

Three rupees and eight 
annas. 

Nine annas. 

Nine annas. 


Nine annas. 
Nine annas. . 
Three annas. 
Three annas. 
Three annas. 


(c) agricultural purposes . . . . . . JV*7. 

(4) Stalks, stems and other refuse of tobacco intended for use One anna, 

in the preparation of any form of manufactured tobacco. 

II. Manufactured tobacco — 


Cigars and cheroots of which the value — 

(i) exceeds Rs. 30 a hundred. 

(ii) exceeds Rs. 35 a hundred but does not exceed Rs. 30 

a hundred. 

(its) exceeds Rs. so a hundred but .does not exceed Rs. 25 
a hundred. 

(iv) exceeds Rs. 15 a hundred but does not exceed Rs. 20 

a hundred. 


Per hundred. 
Twelve rupees. 
Ten rupees. 

Eight rupees. 

Six rupees. 
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(v) exceeds Rs. io a hundred but does not exceed Rs. 15 Four rupees. 

a hundred. 

(vi) exceeds Rs. 5 a hundred but does not exceed Rs. 10 Two rupees. 

a hundred. 

(vii) exceeds Rs. 2-8* a hundred but does not exceed Rs. 5 One rupee. 

a hundred. 

(viii) exceeds Rs. 1-4 a hundred but does not exceed Rs. 2-8 Eight annas, 
a hundred. 

(ix) exceeds Annas 12 a hundred but does not exceed Rs. 1-4 Four annas, 
a hundred. 

2. After item No. 1 1, the following items shall be added, namely : — 

“12. Betel-nuts cured — 

“ Betel-nut *’ means the fruit of the areca-palm {areca catechu ) , Two annas per lb. 
whether with or without husk, whether cured or uncured, 
but does not include the fruit while still attached to the tree. 

13. Coffee, cured — 

“ Coffee ” means the seed of the coffee tree {coffee), whether with Two annas per lb, 
or without husk, whether cured or uncured, but does not include 
the seed whi!e still attached to the tree. 

14* Tea — 

“ Tea ” means the commodity known as tea made from the leaves Two annas per lb. 
of the plant Camilla Thea ( Linn ), and includes green tea. 

PART n. 

Amendment of Second Schedule. 

In Part A after Item No. I (Tobacco) the following shall he added, namely: — 

“2. Betel-nuts 1 When supplied by a curer to a wholesale dealer, whether directly or 

3. Coffee J through a broker or commission agent. 99 

THE SECOND SCHEDULE. 

. {See section 5.) 

PART I. 

Rates op Income-tax. 

A. — In the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons not being a case to which paragraph B of this Part applies:— 

Rate. Surchagc. 

1. On the first Rs. 1,500 of total income. . . Nil. Nil. 

2. On the next Rs. 3,500 of total income . . Nine pies in the rupee Six pies in the rupee. 

3. Qn the next Rs. 5,000 of total income . . One anna and three pies Ten pies in the rupee. 

in the rupee. 

4. On the next Rs. 5,000 of total income . . Two annas In the rupee. Onto anna and six pies 

in the rupee. 

5. On the balance of total income . . Two annas and six pies Two annas in the rupee. 

in the rupee. 

Provided that— 

(i) no income-tax shall be payable on a total income which does not exceed Bs. 2,000; 
(it) the income-tax payable shall in no case exceed half the amount by which the 
total income exceeds Rs. 2,000. 

B. — In the case of every company and local authority, and in every case in which under 
the provisions of the Indian Income-tax Act, 1922, income-tax is to be charged at the maxi- 
mum rate — 

Rate. Surcharge. 

On the whole of total income . . Two annas and six pies Two annas in the rupee. 

in the rupee. 


PART II. 

Rates op Super-tax. 

A. — In the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons, not being a case to which paragraphs B and O of this Part 
apply—* 

Rate. Surcharge. 

1. On the first Rs. 25,000 of total 

income. . 

2. On the next Rs, 10,000 of total One anna m the rupee. One anna m the rupee. 

income. • , 

On the next Rs. ao.ooo of total Two annas in the rupee. Two annas in the rupee. 

income. , , 

On the next Rs. 70,000 of total Three annas in the rupee. Two annas and six pies 

income, w the rupee. 


3 * 

4 * 
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Rate. 

5. On the next Rs. 75,000 of total Four annas in the rupee. 

income. 

6. On the next Rs. 1-50,000 of total Five annas of the rupee. 

income. 

7. On the next Rs. 1,50,000 of total Six annas in the rupee. 

income. 

8. On the balance of total income. Seven annas in the rupee. 

B. — In the case of every local authority — 

On the whole of total income One anna in the rupee. 

CL— In the ease of an association of persons being: a co-operative 
Sanikatta Salt owners* Society hi the Bombay Presidency, for the 
imder the Co-operative Societies Act, 1912, or under an Act of the 
governing the registration of Co-operative Societies— 


Surcharge. 

Three annas in the 
rupee. 

Three annas in the 
rupee. 

Three annas in the 
rupee. 

Three annas and six 
pies in the rupee. 

One anna in the rupee, 
society, other than the 
time being registered 
Provincial legislature 


Rate. Surcharge. 

i. On the first Rs. 35.000 of total income. ML ML 

3. On the balance of total income. One anna in the rupee. One anna in the rupee. 

D. — In the case of every company — 

Rate. 

On the whole of total income. . . Three annas in the rupee. 

Provided that a rebate of one anna in the rupee shall be allowed on the total income 
as reduced by the amount of any dividend declared in British India in respect of l[the 
whole or pari of the previous year] for the assessment for the year ending on the 31st day 
of March, 1945, not being a dividend payable at a fixed rate or a dividend declared on or 
before the 29th day of February, 1944, by a company to which but for sub-section (8) of 
oection 6 of this Act, section 23-A of the Indian Income-tax Act, 1922 (XI of 1922), would 
be applicable. 

a T Explanation . — For the nurposes of this proviso, the expression ‘dividend* shall be 
deemed to indude any distribution included in the expression ‘dividend* as defined in 
dauso (6-A) of section 2 of the Indian Income-tax Act, 1922, and any such distribution 
made during the year ending on the 31st day of March, 1945, shall be deemed to have 
been made in respect of the whole or part of the previous year.] 


THE INDIAN FINANCE ACT, 1945. 


[Sis# March, 1945. 

An Act to give effect to the- financial proposals of the Central Government for 
the year "beginning on the 1st day of April, 1945 . 

’Whereas it is expedient to fix the duty on salt manufactured in, or im- 
ported by land into, British India, to fix maximum rates of postage under the 
Indian Post Office Act, 1898 (VI of 1898), to continue for a further period^ of 
oue year the additional duties of customs imposed by section 6 of the Indian 
Finance Act, 1942 (XII of 1942) and to modify certain of those duties, to alter 
the duty of customs and the duty of excise on tobacco, to fix rates of income- 
tax and super-tax, and to continue the charge and levy of excess profits tax ; 

It is hereby enacted as follows : — 


at,™* ritt. 1. (1) This Act may be called The Indian 

Short tftle and extent. FmA ^ OE '’ AoT> 1 945 . 

(2) It extends to the whole of British India. 

' 2. The duly on salt manufactured in, or imported by land into, British 

-Fixation of .alt a „*v India shall; for the year beginning on the 1st day of 

17 ’ April, 1945, be at the rate of one rupee and nine 

annas per standard xnaund. 

8. For the year beginning on the 1st djay of April, 1945, thei ^ehedule 

' Twi.v,* - Pomk mfea contained in the First Schedule to this Aeb Shall be 

. ’ inserted in the Indian Post Office Act 1889 (VI of 

1898), as the First Schedule to that Act. 

ty'&dfemce XXXIII of 1944. * Bxj*. added «£ XXXIII of ig 44 - 
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Continuation of, and en- 
hancement of, additional 
duties of cuftouo imposed 
by section 6 , Act XII of 
194E. 


4. (1) The additional duties of customs on certain goods chargeable with 
a duty of customs under the First Schedule to the 
Indian Tariff Act, 1934, (XXXII of 1934), or under 
the said Schedule read with any notification of the 
Central Government for the time being in force, im- 
posed up to the 31st day of March, 1943, by section 
6 of the Indian Finance Act, 1942 (XII of 1942), and 
continued, subject to certain modifications, up to the 31st day of Mareh, 1945, by 
section 4 of the Indian Finance Act, 1944, shall continue to be levied and col- 
lected as provided in section 6 of the Indian Finance Act, 1942 (XU of 1942) 
up to the 31st day of Mareh, 1946, subject to the modifications contained in sub- 
section (2). 

(2) The additional duty to be levied and collected under the foregoing 
sub-section shall be one-half instead of one-fifth of the amount of the duly of 
customs specified in the First Schedule to the Indiau Tariff Act, 1934 ( XXX II 
of 1934;, in the ease of spirits, comprised in Item No. 22 (4) and in sub-items 
(a), (c) and (d) of Item No. 22 (5) of the said Schedule; and no such addi- 
tional duty shall be levied or collected on tobacco comprised in Items Nos. 24, 
24 (1), 24 (2) and 24 (3) of the said Schedule. . . 


Alteration of duly of ons- 6. In the First Schedule to the Indian Tariff 
toms on tobacco. Act, 1934 ( XXXII of 1934),-— 

(a) in Item No. 24, for the entry in the fourth column the entry “Eg. 8 
per lb.” shall be substituted; 


(6) in Item No. 24 (1), for the entry in the fourth column the follow- 
ing shall be substituted, namely: — 

“The rate at which duty is for the time being leviable on articles includ- 
ed in Item No. 87 of this Schedule under this Act read with any other enact- 
ment in force, plus Es. 7-8 per lb.”; 

(e) in Item No. 24 (2), for the entry in the fourth column the following 
shall be substituted, namely: — 

“The rate at which duty is for the time being leviable on articles includ- 
ed in Item No. 87 of this Schedule under this Act read with any other enact- 
ment in force plus Es. 18-ljl per thousand or Es. 7-8 per lb. whichever is 
higher”. ' 

(d) in Item No. 24 (3), for the entries in the fourth and sixth columns, 
respectively, the entries “Es. 7-8 per lb.” and “Es. 7 per lb.” shall be substi- 
tuted. 


Alteration of duty of ex- 
cise on tobacco. 


6. In the First Schedule to the Central Excises 
and Salt Act, 1944 (I of 1944), in Item No. 9; under 
the heading “I. Unmanufactured tobacco” — 

( a ) for the entries («)> (it) and (in) contained in sub-item (i) beginning — 

“ (I) If flue-cured and intended for — 

(a) manufacture into cigarettes containing — ” 
the following shall be substituted, namely : — 


“ (i) more than 6o per cent, weight of imported tobacco 


Per lb. 
Seven rupees 
annas. 


and eight 


Five rupees. 

Three rupees and eight 


(it) more than 40 per cent, but not more than 60 per cent, 
weight of imported tobacco* 

(Hi) more than ao per cent, but not more than 40 per cent, 
weight of imported tobacco 

(to) so per cent, or less than so per cent, weight of imported 
tobacco . . 

(0) no imported tobacco 

and in the second column of clause (ft) of that sub-item, for the words " Three rupees and eight 
’’ the words “ Seven rupees and eight annas ” shall be substituted.; 

(ft) in sub-item (4), the word “ itram ” shall he omitted. 

7. (1) Subject to the provisions of sub-motions 

(3), (4) and (5),- 


Two rupees and eight annas. 
One rupee.'* 


Income-tax and super-tax. 
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(a) income-tax for the year beginning on the 1st day of April, 1945, ahull 
be charged at the rates specified in Part 1 of the Second Schedule increased in 
each case by a surcharge for the purposes of the Central Government at the rate 
specified therein in respect of each such rate of income-tax, and » 

(b) rates of super-tax for the year beginning on the 1st day of April, 

1945, shall, for the purposes of section 55 of the Indian Income-tax Act, 1922* 
(XI of 1922), be those specified in Part II of the Second Schedule increased in 
the cases to which paragraphs A, B and C of that Part apply by a surcharge 
for the purposes of the Central Government at the rate specified threin in res- 
pect of each such rate of super-tax. 

(2) If any provision is made in the Indian Income-tax Act, 1922 (XI 
of 1922), for the exemption from income-tax of a portion of the earned income 
included in the total income of an assessee, then, in making any assessment for the 
year ending on the 31st day of March, 1946, there shall be deducted from 
the total income of an assessee in accordance with such provision an amount 
.equal to one-tenth of such earned income exclusive of any income chargeable 
under the head “Salaries” but not exceeding in any case two thousand rupees. 

(3) In making any assessment for the year ending on the 31st day March, 

1946, where the total income of an assessee, not being a company, includes any 
income chargeable under the head “Salaries” or under the head “Interest on 
Securities” or any income from dividends in respect of which he is deemed un- 
der section 49-B of the Indian Income-tax Act, 1922 (XI of 1922), to have paid 
income-tax imposed in British India, the Income-tax payable by the assessee on 
that part of his total income which consists of such inclusions shall be an amount 
bearing to the total amount of income-tax payable according to the rates appli- 
cable under the operation of the Indian Finance Act, 1944, on his total income 
the same proportion as the amount of such inclusions bears to his total income. 

(4) In making any assessment for the year ending on the 31st day of 
March, 1946, — 

(a) where the total income of a company includes any profits and «gains 
from life insurance business, the super-tax payable by the company on that part 
of its total income which consists of such inclusion shall be at the rate of six 
'pies in the rupee; 

(i) where the total income of an assessee, not beifig a company, includes 
any profits and gains from life insurance business, the income-tax and super- 
tax payable by the assessee on that part of his total income which consists of 
such inelusion shall be an amount bearing to the total amount of such taxes 
payable according to the rates applicable under the operation of the Indian 
Finance Act, 1942 (XII of 1942), on bis total income the same proportion as 
the amount of such inclusion bears to his total income, so, however, that if the 
aggregate of the taxes so computed in respect of such inclusion exceeds the aggre- 
gate of the taxes on the same income payable by a company under the operation 
of the Indian Finance Act, 1942 (XII of 1942). the taxes payable on such, inclu- 
sion shall be computed at the rates applicable to a company under the operation 
of tiie said Act. 

(5) In cases to which section 17 of the Indian Income-tax Act, 1922 (XI 
of 1922), applies, the tax chargeable shall be determined as provided in that 
section but with reference to the rates imposed by sub-section (1) of this sec- 
tion, and in accordance with the provisions of sub-sections (3) and (4) of this 
section where applicable. 

(6) For the purposes of this section and of the rates of tax imposed 
thereby, the expression “total income” means total income as determined for 
the purposes of income-tax or super-tax, as the case may be, in accordance with 
the provisions of the Indian Income-tax Act, 1922 (XI of 1922) ; and the ex- 
STORon “earned income” means earned income as defined for the purposes 
of the said Act. 
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(7) Where the total income of an assesses referred to in paragraph A 
of Part I of the Second Schedule does not exceed six thousand rupees, an amount 
representing one rupee for every complete unit of two hundred rupees of his 
total income as reduced by the income, if any, exempt from tax under any pro- 
vision of the Indian Income-tax Act, 1922 (XI of 1922), or any notification 
issued thereunder shall be funded for the assessee’s benefit and shall be paid 
to him on such date not more than twelve months after the termination of the 
present hostilities, as the Central Goverment may fix : 

Provided that the amount to be funded for the assessee’s benefit shall 
in no case exceed two-fifths of the tax payable by him. 

Explanation . — In computing the amount to be funded under this sub- 
section if there is an incomplete unit amounting to one hundred rupees or more 
it shall be reckoned as a complete unit of two hundred rupees. 

(8) Notwithstanding anything contained in sub-section (7) of section 
6 of the Indian Finance Act, 1944, the amount to be funded for the assessee’e 
benefit under the provisions of that sub-section shall in no case exceed two-fifths 
of the amount of tax-payable by him in respect of his assessment for the year 
ending on the 31st day of March, 1945. 

(9) The provisions of section 23-A of the Indian Income-tax Aet, 1922 
(XI of 1922), shall not apply in respect of profits and gains of the previous 
year for the assessment for the year ending on the 31st day of MaraTi, 1946. 


8. (1) In sub-clause ( a ) of clause (6) of section 2 of the 'KiTOaag Pr ofit* 
Hz. , , , Tax Act, 1940 (XV of 1940), for the words AnH 

of°e»S iate £s ures “ 31st day of M arch, 1945”, the words ant 

p figures “31st day of March, 1946”, shall be substt 

tuted. 


(2) The excess profits tax imposed by section 4 of the Excess Profits Taa 
Act, 1940 (XV of 1940) shall, in respect of any chargeable accounting period 
beginning after the 31st day of March, 1945, be an amount equal to sixty-six anc 
two-thirds per cent, of the amount by which the profit of the business during 
that chargeable accounting period exceed the standard profits. 


THE FHJ 8 T SCHEDULE . 

Schedule to be inserted in the Indian Post Office Act, 1898. 
(See section 3.) 

THE FIRST SCHEDULE. 

Inland Postage Bates. 

(See section 7.) 

Letters. 


For a weight not exceeding one tola • * 

For every tola, or fraction thereof, exceeding one tola 

Post Cards. 

Single 

Reply * * 

r Book, Pattern and Sample Packets . 

For the first five tolas or fraction thereof 

For every additional two and a half tolas, or fraction thereof, in excess 

of five tolas • • 

Registered Newspapers *. 

For a weight not exceeding ten tolas 

For a weight exceeding ten tolas and not exceeding twenty tolas . . 
For every twenty tolas, or fraction thereof, exceeding twenty tolas 
In the case of more than one copy of the same issue of a registered, 
newspaper being carried in the same packet — 

For a weight not exceeding ten tolas • * 

For every additional five tolas, or fraction thereof, in excess oi 
ten tolas 


One and a half annas. 
One anna. 


Nine pies. 

Three pies. 

Quarter of an anna. 
Half an anna. 

Half an anna. 


Half an anna. 
Quarter of an anna. 
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Provided that such packet shall not be delivered at any addressee's 
<■ * • residence but -shall be given to a recognised agent at the post 

. . .office, . „ \ 

• _ Parcels , - ■ - 

For a" weight not exceeding forty tolas * * 

For every forty tolas, or fraction thereof, exceeding forty tolas .. o.x annas. 


THE SECOND SCHEDULE. 

{See section 7.) 

PAET I. 

Bates of Income-tax. 

A, — In the ease of every individual, Hindu undivided family, unregistered firm and 
ether association' of persons not being a case to which paragraph B of this Part applies: 

Rate. Surcharge. 

i. On the first Rs. *,500 of total income .. Nil* Nil- 

a. On the next Rs. 3,500 of total income . . Nine pies in the rupee . . Six pies in the rupee. 

3. On the next Rs. 5,000 of total income . . One anna and three pies Ten pies m the rupee. 

in the rupee. 

a On the next Rs. 5,000 of total income . . Two annas in the rupee. One anna and four pies 
T in the rupee. 

5. On the balance of total income .. Two annas and six pies Two anna and three pies 

° in the rupee. in the rupee. 

Provided that — 

(i) no income-tax shall be payable on a total income which, before deduction of the 
allowance, if any, for earned income, does not exceed Bs. 2,000 ; 

(ii) the income-tax payable shall in no case exceed half the amount by which the 
total income (before deduction of the said allowance, if any, for earned income) exceeds 
Bs v 2,000 j 

. (iii) the income-tax payable on the total income as reduced by the allowance for 
earned income shall not exceed either — 

(o) a sum bearing to. half the amount by which the total income (before deduction 
of £he allowance for earned income) exceeds Bs. 2,000 the same proportion as such reduced 
total income bears to the unreduced total income, or 

(b) the income-tax payable on the income so reduced at the rates specified in this 
Schedule, 

whichever is less. 

B. — In the case of every company and local authority, and in every case fin which under 
the provisions of the Indian Income-tax Act, 1922, income-tax is to be charged at the 
maximum rate — 

Rate. Surcharge. 

On the whole of total income . . Two annas and six pies in Two annas and three pies 

the rupee. in the rupee. 

PART II. 

Rates of Super-tax. 

A. — In the -case of every individual, Hindu undivided family, unregistered, Arm and 
other association of persons, not being a case to which paragraphs B and O c£ this Part 
apply — 

Rate. Surcharge. 

1. On the first Rs. 25,000 of total income. . . Nil. * Nil. 

а. On the next Rs. 10,000 of total income. One anna in the rupee. One anna in the rupee* 

3. On the next Rs. 20,000 of total income. Two annas in the rupee. Two annas in the rupee., 

4. On the next Rs. 70,000 of total income. Three annas in the rupee. Two annas and six pies 

in the rupee. 

5. On the next Rs. 75,000 of total income. Four annas in the rupee. Three annas in the 

rupee. 

б. On the next Rs. 1,50,000 of total income. Five annas in the rupee. Three annas in the rupee 

7. On the next Rs. 1,50,000 of total income. Six ann a s in the rupee. Three annas in the rupee, 

8. On the balance of total income. Seven annas in the rupee. Three annas and six pies 

in the rupee. 

B. — In the case of every local autho rity — 

On the whole of total income . . One anna in the rupee. One anna in the rupee. 
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C.— In the case of an association of persons being a co-operative society, other than 
the Sanikatta Saltowners* Society in the Bombay Presidency, for the time being registered 
under the Co-operative Societies Act, 1912, or under an Act of the Provincial Legislature 
governing the registration of Co-operative Societies — 


Jt. 




On the first Rs. 25,000 of total 


Rate* 


income. NU* 

Oa the balance of total income. One anna in the rupee* 
IX— -In the case of every company — 

Rate. 

On the whole of total income. Three annas in the rupee. 


Surcharge* 

JTtL 

Six pies in the rupee* 


Provided that a rebate of one anna in the rupee shall be allowed on the total income 
as reduced by the amount of any dividend declared in British India in respect of the whole 
or part of the previous year for the assessment for the year ending on the 31st day of 
March, 1946, not being a dividend payable at a fixed rate. 

Explanation . — -For the purposes of this proviso, the expression ‘dividend* shall be 
deemed to include any distribution included in the expression ‘dividend* as defined in 
clause ( 6 -A) of section 2 of the Indian Income-tax Act* 1922, and any such distribution 
made during the year ending on the 31st day of March, 1946, shall be deemed to have 
been made in respect of the whole or part of the previous year. 


THE INDIAN FINANCE ACT (VII OF 194?-) 

(Reed. Govemqr-QeneraTs assent on 30th March, 1946.) 

An Act to gwe effect to: the financial proposals of the Central Government for, 
the year beginning on the 1st day, of April, 1946. 

Whereas it is expedient to fix the duty pn salt manufactured m, or im- 
ported by land into, British India, to fix maximum rates of postage upder the 
Indian Post Office Act* 1898 (VI of 1898), to continue, subject to certain 
fixations, for a further period of one year the additional duties of customsppi- 
posed by section 6 of the Indian Finance Act, 1942 (XII of 1942) to alter 
the duty of customs on cmematograph films, raw cotton and silver, to withdraw 
the duty of customs o** raw cotton levied under the Cotton Fund Ordinance, 1942 
(VIII of 1942), to impose a duty of customs on gold, to alter the duty of customs 
and the duty of excise on betelnuts, motor spirit, kerosene and minerals oils, 
to fix rates of income-tax and super-tax and to make certain provisions relating 
to income-tax, super-tax and excess profits tax. 

It is hereby enacted as follows: — 

. _ 1. (1) This Act may be called The; Indian 

Short title and extent Finance Act, 1946. 

(2) It extends to the whole of British India. 

2. The duty on salt manufactured in, oriqipoprt- 
Fixation of salt doty. ed by land into, British shall, for the year beginning 

on the 1st day pf April, 1946, be at, the rate of one 
rupee and nine annas per standard tnaund. 

3. For the year beginning on the 1st day of April 1944^ the Schedule 
contained in the First Schedule to the Indian Finance 
Inland postage rates. Act 1945, shall again he inserted in the Indian Foot 

Office Act; 1896 (VI of 1898), as the First Schedule 
to that Act. 

4 . (1) To sub-section (2) of ' section 4 of the 
Indian Finance Act, 1945, the following shall be 
added, namely: — 

“or, after the 28th day of February 1946, on kerosene and mineral oils, 
•comprised in Items Nos. 27 (4) and 27 (5) of the said Schedule”. 

C.CJ&T— 3«5 


Amendment of section 4, 
Indian finance Act, 1945. 
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Continuation of, and en- 
hancement of additional 
duties of customs imposed 
by section 6, Act XII of 
1942. 


(2) The provisions of this section shall be deemed to have come into 
force on the 28th day of February 1946. 

S. (1) The additional duties of customs on certain goods chargeable with 
a duty of customs under the First Schedule to the 
Indian Tariff Act, 1934 (XXXII of 1934), or under the 
said Schedule read with any notification of the Central 
Government for the time being in force, imposed up to 
the 31st day of March 1943 by section 6 of the Indian 
Finance Act, 1942, and continued, subject to certain 
mndifii-atinns up to the 31st day of March 1946, by section 4 of the Indian 
Finance Act, 1945, as amended by section 4 of this Act, shall continue to be 
ifevied and collected as provided in the said section 6 up to the 31st day of 
March 1947, subject to the aforesaid modifications and to the further modifi- 
cations contained in sub-section (2). 

(2) The additional duty to be levied and collected under sub-section (1) 
shall be one half instead of one-fifth of the amount of the duly of customs speci- 
fied in the First Schedule to the Indian Tariff Act, 1934, in the case of wines,, 
comprised in Item No. 22 (3) of the said Schedule; and no such additional duty 
shall be levied or collected on — 

(a) betelnuts, comprised in Item No. 9 (5), 

(b) cinematograph films, not exposed and exposed, comprised in Items- 
Nos. 29 and 29(1), 

.(c) raw cotton, comprised in Item No. 46 (3), 

(d) silver bullion and silver sheets and plates which have undergone no 
process of manufacture subsequent to rolling, and silver coin, not otherwise 
specified, comprised in Items Nos. 61 (2) and 62 (1). 

(e) gold bullion and gold sheets and plates which have undergone no 
process of manufacture subsequent to rolling, and gold coin, comprised in Items- 
Nos. 61 (3) and 62 (2) , of the said Schedule. 

6. In the First Schedule to the Indian Tariff 
Act, H934 (XXXII of 1934),- 

(0) in Item No. 9 (5), for the entries in the fourth and sixth columns, 
the attires “Five annas per lb.” and “Four annas and six pies per lb.” shall be- 
respectively substituted ; 

(b) in Item No. 29, for the entry in the -fourth co lumn, the entry “Three 
.jries per linear foot” shall be substituted; 

(c) in Item No. 29 (1), for the entry in the fourth col umn, the entry. 
“Four annas per linear foot” shill be substituted; 

(d) in Item No. 46 (3), for the entry in the fourth column, the entry 
"Two annas per lb.” shall be substituted; 

(e) in Items Nos. 61 (2) and 62 (1) in the fourth column, for the word 1 
“Three” the word “eight” shall be substituted; 

(f) in Items Nos. 61 (3) and 62 (2), — * 

(1) in the third column the word “Revenue” shall be in carted and 

(ii) for the entry in the fourth column, the following entry shall be- 
substituted, namely: — 

“Rs. 25 per tola of 180 grains fine”. 

7. -In the First Schedule to the Indian Tariff Act, 1934 (XXXII of 
.Alteration of duty of cas- 1934), in Items Nos. 27 (4) and 27 (5). in the fourth- 
tos w kerosene and mine- colum ^ fte words ‘and nine pies’ shall be omitted. 

8. (1) In tire First Schedule to the Central Excises and Salt Act, 1944 
Alteration of duty of ex- (I of 1944), in Item No. 4 for the word "Fifteen” - 

dse on motor spirit. the word “Twelve" shall be 

• < 2 1 ^ ££ shan deemed' to have come into 

force on the 1st day of March -1946. , - 
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9. In tiie First Schedule to the Central Excises and Salt Act, 1944 (I of 

Alteration of duty of exr 1944), in Item No. 12, for the words “Two annas” 
else on betel-nats. the words “One anna ” shall be substituted. 

Repeal of Ordinance VIII 10. The Cotton Fund Ordinance, 1942, is 
of 1942. hereby repealed: 

Provided that the repeal of the said Ordinance shall not prejudice the 
power of Central Government to utilise the balance at the credit of the fund 
established thereunder for the purposes set out in section 3 of that Ordinance. 

Income-tax and super- 11. (1) Subject to the provisions of sub-sec- 

tax. tions (3), (4), (5), (6) and (7),— 

(a) income-tax for the year beginning on the 1st day of April, 1946 
shall be charged at the rates specified in Part I of the Schedule, and 

(b) rates of super-tax for the year beginning on the first day of April, 
1946, shall for the purposes of section 55 of the Indian Income-tax Act, 1922 
(XI of 1922), be those specified in Part II of the Schedule. 

(2) In making any assessment for the year ending on the 31st day of 
March 1947, there shall be deducted from the total income of an assessee, in 
accordance with the provisions of section 15-A of the Indian Income-tax Act, 
1922, an amount equal to — 

(t) one-tenth of the earned income chargeable under the head "Salaries” 
which is included in' his total income, subject to a ma ximum of two' thousand • 
rupees, plus 

(it) one-fifth of the earned income other than the income chargeable 
under the head “Salaries” which is included in his total income: 

Provided that the aggregate amount to be deducted under this sub-section 
shall not in any case exceed four thousand rupees. 

(3) In making any assessment for the year ending on the 31st day 
of March 1947, — 

(a) where the total income of an assessee, not being a company, includes 
any income chargeable under the head “Salaries” as reduced by the deduction 
for earned income appropriate thereto, or any income chargeable under the head 
“Interest on Securities”, or any income from dividends in respect of which he 
is deemed under section 49-B of the Indian Income-tax Act, 11922, to have paid 
income-tax imposed in British India, the income-tax payable by the asseSsee on 
that part of his total income which consists of such inclusions shall be an amount 
bearing to the total amount of income-tax payable according to the rates appli- 
cable under the operation of the Indian Finance Act, 1945, on his total; income 
the same proportion as the amount of such inclusions bears to his total income;. 

(b) where the total income of an assessee, not being a company. Includes 
any income chargeable under the head “Salaries” on which super-tax has - been 
or might have been deducted under the provisions of sub-section (2) of section. 
18 of the Indian Income-tax Act, 1922, the super-tax payable by the assessee on 
that portion of his total income which consists of such Inclusion shall be an 
amount bearing to the total amount of super-tax payable according td the fates 
applicable under the operation of the Indian Finance Act, 1945, on his .total in- 
come the same proportion ‘ as the amount of such inclusion bears to bis total 
income. 

(4) In making any assessment for the year ending on the 31st day of 
March 1947, where the total income of an assessee consists partly of earned 
inrnmi* and partly of unearned income, the super-tax payable by him shall be— 

(i) on that part of the earned income chargeable under the bead “S Sto- 
ries” to which clause (6) of sub-section (3) applies, the amount of super-tax 
computed in accordance with the provisions of that clause, plus 

(it) on the remainder of the earned' income, the amount which bears to 
the total amount of super-tax which would have been payable on his total income 
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had it consisted wholly pf earned income the same proportion as such remainder 
bears to his total income, pltfs 

(iii) on the unearned income, the amount which bears to the amnnnf of 
super-tax which would have been payable on his total income had it 
wholly of unearned income the same proportion as the unearned bears to his 
total income. 

(S) Where the total income of an assessee referred to in paragraph A 
of Part I of fhe Schedule does not exceed six thousand rupees and includes any 
income to which clause (a) of sub-section (3) applies, the income-tax payable 
by the assessee on such inclusion as computed in accordance with the provi- 
sions of that clause shall be reduced by an amount representing nn» rupee for 
every complete unit of two hundred rupees of such inclusion as r educed by the 
amount of income, if any, exempt under the second proviso to sub-section (1) 
of section 7, section 15, and sub-section (1) of section 58-F, of the Ind i an 
Income-tax Act, 1922. 

Provided that the reduction to be made under this sub-section, shall not 
in any case exceed two-fifths of the income-tax otherwise payable on such in- 
clusion : 


Provided further that if there is an incomplete unit of such inr-lncp^ 
amounting to one hundred rupees or more, it shall for the purposes of this 
sub-section be reckoned as a complete unit of two hundred rup ees 

(6) In making any assessment for the year ending on the 31st day of 
March 1947, — 

(°) where the total income of a company includes any profits and gains 
from life insurance business, the super-tax payable by the company shall be 
reduced by an amount computed at the rate of one anna in the rupee on that 
part of its total income which consists of such inclusion ; 

(b) where the total income of an assessee, not being a company, lnr1nd»<? 
any profits and gains from life insurance business, the income-tax and super-tax 
payable by the assessee on that part of his total income which consists of such 
mcljision shall be an amount bearing to the total amount pf such taxes payable 
appording to the rates applicable under the operation of the Indian Finance Act 
lfM3 (301 pf 1942), on his total income th^saure proportion as theism of 
SHch -mdusfpn bears to his total income, so however that the aggregate of the 
ta«e$ sp computed in respect of such inclusion shall not in any case exceed the 
amqwt pf tax payable on such inclusion at the rate of five annas in the rupee. 

(7) In cases to which section 17 of the Indian Income-tax Act, 1922 

apghes, -the tax changeable shall be determined as provided in that section but 
wrth reference to the rates imposed by sub-sectipn (1) of this section and in 
acwnknce, where applicable with the provisions of sub-sections (3)' (4) f$) 
and (6) of this section. v K 

(8) For die purposes of making any deduction of income-tax in the vear 

bqfenbg ffl, te of Asnl 1946. under SfcidS 

(2-B) of section <18 of the Indian Income-tax Act, 1922, from anv earned income 

under the lead "Sataries”, the estimated K5SS 
under this head shall, m computing the income-tax to be deducted, be reducedbv 
an amount equal to one-fifth of such earned income but not e-grvy^in ir in anv 
case four thousand rupees. • m “y 

t- **>* Proses of this section and of the rates of tax imoosed 

session “tptal «rpom?” means tptal income as detSUSTXr 
ff purposes of mcome-tax prspper-tax, as the case may be, ip SSSuySh 
meptovisionsof the Indian Jncpme-tax Apt, 1922, and the exmessSn^WnS 
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(10) If any provision is rifettie it 'the Iftdian Income-tax Act, 1922, for 
the allowance of expenditure on scientific research related to the business carried 
on by an assessee, then any such expenditure incurred by him in the previous 
year for fet assessment for the year ending on the 31st day of March 194b, 
shall for fee purposes of that provision and in accordance therewith, be deetotti 
to be expenditure incurred in the previous year for the assessment for the year 
ending on fee 31st day of March 1947, and shall be added to the amount of such 
expShdittite, if any, in that previous year. 

( l:l j Any sum being excess profits tax repaid in respect of any charge- 
able accounting period under the provisions of section 10 of fee Indian Finance 
Act, 1942, or of section 2 of the Excess Profits Tax Ordinance, 1943 (XVI of 
■1943), shall be deemed to be income for the purpose of fee Indian Income-tax 
Act, 1922, and shall, notwithstanding the provisions of section 34 of that Act, 
be treated as income of the previous yfcar which constitutes or includes the 
chargeable accounting period in respect of which the said sum is repayable : 

Provided that any such sum repaid in respect of any profits wlfich are 
also assessable to excess profits tax under the law in force in fee United Kingdom 
shall be treated, for fee purpose Of assessment to income-tax and supdl-taA, as 
income of the previous year during Which the repayment is riiadfc. 

(12) The Income-tax Officer shall calculate the amount of incqpa-i3X 
and super-tax payable in respect of each sum referred to in sub-seetkn ( 1 ! abd 
such anfOnnt shall be deducted from the said stint at fee fjnit€ that it is re- 
paid, and where fee regular assessment proceeding for fee ippropiiaiA assign- 
ment year are not Complete ; fee tax so deducted shall be treated! as a payment 
of income-tax or super-tax, as fee case may be, for the purposes of sub-section 
(S) of section 18 of the Indian Infc5th£-t2x Act, 1922. 

(13) Any person objecting to the amount of a deduction made under 
sub-section (12) may appeal to thfe Appellate Assistant Commissioner within 
thirty fetys of the receipt of fee repayrrihftt order, ahd thfe proWsiOrtJ ttf, sfedsMs 
30, 31 and 33. of the Indian Income-tax; Act, 1922, shall apply aS if sbcfi apPtiil 
were an appeal under the first mentioned section. 


(i4J Where under fee provisions of sub-section (2) of section 12 of the 
Excess Profits Tax Act, 1940 (XV of 1940), excess profits tax payable under 
.the law in force in the United Kingdom has been deducted in computing for 
fee purposes of income-tax and super-tax the profits and gains of any business, 
the anttnmt of any repayment under sub-section (1) of section 28 of fee Finance 
Act, 1941 (4 & S Geo. VI, c. 30), as amended by section 37 of the Finance Act, 
1942 (5 & 6 Geo. VI, c. 21), in respect of those profits, shall be deemed to lie 
income for fee purposes of fee Indian Income-tax Act, 1922, and Sf&B, foe 
fee purpose of assessment to income-tax and super-tax, be treated as income 
of fee previous year during which fee repayment is made. 

12. If any provision is made in clause (vi) of sab-section (2) of section 10 
of fee Indian Income-fax Acf, 1922 (XI of 1922), 
Excess profits-tax. to j n respect of depredation a further sum 

which is not deductible in determining the written down value, then such sum 
shall not be included in fee allowances made in computing profits for the 
purposes of fee Excess Profits Tax Act, 1940 (XV of 1940). 

13. (1) To sub-section ( 1 ) of section 10 of fee 
Indian Finance Act, 1942, fee following further 
proviso shall be added, namely: — 

“Prodded further that no such further sum herein referred to sbdH be 


Amendment of section 
10, Act XII of 1942. 


deposited with the Central Government after fee 28fe day of February, 1946”. 

(2) The provisions of tins section shall be deemed to have come into 
force on fee 28th day of February, 1946. 
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THE SCHEDULE. 

(See Section 11). 

Past I. 

Rates of Income-tax. 

A —In the case of every individual, Hindu undivided family, unregistered firm and 
other association of persons not bring a case to which paragraph B tfthis Part applies- 

* /*. At.. C— * T>- t e/m -r ?--- 


Provided that — 

(i) no additional super-tax shall he payable where such part is less than, or equal to, 
live per cent* on. the capital of the company; 

($i) 'where such part is more than five per cent, on the capital of the company, the 
additional super-tax payable shall be reduced by the amount of additional super-tax which 
would, but for the provisions of clause (i) of this proviso, have been payable had such 
part been equal to five per cent, on the -capital of the company; 

(Hi) where any dividends (not being dividends payable at a fixed rate) have been 
declared before the 1st day of March, 1946 in respect of the whole or part of the previous 
year for the assessment for the year ending on the 51st day of March, 1947, and the 
amount of super-tax computed at the rates set out in this paragraph exceeds the amount 
of super-tax which would be payable by the company at the rate specified in the Indian 
finance Act, 1946, such proportion of the amount of super-tax computed under this para- 
graph as the amount of dividends declared before the 1st day of March, 19 bears to the 
total amount of dividends declared in respect of the said previous year (not being dividends 
payable at a fixed rate) shall be so reduced as not to exceed the same proportion of the 
super-tax- computed at the rate specified in the Indian finance Act, 1946; 

(w) the additional super-tax shall be payable only by a company in which the public 
are substantially interested within the meaning of the Explanation to sub-section (1) of 
section 23-A of the Indian Income-tax Act, 1922, or a subsidiary conipany of such a com- 
pany where the whole of the share capital of such subsidiary company is held by the parent 
company or by the nominee thereof. 


Explanation . — For the purposes of this paragraph, — 

(a) the expression f 1 capital of the company ’ 3 shall be deemed to mean the paid-up 
share capital at the beginning of the previous year for the assessment for the year ending 
on the 31st day of March, 1947 (other than capital entitled to a dividend at a fixed rate; 
plus any reserves other than depreciation reserves and reserves for bad or doubtful debts at 
the same date as diminished by the amount on deposit on the same date with the Central 
. Government under section 10 of the Indian Finance Act, 1942, or section 2 of the Excess 
Profits Tax Ordinance, 1943; 


(b) the expression ct dividend 1 9 shall be deemed to include any distribution included 
m the expression “dividend” as defined in clause (ti-A) of section 2 of the Indian Income- 
!?* u distribution made during the year ending on the 31st day of 

March, 1947, shall be deemed to have been made in respect of the whole or part of the 
previous year; r 

. , , . W 'where any portion of the profits and gains of a company is not included in its 
total income, by reason of such portion being exempt from tax under any provision of the 

Ct i 1922 ' w 6 * a]plt ^ °* eom P aa 7^ the total amount of dividends and 
theamount of dividends payable at a fixed rate shall each be deemed to be the proportion 
thereof that the total income of the company bears to its total profits and gains P P 


LEG. REF. 

x For Statement of Objects and Reasons, 
'see Gazette of India, 1893, Pt. V, p. 101; 
fqrReDprt of. the Select Committee, see ibid, 
'iflSnFtT V,jp. 15, and for Proceedings in 
gpt &d. t 1893, Pt VI, p. 207, ibid.. 


jw; y. m mm * - ***** 

This Act has been declared -to be in force 
in British Baluchistan by sec. 3 of the Bri- 
tish Baluchistan Laws Regulation 1913 (II 
of 1913), Bal. Code. 
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[4th February , 1897. 

Aft Act to provide 'for certain matters relating to Fisheries in British India. 

Whereas it is expedient to provide for certain matters relating to fishe- 
ries in British India; it is hereby enacted as follows: — 

1. (1) This Act may be called The Indian 
Title and extent. FISHERIES Act, 1897. 

( 2 ) It extends to the whole of British India, *[* *] 2 [* * * 

**♦***]. 

2. Subject to the provisions of sections 8 and 10 of the 3 General Clauses 
A#.* m j r Act, 1887, this Act shall be read as supplemental to 
mentsd to otheT ^^henes 2*7 other enactment 3 for the time being in force re- 
Laws. taring to fisheries in any part of British India 

*[ * * ]. 

3. In this Act. unless there is anything repug-' 
nant in the subject or context, — 

(1) "'fish” includes shell-fish; 

(2) "fixed engine” means any net, cage, trap or other contrivance for* 
taking fish, fixed in file soil or made stationary in any other way ; and 

(3) "private water” means water which is the exclusive property of any 
person or in which any person has for the time being an exclusive right of 
fishery whether as owner, lessee or in any other capacity. 

^ Explanation . — Water shall not cease to be "private water” within the 
meaning of this definition by reason only that other persons may have by custom 
a right of fishery therein. 


4. (1) If any person uses any dynamite or other explosive substance in any 


Destruction of fish by ex- 
plosives in inland waters and 
on coasts. 

hundred rupees. 


water with intent thereby to catch or destroy any of 
the fish that may be therein, he shall be punishable 
with imprisonment for- a term which may extend to 
two months, or with fine which may extend ta two 


(2) In stib-section (»1) the word "water” includes the sea within a dis- 

tance of one marine league of the sea-coast; and an offence committed tinder 
that sub-section in such sea may be tried, punished and in all respects dealt with 
as if it had been committed on the land abutting on such coast 


LEG. SEE. 

1 The word ‘except Burma' omitted by A. 
G., 1937. 

2 The word “and” at the end of sub-sec. 

(2), and sub-sec. (3) were repealed by the 
Repealing and Amending Act, 1914# (X of 
1914). 

z See now secs. 4 and 26 of the General 
Causes Act; 1897 (X of 1897). 

4 For law relating to Fisheries in — 

(1) Assam, see the Assam Land and 
Revenue Regulation, 1886, (I of 1886), secs. 
16 and 1SS. 

(2) Bengal and Assam (private fisheries), 
see the Private Fisheries Protection Act, 
1889 (Ben. Act II of 1889). 

(3) Central Provinces, see the Central Pro- 

vinces Land Revenue Act, 1881 (XVI II of 
1881), C. P. Code. , 

(4) NOgiris District, as to acclimatised 
fish, see the Nilgiris Game and Fish Preserva- 
tion Act, 1879 (Mad. Act II of 1879), Mad. 
Code, Vo!. I. 

(5) See Punjab Fisheries Act (II of 1914). 


(6) Madras — see Madras Act (II of 1927). 

The right of a subject to a several fishery 
in a navigable river depends not upon the 
ownership of the bed of the river but upon 
the navigability of the river, and is extin- 
guished on file river losing its navigable 
character. The question whether the river 
has lost its navigable character is a question 
of fact. If the channel of a river is deep 
for about nine months of the year and boats 
of ordinary size employed in commerce can 
navigate it during that period, the river can- 
not be said to lose its navigable character so 
as to extinguish a right to a several fishery 
therein merely because no boats can pass for 
about three months in the year during file <Sfy 
weather. The right to fish in the pools of 
water remaining in the permanent bed of the 
river (hiring the dry weather subsists, although 
they are not connected throughout the year 
with the flowing waters of the stream. Such 
pools are a part and pared of river itself. 
48 C.W.N. 537=A.I.R. 1944 Cal. 315. . 
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5. (1) If any person puts any poison, lime or noxious material into any 

water with intent thereby to catch or destroy any 
Destruction of fish by g s h, he shall be punishable with imprisonment for a 
poisoning of waters. term which may extend to two months, or with fine 

which may extend to two hundred rupees. 

(2) The Provincial Government may, by notification in the Official' 
Gazette, suspend the operation of this section in any specified area; and may in- 
like manner modify or cancel any such notification. 

6. (1) The Provincial Government may make rules 1 for the purposes 
hereinafter in this section mentioned, and may by 
notification in the Official Gazette apply all or any 
of such rules to such waters, not bring private waters, 
as the Provincial Government may specify in the said 

notification. 

(2) The Provincial Government may also, by a like notification, apply 
such rules or any of them to any private water with the consent in writing of 
the owner thereof and of all persons having for the time being any exclusive right 
of fishery therein. 

(3) Such rules may prohibit or regulate all or any of the following mat- 
ters, that is to say: — 

(«) the erection and use of fixed engines; 

(&) the construction of weiars; and 

(c) the dimension and land of the nets to be used and the modes of using 

them. 


Protection, of fish in selec- 
ted waters by rules of Pro- 
vincial Government. 


(4) Such rules may all prohibit all fishing in any specified water for a 
period not exceeding two years. 

(5) In malting any rule under this section the Provincial Government 

may — 

(«) direct that a breach of it shall be punishable with fine which may ex- 
tend to one hundred rupees, and, when the breach is a continuing breach, with 
a further fine which may extend to ten rupees for every day after the date of 
the first conviction during which the breach is proved to have been persisted in;, 
and 

('&) provide for— 

(i) the seiz&re, forfeiture and removal of fixed engines, erected, or used 
or nets used, in contravention -of the rule, and 

(n) the forfeiture of any fish taken by means of any such fixed engine or 

net. 


(6) The power to make rules under this section is subject to the condition 
that they shall be made after previous publication. 

7. (1) Any police-officer, or other person 1 specially empowered by. the* 
Arrest without warrant * f p r°viiicial Government] in this behalf, either by nhnie 
for offences u nd er this Act or as ™l<hag any office, for the tune being may, with- 
out an order from a Magistrate and without warrant 
artjest any person committing in his view any offence punishable under section 4 
dr 5 or under any rule under section 6 — 

(a) if the name and address of the person are unknown to him, and 

(b) if (he person declines to give his name and address, dr if thete !s» 
reason to doubt the accuracy of the name and address if given. 

(2) A person arrested under this section may be detained until his name- 
and address have been correctly ascertained: 


£EG. BEft. 


^ se * < ^® ercttt Ioca * 


2 For notification ukdcfr this section in 
Madras, see Fort St. George -Gazette, 1903* 
pt. hp. ». - 
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Provided that no person so arrested shall be detained longer than may 
be necessary for bringing him before a Magistrate, except under the order of a 
Magistrate for his detention. 


THE INDIAN FISHERIES (MADRAS AMENDMENT) 

ACT (II OF 1927). 

[2nd December, 1928. 

An Act to amend the Indian Fisheries Act, 1897, in its application to the Presir 
dertcy o'f Madras. 

Whereas it is expedient to amend the Indian Fisheries Act, 1897, in its 
application to the Presidency of Madras for the pur- 
P reamble. poses hereinafter appearing; and whereas the pre- 

vious sanction of the Governor-General has been obtained to the passing of this 
Act; It is hereby enacted as follows: — 


Short title and extent. 


1. ( 1 ) This Act may be called The Indian 

Fisheries (Madras Amendment) Act, 1927 . 

(2) It extends to the whole of the Presidency of Madras. 


, _ 2. In sub-section (3) of section 6 of the Indian 

rvi * ° f S * 6 ' Act Fisheries Act, 1897 (hereinafter refetred to as the 
IV of 1897 * said Act)— 

(i) after the words “prohibit or regulate” the words “either permanently 
6r t for a time or for specified seasons only” shall be inserted, and 

(ii) for clause (c) the following clause shall tki substituted, naineiy>~ 

“(c) the dimension and kind of the contrivances to be used for ta Jong 
fish generally or any specified kind df fish and the modes of using such contri- 
vances.” 


.Amendment of S. 6, Act 
IV of 1897. 


3. For sub-section (4) of section 6. of the sai<f 
Act, the following sub-section shall be substituted^ 
namely: — « 


“(4) Siich rides may also prohibit all fishing in any specified water ex- 
cept under a lease or license granted by Government and in accordance with 
such conditions as may be specified in such lease or licence: 

Provided that no rule shall be made under this sub-section to prohibit 
sea fishery other than pearl fishery or charik fishery unless, after pterions pub- 
lication under sub-section (6) of this section, it has been laid fix draft before tile 
Legislative Council, and has been approved by a resolution of the Legislative 
Council either with or without modification or addition ; but upon such approval 
being given the rule may be issued in the form in which it has been so- 
approved.” 

4. After section 7 of the said Act, the following 
section shall be added, namely: — 

“8. All rents, fees and other moneys payable to 
Government on account of fishery leases and licences 
granted by them may be recovered in like manner as 
if they were arrears of land revenue.” 


Addition of new S. 8 to 
Act IV of 1897. 


Recovery of rents, fees 
and other moneys payable 
to Government. 


C.C.M. — 326 
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iTHE FOREIGNERS ACT (III OF 1864). 1 

[See also Registration of Foreigners Act XVI of 1939]. 

I 

[Rep. in part by Acts XII of 1876 and X of 1914; amended by Acts XII 
of 1891 and III of -1915. See also Act XVI of 1939.] 


\YZth February, 1864, 

An Act to give the Government certain powers with respect to Foreigners. 

Whereas it is expedient to make provision to enable the Government to 
P reamble prevent the subjects of Foreign States from residing 

or soj'ouming in British India, or from passing 
through or travelling therein, without the consent of the Government; it is en- 
acted as follows: — 

1. The following words and expressions in this Act shall have the mean- 
interpretation. {n ? s hereby assigned to them, unless there be some- 

thing in the subject or context repugnant to such 
construction, that is to say: — 


LEO REF 

1 Short title, “the Foreigners Act, 1864”. 
See the Indian Short Titles Act, 1897 (XIV 
of 1897). 

For special direction from Parliament to 
pass this Act, see sec. 84 of the Government 
of India Act; 1833 (III and IV Will. IV, 
c. 85), Coll. Stats., Ind., Vol. I. 

For the Statement of Objects and Reasons 
of the Bill which became Act III of 1864, see 
Calcutta Gazette; 1863, p. 2163: for Procee- 
dings relating to the Bill, see ibid., Supple- 
ment, p. 581, and Gazette of India > 1864, 
Supplement; p. 41. 

The Act has been declared to be in force 
in the whole of British India, except as re- 
gards the Scheduled Districts, by die Laws 
Local Extent Act, 1874 (XV of 1874), sec. 3. 

It has been declared in force in — 

Upper Burma generally (except the Shan 
States) by the Burma Laws Act, 1898 (XIII 
of 1898), sec. 4 (1) and Sch. I, Bur. Code, 
Vol. I but its application to Chins in the 
Chin Hills has been barred by the Chin Hills 
Regulation, 1896 (V of 1896), Bur. Code, 
Vol. I, and to hill tribes in a hill-tract to 
which the Regulation applies by the Kachin 
Hill Tribes Regulation, 1895 (I of 1895), 
Bur* Code; Vol. I. 

Sindh, see Gazette of India, 1878, Pt. I, 
p. 482. 

Aden, see Gazette of India, 1879, Pt. I, p. 
434. 

West Jalpaiguri, the Western Dvars, the 
Western Hills of Darjiling, the Darjiling 
T^rai, and the Dahson Sub-Division of the 
Darjiling District, see Gazette of India, 1881, 
Pt. I, p. 74. 

Tfce Districts of Hazaribagh, Lohardaga 
(mm the Ranchi District, see Calcutta 
Gazette 1899, Pt. I, p. 44), and Manbhum, 


and Pargana Dhalbhum and the Kolhan in 
the District of Singbhum, see Gazette of 
India, 1881, Pt. I, p. 504. 

The Santhal Parganas by the Santhal Par- 
ganas Settlement Regulation (III of 1872), 
sec. 3, as amended by the Santhal Parganas 
Justice and Laws Regulation (III of 1899), 
B. and O, Code, Vol. I. 

The Arakan Hill Districts by the Arakan 
Hill District Laws Regulation, 1916 (I of 
1916), sec. 2, Bur. Code; Vol. I. 

British Baluchistan by the British Balu- 
chistan Laws Regulation, 1913 (II of 1913), 
sec. 3, Bal. Code. 

Angul District by the Angul Laws Regula- 
tion, 1913 (III of 1913), sec. 3, B. and O. 
Code, Vol. I. 

It has been declared, by notification under 
sec. 3 (a) of the Scheduled District Act, 1874 
(XIV of 1874), to be in force in the follow- 
ing Scheduled Districts, namely: — 

Tht Purhat Estate in the Singbhum Dis- 
trict, see Gazette of India, 1897, Pt. I, p. 
1059. 

The Scheduled portion of the Mirzapur 
District, see Gazette of India, 1879, Pt I, p. 
383. 

Jaunsar Barwar, see Gazette of India, 1879, 
Pt. I, p. 382. 

The Districts of Hazara, Peshawar, Kohat, 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan. (Portions of the Districts of Hazara, 
Bannu, Dera Ismail Khan and Dera Ghazi 
Khan and the Districts of Peshawar and 
Kohat now form- the North-West Frontier 
Province, see Gazette of India, 1901, Pt. I, 
p. 857, and ibid., 1902, Pt. I, p. 575; but 
its application in that part of the Hazara 
District known as Upper Tanawal has been 
barred by the Hazara (Upper Tanawal) Re- 
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*[ * * * j 

“Foreigner.” The word “foreigner” shall denote a person : — 

2 [( a ) who is not a natural bom British subject as defined in sub-sections 
“d (2) of section 1 of the British Nationality and Status of Aliens Act, 
1914, or 

Xb) who has not been granted a certificate of naturalisation, as a British 
•subject under any law for the time being in force in British India: 

Provided that any British subject who, under any law for the time being 
in force in British India, ceases to be a British subject, shall thereupon be deem- 
ed to be a foreigner] ; 

the words “the Magistrate of the district” shall denote the chief officer 
charged with the executive administration of a district 
tri( 3 glstrate of the dls ~ and exercising the powers of a Magistrate, by what- 
ever designation the chief officer charged with the 
^executive administration is styled, or, in the absence of such officer from 
the station at which his Court is usually held, the senior officer at the station 
exercising the powers of a Magistrate as defined in the Code of Criminal Pro- 
cedure: 


3 the word “vessel” shall include anything made 
5e h” for the conveyance by water of human brings or 

property: 3 

{Number.] Rep . by Act X of 1914. 

[Gender.] Rep . by Act X of 1914. 


2. If a question shall arise whether any person alleged to be a foreigner 
and* to be subject to the provisions of this Act is a 
foreigner or not, or is or is not subject to the provi- 
# # ^ sions of this Act, the onus of proving that such person 

is not a foreigner, or is not subject to the provisions of this Act, shall lie upon 
such person. 


Proof of being a foreig- 
ner. 


LEG. REF. 

gulation, 1900 (II of 1900). (Punjab and 
N- W. Code), see Gazette of India, 1886, Pt 
I, p. 301. 

The District of Lahaul, see Gazette of 
India, 1886, Pt. I, p. 48. 

The Scheduled Districts of the Central 
Provinces, see Gazette of India, 1879, Pt. I, 
p. 771. 

The Scheduled Districts in Gan jam and 
Vizagapatam, see Gazette of India, 1898, 
Pt. I, p. 870. 

The District of Sylhet, see 1879, Pt. I, 
p. 631. 

The rest of Assam (except the North Lu- 
shai Hills), see Gazette of India, 1897, Pt. 
I, p. 299. 

It has been extended by notification under 
sec. S of the last-mentioned Act, to the fol- 
lowing Scheduled Districts, namely: — 

Kumaon and Garhwal, see Gazette of 
India, 1876, Pt. I, p. 606. 

The Tarai of the Province of Agra, see 
Gazette of India, 1876, Pt. I, p. 505. 


1 Definitions of ‘British India’ and ‘Local 
Government* omitted by A.O., 1937. 

2 These words were substituted for the 
words “not being either a natural-bora sub- 
ject of Her Majesty within the meaning of 
the Statute 3 and 4 , William IV, Chap. 85, 
sec. 81. or a Native of British India” by sec, 
2 of the Foreigners ( Amendment) Act, 1915 
(III of 1915). 

3 Cf. definition in sec. 3 (56) of the Gene- 
ral Clauses Act, 1897. 


Sec. 2: Effect of Transfer of Terri- 
tory — Cession of Territory by Britain 

TO ANOTHER STATE — BRITISH SUBJECT CEASES 
TO BE SUCH on cession.— A relinquishment 
by the Government of a territory is not only 
a relinquishment of the right to soil or terri- 
tory, but also of the rights over the inhabi- 
tants of the country. The distinction be- 
tween a right of election of which sovereign 
he will become the subject and the method 
by which a man can leave a newly ceded 
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3 The Central Government may, by writing, order any foreigner to remove 
hims elf from British India or to remove himself 
Government may order any t}j ere f rom by a particular route to be specified in the 
foreigner to remove himself. or ^j er . ij i * * j t 

* [ 3 - A. (1) Whenever in a Presidency town the Commissioner of Police 
or elsewhere the Magistrate of the District considers 
Foreigner may be appre- ft a t the 3 [Central Government] should be moved to 
order of^emoiaL ^ peadlng issue an order under section 3 in respect of any 

foreigner who is within the limits of such Presidency 
town or of the jurisdiction of such Magistrate, he may report the case to the 
3 [Central Government] and at the same time issue a warrant for the apprehen- 
sion of such foreigner. 

(2) Any officer issuing a warrant under sub-section (1) may, in his dis- 
cretion, direct by endorsement on the warrant that if such foreigner executes a 
bond with or without sureties for his attendance at a specified place and time, 
the person to whom the warrant is directed shall take such security and release 
such foreigner from custody. 

(3) Any person executing a warrant under sub-section (1) may search 
for and apprehend the foreigner named in such warrant; and, subject to any 
direction issued under sub-section ( 2 ), shall forthwith cause such foreigner when 
apprehended to be produced before the officer issuing the warrant. 

(4) Whn a foreigner for whose apprehension a warrant has been issued 
under sub-section ( 1 ) is produced or appears before the officer issuing such 
warrant, such officer may direct him to be detained in custody pending the orders- 
of the *[ Central Government], or may release him on his executing a bond with 
or without sureties to appear at a specified place and time and thereafter if and 
when required until such orders are obtained. 

(5) Any officer who has in accordance with the provisions of sub-section 
(4), ordered a foreigner to be detained or released on his executing a bond shall 


LEG. REF. 

1 Words referring to Local Government 
were omitted by A.O., 1937. 

*Sec. 3-A was inserted by sec. 3 of the 
Foreigners (Amendment) Act. 1915 (III of 
1915). 

z Substituted for Local Government 1 by 
A.O., 1937. 


territory and remain within the allegiance of 
lus former sovereign, seems somewhat fine; 
bat the distinction is one between a mere as- 
sertion of elected allegiance and actual con- 
duct clearly showing such an election. It is 
not enough for an inhabitant to assert, when 
the question arises, that he has elected to re- 
main within die allegiance of his former sove- 
reign; there must be conduct on his part, 
such as leaving the ceded territory and going 
to reside permanently in his former sove- 
reign’s dominions to indicate his previous 
election. Any inhabitant of the ceded or sepa- 
rated territory has not the right to remain as 
an inhabitant of it, and at the same time to 
the allegiance and nationality of the 
! Which ceded of permitted the separation. 
'cootttaQ law of England ankxfying the 
er rules is the law for the time being in 


force in British India within the meaning of 
the proviso to sec. 1. 90 I.C. 310=1925 B. 
489 [18 Cal. 620 (P.C.) and 42 Mad. 589* 
(P.C.), Foil.]. The applicant was bora in 
Ramdupati which was in British territory. 
In that village he had some lands and owned* 
a house in which his family resided perma- 
nently. He, however, came to Bombay for 
purposes of trade. Ramdupati was subsequ- 
ently ceded to the Maharaja of Benares by 
the British Government. The applicant con- 
tinued to live in Bombay for trade before as 
well as after the cession. Held, that the ap- 
plicant as a "foreigner” by virtue of the pro- 
viso to sec. 2 of Act III of 1915, amending 
the Foreigners Act, 1864. 90 I.C. 310=49' 
B. 804=27 Bom.L.R. 1043=26 Cr. L. J. 
1526=1925 B. 489. • ■ 

Secs. 3 and 3-A: Procedueb . —Govern- 
ment must issue orders about detention or 
release or removal without delay— Commis- 
sioner of Police cannot do any sdch thing 
without such orders. 85 I.C. ,138=49 B. 222 
=26 Bom.L.R. 1252=26 Cr.L.J. 458=1925 
B. 139. 

Secs. 3 and 4.r-Act III of 1864 is not 
ultra vires of the Governor-General of India 
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Foreigner refusing to re- 
move, or returning -without 
licence after removal may 
1 $ apprehended and detained. 


forthwith report the fact to the a [ Central Government]. On the receipt of a 
xejpprt under this sub-section the *[ Central Government] shall without delay 
either direct that the foreigner be discharged or make an order for the removal 
of such- foreigner in accordance with the provisions of section 3.] 

4. If any foreigner ordered to remove himself from British India, or 
ordered to remove himself therefrom by a particular 
route, shall neglect or refuse so to do, or if any for- 
eigner, having removal himself from British India in 
consequence of an order issued under any of the pro- 
visions of this Act, or having been removed from 
British India under any of the said provisions, shall 

wilfully return thereto without a license in writing granted by the Central Gov- 
ernment *[* * *] such foreigner may be apprehended and detained in safe 
custody, until he shall be discharged therefrom by order of the Central Govern- 
ment 2 [* * *] upon such terms and conditions as the said Central Government 

*f* * *] shall deem sufficient for the peace and security of British India, and 
of the allies of Her Majesty, and pf the neighbouring Princes and States. 

5. Whenever the Central Government shall consider it necessary to take 

further precautions in respect of foreigners residing 
or travelling hi British India or any part thereof, it 

shall be lawful for the Central Government, by a 

notification published in the Official Gazette, to prefer 
that the provisions of this and the subsequent sections 
of this Apt shall be in force in British Indiq, qr in. 

such pqft thereof as shall be specified in such pqtffipation, for such period as shall 
be therein declared; and thereupon, and for suph period, the whole of this Act 
including this and the subsequent sections have full force and effect in 
British India qr such paft thereof qs shqjl Ijave Jjeqv so specified. The Central 
Government may, from time to tirqe, tqr a rwUhcaho^ published as aforesaid cancel 
or alter any former notification •yyhieh may stm jje'jp force; ft* may extend the 
period dejplqred therein : Prpyidpj that none pf the provisions of this or the subse- 

’ $*1* ' ' 


Central Government may 
order all the provisions of 
this Act to be in force in 
British India or in any part 
thereof. 


m. 


shall extend to : any foreign 
"by - his Government; to' any 


he age pf fourteen years ; or tp spy 


■porisul qr rice-consul; to any Upf^on : jiqder 
person in me service of Her' Majesty. 

6. Eyery foreigner on arriving in any part of British Lwjjq in Vhich qjl the 

Every foreigner to renort ^visions of this Act are for the time being in force 
his 'arfjval hi India in cpr- under an order issued as provided in the last prede- 
tain cases. ding section, from any pqrfor place not ^vithin British 

India, or from any poyt pr place with in British India 

LEG. REF. — — — 

^ t Substituted for *LocaI Government* by A 

? Vybrds referring to Local Government 
qmitted by '$id. 

in Council. 18 B. 636. The Act applies to 
all foreigners, although their residence in 
Bombay not be likely to affect or en- 
danger the p cape and security of British 
India* (Ibid.) The Government Tvould be 
the sole Judges of what was necessary for the 
peace and security of British India, and if 
they acted in accordance with the letter oi 
the Act, the High Court could not enquire 
into the sufficiency or otherwise of their rea- 
sons for so acting. (Ibid.) A variant ©sued 
under secs. 3 and 4 ofAct III of 1864 should 
not comprise tro distmet orders, one to the 
foreigner ’ to remove himself from British 


India, thp other to arrest him hi case it is 
not duly .obeyed. There should be a sepa- 
rate order Erecting, him tp remove himself 
from British ‘IndkT jfrhtch should be ‘ 
served upon ram. * Then, in case* of his 
sal qr neglect to comply with its toms, there 
should bp a f further order by the Government 
authorizing his arrest and detention in j^il. 
The persons named in the warrant should be 
described with sufficient certainty and parti- 
cularity. The particular route to be speci- 
fied in the order referred to in sec. $ qf Act 
III of 1864 is intended to be a route in Bri- 
tish India and not 3 route beyond tile High 
Seas. ' In the absence of statutory provision, 
the absence of a seal will render a warrant 
void. (Ibid.) See also 18 C.W.N. 705=15 
Cr.LJ. 328=23 I.C. 678=1 L.W. 9® (P. 
C.). 
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where all the provisions of this Act are not in force, shall if he arrive at a presi- 
dency-town, forthwith report himself to the Commissioner of Police of such 
town or, if he arrive at any other place, then he shall forthwith report himself 
to the Magistrate of the district, or to such other officer as shall be appointed to 
receive sudi reports, by the Central Government *[***]. 

7. The report shall be in writing, and shall be signed by the person repor- 
ting himself, and shall specify his name or names, the 
nation to which he belongs, the place from which he 
shall have come, the place or places of his destination, 

the object of his pursuit, and the date of his arrival in such presidency-town or 
other place. The report shall be recorded by the officer to whom it is made. 

8. The provisions of the last two preceding sections shall not extend to 
any person bang the master or commander of a vessel 
or employed therein, but if any such person shall be 
in any part of British India in which all the provisions 
of this Act are for the time being in force, after he 
shall have ceased to be actually employed in a vessel, 
he shall forthwith report himself in manner aforesaid. 

9. If any foreigner shall neglect to report him- 
self as required by this Act, he may be dealt with in 
the manner hereinafter provided in respect of foreign- 
ners travelling without a license. 

10. No foreigner shall travel in or pass through 
any part of British India in which all the provisions 
of this Act are for the time being in force without a 
license. 

*[11. Licenses under this Act may be granted 
by the Central Government or by officers specially 
authorized by that Government] 

12. Every such license shall state the name of the person to whom the 
license is granted, the nation to which he belongs, the 
district or districts through which he is authorized to 
pass or the limits within which he is authorized to 
(if any) during which the license is intended 


What to be stated is the 
report. 


Foreigner being masters of 
vessels or employed therein, 
to report themselves when 
they cease to be so employed. 


Foreigner neglecting to 
report themselves, may he 
dealt -with in like manner as 
foreigners travelling without 
a license. 

No foreigner to travel in 
India without a license. 


Grant of licenses. 


What 

license. 


to be stated in 


period 


travel, and the 
to have effect 

18, The license may be granted subject to such conditions as the Central 
_. . . , Government *[* * *] may direct, or as the officer 

enmlta te ^Hcen^e JL, -ec^r,. A»y lien* 

may be revoked. may be revoked at any time by the Central Government 

*[***] or by the officer who granted the licence. 
14* If any foreigner travel in or attempt to pass through any part of 
British India without such license as aforesaid, or 
beyond the districts or limits mentioned therein, or 
after such license shall have been revoked, or shall 
violate any of the conditions therein specified, he may 
. . be apprehended without warrant by any officer exer- 

cising any of the powers of a Magistrate, or by any European co mmissi oned 
office in the service of Her Majesty, or by any member of a vol un teer corps 

pSoSffirer aUtll0nty ° f 4[the Central Government l whilst on duty, or by any 


Foreigner travelling with- 
out or contrary to the con- 
ditions of licensfe may be 
apprehended. 


LEG. REF. 

^Re&rtace to Local Government, omitted 
u&r 1937. 

*Sec. ft, substituted by A.O., 1937. 


8 The words "or the Local Government* 
omitted by A.O.i 1937. 

^^Substituted for “Government* by A.O., 
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Removal of persons 
prehended. 


ap- 


15. If any person be apprehended by a person not exercising any of the 

- „ powers of a Magistrate and not being a police-officer* 

heS? ^ appr ^ he shall be delivered over as soon as possible to, a 

police-officer, and forthwith carried before the Magis- 
trate of the district Whenever any person shall be apprdhended by or , taken 
tu- . tl , before the Magistrate of the district, such Magistrate 

Gom vmeni shall immediately report the case to the x [ Central 

Government] and shall cause the person brought be- 
fore him to be discharged, or to be conveyed to one of the presidency-towns, or 
pending the orders of such Government to be detained. 

16. Any person apprehended or detained under the provisions of this Act 
Persons apprehended, fW ** admitted to bail by the Magistrate of the dis- 
may be admitted to bail. tnct, or b y officer authorized to grant licenses, 

and shall be put to as little inconvenience as possible 
during his detention in custody. 

*[17. The Central Government may order any person apprehended or de- 
tained under the provisions of this Act to remove 
himself from any part of British India by sea or by 
such other route as the Central Government may 
direct; or the Central Government may cause him to be removed from that part 
of British India by such route and in such manner as to that Government may 
seem fit] 

18. The Central Government may by order prohibit any person or any class 
of persons not being natural-born subjects of Her 
Majesty within the meaning of the ‘Statute 3 and 4 
William IV, Chap. 85, section 81, from travelling in 
or passing through any part of British India in which 
all the provirions of this Act may, for the time being* 
be in force, and from passing from any part thereof 

to another without a license to be granted by such 
officer or officers as shall be specified in the order; and, if any person so prohi- 
bited shall wilfully disobey such order, he may be apprehended without warrant 
by any of the officers specified in section 14 of this Act, and carried before the 
Magistrate of the district, and dealt with under the provisions of section 17 in 
the sam e manner as if he were a foreigner; and the Central Government may 
order such person to be detained in safe custody or under the surveillance of the 
police so long as it may be deemed necessary for the peace and security of British. 
India or any part thereof. 

19. ♦[******] 

20. It shall be lawful for the Commissioner of Police, or for the Magis- 
trate of the district, or for any officer appointed to 
receive reports as mentioned in the sixth section of 
this Act, or for any police-officer under the authority' 
of such Commissioner or Magistrate, to enter any 
vessel in any port or place within British India in 

which all the provisions of this Act may, for the time bring; be in force, in order 
to ascertain whether any foreigner bound to report his arrival under the said 
section 6 of tins Act is on board of such vessel; and it shall be lawful for such 
Commission er of Police, Magistrate or other officer as aforesaid to adopt such 


Central Government may 
prohibit persons not being 
natural -bora subjects from 
travelling or passing 
through any part of India 
without a license. 


Certain officers 
board vessels to ascertain 
whether foreigners are on 
board. 


LEG. REF. 

1 Substituted for “Local Government to 
which he is subordinate* by A.O., 1937. 

2 Sec. 17 substituted for old sec. 17 by 

a The Government of India Act, 1833 (3 
& 4 Will. IV, a 85) is now repealed except- 


ing sec. 112 by the Gov ern m ent of India Act 
(9 & 10 Geo. 5, c. 101). For definition of 
“natural-bom British Subject**, see sec. 1 of 
British Nationality and Status of Aliens Act, 
1914 (4 & 5 Geo. V, c. 17), CbU. Stats., 
Ihd» Vol. III. _ A 
4 Sec. 19 pnutted by A.O., 1937. 
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Masters of vessels to fur- 
nish list of passengers, and 
to give info r ma tion respect- 
ing them. 


means as may be reasonably necessary for that 
purpose; and the master or commander of such vessels 
shall also, before any of the passengers are allowed to 
disembark, if he shall be required so to do by such 
Commissioner of Police, Magistrate, or other officer as 
aforesaid, deliver to him a list in writing of the passengers on board, specify- 
ing the ports or places at which they embarked, and the ports or places of their 
d isembar kation, or intended disembarkation, and answer to the best of his 
knowledge all such questions touching the passengers on board the said vessel, 

or touching those who may have disembarked in any 
Foreigner, refusing to ^ c £ garish India, as shall be put to him by the 
to V be a X^d°to h dS^k Commissioner of Police, Magistrate or other officer 

as aforesaid. If any foreigner on board such vessel 
in any part of British India shall refuse to give an account of his objects of pur- 
suit in India, or if his account thereof shall not be satisfactory the officer may 
refuse to allow him to disembark, or he may be dealt with in the same manner 
as a foreigner travelling in British India without a license. 

21. If the master or commander of a vessel shall wilfully give a false 

answer to any question which by section 20 of this 
Penalty for false answer Act h e £ s bound to answer, or shall make any false 
or report. report, he shall be held to have committed the offence 

specified in section 177 of the Indian Penal Code. 

22. If the master or commander of any vessel shall wilfully neglect or 

refuse to comply with the requisitions of this Act, he 
Penalty for neglect by shall, on conviction before the Magistrate of the 
master of. vessel to comply district or a Justice of the Peace, be liable to a fine not 

exceeding two thousand rupees. 

Whoever intentionally obstructs any officer in the e-gen-ise of any pf 
• .. the powers vested in him by this Act shall be held to 

obs cbng have committed the offence specified in section 186 of 
the Indian Penal Code. 

?4. [.Fines imposed under this Act howto he recovered .] Rep. by Act X 
■of 1914. 

25. The Central Government 1 [* * *] may 'exempt any person, or any 


with requisitions of jtvet. 


23. 


Penalty for 
officers. 


class of persons, either wholly or partially, or tempor- 
fr^TS^ arity <> r otherwise, from all or any of the provisions 

Act. Act contained in any of the sections subsequent 

to section 5, and may at any time revoke any such 


•exemption. 


THE FOREIGNERS ACT (II OF 1940). 

[23rd February, 1940. 

An Act to provide for the imposition, of restrictions on foreigners. 
Whereas .it is expedient to provide for the imposition of restrictions on 
fl? «**y ° f foreigners into British India, their presence therein and their depar- 
ture therefrom; It is hereby enacted as follows: — 

^uratiOT ^ Act ^194() 1 ^ Th * S Act “ ay be 01116(1 Tsp f o? eig «*3R5 

(2) It extends to the whole of British India. 

(3) It shall be in foree during the continuance of the present war and 

fpr a period pf six months thereafter. • • 


’ LEG. BEE. 

' 'Reference 'to Local' Government omitted 

n.. . . . , 


io^F C fii. e * eai P t ion, see Gazette of 
1914, Pt. I, pp. 132!) and 1905. 
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Definitions. 2. In this Act, — 

(«) “foreigner” 'has the meaning assigned to it in the Foreigners Act, 
1864, except that it does not include — 

(1) any ruler or subject of any Indian State; or 

(ii) any native of the tribal areas; 

(6) “prescribed” means prescribed by orders ’made under this Act; 

(c) “specified” means specified by direction of a prescribed authority. 

3. (1) The Central Government may, by order, make provision other 

Power to make orders generally with respect to all foreigners or with res- 
ower to ake ores rs. p^t tQ ^ particular foreigner or any prescribed 

•dass or description of foreigner, for prohibiting, regulating or restricting the 
entry of foreigners into British India or their departure therefrom or their 
presence or continued presence therein. 

(2) In particular, and without prejudice to the generality of the foregoing 
power, orders made under this section may provide that the foreigner— 

(a) shall not enter British India, or shall enter British India only at s ifh 
times and by such route and at such port or place and subject to the observance 
of such conditions on arrival as may be prescribed; 

(b) shall not depart from British India, or shall depart only at such 
times and by such route and from such port or place and subject to the obser- 
vance of such conditions on departure as may be prescribed; 

(c) shall not remain in British India, or in any prescribed area therein ’ 

(d) shall remove himself to, and remain in, such area in British Tw«a as 
•may be prescribed; 

(e) shall comply with such conditions as may be prescribed or specified 

(i) requiring him to reside in a particular place; 

(ii) imposing any restrictions on his movements; , •, 

(iii) requiring him to furnish such proof of his identity and to report soek 

-particulars to such authority in such manner and at such time and place' ars 
may be prescribed or specified ; . , ; . 

(iv) requiring him to allow his photograph and finger impr ession to be 
-taken and to furnish specimens of his hand-writing and signature to such autho- 
rity and at such time and place as may be prescribed or specified ; 

(v) prohibiting him from association with persons of a prescribed of 
-specified description; 

(vi) prohibiting him from engaging in activities of a prescribed or speci- 
fied description; 

(vii) prohibiting him from using or possessing prescribed or s®oSifie4 
.articles* or 

(viii) otherwise regulating his conduct in any such particular as.! may “be 
■prescribed or specified; 

(/) shall enter into a bond with or without sureties for the due 1 obser- 
vance of, or as an alternative to the enforcement of, any or all prescribed W* 
specified restrictions or conditions ; or 

(g) shall be arrested and detained or confined; 
and may make provision for such incidental and supplementary matters as may 
In the opinion of the Central Government, be expedient or necessary for atiw'- 
■effect to tins Act. • <1 

4 . (1) Any foreigner (hereinafter referred to as an internee) in respect 

of whom there is in force any order made umfer Aan*+ 
Internees. (^) of sub-section (2) of section 3, directing that he 

■be detained or confined, shall be detained or confined in such place and manner 
and subject to such conditions as to maintenance, discipline and the p unishmen t 
of offences and breaches of discipline as the Central Government may from time 
rto time determine. 

C. Q* — 327 
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(2) No person shall — 

. (a) knowingly assist an internee to escape from custody or knowingly 

harbour an escaped internee; or 

(b) give an escaped internee any assistance with intent thereby to pre- 
vent, hinder or interfere with the apprehension of the internee. 

(3) The Central Government may, by order, provide for regulating 
access to, and die conduct of persons in, places in British India where internees- 
are detained and for prohibiting or regulating the despatch or conveyance from 
outside such places to or for internees therein of such articles as may be pres- 
cribed. 

. * (4) No proceedings shall be taken by virtue of sub-section (2) or sub- 

jection (3) against any person in respect of any act done by him when he is. 
hims elf an internee. 

5. (1) No foreigner who was in British India on the date on which this 
~ f Act came into force shall, while in British India after 

ange o name. that date, assume or use or purport to assume or use 

for any purpose any name other than that by which he was ordinarily known* 
immediately before the said date. 

(2) Where, after the date on which this Act came into force, any foreig- 
ner carries mi or purports to carry on (whether alone or in association with any 
other person) any trade or business under any name or style other than that 
under which that trade or business was bong carried on immediately before the 
said date, he shall, for the purposes of sub-section (1), be deemed to be using a 
name other than that by which he was ordinarily known immediately before the- 
said date. 

(3) In relation to any foreigner who, not having been in British India on 
the date on which tins Act came into force, thereafter enters British India, sub- 
sections (1) and (2) shall have effect as if for any reference, in those sub-sections 
to-, tiie date on which this Act came into force were substituted a reference- 
to the date on which he first enters British India thereafter. 

.. . (4) For the purposes of this section — 

(а) the expression “name” includes a surname, and . 

(б) a name shall be deemed to be changed if the spelling thereof is. 

altered. • 

(5) Nothing in this section shall apply to the assumption or use — 

(a) of any name in pursuance of a Royal licence; or 

(b) by any married woman, of her husband’s name. 

. -6. Any District Magistrate . and any Commissioner of Police, or, where 
ftM . nt of & CTe » no Commissioner of Police, any Superinten- 

^o^atons of maotes of dent of Police, may, for any purpose connetted with 
’ die enforcement of this Act or any order made there- 

under, enter, with such assistance as- he may think fit any vessel or aircraft atf 
--any port or place in British India and may — 

(a) direct the master of the vessel or the pilot of the aircraft, as the case 
may be, — 

0) before any passenger disembarks, or before the vessel or aircraft 

leaves such port or place, as the case may be, to furnish a list in writing of rtkfc 
passengers who are on board or who have been carried on board at anyftxttfe 
-smee the vessel or aircraft commenced its journey, or who have signified their in- 
tentimi of departing from British India on board such vessel or aircraft, suiting 

tforts or places at which they embarked, the ports or places of their dis- 
■gn barip tion or intended disembarkation, and such other particulars as may be. 
prescribed, ana 

v! *° answ ^.‘to the best of his ability any. question relating to* the pas- 
SWgfets who are On board br ttho have disembarked in any part of ^British India;. 


and 
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(&) if any foreigner seeking to enter British India on board such vessel 
or aircraft does not give satisfactory reasons for entering British India, either- 

(1) refuse to allow such foreigner to disembark from such vessel or air- 
craft, or 

place him under such restraint as may be prescribed or specified. 

7. If any question arises with reference to this Act or any order made or 

u s. - . direction given thereunder, whether any person is or 

Burden of proof. is not a foreigner or is or is not a foreigner of a. 

particular class or description, the onus of proving that such person is not a 
foreigner or is not a foreigner of such particular class or description, as the case 1 
miy be, shall, notwithstanding anything contained in the Indian Evidence Act, 
1872, lie upon such person. 

8. The Central Government may, by order, declare that any or all of the 

_ . , provisions of this Act or the orders made thereunder 

aroScm V a rtf r ° m sha11 not a PP!y> or shall apply only with such modifi- 

cations or subject to such conditions as may be speci- 
fied, to or in relation to any individual foreigner or any class or description of 
foreigner. • |,r 

9. (1) Any authority empowered by or under or in pursuance of;the p$o- . 

t v, ,.,' ~ . . visions of this Act to rive any direction or to exercise; 

orders, directions, etc. any other power, may, in addition to any other action 

expressly provided for in this Act, take , or cause to.be 
taken, such steps and use, or cause to be used, such force as may, in its opinion, 
be reasonably necessary, for securing compliance! with such direction of- for pre- 
venting or rectifying any breach thereof, or for the effective exercise df such' 
power, -as ’the case may be. * 

(2) Any police-officer may take Such steps and use such force as may> 
in his opinion," be reasonably necessary for securing ^appliance wijft ’any erdei 
made or direction given, under or in pursuance of the provisions, . of ,this (| Aflt.prJ 
for preventing ot rectifying any breach, of Such order or direction. ’ ’ „ , t 

(3) The power 1 Conferred i>y this section shall be deemed to confer upon, 

any person acting in exercise thereof a right, of access to any land or other pro- 
perty whatsoever. , , , . , | 

10. Any authority upon which any power to make or give any direction, 

t» . consent or permission or to do any other act is con- 

ri J° wer to dekgaUi ***>• ferred .by this Act or by any order made, the 

may, unless express provision is made to the a 
in writing authorise,' conditionally or otherwise, any authority; subordinate, tojt 
to exercise such power on its behalf, and thereupon the said OTbOf-draate attfno-’ 
rity sbkll, subject to such conditions as may be- contained in the authorisation, 
be deemed to be the authority upon which such power is conferred, by or under 
this Act- ' *//’•; '■ 

11. (1) Any person who attempts to contravene, or abets, or:attempts to 

. abet, or. does any act preparatory to, a contravention 
Attempts, etc., to contra- 0 f the provisions of this Act or of any order made or 
Art* efe 6 provjsmns o direction given theteuritier, or fails to comply with any 

’ ’ direction given in pursuance of any such order, shzB 

be deemed to have contravened thfe provisions Of this Act. 

(2) Any person who, knowing or haring reasonable cause to believe 
any other person has contravened .the provisions of this Act or of" 'any Order 
maH. or direction given thereunder, gives that other person any assistance with . 
intent, thereby to prevent, hinder or otherwise interfere with his arrest;, .trial or 
punishment for the said contravention, shall he deemed, to have abetted that’ con- 
travention. * ' ' J ‘ •' 
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. . (3) The master of any vessel or the pilot of any aircraft, as the case may 
be, by means of which any foreigner enters or leaves British India in contiaven- 
ttob of any order made under, or direction given in pursuance of, section 3 shall, 
«nlp« he proves that he exercised all due diligence to prevent the said contra- 
vention, be deemed to have contravened this Act. 

12. If any person contravenes the provisions of this Act or of any order 
. made thereunder, or any direction given in pursuance 

Penalties. 0 f Act or suc jj or( j erj he shall be punished with 

imprisonment for a term which may extend to five years and shall also be liable 
to fine; and if such person has entered into a bond in pursuance of clause (/) of 
sub-section (2) of section 3, his bond shall be forfeited, any person bound there- , 
by shall pay the penalty thereof, or show cause to the satisfaction of the convicting 
Court why such penalty should not be paid. 

13. No suit, prosecution or other legal proceed- 
Protection to persons j n § s^ 11 against any person for anything which is 
acting under tHs Act. in good faith done or intended to be done under this 

Act. 

14. The provisions of this Act shall be in addition to, and not in deroga- 
tion of, the provisions of the Foreigners Act, 1864, 
Application of other laws the Registration of Foreigners Act, 1939, and of any 
not barred. other enactment for the time bring in force. 

Repeal and saving. by The Forti S aers Ordinance, 1939, is here- 

(2) Notwithstanding such repeal, all orders made, directions, given dungs 
done and action taken under the said Ordinance, shall be deemed to have been 
made, given, done or taken under the provisions of this Act, as if this Act had 
come into force on the 26th day of August, 1939, references to the said Ordinance 
in any rule made under any enactment shall be construed as references to this 
Act, and offences committed against or proceedings commenced under the said 
Ordinance may be punished or may be continued and completed as if such 
offences were committed against or such proceedings were commenced under 
tMsAct 


THE INDIAN FOREIGN MARRIAGE ACT (XIV OF 1903).* 
[Amended by Act XXXIV of 1939.] 

[23rd October, 1903. 

An Act to give effect to the Foreign Marriages Order in Council, 1903. 
Whereas it is expedient to give effect to the Foreign Marriages Or der in 
Council, 1903; It is hereby enacted as follows: — 

Stott title, extent and l. (1) This Act may be called The Indian 
application. Foreign Marriage Act, 1903. 

(2) It extends to the whole of British India, inclusive of British Balu- 
c hi sta n , the Santhal Parganas, the Shan States and the Pargana of Spiti; and 

(3) It applies also to all British subjects and to all servants of the King, 
whether British subjects or not, in *[any Indian State]. 

, . 2. (1) Notice in writing of a marriage which it 

JfSX'rtSS JJ-S* 4 '» f foreign Mtetafe 

55 and 56 Viet, c. 23 . ct ' ™92, may be given by one of the parties intend- 

ing such marriage, to — 


„„ „ LEG. REF. 

*For Statement of Objects and Reasons, 
-Wc Gozette of India, 1903, Pt. V, p. 466j 


for proceedings in Council, see ibid.. Part 
VI, pp. 157 and 165. 1 
a Substituted Dy A.O., 1937. 
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(o) a Marriage Registrar appointed tinder the Indian Christian Marriage 
Act, 1872, where either of such parties is a person professing the Christian 
religion ; 

(b) a District Magistrate, Chief Presidency Magistrate or Political Agent, 
where neither of such parties is a person professing the Christian rdigioo: 

Provided that the party giving such notice as aforesaid shall have had his 
usual place of abode for not less than three consecutive weeks immediately pre- 
ceding the giving of notice within the local limits of the area for which the 
Marriage Registrar, Magistrate or Political Agent to whom the notice is given, 
is appointed. 

(2) Every notice given under this section shall state — 1 

•(«) the name, surname, age and profession or condition of eadi of the 
parties intending marriage ; 

(b) the residence of each of them; 

(c) the time during which each of them has dwelt there; and 

(d) the place in which the intended marriage is to be solemnized; 

and it shall contain a declaration by the party giving the notice to the effect 
that he believes that there is no impediment of kindred or affinity or other lawful 
hindrance to the solemnization of the said intended marriage. 

(3) A copy of every notice given under this section shall be published by 

being affixed in some conspicuous place in the office of the officer to whom the 
notice is given. ‘ ' 

(4) On the expiration of four dear days after such notice as aforesaid 
has been published in the manner prescribed by sub-section (3), the officer to 
whom the notice is given, unless he is aware of any impediment of kindred or 
affinity or other lawful hindrance to the solemnization of the said intended 
marriage shall, on payment of such fee (if any) a& 1 [the Provincial Govern- 
ment for each Province and the Central Government for British subjects. 3**d 
servants of the Crown in any Indian State] may fix in this behalf, furnish the 
party by whom the notice was given, with a certificate, under his hand and Sbal, 
to the effect that the notice has been so given and published. 


THE FOREIGN RELATIONS ACT (XII OF 1932 ). 

[8 th April, 1932. 

An Act to provide against the publication- of statements likely to prejudice the 
maintenance of friendly relations between His Majesty’s Government and 
the Governments of certain foreign States. 

Whereas it is expedient to pro-ride against the publication of statements 
likely to prejudice the maintenance of friendly relations between His Majesty’s 
Government and the Governments of certain foreign States; It is hereby enacted 


as follows: — 

. .... . ^ ,. H , 1. (1) This Act may be called The Foreign 

Short title and extent. AcXj 1932 . 

(2) It extends to the whole of British India, including British Baluchistan 
and the Sonthal Parganas. 

2. Where an offence falling under Chapter XXI of the Indian Pend Code 
is committed against a Ruler of a State outside but 

Power of Central Govern- adjoining India, or against the consort or son or 
xnent to prosecute la cer- principal Minister of such Ruler, the Central Govera- 
tain cases ot defamation. xaast may make, or authorise any person to make, 
complaint in writing of such offence, and, notwithstanding anything contained 


LEG. REF. is Council” fiy A.O., 1937. 

a Substituted for M the Governor-General 
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Power to forfeit certain 
publications or to detain 
them in the course of trans- 
mission through post. 


i tit section 198 of the Code of Criminal Procedure, 1898, any Court competent in 
-other respects to take cognizance of such offence may take cognizance thereof 
on such complaint. 

Explanation . — J [* ***♦*]. 

3. The provisions of section? 19-A to 99-G of the Code of Criminal Proce- 
dure, 1898, and of sections 27-B to 27-D of the Inchan 
Post Office Act, 1898, shall apply in the case of any 

book, newspaper or other document containing matter 
which is defamatory of a Ruler of a State outside but 
adjoining India or of the consort or son or principal 
’Minis ter of such Ruler and tends to prejudice the maintenance of friendly 
relations between His Majesty’s Government and the Government of sucb State, 
in like manner as they apply in the case of a book, newspaper or document 
containing seditious matter within the meaning of those sections: 

Provided that for the purposes of this section the said provisions shall be 
construed as if for the words “Provincial Government” wherever they occur, the 
words "Central Government” were substituted. 

4. Where, in any trial of an offence upon a complaint under section 2, or 

*• Proof of status of per- ' m P**eeding before a High Court arising out of 
sons defamed. section 3, there is a question whether any person is a 

\ ^ Ruler of any State, or is the consort or son or princi- 

pal Minister of such Ruler, a certificate under the hand of a Secretary to the 
Central Government that such person is such Ruler, consort, son or principal 
^Minister shall be conclusive proof of that fact. 


THE INDIAN FOfcEST ACT (XVI OF 1927). 


Year, j 

a 

| rifle. 

Amendment. 

»9»7- | 

XVI. | 

The Indian Forest ’Act.l 
1 V ' 1 

Amended, XXVI of 1930 and ni of 1933 - 


* 


CONTENTS. 


Sections. 

CHAPTER I. 
Preliminary. 

1. Short title and extent. 

• 2 . Interpretation clause. 

CHAPTER ir. 

Op Reserved Forests. 
Power to reserve forests. 
Notification by Provincial 


3. 

4. 

SKftl. 

5. 

r 6.. 
officer 

7. 

8. 
9. 


Govern 


Bar of accrual of forest rights. 
Proclamation by Forest Settlement 

Inquiry by Forest Settlement-officer. 
Powers of Forest Settlement-officer. 
Extinction of rights. 


Sections. 

10 . Treatment of claims relating to prac- 
tice of shifting cultivation. 

. 11- . Power to acquire land over which 
right is claimed. 

12 . Order on claims to rights of pasture 
or to forest produce. 

13. Record to be made by Forest Settle- 
ment-officer. 

14. Record where he admits claim. 

Exercise, of rights admitted. 

16. Commutation of rights. 

17. Appeal from border passed under sec. 
11 , sec. 12 , sec. 15, or sec. 16. 

18. Appeals under S. 17. 

19. Pleaders. * 




LEG. REF. 
1 Omitted by A.O., 1937, 







. The Forest Act (XVI of 1927). 


RECKONS. 

20. Notification ' declaring forest reserv- 
ed. ■ 

21. Publication of translation of such 
notification in neighbourhood of forest. 

22. Power to revise arrangement made 
under sec. IS* or sec. 18. 

23. No right acquired over reserved 
forest except as here provided. 

24. Rights not to be alienated without 
■sanction. 

25. Power to stop ways and water-cour- 
ses in reserved forests. 

26. Acts prohibited in such forests. 

* 27. Power to declare forest no longer re- 
served. 

CHAPTER III. 

Of Village-forests. 

28. Formation of village-forests. 

CHAPTER IV. 

Of Protected forests. 

29. Protected forests. » 

30. Power to issue notification reserving 
trees, etc. 

3.1. Publication of translation of such 
notification m neighbourhood. 

32. Power to make rules for protected 
forests. 

33. Penalties for acts in contravention of 
notification under sec. 30, or of rules under 
sec. 32. 

34. Nothing in this Chapter to prohibit 

acts done in certain cases. * 

CHAPTER V. 

OF THE CONTROL FORESTS A KB LANDS* 1 

NOT BEING THE PROPERTY OF GOVERNMENT. 4 

35. Protection of forests for special pur- 
poses. 

. 36. Power <0 assume management of 
forests. 

37 . Expropriation 1 of* forests in certain, 
cases. 

38. * Protection of forests at request of 
owners. 

CHAPTER VI. 

Of the duty on timber and other forest 

PRODUCE, 

39. Power to impose duty on timber and 
other forest produce- 

40. Limit not to apply to purchase- 
money or royalty. 

CHAPTER VII. 

Of the control of timber and other 
forest-produce in transit, 

41. Power to make rules to regulate tran- 
sit of forest produce. 

41-A. Powers of Central Government as 
to- movements of timber across customs 
frontier. 


*6i£ 

Sections. 

42. Penalty for breach of rules made 
under sec. 41. 

43. Government and forest officers not 
liable for damage to forest-produce at de- 
pot. 

44. All persons bound to aid in case of 
accident at depot. 

CHAPTER VIII. 

Of the collection of drift and stranded 
Timber. 

45. Certain kinds of timber to be deem- 
ed property of Government until title 
thereto proved and may be collected ac- 
cordingly. 

46. Notice to claimants of drift timber. 

47. Procedure on claim preferred to 
such timber. 

48. Disposal of unclaimed timber, 

49. Government and its officers not lia- 
• ble for damage to such timber. 

50. Payments to be made by claimant 
before timber is delivered to him. 

51. Power to make rules and prescribe 
penalties. 

CHAPTER DC. 1 
Penalties and Procedure. 

52. Seizure of property liable tcT confis- 
cation. 

53. Power to release property seized 
under sec. 52. 

54. Procedure thereupon. 

55. Forest-produce, tools, etc., when lia- 
ble to cbnfiscation. 

56. Disposal on conclusion 6f trial for 
forest otffence, of produce in respect of 
which it was Committed. 

57 1' * Procedure when offender not knows! 
or cannot be found. 

58. Procedure as to perishable property 
seized under sec. 52. 

59. Appeal from orders under sec. 55, 
sec. 56 or sec. 57. 

60. Property when to vest in Govern- 
ment. 

61. Saving of power tordease property 

seized. . .f ; 

62. Punishment for wrongfulseizure. *. » 

63. Penalty for counterfeiting or dexac* 

ing marks on trees and timber and for alter- 
ing boundary marks. : -i 

’ 64, Power to arrest without warrant* 

65. Power to release on a bond a perso n 
arrested. . 

66. Power to prevent commission of 
offence. 

67. Power to try offences summarily. , t 

68. Power to compound offences. 

69. Presumption that forest-produce 
longs to Government. 

CHAPTER X. 

Cattle-trespass. 

70. Cattle-Trespass Act, 1871, to apply,: 

71. Power to alter fines fixed under that 
Act. 



*6x6 The Civil Court Manual (Imperial Acts). [S. r 


CHAPTER XI. 

Of Forest-officers. 

72. Provincial Government may invest 
forest-ofiicers with certain powers. 

■73; Forest-officers deemed public ser- 
vants. 

74. Indemnity for acts done in good 
faith. 

75. Forest-officers not to trade. 

CHAPTER XII. 

Subsidiary Rules. 

76. Additional powers to make rules. 

77. Penalties for breach of rules. 

78 . Rules when to have force of law. 

CHAPTER XIII. 

Miscellaneous. 

79. Persons bound to assist forest-officers 
and police officers. 


80. Mana gement of forests the joint pro- 
perty of Government and other persons. 

81. Failure to perform service for which, 
a share in produce of Government forest is 
enjoyed. 

82. Recovery of money due to Govern- 
ment. 

83. Lien dn forest produce for such 
money. 

84. Land required under this Act to be 
deemed to be needed for a public purpose 
under the Land Acquisition Act, 1894. 

85. . Recovery of penalties due under bond. 

85-A. Saving for rights of Central Gov- 
ernment. 

86 . Repeals. 

The Sc hed ule. 


THE INDIAN FOREST ACT (XVI OF 1927). 1 

[21st September, 1927. 

An Act to consolidate the law relating to forests, the transit of forest-produce 
and the duty leviable on timber and other forest-produce. 

Whereas it is expedient to consolidate the law relating to forests, the 
transit of forest-produce and the duty leviable on timber and other forest- 
produce ; It is hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 

Short title and extent. 1 . (1) This Act may be called The Indian 

(Old Act, S. 1 .) Forest Act, 1927. 

(2) It extends to Bombay, Bengal, Bihar , and Orissa, the United Pro- 
vinces, die Punjab, the Central Provinces and the North-West Frontier 
Province (excqrt the District of Hazara). 

(3) The Provincial Government of any other province may, by notifica- 
tion in the Official Gazette extend this Act to the whole or any specified part of 
the province. (Cf. Act XXXVIII of 1920, S. 2 and Sch. I.). 


LEG. REF. 

1 For the forest law in force in the 
Hazara Districts, see the Hazara Forest 
Rcgffiation, 1893 (VI of 1893), P. and N. 
W. Code. 


For Madras, Ajmer e-Merwara, Burma, 
British Baluchistan and Assam there are 
special forest laws— see Madras Forest Act, 
1882 (V of 1882), Madras Code; the 
Ajmere Forest Regulation, 1874 (VI of 
*^74) , Aj. Code; the Burma Forest Act, 
1902 (IV of 1902) ; the British Baluchistan 
Pbrest Regulation, 1890 (V of 1890), Bal. 
Code; the Assam Forest Regulation, 1891 
(VII of 1891), E.B. and A. Code. 

, Jjp the Punjab, the Land Preservation 
<Chos.) Act, 1900 (Punjab Act II of 1900), 
M to be read with and token as part of this 
Act, see P. and N, W. Code. For rules for 
the consfervancy of forests ahd jungles in 
the Mil district of the Pun jab-territories. 


see appendix to ibid. These rules are also 
in force in the North-West Frontier Pro- 
vince, see sec. 4 and second schedule to 
Reg. VII of 1901, i bid. 


Sec. 1.— The Act does not oust jurisdic- 
tion of Civil Courts to decide whether cer- 
tain land is forest land or waste land. 7 
Bom.L.R. 496. This Act is one' that cur- 
tails proprietary rights. See 55 P.L.R. 1901 
(Cr.) (where the scope and nature of W* 
Act is discussed) . As to construction of 
Act see 1943 N.L.J. 130 cited under sec; 63. 
Infringement of the Forest Rules not pro- 
vided for in the rules should be tried under 
the Penal Code. 4 P.R. 1869 (Cr,). If a 
person is found with a gun and ammunition 
in a Reserved Forest it may be presumed 
until the contrary is shown that hunting 
was being engaged in. 1929 M.W.N. 808. 
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Interpretation danse. 2* In t hi s Act, unless there is anything 1 repugn 

(Old Act, S. 2.) nant in the subject or context, — 

( 1 ) “Cattle” includes elephants, camels, buffaloes, horses, mares, geldings,, 
ponies, colts, fillies, mules, asses, pigs, rams, ewes, sheep, lambs, goats and lands ; 

(2) “forest-officer” means any person whom *[* *] the Provincial 
Government or any officer empowered by *[* *] the Provincial Government in 
this behalf, may appoint to carry out all or any of the purposes of this Act or to* 
do anything required by this Act or any rule made thereunder to be done by a 
forest-officer; 

(3) “forest-offence” means an offence punishable under this Act or under 
any rule made thereunder; 

( 4 ) “forest-produce” includes — 

(a) the following whether found in, or brought from, a forest or not that 
is to say (Cf. Act V of 1890, S. 2.) 

timber, charcoal, caoutchouc, catechu, wood-oil, resin, natural varnish^ 
bark, lac, mahua flowers, mahua seeds *[Kuth] and myrabolams, and (see Act 
XV of 1911, S. 2.). 

(b) the following when found in, or brought from, a forest, that is to say,—. 

(i) trees and leaves, flowers and fruits, and all other parts or produce 
not hereinbefore mentioned, of trees, 

(ii) plants not being trees (including grass, creepers, reeds and moss) y 
and all parts or produce of such plants, 

(Hi) wild animals and skins, tusks, horns, bones, Silk, cocoons, honey and 
wax, and all other parts or produce of animals, and 

{iv) peat, surface soil, rock, and minerals (including limestone, latent^ 
mineral oils and all products of mines or quarries) ; 

3 f (4-A) “owner” includes a Court of Wards in respect of property tinder 
the superintendence or charge of such Court] ; 

( 5 ) “river” includes any stream, canal, creek or other channels, natural 
or artificial; 

( 6 ) “timber” includes trees when they have fallen or have been felled^ 
and all wood whether cut up or fashioned or hollowed out for any purpose or 
not; and [see Act V of 1890, S. 2, cl. (2)]. 

( 7 ) “tree” includes palms, bamboos, stumps, brush-wood and canes^ 
[See Act V of 1890, S! 2, cL (1).] 

CHAPTER II. 

Of Reserved Forests. 

3 . The Provincial Government may constitute any forest-land osr waste- 


LEG. REF. 

1 Words ‘the Governor-General in Council, 
or* omitted by A.O., 1937. 

3 Inserted by Act XVII of 1930. 

« This clause has been newly inserted by 
Amendment Act (III of 1933). 

Sec. 2. — For notification appointing Forest 
Officers for the Santhal Parganas and em- 
powering them to compound t for of- 
fences mentioned in sec. 67 within certain 
specified areas, see Calcutta Gazette, 1901, 
Pt. I, p. 28; in the North-West Frontier 
Province for certain specified forest for all 
purposes of the Act, see Gazette of India, 
1904, Pt. II, p. 113; in the Punjab, for 
Rawalpindi Forest division for the purpose 
of carrying out the duties of Forest-officer, 
C.C.M,- 328 


see Punjab Gazette, 1907, Pt. I, p. 32- 

Sec. 2. — Forest-officer is a public servant. 
10 B. 124. Forest Setttemtet-offioer, whe- 
ther a Qvil Court, 17 Mad. 193; Karfacxies 
who issue process if Forest-officers, see 2" 
Bom.L.R. 675 (679). Forest produc 

Stems of trees are such produce. 1 Weir 
757 , but not logs fastened to buildings. 9 
M. 373. 

Sec. 3 . — As to application of provisioos 
relating to reserved forests ( 1 ) to rillage- 
forests, see sec. 27, last paragraph; (2) to 
forests and lands not the property of the 
Government, see secs. 36, 38; (3) to forest 
waste lands or produce the joint property 
of the Government and other persons, see 
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land which is the property of Government, or over 
which the Government has proprietary rights, or to 
the whole or any part of the forest-produce of which 
the Government is entitled, a reserved forest in the manner hereinafter provided. 
. . . 4. (1) Whenever it has been decided to consti- 

Nofafirau m fcy prom- tute any fend a reserved forest, the Provincial 
"Ad S. 4.) ' ' Government shall issue a notification in the Official 

Gazette 

(a) declaring that it has been decided to constitute such land a reserved 

forest; 


Power to reserve forests 
(Old Act, S. 3.) 


(fc) specifying as nearly as possible, the situation and limits of such 
land; and 

(c) appointing an officer (hereinafter called "the Forest Settlement- 
officer”) to inquire into and determine the existence, nature and, extent of any 
rights alleged to exist in favour of any person in or over any land comprised 
'within subh limits, or in or over any forest-produce, and to deal with the same 
as provided in this Chapter. 

Explanation . — For the purpose, of clause (b) , it shall be sufficient to des- 
cribe die limits of the forest by roads, rivers, ridges, or other well-known or 
readily intelligible boundaries. 

(2) The officer appointed under clause (c) of sub-section (1) shall 
ordinarily be a person not holding any forest-office except that of Forest Settle- 
ment-officer. 


(3) Nothing in this section shall prevent the Provincial Government from 
appoiting any number of officers not exceeding three, not more than one of 
whom shall be a person solding any forest-office except as aforesaid, to perform 
die dudes of a Forest Settlement-officer undo: this Act 


5. After the issue of a notification under section 4, no right shall be 
acquired in or over the land comprised in such notifi- 
“tASTL °4 s*? 1 cation, except by succession or under a grant or con- 
ngws. tuu Act, b. s.j tract fa wrlt fa g made or entered into by or on behalf 

of 1 [the Crown] or some person in whom such right was vested when the notifi- 
cation was issued; and no fresh clearings for cultivation or for any other purpose 
shall be* made in such land except in accordance with such rules as may be made 
by die Provincial Government in this behalf. 


Proclamation by Forest 
Settlement-officer . (Old 
Act, S. 6 and S. 5 of Act 
V of 1890.) 


6. When a notification has been issued trader 
section 4, the Forest Settlement-officer shall publish 
in the local vernacular in every town and village in 
the neighbourhood of the land comprised therein, a 
proclamation — 

(<x) specifying, as nearly as possible, the situation and limits of the pro-* 
posed forest; 

(6) explaining die consequences which, as hereinafter provided, will 
ensure on the reservation of such forest; and 

(c) firing a period of not less than three months from the dat e of such 
proclamation, and requiring every person claiming any right m o tion**? in 


LEG. REF. 

1 Substituted for ‘Government* by A.O., 
1937. 


" Sec. 4: Scope of Section.— 29 B. 480; 
of Government to reserve forest — 
is reserved forest. 29 B. 484; Tenmis 
can claim compensation for land notified as 
reserved forest. 7 M.L.J. 13. Absence of 


notification — Effect of. 1 Weir 759. 

Sec, 5. — When a person cuts trees in a 
plot marked as waste number, the prosecu- 
tion should lie not under the Forest Act, 
but under the Land Revenue Code or the 
rules framed thereunder. Rat. 873= Cr. 
Rg. 49 of 1896. See dso 22 P.R. 1876 
(Cr.) • * ' 

Sec. 6 (c).— As to presumption froth long 
possession and enjoyment and as to harden. 
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section 4 or section 5 within such period either to present to the Forest Settle- 
ment-officer a written notice specifying or to appear before him and state, the 
nature of such right and the amount and particulars of the compensation (if any) 
■claimed in respect thereof. 

7.- The Forest Settlement-officer shall take down in writing all statements 
Tnmiif-w i«, pma rf made under section 6, and shall at some convenient 

ment^kcer. y (Old Act, place inquire into all claims duly preferred under that 
S. 7.) section, and the existence of any rights mentioned in 

section 4 or section 5 and not claimed under section 
o so far as the same may be ascertainable from the records of Government and 
the evidence of any persons likely to be acquainted with the same. 

Powers of Forest Settle- 8. For the purpose of such inquiry, the Forest 

ment-officer. (Old Act, Settlement-officer may exercise the following powers, 
S. 8. that is to say: — 

(a) power to enter, by himself or any officer authorised by him for the 
purpose upon any land, and to survey, demarcate and make a map of the same; 
and 

(ft) the powers of a Civil Court in the trial of suits. 

9. Rights in resjpect of which no claim has been preferred under section 6, 

, and of the existence of which no knowledge pas bdfen 

<OMAct°S 9) rights ‘ acquired by inquiry under section 7, sh4u be extin- 
* ■ guished, unless before the notification under section 20 

is published, the person claiming them satisfies the Forest Settlement-officer that 
he had sufficient cause for not preferring such claim within the period fixed under 
section 6. 

10. (1) In the case of a claim relating to the practice of shifting cultiva- 

tion, the Forest Settlement-officer shall record a state- 
ktimTto e pra^ee d of n |hif n ment settill g' forth particulars of die claim and of 
ing cultivation. (S. S of a^y local rtde or order under which the practice . is 
Act V of 1890.) , allowed or regulated, and submit the statement to the 

" Provincial Government, together with his opinion as 
to whether the practice should fee permitted or prohibited wholly or in part. 

(2) On receipt of. the statement and opinion,' the Provincial Government 
may make an order permitting or prohibiting the practice wholly or in part 

(3) If such practice is permitted wholly or in part, the Forest Settlement- 
officer may arrange for its exercise — 

.(<*) by. altering the limits of the land under settlement so as to exclude 
land of sufficient extent, of a suitable kind, and in a locality reasonably con- 
venient for the purposes of the claimants, or ■ '■ >*•»». 

(ft) by causing certain portions of the land under settlement hv be sepa- 
rately demarcated, and giving permission to the claimants to practice shifting 
■cultivation therein under such conditions as he may prescribe. 

(4) All arrangements made under sub-section, (3). shall be subject to the 

previous sanction of the Provincial Government. . . 

(5) The practice of shifting cultivation shall in' aQ cases be deemed a 
privilege subject to control, restriction aftd abolition by the Provincial Govern- 
ment 

11. (1) In the case of a claim .to right in or over any land, other than a 

of proof in such cases. See 15 M. 315; 7 Sec. 9. — See 1942 Cal. 371=48 C.W.N. 
M.L.T. 241; 3 M.L.J. 231. 347, cited under sec. 20. 

Sec. 8. — As to the powers of Forest Set- Sec. 11. — As to acquisition of land over 
tlement-officer, see 14 M. 247. Notification which riparian rights are claimed, ■ see 20 
closing forest for an indefinite period is not M. 279; as to claim on mortgage, see 21 B. 
had for indefiniteness, when it is not known 396. As to tttrden of proof on questions 
at that time, how long it may be necessary of titles see 3 M.L.J. 231; 15 M. 315; 7 
to dose the forest. 19 P.R. 1880 (Cr.). M.L.T. 241; 1929 Nag. 190. 
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right-of-way or right-of-pasture, or a right to forest- 
Power to acquire land produce or a water-course, the Forest Settlement- 
over i^ich n«ht is daim- officer shall pass an order admitting or rejecting the 
ed. (Old Act, S. 10.) game in wh 4 of - m part . 

(2) If such claim is admitted in whole or in part, the Forest Settlement- 
officer shall either — 

(i) exclude such land from the limits of the proposed forest ; 

(it) come to an agreement with the owner thereof for the surrender of 
his rights ; or 

(iii) proceed to acquire such land in the manner provided by the Land 
Acquisition Act, 1894. 

(3) For the purpose of so acquiring such land — 

(а) the Forest Settlement-officer shall be deemed to be a Collector pro- 
ceeding under the Land Acquisition Act, 1894; 

(б) the claimant shall be deemed to be a person interested and appearing 
before him in pursuance of notice given under section 9 of that Act ; 

(c) the provisions of the preceding sections of that Act shall be deemed 
to have been complied with ; and 

(d) the collector, with the consent of the claimant, or the Court, with 
the consent of both parties, may award compensation in land, or partly in land, 
and partly in money. 

_ . ' 12. In the case of a claim to rights of pasture- 

or to forest-produce, the Forest Settlement-officer 
duee? (Old Act, S. 11.) shall pass an order admitting or rejecting the same in. 

whole or in part. 

Record to be made by 13. The Forest Settlement-officer, when passing 
Forest Settledaent-oiScer. j^y order under section 12, shall record, so far as- 
<°ld Act, S. 12.) may be pract icable,— 

(а) the name, father’s name, caste, residence and occupation of the person; 
claiming the right; and 

(б) the designation, position and area of all fields or groups of fields (if 
any) and the designation and position of all buildings (if any) in respect , of 
which the exercise of such rights is claimed. 

14. If the Forest Settlement-officer admits in whole or in part any claim 

Record where he admits . 12 '. he sh f record the «tmt to 

claim, (Old Act, S. 13.) whirih the claim is so admitted, specifying the num- 
ber and description of the cattle which the claimant is 
from time to time entitled to graze in the forest, the season during which, such 
pasture is permitted, the quantity of timber and other forest-produce which he 
is from time to time authorised to take, or receive, and such other particulars as- 
the case may require. He shall also record whether the timber or other forest- 
produce obtained by the exercise of the rights claimed may be sold or bartered^ 

15. (1) After ma king such record the Forest Settlement-officer shall to 

Exercise of rights ad- the . best of *“* ability-, and having due regard to the 
mltted. (Old Act, S. 14.) maintenance of the reserved forest in respect of 
. which the claim is made, pass such orders as will 

ensure the continued exercise of the right so admitted. 

(2) For this purpose the Forest Settlement-officer may— 

(u) set out some other forest-tract of sufficient extent, and in a locality 
reasonably convenient, for the purposes of such claimants, and record an order 
conferring upon them a right of pasture or to forest-produce (as the case may 
be) to the extent so admitted; or 

(6) so alter the limits of the proposed forest as to exclude forest land of 
sumcient extent, and m a locality reasonably convenient, for the purposes of the* 
claimants; or 



S. 19] 


.The Fobest Act (XVI of 19*7). 


2621 


(c) record an order, continuing to such claimants, a right of pasture or 
to forest-produce, as the case may be, to the extent so admitted, at such seasons, 
within such portions of the proposed forest, and under such rules, as may be 
made in this behalf by the Provincial Government 

16. In case the Forest Settlement-officer finds it impossible, having due 

_ . ... regard to the maintenance of the reserved forest, to 

(OaSffSV* rigllts ‘ make such settlement under section 15 as shall ensure 

the continued exercise of the said rights to the extent 
so admitted, he shall, subject to such rules as the Provincial Government may 
make in this behalf, commute such rights, by the payment to such persons of a 
sum of money in lieu thereof, or by the grant of land, or in such other manner 
as he thinks fit. 

17. Any person who has made a claim trader this Act, or any forest-officer 

or other person generally or specially empowered by 
o fr i ? ciJ J®?* the Provincial Government in this behalf, may, within 
•or S. 16. (Old Aci, S. i6.) three months from the date of the order passed on 

such c l a im by the Forest Settlement-officer trader 
section 11, section 12, section 15 or section 16, present an appeal from such 
order to such officer of the Revenue Department, of rank not lower than that of 
a Collector, as the Provincial Government may, by notification in the Official 
Gazette, appoint to hear appeals; from such orders: 

Provided that the Provincial Government may establish a Court (here- 
inafter called the Forest Court) composed of three persons to be appointed by 
the Provincial Government, and when the Forest Court has been so established, 
all such appeals shall be presented to it. 

18. (1) Every appeal under section 17 shall be made by petition in writing 

* , , _ and may be ddivered to the Forest Settlement-officer 

AaS in l ' ' ^ 01ti who shall forward it without delay to the authority 
** competent to hear the same. 1 * 

(2) If the appeal be to an officer appointed under section 17, it sM f be 
heard in the manner prescribed for the time being for the hearing of appeals in 
matters relating to land-revenue. 

(3) If the appeal be to the Forest Court, the Court shall fix a day and 
a convenient place in the neighbourhood of the proposed forest for hearing the 
appeal, and shall give notice thereof to the parties, and shall hear such appeal 
accordingly. 

(4) The order passed on the appeal by such officer or Court, or by die 
majority of the members of such Court, as the case may be, stall, subject only 
to revision by the Provincial Government, be final. 

19. The Provincial Government, or any person who has made a claim 

Pleadets. (Old Act; S. ^ A ?> a P?? ia £j“% Pff* * 

18.) V plead and act on its or his behalf before the Forest 

Settlement-officer, or the appellate officer or Court, 

in the course of any inquiry or appeal under this Act 


Sec. 17.— See 17 M. 193; po war to excuse 
delay in filing appeal* see 10 . 

Sec. 18 (4): Appellate owes becoming 
total— J uttSMcnoN op Civil _ Cov et.— 

Where an appellate older rejec ting. t he 
of a person to land ai c fnd c d wiiliiii a 
proposed forest has become final under 
Jec. 18 (4) of the Forest Act, *e C»wl 
Court lias no power to restore that lam 


or to grant compensation in respect thereto 
to him or to his successor-in-interest. I.L. 
R. (1942) 2 Cal. 35=46 C.W.K 34teA.I. 
R. \942 Cal. 371. 

Secs. 18 and 21, — Contract to work Gov- 
ernment forest^— Partnership of contractor 
with third person— Not void. Set 117 I.C. 
298 (case-law discussed). 
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20. (1) When the following events have occur- 
red, namely : — 


Publication of transla- 
tion of such notification in 
Ae Diitftibourhood o'" for- 
est. {.Old Act S. 20.) 


- 'Notification declaring 
forest reserved. (Old Act, 

S. 19.) 

(a) the period fixed under section 6 for preferring claims has elapsed, 
and all claims, if any, made under that section or section 9 have been disposed! 
of by the Forest Settlement-officer ; 

(&) if any such claims have been made, the period limited by section 17 
for appealing from the orders passed on such claims has elapsed, and all appeals 
(if any) presented within such period have been disposed of by the appdlate 
officer or Court; and 

(c) all lands (if any) to be included in the proposed forest, which the 
Forest Settlement-officer has, under section 11, elected to acquire under the 
land Acquisition Act, 1894, have become vested in the Government under 
section 16 of that Act, the Provincial Government shall publish a notification in 
the Official Gazette, specifying definitely, according to boundary marks erected 
or otherwise, the limits of the forest which is to be reserved, and declaring the 
snme. to be reserved from a date fixed by the notification. 

(2) From the date so fixed such forest shall be deemed to be a reserved 

forest. 

21. The Forest-officer shall, before the date 
fixed by such notification, cause a translation there- 
of into the local vernacular to be published in every 
town and village in the neighbourhood of the forest. 

22. The ■ Provincial Government may, within five years from the publica- 
ns, . _ . tion of any notification under section 20, revise any 

mmt^Lde V^lS^or arrangement made under section IS or section . 18* 
S. 18. \01d Act/s. 21.) ma y f° r this purpose rescind or modify any 

order made under section 15 or section 18 and direct 
that any oue of the proceedings specified in section 15 be taken in lieu of any 
other of such proceedings, or that the rights admitted under section 12 be com- 
muted under section 16. 

23. No right of any description shall be acquired in or over a reserved 

forest except by succession or under a grant or con- 
y ° foflv a< ? uL . vd ^. tract in writing made by or on behalf of the 

hm provided?* (Old* 1 Act ‘ICrowJ or some person in whom such right was 
S. 22.) vested when the notification under section 20’ was 

isstiedL 

24. (1) Notwithstanding anything contained in section 23, no right con- 

turned under clause (c) of sub-section (2) of 
Rights not to be alienated sec tion 15 shall be alienated by way of grant/sale, 

aT*”- <°“ lew mortg^ or oUMrwise, okw the SSfon ol 

^ the Provincial Government: 

Provided that, when any such right is appended to any land or house, it 
may be sold or otherwise alienated with such land or house. 

( 2 ) timber or other forest-produce obtained in exercise of any such 
right shall be sold or bartered except to such extent as may have been admitted 
m the order recorded under section 14. 


* Substituted 
1937. 


LEG. REF. 

for ‘Government* by A.O., 


Sic. 20 . — See 12 M. 226; removal of 
grass from Government land, when offence. 
1 Weir 492. 

Secs . 20 and 9: Publication of notifi- 
cation — Extinction of bights. — O n the 


publication of a notification dedaring ‘ a 
forest reserved under sec. 20. of the Forest 
Act; all rights in respect of which, ho claim 
has been preferred under sec. 6 and of the 
existence of .which no knowledge has been 
acquired by inquiry under sec. 7 become ex- 
tinguished by, virtue, of the , previsions .of. 
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• 25 . The forest-officer may, with the previous sanction of the Provincial 
Government or of any officer duly authorised by it in 
Power to Stop ways and j^is h ohaT f. stop any public or private way or water- 
Xa, s’*?) com,, fa a r^enrcd ton*, provided to. a 

for the way or water-course so stopped, wnicn the 
Provincial Government deems to be reasonably convenient, already exists, or 
has been provided or constructed by the forest-officer in lieu thereof. 

Acts prohibited in such » _ _ 

forests. (Old Act, S. 25; 26. (1) Any person who — 

Act V of 1890, S. 7.) 

(a) makes any fresh cleaning prohibited by section S, or 

(b) sets fire to a reserved forest, or, in contravention of any rules made 
by the Provincial Government in this behalf, kindles any fire, or leaves any fire 
burning, in such manner as to endanger such a forest; or who, in a reserved 
forest — 

(c) kindles, keeps or carries any fire except at such seasons as the forest- 
officer may notify in this behalf ; 

( d ) trespasses or pastures cattle, or permits cattle to trespass; 

(e) causes any damage by negligence in felling any tree or cutting; or, 

dragging any timber ; 

in forest limits does not constitute an. offence 
un £ er 25 M • 4 Bom.L.R. .935. , 

. ^ L * • — The trespass of a h uman beiiur 

m a reserved^ forest is punishable under sec. 
25 (d). Rat. 602. See also 87 I 

£* Cr.L.J. 1030. The wotfds of sec.. 

25 (d) clearly apply only to the person who 
does any of the acts mentioned therein. 16- 
Cr.L.J, 48(5—29 I.C. 325=11 N.L.R* 76. A 1 
person s cattle were found grazing in the Get**-, 
ernment forest in charge, of a bo y. Wfew 
the person had not authorised either direothr 
or indirectly the boy to graze the Cattle in the 
forest, he could not be convicted, (II N-.L. 
R. 76 , Ref.) 120 I.C. 414 <1)=1930 N. 64. 
The question whether the owner of catt le, 
whose animals arespass in a reserved forest is* 
criminally liable for committing an offence 
under sec. 25, depends upon the whole Circum- 
stances of each case. 16 P.R. 1909 (Cr*>. Iw 
a great many cases the question will resolve 
itself into, -“did he or did he not take proper 
precautions to prevent such, trespass, 1 *; and it 
does not depend upon the presence of' the 
owner at the moment. 16 P„R. 1909 (Cr. ) . 
The levy of pound fines under Act I of 1871, 
sec. 12, in respect of an offence o£ 'allowing 
cattle to trespass in a reserved forest is not 
a punishment, and does not, therefore, bar 
a pr osec uti on under sec. 25 of the Forest Act. 
19 P.R. 1885 (Cr.). 

Berar grazing Rules do not enforce a lia- 
bility on a master for the acts of his ser- 
vants. 87 I.C. 918=26 Gr.LJ. 1030. See 
also A.I.R. 1938 Nag. 365=39 Cr.LJ. 700; 
1926 N. 73. Ckttle are instrumental in the 
theft of grass which they eat and in the 
damage to grass and young trees which they 
cause in grazing and such cattle used in com- 
mitting an offence under sec. 26 (d) of the 
Forest Act are as much liable to confiscation 
as cattle drawing a cart containing illicitly 
felled timber. 39 Cr.L .J. 700=175 I.C. 795 
tsA.I.R. 1938 Nag. .365. 


LEG. REF. 

Sec. 26. — For rules made tinder this clause 
for — 

(1) Bombay, see Bom. R. and O.; 

(2) Central Provinces, see C.P.R. and 0.; 
and 

<3) United Provinces, see p. 59 of the 
North Western Provinces and Oudh List of 
Local Rules and Orders, Ed. 1894. 

Sec. 26 (1)— For notification prohibiting 
the killing, injuring or capturing of any 
rhinoceros in reserved forests in the Jalpai- 
guri and- Darjeeling Districts, see Calcutta 
Gazette, 1899* Pt. I, p. 1368. For rules un- 
der this clause in conjunction with see., 75 
(d) as to hunting, shooting, fishing, etc. I' in 
reserved forests in the United Provinces, 
see United Provinces Gazette, 1906, Pt. I, 
p. 651; tbid. 9 for Central Provinces, see C. 
P. Gazette, 1907, Pt. I, p. 678. 


Sec. 25. — Sec. 25 pre-supposes the exis- 
tence of public rights of way before a forest 
is reserved and that such public rights are 
recognized; and the powers given to deal 
with them are exceptional powers hedged 
with this proviso that suitable alternatives 
be provided in the case of the special power 
to dose them being used. The alternatives 
referred to cannot be dogged with any res- 
triction such as the imposition of a transit 
fee for cattle. A.I.R. 1938 Nag. 415. 

Sec. 26, Cl. (&).—. A person sets fire to a 
thing if he puts a match to it or sets it bn 
fire directly, and not if it catches fire as an 
indirect consequence of his act. The ac- 
cused kindled a fire in his master's 'garden 
which spread to an undassed forest, acid then 
to a reserved forest. The accused should not 
be said to have set fire to either of the f orests 
within the meaning of sec. 25 (&) . 30 F.K. 
(Cr.) 1916=17 Cr.L.J. 458=36 I.C. 138. 

Cl. ( e ) : Possession of nsm or steel. 
— TJie mere possession of a Smt or steel with- 
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(/) fells, girdles, lops, taps or bums any tree or strips off the bark or 
leaves, from, or otherwise damages, the same; 

(g) quarries stone, bums lime or charcoal, or collects, subjects to any 
'manufacturing process, or removes, any forest-produce; 

(A) clears or breaks up any land for cultivation or any other pur- 
pose; 

(1) in contravention of any rules made in this behalf by the Pro- 
vincial Government hunts, shoots, poisons water or sets traps or snares ; or 

(/) in any area in which the Elephants* Preservation Act, 1879, is not 
in force, kills or catches elephants in contravention of any rules so made ; 
shall be punishable with imprisonment for a term which may extend to six 
months, or with fine which may extend to five hundred rupees, or with both, in 
addition to such compensation for damage done to the forest as the convicting 
'Court may direct to be paid 

(2) Nothing in this section shall be deemed to prohibit — < 

(a) any act done by permission in writing of the forest-officer, or under 
•any rule made by the Provincial Government; or 


Cl. (/) .—A person felling a num- 
ber of trees in a forest is guilty of as many 
offences under sec. 25 (/) as the number of 
the trees felled by him. 19 Cr.L.J. 161= 
43 I.C. 577 (A). There is no provision, 
either in the Act or the rules framed there- 
under, to award compensation for damages 
in respect of the protected forest. 8 Bom. 
L.R. 987=5 Cr.L.J. 9. In the absence of 
any thing in a Special Act (like the Forest 
Act) to exclude the operation to the general 
criminal law, an intention on the part of the 
legislature to exclude it should not be infer- 
red. Further sec. 66 negatives any such 
intention. Theft of wood from a Govern- 
ment forest to which the Forest Act had not 
been applied, is punishable under the Penal 
Code. 10 P.R. 1885 (Cr.) . [22 P.R. 1876 
(Cr.), Disapproved.] 

Ql. (h ) . — Where it is clear from evidence 
that five accused has been cultivating land 
alleged to be part of a Government forest 
for at least seven years and the probabilities 
are that his father had done the same before 
Tiim he cannot be held to have cleared or 
broken up the land for cultivation or any 
other purpose and his conviction under sec. 
26 ( h ) cannot be sustained. 1929 N. 190. 
Where the charge against the accused is that 
he lias made an encroachment on Govemmmt 
forest land, the onus is on the prosecution 
to establish that the land forms part of the 
'Government forest. 1929 N. 190. 

Cl. (i) . — The word ‘hunt’ implies motion, 
a chase and a pursuit. Hence any person 
who is one of the party beating up game 
in a reserved' forest in this fashion is a rnem- 
iber of the hunt, and even though he himself 
may not be within the prohibited area he is 
guilty of the offence along with the rest of 
the hunt. 1935 N. 23. Hunting and shoot- 
ing without a permit in a reserved forest 
is punishable under sec. 25. 40 A. 38=15 
A.LJ. 824=19 Cr.L.J. 10. Hunting and 
Idling a tiger in a reserved forest even though 
it. be for killing the riger which killed the 
o Mtpf the accused, amounts to hunting 
51; 406=19 Cr.Lj. 618=20 Boxn.L.R. 
384. A conviction under sec. 25 (t), for 


shooting in a reserved forest in contravention 
of rules, is illegal where no such rules have 
been passed by the Government. Rat, 684 
=Cr. Rg. 50 of 1893. Accused who had 
licence for a gun was going along the Dis- 
trict Board road running through a reserved 
forest with the gun loaded. On this he was 
convicted under sec. 26 (1) (i) . Held, that 
from the mere fact that accused was carry- 
ing a loaded gun it did not follow that he was 
going with intention of shooting. Held, fur - 
ther, that what is made penal is not the in- 
tention to shoot but actual shooting, itself and 
that unless accused was alleged to have been 
found shooting or hunting in the forest he 
could n ot be convicted. 145 I.C. 735=34 
Cr.L.J. 1050=1933 A.LJ. 704=1933 A. 
630. 

Miscellaneous cases under the Old Act 
— Conviction under the Act— Order for 
confiscation. — A n order for confiscation 
cannot be regarded as an order incidental to 
a conviction under the Act. The confisca- 
tion is by the terms of sec. 54 declared to 
be a punishable, for it is in addition to any 
other punishment prescribed for the offence, 
the order for confiscation should be passed 
simultaneously with the punishment for the 
offence. 24 C. 450 (4 A. 417, R.). It is 
illegal to impose a fine where the Forest Act 
provides the penalty of confiscation. Col. 
Dig. Cr. 69 of 1877. Payment of rewards 
out of fines and confiscations is not a part 
of the sentence, but is a matter for the Exe- 
cutive Government to deal with in the exer- 
cise of the power vested in them by the rules 
framed under the Act. Rat. 950. These 
rules give the Government the power to pay 
one half of the proceeds of fines and confis- 
cations by way of reward without any order 
of the convicting Court, but more than one 
half cannot, however, be paid unless the 
Magistrate so directs. Rat. 950. 

Forest offence — Court-fees. — Where 
persons convicted of an offence under the 
Forest Act, were each, sentenced to pay a fine 
of thirteen annas, compensation for the loss 
of forest fad and Rs. 1-4-0 as Court-fees 
expenses under sec. 31 of the Court-Fees Act; 
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(b) the exercise of any right continued under clause (c) of sub-section 
(2) of section 15, or created by grant or contract in writing made by or on be- 
half of 1 [the Crown] under section 23. 

(3) Whenever fire is caused wilfully or by gross negligence in a reserv- 
ed forest the Provincial Government may (notwithstanding that any penalty 
has been inflicted under this section) direct that in such forest or any portion 
thereof the exercise of all rights of pasture or to forest-produce shall be sus- 
pended for such period as it thinks fit. 

27. (*1) The Provincial Government may 

Power to declare forest 2 [*] by notification in the Official Gazette, direct 
no longer reserved. (Old that, from a date fixed by such notification, any forest 
J9n S 2 3 ). ACt 0 or any portion thereof reserved under this Act shall 

cease to be a reserved forest. 

(2) From the date so fixed, such forest or portion shall cease to be 
reserved; but the rights (if any) which have been extinguished therein shall 
not revive in consequence of such cessation. 

CHAPTER III. 

Of Village Forests. 

28. (1) The Provincial Government may assign to any village commu- 

nity the rights of Government to or over any land 
Formation of vHIagje for- w hich has been constituted a reserved forest, and 
ests. t ct, . n^y cancel such assignment All forests so assigned 

•shall be called village forests. 

(2) The Provincial Government may make rules for regulating the 
management of village forests, preserving the conditions under which the com- 
munity to which any such assignment is made may be provided with timber 
or other forest-produce or pasture, and their duties for the protection and 
improvement of such forest. 

(3) All the provisions of this Act relating to reserved forest shall (so 
far as they are not inconsistent with the rules so made) apply to village 
lorests. 

CHAPTER IV. 

Of Protected Forests. 

29. (1) The Provincial Government may, by notification in the Official 

Gazette, declare the provisions of this Chapter appli- 
a forests. (Old ca bfe to any forest-land or waste-land which is not 

Act * included in a reserved forest, but which is die 

property of Government, or over which the Government has proprietary rights 
or to the whole or any part of the forest-produce of which the Government is 
-entitled. 

(2) The forest-land and waste-land comprised in any such notification 
shall be called a “protected forest” 

(3) No such notification shall be made, unless the nature and extent of 
■the rights of Government and of private persons in or over the forest4and or 


LEG. REF. 

1 Substituted for 'Government* by A.O., 
1937. 

a Words 'subject to the control of the Go- 
vernor-General in Council* omitted by A.O., 
1937. 

Jteld, that the order as to payment of Court- 
fees was not a valid order. 10 P.R. 1885 
(Cr.). 

Acquittal — Further enquiry— Revision 
— A case under sec. 25 is a ''Summons case** 
and the Tabsildax, if he does not find the ac- 
cused guilty, is bound to acquit him, and no 
COM .- 329 


order under sec. 437, Cr. P. Code, directing 
further enquiry, could be passed. 50 P.L. 
R. 1900 <Cr.)=I9 P.R. 1900 (Cr.). 

Secs. 29, 30 and 33 . — See 7 Bom.L.R. 
462 ; 46 A. 128=1924 A. 539. A notifica- 
tion regarding a reserved forest that does not 
state the date from which it shall come into 
force, is invalid, and cannot be the basis for 
an offence under sec. 33. A Forest-officer is 
not entitled to arrest a person for the breach 
of sec. 30 (a) and his costody cannot be 
said to be lawful, 54 C. 296=28 Cr.L.J. 
562=1927 C. 516. 
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waste-land comprised therein have been inquired into and recorded at a survey 
or settlement, or in such other manner as the Provincial Government thinks- 
sufficient. Every such record shall be presumed to be correct until the contrary 
is proved: 

Provided that, if, in the case of any forest-land or waste-land, the Pror 
vincial Government thinks that such inquiry and record are necessary, but that 
they will occupy such length of time as in the meantime to endanger the rights 
of Government, the Provincial Government may, pending such inquiry and. 
record, declare such land to be a protected forest, but so as not to abridge or 
affect any existing rights of individuals or communities. 

Power to issue notification 30. The Provincial Government may, by notifi- 

aITs ^zOT' etc ' ( ° d cation in &e official G ^ zette >— 

(aj declare any trees or class of trees in a protected forest to be reserved 
f rom a date fixed by the notification ; 

(&) declare that any portion of such forest specified in the notification, 
shall be closed for such’ term, not exceeding thirty years, as the Provincial 
Government thinks fit, and that the rights of private persons, if any, over such 
portion shall be suspended during such terms, provided that the remainder of 
such forest be sufficient, and in a locality reasonably convenient, for the due 
exercise of the rights suspended in the portion so closed; or 

( c ) prohibit, from a date fixed as aforesaid, the quarrying of stone, or 
the burning of lime or charcoal, or the collection or subjection to any manu- 
facturing process, or removal of, any forest-produce in any such forest, and the 
breaking up or clearing for cultivation, for building, for herding cattle or for 
any other purpose, of any land in any such forest. 

31. The Collector shall cause a translation into the local vernacular of 
Publication of translation every notification issued under section 30 to be affix- 
of such. ed in a conspicuous plac^ in every town and village 

00 ' ^ c * in the neighbourhood of the forest comprised in the 
Power to make rules for notification. 

protected forests. (Old 32. The Provincial Government may make rules 1 
Act, S. 31.) to regulate the following matters, namely: — 

(а) the cutting, sawing, conversion and removal of trees and timber, and 
the collection, manufacture and removal of forest-produce, from protected 
forests ; 

(б) the granting of licences to the inhabitants of towns and villages in 
the vicinity of protected forests to take trees, timber or other forest-produce for 
their own use, and the production and return of such licences by such, 
persons ; 

(c) the granting of licences to persons felling or removing trees or 
timber or other forest-produce from such forests for the purposes of trade, and 
the production and return of such licences by such persons ; 

(d) the payments, if any, to be made by the persons mentioned in clauses 
(&) and (c) for permission to cut such trees, or to collect and remove such 
timber or other forest-produced ; 

O) the other payments, if any, to be made by them in respect of such 
trees, limber and produce, and the places where such payment sMl be 
made ; 


LEG. REF. 

1 For rules under this section for — 

1) Bombay, see Bom. R. and O. ; 

2) for protected Forests of Naini Tal, 
Ranikhet and Lallipur, see p. 62 of the North- 
Western Provinces and Oudh List of Local 
Rules and Orders, Ed. 1894; 

(3) for rules made by the Government of 
Bengal tinder this section and sec* 41 for the 


protected forests in the Sonthal Parganas* 
see Calcutta Gazette, 1901, Pt. I, p. 571; in 
the Sundarbons, see Calcutta Gazette, 1906* 
Pt. I, p. 1973; in the Angul Protected For- 
ests, see Calcutta Gazette, 1901, Pt. I/ p. 
879 ; 

(4) for protected forests in thte Punjab, see 
Punjab Gazette, 1904> Pt. I, p. 76. 
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(/) the examination of forest-produce passing out of such forest; 

(g) the clearing and breaking up of land for cultivation or other pur- 
poses in such forest; 

(h) the protection from fire of timber lying in such forests and of trees 
reservedunder section 30; 

(i) the cutting of grass and pasturing of cattle in such forests; 

(/) hunting, shooting, fishing, poisoning water and setting traps or 
snares in such forests, and the killing or catching of elephants in such forests in 
areas in which the Elephants’ Preservation Act, 1879, is not in force; 

(ft) the protection and management of any portion of a forest closed 
under section 30; and 

(/) the exercise of rights referred to in section 29. 


Penalties for acts in con- 
travention of notification 
under S. 30 or of rules 
under S. 32. (Old Act, 


33. (1) Any person who commits any of the 

following offences, namely: — 


S. 32 •) 

(a) fells, girdles, lops, taps or bums any tree reserved under sec- 
tion 30, or strips off the bark or leaves from, or otherwise damages, any such 
tree; 


(b) contrary to any prohibition under section 30, quarries any stone/ or 
bums any lime or charcoal, or collects, subjects to any manufacturing process, 
or removes any forest-produce ; 

(c) contrary to any prohibition under section 30, breaks up or clears 
for cultivation or any other purpose any land in any protected forest ; 

(d) sets fire to such forest, or kindles a fire without taking all 
reasonable precautions to prevent its spreading to any tree reserved under 
section 30, whether standing, fallen or felled, or to any closed portion of such 
forest; 


(<?) leaves burning any fire kindled by him in the vicinity of any, such 
tree or closed portion ; 

(/) fells any tree or drags any timber so as to damage any trees reserved 
as aforesaid; 

(g) permits cattle to damage any such tree; 

( h ) infringes any rule made under section 32; 

shall be punishable with imprisonment for a term which may extend to 
six months, or with fine which may extend to five hundred rupees, or with 
both. 


(2) Whenever fire is caused wilfully or by gross negligence in a pro- 
tected forest, the Provincial Government, may, notwithstanding that any penalty 
has been inflicted under this section, direct that in such forest or any portion 
thereof the exercise of any right of pasture or to forest-produce shall be sus- 
pended for such period as it thinks fit. (C/. Act V of 1901, S. 2.) 

34. Nothing in this Chapter shall be deemed to prohibit any act done with 
the permission is writing of the Forest-officer, or in 
accordance with rules made under section 32, or, 
except as regards any portion of a forest closed under 
section 30, or as regards any rights the exercise of 
which has been suspended under section 33, in the 
exercise of any right recorded under section 29. 


Nothing in this Chapter 
to prohibit acts done in cer- 
tain cases. (Old Act, S. 33; 
cf. also Act V of 1901, 
S. 3.) 


Sec. 32, Cl. ($r).— Mere ‘clearing* does 
not amount to ‘breaking’ of ground where the 
notification issued under the Forest* Act prohi- 
bited ‘breaking’ of ground in a protected 
forest, and where the evidence only showed 
that the accused had cleared the ground no 
offence is committed. 49 A. 291 == 28 Cr .L. 
J* 151=1927 A. 121. See dso 102 I.C. 559 


=28 Cr.L.J. 591. On this section, see 11 
A.L J. 340=20 I.C. 408. 

Sec. 33, Cl. (c). — Where breaking of 
ground only is forbidden by notification 
under the Forest Act, no offence is commit- 
ted when there has been only ‘clearing’. 102 
I.C. 559=28 Cr.L.J. 591; 49 A. 291=99 I. 
C. 407=1927 A. 121. 
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CHAPTER V. 

Op the Control over Forests and Lanus not being the 
Property of Government. 

Protection of forest for 35. (1) The Provincial Government may, by 

special purposes. (Old Act, notification in the Official Gazette, regulate or prohi- 
*»• 35.) bit jn any forest or waste-land — 

(a) the breaking up or clearing of land for cultivation; 

(&) the pasturing of cattle; or 

(c) the firing or clearing of the vegetation; 

■when such regulation or prohibition appears necessary for any of the following 
purposes : — 

(1) for protection against storms, winds, rolling stones, floods and aval- 
anches; 

(ii) for the preservation of the soil on the ridges and slopes and in the 
valleys of hilly tracts, the prevention of land slips or of the formation of ravings 
and. torrents, or the protection of land against erosion, or the deposit thereon of 
rand, stones or gravel; 

(iii) for the maintenance of a water-supply in springs, rivers and 

tanks; 

(iv) for the protection of roads, bridges, railways and other lines of 
communication ; 

(v) for the preservation of the public health. 

(2) The Provincial Government may, for any such purpose, construct at 
its own expense, in or upon any forest or waste-land, such work as it thinks 

fit 

(3) No notification shall be made under sub-section (1) nor shall any 
work be begun under sub-section (2), until after the issue of a notice to the 
owner of such forest or land calling on him to show cause, within a reasonable 
period to be specified in such notice, why such notification should not be made 
or work constructed, as the case may be, and until his objections if any, and 
any evidence he may produce in. support of the same, have been, heard by an 
officer duly appointed in that behalf and have been considered by the Provin- 
cial Government 

36. (1) In case of neglect of, or wilful disobedience to, any regulation or 

prohibition under section 35, or if the purposes of 
Power to assume manage- any work to be constructed under that section so re- 
mart of forests. (Old Act, quire, the Provincial Government may, after notice 
a * _ in writing to the owner of such forest or land and 

after considering his objections, if any, place the same under the control of a 
Forest-officer, and may declare that all or any of the provisions of this Act re- 
lating to reserved forests shall apply to such forest or land. 

(2) The net profits, if any, arising from the management of such forest 
or land shall be paid to the said owner. 

37. (1) In any case under this Chapter in which the Provincial Govern- 

ment considers that in lieu of placing the forest or 
. Expropriation of forest land under the control of a Fbrest-officer, the same 
S C8SeS * Act| ^ould be acquired for public purposes, the Provin- 

’ '* ' dal Government may proceed to acquire it in the 

manner provided by the Land Acquisition Act, 1894. 

(2) The owner of any forest or land comprised in any notification under 
section 35 may, at any time not less than three or more than twelve years from 
the date thereof, require that such forest or land shall be acquired for public 
poposes, and the Provincial Government shall acquire, such forest or land 
according^. 
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38 . ( 1 ) The owner of any land or, if there be more than one owner there- 
Protection of forests at oi > ** owners of shares therein amounting in the 
request of owners, (Old aggregate to at least two-thirds thereof may, vnm a 
Act, S. 38.) view to the formation or conservation of forests 

thereon, represent in writing to the Collector their 

desire — 

(a) that such land be managed on their behalf by the Forest-officer as 
a reserved or a protected forest on such terms as may be mutually agreed upon; 
or 

( b ) that all or any of the provisions of this Act be applied to such land. 

(2) In either case, the Provincial Government may, by notification in the 

Official Gazette, apply to such land such provisions of this Act as. it thinks suita- 
ble to the circumstances thereof and as may be desired by the applicants. 

CHAPTER VI. 

Of the duty on Timber and other Forest-produce. 

Power to impose duty on 39. (1) The 1 [ Central Government] may levy 

*** duty in such manner, at such places and at stick 

c/. Act* V of 1890, S. 8 rates as it may declare by notification in the Official 
(2).] ' Gazette on all timber or other forest-produce — 

(a) which is produced in British India, and in respect of which the 
2 [Crown] has any right; 

(b) which is brought from any place outside British India; , 

3[* * * * *j # 

(2) In every case in which such duty is directed to be levied ad valorem the 
^[Central Government] may fix by like notification the value on which such 
duty shall be assessed. 

(3) All duties on timber or other forest-produce which, at the time wfcett 
this Act comes into force in any territory, are levied therein under the- author 
rity of the Provincial Government, shall be deemed to be and to have been duly 
levied under the provisions of this Act 

4 [(4) Until provision to the contrary is made by the Central Legislature 
any Provincial Government which was, immediately before the commencement 
of Part III of the Government of India Act, 1935, levying a duty on any tim- 
ber or other forest-produce produced in that Province may continue to levy that 
duty on such timber or forest-produce: 

Provided that nothing in this sub-section authorizes the levy of any duty 
which as between timber or other forest-produce of the Province and sknitan 
produce of the locality outside the Province, discriminates in favour of the 
former, or which, in the case of timber or other forest-produce of localities 
outride the Province, discriminates between timber or other forest- 

LEG. REF. cation under sec. 38 to the effect that the G6- 

1 Substituted for Local Government’ by vermneat “are pleased to apply to the forest - 
A.O., 1937. lands described in the schedule below all the 

* Substituted for 'the Government* by A. provisions of the said Forest Act which are 

O., 1937. applicable or may hereafter be extended to 

* Proviso repealed by A.O., 1937. apply to the reserved forests belonging to Gov- 

* Sub-sec. (4) of sec* 39 inserted by ibid, eminent in the Singbhum District,** the im- 

mediate effect of the notification is to apply 

Sec. 38. — Sec. 38 (1) is merely a provision to the lands in question all the provisions m 
which enables an owner of any land to apply the Act which are applicable to re se r ved 
to the Collector in order that the provisions forests of Government in that District. The 
of the Act may be applied to his land or that provisions of sec. 26 of the Act therefore ap- 
the land may be managed for him as a rtserv- ply to the forest lands in question from fiat 
ed forest tinder sec. 38 (2). The Provincial moment. 24 Pat. 477. 

Government may in either case, by notification. Sec. 38: Scope. — If ultra vires. Sec. 
apply to such land such provisions of the Act 38 does not deprive any owner of any 
as it thinks suitable to the circumstances right in property. It is not ultra vires, 24 
thereof and as may be desired by the appli- Pat. 477. 
cant. Where the Government issue a notifi- 
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produce of one locality and similar timber or other forest-produce of another 
locality.] 

Nothing in this Chapter shall be deemed to limit the amount, if any 
chargeable as purchase-money or royalty on any tim- 
ber or other forest-produce, although the same is 
levied on such timber or produce while in transit, in 
the same manner as duty is levied. 


40 . 


, Limit not to apply to pur- 
chase-money or royalty. 
(Old Act, S. 40.) 


CHAPTER VII. 

Op the Control of Timber and other Forest-produce in Transit. 

41. (1) The control of all rivers and their 
Power to make rules to banks as regards the floating of timber, as well as 
regulate transit of forest- the control of all timber and other forest-produce in 
rtoA° V^1890, S. ; b y kado? water > is vested in the Provincial 

8, Os. 3 and 4). Government, and it may make rules to regulate the 

transit of all timber and other forest-produce. 

(2) In particular and without prejudice to the generality of the fore- 
going power such rules may — 

(a) prescribe the routes by which alone timber or other forest-produce 
may be imported, exported or moved into, from or within 1 [the Province] . 

(&) prohibit the import or export or moving of such timber or other 
produce without a pass from an officer duly authorised to issue the same, or 
otherwise than in accordance with the conditions of such pass ; 

(c) provide for the issue, production and return of such passes and for 
die payment of fees therefor ; 

(d) provide for the stoppage, reporting, examination and marking of 
timber or other forest-produce in transit, in respect of which there is reason to 
believe that any money is payable to 2 [the Crown] on account of the price 
thereof, or on account of any duty, fee, royalty or charge due thereon, or to 
which it is desirable for the purposes of this Act to affix a mark ; 

(e) provide for the establishment and regulation of depots to which 
such timber or other produce shall be taken by those in charge of it for exami- 
nation, or for die payment of such money or in order that such marks may be 
affixed to it; and die conditions under which such timber or other produce shall 
be brought to, stored at and removed from such depots ; 

(/} prohibit the dosing up or obstructing of the channel or banks of 
any river used for the transit of timber or other forest-produce, and the throw- 
ing of grass, brushwood, branches or .leaves into any such river or any act 
which may cause such river to be closed or obstructed ; 

(g) provide for the prevention of removal of any obstruction of the 
channel or banks of any such river, and for recovering the cost of such pre- 
vention or removal from the person whose acts or negligence necessitated 
the same; 

( h ) prohibit a'bsolutdy or subject to • conditions, within specified local 


LEG. REF. 

1 Substituted for ‘British India’ by A.O., 
1937. 

2 Substituted for ‘Government’ by A.O., 
1937. 


Secs. 39-41 .— See 76 I.C. 104=1925 L. 
225. 

Six:. 41.— 21 Cr.L.J. 659=57 I. C. 
816 (C.) . The words ‘‘Timber** and “Forest 
produce** in this section are used in their 
widest sense. See 106 I.C. 790=1928 L. 80. 

Rule framed by Government of Bombay 
under sec. 41 (b)— Ultra vires. — Rule 4 of 
the rules for Sind framed by the Government 


of Bombay under sec. 41 (b) of the Act, pro- 
hibiting the moving of timber from private 
land without a certificate from the holder or 
manager of such land is ultra vires ; conse- 
quently a conviction for a breach of that rtile 
tinder sec. 42 of the Act cannot stand. 17 
Cr.L.J. 364=35 I.C. 668=10 S.L.R. 9. 

Compensation in Addition to Imposition 
of Fine. — Where a person is convicted of an 
offence under Rr. 21, 26, framed under sec. 
41, compensation cannot be awarded in addi- 
tion to the imposition of fine. 5 Bom.L.R. 
126. On this section, see 1925 L. 225; 1924 
B. 489=84 I.C. 250=26 Cr.L.J. 250. 
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Emits, the establishment of saw-pits, the converting, cutting, burning, conceal- 
ing or marking of timber, the altering or ■effacing of any marks on the same, or 
the possession or carrying of marking hammers or other implements used for 
marking timber; 

(i) regulate the use of property marks for timber, and the registration 
of such marks; prescribe the time for which such registration shall hold good; 
limit the number of such marks that may be registered by any one person, and 
provide for the levy of fees for such registration. 

(3) The Provincial Government may direct that any rule made under 
this section shall not apply to any specified class of timber or other forest- 
produce or to any special local area. 


1 [41-A. Notwithstanding anything in section 41, the Central Government 
may make rules to prescribe the route by which alone 
Powers of Central Go- timber or other forest-produce may be imported, ex- 
S 1 r en a t c“s t s 0 Ssto^fron- ported or moved into or from British India across 

tiers. any customs frontier as denned by the 'Central Gov- 

ernment, and any rules made under section 41 shall 
have effect subject to the rules made under this section,] 


42. (1) The Provincial Government may by 
Penalty for breach of such rules prescribe as penalties for the contraven- 
f ection 41 tion thereof imprisonment for a term which may ex- 
' ct> . tend to mon th s> or fine which may extend to five 

hundred rupees, or both. 

(2) Such rules may provide that penalties which are double of those 
mentioned in sub-section (!) may be inflicted in cases where the offence is 
committed after sunset and before sunrise, or after preparation for resistence 
to lawful authority, or where the offender has been previously convicted of a 
like offence. 


Crown and Forest- 
officers not liable for 
damage to forest-produce at 
depot. (Old Act, S. 43.) 


43. The 2 [Crown] shall not be responsible for any loss or damage which 
may occur in respect of any timber or other forest- 
produce while at a depot established under a rule 
made under section 41, or while detained elsewhere, 
for the purposes of this Act; and no Forest-officer 
shall be responsible for any such loss or damage, 

unless he causes such loss or damage negligently, maliciously or fraudulently. 

44. In case of any accident or emergency involving danger to any pro- 

... . « x perty at any such depot, every person employed at 

in A Lrr S Stent at such de P ot wh 5;* er *7®* “[Crown] or by any pri- 
depot. (Old Act; S. 44.) vate person, shall render assistance to any Forest- 

officer or Police-officer demanding his aid in averting 
such danger or securing such property from damage or loss. 


CHAPTER VIII. 

Of the Collection of Drift and Stranded Timber, 

45. (1) All timber found adrift, beached, 

stranded or sunk; 

all wood or timber bearing marks which have 
not been registered in accordance with the rules made 
under section 41, or on which the marks have been 
obliterated, altered or defaced by fire or otherwise; 
and 

in such areas as the Provincial Government directs, all unmarked wood 
and timber ; 


Certain kinds of timber 
to be deemed property of 
Government until title 
thereto proved, and may be 
collected accordingly. (Old 
Act, S. 45.) 


* Substituted for ‘Government* by A. O.. 
1937. * 


LEG. REF. 

1 Sec. 41-A inserted by A.O., 1937. 
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Procedure on claim pre- 
ferred to such timber. (Old 
Act, S. 47.) 


«halt be deemed to foe the property of Government; unless and until any person 
establishes his right and tide tiiereto, as provided in this Chapter. 

(2) Such timber may be collected by any Forest-officer or other person 
entitled to collect the same by virtue of any rule made under section 51, and 
may be brought to any depot which the Forest-officer may notify as a depot for 
the reception of drift timber. 

(3) The Provincial Government may, by notification in the Official 
Gazette, exempt any class of timber from the provisions of this section. 

46. Public notice shall from time to time be given by the Forest-Officer of 
timber collected under section 45. Such notice shall 
Notice to claimants of conta jn a description of the timber, and shall require 
S^46.*) Cr ' any person claiming the same to present to such 

' ' officer, within a period not less than two months 

from the date of such notice, a written statement of such chum. 

47. (1) When any such statement is presented 

as aforesaid, the Forest-officer may, after making' 
such inquiry as he thinks fit, either reject the claim 
after recording his reasons for so doing, or deliver 
the timber to the claimant. 

(2) If such timber is claimed by more than one person, the Forest-officer 
may either deliver the same to any of such persons whom he deems entitled 
thereto, or may refer the claimants to the Civil Courts, and retain the timber 
pending the receipt of an order from any such Court for its disposal. 

(3) Any person whose claim 'has been rejected under this section may, 
within three months from the date of such rejection, institute a suit to recover 
possession of the timber claimed by him; but no person shall recover any com- 
pensation or costs against the 1 [ Crown], or against any Forest-officer, on 
account of such rejection, or the detention or removal of any timber, or the 
delivery thereof to any other person under this section. 

(4) No such timber shall be subject to process of any Civil, Criminat 
or Revalue Court until it has been delivered, or a suit has been brought, as 
provided in this section. 

48. If no such statement is presented as aforesaid, or if the claimant 

omits to prefer his claim in the manner and within 
Disposal oi unclaimed the period fixed by the notice issued under section 46, 

SlAdfflSs 10O or ,°^ ? laim having been so preferred by him 

and having been rejected, omits to institute a suit 
to recover possession of such timber within the further period fixed by section. 
47, the ownership of such timber shall vest in the Government, or when such 
timber has been delivered to another person under section 47 in such other per- 
son free from all encumbrances not created by him. 

49. The Crown] shall not be responsible for any loss or damage which 

may occur in respect of any timber collected under 
Crown and its officers section 45, and no Forest-officer shall be responsible- 

such timber ° r COM 86 Act ^ or ^ such loss or damage, unless he causes such 
S 49.) C ’ loss or damage negligently, maliciously or few## 

lently. 

50. 'No person shall be entitled to recover possession of any timber C<fflect- 
Payments to be made by ^ or delivered as aforesaid until he has paid’ to the 

claimant before timber is Forest-officer or other person entitled to receive it 
delivered to him. (Old Act, such sum on account thereof as may be dqe under 

any rule made under section 51. 


S. 50.) 


LEG. REF. 

* Substituted for ‘Government’ by A.O. 
4937/ ■ 


Sec. 45.— 13 JP.R. (Cr.),. 
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Power to make rules and 51. (i) The Provincial Government may make- 

l ^es eribe ^ ^penalties . (Old t 0 r egulate the following matters, namely: _ 

(oj the salving, collection and disposal of all timber mentioned m. 
section 45 * • 

(b) the use and registration of boats used in salving and collecting" 
timber ; 

(c) the amounts to be paid for salving, collecting, moving, storing or 

disposing of such timber; and „ . ^ 

( d ) the use and registration of hammers and other instruments to 

used for marking such timber. , 

(2) The Provincial Government may prescribe, as penalties for the con- 
travention of any rules made under this section, imprisonment for a term which 
may extend to six months, or fine which may extend to five hundred rupees 
or both. 


CHAPTER IX. 

Penalties and Procedure. 

52. ((1) When there is reason to believe that a forest-offence has been 

committed in respect of any forest-produce, such 
Seizure of property liable produce, together with all tools, boats, carts or cattle 
to confiscation. (Old Act, ^ conm jtdng any such offence, may be seized 

by any Forest-officer or Police-officer. 

(2) Eveiy officer seizing any property under this section shall place on 
such property a mark indicating that the same 'has been so seized, and shal , 
soon as may be, make a report of such seizure to the Magistrate having jun - 
diction to try the offence on account of which the seizure has been made: 

Provided that, when the forest-produce with respect to which suen 
offence is believed to have been committed is the property of Government*, 
the offender is unknown, it shall be sufficient if the officer makes, as soon as, 
may be, a report of the circumstances to his official superior. 

53. Any Forest-officer of a rank not inferior to that of a Ranger, who, or 

. * , . whose subordinate, has seized any tools, boats, carts 

JSd Zndcr'tTz P XTl or cattle under section 52, may release the same on 
of 1918, S. 3.) the execution by the owner thereof of a bond for the 

production of the property so released, if and when 
so required, before the Magistrate having jurisdiction to try the offence on 
account of which the seizure has been made. 

54. Upon the receipt of any such report, the Magistrate shall* with all 


Sec. 51. — A warrant drawn up in the 
name of a Forester can be validly endorsed 
by him to a Forest Watcher. Per Curiam. 
— In order to justify the action of a Police 
0 * Forest-officer in arresting without warra nt 
a person suspected of a forest offence he must 
either have refused to give his name or must 
have given a false name and residence or there 
must have been reason to believe that he 
would abscond. In the absence of any of 
these conditions, no Police-officer or Forest- 
officer could lawfully arrest without a war- 
rant. 1928 M.W.N. 310. 

Sec. 52: Sub-Assistant Conservator of 
Forest— Seizure and Detention of Timber 
—Want of valid Pass. — Where a Sub- 
Assistant Conservator of Forest seized timber 
•tader the suspicion that it was property sto- 
r*. n ’M’.mboqo 


len from the Guvetumc nt fo rests, **? *., 
he could justify the s« 2 wie the g wtirf 
the commission of * fjjj®* offimee ■*“■*£ 
front the ■want of a valid pass. 15 B. 229. 
According to sec. 52, a Forest-officer cannot 
justify the detention of goods on the ground 
of an offence against the Forest laws, where 
he had not taken the course which that see*** 
prescribes of taking the matter befog * 
Magistrate. 15 B. 229. Under see . S2 the 
forest produce alone can be sewed m «*•*“» 
to which a forest offence is believed to have 
been committed, and no forest offence am J* 
said to have been committed m relatwnto any 
forest produce uniessit is definite}, ’ 
ed that the produM betongto to Ckwennaent. 
41 P.L.R. 423=A.I.R. 1939 Lah. 469. 
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convenient despatch, take such measures as may be 
Procedure thereupon. (Old necessary for the arrest and trial of the offender and 
Act, S. 53.) the di S p 0Sa i 0 f the property according to law. 

55. (1) All timber or forest-produce which is not the property of Govern- 

, ment and in respect of which a forest-offence has 
Forest-produce, tools, etc., been committed, and all tools, boats, carts and cattle 
when liable to confiscation. U sed in committing any forest-offence, shall be liable 

to confiscation. 

(2) Such confiscation may be in addition to any other punishment pre- 
scribed for such offence. 


56. When trial of any forest-offence is concluded, any forest-produce 

Disposal, on conclusion “ respect of which such office has been committed 
of trial for forest-offence, shall, if it is the property of Government or has been 
of produce in respect, of confiscated, be taken charge of by a Forest-officer 
TrvM 1 committed, and, in any other case, may be disposed of in such 

(Old Act, S. 55.) manner as the Court may direct. 

57. When the offender is not known or cannot be found, the Magistrate 

may, if he finds that an offence has been committed, 
Procedure when offender order the property in respect of which the offence 
not has been committed to be confiscated and taken 

AcTv of 189of*S.’ 11. )* charge of by the Forest-officer, or to be made over to 

the person whom the Magistrate deems to be entitled 

to the same: 

Provided that no such order shall be made until the expiration of one 
month from the date of seizing such property, or without hearing the person, 


Sec. 55. — N.B. See also notes under sec. 
26 and sec. 33. 

Scope and Object. — The object of the le- 
gislature in enacting sec. 55 is to make the 
owner liable to a certain extent for the acts 
of his servant, civilly, not criminally. In 
the case of cattle trespassing in Government 
forest unless duly licensed, the master can- 
not be criminally liable for the acts of his 
grazier in taking his cattle into such forest, 
unless he permits the cattle so to graze by 
some overt acts or by some negligent omis- 
sion. Where a large herd of cattle is en- 
trusted to a youth and two children, in the 
vicinity of a closed forest, it might be hdd 
to amount to such negligence as to suggest 
connivance at a breach of the law. 175 I.C. 
795=A.I.R. 1938 Nag. 365. 

Confiscation of Forest-Produce, etc., 
the Property of Government. — No confis- 
cation order is necessary or can be made, in- 
respect of forest-produce, which is the pro- 
perty of Government, and regarding which a 
forest-offence has been committed. All that 
need be done is, to direct that it should be 
taken by some Forest-officer. 4 A. 417 ; Rat, 
361. Cattle are instrumental in the theft of 
grass which they eat and in the damage to 
grass and young trees which they cause in 
grazing and such cattle used in committing 
an offence under sec. 26 (d) of the Act are 
as much liable to confiscation as cattle draw- 
ing a cart containing illicitly felled timber. 
175 I.C. 795=A.I.R. 1938 Nag. 365. 

Power to Confiscate. — It is only in res- 
pect of forest-produce with regard to which 
aa offence has been committed, that power 
to direct, confiscation is given by law. Such 
an order, regarding' forest-produce not be- 


longing to Government, can only be made at 
fhe time when the offender is convicted. 4 A. 
417 followed in 27 C. 450. 

Reward — Forest-produce. — Since there can 
be no legal confiscation of Government pro- 
perty, a reward cannot be paid out of such 
property. Rat. 620. 

Sec. 56 . — See also notes under sec. 33. 

Disposal of Property. — Under sec. 55 the 
property, regarding which an offence is com- 
mitted, should be awarded to Government. 

5 Bom.L.R. 124, 

Government Forest-produce, Offence 
relating to— Proper Order.— When the 
forest-produce, in respect of which an offence 
is committed, is found to be the property of 
Government the only order which the Magis- 
trate can legally make regarding it, under 
sec. 56 is that it should be taken charge of 
by a Forest-officer. An order for its sale 
and the payment of a reward to the informer 
from its proceeds is therefore illegal. Rat. 
361; 4 A. 417; Rat. 620. 

Sec. 57: Forfeiture for Forest-offence 

WHEN A GOOD TITLE HAS VESTED IN A THIRD 

Person. — Under the orders issued by, the 
Collector of Kandesh, certain Bhils entered 
the forest, brought from it teak logs under 
the customary passes, and sold them in dpfeh 
market to applicants who purchased in g°°“ 
faith. The Government sought to forfeit 
them on the ground that a forest-offence had 
been committed in respect of them, inasmuch 
as the permission under which the Bills act- 
ed, only allowed them ’ to cut deadwood and 
the logs did not fall under the description. 

Held, ordering the logs to be restored to the 
custody of purchasers, that it was clear from 
the terms of sec. 57 that a forfeiture was not 
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if any, claiming any right thereto, and the evidence, if any, which he may pro- 
duce in support of his claim. 

58. The Magistrate may, notwithstanding anything hereinbefore contain- 

ed, direct the sale of any properly seized under sec- 
, , Procedure as to perisha- tion 52 and subject to speedy and natural decay and he 

^~ e , c deal with the proceeds as he would 'have dealt 

•sectaon 52. (Old Act, S. 57.) ^ guch pr0 p erty if it had not been sold . 

59. The officer who made the seizure under section 52, or any of his 

Appeal from orders under °* cial „ superiors, or any person claiming to be 
section 55, section 56 or interested m the property so seized may, withm one 

section 57. (Old Act, S. 58.) month from the date of any order passed under 

section 55, section 56 or section 57, appeal therefrom 
to the Court to which orders made by such Magistrate are ordinarily appealable, 
and the order passed on such appeal shall be final. 

60. When an order for the confiscation of any property has been passed 

under section 55 or section 57, as the case may be 
Property when to vest in and the period limited by section 59 for an appeal 
Government. (Old Act, f rom suc h order has elapsed, and no such appeal has 

been preferred, or when, on such an appeal, being 
preferred, the Appellate Court confirms such order in respect of the whole or a 
portion of such property, such property or such .portion thereof, as the case 
■may be, shall vest in the Government free from all incumbrances. 

61. Nothing hereinbefore contained shall be 
Saving of power to deemed to prevent any officer empowered in this be- 
release property seized, half by the Provincial Government from directing 
<OId Act, S. 60.) a t any time the immediate release of any property 

seized under section 52. 

62. Any forest-officer or Police-officer who vexatiously and unnecessarily 

Punishment for wrongful “7 Property on pretence of seizing proparty 

seizure. (Old Act, S. 61.) hable to confiscation tinder this Act shall be punisha- 
ble with imprisonment for a term which may extend 
to six months, or with fine which may extend to five hundred rupees, or with 
both. 


Penalty for counterfeit- 53 , Whoever, with intent to cause damage or 

SL° r mJ ffir^d 3 for ®juxy to the public or to any p^son, or to cause 
altering boundary marks, wrongful gam as defined m the Indian Penal Cod<*-~ 
(Old Act, S. 62.) 

(a) knowingly counterfeits upon any timber or standing tree a mark used 
by Forest-officers to indicate that such timber or tree is the property of the Go- 
vernment or of some person, or that it may lawfully be cut or removed by same 


person; or 

(b) alters, defaces or obliterates any such mark placed on a tree or on 
timber by or under the authority of a Forest-officer; or 

(c) alters, moves, destroys or defaces any boundaiy-mark of any fortest 
or waste-land to which the provisions of this Act are applied, 


•a, consequence of a forest-offence under the 
conditions stated in that section, where a 
good title has vested in a third person. 2 
Bom.L.R. 675. 

Sec. 59: Revision by High Court of an 
Order of a subordinate Tribunal .—The 
terms of sec. 59 do not exclude the ordinary 
revisional powers of the High Court over a 
subordinate tribunal in the exercise of its cri- 
minal jurisdiction, where there had been judi- 
cial proceeding. 4 A. 417. Under sec. 59 
even a third person who was not a party to 
the proceedings in the original Court and 


whose claim for relief from confiscation was 
not adjudicated upon is entitled to prefer an 
appeal. The phrase *any person claiming to 
be interested in the property so seized* in 
sec. 59 cannot be construed as limited to the 
case contemplated by sec. 57. And, the 
words “so seized” refer to the seizure under 
sec. 52. 34 C. W, N. 956=1930 C. 577. 

Sec. 63 (c) . — Although penal statutes are 
to be construed strictly, beneficial construc- 
tion to promote the object of an Act is not 
excluded and a genus may indude a species 
whether or not that species was in direct con- 
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.frail ^ punishable with imprisonment for a term which may extend to two- 
years, or with fine, or with both. 

64. (1) Any Forest-officer or Police-officer may,. 

Power to arrest without without orders from a Magistrate and without a war- 
warrant. (Old Act, S. 63; rant, arrest any person against whom a reasonable- 
Act I of 1918, S. 4 and Suspicion exists of his having been concerned in any 
Act V of 1890, S. 12.) forest-offence punishable with imprisonment for one- 

month or upwards. 

(2) Every officer making an arrest under this section shall, without un- 
necessary delay and subject to the provisions of this Act as to release on bond,, 
take or send the person arrested before the Magistrate haring jurisdiction in 
the case, or to the officer in charge of the nearest police station. 

(3) No thing in this section shall be deemed to authorise such arrest for 
any act which is an offence under Chapter IV unless such act has been prohi- 
bited under clause (c) of section 30. 

— 65. Any Forest-officer of a rank not inferior to that of a Ranger, who, or 

whose subordinate, has arrested any person under the- 
bond Wer person S ^ed! provisions of section 64, may release such person on 
(Act I of 1918, S. 5.) his executing a bond to appear, if and when so re-* 

quired, before the Magistrate having jurisdiction in* 
the case, or before the officer in charge of the nearest police station. 

Power to prevent com- 66. Every Forest-officer and Police-officer shall* 

mission of offence. (Old prevent, and may interfere for the purpose of pre- 
Act, S. 64.) venting, the commission of any forest-offence. 

67. The District Magistrate or any Magistrate of the first class specially 
p., __ . . rr empowered in this behalf by the Provincial Govem- 

s ummar ily. (01d° ^Aet, ment ^Y try summarily, under the Code of Criminal’ 
S. 65.) 9 Procedure, *1898, any forest-offence punishable with 

imprisonment for a term not exceeding six months,, 
or fine not exceeding five hundred rupees, or both. 

Power to compound of- 68. (1) The Provincial Government may,, by 

fpices. (Act V of 1890, notification in the Official Gazette, empower a Forest- 
S* officer— 

(<*) to accept from any person against whom a reasonable suspicion 1 
exists mat he has committed any forest-offence, other than an offence specified" 
in section 62 or section 63, a sum of money by way of compensation for the- 
offence which such person is suspected to have committed, and 

(6) when any property has been seized as liable to confiscation, to release- 
the same on payment of the value thereof as estimated by such officer. 

(2) On the payment of such sum of money, or such value, or both, as the- 
case may be, to such officer, the suspected person, if in custody, shall be dis- 
charged, the property, if any, seized shall be released, and no further proceed- 
ings shall be taken against such person or property. 

(3) A Forest-officer shall not he empowered under this section unless he- 
is a Forest-officer of a rank not inferior to that of a Ranger and is in receipt .of: 
a monthly salary amounting to at least one hundred rupees, and the sum. bf! 
money accepted as compensation under clause (a) of sub-section (1) shall it no* 
case exceed the sum of fifty rupees. 


templation of the Legislature . Hence the forest placed to separate what may be felled 
expression “boundary marks of a forest* in from what may not. 1943 N.L .J. 130=1943 
sec. 63 (t), Forest Act (which makes cutting Nag. 139=I.L.R. 1943 Nag. 358. 
trees Within the forest an offence) should be Sec. 68.— See Rat. 591. 
taken to include boundary xftarks wi thin 1 
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is proved. 


When in any proceedings taken under this Act, or in consequence of 
anything done under this Act a question arises. as to 
whether any forest produce is the property of the 
Government, such produce shall be presumed to be 
the property of the Government until the contrary 


69. 


Presumption that forest 
produce belongs to Govern- 
ment. (Old Act, S. 68.) 


CHAPTER X. 


Ca.ttle Trespass. 

70. Cattle trespassing in a reserved forest or in any portion of a protected 
forest which has been lawfully closed to grazing shall 
Cattle Trespass Act, 1871 be deemed to be cattle doing damage to a public plan- 
to apply. (Old Act, S. 69.) tation within the meaning of section 11 of the Cattle 
Trespass Act, 1871, and may be seized and impounded as such by any Forest- 
officer or Police-officer. 


Power to alter fines fixed 
sunder that Act. (Old Act, 
S. 70.) 


71. The Provincial Government may, by notification in the Official Gazette, 
direct that, in Ueu of the fines fixed under section 12 
of the Cattle Trespass Act, 1871, there shall be levied 
for each head of cattle impounded under section 70 of 
this Act such fines as it thinks fit, but not exceeding 
*he following, that is to say : 

For each elephant ... .. ten rupees. 

For each buffalo or camel . . . . two „ ■ 

F° r each horse, mare, gelding, pony, colt, filly, mule, bull, bullock, cow or 

hczfer •• one rupee. 


For each calf; ass, pig, ram, ewe, sheep, lamp, goat or kid 


ftig h t annas* 


CHAPTER XI. 

Of Forest-offtceks. 

Provincial Government 72. (1) The Provincial Government may invest 

CK .Sg SSTm “T Foret-officwr with *11 or any of the foUowh* 
Act, S. 71.) powers, that is to say:— 

(a) power to enter upon any land and to survey, demarcate and make a 
map of the same ; 

(b) the powers of a Civil Court 'to compel the attendance of witnesses 
the production of documents and material objects; 

(c) power to issue a search-warrant under the Code of Crimhial Proofs 
•dure, 1898; and 

(d) power to hold an inquiry into forest-offences, and, in the course of 
such inquiry, to receive and record evidence. 

(2) Any evidence recorded under clause (d) of sub-section (1) shall he 
admissib le in any subsequent trial before a Magistrate, provided that it has been 
taken in the presence of die accused person. 

Forest-officers deemed 73. All Forest-officers shall be deemed to be 

public servants. (Old Act, public servants within the meaning of the Indian 
S* 72-) Penal Code. 

T»^«nnity for acts done 74. No suit shall lie against any public servant 

■ in good faith. (Old Act, f or anything done by him in good faith under this 
S. 73.) Act. 


Sec. 70 .— Liability for cattle straying in reserved forest. 22 B. 933. 




75. Except with the permission in writing of the Provincial Government, 
no Forest-officer shall, as principal or agent, trade in 
Forest-officers not to timber or other forest-produce, or be or become in- 
trade. (Old Act, S. 74.; terested in any lease of any forest or in ally contract 
for working any forest, whether in or outside British India. 

CHAPTER XII. 

Subsidiary Rule. 

Additional powers to 76. The Provincial Government may make 
make rules. (Old Act, rules 1 — 

S. 75.) 

(a) to prescribe and limit the powers and duties of any Forest-officef 
under this Act; 

(&) to regulate the rewards to be paid to officers and informers out of the 
proceeds of fines and confiscation under this Act; 

( c ) for the preservation, reproduction and disposal of trees and timber 
belonging to Government, but grown on lands belonging to or in the occupation 
of private persons ; and 

(i) generally, to carry out the provisions of this Act. 

77. Any person contravening any rule under this Act, for the contraven- 
tion of which no special penalty is provided, shall be 
Penalties for breach of punishable with imprisonment for a term which may 
rules. (Ui ct, . extend to one month, or fine which may extend to five 

hundred rupees, or both. 


LEG. REF. 

*For rules made under this section for — 

(1) Bombay, see Bom. R. and O. ; 

(2) Central Provinces, see C. P. R. and 

0. and Central Provinces Gazette, 1900, Pt. 

1, P- 214; 

(3) United Provinces, see pp. 68 to 70 of 
the North-Western Provinces and Oudh List 
of Local Rules and Orders, Ed. 1894. See 
also North-Western Provinces and Oudh 
Gazette, 1899, Pt. p. 494; ibid., 1900 Pt. 
I. P. 491; U. P. Gazette, 1907, Pt. I, p. 189. 

(4) Punjab, see Punjab Gazette, 1899, Pt; 
I, p. 748. 

For notification dedaring that certain offi- 
cers shall exercise the powers of Forest-offi- 
cers under certain sections, see Calcutta 
Gazette, 1901, Pt. I, p. 28. 

For rules made by the Government of Ben- 
gal, see Calcutta Gazette, 1906, Pt. I, p. 1094. 

For rules under this dause as to measure- 
ment and registration of boats in the Sundar- 
ban Division, see Calcutta Gazette, 1906, Pt. 
I, p. 1657. 

See also notes under sec. 26. 

Sec. 76. — Interpretation of section — Ex- 
cise law — Confiscation in the owner’s absence. 
See 12 C.W.N. 139. Any rule made by the 
Provincial Government under sec. 76 which 
deals with the disposal of trees not belonging 
to Government will be ultra vires . 42 P.L. 
R. 423=A.I.R. 1939 Lab. 469. 

Rules framed under the Act by Local 
Government. — When the Local Government 
has framed rules under the Forest Act prohi- 
biting hunting and shooting* in reserved forest 


during such periods and in such portions as 
the conservator may appoint, the conservator, 
in notifying periods and localities left unas- 
certained by die Local Government cannot be 
said to be exercising the authority ddegated 
to the Local Government by the Act. 19 P.R. 
1880 (Cr.). 

Pass — Contractor — Authority. — Of the 
rules framed under the Forest Act, R. 13 
prohibits the removal of forest-produce be- 
yond certain limits without a pass from the 
conservator or some person duly authorised 
in that behalf under r. 13, held, that a con- 
tractor under the Forest Department to whom 
the Forest-Officer has given a pass book con- 
taining passes bearing the office seal with an 
endorsement that he might thereby remove 
timber was sufficiently authorised under R. 13 
to issue passes. Rat. 424. 

Offence under the Section, what con- 
stitutes. — The offence under sec. 75 of the 
Forest Act is only committed under the ex- 
press terms of the Act and rules, when the 
trees cut are the property of Government. 
The Court, before convicting is bound to 
satisfy itself of Government proprietory 
rights in the usual inodes and by mean^of 
the usual materials recognised in Courts. 1 Tffe 
declared opinion of the executive Government 
merely as such can have no more weight with 
the Court than that of the humblest of Her 
Majesty’s subjects. 18 B. 670 (Rat. 828, 
Foil.) . Rules made by Bombay Groverament 
prohibiting a person who has made a tender 
from withdrawing it, Valid. See 49 B. 759 
=1925 B. 485. 

Sec. 77.— See 18 B. ,670 cited uhder sec. 
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78. All rules made by the Provincial Government under thus Act shall be 

p i . . , published in the Official Gazette, and shall thereupon. 

Rules when to have force ^ -J. a 


of law, (Old Act, S. 77 .) 


so fax as they are consistent with this Act, have effect 
as if enacted therein. 


CHAPTER XIII. 

Miscellaneous. 

79. 1 [(:1) Every person who exercises any right in a reserved or protect- 
ed forest, or who is permitted to take any forest- 
Persons bound to assist produce from, or to cut and remove timber or to pas« 
Forest-officers and Police- ture cattle in, such forest, and every person who is 
officers. (Old Act, S. 78.) em pi 0 y e d by any such person in such forest, and 

every person in any village continguous to such forest who is employed 
by the 2 [Crown] or who receives emoluments from the 2 [Crown] for services to 
be performed to the community, 

shall be bound to furnish without unnecessary delay to the nearest 
Forest-officer or Police-officer any information he may possess respecting the 
commission of or intention to commit, any forest-offence, and shall forthwith 
take steps, whether so required by any Forest-officer or Police-officer or not, — - 

(a) to extinguish any forest fire in such forest of which he has know- 
ledge or information; 

(b) to prevent by any lawful means in his power any fire in the vicinity 
of such forest of which he has knowledge or information from spreading to such 
forest, and shall assist any Forest-officer or Police-officer demanding his aid; 

(c) in preventing the commission in such forest of any forest-offence;. 

and 

(d) when there is reason to believe that any such offence has -been com- 
mitted in such forest, in dicovering and arresting the offender. 

1 [ (2) Any person who, being bound so to do, without lawful excuse (the* 
burden of proving which shall lie upon such person) fails — 

(a) to furnish without unnecessary delay to the nearest Forest-officer or 
Police-officer any information required by sub-section (1); 

(&) to take steps as required by sub-section (1) to extinguish any forest 
fire in a reserved or protected forest ; 

(c) to prevent, as required by sub-section (1), any fire in the vicinity 
of such forest from spreading to such forest; or 

(d) to assist any Forest-officer or Police-officer demanding his aid in 
preventing the commission in such forest of any forest-offence, or, when there 
is reason to believe that ‘any such offence has been committed in such forest, in* 
discovering and arresting the offender; 

shall be punishable with imprisonment for a term which may extend to* 
one month, or with fine which may extend to two hundred rupees, or with both.} 


LEG. REF. 

1 Sec. 79 re-numbered and G. ( 2 ) added 
by Act I of 1928, sec. 6 . 

3 Substituted for ‘Government’ by A.O., 
1937. 


75 and see also notes under sec, 26 supra. 
Rules framed under the Act— Misquot- 
ing of the Section — Appeal. — A misquot- 
ing of the section of the Act under which a 
rule otherwise valid has been framed, does 
not render the rtile void. 19 P .R. 1880 (Cr.) . 
Where a conviction and sentence proceeds 
under the provisions of the Act it is not com- 
petent to a Magistrate to pass an order of re- 
ward to the complainant for detecting the of- 


fence. Cr. Rg. 48 of 1896. 

Sec. 79: Refusal to serve as Membek of 
Panch. — A person refusing to serve as mem- 
ber of a panch appointed for the purpose 
o± drawing panchnama with reference to cer- 
tain wood alleged to have been illegally cot 
in the reserved forests, was held not to be 
liable to be convicted under sec. 187, I.P. 
Code, as he was not shown to be a person con- 
templated in the provisions of the first three 
paragraphs of sec. 78 of Act VH of I878>. 
and as the purpose for which he was called 
upon to give his assistance was also not one 
of the purposes mentioned in Cls. (a) and (d) 
of that section, 22 B. 769. 
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Management of forest 80. ( 4 1) If the Government and any person be 

the joint property of Gov- jointly interested in any forest or waste-land, or in 
ToS^ct. S °79^ persons * the whole or any part of the produce thereof, the 

Provincial Government may either — 

(a) undertake the management of such forest, waste-land or produce, 
.accounting to such person for his interests in the same; or 

(b) issue such regulations for the management of the forest, waste-land 
-or produce by the person so jointly interested as it deems necessary for the 
•management thereof and the interests of all parties therein. 

(2) When the Provincial Government undertakes under clause (a) of 
sub-section (1) the management of any forest, waste-land or produce, it may, 
by notification in the Official Gazette, declare that any of the provisions con- 
stained in Chapters II and IV shall apply to such forest, waste-land or produce, 
.and thereupon such provisions shall apply accordingly. 

81. If any person be entitled to a share in the produce of any forest which 
is the property of Government or over which the 
Failure to perform service Government has proprietary rights or to any part of 
for which a share in pro- the forest produce of which the Government is entitl- 
' fe ' «j^eS°' Ve (OW a AS r fl . ed > upon the condition of duly performing any service 
30.) connected with such forest, such share shall be liable 

to confiscation in the event of the fact being establish- 
-od to the satisfaction of the Provincial Government that such service is no 


longer so performed : 

Provided that no such share shall be confiscated until the person entitled 
thereto, and the evidence, if any, which he may produce in proof of the due per- 
formance of such service, have been heard by an officer duly appointed in that 
"behalf by the Provincial Government. 

82. All money payable to the Government under this Act, or under any 

rule made under this Act, or on account of the price 
Recovery of money due of any forest-produce, or of expenses incurred in the 
■ to Government. (Old Act, pcecution of this Act in respect of such produce, may, 

if not paid when due, be recovered under the law for 
* the time being in force as if it were an arrear of land-revenue. 

83. (1) When any such money is payable for or in respect of any forest- 

produce, the amount thereof shall be deemed to be a 
Lien on forest-produce first c h arge on such produce, and such produce may 
for otlcIi money. (Old Act, taken possession of by a Forest-officer until such 
’ amount has been paid. 

(2) If such amount is not paid when due, the Forest-officer may sell such 
produce by public auction, and the proceeds of the sale shall be applied first in 
discharging such amount 


(3) The surplus, if any, if not claimed within two months from the date 
* of the sale by the person entitled thereto, shall be forfeited to His Majesty. 

Land required under this 84. Whenever it appears to the 1 [Provincial 

J°, be de *» ed to b f Government] that any land is required for any of the 

-StoteU.'dAMSS *”?""* °f Act, »ck land dull be deemri to be 
Act, 1894. (Old Act, S. needed for -a public purpose within the meaning of . 
'®*> section 4 of the Land Acquisition Act, 1894. 

85. When any person, in accordance with any provision of this Abf^&t! 
Recovery of penalties due j? compliance with any rule made thereunder; J Whds 
under bond. (Cf. Act V kimsell by any bond or instrument to perform any 
°I *4 and Act V duty or act, or covenants by any bond or instrument 

° he, or that he and his servmits and aj gents will 

— abstain from any act, the whole sum mentioned in 

1 bv^A'o^ltm . sale proceeds should be applied first U 

oy A.O., 1 937. disdiargg&g fiat ataount due. 31 I.C. 436= 

ft? ©o <« . . ° S.L.R. 51. 


, LEG- REF. 

1 Substituted by A.O., 1937, 

Sac. 83. — Sec* 83 expressly provides that 
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such bond or instrument as the amount to be paid in case of a breach of the 
conditions thereofmay, notwithstanding anything in section 74 of the Tndiar. 
Contract Act, 1872, be recovered from him in case of such breach as if it were 
an arrear of land revenue. 


l £85-A. As from the commencement of Part III of the Government of 
riffhte of In<iia Act ’ 1935 > nothing in this Act shall authorize 
18 to any Provincial Government to make any order or to 
any other thing in relation to any Crown properly not 
vested in His Majesty for the purposes of that Province or otherwise to pre- 
judice any Oown rights, without the consent of the Government or authority 
concerned. 


Saving for 

<?gutral Government. 


86. The enactments mentioned in the Schedule 
Repeals. are hereby repealed to the extent specified in the 

fourth column thereof. 


THE SCHEDULE. 


(See section 86.) 
Enactments Repealed. 


Year. 

No. 

Short title. 

r Extent of xe^btf. 

X 

2 

3 

, 4 - 


1878 

1890 

1891 

i9°i 

2911 

1 9 1 4 


1918 
*930 

THE MADRAS FOREST (AMENDMENT) ACT (VH OF 1886** 1Z 

[9th March, 1986 and-Sflfk March, i486. 
An Act further to amend the Madras Forest Act, 1882, for certain purposes. 

Whereas it is expedient further to amend the Madras Foteest Act, 1882, 
-for the purposes hereinafter appearing; 

And whereas the- previous sanction of the 'Governor-General has been 
.obtained to the passing of tins Act; 

It is hereby enacted as follows s — 

1. This Act may be called The Madras 
Short title. F OREST (AMENDMENT) ACT, 1936. 

2. In section 2 of the Madras Forest Act, 1882 (hereinafter referred 
-to as the said Aet), for the words “Sub-Assistant Conservator” occurring in 
-the definition of “Forest-Officer” the words “Extra Assistant Conservator” 
-shall be substituted. ’’ 


VII 

v 

XII 

v 

xv 

X 


XXXVIII 


The Indian Forest Act, 1878. 
The Forest Act, 1890 
The Amending Act, 1891 . 

The Indian Surest (Amend- 
ment) Act, *901 
The Indian Forest (Amend 


Amend- 
ing Act 191-4 ' 1 - ' 


[The Indian Forest (Amend- 
ment) Act, 1918. 

The Devolution Act, 1920 . . 


So much as has not already been repealed. 

1 ‘'-Do. 

So much of Part I of Schedule II as relates 
, to tjie Indian forest Apt, 1878* , 

So much as has not already been repealed. 


Do. 




So njuch of .the Second Schedule as relate? 
fhe Indian Forest Act, * 878 , thtt Fore* 
Act, 1890 and the Indian Forest (Amend- 
ment) Act, 1901. 

[The whole. 

*So much of Schedule I, Parti, as relates to 
I the Indian Forest Act, 1878. 


C. a M.— *331 


DBG. KEF. 

1 See. 85- A inserted by A.O., X937, 
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.Insertion, of now sec- 3, After section 17 of the said Act, the fol- 
Madras Act lowing section shall be inserted, namely: — 

V 01 188s. 

“17-A. (1) Where the description of the limits of any reserved 

forest notified under section 16 is defective or is- 
Power of the Local ^ot clear in reference to existing facts, the Local 
Government to re-aefcw Q. 0V enunent may, by notification in the Fort St< 

served forests in certain George Gazette, declare their intention to re-define 
cases. the limits of such reserved forest so as to remove 

the defect or to make the description clear in refer- 
ence to aviating facts. Such notification shall specify as nearly as possible the 
corrections which it is proposed to effect to the limits of the reserved forest. 

(2) On the issue of a notification under sub-section (1), the District 
Forest Officer shall publish in the Official Gazette of the district concerned and 
in such other manner as may be prescribed by rules made in that behalf a 
notice — 

(а) specifying the corrections proposed by the notification under sub- 
section (1) ; and 

(б) stating that any objections which may be made in person or in writ- 
ing to the District Forest Officer, within a period of thirty days from the date 
of publication of the notice, will be considered by him. 

(3) After the expiry of the period referred to in clause (6) of sub- 
section (2) and after considering the objections, if any, received by him, the 
District Forest -Officer shall submit to the Local Government the record of .the 
proceedings held by him together with a report thereon. 

(4) The Local Government may, after considering the report of the 
District Forest Officer, by notification in the Fori St. George Gazette re-define 
the limits of the reserved forest, as .proposed by the notification under sub- 
section (1), with such modifications as they think fit or without any modifi- 
cations. 

(5) Save as provided in this section, it shall not be necessary to follow 
the procedure laid down in sections 4 to 16 before issuing a notification under 
sub-section (4)<„” 


Amendment 
34, Madras 
1883* 


of 

Act 


section 
Y of 


4. To section 34 of the said Act, the following 
paragraph shall be added' at the end, namely: — 
“The Local Government shall also have power to appoint any person 
to discharge any function of a Forest-officer under any of the provisions of this 
Act which have been extended to any land or to any forest or waste land or* 
produce thereof by a notification under section 32 or section 33 or under any 
rule made in pursuance of any provision so extended .’ 9 


Amendment of sections 
41 and 43, Madras Act V 
of 1882. 


5. In sections 41 and 43 of the said Act, for 
the word ‘ carts,’ the word ‘vehicles’ shall be substi- 
tuted. 


Substitution of new sec- 
tion for section 46, Madras 
Act V of 1882. 

Procedure in regard to 


6. For section 46 of the said Act, the following 
section shall be substituted, namely: — 

‘46. 


perishable property adzed . "«*■ . W Notwithstanding anything hereinbe- 

under section 41 . • fore contained — 

„ ( a ) the Magistrate may direct the sale of any property seized under* 

section 41 which is subject to speedy and natural decay; and 
„ (h) if, in the opinion of the officer seizing such property, it is not pos- 

sible to obtain the orders of the Magistrate under clause (a) in such 
officer may sell the property himself' remit the , sale-proceeds into ■ 

Government treasury, and make a report of such sei&ure, sale and ^ 
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to ths Magistrate and thereupon the Magistrate shall take such measures as 
may be necessary for the trial of the accused. 

(2)’ The Magistrate may deal with the proceeds of the sale of any pro- 
perly held under clause (a) or clause (b) of sub-section (1) in the same man- 
ner as he might have dealt with the property if it had not been sold. ” 


THE FORFEITURE ACT (IX OF 1859). 

[Rep. in Pa/rt by Acts VIII of 1868 and XII of 1891] . 

[20th April, 1859. 

An Act to provide for the adjudication of claims to, property seized as forfeited. 
Whereas it is expedient to remove doubts concerning the powers of 
, - ' officers or other persons to whom commissions may 

ream ’ have been issued for the trial of heinous offences in 

certain districts, and concerning the validity of convictions and adjudications 
of forfeiture made by such officers or other persons; It is enacted as follows: 

1 to 15. [Constitution, procedure, etc., of Special Commission Courts.] 
Rep. by the Repealing Act, 1868 (VIII of 1868) . 

16. Whenever any person shall have been con- 
victed of an offence for which his property was for- 
feited to Government, no Court has power in any suit 
or proceeding relating to such propetrty to question 
the validity of the conviction... _ ,;, r , 

"Whenever any person shall have been coprvieted as above by an officer 
having power to try and convict^ the validity of any 
Conviction not question- such conviction shall not be questioned 'upon the 
able because capacity of ground that the record of the oenvietion does not show 
officar not in what capacity such officer acted, or that's* HgS®* 
0TO ' sents him. to have acted in a diffe^-'e^^'#^ 

tha t in which he had power to convict. , n ■ ' V A 

18. "Whenever any property , shall have been attached or seised trabnnt 
either conviction or an fidjudibatioii of forfeiture tty 
any. officer of Government as property forfaited ttt 
liable to be forfeited to Government for an offence far 
which, upon conviction, the property of the offender 
would be forfeited, the validity of such attachment or 
seizure shall not be called in question l^y 
other authority in any suit or proceeding, unless the offender ora ” 

^ -»-i * » > * . — _ _ a haimtima T110 ‘nwvnAfl.'v 


shall, within one year after the seizure of his property te?® jfW|f 
far trial, and upon trial before a competent Court AaB. httfe Wwtt.pr.. 
aeauitted of the' offence, and shall prove to the satisfaction of the Opart 

? w r _ # it. ^ ■— ■ — J?_.a_ i.1% a. 4m«f < uutn 1 • mnaivrvktf > tm 


Convictions involving 
forfeiture not questionable 
in suits relating to forfeited 
property. 


17. 


Attachment without ad- 
judication of forfeiture not 
questionable unless offender 
be acquitted within one 
year, etc* 



did not escape or keep out of the way for the jrar&am v- 

Nothing in this section shall extend to peWwfe ' atfHM ;* P*«*«J*P** 


evadi ng just ice. 

Exemption of pardoned (fa&erte E^roordmary, dated the 1s t of November, 
persons. 1858, pr to' any person who, having surrendered him- 

self within the period of one yfeaJr after the seizure of his property stall be 
1 rdulv discharged] without a prepetition. , ■ ' „ 

19. [Release of property attached <ts forfeited . ] Rep. by the 

fa this Act shall be held to affect the rights of; iwrtiii.aB* 


leg. bee. 

x Substituted by -A..O-, 1937. 


See. 20 of the Art to provide fox the ad- 


judication of cUime to ys agvtg <*— « — 
forfeited, requires, that person* ate tew any 
claim that they are the cmm* of property 
which has been confiscated as the pro pe rty tfr 
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charged with any offence fox which upon conviction 
•Ri ght* of parties not the property of the offender is forfeited in respect of 
charged -with offence involv- an y property attached or seized as forfeited or liable 
iag forfeiture. to be forfeited to Government : Provided that no suit 

ProvM0 ‘ brought by any party in respect of such property 

shall be entertained unless it be instituted within the period of one year from 
the date of the attachment or seizure of the property to which the suit relates. 


THE GENERAL CLAUSES ACT (X OF 1897). 


Year. 

1 No. 

Short title. 

Amendments. 

1897 

— 

IX 

1 

The General Glauses Act, 
1897. 

Repealed in part, I of 1903. 

Repealed in part and amended, X of iqax ; 

XVIII of 1919 ; XXI of 1920. 

Amended, I of 1903 ; XVII of 1914, S. 2 ; 
XXIV of 1917, S. 2 ; XI of 1923 5 XVIII 
of 1928 ; Government of India (Adaptation 
of Indian Laws) Order, 1937 ; Act XIX 
of 1936 and Act XXXII of 1940. 


another, .ajaoiua onng suou * wenm 
one year from the attachment or seizure ol 
tie property which, they claim. Though Act 
yrrr of 1868 has repealed various sections 
Act of * 1859 . See. 20 of the latter 
AobSs t*ot affected by Act VHI of 1868, ana 
tfcte'a^catioh df sec. 20 is permanent,' be- 
cause at was intended to.be a permanent bar 
against subsequent suits in Civil Courts, ana 
henoe hao remained in force up to the present 
day. Limitation for the purposes of the sec- 
tion begins to run from the date of attach- 
ment ™ich in those days took the form of a 
<Md being issued to the Sub-Inspector of 
xie Sot the attachment of the property. 

1079 = a.lb. 1940 ah. 1 21 . 

- JpJnMttk TSSA 3?ORPKXTURE ACT, 

S3P?;. «*-. Wgnieat t ^editor, who 

has Iona fife attested property, ** th * rime 
when the property, ox the debtor become for- 
feited to Government under the above Act, 
is entitled in priority to Government. MVsh. 
259=2 Hay 117. On this Act see also 17 
WJL 80=8 B.L.R. 83. The plaintiff joined 
with the rebels and took a leading part with 
fh*-m_ A reward was set upon him as a re- 
bel leader and, after a time, he was captur- 
ed; no formal proceedings were taken, under 
secs. 2 and 7 of the Act XXV of 1857 for 
adjudicating his property (which consisted 
of little more than annuity) to be forfeited. 
The property charged with, the annuity was 
in the hands of the Collector as the ^ Mana- 
ger under the Court of Ward, the annuity was 
withheld and was no longer regarded as a 
charge on the estate but was treated as mer- 
ged. Meld, that the mere withdrawal of the 
payment of annuity by those who had the 
management of the estate which was charged 
with the payment would be an illegal act in 
no way affecting the plaintiffs right, hut, as 
dm jvithholdipg of the payment was under 
authority and direction of the oftteial who 
was authorized to make, the attachment of the 
rebel's property, it was with reference to the" 


tachment or seizure and could not be ques- 
tioned except under the provisions of sec. 18 
of Act IX of 1859, notwithstanding there had 
been no adjudication of forfeiture. 3 Agra 
281 . - A person who was in possession of an 
estate was found to be guilty of rebellion. All 
his property was forfeited to the Government, 
and he was subsequently sentenced to death 
and executed. A stjjt was eventually insti- 
tuted on behalf of his infant son for the res- 
toration of the land and the house which had 
been confiscated. The case made had two 
aspects: — One, that the estate^ which had 
been granted towards maintaining the title 
and dignity of the Thakur was inalienable; 
the other, that it was subject to the Mitak- 
shara Law, modified by the family-custom of 
primogeniture, and that the plaintiff became, 
on his birth, a co-sharer with his father; 
Meld that the grant being for maintenance, 
and the descent being to the heirs made, did 
not make the estate inalienable. Go long as 
there was an heir male, the grantor or his 
heirs could not resume such an estate; but a 
particular law or custom is necessary to con- 
vert an estate, which is conditional upon there 
being an heir male, into an estate which can- 
not be aliened: Held, that the Mitakshara, 
by which each son has by birth a property in 
the ancestral estate, is inconsistent with the 
custom that the estate is impartible, and des- 
cends to the eldest son, and was not appli- 
cable to this estate. Held, that the suit was 
also barred under sec. 9, Act XXV of 1857. 
22 W.R. 17=13 BX.R. 445. 

Seizure and attachment op property of 
rebels — Procedure. — See 14 W.R, , Jl,4.>, . * 
Effect op forfeiture. — Confiscation # of 
village under Act X of 1853 for 'rtfeefflss 
cancels the right of tenants. 2 Agxar'Sm. * , 
Effect of order acquitting a 
and ordering release of his 
A.W.N. 129. . 
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CONTENTS. 


1. 


3. 

4. 


Sections. 

Preliminary. 

Short title and commencement. 
Repeal. 

General Definitions. 

Definitions. 

Application of foregoing definitions 
to 'previous enactments 

4- A. Application of certain definitions to 
all Indian laws. 

General Rules of Construction. 

5. Coming into operation of enact- 
ments 

5- A. Coming into operation of Governor- 
General’s Act- 

6 . Effect of repeal. 

6 - A. Repeal of Act making textual 

amendment in' Act or Regulation. 

7. Revival of repealed enactments. 

8 . Construction of references to repeal- 
ed enactments . 

9 . Commencement and termination of 


Computation of time. 

Measurement of: distances. 

Duty to be taken pro rata in enact- 


time. 

10. 

11 . 

12 . 

ments. , 

13. Gender and number . 

13- A. References to ike Sovereign. 

Powers and Punotionaries. 

14. Powers conferred to be exercisable! 
from- time to time. 


Sections. 

15. Power to appoint to include power 
to appoint ex officio* 

16 . Power to appoint to include power to 
suspend or dismiss. 

17. Substitution of functionaries. 

3 8 . Successors . 

19. Official chiefs and subordinates. 

Provisions as to Orders, Rules, etc., 

made under enactments. 

20. Construction of orders, etc., issned 
under enactments. 

21. Power to make to include power to 
add to, amend, vary or rescind, orders, rules 
or by-laws . 

22. Making of rules or by-laws and issu- 
ing of orders between passing and com- 
mencement of enactment- 

23. Provisions applicable to making oi 
rules or by-laws after previous publication. 

24.. Continuation of orders, etc., issued 
under enactments repealed and re-enacted. 

Mis cellanbou® . . , , , , , , 

25. Recovery of fines. 

26. Provision as to -offence# punishable 
under two or n^re euactomUs. 

, 27.,. Meaning of mvtee byLfrojaft. * , 

28. Citation of efiadt^ente. > 

29 . f Saving 1 • for previous, enaet 

‘rulSs and bjHaws- / > rr ■ 

, 30. ; Apj?dw^P»?o^, Act ,*9 ; Ordinance®-' 

so®35n>i3rriB. 



. .. r . ... r 

TSE ' kERFRAt, CiAVS|6S 1 *0$ !(X oF 1897). 

filth March, 1897. 

An Act to consolidate and extend the General Clauses Acts, 1868 and 1887. 

Whereas it is expedient, to consolidate and extend the General Ohmaes 
Acts, 1868 and 1887 ; It is hereby enacted as follows: — , ,, 

* , ' . Preliminary. . ' "‘l-,; 

Short title Mid com- 1. (1) This Act may be called. 

mencement. CLAUSES ACT, 1897 1 ;, [*]* , . ' , - t , 

(2) [* " • • •* *]* 

2. {"Repealed.] Rep. by the Bepealmg <md ; (/ of 

•• GmsOTAlf JCtenjsasraooios..' lV; , (ri t t 

3. In this Act, and in all Central Acts and Begpjatiesis mam after the 

commencement of this Act, tuuess there, is anything 
Definitions. repugnant in the subject or> context. — * 1 


LEG. BEE. 

lFor Statement of Objects and Seasons, 
see Gazette of India, 1897, Pt- V, p. 38; for 
Report of Sei. Com., see *bict* p. 77; for 
Proceedings in Council, see ibid*. Part *1* 
pp. 35, 40, 56 and 76. _ 

*Bej. by Act X of 1814, Seh. BE. 

Cl. (2). — Of. The Indian Penal Gode 
(Act ZLY of 1860), and the Madras Ge- 


neral Clauses Act, 1881 (Madras Aet HI of 
1891). ‘ 

gioe. i and S: AmreaHwnr # feflsc- 
bat Ajskabi Act. — T he Genera 1 (Sams A^t 
baa nn ap plicat i o n W the Bply Aqkart 
ad by the Gowroor of Bo** 1 ** 

1 tymlM, 1«4 (1« B. m foil.). 
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‘Abet. ’ 


(1) ‘'abet” with its grammatical variations 
and cognate expressions shall have the same meaning 
as in the Indian Penal Code: 

(2) “act”, used with reference to an offence or a civil wrong shall include 

u . „ a series of acts, and words which refer to acts done 

ct ' extend also to illegal omissions: 

(3) “affidavit” shall include affirmation and declaration in the case of 

“ Affida vit ” persons by law allowed to affirm or declare instead of 

w “‘ swearing: 

1 (3-o) “Assam Act” shall mean an Act made by the Chief . Commis- 

rf , . . ,, sion of Assam in Council under the [Indian 

Councils Acts, 1861 to 1909] 2 [or the Government 
of India Act, 1915,] 8 [or by the Local Legislature or the Governor of Assam 
under the Government of India Act,] 14 [or by the Provincial Legislature or the 
Governor of Assam under the Government of India Act, 1935] : 

(4) “barrister” shall mean a barrister of 
“Banister.” England or Ireland, or a member of the Faculty of 

Advocates in Scotland: 

1 [(5) “Bengal Act” shall mean in the case of Acts passed prior to the 
, . . „ 1st April, 1912, an Act made by the Lieutenant 

en * al Governor of Bengal in Council under the Indian 

Councils Act, 1861, or the Indian Councils Acts, 1861 and 1892, or the Indian 
Councils Act, 1861 to 1909, and in the case of Acts passed. afteT that date, an 
Act made by the Governor of the Presidency of Fort William in Bengal in 
Council under the Indian Councils Acts, 1861 to 1909.] a [or the Government of 
India Act, 1915,] *[or by the local Legislature or the Governor of the Presidency 
of Bengal under the Government of Lidia Act,] *[or hy the Provincial Legisla- 
ture or the . Governor of Bengal under the Government of India Act, 1935] : 

„ 4 [5- (a) 'Berar’ shall have the same meaning 

" as in the Government of India Act, 1935:] 

1 [ 4 [5-b] “Bihar and Orissa Aet” shall mean an Act made hy the Lieu- 

• iinn,.. i . ,, tenant-Govemor of Bihar and Orissa in Connell un- 

Bihar and Orissa Act- ^ ^ Coimcilg Acts> 1861 to 190 9] *[ or the 

Government of India Act, 1915] “[or hy the local Legislature or the Governor 
iff Bihar and Orissa * [or Bihar] under the Government of India Act] : 

Tftft r ; t&Wy jfl&iiar Act’ d|aU mean an Act made by the Provincial Legislature 
* . a** ** w th'e Governor of Bihar under the Government of 

' Iudk A«, 1935:] 

(6) "Bombay Act” shall mean an Act made hy the Governor of Bombay 
“BnmW Aat ” ™ Council under 5 [the Indian Councils Act. 1861, 

or] the Indian Councils Acts, 1861 and 1892 1 [or the 
I ndi a n Councils Acts, 1861 to 1909] 2 [or the Government of India Act, 1915,] 
*[or by the local Legislature or the Governor of the Presidency of Bombay un- 
der the Government of India Act] J [or by the Provincial Legislature or the 
Governor of Bombay under the Government of India Act, 1935:] 


t.tbo, kef. 
iBm. hy Act X of 1914. 

*Iha. by Act XXIV of 1917, secs. 2 and 
Sch. I. 

Sins* by Act XVTH of 1928, sec. 2 and 
Sell. I. 

&Iaa. by A.O., 1937. 

, # Inserted by Act I of 1903, Sec. 3 and 

Wu n. 

(3). — <7/. The definitions of "Oath” 
ted "Swear” in sub-secs. (36 and 65), res- 
lively, infra. As to affidavits in cavil 
tMteodings, see Code of Civil Procedure 


(Act V of 1908), 1st Boh., Order XIX; as 
to Crim i nal Proceedings, see Code of Cri- 
minal Procedure (Act V of 1898) . 

Cl. (4) . — Cf. The Indian High Courts* 
Act, 186J (24 and 25 Viet., c. 104), secs. I#, 
Col. Stats. Ind., Vol. I. 


This Act applies only to Acts passed by 
the Governor-General in Council and not to 
Acts passed by the Local Legislature. 1 
Bom.L.R. 614. As to its applicability to 
Oudh Rent Act, see, 16 O.C. 341 . 
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x [(7) ‘British India’ shall mean, as respects the period before the com- 
“British India ” mencemeut of Part III of the Government of India 

Act, 1935, all territories and places ■within Hit 
Majesty’s dominions, which were for the time being governed by His Majestj 
through the Governor-General of India or through any Governor or officer sub 
ordinate to the Governor-General of India, and as respects any period after tbial 
date means all territories for the time being comprised within the Governors 
Provinces and the Chief Commissioners’ Provinces, except that a reference tc 
British India in an Indian law passed or made before the commencement ol 
Part m of the Government of India Act, 1935, shall not include a reference tc 
Berar:] 

(8) “British possession” shall mean any part of Her Majesty’s dominions. 

“-RritiBh TUMsmsimi » exclusive of the United Kingdom, and, where parts 
British possession . of those dominions are both a central and « 

local Legislature, all parts under the Central Legislature shall, for the purposes 
of this definition, he deemed to be one British possession: 

2 [ (8-0) ‘Burma Act’ shall mean an Act made by the Lieutenant-Govemoi 
„ of Burma in Council under the Indian Councils Acts 

1861 and 1892,] * [or the Indian Councils Acts, 1863 
to 1909], * [or the Government of India Act, 1915,] 6 [or by the local Legislature 
•or the Governor of Burma under the Government of India Act] : , 

*[(8-<?fa;) ‘Central Act’ shall mean an Act of the Central Legislature, and 
“Central Act ” shall include, except in section 5, an Act made: by the 

v ' Governor-General under section, 67-B of the Govern- 

Haent of India, Act, or section 44 ; of the Government of India Act, 1935 :]. 

“Central Government. ” 6 [ (8-<j6), ‘Central Government’ ahaB— 1 - 

(a) in relation to anything done or ,to r be dtttie after the' commencement 
of Part III of the Government ’of India Afet, 198$, inetfti thje Federal Govern- 
ment ; and ' ' 1 

(5) in relation to anything done before the commencement Of Part lH'Of 
the said Act;' mean the' GtovernoF-Geneifel in COuneil, or the ahtho^ty eoanpe- 
-Mfit'Rt the relevant date to } essi'riae'libe ^utetions Obrresponding fie. ffaosaj&fiae- 
quentiy exercised by the Goverimr-Generalfn Council:] 

•[(8-ac) “Central Leg ka fe au t re ^ ^fl iflten the Governor-General in CVtmril 
» aetnig in aiegfeiarive opacity under the Government 

“Central Lqgiaiatnre. AcT^ ^rGovemment of India Act, 

1853, the Indian Councils Acts, 1861 to 1909, or any of those Acts, or the 
Government of India Act, 1915, the Indian Legislature acting under the Guyem- 
ment of India Act, or the Government of India Act, 1935, or the PedeTil legis- 
lature acting under the Government of India Aet, 1935, as the easfeasay. rigrijiiBls] 
7 [(8-B) “Central Provinces Act” shall mean, an Adt- V nftfo< )1fee ' Otkf 

t- l,± » Commissioner of the , • Central rwfib be t 'ik Otm» efl 

‘Central Provmcea Aofc ^ A<jt lmU ]££) - [or 

Government of jTndiji Aot, r l£15J^® [or fp t&e 


of the Central Provinces ttaefey thq ti ,Qcv^^ 


', «»■ , 
Tor MSmS&m 


LEG. SB#. 

1 Inserted by A.O., 1937. 

Cl. (7). — Of. The Ini 
1889 (52 and 58 *Vict, e. < 

-Col. Stats. Ihd., Vol. U. — - 
of “India,” see ifc/na, sub-sec. (27). 

Cl. (8). — Cf. The Interpretation Aet 1889 
(52 and 53 Vie., c. 58), sec. 18 (2), CM. of 
Stats. Ind., Vol. H. 

a Inserted by Act I of 1908, secs. 3 and 
£eh. n. 

a Inserted by Act X of 1914. 

* Inserted by Act XXIV of 1937. 


(7) 


. • ; iSmiM Aet nUl at Wti. 
i sBahatitatM tckr the original ebmae 

hy A.O., 1987. 

t Inserted hy Act XVH of 1914, see. S send 

a*, i. 


Sac. 3, Ob. (7 ). — See « P.B. 1878 (tfc). 
Quetta does not tom ' tart of 
India” as defined in ate. t of the 1 Q ste ral 
Classes Aot. It b wfc»t he taarin a* a* 
“administered arts..” S9 S.L B SA=4«4 
Sind 183. “Berar,” it bUMe i fm British 
India, aw 39 Bom.L.B. 1987. 
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1 [(8-o) ‘Central Provinces and Berar Act’ shall mean an Act made by the 
Provincial Legislature or the Governor of the Central 
“Central Provinces ana Provinces and Berar under the Government of India 
Bctar A ®t*” Act, 1935:] 

(9) ‘(Chapter” Bhall mean a Chapter of the 
“Chapter. ” Act or Regulation in which the word occurs: 

“Chief Controlling Be- 1 [(9-a) ‘Chief Controlling Revenue Authority' 

venae AEtnonty. or ‘Chief Revenue Authority’ shall mean' — 

(a) in provinces where there is a Board of Revenue, that Board: — 

(b) in provinces where there is a Revenue Commissioner; that Commis- 
sioner; 

(c) in the Punjab, the Financial Commissioner ; and 

(d) elsewhere, such authority as, in relation to matters enumerated in 
List I in the Seventh Schedule to the Government' of India Act, 1935, the Central 
Government, and in relation to other matters, the Provincial Government, may 
by notification in the Official Gazette appoint:] 


‘Collector” shall mean, in a Presidency town, the Collector of 
Calcutta, Madras or Bombay, as the case may be and 
elsewhere the chief officer in charge of the revenue- 
administration of a district: 


( 10 ) 
“Collector.'’ 


(11) ‘Colony’ shall mean any part of Her Majesty’s dominions exclusive 

“Colony ” 'the British Islands and of British India and, where 

7 ‘ _ parts of those dominions are under both a central and 

a local Legislature, all parts under the Central Legislature shall for the purposes 
of this definition be deemed to be one colony : 1 [Provided that in any Central 
Act passed after the commencement of Part m of the Government of India 
.Act, 1935, ‘Colony’ shall not include any dominion as defined in the Statute of 
■Westminster, 1931, any Province or State forming part of such a dominion, or 
British Burma:] 

(12) ‘Commencement’, used with reference to an Act or Regulation, shall 

“Commencement ’> mean, the day on which the Act or Regulation comes 

into force: 

(13) “Commissioner” shall mean the chief 
• “OomBtiissloiKir." officer in charge of the revenue administration of a 

•' division: ' 

1 (14)f ‘consular. officer-’ shall include Consul-General, consul, vice-consul, 
“fcoasnlar officer.” 1 ’cotaButaxhgent, pro-consul and any person for the time 
beirig authorized to perform the duties of consul- 
general, consul, vice-consul or consular agent: 

1 [ (14-a) ‘Crown contracts’ and equivalent expressions wh«n include 
V Grown contracts," contracts made by or on behalf of the Secretary of 
. , . . State in Council, contracts made in the exereise of 

tne executive authority of the Central or any Provincial Government, contracts 
made by the Federal Railway Authority, and contracts made in connection with 
the exercise of the functions of the Crown in its relations with Indian States: 

(14-6) ‘Crown debts’ and equivalent expressions shall include debts due 
“Grown debts.” to Secretary of State in Council, the Secretary ; of 

n . State, the Central Government, any Provincial 

Government, the Federal Railway Authority or the Crown Representative: 

£ W- s t; 

In «?? r6iatio ?» a - (14).— Cf. The Consular Salaries and 

oS sSte iS, voii’ n. 663)l S8e - 18 w ’ 2r 3 Act ' 1891 “ a 68 ***'<• * 6 >’ 
(&• (12) • — lV)r rules deteraoiiimg when 
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" Grown. 


'Crown Representative . 9 9 


"Crown revenues . 9 3 


(14-c) 'A grant’ (including a transfer of land or of any interests therein. 

,y or a payment of money) shall be deemed to be made 

gran . by the Crown if it is made by or on behalf of His 

Majesty, the Secretary of State in Council, the Central Government, any Pro- 
vincial Government, the Federal Railway Authority or the Crown Representa- 
tive : 

(14-cZ) ‘Crown liabilities’ and equivalent expressions shall include the 
“Grown liftWiitiM »» liabilities of the Secretary of State in Council, the- 

>■ ’ Secretary of State, the Central Government, any 

Provincial Government, the Federal Railway Authority or the Crown Represen- 
tative : 

(14-e) ‘Crown property’ and equivalent expressions shall include any 

,, property vested in EEs Majesty or otherwise held for 

p p ty ' file purposes of the Central or any Provincial Gov- 

ernment, the Federal Railway Authority or the Crown Representative: 

(14-/) ‘Crown Representative’ shall mean His Majesty’s Representative 
for the exercise of the functions of the Crown in its 
relations with Indian States : 

(14-fir) ‘Crown revenues’ and equivalent, ex- 
pressions shall include any revenues vesting in His 
Majesty :] 

(15) ‘District Judge’ shall mean the Judge of a principal Civil Court of' 

«tv +*?»+ TnStfA »> original jurisdiction, but shall not include a High 

istnct go. Court in the exercise of its ordinary or extraordinary 

original civil, jurisdiction: 

(16) ‘document’ shall include any matter written, expressed or described 

“Document »» upon ahy substance by means of letters, figures or 

marks or by more than one^of those means, which is 
intended to be used, or which may be used, for the purpose o£ recording that 
matter: ‘ 

. . . , x [(l(ta) ‘‘Eastern. Bengal and Assam Act” shall mean an Act mafe-by 

file , .^jeprtpn^ht^Govenior of Eastern . Bengal and 
"Eastern Bengal ana As- Assam in Council under the Indian uouhcite Arts, 
sam Act." 1861 and 1882, or the Indian Councils Acts, 1861 

to 1909 :] 

(17) ^ enactment 7 shall include a Regulation (as hereinafter defined) and 

A „ anv Regulation of the Bengal, Madras or Bombay 

Enactment. Code and shall also include any provision ebniteHiAd 

in any Act or in any such Regulation as aforesaid: , 

(18) * father , 9 in the ease of muy - p ^ .'wbtihe 
"Father," personal law permits adoption, aar 

adoptive father: 

"Federal Government - 99 *[*(18-<z) 'Federal Gfpvetnment 7 dhall — 

(a) in relation to anything done or to be done after the commencement* 
of Part III of the Government erf India Act, 1935, bot before the esfcaMmh- 
ment of the Federation, mean, as respects matters with respect to which the 
Governor-General is by and under the provisions of the said Act for the time 
being in force required to act in his discretion, the Governor-General, and as 
respects other matters, the Goverwr-Gejperal m Council; 


LEO. BEF. „ _ 

Or*. (15) . — As to definition of High Courts 
see sub-sec. (24), infra, r , - 

Xu Lower Burma t he Distnet Oou^ m 
the Court of the Diatjtiet ***& defcari 
bv this clause, see Lower Burma Oomrts 
Act (VI of 1900), sec. 25 
Ol. (16) . — Of. Indian Evidence Act (I 

G. C. M. — 33* 


of 1872) . As to definition of "written", *** 
sab-sec. (58). 

*1 Inserted bv Act X of 1914. . 

3 Cla. (18-a) **d (18-h) *d(W by A.O., 
1987. 

Cl. (15) .—As to status of High Court un- 
original Side, see 27 M.L.JT . 645. 
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(&) in relation to anything done or to be done after the establishment of 
the Federation mean the Governor-General acting or not acting in his discretion, 
and exercising or not exercising his individual judgment, according to the pro- 
vision in that behalf made by and under the said Act ; 
and shall include — 

(i) in relation to functions entrusted under section 124 (1) of the said 
Act to the Government of a Province, the Provincial Government acting within 
the scope of the authority given to it under that sub-section ; and 

(ii) in relation to the administration of a Chief Commissioner's province, 
the Chief Commissioner acting -within the scope of the authority given to him 
under section 94 (3) of the said Act: 

(18-6) ‘Federal Railway Authority 9 shall mean the Federal Railway- 
Authority constituted by the Government of India 
“Federal Railway- Autho- 1935 , 0 r, before the establishment of that Autho- 

rity, the Central Government :] 


(19) ‘ financial year shall mean the year 
‘Financial year. M ' ^ \ J 

jujwhhmw jr commencing on the first day of April: 

(20) a thing shall be deemed to be done in “good faith” where it is in 

fact done honestly, whether it is done negligently or 

not: 


‘Good faith.” 


(21) “Government” or ‘the Government 5 shall 
“Government. ** include x [both the Central Government and any Pro- 

vincial Government:] 


(22) 1 [‘ Government securities 5 shajl mean securities of the Central or 

A ... „ any Provincial Government and shall include sterling 

Government securiti . seeilT ities of the Secretary of State for India in 

Council or the Secretary of State:] 

(23) *[********•****] 

(24) “High Court,” used with reference to jcivil proceedings, shall mean 

. - . . „ the highest Civil Court of appeal 13 [not including the 

Mgk Court. Federal Court] in the part 'of British India in which 

the Act or Regulation containing the expression operates: 


LEG. KEF. 

Cl. (19). — Cf. The Interpretation Act, 
1889 (52’ftud 53 Vi®., c. 63), sec. 22, Col. 
fitatB. Tnd., Vol. H. 

Ch*. (20) . — Cf. The Bills of Exchange Act, 
1882 (is and 46 Vic., c. 61), see~ 90; and 
the Sale of Goods Act, 1893 (56 and 57 
Viet., c. 71), sec. 62. Cf . also sec. 52 of 
the Indian Penal Code (XLV of I860) . 

As to discussion in Council regarding de- 
finition of “good faith**, see Gazette of 
India, 1897, Pt. VT, pp. 56 to 62 and 76 to 
79. 

1 Substituted by A.O., 3937. 

a Repealed by Act XTJU of 1919. 

» Inserted by A.O., 1987. 

Cl. (20). — Per Sen, /. — Good faith as de- 
fined in sec. 3 (2i0) is equivalent to honesty 
of dealing and does not entail upon the 
auction-purchaser the necessity of searching 
the registry. Even if there were facts indi- 
•eative of negligence in investigating title 
that by itself is not predicative of lack of 
bona fide*. 53 A. 334=1931 fi,. 277 (F.B.). 
See 13 LC. 260=5 SX.R. 181; 12 LC, 809 
==*4 Bur.L^T. l?fc. 

Cl. (21)v-*A-s to definition of Local Gov- 


ernment, see sub-sec. (29), i/nfra; see 6 P. 
W.R. 1913 (Cr.). 

Cls. (21) and- (40). — “The Govebn- 
ment**— -Whether includes British Gov- 
ernment — * ‘ Shall include * * — Meaning. — 
The expression, “includes** or “shall in- 
dude** is used in interpretation clauses in 
two senses. The ordinary and general sense 
in which it is used, is to enlarge the meaning 
of the words or phrases occurring in the body 
of the statute; and when it is so used, these 
words pr phrases must, be construed as com- 
prehending not only such things as they 
signify according to their natural import, 
but also those things which the interpreta- 
tion clause declares that they shall indude. 
This expression is also susceptible of an- 
other construction which may become im- 
perative, if the context of the Act is suffi- 
cient to show that it was not merely em- 
ployed for the purpose of adding to the 
natural significance of the words or expres- 
sion defined. It may be equivalent to ‘4nean 
and include** and in that case it may afford 
an exhaustive explanation of the meaning 
which for the purposes of the Act must in* 
variably be attached to those Words or eM 
pression . T}ie expression in sec. ‘3, Cls. 21 
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(26) “immovable property” sjbaU include land, benefits to arise out of 
“Ixnmovauu property.” * an< ^ things attached to the earth, or permanent- 
ly fastened to anything attached to the earth : 

. (26) “imprisonment” shall mean imprison- 

mpriBonmeat. ment of either description as defined in the Indian 

Penal Code: 

1 [ (27) ‘India ’ shall mean British India together with all territories of any 
“India.” Indian Ruler under the suzerainty of His Majesty, 

. all territories under the suzerainty of such an Indian 

Ruler, the tribal areas, and any other territories which His Majesty in Council 
may, from time to time, after ascertaining the views of the Central Gove rnment 
and the Central Legislature, declare to be part of India:] 

2 [(27-o) ‘Indian law’ shall include any law, ordinance order, by-law, rule 
“ Indian law. ” or rcgulation passed or made at any time by any com- 

petent Legislature, authority, or person * in British 

India: 


‘Rlklh 1 , 

1 Cl. ( 27 ) substituted for old Cl. (27) by 
A.O. 1937 

* *2 Cl, (27 -a) added by ibid. 


und 40, is used in the restricted’ sense as 
■equivalents to mean and include. 28 S.L. 
B. 27=1934 Sind 96. 

Cl. (25) As to growing crops and tim- 
ber so far as they are a ffected by the Indian 
Registration Act (XVI of 1908), see sec. 2 
(6) of that Act. Doors, whether immovable, 
property. 16 M.L.T. 429=25 I.C. 837. 

Mortgage qf froiit-bearincp trees.— Whe- 
ther or not a mortgage of fruit-bearing 
trees is a mortgage of immovable property 
is & question dependent in* each cane upon, 
the , of Jjhe, 

Where there is a mortgage with 
of fruit-bearing trees with the 
the mortgagee is to remain in possession 
during the years of the mortgage and enjoy 
the fruits and should not cut down the trees 
so as to convert them to either timber or 
firewood, it must be held that the trees so 
mortgaged were either immovable property 
or at least an interest in immovable pro- 
perty and should be effected with the for- 
malities prescribed by sec. 59, T.P. Act. 54 
All. 437e=14G I.G. 491. Though trees are 
immovable property, there is no presumption 
that whenever the word “land” is need in 
an enactment, the trees standing thereon are 
included. 29 K.L.R. 1=1938 53. The 

expression “benefits to arise out of land” in 
the Act was never intended to com soak 
a matter as the security held by a mortgagee 
under a rimple mortgage bond, by sack 
‘benefits’ as the right to a ferry, L.B. 5 
All. 674. A mortgage is not “a benefit to 
arise out of land” within the meaning of 
sec. 3, CL. (25). 57 Cal. 328=34 C.W.N. 
605. See also 58 Cal. 136=1931 Cal. 223. 
Per Lord A thin . — “Debts may be secured 
whether on immovable property or on mer- 
chandise; they may be wholly secured or 
partly secured; the security may have been 


given when the debt was created or later, 
but in any case the debts exist as movable 
property and do not, if secured,, hflgpome 
identified with the security or transformed 
into land in the one case or mjaflchkndiSe in 
the other. The separation between debts 
and security is weU es tifoliskbcL*’. 34 CJ.W. 

, -NT. ,1034=1931 P.G. 245=61 MX.J. 589 (P. 
O.). As to mortgagee’s interest* w 51 
All. 494. A kolhu (i.e v an iron sugarcane 
prefers) fastened to the ground is immovable 
property p 23 I.C. 25Cf. The term “immova- 
r ble property” . in the* General Clauses Act 
may include a right of way, but is not 
/always neceswily included. It is. not 
chided by T.P. Act, sec. 3. , 84 
.20 C.W.N. 1158. MaKkaaa, 5* im&rtafatd 
^ property, 21 -J.Ow, 779=19 
Standing ©rope are immovable , property. $3 
MlvT. 623=17 I.C, 185; 25 StEX 447= 
2I3£ also dtandifig trees, fe A.D.J. 

8 toiiag timber which has been cut 
and removed is movable property. 133 I.C. 
157=1931 A.L.J. 608=1931 AIL 392 (F.B.). 

A right to fishery is an interest in immova- 
ble property. 43* I.C. 962=el4 N.L.B. 35. 
General fishery, 23 Bom.L.B; 939; ~A rim- 
ple mortgage deb* is be a&aefcsd M a 
debt and not us imovstfte p mpd ity * 50 1.0. 
157=21 O.C. 400. 8m mU 47 AH. 917. 
The interest of Ifee mortgagee in tie mort- 
gaged property *a a “benefit to 

arise out find fe fh erafare itself 

immovable property- 18 R. 819=1*84 
Bang. 253 (PJfi.). As to mosey c ha rged on 
immovable propert y, see 83 I.C. 555. A pug- 
mill affixed to the earth is immovable pro- 
perty. 48 LC. 625=11 Bur.D.T. 199. Baser 
dues a benefit arising oat of the 

land and therefore a lease of Saw dues is 
a less of immovable w opuu «8Us ' 
meaning of sec. 3 (85) ef the Ac t* 2949 
Oudh 409=16 tuck. 291. On Ofeehttufr* 
see also 9 Bang. 808=1982 Ba ag. 299. 

Cl. (26)77§re 9 A. 240=7 A.WJBT. 940, 

Cl. (27), — Cf. The Interpretation Act* 
1889 f52 and 53 Viet., t. 68), sec. 18 (6). 

See 7 C.W.N. 635. 
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1 [27-5) ‘Indian State* shall mean any territory, not being part of British 
„ India, which His Majesty recognises as being such a 

Indian w • State whether described as a State, an Estate, a Jagir 

or otherwise:] 

(28) “Ioeal authority” shall mean a municipal committee, district board, 
“Local authority ” . body of port commissioners or other authority legally 

y ‘ entitled to, or entrusted by the Government with the 

control or management of a municipal or local fund : 

(29) [Omitted by the Government of India { Adaptation of Indim 
Laws) Order, 1937.] 

(30) “Madras Act” shall mean an Act made by, the Governor of Fort St. 

“MflA-aa A<-+ ” George in Council under *[the Indian Councils AeL 

1861, or] the Indian Councils Acts, 1861 and 1892, 
4 [or the Indian Councils Acts, 1861 to 1909,] 14 [or the Government of India Act, 
1915], 8 [or by the local Legislature or the Governor of the Presidency of Madrasi 
under the Government of India Act] ; e [or by the Provincial Legislature or the 
Governor of Madras under the Government of India Act, 1935 :] 

(31) “Magistrate” shall include eery person exercising all or any of the 
powers of a Magistrate under the Code of Criminal 
Procedure for the time being in force: 

used with reference to a ship, shall mean any person 
(except a pilot or harbour-master) having for thef 
time being control or charge of the ship: 

(33) “month” shall mean a month reckoned 
according to the British calendar: 

(34) “movable property” shall mean proper- 
ty of every description, except immovable property: 

1 (34-a) “North-West Frontier Province Act” shall mean an Act made. by 
. the Local Legislature or the Governor of the North- 
Frontier p r011 tier Province under the Government of 

India Act, or by the Provincial Legislature or the 
Governor of the North-West Frontier Provinces under the Government of India 
Act, 1935:] 

(35) “North-Western Provinces, and Oudh Act” shall mean an Act made 
by the Lieutenant-Governor of the North-Western 
‘ “North-Westem Provin- Provinces and Oudh in Council under 7 [the Tndian. 
mb and Ondh Act. ” Councils Act, 1861 or] the Indian Councils Acts, 1861 

and 1892; 


“Magistrate.” 

(32) “master,” 
“Master” of a ship. 

“Month.” 

“Movable property-.” 


“North-West 
Province Act.” 


LEG-. REF. 


iCl. (27-b) substituted by Act XXXII 
ef 1940t/' ' 

* Inserted by Act I of 1903. 

3 Inserted by Act X of 1914. 

Inserted by Act XXI V of 1917. 

8 Inserted by Act XVIII of 1928. 

« Inserted by A.O., 1937. 

7 Inserted by Act I of 1903, S. 3. 


The definition of ‘ land ’ must be applied 
to the word ‘land’ as used in the C.P. Code 
and therefore ‘land’ in C.P. Code includes 
trees. 10 I.C. 473=7 N.L.R. 63. 

Cl. (28) .—Cf . The Local Authorities 
Ix i an s Act (XI of 1879). IShe words “local 
authority” includes port trust. 44 L.W. 328 
=1936 M. 780. 


Cfc». (31) . — The Code now in force is Ac- 
Yv?* J89S. I 13 !!*®® M u na if , if Magistrate 
4* 2 Mad. 5j 2 Weir 123=27 Mad. 223; S 


Weir 208=14 M.L.J. 74; 2 Weir 577. 

Magistrate in the section is confined to 
Magistrate exercising jurisdiction under Or. 
P. Code. See 56 M.L.J. 628. , 

Cl. (32 ) . — See S. 742 of the Merchant 
Shipping Act, 1894 (57 and 68 Viet., i. 60), 
Col. Stats. Ind. Vol., H. 

Ol. (S3 ).—See 13 C.W.N. 425. 

Cl. (34), — For a compensation definition 
of the word ‘property,’ see sec. 168 of the 
Bankruptcy Act, 1883 (46 and 47 Viet., e, 
52) . Immovable property includes a drift* 
4 L.W. 613=36 I.O. 833. Shares h#' 
pany are goods but peculiar kind of ipevable 
property which cannot pass freely from 
hand to hand, 25 Bom.L.B. 414. 

Cl. (35) . — Bead now “United Provinces 
of Agra, and Ondh” ; see sec. 2 of the U.P. 
(Designation) Act (Viu of 1902) and see 
sub-sec. SB -a, infra. 
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(86) “oath” shall include affirmation and declaration in the ease of 
■“Oath.” ! persons by law allowed to affirm or declare instead 

■ of swearing : 

(37) “offence” shall mean any act or omission 
“Offence.” made punishable by any law for the time being in 

force : 

1 [37-o) “Official Gazette” or “Gazette” 
“Official Gazette. ” shall mean the Gazette of India, or, as the ease may 

■ 1 be, the official Gazette of a province : 

(37-b)^ “Orissa Act” shall mean an Act made 
•“Orissa Act. ” hy the Provincial Legislature, or the Governor of 

Orissa under the Government of India Act, 1935 :] ! 

“Part.” (38) “Part” shall mean a part of the Act or 

Regulation in which the word occurs: 

(39) “person” shall include any company or 
“Person. ” association or body of individuals, whether incor- 

porated or not; 

•“Political Agent.” (40) “Political Agent” shall include — 

(a) the principal officer representing the ®[ Crown] in any territory or 
place beyond the limits of British India, and 

(b) any officer *[* * * * * * * *] appointed: 

2 [* * * * ■ * . *] to exercise all or any of the powers o£> 

a Political Agent for any place not forming part of British India under the law 
for the time being in force relating to foreign, jurisdiction *[* # *] ; 

(41) “Presidency-town” shall mean the local limits for the time ]>emg of 
< ‘Presidencv-tewn.” 4116 or<3iaar y original civil jurisdiction of the High 

Court of Judicature at Port "William, Madras or 
Bombay, as the case may be: 

(42) “Privy Council” shall mean the Lords 
“Privy Council.” and others for the time being of Her Majesty’s Most 

Honourable Privy Council: 


“Official Gazette. ” 


** Orissa Act.” 


'“Person . 33 


* ‘Political Agent . 3 9 


“Privy Council . 7 9 


*[(43) “Province” shall mean, a Presidency, a Governor’s Province, a 
<<x> ,, l^eutenaxttrGevemor’s Province or a Chief Coinmis- 

Provmee. aion^r’p Province; - 

(43-a) “Provincial Government,* asrespects anything done or to be done-' 
4< - ... „„ _ . „ after the commencement of Part III of the Govern- 

“ Provincial Government.' ^ q{ Ac% 1935j mean _ 

(a) in a Gbvemor’s Province, the Governor acting or not acting in hSs 
■discretion, and exercising or not exercising bis individual judgment, according 
•to the provision in that behalf made by and under the said Act; sad -■ *,.•.«'■> 


ids. (37-a) and (87-6) added by A.O., 
L937. 

B0ob»g.tuted by A.O.>, 1937, Lr“ Govern- 
ment”. 

* Omitted by ibid. 

K (Mm. (43) and (43-a) have been sube&tn- 
: ed by A.O., 198 7. 

Cu (37) .See & similar definition in see. 

1 (o) of the Code of Criminal Procedure (V 
jf 1898) . Often.ee committed under .Stamp 
let, 1862 (since repealed) while it ' was in 
force, is still an. offenee and may be "1000 
jnder the Act. 7 M.H.O.R. App. 8. 

On (39). — The word ‘person’ dearly m- 
*lu4es & firm find vribisu th© rctu^nu n 
m behalf of the firm by a partner, it is the 


firm that is the person trim waken the re- 
turn. 48 Mad. 602=1926 Mad. 1048=49 
M.L.J. 124. A company is » ‘person* and 
can sets through Its fiqaiaator is forma pa* 
petit. 41 MiL «M=*4 M.L.J. 421=48 *. 
0. 1S4. “Person” includes a corporation. 
72 r.C. 623. 

Cl. (40).— “Shall include” meaning of. 
See 28 S.L.B. 27=39^4- Or. 0. 821=1934 
Sind 96. Cited under <S. 21, supra. 

Cl. (41) . — See sec. 4 (6) of the repealed 
Cr.P. Code (X of 1882) end of. sec. S (M) 
of the Med. General dauaee Act (Iliad. 
Act 1 of 1891). 

Ol. (42).— Cf. sec. 12 { 6) of the Inter- 
pretation Act, 1886 (88 and 62 Viet, e. 83) . 

Cu (43) .—Cf. sec. 4 (p) of the repealed 
Cr. P. Code (X of 1888). 
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(b) in a Chief Commissioner's Province, the Central Government, and, 
as resuects anything done before the commencement of Part III of the said Act, 
shall mean the authority or person authorized at- the relevant date to administer 
executive government in the Province in question:] 

exec s (44) “Public nuisance” shall mean a public 

“Public nuisance.’ nuisance as defined in the Indian Penal Code; 

1 [(44-a) “Punjab Act” shall mean an Act made by the Lieutenant- 

_ Governor of the Punjab in Council under the Indian 

“Punjab Act.” Councils Acts, 1861 and 1892], [or the Indian Coun- 

cils Acts, 1861 to 1909,] [or the Government of India Act, 1915), [or by the 
local Legislature or the Governor of the Punjab under the Government of India 
Act,] 9 [or by the Provincial Legislature or the Governor of the Punjab under 
the Government of India Act : *[or under section 95 or section 96 of the Govern- 
ment of India Act, 1935:] 

(45) ““r egis tered”, used -with reference to a document, shall mean regis- 

fl tered* in British India under the law for the time be- 

“ Registered* ing force for the registration of documents: 

(46) “Regulation” shall mean a Regulation made *[by the Central 

Government] under the Government of India Act, 
“Regulation. 1870, a [or the Government of India Act, 1915,] 4 [or 

the Government of India Aet, 1935 ;] 

(47) “rule” shall mean a rule made in exercise of a power conferred by 
any enactment, and shall include a regulation made 
as a rule under any enactment: 

(48) “schedule” shall mean a schedule to the 
Act or Regulation in which the word occurs : 

(49) “Scheduled district” shall mean a “Sche- 
duled district” as defined in the Scheduled Districts. 
Act, 1874; 

(50) “section” shall mean a section of the 
Act or Regulation in which the word occurs: 

(51) “ship” shall include description of ves- 
sel used in navigation not exclusively propelled by 
oars: 

(52) “sign,” with its grammatical variations and cognate expressions, 
shall, with reference to a person who is unable to 
write his name, include “mark”, with its grammati- 
cal variations and cognate expressions: 

5 [(52-a) “Sind Act” shall mean an Act made by the Provincial Legis- 
“ffiud Act” lature or the Governor of Sind under the Govern- 

ment of India Act. 1935 :] 

“ Son.” (53) “son” in the case of any one whose per- 


“Rule”. 


“Schedule.” 


“Scheduled district.’ 


“Section. ’’ 


‘Ship. 1 


LEG. REF. 

1 First brackets in d. (44-a) inserted by 
Act I of 1903, see. 3; second inserted by 
Act X of 1914; third added by Act XXIV 
of 1917; and 4th added by Act XVIII of 
1928 . 

^iflerted by A.O., 1937. 

! * Added by Act XXTV of 1917. 
f* Inserted by Act A’VJLLL of 1928. 

SQL (52-o) added by A.., 1937. 

Cl. (45).— Cf. sec. 3 (11) of the Mad. 
general Clauses Act (Mad. Act I of 1891) . 
M to law' now in fo rce, see the Indian Be- 
rfriratioa Act (XTVT of 1908) . 

^ <47 ) VMFhe provisions of sec. 20 to 24, 
frtfWw apply to rnl& ^ 


section. 

Cl. (51). — Cf. sec. 742 of the Merchant 
Shipping Act, 1894 (57 and 58 Viet., c. 
60) . 

Cl. (52 ). — See also definition of “in sub- 
sec. 58,“ tofra. See 32 C. 550=2 Cr.I/.J. 
405. Mark by a person able to write. 78. 

C. 79. Meaning of signature. 50 C. ““ 
The _ writing of a word 'or expressioi^™ 

{ Salii 9 at the foot of a document cajajriwtie 
considered to be a made byikS$?i?0*‘ 

son under sec. 3 (52), in the atitittfee of 
proof that in fact the particular 'Jetrson,' was 
unable to write his own rm™ 14 Luck. 
393=1939 Oudh 96. ' , 

Cl. (53) .-z-See 34 P.R. 1883. Where 4h@* 
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* Sub-section,” 


Crown. 


sonal law permits adoption, shall include an adopted 
son; 

(54) “sub-section’' shall mean a sab-section 
of the section in which the word occurs: 

1 [(54-a) “suits by or against the Crown” and equivalent expressions shall 
D .. , . . include suits by or against the Secretary of State, 

y or a * auwt *** the Secretaiy of State in Council, the Central Gov- 
ernment, a Provincial Government or the Crown 

Representative :] 

(55) “swear,” with its grammatical variations and cognate expressions, 
„ shall include affirming and dedaring in the case oi 

~ wea *' . persons by law allowed to affirm or declare instead 

of swearing; 

a [55-o) “United Provinces Act” shall mean an Act made by the Lieu- 
_ . . . ,, tenant-Govemor of the North-Western Provinces and 

-United Provinces Act. 0 udh (or of the United Provinces of Agra and 

Oudh) in Council under the Indian Councils Act, 1861, or the Indian Councils 
Acts, 1861 and 1892,] ®[or the Indian Councils Act, 1861 to 1909,] 4 [or the 
Government of India Act, 1915,] B [or by the Local Legislature or the Governor 
of the United Provinces under the Government of India Acts,] *[or by tfee’J&fK 
vincial Legislature or the Governor of the United Provinces under the QsfreBU- 

ment of India Act, 1985 :] VI * . ’ 

(56) “vessel” shall mdude any ship ; or boat 

—Vessel. or ^ otibier description of vessel uhed in- navigation'; 

(57) “will” shall include a eOdiefl. and every 

—Will.” writing making a voluntary posthumous disposition 

of property: ' ‘ . 

(58) expressions referring to “writing” shall be construed afi including 
references to pmtihg, lithography, photegrapfef.aaw 
other modes of representing or reprodwiag! 

<59>) ^'yaar”- shall mean a year 
tiordihg to the Brifcitireaiandar. 


“Writing.” 
a visible fonq: and 
“Year.” 


4 . ( 1 ) The definitions in section 3 of the following words and expres- 


3. 


LEG. BEE. 

id. (54-a) added by A.O., 1937. 

2 Inserted by Act I of 1003, see . 
s Inserted by Act X of 1914. 

4 Inserted by Act XXIV of 1917 . 

5 Added by Act XVIH of 1928. 
o Inserted by A.O., 1937. 

personal law of t be parties admits adoption 
the word ‘son* will include an adopted son. 
Minor adopted son of deceased held to be a 
‘ defendant , and therefore entitled to com- 
pensation under sec. 2 (1) (d) of the ^ork- 
men's Compensation Act, 1923/ 12 Ii. 50= 
1931 Lah. 661. a ^ 

Cl. (55 ).— See also definition of ™afii#p; 
rit” and “oath” supra, sub-sec. (3) aid 
(36), respectively, and as to oath, *e& the 
Indian Oaths Act (X of 1873). _ ' 

Cl. i 56) . — Of. sec. 742 of the Merchant 
Shipping Act, 1894 (57 and 58 Viet • , c* 60) . 
This definition supplements tf» definition of 
ship in sub-sec. (51), supra. See Also defi- 
nition of vessel in sec. 48 of theladmn 
Penal Code, 1860 (Act XLV of 1860), and 


in sec. 3 (4) of t he No rthern India .Caivd 
and Drainage Act ( VIII of 1878 ) , in. app r 
3 (/) of the Sea Customs M Ae$ ..Cvjfltrft 
1878). 1 ; ,. t 

Cl. (57) . — Seer tike de 

sec. 2 of the Indian S naow s fea AAfc 
(XXXIX «M9&5) . Mere m&tmiy to adopt 
though revocable .. *pd a#«*t on the 

death of a person, m be considered a 
wifi, though tim^dooaittfint is styled a wifi. 
There must be a dispose©** of property’ in 
addition to the authority to adopt, if H u 
to be, treaty as a wifi. 9 I*.W. 385=40 I. 
C. 929. . A. mere direction for management 
of the property by a manager during nrino-* 
xity is not a disposition by a wfiL (Zf$idL) 

• Ou (68).— <7/. cne. 20 of the Iatra^ 
tion Act, 1889 (52 and 58 Vteti, e. .68>< * 
Cl. (59).— As to flaand al year” pee dob- 
see. a9), empr*. Where the pse b awO Kti et ar» 
not, and the eridsaoe does not dhow, that 
the parties umaZty wit by tibe Gregorian 
Calendar, provisions of as. 3 (59) do not 
apply. 1922. - Nag. 265. 
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Application 
definitions to 
aetments. 


of foregoing 
previous en- 


l)le property,” “oath,” 


sions, that is to say, “affidavit”, “barrister”, 
i[* * • • •• #] “District Judge,” “father,” *[* * *] 
*[•*•] *[* * *] “immovable property”, “impri- 
sonment,” 1 [* * *], “magistrate”, “month”, ‘ ‘mova- 
‘ person”, “section,” “son,” “swear,” “will”; and 
year,” apply also, unless there is anything repugnant in the subject or context 
to all “[Central Acts] made after the third day of January, 1868, and to all 
Regulations made on or after the fourteenth day of January, 1887. 

(2)' The definitions in the said section of the following words and ex- 
pressions, that is to say, “abet,” “chapter,” “commencement,” “financial year,” 
* ‘local authority,” “master,” “offence,” “part,” “public nuisance,” “regis- 
tered,” “schedule,” “ship,” “sign,” “sub-section,” and “writing,” apply also; 
unless there is anything repugnant in the subject or context to all “[Central 
Acts] and Regulations made on or after the fourteenth day of January, 1887. 

4 [4-A. (1) The definitions in section 3 of the expressions “British India,” 

“Central Act,” “Central Government,” “Central 
Application of certain Legislature,” “Chief Controlling Revenue Authori- 
(lefimtions to all Indian “Chief Revenue Authority,” “Crown con- 

' W8 ‘ tracts,” “Crown debts”, “Crown grants,” “Crown 

liabilities,” “Crown property,” “Crown Representative,” “Crown Revenues,” 
“Federal Government,” “Federal Railway Authority,” “Gazette,” “Govern- 
ment,” “Securities,” “High Court,” “India,” “Indian law,” “Indian State,” 
* ' Official Gazette,” “Provincial Government”, and “suits by or against the 
Crown,” apply also, unless there is anything repugnant in tie subject or con- 
text to all Indian laws. 

(2) In any Indian law, references to the “Provincial Government” or 
■“Central Government” in any provision conferring power to make appoint- 
ments to the civil services of, or civil posts under, the Crown in India include 
references to such person as the Provincial Government or the Central Govern- 
ment, as the case may be, may direct, and in any provision conferring power to 
make rules prescribing the conditions of service of persons serving His Majesty 
in a civil capacity in India, include references to any person authorised by the 
Provincial Government or the Central Government, as the case may be, to make 
rules for the purpose. 

(3) The references in any Indian law to servants of or under, or to 
service of or under, a Government or a Province, to property of, or belonging 
to, or vested in, the Secretary of State in Council or a Government or a Pro- 
vince, and to forfeitures to a Government or a Province, shall be construed as 
references respectively to persons in the service of the Crown, to the service 
of the Crown, to property vested in the Crown and to forfeitures to the 
Crown.] 

General Bides of Construction. 

5. (1) 'Where any ^[Central Act] is not expressed to come into operation 

on a particular day, then it shall come into operation 
on the day on which it receives the assent of the 
Governor-General . 

*[(2) "Where any '[Central Act] is reserved, under section 68 of the 
Government of India Act, 1915, *[or under section 32 of the Government of 
India Act, 1935,] for the signification of His Majesty’s pleasure thereon, then, 
if no later date is expressed, it shall come into operation, if assented to by. Has 
Majesty, on the day on which that assent is duly notified.] 


Coming into operation of 
enactment. 


LEG. KEF. 

*The words c ^British India”, “Govern- 
ment of India,” “High Court” and “Local 
Gofvermpient” omitted by A»0., 1987. 

* Words “‘Her Majesty’ or'tbe Queen’” 


omitted by Act XVm of 1919. 

Substituted byA.O., 1937. 

4 Added by ibid. 

8 Substituted by Act XXIV of 1917. 
8 Inserted by A.O., 1937 . 
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(3) Unless the' contrary is expressed, a l [Central Act]' or Regulation 
shall be construed as coming into operation immediately on the expiration of 
the day preceding its commencement. 

S [5-A. Where any Act made by the Governor-General under section 44 
of the Government of India Act, 1935, is not ex- 

■GoSof-G^raTAcT P re f se .? t0 co . m f “ to operation on a particular day 

xt shall come into operation on the date on which it is 
•enacted by the Governor-General.] 

6. Where this Act, or any 1 [ Central Act] or Regulation made after the 
T?*. + . _ < commencement of this Act, repeals any enactment 

Meet ot rep . hitherto made or hereafter to be made, then, unless a 

different intention appears, the repeal shall not — 

(а) receive anything not in force or existing at the time at which the 
repeal takes effect ; or 

(б) affect the previous operation of any enactment so repealed or any- 
thing duly done or suffered thereunder ; or 

(c) affect any right, privilege, obligation or liability acquired, accrued or 
incurred under any enactment so repealed; or 

(d) affect any penalty, forfeiture or punishment incurred in respect of 
any offence committed against any enactment so repealed; or 


LEG. REF. 

x Substituted by A.O., 1937. 
2 Inserted by A.O., 1937. 


Sec. 5, Cl. (3) Cf. sec. 36 (2) of the 
Interpretation Act, 1889 (52 and 53 Vic., c. 
*63) . 1939 A.L.J. 7=1939 All. 154. As to 
power to make rules between the passing 
and commencement of an Act which does 
not come into force at once, see sec. 22, 
infra . Section applies only to offences and 
'Sentences passed under Acts which came into 
force after General Clauses Act came into 
force. L.B.R. (1872-1892) 473; not to Acts 
and Regulations passed prior to passing of the 
Act. Rat. 57. See also 9 N. L. R. 49; 
1939 A.L.J. 7=1939 All. 154. 

Sec. 6.—C/. sec. 38 of the Interpretation 
Act, 1889 (52 and 53 Vic., c. 63) . As to 
the effect and application Ol the section, see 
15 R.D. 757=12 L.R. (Rev.) 351; 15 R.D. 
710. This section applies only to cases 
where the change in the law is the result of 
the repeal of an enactment and does not ex- 
tend where it is due to an addition to it. 13 
I.C. 264=5 S.L.R. 184 (22 C. 767, Foil.). 
See also 58 A. 495. According to sec. 6 the 
rights that have become secured under the 
old Act cannot be the subject of fresh re- 
examination in the light of subsequent legis- 
lation. 1939 A.L.J. (Supp.) 49=1939 
R.D. 303. It is doubtful if an ppplication 
for setting aside an ex parte decree comes 
under a right of privilege under sec. 6. 37 

I.C. 292=101 P.R. 1916. In the event of 
its being deemed to be a right, its acquisi- 
tion must be under the C. P. Code and not 
-under the Limitation Act. (Ibid.) A 
vested right under the old Code which had 
been repealed by the new Code is saved by 
sec. 6 if the right had already vested be- 
fore the coming into force of the new Code. 

•9 I.C. 337=14 O.C. 10; 8 Pat.L.T. 397. A 
C.C.M. — 333 


new law of limitation or an amendment of 
sudi law cannot divest a person of a vested 

oI i law - 1936 A.L.J. 1373 
=1936 All. 858. See also 20 C.W.N. 952= 

o . Ll C L 27; l P -k- jr - 214; 97 I-C. 607=1926 
Pat. 561. The Defence of India Rules are 
not a Central Act or a Regulation within 
the meaning of sec. 6, General Clauses Act 
and nothing in that Act nor r. 3 (1). De- 
fence of India Rules can extend the scape 
of sec. 6, General Causes Act. 23 Pati 
240=19^ P.W.N. 147=A.I.R. 1944 Pat. 
2 *'- Offence under Newspaper Control Order, 
1^42 Prosecution after News Paper Control 
/fnft ft vt? ^ ai P e “to force is maintainable. 

295=55 L -W. 470= (1943) 
Mad. 521. ' 

Cl. (6) . — An acknowledgment of liability 
only extends the period of limitation and 
does not confer title and is not a thing done 
within sec 6 (6) of the Act. 35 All. 227= 
40 I. A. 74=25 M.LJ. 131 (P.C.) (affirm- 
ing 32 A. 38=6 A.L.J. 931). 

Cl. (c) . — Where an execution sale was 
held under the old C. P. Code, 1882, the auc- 
tion-purchaser had a contingent right to sue 
for recovery of the purchase money in cast 
the judgment-debtor had no saleable inter- 
est. 45 I.C. 109=40 M. 1009. The right 
is not affected by the new provision of O. 
21, R. 93 which negatives a right of suit id 
such a case. (Ibid.) An agreement execu- 
ted when Agra Tenancy Act, II of 1901, wag 
in force is not affected by the repeal of that 
Act. A document takes effect from the date 
of its execution, not of its attestation Or 
registration. 14 L.R. 108 (Rev.)=17 R. 
D. 83. 

Cl. (d ) . — Offence may be tried Under re- 
pealed enactment if committed while the old 
Act was in force. 7 M.H.C.R. App. 89== 

1 Weir 781. 
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(e) affect any investigation, legal proceeding or remedy in respect of any 
such right, privilege, obligation, liability, penalty, forfeiture or punishment as- 
aforesaid; and any such investigation, legal proceeding or remedy may 
be instituted, continued or enforced, and any such penalty, forfeiture or punish- 
ment may be imposed as if the Repealing Act or Regulation had not 
been passed. 

1 [6-A. Where any “[Central Act] or Regulation made after the commence- 
ment of this Act repeals any enactment by which the 
textual jmojdment jTaS ^ of any “[Central Act] or. Regulation was amend- 
or Reg ulation ed by the express omission, insertion or substitution. 

of any matter, then, unless a different intention ap- 
pears, the repeal shall not affect the continuance of any such amend- 
ment made by the enactment so repealed and in operation at the time of such 
repeal.] 

7. ('1) In anv “[Central Act] or Regulation made after the commence- 

Revival of repealed enact- °. f . Ais }t sba “ be pessary, for the purpose 

meats. of reviving, either wholly or partially, any enactment 

wholly or partially repealed, expressly to state that 

purpose. 

(2) This section applies also to all “[Central Acts] made after the third 
day of January, 1868, and to all Regulations made on or after the fourteenth 
day of January, 1887. 

*[8. (1)J Where this Act, or any “[Central Act] or Regulation made after 


LEG REF 

1 Added by Act XIX of 1936. 

2 Substituted by A.O., 1937. 

3 Re-numbered as sec. 8 (1) and d- (2) 
added by Act XVIII of 1919. 

Cl. (e) . — See 58 All. 495=160 I.C. 277= 
1936 A. 3. The rule laid down in sec. 6 (e) 
applies to those cases only, where an Act or 
Ordinance has been repealed by a subsequent 
enactment. It has no reference to tempor- 
ary or expiring statutes which automatically 
lapse at a certain date, or on the happening 
of a certain contingency, without fresh le- 
gislation. 43 P.L.R. 103=1941 Lah. 175= 
I.L.R. (1941) Lah. 773. Trial of criminal 
cases to be in accordance with rules in force 
at time of commencement. 6 M. 836; what 
is a legal proceeding, 16 C. 267; indudes 
both judidal and ministerial. 15 C. 357. 
Sanction obtained before amendment of sec. 
195, C. P , Code, in 1923 — Amending Act 
abolishing provision as to sanction and revo- 
cation, effect of. See 91 I.C. 395=1925 M. 
91L An agreement executed when Act II 
of 1901 was in force is not affected by the 
xepral of that Act. It is contrary to the long 
established practice of the Board to enter- 
tain appeals which have no relation to ex- 
isting rights created or purported to be 
creatwl; the Judicial Committee would there- 
fore dedine to hear arguments as to the vali- 
dity of an Act which has, since the dedsion 
of the Court below, been repealed and can- 
not, therefore, be brought into operation — 

vmo ,"L? f ,„ no Practical interest. 

1989 M.W.N. 142=1939 P.C. 53 (P.C.). 


O AND CHJ : Applicability to teat- 
porary Ordinances. — No doubt the General 
Clauses Act would certainly be applicable to 
the two Ordinances 2 and 10 of 1932 but 
s ? c ' 6 is applicable to a case where a pre- 
vious Ordinance has been “repealed” by a 
subsequent Ordinance or by a subsequent 
Act and would not necessarily apply to a 
case where a temporary Ordinance automa- 
tically . expires after the period, during 
which it is in operation, is over. Hence 
although sec. 30 makes the Act applicable to 
the Or dinan ces, sec. 6 has no application to 
such temporary Ordinances. (1933 Cal. 280 
0F St B) 1933 A - L * J - 8 7S=1933 All. 669 

Sec. 6^A.— -Effect of the section on sec. 7 

(1938) 2 M m LJ 86l *”“*"“* Act ' ^ 

Art^tRao ~7£?‘ s | C c, 1 L? f tiie Interpretation 
Act, 1889 (52 and 53 Vic., c. 63) . 

Repeal of a Repealing Enactment — Ef- 

Ari T n°r F ;ihZ The r ere repeaI of a Repealing 

Act or the repealing portion of a Rep ealing 
aS ^?^L aot ’ revive the original 

78?-7 Mw re c? ea i ed Potion thereof. 1 Weir 
25 P App< ?• ah ° 6 M. 336 ; 

7 The repeal of a statute repealing 

a certain enactment does not revive 
the repealed enactment. The law on this- 
point as embodied in sec. 7 of Act X of 1897' 
w w S E '?? laad - 25 C. 333=2 C. 

A^ipO 11 (12 14 B * 3 81 . Re*- “d 

Sec. 8.— CjF. sec. 38 (1) of the Interpre- 
tation Acf, 1889 (52 and ,53 Vic., c. 63) . See 
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the co mmen c ement of this Act, repeals and re-enacts, 
Construction of referen- ^ith or without modification, any provision of a 
ces to repealed enactments. f ormer enactment, then references in any other enact- 
ment or in any instrument to the provision so repealed shall, unless a dif- 
ferent intention appears, be construed as references to the provision so re- 
enacted. 

2 [(2) Where any Act of Parliament repeals and re-enacts, with or with- 
out modification, any provision of a former enactment, then references in any 
a [ Central Act,] or in any Regulation or instrument to the provision so repealed 
shall, unless a different intention appears, be construed as references to the 
provision so re-enacted.] 


9. (1) In any *[ Central Act] or Regulation made after the commencement 

of this Act, it shall be sufficient, for the purpose of 
Cornmenceinent and ter- excluding the first in a series of days or any other 
mma on o . period of time, to use the word “from” and, for the 

purpose of including the last in a series of days or any other period of time, to 
use the word “to”. 

(2) This section applies also to all 2 [Central Acts] made after the third 
day of January, <1868, and to all Regulations made on or after the fourteenth 
day of January, 1887. 


10. (1) Where, by any 2 [Central Act] or Regulation made after the 

- ... £ .. commencement of this Act, any act or proceeding is 

Computation of time. direc ted or allowed to be done or taken in any Court 

or office on a certain day or within a prescribed period, then, if the Court or 
office is closed on that day or the last day of the prescribed period, the act or 
proceeding shall be considered as done or taken in due time if it is done or 
on the next day afterwards on which the Court or office is open: 


Provided that nothing in this section shall apply to any act or proceeding 
to' which the Indian Limitation Act, 1877, applies. 

(2) This section applies also to all 2 [Central Acts] and Regulations made 
on or after the fourteenth day of January, 1887. 


LEG. REF. 
^See footnote 3, page 2658. 
3 Substituted by A.O., .1937. 


a similar provision in sec. .3 of the Code of 
Cr imin al Procedure (V of 1898) . An 
amending section cannot be said to take re- 
trospective effect so as to validate a pend- 
ing action which would otherwise be barred 
under the old section. 35 C.'W.N. 1147. An 
order of Government delegating its powers 
under a rule of the Defence of India Act to 
District Magistrates is not, an "instrument” 
or an enactment within the meaning of sec. 
8 (1) of this Act. A delegation cannot 
therefore be deemed to cover the delegation 
of such powers as might thereafter be 
brought into existence for the first time by 
re-enactment of the rules. 46 Bom.L.R. 495 
=A. I. R. 1944 Bom. 259=I.L,R. (1945) 
Bom. 103. 


Sec. 9. — This section would not apply in 
terms to a decree or order of Court, but it 
is desirable that for the sake of uniformity 
the same interpretation should be given to 


an expression occurring in a judicial order 
as would be given to it in a statute. I.L.R. 
(1938) Bom. 734=40 Bom.L.R. 892=1938 
Bom. 447. 

Sec. 10 . — See Madras General Clauses. 
Act (Madras Act I of 1891), sec. 11, See 
2 Weir 200; 22 C. 176. This section is 
applicable to those cases where period of 
limitation has been given in the section and 
to the condition put in the decree. 41 A. 
47=48 I.C. 353. This section does not 
apply to the period of grace allowed by sec. 
31 (1) of the Limitation Act. 36 B, 268= 
12 I.C. 811. When a certain day is fixed 
for complying with an order of the Court 
the party is entitled to have reasonable op- 
portunity of presenting his case or substan- 
tiating it in the proper course. 35 I.C. 650. 
Sec. 10 does not apply to an application 
under sec. 54 of the Provincial Insolvency 
Act, though the same result is achieved by 
sec. 4 of the Limitation Act. 1933 M.W.N. 
1049. Sec. 10 applies to a case in which 
an act is allowed or ordered to be done by 
an Act of the Legislature; it does not ap- 
ply to an ,act ordered to be .done by a com- 
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Measurement of 
<ces. 


11 . in the measurement of any distance, for the purposes of any x [ Central 
Act] or Regulation made after the commencement of 

distan- Aig J Act} tha. t distance shall, unless a different inten- 
tion appearsy be measured in a straight line on a 

horizontal plane. . 

12. Where, by any enactment now in force or hereafter to be m force, any 

duty of customs or excise, or in the nature thereof. 
Duty to be taken pro rata leviable on any given quantity, by weight, measure 
in enactments. or va i ue 0 f any goods or merchandise, then a like 

■duty is leviable according to the same rate on any greater or less quantity. 

13. In all 1 ['Central Acts] and Regulations, 
Gender and number. unless there is anything repugnant in the subject or 

context— 

(il) words importing the masculine gender shall be taken to include 
females ; and 

(2) words in the singular shall include the plural, and vice versa . 

2 [13- A. In all ^Central Acts] and Regulations, references to the Sove- 
reign or to the Crown shall, unless a different inten- 
References to the Sove- appears, be construed as references to the Sove- 

reign ‘ reign for the time being.] 

Powers and Functionaries. 

14. (1) Where, by any x [ Central Act] or Regulation made after the 

commencement of this Act, any power is conferred 
Powers conferred to be *[* * * *], then, 4 [unless a different intention 
exercisable from time to appears,] that power may be exercised from time to 
tmie ‘ time as occasion requires. 

(2) This section applies also to all Central Acts,] and Regulations made 
on or after the fourteenth day of January, 1887. 

15. Where, by any 1 [ Central Act] or Regulation, a power to appoint any 

person to fill any office or execute any function is 
Power to appoint to in- conferred, then, unless it is otherwise expressly 
power to appomt ex ~ provided, any such appointment, if it is made after 
°^ ct0 * the commencement of this Act, may be made either 

by name or by virtue of office. 

16. Where, by any ^Central Act] or Regulation, a power to make any 
appointment is conferred, then, unless a different 
intention appears, the authority having “[for the 
time being] power to make the appointment shall also 
have power to suspend or dismiss any person 

1 [whether by itself or any other authority] in exercise of that 


Power to appoint to in- 
dude power to suspend or 
dismiss. 


appointed 

power. 


LEG. REF. 

* Substituted by A.O., 1937. 

2 Inserted by Act XVIII of 1919. 
•Omitted by A.O., 1937. 

4 Inserted by ibid . 

•Inserted by Act XVIII of 1928. 
4 Substituted for *by it* ibid. 


promise decree. 17 Pat. 191=19 Pat.L.T. 
825=1938 Pat. 451. As to applicability of 
section to petitions under Provincial Insol- 
^pcy Act, see 1942 A.LJ. 592 (F.B.). 

• Jnc.’iML-rrC/. sec. 34 of the Interpretation 
Act, 188* (5& and 53 Vic., c. 63). 


Sec, 12. — As to definition of “enactment,” 
see sec. 3, sub-sec. (17), supra . 

Sec. 13: Words in Singular Number. — 
The General Clauses Act provides that words 
in the singular shah indude the plural and 
vice versa; this provision applies only where 
there is nothing repugnant in the subject or 
context. 33 C. 292=10 C.W.N.' 32. The 
word person” in Cr. P. Code, secs. 234 and 
23? d oes not indude “persons”. 63 I.C. 449 
—19 A.L.Jv 798. 

Sec. 15.-— similar provision in sec 39 
189$)* Procedure (V of 
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S. ai] 


The General Clauses 


Act- (X op 1897 ). 


17. (1) In any ’[Central Act] or Regulation made after the commence- 

, . ment of this Act, it shall be sufficient, for the pux- 

Substitutron of function- of vacating the application of a law to every 

person or number of persons* for the tame 
executing the functions of an office, to mention the official title of the officer 
at present executing the functions, or that of the officer by whom the functions 
are commonly executed. 

(2) This section applies also to all ’[Central Acts] made after the third 

day of January, 1868, and to all Regulations made on or after the fourteenth 

day of January, 1887. 

18. (11 In any ’[Central Act] or Regulation made after the commence- 

ment of this Act, it shall be sufficient, for the purpose 
Successors. 0 f indicating the relation of a law to the successors 

of any functionaries or of corporations having perpetual succession, to express 
its relation to the functionaries or corporations. # 

(2) This section applies also to all ’[Central Acts] made after the third 

day of January, 1861, and all Regulations made on or after the fourteenth 

day of January, 1887. . 

19. (1) In any 1 [Central Act] or Regulation made after the commence- 

ment of this Act, it shall be sufficient, for the purpose 
Official chiefs and sub- c f expressing that a la\v relative to the chief" or supe- 
ordmates. rior Q £ ^ 0 f£ ce shall apply to the deputies or sub- 

ordinates lawfully performing the duties of that office in the place of their 
superior to prescribe the duty of the superior. 


(2) This section applies also to all a [ Central Acts] made after the third 
day of January, 1868, and to all Regulations made on or after the fourteenth 
day of January, 1887. 

Provisions as to Orders, Rules, etc., made under Enactments. 


20. Where, by any 1 [ Central Act} or Regulation, a power to issue any 

. * [notification], order, scheme, rule, form, or bye4atar 

Construction of orders, { s conferred, then expressions used in the ’[notifica- 
ete.,^ issued under enact- tkm]> order> sdl€mej ^ foralj or bye-law if it is 

made after the commencement of this Act, shall, 
unless there is anything repugnant in the subject or context, have the same 
respective meanings as in the Act or Regulation conferring the power. 

21 . Where, by any ’[Central Act] or Regulation, a power to [issue 'noti- 

fications ] 8 orders, rules or bye-laws is conferred. 
Power to make to in- then that power includes a power, exercisable in the 
add ’ . like manner and subject to the like sanction and con- 
orders^ rules 7 or by-laws!™’ ditions (if any), to add, to amend, vary or rescind any 

‘[notifications], orders, rules or by-law so ’[issued]. 




LEG. REF. 

1 Substituted by A.O., 1937. 

2 Inserted by Act I of 1903, sec. 3 — Cf. 
sec. 32 of the Interpretation Act, 1889 (52 
and 53 Vic., c. 63), and sec. 10 of the Mad. 
ras General Causes Act (Madras Act I of 
1891) . 

3 Substituted by Act I of 1903, sec. 3. 1 

4 Inserted by Act I of 1903. 


Sec. 17 (1) . — It is competent to an acting 
Magistrate to grant sanction for the pro- 
secution of an offence wherever the perma- 
nent Magistrate could have done so. 42 M. 


69=35 M.L.J. 736=49 I.C. 161. 

Sec. 21. — Cf. sec. 32 (3) of the Interpre- 
tation Act, 1889 (52 and 53 Viet., c. 63). 
The Inspector of Factories approving a sys- 
tem of working a particular factory can, 
under sec. 21, cancel the approval. 59 I.C. 
857=22 Cr.L.J. 153. But where an appeal 
is pending from the order of cancellation, it 
is not desirable, so long as the appeal is- 
pending, to institute a criminal prosecution 
in respect of the factory having "been work- 
ed in contravention of the order of cancella- 
tion. 59 I.C. 857=22 Cr.L.J. 153. 


*662 


The Civil Court Manual (Imperial Acts). 


[S. 22 


laws and issuing of orders 
between passing and com- 
mencement of enactment. 


22. Where, by any 1 [Central Act) or Regulation which is not to come 
into force immediately on the passing thereof, a 

Making of rules or bye- power is conferred to make rules or by-laws, or to 

issue orders with respect to the application of the 
Act or Regulation, or with respect to the establish- 
ment of any Court or office or the appointment of any 
Judge or officer thereunder, or with respect to the person by whom, or the time 
when, or the place where, or the manner in which, or the fees for which, any- 
thing is to be done under the Act or Regulation, then that power may be exer- 
cised at any time after the passing of the Act or Regulation; but rules, bye-laws 
or orders so made or issued shall not take effect till the com men cement of the 
Act or Regulation. 

23. Where, by any 1 [Central Act] or Regulation, a power to make rules 
or bye-laws is expressed to be given subject to the 
condition of the rules or bye-laws being made after 
previous publication, then die following provisions 
shall apply, namely: — 

(1) the authority having power to make the rules or bye-laws shall, 
before making them, publish a draft of the proposed rules or bye-laws for the 
information of persons likely to be affected thereby; 

(2) the publication shall be made in such manner as that authority 
deems to be sufficient, or, if the condition with respect to previous publication 
so requires, in such maimer as the Central Government or the Provincial Govern- 
ment prescribes ; 

(3) there shall be published with the draft a notice specifying a date on 
Or after which the draft will be taken into consideration; 


Provisions applicable to 
making of rules or bye- 
lawf after previous publi- 
cation. 


(4) the authority having power to make the rules or bye-laws, and where 
the rules or bye-laws are to be made with the sanction, approval or concurrence 
of another authority, that authority also, shall consider any objection or sugges- 
tion which may be received by the authority having power to make the 
rules or bye-laws from any person with respect to the draft before the date so 
specified ; 

(5) the publication in the Official Gazette of a rule or bye-law purport- 
ing to have been made in exercise of a power to make rules or bye-laws after 
previous publication shall be conclusive proof that the rule or bye-law has been 
duly made. 

24. Where any x [ Central Act] or Regulation is after the commencement 




LEG. REF. 

1 Substituted by A.O., 1937. 


Sec. 22.— Cf. sec. 37 of the Interpretation 
Act, 1889 (52 and 53 Vic., c. 63). Where 
a notification was made under sec. 3 of the 
Provincial Insolvency Act of 1907 investing 
certain officer with certain powers, the same 
remains in force without a fresh notification 
under the Act V of 1920, as sec. 3 has been 
re-enacted word for word in the new Act. 
80 I.C. 858=1925 C. 335, Where the ac- 
cused, who had kept in their compound a 
larger number of cattle than they were per- 
mitted to do under the bye-laws framed under 
sec. 142 (r) of the Municipal Act, were ac- 
quitted by die Magistrate on the ground that 
hS* Sec. 10 of Act I of 1931, sec. 142 (r) had 
been deleted, • with the result that the bye- 
laws were no longer in force. Held, 


that sec. 9 of Act I of 1931 re-enacted the 
provisions of sec. 142 (r) in sec. 124 (a) of 
the Act and though no fresh bye-laws had 
been made under sec. 124 (a), the bye-laws 
made under sec. 142 (r) should be deemed to 
have been made under the re-enacted pro- 
visions under sec. 24 of the General Clauses 
Act (I of 1898) and so in force throughout 
and the acquittal of the accused was errone- 
ous. 11 R. 532=1934 R. 12. Subsequent 
passing of the Registration Act, 1908 — Effect 
— Notification exempting agricultural liases. 
28 I.C. 577=12 A.L.J. 792. Notifications 
under earlier Acts continue in force by im- 
plication. 32 C.W.N. 576. 

Sec. 24, — An ordinance is not a n enact- 
ment and an ordinance which has expired, is 
nqt an enactment which is repealed. A.I.R. 
1941 Rang. 1. As to the applicability and 
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Continuation of orders 
etc., issued under enact- 
ments repealed and re-en- 
acted. 


of this Act, repealed and re-enacted with or without 
modification, then, unless it is otherwise expressly 
provided, any 1 [appointment, notification] order; 

scheme, rule, form or bye-law, x [made or] issued 
under the repealed Act or Regulation shall, so far as 
it is not inconsistent with the provisions re-enacted, continue in force, and be 
deemed to have been x [made or] issued under the provisions so re-enacted, 
unless and until it is superseded by any 1 [appointment, notification], order 
scheme, rule, form or bye-law 1 [made or] issued under the provisions so re- 
enacted 2 [and when any 8 [Central Act] or Regulation, which, by a notification 
tinder' section S or S-A of the Scheduled Districts Act, 1874* or any like law, 
has been extended to any local area, has, by a subsequent notification, been 
withdrawn from and re-extended to such area or any part thereof, the provi- 
sions of such Act or Regulation shall be deemed to have been repealed and re- 
enacted in such area or part within the meaning of this section]. 

Miscellaneous. 

25. Sections 63 to 70 of the Indian Penal Code and the provisions of the 

Recovery of fines Code of Criminal Procedure for the time being in 

force in relation to the issue and the execution of 
warrants for the levy of fines shall apply to all fines imposed under any Act,, 
Regulation, rule or bye-law, unless the Act, Regulation, rule or bye-law contains 
an express provision to the contrary. 

26. Where an act or omission constitutes an offence under two or more 

•d . . _ . M enactments, then the offender shall be liable to be 

pun^ble under two or prosecuted and punished under either or any of those 

more enactments. enactments but shall not be liable to be punished 

twice for the same offence. 


LEG. REF. 

1 Inserted by Act I of 1903, sec. 3. 

2 Inserted by Act XVII of 1914— C/. sec. 
18 of the Madras General Clauses Act (Mad- 
ras Act I of 1891). 

* Substituted by A.O., 1937. 

4 Repealed by A.O., 1937- 


scope of sec. 24, see also 43 Bom.L.R. 99= 
1941 Bom. 100 (sec. 24 would come into ope- 
ration where a Central Act or Regulation has 
been repealed and re-enacted, and neither a 
Central Act or Regulation would include a 
rule made under an Act) . 

Sec. 25 . — See now sec. 386, et seq of the 
Code of Criminal Procedure (Act V of 1898) . 
See L.B.R. (1893-1900) 385; L.B.R. (1898- 
1900) 494; 1 L.B.R. 150: Mere temporary 
rights of a tenant-at-will to reap the produce 
as tenants are not “immovable property**. 1 
L. 567=58 I.C. 321. Sec. 25 if controls 
Sugarcane Act — Power of Court to award im- 
prisonment . in default of payment of fine. 
See 17 Pat.L.T. 806. 

Sec. 26.— As to definition of ‘Soffence”, 
see supra , sub-sec. (37) of sec. 3. L.B.R. 
218 (F.B.). Where an act is punishable 
under a special law and also under a general 
statute, the offender can be proceeded with 
under either or both, but cannot be punished 
twice for the same act. Where there is no- 
thing in the special Act to exclude the opera- 
tion of the general criminal law, it cannot be 
inferred that there was an intention on the 
part of the legislature to exclude it. 53 A. 


642=1932 A. 18. Where the accused was 
found in possession of a stolen revolver with- 
out licence, there is no legal .bar to his being 
charged and convicted for two offences, one 
under sec. 411 of the Penal Code and the 
other under sec. 19 of the Arms Act. The 
offence under the latter section is the posses- 
sion of a revolver without licence; that under 
the former is the possession of an article 
knowing it to be stolen. It is immaterial that 
the article in both cases happens to be a re- 
volver. 1933 A.L.J. 523=1933 A. 461, 
Where an act for the abetment of which con- 
viction takes place is not a separate offence 
under the Penal Code but is an offence ex- 
clusively under the Salt Act, 1882, sec. 26 of 
the General Clauses Act is inapplicable. 
1930 O. 497. As to permissibility of separate 
prosecutions in respect of different charges, 
see (1944) 1 M.L.J. 120, 

Criminal Trial. — No two punishments 
can be inflicted for the same act, though 
under two enactments. 76 I.C. 689=25 Cr. 
L.J. 225. See also 33 Bom.L.R. 648=1931 
B. 409; 53 A. 642; 1941 M.W.N. 765 (con- 
viction under sec. 352, Penal Code and sec. 
3 (12) of Madras Town Nuisances Act). But 
the Court can impose a sentence of imprison- 
ment in default of payment of fine imposed* 
for breach of a statutory rule. 58 C. 1293 
=35 C.W.N. 865. Where a special enact- 
ment deals with an offence similar to the 
offence which is dealt with by a general en- 
actment it does not follow that the provisions 
of the general enactment are repealed tc* 
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“serve” or either of the expressions, "give” or 
or any other expression is used, then, unless a different intention 


. . 27. Where any 1 [Central Act] or Regulation made after the commence- 
. _ - ment of this Act authorizes or requires any docu- 

J*— of service by ment t0 serve d by post, whether _ the expression 

“send" - __ v 

appears, the service shall be deemed to be effected by properly addressing, pre- 
paying and posting by registered post, a letter containing the document, and 
unless the contrary is proved, to have been effected at the time at which the 
letter would be delivered in the ordinary course of post. 

28. (d) In any ^Central Act] or Regulation and in any rule,_ bye-law, 

. instrument or document made under, or with refer- 

Citation of enactments. ence an y Act or Regulation, any enactment 

may be cited by reference to the title or short title (if any) conferred thereon 
or by reference to the number and year thereof, and any provision in an enact- 
ment may be cited by reference to the section or sub-section of the enactment 
in which the provision is contained. 

(2) In this Act and in any 1 [Central Act] or Regulation made after the 
commencement of this Act, a description or citation of a portion of another 
enactment shall, unless a different intention appears, be construed as including 
the word, section or other part mentioned or referred to as forming the begin- 
ning and as forming the end of the portion comprised in the description or 

citation. 

29. The provisions of this Act respecting the construction of Acts, Regula- 

„ . - . , tions, rules or bye-laws made after the commencement 

misrules 1- anTby-lawt ’ of this Act shall not affect the construction of any 

Act, Regulation, rule or bye-law made before the com- 
mencement of this Act, Regulation, rule or by-law made after the commence- 
ment of this Act. 

2 [30. In this Act, the expression ^“Central Act”] wherever it occurs,. 

except in section 5, and the word ‘Act’ in clauses (9), 
of Act to (12), (38), (48) and (SO) of section 3 and in section 

‘ * c ' 25 shall be deemed to include an Ordinance made and 


LEG. REF. 

1 Substituted by A.O., 1937. 

* This section was inserted by Act XVII 
of 1914. 


tibat extent. 18 Cr.L.J. 992=42 I.C. 608. 
The prosecution in such -a case may lie und er 
either but not both of those enactments. 42 
I.C. 608 (22 C. 131 at 139, Dist.). Where 
a person illegally sold a certain quantity of 
opium and retained possession of the resi- 
due after the sale, separate sentences for pos- 
session and sale under the Opium Act and the 
Bihar and Orissa Excise Act do not contra- 
vene sec. 26 of the Act. 44 I.C. 974=3 P. 
L.J. 433. Where one Act constitutes two of- 
fences, separate punishment for each offence 
can be inflicted only if both offences are 
against the same law. I P.L .J. 373=38 I. 
C, 433. Section has nx> application if the of- 
fences are distinct. 138 I.C. 491=1932 M. 
537. When the petitioner has been convicted 
for disobeying a previous notice to produce 
% child for vaccination, he cannot once more 
be convicted on the same facts under the same . 
stib-section for failure to comply with a second 
notice,. to discontinue his breach of the pre- 
vious notice. 131 I.C. 156=1931 Mad. fel 


=60 M.L.J. 299. Offence falling under sec. 
24 of Cattle Trespass Act, 1871, and also 
under sec. 380, I. P. Code — Procedure. See 
1930 M.W.N, 529=1931 M. 18. 

Sec. 27. — Cf. sec. 26 of the Interpretation 
Act, 1889 (52 and 53 Vic., c. 63), See 24 
I.C. 437=16 Bom.L.R. 204. 

Presumption regarding Letter sent by 
Post. — Sec. 63, Income-tax Act is to be read 
along with sec. 27, General Clauses Act. 
The words “unless the contrary is proved” in- 
sec. 27 refer both to the service and the* 
time. Consequently, when a notice has been 
posted properly addressed and pre-paid in* 
a register cover, the presumption raised even 
as regards the service is not conclusive but 
is rebuttable. 54 All. 548=1932 A.L.JL 409 
=1932 All. 374. 

Sec. 28. — Cf. sec. 35 of the Interpretation 
Act, 1889 ( 52 and 53, Vic., c. 63). Short 
title has been conferred on the Unrepealed 
General Acts of the Governor-General in Coun- 
cil which had previously no short title — See 
The Indian Short Titles Act (XIV of 1897). 

Sec. 29. — Cf. sec. 40 of the Interpretation 
Act, 18&9 (52 and .53 Viet., c. 63). 

Secs. 30 and 6: Applicability — Tem- 
porary Ordinances . — No doubt the General 
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promulgated by the Governor-General under section 23 of the Indian Councils 
Act, 1861] 1 [or section 72 of the Government of India Act, 1915] 2 [or section- 
42 or section 43 of the Government of India Act, 1935.] 

30 -A. [******♦]. Rep. by A.O., 1937. 

31 . [****** *]. Rep, by A.O., '1937. 


THE SCHEDULE. 

Repealed by Act I of 1903, S. 4 and Sch> III. 


THE GENEVA CONVENTION IMPLEMENTING ACT (XIV OF 

1936 ). 

[2 7th October , 1936. 

An Act to implement Article 28 of the Geneva Convention of the 
2 7th day of July, 1929. 

Whereas India was a signatory to the International Convention for the 
Amelioration of the Conditions of the Wounded and Sick in Armies in the 
Field, drawn up in Geneva and dated 27th day of July, 1929; 

And whereas it is necessary to provide for the discharge of the obliga- 
tions imposed by Article 28 of that Convention in so far as provision has not 
been made by die Geneva Convention Act, 1911; 

It is hereby enacted as follows : 

1. (1) This Act may be called The Geneva 

Short title and extent. CONVENTION IMPLEMENTING Act, 1936. 

(2) It extends to the whole of British India, including British Baluchis- 
tan and the Sonthal Parganas. 

2. No person shall use for the purposes of his trade or business or for 

_ , . . _ . . any other purpose whatsoever any sign constituting 

tatioM Df 10 emble^ Se o£° Red a colourable imitation of the heraldic emblem of the 
Cross on white ground. red cross on a white ground formed by reversing the 

federal colours of Switzerland. 

3. No person shall use for the purposes of his trade or business the 
'Prohibition of use of heraldic emblem of the white cross on a red 

emblem of White Cross on ground, being the federal colours of Switzerland, or 
red ground or imitations any sign constituting a colourable imitation of that 
thereof. heraldic emblem. 

4. Any person contravening the provisions of S. 2 or S. 3 shall be punish- 

able with fine which may extend to fifty rupees, and 
Penalty. _ when such contravention is committed by a company, 

association or body of individuals, then, without pre- 
judice to the liability of such company, association or body, every member there- 
of who is knowingly a party to the contravention shall be liable to the life 
penalty. 

5. No Criminal Court shall take cognizance of any offence punishable 

Previous section for tmder this Act except with the previous sanction of 

prosecution. . ^ the [Central Government] ®[* *]. 

6. Nothing in the foregoing sections shall affect the right of any person,. 


LEG. REF. 

1 Inserted by Act XXIV of 1917. 

2 Inserted by A.O., 1937. 

8 The words “or the Local Government” 
omitted by A.O., 1937. 


Clauses Act would certainly be applicable to 
the two Ordinances 2 and 10 of 1932, but 
sec. 6 is applicable to case where a previous 
Ordinance has been “repealed” by a subse- 
quent Ordinance or by a subsequent Act and 
would not necessarily apply to .a case where 
a temporary Ordinance automatically expir- 
C.C.M. — 334 


ed after the period, during which it is in 
operation is over. Hence although sec. 30* 
makes the Act applicable to the Ordinances, 
sec. 6 has no application to such temporary 
Ordinances. (1933 Cal. 280, List.) 145 I-C. 
683=34 Cr.L.J. 1030=1933 A.L.J. 875= 
A.I.R. 1933 All. 669 (F.B.). An ordinance 
framed under sec. 72 of the Government of 
India Act, 1915, read with sec. 315 of the 
Government of India Act, 1935, is a “Cen- 
tral Act” for the purpose of the definition of 
that term in this section (1946) 1 M.L.J. 145. 
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to continue to use for a period of two years from the 
commencement of this Act any sign or emblem which 
Saving. it was no t unlawful for him to use at the commence- 

ment of this Act. 


THE GOVERNMENT BUILDINGS ACT (IV OF 1899). 1 

[Sec. A' Rep. in pt Act X of 1914; Am. Act, XXXVIII of 1920; Declared in 
force in the Sonthal Parganas Reg. Ill of 1872, Sec. 3 as amended by Reg . 
Ill of 1899, Sec. 3; Declared in force in British Baluchistan Reg . II of 
1913, Sec. 3.] 


! [3ri February , 1899. 

An Act to provide for the exemption from the operation of municipal building 
laws of certain buildings and lands which are the property , or in the occu- 
pation, of the Government and situate within the limits of a municipality . 
Whereas it is expedient to provide for the exemption from the operation 
of municipal building laws, of certain buildings and lands which are the proper- 
ly, or in the occupation, of the Government and situate within the limits of a 
municipality; It is hereby enacted as follows: — 

Short title, extent and 1.(1) This Act may be called The Govern- 
commencement. KENT BUILDINGS Act, 1899. 

(2) It extends to the whole of British India. [*] 2 

(3) [* * *]* 

2. In this Act the expression "'municipal authority” includes a municipal 
“Municipal authority” corporation or a body of municipal commissioners 

defined. constituted by, or under the provisions of, any law or 

enactment for the time being in force. 

3. Nothing contained in any law or enactment for the time being in force 

to regulate the erection, re-erection, construction. 
Exemption of certain Go- alteration, or maintenance of buildings within the 

S lawi to* "reflate Um ’ ts of ^7 municipality shall apply to any building 
the erection, etc., of build- used . or required for the public service or for any 
ings within municipalities. public purpose, which is the property, or in the occu- 
pation of the 8 [Crown] or which is to be erected 
on land which is the property, or in the occupation of the 8 [Crown] : 

Provided that, where the erection, re-erection, construction or material 
structural alteration of any such building as aforesaid (not being a building 
connected with Imperial defence, or a building the plan or construction of which 
ought, in the opinion of the Government 4 [concerned], to be treated as confi- 
dential or secret) is contemplated, reasonable notice of the proposed work shall 
be given to the municipal authority before it is commenced. 


(1) In the case of any such building as is mentioned in the last preced- 
ing section (not bring a building connected with 
Imperial defence or a building the plan or construc- 
tion of which ought, in the opinion of the Government 
4 [concerned], to be treated as confidential or secret), 
the^ municipal authority, or any person authorized by 
it in this behalf, may, with the permission of the 


4. 


Objections or suggestions 
as to erection, etc., of cer- 
tain Government buildings 
within municipalities how 
to be made and dealt with. 


LEG. REF. 

1 For Statement of Objects and Reasons, 
see Gazette of India, 1896, Pt. V, p. 256; 

°* *k e Select Committee, see ibid.. 
1899; Pt. V, p. 15; and for Proceedings in 
Owned, see ibid., 1899, Pt. VII, pp. 2, 15 
nnd 20. The Act has been declared in force 


in the Sonthal Parganas by the Sonthal Par- 
ganas Settlement Regulation III of 1872, as 
amended by the Sonthal Parganas Justice and 
Laws Regulation, III of 1899, Ben. Code. 

2 Rep. by Act X of 1914, Sch. II. 

8 Substituted by A.O., 1937. 

4 Inserted by A.O., 1937.* 
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Provincial Government previously obtained, but not otherwise, and subject to 
any restrictions or conditions which may, by general or special order, 'be imposed 
by thfe Provincial Government, inspect the land and building and all plans 
■connected with its erection, re-erection, construction or material structural altera- 
tion, as the case may be, and may submit to the Provincial Government a state- 
ment in writing of any objections or suggestions which such municipal authority 
may deem fit to make with reference to such erection,, re-erection, construction or 
material structural alteration. 

(2) Every objection or suggestion submitted as aforesaid shall be con- 
sidered by the Provincial Government, which shall, after such investigation 
(if any) as it shall think advisable, pass orders thereon, and the building referred 
to therein shall be erected, re-erected, constructed or altered, as the case may 
be, in accordance with such orders : 

Provided that, if the Provincial Government overrules or disregards 
any such objection or suggestion as aforesaid, it shall give its reasons for so 
doing in writing. 

(3) [Omitted by the Government of India ( Adaptation of Indian Laws) 
Order, 1937.] 


( 

THE GOVERNMENT MANAGEMENT OP PRIVATE ESTATES 

ACT (X OF 1892). 1 


Year. 

No. | 

1 ! 

Short title. 

1 

| Amendments. 

1892 

X 

The Government Management 
of Private Estates Act, 1892 . 

Repealed in part, XIII of 1898 , S. 18 f 
X of 1914 . 


CONTENTS. 


Sections . 

1. Title, extent and commencement. 

2 . Definitions. 

3. Power to levy rate. 

4. Power to levy special charges. 

5. Saving as to special expenditure. 


Sections . 

6 . Validation of levy of past rates. 

7. Powers to make rules. 

8 . Exemption from jurisdiction of Courts. 

9. [Repealed by Act X of 1914.] 

40 


[25 th October, 1892. 

An Act to provide for the levy of a rate on private estates under the manage- 
ment of the Government to meet the cost of supervision and management . 
Whereas it is expedient to provide for the levy of a rate on private 
estates under the management of the Government to cover the cost of all Govern- 
ment establishments in so far as they are employed in the supervision and manage- 
ment of such estates, other than establishments specially entertained ior any 
particular estate or group of estates, and to meet all contingent expenditure in- 
curred by the Government in connection with such supervision and management; 
it is hereby enacted as follows: — 


LEG. REF. 

1 For Statement of Objects and Reasons, 
see Gazette of India, 1892, Pt. V t p. 14; 
for Report of the Select Committee, see ibid, 
1892, Pt. V, p. 69 and for Proceedings in 
Council, see ibid,, 1892, Pt. VI, p. 73. 

The Act has been declared in force m 
Upper Burma (except the Shan States) by 


the Burma Laws Act, 1898 (XIII of 1898), 
see the First Schedule and sec. 4, Bur. Code. 
The Act has been declared in force in the 
Sonthal Parganas by the Sonthal Parganas 
Settlement Regulation, 1872 (III of 1872), 
sec. 3, as amended by the Sonthal Parganas 
Justice and Laws Regulation, (III of 1899), 
sec. 3, Bengal Code, Vol. I. 
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Definitions. 


'T-fi a 1- (1) This Act may be called The Govern- 

me ana ex . ment Management of Private Estates Act, 1892. 

(2) It extends to the whole of British India, inclusive of *[* * *}_ 
British Baluchistan; *[*] 

(3) [Repealed by Act X of 1914]. 

Definitions un * ess is something repug- 

e*mijons. ^ nant in the subject or context, — 

"immovable property” includes land, buildings, hereditary allow- 
ances, rights to ways, lights, ferries, fisheries or any other benefit to arise out 
of land and things attached to the earth or permanently fastened to anything* 
which is attached to the earth but not standing timber, growing crops or grass; 

(2) “gross income” includes all receipts of every kind in produce or 
cash, except money borrowed, recoveries of principal and the proceeds of sale' 
of immovable property or of movable property properly classed as capital ; and 

(3) “private estates under the Government management” include — 

(a) estates under the Court of Wards ; 

( b ) encumbered estate under Government management; 

(c) estates attached for default of payment of Government revenue; 

(d) minor's estates placed under die guardianship of a revenue-officer* 
of the Government by a Civil Court ; 

( e ) estates -managed by a Collector in pursuance of any order made- 
under the Code of Civil Procedure ; and 

(/) all other estates made over to, or taken under the management of, a 
revenue-officer of the Government as such under any law for the time being in- 
force or in virtue of any agreement. 

Power to levy rate 3 - It: sha11 be lawful for the Provincial Go- 

vernment 8 . 

(1) to levy on all private estates under Government management a rate, 
not exceeding five per cent, on the gross income, calculated, as nearly as may be* 
possible, to cover — 

( a ) m the cost of all Government establishments in so far as they may be* 
employed in the supervision or management of such estates other than establish- 
ments specially entertained for the supervision or management of any particular 
estate or group of estates, and 

B (b) all contingent expenditure incurred in consequence of such super- 
vision or management ; 

(2) from time to time to vary such rate; and 

(3) to reduce or remit such rate in any special case or cases as may be* 
equitable : 

Provided that, in deciding the amount of the rate to be levied under this 
uu ° n l )ar ^ cuar e ?^a-te p r group of estates, the Provincial Government 
shall consider the expenditure incurred on special establishments for such estate- 
or estates. 

4 . In cases where an officer of the Government is employed to give legal 
Power to levy special advice or to audit accounts on behalf of any estate; 
charges. the _ Provincial Government, if it considers the 

-. .. , services rendered to be of a special nature, may, in its 

discretion, direct a special charge to be made against the estate on account of 
such services, irrespective of the rate leviable under the last foregoing section. 


Power to levy rate. 


LEG. REF. 

he words "Upper Burma and” were re- 
Aa <XIp 01 
•The word "and” omitted by Act X of 


A7JLT. 

8 For instance of notification issued under - 
the powers conferred by this section fixing- 
a rate to be levied on any estate, see Cent. 
Prov. R. and O. (List). 
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5. Nothing in this Act shall apply to the cost of 
Saving as to special ex- establishments specially entertained or to expenditure 

■penditure. of any description specially incurred in respect of any 

particular estate or estates. 

6. All rates for general supervision or manage- 
Validation of levy of past tnent levied by any Provincial Government before the 

rates., commencement of this Act shall be deemed to have 


7. 

Power 

8 . 


been levied under this Act. 

The Provincial Government may make any rules 2 and issue any orders, 
, , which may be necessary for carrying this Act into 

o m e r • e g ec ^ w hich are consistent therewith. 

Where any Government establishment is employed in such supervision 
as aforesaid, the Provincial Government shall be the 


Exemption from juris- sole judge of the cost attributable to such employ- 
diction of Courts. tnent, and its decision thereon shall not be questioned 


in any Court of law or otherwise. 

9. Repeal [Repealed by the Repealing and Amending Act X of 1914.] 


THE GOVERNMENT OF INDIA ACT, 1919. 

(9 & 10, Geo. V, Ch. 101). 

[23 rd December, 1919. 

An Act to make further provision with respect to the Government of India . 

Whereas it is the declared policy of Parliament to provide for the increas- 
Preamble. ing association of Indians in every branch of Indian 

administration, and for the general development of 
self-governing institutions, with a view* to the progressive realization of responsi- 
ve government in British India as an integral part of the Empire : 


LEG. REF. 

x See foot note (3), p. 2668. 

2 For instances of rules made under the 
-powers conferred by the section, see North- 
West Provinces ►and Oudh Gazette, 1893, Fl 
1, p. S33 and Punj. List of Local R. & O., 
and for other Provinces, their respective 
Local Rules and Orders. Sec. 1 7 of the 
Court of Wards Act, 1879, (passed by the 
Lieutenant-Governor of Bengal in Council), 
and so much of Act III of 1881 also passed 
by the Lieutenant-Governor of Bengal in Conn- 
'd!) as relates to sec. 17 of the said Court of 
Wards Act, 1879, are hereby repealed. 

The Preamble to the Government of India 
Act, 1919, was left unrepealed by the Gov- 
-ernment of India Act, 1935 {see sec. 321) . 

The Act of 1935, has not, unlike the Act 
of 1919 a preamble indicating the intentions 
of Parliament in enacting this measure. Indian 
opinion keenly desired the insertion in the 
Act of some provision indicating the goal of 
India as the attainment of Dominion Status. 
But perhaps for reasons explained by Lord 
Peel in the House of Lords, His Majesty’s 
Government were against the proposal. Lord 

jjggl sfated * 

M I believe that if, following the request 
of many Indian leaders, you had nut in the 
sacred words Dominion Status, you would 
have had a considerable amount of enthusiasm, 
but, apart from the fact that from the drafts- 
man’s point of view the phrase is not artistic, 
the words, while rousing feelings of satisiac- 
tion in political India, might also give rise 


to misunderstanding. Although the Indians 
may be emotional, and may respond tq good 
will on our part, there are among diem extre- 
mely acute and able lawyers. If you put 
this phrase in the Bill, those men would be 
constantly comparing the provisions of the 
Bill with the Constitutions of the self-gover- 
ning Dominions and would draw most unfa- 
vourable comparisons between the powers 
granted to India and those enjoyed by the 
Dominions. The result — and a very danger- 
ous result— would be that they would be led 
to charge us with that most terrible of ail 
accusations, breach of faith, if we pufe J die 
phrase into the Bill without perhaps £tsA y 
appreciating all the deductions am inferences 
which could be drawn from it.” (Par, Deb. 
H. L. Vol. 97, Col. 601). 

The only concession that the Government 
were prepared to make was to retain, tin- 
repealed the Preamble to the Act of 1919-^ 
notwithstanding that the Preamble therein re- 
ferred to British India alone whereas this Act 
comprehends the Indian States in a Federa- 
tion. 

Interpretation 1 of Act-Principles — 
Duty of Court.— The constitution is not to 
be construed in any narrow or pedantic sense, 
and the Court will have regard to the fact that 
the subject-matter of the interpretation is a 
constitution — a mechanism under which laws 
are to be made and not a mere Act which de- 
clares what the Law shall be. 1939 F.C.R. 
18=43 C.W.N. (F.C.R.) 1=49 L.W. 36= 
1939 F.C. 1=1939 M.L.J. (Supp.) 1. 
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And whereas progress in giving effect to this policy can only be achieved • 
by suc cessiv e stages, and it is expedient that substantial steps in this direction 
should now be taken: 

And whereas the time and m a nn er of each advance can be determined 
only by Parliament, upon whom responsibility lies for the welfare and advance- 
ment of the Indian peoples : 

And whereas the action of Parliament in such matters must be guided 
by the co-operation received from those on whom new opportunities of service 
will be conferred,, and by the extent to which it is found that confidence can be 
reposed in their sense of responsibility: 

And w herea s concurrently with the gradual development of self-govern- 
ing institutions in the Provinces of India it is expedient to give to those Pro- 
vinces in provincial matters the largest measure of independence of the Govern- 
ment of Tnrlia, which is compatible with the due discharge by the latter of its 
own responsibilities: 

Be it therefore enacted by the King’s Most Excellent Majesty by and with 
the advice and consent of the Lords Spiritual and Temporal and Commons, in 
this present Parliament assembled, and by the authority of the same, as follows : — 

* * 4s * H= * 


THE GOVERNMENT OF INDIA ACT, 1935. 

(26 Geo. V, Ch. 2.) (Extracts). 

PART III. 

CHAPTER IV. 

[N. B. — See also 3 and 4, Geo. VI, Ch. 5, sec. 4.'] 

Legislative Powers op Governor. 

88. (1) If at any time when the Legislature of a Province is not in ses- 
• sion the Governor is satisfied that circ umstances 
Power of Governor to pro- exist which render it necessary for him to take im- 
mulgate ordinances during mediate action, he may promulgate such ordinances 
recess of Legislature. as the circumstances appear to him to require : 


Imtebpbeiation of Act-White paper 
and Export of Joint Select Committee. — 
Gwyer, C .J. and Jayakar, J. The proposals 
for Indian Constitutional Reforms known A3 
the White Paper and Report of the Joint 
Select Committee thereon are historical facts 
and their relation to the Constitution Act is a 
matter of common knowledge to which the 
Court is entitled to refer- (1939) 1 M.L.J. 

Gwyer, C.J., and Sulaiman, J. — The Le- 
gislative practice in India preceding the 
Constitution Act may be looked into, for Par- 
liament must surely be presumed to have that 
in min d, and unless the context otherwise 
clearly requires not to have conferred a legis- 
lative power in a sense not understood by 
those to whom the Act was to apply. 1939 
F.C.R. 18=43 C-W.N- (F.C.R.) 1=1939 
(F.C.) 1=(1939) M.L.J. (Supp.) 1. The 
ministers of a province are not subordinate offi- 
cers to the Governor within the meaning of the 
Government of India Act. I.L.R. (1939) 2 
Cal. 411=43 C.W.N. 950=1939 Cal. 529 (S. 
B-). In lie Constitution Act of India there 
is no statutory bar by which ta xi ng clauses 
are forbidden from being introduced into 
measures dealing with other subjects. 1942 
A.L.J. 112=1942 O.A. (Supp.) 94. 

The reasons which led the Government to 
support the saving of the preamble to the 


1919 Act from the repeal of it was thus ex- 
plained in Parliament. 

“The value of this Preamble is that it does 
express in terms to which the Government to- 
day still . adhere, the intentions or policy of 
Parliament with regard to the progressive 
realisation of responsible Government in Bri- 
tish India as an integral part of the Empire”. 
(Pari. Deb., Vol. 300, Col. 1364). 

“We desire to preserve the Preamble as 
a record of the intentions of Parliament; not 
the intentions of a party or of an individual or 
of a Minister, but the intentions of Parlia- 
ment and, therefore of the great English Peo- 
ple with regard to the future of India.” 

Sec. 88: Ordinances during Recess. — 
pealing with the Ordinances under this sec- 
tion it was said : “We are dealing with ordi- 
nances made upon the advice of Ministers. 
They are ordinances made in the field of spe- 
cial responsibility by the Governor, which are 
the kind of Ordinances that would be made 
here by the Government in a time of .emer- 
gency as to which the Government of the_ day 
has to obtain parliamentary approval within 
a given time. I think the real check is the 
check of ministerial responsibility to the Pro- 
vincial Council. These ordinances are made 
upon the advice of Ministers who are them- 
selves responsible to the Provincial Council.” 
(Pari. Deb. Vol. 299, Col. 1532). 
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Provided that the Governor — 

(a) shall exercise his individual judgment as respects the promulgation 
of any ordinance under this section, if a Bill containing the same provisions 
would under this Act have required his or the Governor-General’s previous sanc- 
tion to the introduction thereof into the Legislature; and 

(b) shall not without instructions from the Governor-General, acting in 
his discretion, promulgate any such ordinance, if a Bill containing the same 
provisions would under this Act have required the Governor-General’s previous 
sanction for the introduction thereof into the Legislature, or if he would have 
deemed it necessary to reserve a Bill containing the same provisions for the con- 
sideration of the Governor-General. 

(2) An ordinance promulgated under this section shall have the same 
force and effect as an Act of the Provincial Legislature assented to by the 
Governor, but every such ordinance — 

(a) shall be laid before the Provincial Legislature and shall cease to 
operate at the expiration of six weeks from the reassembly of the Legislature 
or, if a resolution disapproving it is passed by the Legislative Assembly and 


agreed to by the Legislative Council, if 
or, as the case may be, on the resolution 

Secs. 88, 89: Governor's Ordinance. — 
The Governor-General is the sole judge as re- 
gards the exercise of his powers and he is 
not bound to give any reasons for promulga- 
ting an ordinance such as the Criminal Law 
Amendment Act of 1935, which when once 
promulgated becomes a lawful Act. 48 L. 
W. 813= (1938) 2 M.LJ. 863. See also 
1943 Pat 24 (F.B)=22 Pat. 160; 1943 Bom. 
169=45 Bom.L.R. 323=1. L.R. (1943) Bom. 
331; 1943 Cal. 285=44 Cr.L.J. 673. See 
also notes under sec. 240. 

Cases under Govt, or Burma Act. — The 
Court will not inquire whether circumstan- 
ces in fact existed which rendered immedi- 
ate action necessary before the promulgation 
of an ordinance. That is for die Governor 
to decide. The Court should not assume the 
burden of deciding for what purpose the ac- 
tion was necessary. Where in an ordinance 
the purpose is expressed to be that of enabl- 
ing the Governor satisfactorily to discharge 
certain functions the Governor is the only 
judge of that. 1941 Rang. L.R. 101=193 I. 
C. 114=1941 Rang. 49. An ordinance duly 
promulgated has the same force and effect as 
an Act of the Legislature. 1941 Rang. L.R. 
101=1941 Rang. 49. Responsibility of Gov- 
ernor for acts of Home Minister — Mode and 
effect of delegation of functions. (1945 2 
M.L.J. 325 (P.C.). 

Ordinance — Promulgation — Date. — 
Promulgation of an ordinance without doubt 
connotes the fact of making the public aware 
of the existence of the new law. Promulga- 
tion of a new law takes place through the 
medium of the Official Gazette. It is wrong 
for the notifications which appear in the 
Gazette when an ordinance is first published 
therein to say, as they do : . “The Governor 
has promulgated the following ordinances”; 
they should say ‘The Governor hereby pro- 
mulgates the following ordinances.” An or- 
dinance therefore is promulgated on the date 
on which it is published in the Gazette. 103 
I.C. 91=1941 Rang. 5. 


any, upon the passing- of the resolution 
being agreed to by the Council. 

Ordinances — Promulgation — Publication 
— Relation between. — Promulgation and 
publication in the Official Gazette are not 
synonymous. There is a distinction between 
the two. Publication in the Official Gazette 
is not sine qua non of promulgation though 
it is a record that promulgation has taken 
place and a means of announcing the fact to 
the widest possible circle of individuals. 
Reading of an ordinance by the speaker to 
the House of Representatives is sufficient pro- 
mulgation. 1941 Rang. L.R. 101=193 I.C. 
114=1941 Rang.. 49. 

Ordinances — Preamble — Desirability. — 
It is not legally necessary that an ordinance 
should have a Preamble setting out that the 
Governor is satisfied as required by the terms 
of the section and also the purpose for which 
the ordinance is promulgated. Legally all 
that is necessary is that the Governor should 
declare that he promulgates the ordinance;, 
but the adoption of this suggestion might 
make for the better understanding by the 
public of the reason and necessity for the 
issue of an ordinance. 1941 Rang.L.R. 101 
=193 I.C. 114=1941 Rang. 49. 

Governor's powers — Scope of— Ordinan- 
ces — Implication underlying. — The Gov- 
ernor's functions are capable of being exer- 
cised in any of three different ways. Some 
are exercisable in his discretion wnich means 
that he need not ask for the aid or advice of 
his Ministers at all; a second group is exer- 
cisable, notwithstanding the advice of Minis- 
ters, in the exercise of his individual judg- 
ment; and a third group is exercisable under 
the guidance of his Ministers. Matters 
which are said to fall within the individual 
judgment of the Governor may fall within 
the second and third group according to the 
opinion formed by the Governor as to the 
course which he should take. Where there* 
fore an ordinance issued is expressed to be 
under the powers conferred by sec. 89 it is 
implied that an opinion has been formed by 
the Governor and an individual judgment has 
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(b) shall be subject to the provisions of this Act relating to the power 
♦of His Majesty to disallow Acts as if it were an Act of the Provincial Legisla- 
ture assented to by the Governor ; and 

( c ) may be withdrawn at any time by the Governor. 

(3) If and so far as an ordinance under this section makes any provi- 
sion which would not be valid if enacted in an Act of the Provincial Legislature 
■ assented to by the Governor, it shall be void. 

89 . ('!) If at any time the Governor of a Province is satisfied that circum- 


been exercised by him, 1941 Rang.L.R. 101 
=193 I.C. 114=1941 Rang. 49. Whether 
‘Ordinance has retrospective operations, see 
1941 Rang.L.R. 321=1931 Rang. 151. 

High Court, if can go into question as 

TO AN ORDINANCE BEING WITHIN OR OUTSIDE 
THE POWERS OF THE GOVERNOR. — High Court 
is not precluded from enquiring whether an 
-ordinance promulgated by the Governor is or 
is not within his powers. The Court can go 
into the question whether any provision or an 
■ordinance promulgated is or is not void, on 
the ground that such provision, if it had been 
enacted in an Act of the Legislature would not 
have been valid. 193 I.C. 91=1941 Rang. 
5. Ordinance — Duration — Computation of 
time. See 1941 Rang. 49=1941 Rang.L.R. 
101; (1945) 2 M.LJ. 325 (P.C.). 

The rationale and necessity for the power 
•conferred by this section was thus explained 
■on behalf of the Government to the commit- 
tee of the House of Commons. 

'This Bill sets up substantially Provincial 
-autonomy, and the administration is carried 
on by Ministers. The Committee has already 
-passed a clause which places on the Governor 
certain special responsibilities. Obviously, 
you cannot place special responsibilities on 
-a man unless you give him the means of ful- 
filling those responsibilities. So far as execu- 
tive action is concerned and any executive 
action taken is in his name, he can, of 
course, act in his individual judgment or dis- 
cretion if the Bill empowers him to do so, 
but, obviously also, if you look at the special 
responsibilities placed upon him, occasions 
may arise where, in order to fulfil those res- 
ponsibilities, it is necessary for him to pro- 
■ ceed by ordinance. Therefore, everyoe on 
the Committee, wherever he sits, and what- 
ever his general views about democracy, must 
agree that, granted that these special responsi- 
bilities are to be placed on the Governor, it is 
quite clear that, in order to fulfil them, it may 
he necessary for him to proceed by Ordinance. 
Therefore, it would be quite wrong to put the 
responsibility upon him and not to confer the 
'Ordinance-making power. The Committee 
having passed Clause 52 and the other Clauses 
giving the Governor special responsibilities, 
that must be^tmanswerable/’ (Pari. Deb. Vol. 

Under the Government of India Act, 1919, 
sec. 72 the power of promulgating Ordi- 
' nances was vested only in Governor-General 
■jtod Provincial Governors had no such power. 

• V any such ordinance was needed for any 


particular Province, it had to be passed by 
the Governor-General. Where a detenue’s 
application for habeas corpus is dismissed, 
but subsequently he is released by file Gov- 
ernment on their own initiative in spite of 
the dismissal of the habeas corpus applica- 
tion it must be held that there is no longer 
any pending matter in which leave can be 
granted to appeal to His Majesty in Coun- 
cil. I.L.R. (1944) Kar. (F.C.) 1=(1944) F, 
L.J. Ill : 57 L.W. 212 (1) : A.I.R, 1944 F, 
C. 2= (1944) 1 M.LJ. 155 (P.C.) Act 
does not empower the High Court to interfere 
with a conviction and sentence passed in a 
criminal trial, apart from the appellate or 
revisional powers which it possesses under 
the Cr. P. Code. I.L.R. (1944) Nag. 728= 
1944 F.L.J. 190=1944 N.L.J. 280=A.I.R. 

1944 Nag. 286. Validity of an Ordinance 
being impugned as being inconsistent with 
the Letters Patent of the High Court. See 
I.L.R, (1944) All. 758=46 Cr.L.J. 122. 
The Notification of the Government of India 
under sec. 124 (1) of the Act, issued on 
1-4-1938, entrusting to the Provincial Govern- 
ments the functions of the Central Govern- 
ment under sec. 8- A and some other sections 
of the Extradition Act is not ultra mres. 24 
Pat. 699. Per Derbyshire, C.J .— An order 
of commitment which purports to be issued 
under Regulation III of 1818 by order of the 
Governor and which is authenticated in the 
manner required by the rules, must be taken 
to have been executed by the Governor. Ob- 
jection cannot be taken to it on the ground 
that the Governor was absent from the place 
on the date it bears and it was not therefore, 
his work. 47 C.W.N. 854 (S.B.). A minis- 
ter cannot be regarded as an officer subordi- 
nate to the Governor. 47 C.W.N. 802=A.T. 
R. 1943 Cal. 377 (S.B.). A mere ad hoc 
decision given by the President of the Legis- 
lative Council is not an order regulating the 
procedure. 1945 F.L.J. 155=49 C.W.N. 
405. Power of president to correct verbal 
mistake in announcing result of motion — In- 
terference by Court. See 49 C.W.N. 4tt5= 

1945 F.L.J. 155. 

Sec. 89: “Assume to himself all or 
any OF THE Powers”. —"In the event of a 
breakdown of _ the constitutional machinery, 
the Governor is not bound to take over the 
whole Government of the Province and ad- 
minister it himself on his own undivided res- 
ponsibility. The intention is to provide also 
for the possibility of a partial breakdown 
and to enable the Governor to take over part 
only of the machinery of Government, leaving 
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1 stances exist which render it necessary for him to 
Power of Governor to take immediate action for the purpose of enabling 
'promulgate ordinances at ^im satisfactorily to discharge his functions in so far 
■certain'srabj/ect! ****** “ as he is by or under. this Act required in the exercise 

thereof to act in his discretion, or to exercise his inoi- 
viduar judgment, he may promulgate such ordinances as in his opinion the cir- 
'cumstances of the case require. 

(2) An ordinance promulgated under the section shall continue in ope- 
ration for such period not exceeding six months as may be specified therein, but 
may by a subsequent ordinance be extended for a further period not exceed- 
ing six months. 

(3) An ordinance promulgated under this section shall have the same 
force and effect as an Act of the Provincial Legislature assented to by the Gov- 
ernor, but every such ordinance — 

(a) shall be subject to the provisions of this Act relating to the power 
of His Majesty to disallow Acts as if it were an Act of the Provincial Legisla- 
ture ; 

( b ) may be withdrawn at any time by the Governor; and 

(c) if it is an ordinance extending a previous ordinance for a further 
■period, shall be communicated forthwith through the Governor-General to {he 
Secretary of State and shall be laid by him before each House of Parliament 

(4) If and so far as an ordinance under this section makes any provision 
'which would not be valid if enacted in an Act of the Provincial Legislature, it 
•shall be void : 

Provided that for the purposes of the provisions of this Act relating to 
*the effect of an Act of a Provincial Legislature which is repugnant to an Act of 
■the Federal Legislature, an ordinance promulgated under this section shall be 
deemed to be an Act of the Provincial Legislature which has been reserved for 
the consideration of the Governor-General and absented to by him. 

' (S) The functions of the Governor under this section shall be exercised 

'by Kim in fns discretion but he shall not exercise any of his powers thereunder 
•except with the concurrence of the Governor-General in his discretion; 

Provided that, if it appears to the Governor that it is impracticable to 
obtain in time the concurrence of the Governor-General, he may promulgate an 
•ordinance without the concurrence of the Governor-General, but in that case the 
Governor-General in his discretion may direct the Governor to withdraw the 
•ordinance and the ordinance shall be withdrawn accordingly. , 

90. (1) If at any time it appears to the Governor that, for the purpose 

of enabling him satisfactorily to discharge his func- 
Power of Governor in tions in so far as he is by or under this Act required 
■certain circumstances to - m exercise thereof to act in his discretion or to 
-enact Acts. exercise his individual judgment, it is essential that 

provision should be made by legislation, he may by message to the Chamber or 
Chambers of the Legislature explain the circumstances which in his opinion 
render legislation essential and either — « 

(a) enact forthwith as a Governor's Act a Bill containing such provi- 
sions as he considers necessary ; or 


the remainder to function according to the 
ordinary law. Thus the Governor might if the 
breakdown were in the legislative machinery 
of the Province alone, still carry on the Gov- 
ernment with the aid of his Ministers, if they 
were willing to support him; we are speaking 
of coh'rse of such a case as the refusal of 
-the Legislature to function at all, and not 
C.C.M.— sds 


merely of lesser conflicts or disputes between 
it and the Governor”. (J.P.C. Report para 
109). 

Secs. 89 and 100. — Powers of Governor- 
General to make laws — Special Criminal 
Courts' Ordinance — Not void. See A.I.IL 
1943 Pat. 24 (F.B.). 
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( b ) attach to his message a draft of the Bill which he considers neces- 
sary. 

(2) Where the Governor takes such action as is mentioned in paragraph 
(b) of the preceding sub-section, he may, at any time after the expiration of one 
month, enact, as a Governor’s Act, the Bill proposed by him to the Chamber or 
Chambers either in the form of the draft communicated to them, or with such 
amendments as he deems necessary, but before so doing he shall consider any 
address which may have been presented to him within the said period by the 
Chamber or either of the Chambers with reference to the Bill or to amendments 
suggested to be made therein. 

(3) A Governor’s Act shall have the same force and effect, and shall be 
subject to disallowance in the same manner, as an Act of the Provincial Legis- 
lature assented to by the Governor and, if and so far as it makes any provision 
which would not be valid if enacted in an Act of that Legislature, shall be void: 

Provided that, for the purposes of the provisions of this Act relating to 
the effect of an Act of a Provincial Legislature which is repugnant to an Act of 
the Federal Legislature, a Governor’s Act shall be deemed to be an Act reserved 
for the consideration qf the Governor-General and assented to by him. 

(4) Every Governor’s Act shall be communicated forthwith through the 
Governor-General to the Secretary of State and shall be laid by him before each 
House of Parliament. 

(5) The functions of the Governor under this section shall be exercised 
by him in his discretion, but he shall not exercise any of his powers thereunder 
except with the concurrence of the Governor-General" in his discretion. 

* * * * * 


CHAPTER VI. 

Provisions in case of Failure of Constitutional Machinery. 

93. (1) If at any time the Governor of a Province is satisfied that a situa- 

^ « , tion has arisen in which the government of the Pro- 

§£!"" vince cannot be earned on in accordance with the 
provisions of this Act, he may by Proclamation — 

(а) declare that his functions shall, to such extent as may be spepified 
in the Proclamation, be exercised by him in his discretion; 

(б) assume to himself all or any of the powers vested in or exercisable 
by any Provincial body or authority; 

and any such Proclamation may contain such incidental and consequential provi- 
sions as may appear him to be necessary or desirable for giving effect to the 
objects of the Proclamation, including provisions for suspending in whole or in 
part the operation of any provisions of this Act relating to any Provincial body 
or authority : 3 

Provided that nothing in this sub-section shall authorize the Governor 
to assume to himself any of the powers vested in or exercisable by a High Court 
or to suspend, either in whole or in part, the operation of any .provision of this 
Act relating to High Courts. 


Sec. 93. — The reference to the Governor- 
General in d. 44 of the Letters Patent refers 
to all other competent authorities, e.g., a 
Governor acting under sec. 93 of the Act. 
The effect of the proviso to sec. 93 of the Act 
5s to prevent the Governor from assuming or 
suspending the powers and jurisdiction of 
the High Court by any proclamation under 
sec. 93, but does not extend to alteration of 
the law by or under the assumed legislative 
powers which are within the competency of 
the Provincial . Legislature, once the Gover- 
nor has assumed those powers. The assump- 
tion and the suspension mentioned in the pro- 


viso to sec. 93 are referential to the assump- 
tion mentioned in sec. 93 (1) (b) and the sus- 
pension mentioned in the particularization of 
the subject-matters which the proclamation 
may contain 4 7 Bom.L.R. 294=1945 F.L. 
J. 119=A.I R 1945 Bom. 352. The effect 
of sec. 93 (1) (a) is to dispense with the 
necessity for the Governor of consultation, 
with Ministers, and to authorise the Gover- 
nor to exercise his functions in his discretion, 
g Pat. 968=A.I.R. 1945 Pat. 44 (F.B.). 
rowers of Governor— Power to legislate with 
reh-ospective effect ,in regard to concurrent 
list. See 47 Bbmt.L.R. 294. 
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(2) Any such Proclamation may be revoked or varied by a subsequent 
Proclamation. 

(3) A Proclamation under this section — 

(a) shall be communicated forthwith to the Secretary of State and shall 
be laid by him before each House of Parliament; 

( b ) unless it is a Proclamation revoking a previous Proclamation, shall 

cease to operate at the expiration of six months : ^ . 

Provided that, if and so often as a resolution approving the continuance 
in force of such a Proclamation is passed by both Houses of Parliament, the 
Proclamation shall, unless revoked, continue in foroe for a further period of 
twelve months from the date on which under this sub-section it would otherwise 
have ceased to operate, but no such Proclamation shall in any case remain in 
force for more than three years. 

(4) If the Governor, by a Proclamation under this section, assumes to 
himself any power of the Provincial Legislature to make laws, any law made 
by him in the exercise of that power shall, subject to the terms thereof, continue 
to have effect until two years have elapsed from the date on which the Proclama- 
tion ceases to have effect, unless sooner repealed or re-enacted by Act of the 
appropriate Legislature, and any reference in this Act to Provincial. Acts, Pro- 
vincial laws, or Acts or laws of a Provincial Legislature shall be construed as 
including a reference to such a law. 

(5) The functions of the Governor under this section shall be exercise^ 
by him in his discretion and no Proclamation shall be made by a Governor under 
this section without the concurrence of the Governor-General in his discretion. 

* * * * * 


PART V. 

LEGISLATIVE POWERS. 
CHAPTER I. 


99. 


Distribution of Powers. 

(1) Subject to the provisions of this Act, the Federal Legislature may 
make laws for the whole or any part bf British India 
Extent of Federal and or f or Federated State, and a Provincial Legis- 
Provincial laws. lature may # make. laws for the Province or for any 

part thereof. 


Sec. 99: Scope. — This section defines the 
territorial ambit of the powers conferred on 
the Federal and Provincial Legislatures as 
also the classes of persons over whom they 
have legislative competence. The succeeding 
sections of this Chapter together with the 
legislative lists in Schedule VII, delimit their 
competence with reference to the subject- 
matter of the legislation. 

Secs. 99, 100: Act of Indian Legisla- 
ture excluding eight of kesobt to Civil 
Court — If ultra vires. — An act excluding 
the subjects right of resort to the Civil 
Courts is not ultra vires of .the Indian Legis- 
lature. Sec. 32 of the Government of India 
Act (1915) does not affect the validity of an 
Act which creates an obligation and provides 
an exclusive code for its determination. 0/ 

1 a“ .L™. (1940) Mad. 599=52 ! L.W. 
1=44 C.W.N. 709=1940 P.C. 105=(1940) 

2 M.L.J. 140 (P.C.). The Provincial Legis- 
latures are statutorily sovereign within the 
tiinitfi of the powers assigned to tiiem. The 
jurisdiction of the Courts is within the pro- 
vince of the Provincial Legislature. It fol- 


lows therefore that the Provincial Legis2a~ 
ture can take away the right of the Courts 
to try any dispute which the Legislature cbn- 
siders it inexpedient to be decided by Courts 
at all. 195 I.C. 17=43 P.L.R. 198=1941 
Lah . 182 (F.B.). Within its own ambit, the 
Indian Legislature _ exercises the plenary 
powers of a Sovereign Legislature. The In- 
dian Legislature within the limits which 1 cir- 
cumscribe its powers is not in any sense an 
agent or delegate of the Imperial Parlia- 
ment and was intended to have plenary powers 
of legislation as large and of the same nature- 
as those of Parliament itself. When a ques- 
tion arises whether the prescribed limits have- 
been exceeded, the Court must look to the 
terms of the instrument by which, affirmative- 
ly. the legislative powers were created, and 
by which negatively they are restricted. If 
what has been done is legislation, within the 
general scope of the affirmative -words which 
give the power, and if it violates no express 
condition of restriction by which that power 
is limited, it is not for any Court of Justice 
to inquire further, or to enlarge constructive- 
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(2) Without prejudice to the generality of the powers conferred, by the 
preceding sub-section, no Federal law shall, on the ground that it would have 
extra-territorial operation, be deemed to be invalid in so far as it applies — 


ly those conditions and restrictions. I.L.R. 
(1943) Kar. 449=A.I.R. 1944 Sind 1 (F. 

B. ). The Indian Legislature is not a Sove- 
reign Legislature. Its powers are conferred 
hy the Government of India Act, 1935, but 
within the ambit of the very wide powers 
•conferred by that Act, the Indian Legisla- 
ture is a Sovereign Legislature. Courts m 
•construing the Government of India Act 
•ought not to presume that the English Par- 
liament did not intend to confer upon the 
Indian Legislature a power which it posses- 
sed itself but had never thought it desirable 
to exercise, viz., to tax the income of a non- 
resident accruing outside British India. The 
mere facts that an Act of the Indian Legis- 
lature has some extra-territorial operation is 
not enough to invalidate it; it is also clear 
that the power to impose income-tax is vested 
in the Indian Legislature. It must also have 
the power to determine who is to pay the tax 
■and for that purpose, to lay down rules as 
to who is to be regarded as resident in, and 
what income is to be deemed to arise in, Bri- 
tish India. There is nothing in the Govern- 
ment of India Act which lays it down that 
any legislation having extra territorial effect 
is invalid. The provisions of sec. 4- A (c) 
of the Income-tax Act (as amended in 1939) 
are not therefore ultra vires in whole or in 
part. 45 Bom.L.R. 929=1943 I.T.R. 559 
=A.I.R. 1944 Bom. 1=I.L.R. (1944) > Bom. 
43. SH also 48 C.W.N. (F.R.) 73= (1944) 
F.L.J. 131= (1944) 1 M.L.J. 477=1944 F. 

C. 51.. P coyer to affect prerogative rights of 
His Majesty — £)ecree or order of Privy Coun- 
cil— If affetted by Madras Agriculturists* 
Relief Act. — It is a well-established princi- 
ple that within the limits of subject and area 
assigned to a legislature by the Imperial 
Parliament, its powers to make laws sure as 
supreme and plenary as those of Parliament 
itself. It is clearly competent for the Pro- 
vincial Legislature to make laws affecting 
His Majesty’s prerogative rights. The legis- 
lative authority conferred by secs. 99 and 
100 of the Government of India Act of 1935 
is subject only to “the provisions of this Act” 
and there is no provision in the Act which 
•excepts generally the prerogative of the 
Crown. It is therefore within the competence 
of the legislatures of India to make laws dero- 
gating from the prerogative rights of the 
Crown except of course in so far as such pre- 
rogatives may be comprised in matters spe- 
cifically excepted. The prerogative has no 
concern with the curtailment or modification 
of the rights of parties by a local law, such 
as Madras Act IV of 1938. 54 L.W. 107= 
1941 M.W.N. 741=1941 Mad. 817= (1941) 
2 M.L.J. 125=1 .L.R. (1942) Mad. 60. 
Where the legality of a legislation of a 
noMQvereign legislature having extra-terri- 
tetfet operation is questioned one mu& consi- 
der wfeatber the particular legislatfeti is 

^tlifhnriMwf Kv tfiA fmcfitiitiftn A rf rrMfinor 


that legislature and defining its powers. 
Though the Statute of Westminster is not ap- 
l e to India, the Constitution Act of 
1935, has to be interpreted in the light of the 
discussions on this subject that had been tak- 
ing place between 1926 and 1935. The way 
in which this matter is dealt with in sec. 99 
of the Constitution Act is significant. Sub- 
sec. (2) of sec. 99 is worded not as a provi- 
sion “conferring power to make laws**, but 
as a provision which assumes that the preced- 
ing sub-section is capable of being read as 
including the power to make laws even in res- 
pect of matters specified in the five cases 
dealt with in sub-sec. (2). This is made clear 
both by the opening words of sub-sec. (2) 
and also by the tenor of the sub-section which 
only purports to obviate objection on the 
ground of extra-territorial operation. Hence 
the extent, if any, of extra-territorial opera- 
tion which js to be found in the impugned 
provisions is within the legislative powers 
given to the Indian Legislature by the Con- 
stitution Act. 48 C.W.N. (F.R.) 73= (1944) 
F.L.J. 131=A.I.R. 1944 F.G 51=(1944) 1 
M.L.J. 477 (F.C.) . See also 1944 Bom. 1. 
There is no general rule of international 
comity which renders taxation on non-resi- 
dents in respect of income derived from pro- 
perty in the colony imposing the tax, incom- 
petent. Nor is it incompetent by reason of 
the circumstance that the colony in question 
cannot pass extra-territorial legislation. A 
tax in this form is not extra-territorial so 
long as it does not affect to tax property not 
situate in the colony. (1945) F.L.J. 97= 
1945 M.W.N. 596=A.I.R. 1945 P.C. 85 
(P.C.). Rules made under regarding 'estab- 
lishments* — Seniority in service and officiat- 
ing in particular posts confers as right to 
claim confirmation or appointment to such 
post. See I.L.R. (1943) All. 4=6 F.L.J, 14. 

Per Gwyer, C.J., and Varadachariar, /. — 
It must inevitably happen from time to time 
that legislation though purporting to deal 
with a subject in one list, touches also on a 
subject in another list, and the different pro- 
visions of the enactment may be so closely 
interwined that blind adherence to a strictly 
verbal interpretation would result in a large 
number of statutes being declared invalid be- 
cause the legislature enacting them may 3pr 
pear to have legislated in a forbidden sphere. 
Hence the rule has been evolved whereby the 
impugned statute is examined to ascertain 
its "pith and substance** or its “true nature 
and character**, for the purpose of determin- 
ing whether it is legislation with respect to 
matter in this list or in that. This rule of 
interpretation is equally applicable to the 
Indian Constitution Act, and may be accept- 
ed as a guide for the interpretation of the 
Act. '53 L.W. 109= 
*=1941 F.C. 47= (1941) 

■ Tni* tfmvicMnna of the 
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India * or ^ *° ® r *** s k objects and servants of the Crown in any part of 

(£) to British subjects who are domiciled in any part of India wherever 
they may be; or 

(c) to, or to persons on, ships or aircraft* registered in British India or 
any Federated State wherever they may be ; or 

(d) in the case of a law with respect to a matter accepted in the Instru- 
ment of Accession of a Federated State as a matter with respect to which the 
Federal Legislature may make laws for that State, to subjects of that State 
wherever they may be ; or 

O) in the case of a law for the regulation or discipline of any naval 
military, or air force raised in British India to members of, and persons attached 
to, employed with or following, that force, wherever they may be. 

100. (1) Notwithstanding * anything in the two next succeeding sub- 

Subject-matter of Fede- sections, the Federal Legislature has, and a Provin- 

ral and Provincial laws. ciai Legislature has not, power to make laws with 

respect to any of the matters enumerated in List I in 


Madras Agriculturists’ Relief Act are not in 
valid even though they may affect the rights 
of parties under the Negotiable Instruments 
Act. 54 L.W. 577= (1941) 2 M.L.J, 808. 
East Indian Company Act (1773), sec. 36 — 
Power to legislate — If confined to Calcutta — 
Sec. 36 empowered the Governor-General in 
Council to legislate not only for the settle- 
ment at Fort William but also for other fac- 
tories and places subordinate or to be subor- 
dinate thereto. 20 PaC 573=22 Pat.LT 863 
=1941 Pat. 306 (S.B.). Per Gwyer , C.7.— 
The power of a Provincial Legislature to 
legislate with respect to "works, lands and 
buildings vested in or in the possession of His 
Majesty for the purposes of the Province 
(List II entry No. 8) is restricted to works, 
lands and buildings situate in the Province 
itself. If, by reason of any of the provisions 
of sec. 172 or sec. 173, lands or buildings 
are vested in His Majesty for the purposes of 
a Province outside the territorial limits of 
the Province, the rights of the Provincial 
Government over them are analogous to those 
of a private owner, I.L.R. (1943) Kar. (F. 
C.) 10=47 C.W.N. (F.R.) 34=6 F.L.J.18 
=A.I.R. 1943 F.C. 13=(1943) 2 M.L.J. 137, 
Secs. 99 and 226. — The plaintiff com- 
pany incorporated in England and having its 
main office there and having no business pre- 
mises in India held the bulk of the shares in 
eleven companies carrying on business in 
India, two called the "rupee companies” be- 
ing incorporated in India and having their 
offices in India and the rest- called the "sterl- 
ing companies” incorporated in England and 
having their offices there. The sterling com- 
panies were controlled in London, where the 
Board of Directors and the share registers 
are situate and dividends are declared. The 
business in India, where all profits are made, 
was managed by local boards. The Indian 
Government levied income-tax and super-tax 
on the dividends paid to the plaintiff com- 
pany by the "sterling companies” in England. 
The tax was paid under protest and a suit 


was brought to declare that the asses sm ent 
and demand of the tax were beyond the law- 
making powers of the Indian Legislature and 
were therefore void and had no legal effect 
and for consequential relief. Held, accord- 
ing to sec. 226, the bar is absolute, if the dfe- 
pute concerns revenue taking the word "reve- 
nue in its ordinary sense. The section is 
not limited to steps taken in the collection of 
revenue. It equally applies to the demand of 
1 M.L.J. 477 (F.C. )= 

Sec. 100. — Indian Legislatures within their 
own spheres have plenary powers of legisla- 
tion as large and of the same nature as those 
of Parliament itself and every intendment 
ought therefore to be made in favour of a 
legislature which is exercising the powers 
conferred on it. Its enactments ought nqt 
to be subjected to the minute scrutiny which 
may be appropriate to an examination of the 
by-laws of a body exercising only delegated 
powers, nor is the generality of its pbwer to 
legislature on a particular subject to be cut 
down by arbitrary introduction of far-fetched 
and impertinent limitations. 21 Pat. 587= 
T.L.R. (1942) Kar. (F.C.) 21=46 C.W.N. 
(F.R.) 32=5 F.L.J. 17=A.I.R. 1942 F.C. 
17= (1942) 2 M.L.J. 6 (F.C). Sec. 100 and 
Art. 31, List II of the seventh Schedule, Gov- 
ernment of India Act, give Provincial Legis- 
latures power to legislate with respect to in- 
toxicating liquors, that is to say, with res- 
pect to the production, manufacture, posses- 
sion, etc., of such liquors. The power is not 
confined to merely the regulation or restric- 
tion of such manufacture, production or pos- 
session, etc. It is impossible to say that pro- 
hibiting possession of certain forms of in- 
toxicating liquor in specified areas is any- 
thing more than legislation with respect to 
possession or transport of such intoxicating 
liquor in such areas. 21 Pat. 178=1942 P. 
W.N. 47=5 F.L.J. (H.C.) 34=A.I.R. 
1942 Pat. 351. When taxes are imposed 
specifically on a number of items, only some 
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the Seventh Schedule to this Act (hereinafter called the “Federal Legislative 
List”). 

(2) Notwithstanding anything in the next succeeding sub-section, the 
Federal Legislature, and, subject to the preceding sub-section, a Provincial 
Legislature also, have power to make laws with respect to any of the matters 
enumerated in list III in the said Schedule (hereinafter called the “Concurrent 
Legislative List”) . 

(3) Subject to the two preceding sub-sections, the Provincial Legislature 
has, and the Federal Legislature has not, power to make laws for a Province 
or any part thereof with respect to any of the matters enumerated in List II in 
the said Schedule (hereinafter called the “Provincial Legislative List”) . 

(4) The Federal Legislature has power to make laws with respect to 
matters enumerated in the Provincial Legislative List except for a Province or 
any part thereof. 


of which are within the jurisdiction of the 
Legislature which imposes them, the validity 
of each impost can be dealt with by itself and 
there is no question of the one affecting the 
other and no scope for the application of the 
rule of pith and substance. I.L.R. (1942) 
Kar. (F.C.) 34=55 L.W. 765=46 C.W. 
N. (F.R.) 69=5 F.L.J. 27=A.I.R. 1942 
F.C. 14= (1942) 2 M.L.J. 1 (F.C.). Per 
Spens, CJ., and V aradachariar , J. — The 

Federal Legislature has no power to make a 
law providing for the levy of “Estate Duty” 
of the nature and with the incidents of Estate 
Duty under the English Law, and the levy of 
such Estate Duty is not a matter included in 
any of the Lists in Sch. VII to the Consti- 
tution Act. The word “succession” used in 
Entry 56 of List I which speaks of “duties in 
respect of succession to property” is not cap- 
able of comprehending every kind of passing 
of property . The expression “in respect of” 
in the entry indicates that “succession” is the 
subject-matter of the taxation and not merely 
the occasion. Per Zaffrulla Khan , J . — The 
expression “Estate Duty” is not a term of art 
and carries no precise connotation. A law 
enacting that upon the death of a person there 
shall be levied a duty in respect of property 
passing upon the death may well be so fram- 
ed as to be completely covered by entry No. 
56 of the Ferderal List, even upon a narrow 
construction of the term “succession” used 
in that entry. (1944) F.L.J. 215=A.I.R. 
1 ? 44 , 7?" 0944) 2 M.L.J. 234. Sea 
also 1942 F.C. 14. See also (1945) 2 M.L. 
J. 225 (P.C.). Offence against Insurance 
law — Initiation of prosecution — Power of 

Provincial authorities. See (1944) F.L.J. 60 
--(1944) 1 M.L.J. 207. On this section, see 
(1944) 2 M.L.J. 234 (Power of Federal 
Legislature to make laws for levy of Estate 
Duty); (1945) 1 M.L.J. 225 (P.C.) 

(Power of Provincial Legislature to pass 
General Sales Tax Act; 5 F.L.J. 27=(1942) 
n®\C.) 14 (Power of Provincial Legislature 
to impose tex or cess on salt); 1942 Comp, 
Mone y Lenders Act, S.B.) ; 
1942 P.W.N. 66 (Bihar Tenancy Act, sec. 
.37 not ultra wres) ; (1945) 1 M.L.J. 24., 
Secs. 100 and 107: Scope and Effect of. 


— Though in one aspect and for one purpose 
a subject may be within the powers of the 
Federal Parliament, in another aspect and 
for another purpose it may fall within the 
powers of a Provincial Legislature. The 
Madras Agriculturists* Relief Act is one 
which relates to “agriculture” a subject re- 
served for the Provincial Legislature, item 
20 of List II of Sell. VII of the Govern- 
ment of India Act. The Act relates to 
moneylending to agriculturists, and “money- 
lending” also is a subject reserved for Pro- 
vincial Legislature, item 27 of List II of Sch. 
VII. The only effect of the Act, so far as Ne- 
gotiable Instruments are concerned is to re- 
duce liability where the maker or endorser is 
an agriculturist. The act being in substance 
within the powers of the Madras Legislature, 
the fact that in particular cases it may ope- 
rate to reduce liability on contracts evidenced 
by negotiable instruments cannot affect its 
validity. The Madras Agriculturists' Relief 
Act is therefore intra vires the powers of the 
Provincial Legislature, and not ultra vires on 
the ground that its provisions are repugnant 
to the provisions of the Negotiable Instru- 
ments Act, the Usurious Loans Act and the 
Hindu Law as to debts. I.L.R. (1939) 
Mad 151=2 F. L. J. 39=49 L. W. 25 7 
=1939 Mad. 361=(1931) 1 M. L. J. 272 
(F-. B.). If a tax is covered by the 
Federal List (List I of Sch. VII), and not 
covered by the Provincial List (List II of the 
said Schedule), then the Provincial Legis- 
lature cannot impose such tax and it would 
be invalid. If a tax is covered by the Pro- 
vincial List and not covered by the Federal 
List, then the validity of tax cannot be ques- 
tioned. But if a tax falls within both the 
Lists, then such a tax will be ultra vires the 
Provincial Legislature by reason of the 
non-obstante clause in S. 100 (1) of the 
Act. But it is a fundamental assumption that 
the legislative power of the centre and the 
Provinces could not have been intended to 
be in conflict with one another, and the 
Court must therefore, read them togeth er and 
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, 1 

interpret or modify the language in which 
one is expressed by the language of the other 
and arrive at a reasonable and practical con- 
struction of the language of the section so 
as to reconcile the respective powers they 
contain and give effect to all of them. It is 
only if such a reconciliation should prove 
impossible and only then will the non-ob- 
stante clause in S. 100 (1) operate and the 
Federal power prevail, for the clause ought 
to be regarded as a last resort . 49 L, W . 
36=1939 F.C. 1=(1939) M.L.J. Supp. 1. 
See also 19 Pat. 974=21 Pat.L.T. 740= 
1940 Pat. 99; 20 Pat. 831=1941 Pat. 561. 
S. 4 (1) (a) of the Madras Prohibition Act 
is completely ultra vires so far as the pos- 
session of ganja or any other dangerous drug 
is concerned. The Provincial Legislature 
had no power to repeal the Abkari Acts in 
so far as dangerous drugs are concerned and 
those Acts and the rules made thereunder 
remain in force in relation to ganjW, in view 
of S. 107 of the Government of India Act. 
I.L.R. (1941) Mad 687=54 L.W. 17=1941 
Mad. 533=(1941) 2 M.L.J. 41 (F.B.). 
Under Cl. 31 of the Provincial Legislative 
List in the seventh schedule" the Provincial 
Legislature had full power to legislate with 
regard to the production, manufacture, pos- 
session, transport and sale of intoxicating 
liquors, while CL 19 of the Federal List gave 
the Central Legislature , power to legislate 
with rigariT to import and export across 
frontiers. S. 4 (1) (a) of the Prohibition 
Act prohibited inter alia tlie possession . of 
intoxicating liquors. Since in the present 
case, which was merely concerned with the 
possession of arrack produced in the Madras 
Presidency there was no question of any 
import or export, the conviction was law- 
ful as the Provincial Legislature had power 
to prohibit the possession of arrack. I.L.R. 
(1941) Mad. 701=53 L.W. 615=1941 Mad. 
621=(1941) 1 M.L:J. 715. Obiter. — A right 
to legislate as to possession of intoxicating 
liquors must necessarily involve a right to 
prohibit possession. The Provincial Legisla- 
ture has power so to limit possession, provid- 
ed that in so doing it does not encroach upon 
the legislative powers of the Central Gover- 
ments. The Central Legislature is the au- 
thority to legislate in respect of import and 
export of intoxicants across the sea frontier 
of Bombay, under item 19 of List I of the 
7th Schedule. The power of tlie Provincial 
Government to legislate as to possession is 
thus a qualified and not an absolute power; 
it is subject to the rights of the Central 
Government. I.L.R. (1940) Bom. 777=42 
Bom. L.R. 791=1940 Bom. 307 (F.B.). 
S. 3 of the C.P. and Berar Sales c.f Motor 
Spirit and Lubricants Taxation Act of 1938 
and all the provisions thereof levying “a tax 
on the retail sales of motor spirit and lubri- 
cants at the rate of five per cent on the 


value of such sales” is not ultra vires the 
Legislature of the Central Provinces and 
Berar. It falls under Item 48 of List II in 
gch. VII of the Act as “a tax on the sale of 
goods” and is not covered by Item 45 in 
List I of Sch. VII as a "duty of excise”. 
180 I.C. 161=43 C.W.N. (F.C.R.) 1= 
1939 F.C. 1=1939 M. L. J. (Supp.) 1. 
Part VI of the Bombay Finance Act of 1932, 
as amended in 1939, is not ultra vires the 
Provincial Government, and the Urban* Im- 
movable Property Tax imposed by that Act 
is a valid tax. It is a tax on lands and build- 
ings, imposed on the owners qua owners, 
and assessed by a somewhat arbitrary but 
not in equitable standard, which is not 'de- 
pendent either on the income of the assessees 
or on the capital value of the properties. It 
is not a tax upon income. The tax falls with- 
in item 42 of the Provincial List. I. L.R. 
(1940) Bom. 58=42 Bom.L.R. 10=1940 
Bom. 65 (F.B.). The Madrasi General 
Sales Tax Act is not ultra vires in -so far 
as it purports to levy a tax on first sales,' 
that is, sales by the manufacturer or tfro'dti- 
cer. Under the Government of India Act; 
the Federal Legislature has an exclusive 
power (List I, entry No. 45) to impose du- 
ties of excise, and the Provincial Legislature 
an exclusive power (List II, entry No. 4&) 
to impose taxes on the sale of goods; 1 
this power extends to sales of every- kind 
including first sales. The expression "duty 
of excise” is wide enough to include a tax 
on sales, but where power is expressly given 
to another authority to levy a tax on sales - 
"duty of excise” must be given a more res- 
tricted meaning than it might otherwise bear: 
A tax levied on the first sale of goods must 
in the nature of things be a tax on the sale’ 
by the manufacturer or producer, but it is 
levied upon him qua seller and not qua ma- 
nufacturer or producer.. If a taxpayer who- 
pays a sales tax Is also a manufacturer or 
producer of commodities subject to a central 
duty of excise he may have to pay two 
taxes, but the two taxes are economically 
separate and distinct imposts. It is natural 
when considerihg the ambit of an express 
power in relation to an unspecified residuary 
power to give a broad interpretation to the 
former at the expense of the latter but 
where, as in the Government of India Act, 
there are two complementary powers each' 
expressed in precise and definite terms there 
can be no reason for giving a broader inter- 
pretation to one power rather than to the 
other. The American and Australian deci- 
sions should not therefore be blindly adopted 
in India. 5 Fed.LJ. 61=A.I.R. 1942 
(F.C.) 33=46 C.W.N. (F.B.) 38. [I. L.R. 
(1941) M. 874=1941 Mad. 913=(1941) 2 
M L.T; 607 Reversed.] The Bihar Money- 
Lenders Act of 1939 is not an enactment 
relating to the conduct of banking busi- 
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101* Nothing in this Act shall be construed as empowering the Federal 
Legislature to make laws for a Federated State Other- 
Extent of power to wise than in accordance with the Instrument of 
legislate for States. Accession of that State and any limitation contained. 

therein. 

102. (1) Notwithstanding anything in the preceding sections of this 


ness by a corporation, contemplated by Item 
38 of List I of Schedule VII. It is enact- 
ment relating to money-lending falling under 
Item 21 of List II of that Schedule. Money- 
lending is only a part of the business of a 
bank and therefore it cannot be said that 
in enacting the Bihar Money-Lenders Act 
the Legislature trespassed upon item 38 of 
List I of Schedule VII, to the Government 
of India Act. S. 13 of the Bihar Money- 
Lenders Act does not legislate directly or 
indirectly with regard to the conduct of 
banking business and. is not inapplicable to 
cases where the creditor is a bank. The 
mere fact that a decree tinder execution 
might in the ordinary course be obtained 
by a Bank cannot make the section an enact- 
ment relating to the conduct of banking 
business. 20 Pat. 831=22 PatL.T. 522= 
1941 Pat. 562. See also 19 Pat. 974=21 
Pat.L.T. 740=1941 Pat. 99; S. 23-A (b) 
of the Bihar Tenancy Act as amended in 
1938 deals 'With a provincial subject and 
cannot be held to be ultra vires or inopera- 
tive by reason of any actual or supposed 
repugnancy to an AU-India Act, viz., S. 37 
of the Contract Act. 199 I.C. 182=1942 P. 
W.N. 66=23 P.L.T. 143. Powers of local 
legislature to make laws — Limits — Old Act 
'--It it wrong to thing that sub-S. (3) of 
S . $0- A of the Government of India Act 
(1919)* means that if the local legislature 
of ^ j province has obtained the previous 
'sanction of "the Governor-General, it can 
make laws of the kind mentioned in els. (a) 
to (i) of the sub-section so as to affect 
rights and properties not only within the 
boundaries of the province, but also out- 
side those boundaries , The effect of sub- 
* W 'without the previous sanction 

of the Governor-General, or at any rate his 
subsequent assent as mentioned in the pro- 
vis 9 to the sub-section, the local legislature 
of a province cannot validly ’ make any 
such laws even for its own territories, and 
the previous sanction, or the subsequent 
assent, of the Governor-General in Council 
only makes such laws valid and effective 
r* t ?r rit 2? es of the province, LL. 

a,\ « 1L 781=1938 A.LJ. 872=1938 

™*\ *64. - P r l e f under S. 36, Madras Dis- 
trict Municipalities Act— Power of Gover- 
nor tP issue — Governor and Provincial 
„ ■ — Differentiation. See 1939 

MM. 94°=a9^) 2 M.L.J. 801=50 L.W. 538, 

ruiwT** Re S*? larizat km bf Remissions 
4 ? t 19 ! 8 ) “ not ultra vires. I.L.R. (1940) 
c 'iiw A:L.J. 274=1930 All. 272, 

S. 100— S. 100 and Art 3l„ List U 6£*he 


seventh Schedule, Government of India Act 
give Provincial Legislatures power to legis- 
late with respect to intoxicating liquors* 
that is to say, with respect to the produc- 
tion, manufacture, possession, etc., of such 
liquors. The power is not confined to 
merely the regulation or restriction of such 
manufacture, production or possession, eta 
It is impossible to say that prohibiting 
possession of certain forms of intoxicating 
liquor in specified areas is anything more- 
than legislation with respect to possession* 
or transport of such intoxicating liquor in 
such areas. 197 I.C. 618=21 Pat 178=1942 
P. 351. 

Sec. 101. — The provisions of S. 100 re- 
late to the exerejse of legislative powers* 
in and for British India. In the case of the 
Indian States, however, dealt with by this 
section the powers of the Federal legis- 
lature do not exfcepd to all the matters com- 
prised in the list, but only to such of them 
as are specified by the Ruler in the Instru- 
ment of Accession "as matters with respect 
to which the Federal legislature may make 
laws for his State and subject to the limi- 
tation if any to which that power may be 
made subject” S. 6 (2). Explaining, the 
basis of the section. Sir Samuel Hoare said: 
"The whole essence of federation is that 
the units surrender definite powers, but 
beyond that field the Federal legislature 
has no power over the units at all. That i9 
exactly the position. The Federal legis- 
lature has power over the units to the extent 
of the federal field; and in the case of 
Indian Princes to the extent that they have 
surrendered their powers in the Instrument 
<pf Accession. That is altogether in keep- 
ing: with the letter and spirit of every 
federal legislature in the world. It would 
be contrary to every theory of federation 
if the Federal Government had more extend- 
ed powers". (Pari. Deb., Vol. 299, Cok 
1932). 

Sec. 102. — “Emergency” means something 
in existence which calls for immediate ac- 
tion. 44 Cr.LJ. 673=1943 Cal. 285. ! 

The official report of the Proceedings of 
the House of Lords can be accepted as 
proof that the proclamation of emefgency 
made by the Governor-General under 
sec. 102 has been approved by the House. 
75 C.LJ. 90=(1942) F.LJ. (H.C.) 180= 
1942 Cal. 464., 

State of Etaaerg«ic^-^ovemor-General 
— SeJk) lodge: Wwgi, J — The 
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The Government of India Act, 1935. 


Power of Federal Legis- 
lature to legislate if an 
emergency is proclaimed. 


chapter, Federal Legislature shall, if the Governor- 
General has in his discretion declared by Prodama-, 
tion (in this Act referred to as a “Proclamation of 
Emergency”) that a grave emergency exists where- 
by the security of India is threatened, whether by war or internal disturbance,, 
have power to make laws for a Province or any part thereof with respect to any 
of the matters enumerated in the Provindsd Legislative List: 

Provided that no Bill or amendment for the purposes aforesaid shall be* 
introduced or moved without the previous sanction of the Governor-General in 
his discretion, and the Governor-General shall not give his sanction unless it 
appears to him that the provision proposed to be made is a proper provision in. 
view of the nature of the emergency. 


Governor-General is the sole judge of 
whether a stake of emergency exists and 
therefore it must be assumed that there 
was an emergency when he declared that 
there was. The Governor-General is not 
bound to give any reason for promulgating 
an Ordinance. It is sufficient for him to 
declare that an emergency has arisen to 
enable him to issue Ordinance. I.L.R. 
(1943) Nag. 73=6 F.LJ. (H.C.) 53=1943 
N.L.J. 16=AI.R. 1943 Nag. 36; 22 Pat. 
563=1943 Pat. 348=24 Pat.L.T. 302. 

TTfhen comes into operation: Per 

NijjrtDgi, T* — Sec. 102 comes into play when 
the security of India is threatened. There 
may be war or internal disorders hut the 
existence of either factor is neutral unless 
either one or the other becomes a menace 
to the security of India and gives rise to a 
grave emergency. As sec. 102 contem- 
plates a threat to the security arising from 
either of the two factors in the absence of 
the other, the word “or** occurring between 
C W* and “internal disturbances" in 
see, 102 cannot be read as “and** although 
it is conceivable that both factors may come 
into operation at one and the same time. 
I.L.R. (1943) Nag. 73=1943 N.LJ. 16= 
A.I.R. 1943 Nag. 36. 

Niyogi and Digby, JJ.— The Civil Courts 
m India have inherent jurisdiction to en- 
quire iyto the validity of any laws passed by 
the Indian Legislature or by the Provincial 
Legislature. The Legislatures in India are 
constituted under the Government of India 
Act, 1935, and^ their powers are circumscri- 
bed by the limits imposed by that Act Their 
laws are therefore subject to scrutiny by 
the High Courts in a manner in which the 
laws passed by the British Parliament are 
not. The Governor-General has been in- 
vested with powers in certain specified 
circumstances to enact laws or to make and 
promulgate ordinances subject to certain 
conditions; but his legislative power is no 
greater than that of the Indian Legislature. 
The High Court therefore has au+hority to 
enquire into the validity of the Special Cri- 
minal Courts Ordinance. T.L.R. (1943) 
Nag. 73=1943 N.LJ. 16=1943 Nag. 36. see 
also 45 Bom.L.R. 323; 1943 PaT. 245. Pishm 
is within a Province of British India. l.L. 

C.C.M. — 


R. (1944) Kar. 293=1944 F.LJ. 244= A. I. 

R. 1944 Sind. 188. 

Secs. 102 and 297.— S. 297. deals with 
Provincial Legislatures o c Government and 
limits their power to legislate with regard 
to production, supply and distribution of 
con^cnodities. The section does not 1 efer to- 
the Federal Legislature at .ill. When the 
Government of India* acquires powers tinder 

S. 102 to legislate with regard to Provincial 
subjects its legislation on such matters is 
not subject Jfco the restrictions laid down by* 
S. 297. Since all Provinces are subject to 
the Federal Legislature, that Legislature 
has power to make legislation prohibiting 
or restricting import into or export from a 
Province. ^ A Notification issued by a Dis-. 
trict Magistrate, to whom ' the Provincial 
Government has delegated its powers ci 
prohibiting the removal of tur o* turdal 
from any place within the limits of a dis- 
trict to any place outside that District is 
therefore properly issued and is not ultra 
vires. I.L.R. (1944) Bom. 429=46 Bom.L. 
R. 449=AI.R. 1944 Bom. 247. The requi- 
sitioning of movable property although not 
specifically enumerated in the Provincial 
Legislative List is clearly included in more 
general subjects which fined a place in that 
list. There is no limitation of the powers 
of the Provincial Government with respect 
to the subject included tn the Provincial 
Legislative List except tn so far as the 
power is controlled by some provision of the 
Government of the India Act. S. 297 does 
restrict the powers of Provincial Legisla- 
tures in regard to matters listed in items 27 
and 29 in certain respects, but not in respect 
of the power to requisition goods within 
the Province. The power of the Provincial 
Legislature to make laws with respect to 
“trade and commerce" within the province 
and with respect to the “production, supply 
and distribution of goods” includes the 
power to requisition goods for public pur- 
poses. A Grains Purchase Officer can 
therefore requisition stocks of padclv and 
failure to comply with the order will be an 
offence. (1944) 2 M.L.J. 391=1945 Mad. 
104. Powers of Governor-General to enact 
single law for all provinces — Special Cri- 
minal Courts (Repeal) Ordinance, 1943 — If 
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■ (2) Nothing in this section shall restrict the power of a Provincial Legis- 
lature to make any law which under this Act it has power to make, but if any 
provision of a Provincial law is repugnant to any provision of a Federal law 
which the Federal Legislature has under this section power to make, the Federal 
law, whether passed before or after the Provincial law, shall prevail, and the 
Provincial law shall to the extent of the repugnancy, but so long as the Federal 
law continues to have effect, be void. 

(3) A Proclamation of Emergency — 

(a) may be revoked by a subsequent Proclamation; 

(b) shall be communicated forthwith to the Secretary of State and shall 
be laid by him before each House of Parliament; and 

(c) shall cease to operate at the expiration of six months, unless before 
the expiration of that period it has been approved by Resolutions of both Houses 
of Parliament. 

(4) A law made by the Federal Legislature which that Legislature would 
not but for the issue of a Proclamation of Emergency have been competent to 
make shall cease to have effect on the expiration of a period of six months after 
the Proclamation has ceased to operate, except as respects things done or omitted 
to be done before the expiration of the said period. 

* * * * * * 


103. If it appears to the Legislatures of two or more Provinces to be desir- 
able that any of the matters enumerated in the 
Provincial Legislative List should be regulated in 
those Provinces by Act of the Federal Legislature, 
and if resolutions to that effect are passed by all the 
Chambers of those Provincial Legislature, it shall be 

lawful for the Federal Legislature to pass an Act for regulating that matter 
accordingly, but any Act so passed may, as respects any Province to which it 
applies, be amended or repealed by an Act of the Legislature of that Province. 

104. (1) The Governor-General may by public notification empower either 


Power of Federal Legis- 
lature to legislate for two 
or more Provinces by con- 
sent. 


ultra vires. 6 F.LJ. 187=A.I R 1944 F.C. 
n'(C.C.). 

Sec. 103.— -The section is necessitated ny 
the fact that under S. 99, the legislative 
powers of a province are confined to the 
limits of that province, and that if a body 
having jurisdiction within more than one 
province,^ e.g., like a Joint Public Service 
Commission for 2 or more provinces, was 
desired^ to be set up, there would he no 
power in the provinces to do so. With the 
disappearance of a central legislature wi*li 
power to invade the provincial filed at all 
points, there had necessarily to be devised 
some machinery for co-ordination of policy 
between the provinces in matters of com- 
mon concern to them. As the Statutory 
Committee pointed out, there is urgent 
need for the establishment or institutions 
for research in the fields of Forestry, Agri- 
culture, health, problems, all subjects in 
the Provincial list. This recomrnendati-m 
was endorsed by the Joint Parliamentary 
Committee and accordingly provisi >n has 
been made for the creation of Tnterprcv in- 
oal councils by Order in Council. This 
section would have to be utilised for pro- 
dding the necessary legislation investing 
these ‘ councils with functions and powers . 
The presence of this section obviates the 
limitation set out in the judgment of Lord 


Atkinson of City of Montreal v. Montreal 
Street Railway, Co., (1912) A.C. 333, 
where it is pointed out that inconvenience 
of provincial administration in a matter 
concerning more than one province does not 
clothe the Dominion Parliament with legis- 
lative power in that field. 

Sec. 104: Residuary Power. — Explaining 
the principle adopted in framing the legis- 
lative lists and in enacting the machinery 
devised by this section in regard to the loca- 
tion of the residuary power Sir S. Hoare 
said: “We found that Indian opinion was 
very definitely divided between, speaking 
generally, the Hindus who wish to keep .the 
predominant powers in the Centre, and^lhe 
Moslems who wish to keep the predominant 
power in the Provinces. The extent of ,t|hat 
feeling made each of these communities 
look with the greatest suspicion at the resi- 
duary field, the Hindus demanding that the 
residuary field should remain with the 
Centre and the Muslims equally strongly 
demanding that the residuary field snould 
remain with the Provinces. 

The feeling was very deep and very bitter 
on this issue. . We. tried year after year 
not only hv the Joint Select Committee but 
also in the Various Round Table Conferences 
to bKdge the difference, but the only bridge 
that m could find between tuepe two diamc- 
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the Federal Legislature or a Provincial Legislature 
»3SSS ° f to enact a lawwitfa respect to any matter not euunie- 

* rated in any of the Lists in the Seventh Schedule to 
this Act, including a law imposing a tax not mentioned in any such list, and the 
executive authority of the Federation or of the Province, as the case may be, 
shall extend to the administration of any law so made, unless the Governor- 
General otherwise directs. 

(2) In the discharge of his functions under the section the Governor- 

General shall act in his discretion. 

* * * * * * 


trically opposite points of view was to have 
three lists, namely, the Federal List, the 
Provincial List and the Concurrent List, 
•each as exhaustive as we could make it, ao 
exhaustive as to leave little or nothing: for 
the residuary field. I believe that we have 
succeeded in that attempt and that all t!i«t 
is likely to go into the residuary field are 
perhaps some quite unknown spheres of acti- 
vity that neither my Hon. Friend nor I can 
contemplate at this moment We find that 
we have really exhausted the ordinary acti- 
vities of Government in the three other 
fields. I agree with my Hon. Friend that 
it means complications. I believe that it 
also means the possibility of increased liti- 
gation.** 

’ The decision of the Go venor- General that 
a subject is not covered by the enume- 
rated matters in the three lists would not 
seem to be final, and the question could be 
challenged in the Courts. "But having re- 
gard to the importance of the subiect it is 
not expected that he would decide such mat- 
ters without obtaiiiing the advisory opinion 
of the Federal Court under S 213. But his 
decision allocating the subject — if in fact 
it is a residue — to the Provincial or Fe leral 
Legislature is not open to question in ihe 
Courts. The section states that tlie Gover- 
nor-General might assign the subject 'either 
to the Federal or the Provincial Legislature* 
which seems to raise a doubt as t^ whetaer 
he can assign such a residuary subject to 
the concurrent list. It is however submit- 
ted that he can assign it to any of the 
three lists. 

• Sec. 104 and Seventh Schedule.— Scope 
of the powers of legislation of the Indian 
Legislature — Comparison with the powers of 
the Imperial Parliament. 

The Imperial Parliament is supreme and 
has powers to enact laws affecting the li- 
berty of person and the rights of property 
enjoyed by the subject in any manner what- 
ever. The Imperial Parliament has got 
the power to deprive a subject of his liberty 
of person and also of his rights of property 
in any manner whatever without assigning 
any whatsoever or without making any 
compensation for the same. On the other 
hand the powers granted to the Indian 
Legislature under the Constitution Act are 
circumscribed within the items in the 
lists of the seventh schedule to Act, though 
it powers’ to make laws with respect to the 
items in thosfe lists are plenary within their 


own sphere. In the exercise of such powers 
it does not act as an agent of or exercise 
any delegated authority from the Imperial 
Parliament It exercises plenary powers, as 
full powers as the Parliament itself could 
Exercise with respect to the items in those 
lists. Even though those lists may have 
been meant to be as exhaustive and com- 
prehensive as human ingenuity could make 
them, they were meant to comprise all that 
could be thought of as within the ordinary 
activities of the Government. Even though 
the emergency like the present war could 
well have been within the contemplation of 
the framers of the Constitution Act, there 
is no doubt that such powers as may have 
to be exercised in such an emergency could 
not have been contemplated to have been 
included in; the items in those lists. Hence 
the emergency powers sought to be given 
to the Government by the enactment of. the 
provisions of Defence of India Act by th£ 
Central Legislature, even though, that' ^ ad 
done in pursuance of a proclamation issued 
by the Governor-Genera! in that behalf 
could l not have .been at all contemplated by 
the framers of the Constitution Act when 
the lists of the seventh schedule came to be 
compiled by them. That is the real reason 
why the residual powers of legislation were 
vested in the Governor-General under the 
terms of S. 104 of the Act In interpret- 
ing the Constitution Act, the canon of con- 
struction which warrarits a large aiid liberal 
construction to be put upon the various 
provisions of the Constitution Act should be 
modified by the canon of construction which 
lays down that a strict construction should 
be ptit upon the provisions which go to cur- 
tail the liberties of the subject or impose 
burdens and obligations upon him. On this 
principle of construction, the items in the 
lists o_f the seventh schedule should not be 
so construed as to deprive the subject of 
his liberties or to impose burdens or obliga^ 
tions upon him beyond those which, are War- 
ranted by the words used therein iii spite of 
the items contained in those lists being read 
as extending to all ancillary or subsidiary 
matters can fairly and reasonably be said to 
be comprehended in the same. 47 Boxn.L. 
R. 1010=1945 F.L.J. 247. 

Requisition is not included in acquisition 
but it is separate and distinct from acquisi- 
tion. 'Acquisition*^ is used only in the 
sense of compulsory acquisition of "la ad 
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107. (1) If any provision of a Provincial law is repugnant to any provi- 

sion of a Federal law which the Federal Legislature 
Inconsistency between is competent to enact or to any provision of an 
Federal laws and Provm- existing Indian law with respect to one of the matters 
aal, or State aws. enumerated in the Concurrent Legislative List, then, 

subject to the provisions of this section, the Federal law, whether passed before 
or after the Piovincial law, or, as the case may be, the existing Indian law, shall 
prevail and the Provincial law shall, to the extent of the repugnancy, be void. 


which is enacted in the Land Acquisition 
Act I of 1894 or the compulsory purchase 
of &nd which is known to English Law. 
‘Requisition* is always understood to mean 
a dominion or control of the property and 
not the acquisition of the rights of owner- 
ship. Though a large and liberal interpre- 
tation requires to be given to the general 
topic or category of legislation land’ des- 
cribed in item 21 of list II of the seventh 
schedule it is of necessity limited by the 
user of the expression “that is to say*’ 
which has to be interpreted as laying down 
restrictions on the generality of the topic or 
category of legislation which it goes to ex- 
plain. Hence the amplification and expla- 
nation therein is really restrictive or limi- 
tative, of the general topic “land” described 
in item No. 21. (Ibid.) 

♦ * * * * 

U. P. Regularisation of Remissions Act 
falls without residual powers defined in 
S. 104 of this. Act I.L.R. (1940) All. 455 
=1940 A.L.J. 274=1940 All. 272 (F.B.). 

Sec. 107, — See also Notes under S. 100, 
supra.} Applicability and scope of section. 
— Per Iqbal Ahmad, J. — S. 107 affects the 
relations, between the Federal legislature and 
thp .provincial legislature where the laws 
parsed by, the two "legislatures are among 
the subjects in the concurrent legislative list 
and are repugnant to each other. It has 
no application to repugnancy due to over- 
lapping found between the Provincial List 
on the one hand and the Federal and con- 
current lists on the other. I.L.R. (1940) 
AIL 455=3 Fed.L.J. (H.C.) 83=1940 A. 
LJ. 274=1940 AIL 272 (F.B.). S. 107 re- 
lates only to the concurrent list and has no 
application to subjects reserved exclusively 
to List I. The section, moreover, deals 
with repugnancy but not ultra vires.' No 
assent of the Governor-General can validate 
a. law which is void apart from any ques- 
tion of repugnancy and which it was never 
within the competence of the Provincial le- 
gislature to enact, a law which is therefore 
void ab initio. S. 107 (2) provides means 
for overcoming a repugnancy; it provides 
no means of validating a law which is com- 
pletely ultra vires —ultra vires ab initio, and 
which therefore has no intrinsic force in it 
which can be validated. 19 Pat. 974=21 
Fai.L.T. 740=1940 F.W.N. 719=1941 Pat. 
99. Sub-s&v ,(l) and' (2),of St. 107 must be 
read together and only that kind of provin- 
cial hew is contemplated by sub-9. (1> as 
is covered by sub-S. (2) which clearly con- 


templates only a provincial law with res- 
pect to one of the matters enumerated in 
the Concurrent Legislative List. In order- 
to see “with respect to*' what matter the- 
Legislature is exercising its legislative func- 
tion, we are to look to the pith and substance 
of the entire enactment and not the mat- 
ter for legislation in a particular provision 
served from the context. 1942 F.L.J. 
(H.C.) 189=46 C.W.N. 999=A.I.R. 1942 
Cal. 587. The question of “pith and sub- 
stance” does not arise when objection is 
taken not under S. 100 but under S. 107 (1) 
of the Act. I.L.R. (1942) Lah. 623=J.L. 
R. (1942) Kar. (F.C.) 40=5 Fed.LJ. 33 
=55 L.W. 484=46 C.W.N. (F.R.) 61= 
A.I.R. 1942 F.C. 27=78 C.L.J. 500. Legis- 
lation coming in pith and substance within 
one of the classes specially enumerated 
in the Central List is beyond the legislative 
competence of the Provincial Legislatures. 
In such a case it is immeterial whether the 
Central Legislature has or has not dealt 
with the subject by legislation, or to use 
other wellknown words, whether that legis- 
lative field has or has not been occupied by 
the legislation of the Central Assembly. 
Where the Central Legislature has been 
given exclusive legislative authority as to 
“all matters coming within the classes of' 
subjects” enumerated it cannot be said that, 
unless and until the Central Assembly legis- 
lates on and such matter the Provinces 
are competent to legislative. 6 F.L.J. (P. 
C.) 1=A.I.R. 1943 P.C. 76. If a subjert 
of legislation by the Province is only inci- 
dental or ancillary to one of the classes of' 
subjects enumerated in the Central List and 
is properly within one of the subjects enu- 
merated in the Provincial list, then legisla- 
tion by the Province is competent unless 
and until the Central Legislature chooses to 
occupy the field by legislation. 6 F.LJ- 
(P.C.) 1= A.I.R. 1943 P.C. 76. Repfgf- 
nancy — Test. — If the dominant law haj^yx- 
pressly or impliedly evinced its infection 
to cover the whole field, then a subordinate 
law in the same - fields is repugnant and' 
therefore - inoperative;. Whether and to 
what extent in a given case, the dominant 
law evinces such an intention must neces- 
sarily depend on the language of the parti- 
cular law. 69 C.L.J. 573=43 C.W-N. 913 
=1939 Cal. 628. See also 19 PatLT. 760; 
1938 F.W.N. 913 (F.B.); 71 C.L r 369. 
“Rfc pugnapf* paeans "inconsistent with" or 
“contrary to”^ /^ach contrariety may be 
or. fc, inspect of the- 
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( 2 ) Where a Provincial law with' respect to one of the matters enumerated 
in the Concurrent Legislative List 'contains any provision repugnant to the provi- 
sions of an earlier Federal law on an existing Indian law with respect to that 
matter, then, if the Provincial law, having been reserved for the consideration of 
the GoVernor-General or for the signification of His Majesty’s pleasure, has 
received the assent of the Governor-General or of His Majesty, the Provincial 
law shall in that Province prevail, but nevertheless the Federal Legislature may 
at toy time enact further legislation with respect to the same matter: 

Provided that no Bill or amendment for making any provision repugnant 
to any Provincial law, which, having been so reserved, has received the assent 
of the Governor-General or of JHis Majesty, shall be introduced or moved in 
either Chamber of the Federal Legislature without the previous sanction of the 
Governor-General in his discretion. 

(3) If any provision of a law of a Federated State is repugnant to a 
Federal law which extends to that State, the Federal law, whether passed before 
or after the law of the State, shall prevail and the law of the State shall, to the 


extent of the repug nancy, be void. 

form prescribed. Foster’s case, (11 Coke 
Rep. 56 B.). According to Higgins, J. # 
repugnance must involve either directly or 
ultimately a contradictory proposition, pro- 
bably contradictory duties Or contradictory 
rights. (A.-G. for Queensland v. A.-G. for 
Coxnmon-wealth, 20 Com.L.R. 148 at p. 
1?S). ^In other words there must be a direct 
CtiHisicfc between the provisions in the two 
enactments before they can be pronounced 
to be repugnant to each other. He further 
elucidated his proposition in these words 
in his dissenting judgment in Clyde Engi- 
neering Co. v. Cobum, (37 Com.L.R. 466). 
“Etymologically things are inconsistent 
when they cannot stand together at the same 
time; and one law is inconsistent" with ano- 
ther law when the command or power ' or 
'provision in the one law conflicts directly 
with the cOthmand qr power or provision in 
the other. Where two legislatures operate 
•over the same territory and come into collis- 
ion, it is necessary that one should prevail, 
but the necessity is confined to actual Col- 
lision as when one legislature says “do” and 
the other says “don’t”. Repugnancy of 
provincial law to existing: Indian law — Prin- 
ciples of construction. Per Sulaiman, J. — 
When the question is whether a provincial 
legislation is repugnant to an existing Indian 
law, the onus of showing its repugnancy 
and the extent to which it is repugnant 
should be on the party attacking its validity. 
There ought to be a presumption in favour 
its validity, and every effort should be made 
to reconcile them and construe both so as 
to avoid their being repugnant to each 
other; and care should be taken to see 
whether the two do not really operate in 
different fields without encroachment Fur- 
ther, repugnancy must exist in fact, and not 
depend merely on a possibility. If the in- 
valid part of an Act is really separate in its 
operation from the other parts, and the rest 
are not inserverably connected with it, then 
only such part is invalid, unless, of course, 


the whole object of the Act would be frus- 
trated by the partial exclusion. If the sub- 
ject which is beyond the legislative power 
is perfectly distinct from that, which is 
within such power, the Act can be ultra 
vires in the former, "while intra vires in the 
latter. A law which is ultra vires in patft 
only may thereby become ultra vires in 
whole if the object of the Act cannot at all 
be attained by excluding the bad part. If 
the offending provisions are so interwoven 
into the scheme of the Act that they are not 
severable then the whole Act is invalid. 2 
L.J; 183=43 C.W.JST. (F.GRr) 193=1939 
F.C. 74=(1939) 2 M.L.J. (Supp.) 45. See 
also 47 Bom.L.R. 294. 

Bihar Money-lenders (Regulation .vof 
Transactions) Act (VII of 1939) is not void 
as repugnant to existing Indian law. 2 F.L.J. 
183=43 C.W.N. (F.C.R.) 68=20 PatL.T. 
473=1939 F.C. 74=( 1939) 2 M.L.J. (Supp.) 
45. See also 1943 N.L.J; 408 (C. F. 
Berar Relief of Debt Act, 1939). S. 15 of 
Bihar Act IX of 1938 is not. void ■ tinder 
S. 107 of the Government of India Afcfc of 
1935, as being repugnant to S. 38; C. P. 
Code an existing Indian law. 1939 P.W.N. 
530=20 Pat.L.T. 492=18 Pat. 094=1939 
Pat 570. Bihar Tenancy Act (as amended 
in 1937), S. 178-B — If conflicts with Perma- 
nent Regulation and if invalid. See 1942 P. 
W.N. 66. The expression “Federal law’* in 
S. 107 (1) of the Government of India Act 
would not include a previously existing 
Indian law on a subject falling in List I. 
192 I.C 225=73 C.L.J. 1=53 L.W, 109=^> 
45 C.\V.N. (F.R.) 1=1941 F.C. 47= (1941) 

1 M.L.J. (Supp.) 1. If the. subject- 
matter of " a provincial enactment fells 
within the Provincial legislative list, the 
mere fact that it may also be affected by 
certain provisions in the concurrent legis- 
lative list would not attract the provisions 
of S. 107 of the Act regarding repugnancy* 
43 P.L.R. 226=1941 Lah. 177 (F-B.)*, 
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CHAPTER II. 

Restrictions on Legislative Powers. 


Sanction of Governor** 
General or Governor re- 
quired for certain legis- 
lative proposals. 


108. (1) Unless the Governor-General in his 

discretion thinks fit to give his previous sanction, 
there shall not be introduced into, or moved in, either 
Chamber of the Federal Legislature, any Bill or 
amendment which — 


(a) repeals, amends or is repugnant to any provisions of any Act of 
Parliament extending to British India; or 

(b) repeals, amends or is repugnant to any Governor-General's or 
.Governor's Act, or any ordinance promulgated in his discretion by the Governor- 
General or a Governor; or 


(c) affects matters as respects which the Governor-General is, by or 
under this Act, required to act in his discretion ; or 

(d) repeals, amends or affects any Act relating to any police force; oar 

(e) affects the procedure for criminal proceedings in which European 
British subjects are concerned; or 

(/) subjects persons not resident in British India to greater taxation than 
persons resident in British India or subjects companies not wholly controlled 
and managed in British India to greater taxation than companies wholly controlled 
and managed therein; or 

(g) affects the grant of relief from any Federal tax on income in respect 
of income taxed or taxable in the United Kingdom. 

(2) Unless the Governor-General in his discretion thinks fit to give his 
previous sanction, there shall not be introduced into, or moved in, a Chamber of 
a Provincial Legislature any Bill or amendment which — 

(a) repeals, amends, or is repugnant to any provisions of any Act of 
Parliament extending to British India; or 

(b) repeals, amends or is repugnant to any Governor-General's Act, or 
any ordinance promulgated in his discretion by the Governor-General; or 


gee. 108. — Under the Government of India 
Act 1915, which consolidated earlier enact- 
ments on the point, the previous consent of 
the Governor-General was requisite to the 
’ introduction of legislation affecting religion, 
religious usages and rites. This restriction 
has been omitted here on the ground that 
legislation of this type should be introduced 
on the full and unfettered responsibility of 
Indian Ministers, and on the ground that in 
a matter of that sort it was undesirable that 
their responsibility should be shared by the 
Governor or Governor- General. See J.P. 
C. Report, para. 141. 

- The term "British India” in S. 108 (2) 
(a) means the whole of British India 
and does not refer to a part of British 
India. Therefore, Bengal Regulation, I of 
1793, cannot be said to be an Act of Par- 
liament extending to the whole of British 
India inasmuch as it applies only to Bengal, 
Bihar, Orissa and other settled estates in 
some of the provinces. 20 Pat 573=22 P. 
L.T.. 863=1941 Pat 306 (S.B.). In the ordi- 
nary meaning of the expression an "Act of 
Parliament” is an Act passed by the House 
of 'Commons, the House of Lords and as- 
sented to by the King. Regulation I of 1793 
was all Enactment of the Governor-General 
in Council in India and was never before 


Parliament in England. This Regulation to- 
gether with the other Permanent Settlement 
Regulations were enacted pursuant to the 
provisions and directions contained in S. 39, 
Pitt's India Act of 1784. Regulation I of 
1793 purports to be an enactment of the 
Governor-General in Council and was en- 
acted by the Marquis of Cornwallis by 
virtue of the powers of legislation given to 
or assumed by the Governor-General in 
Council and that being so it cannot be said 
that the Permanent Settlement Regulation I 
of 1793, is in any sense an Act of Parlia- 
ment. Consequently, the Bihar Agricultu- 
ral Income-tax Act cannot be said to be in- 
valid by reason of S. 108 (2) (a) on the 
ground that it is repugant to the provisions 
of Regulation I of 1793. 20 Pat 573=22 

P.L.T. 863=1941 Pat. 306 (S.B.)=«*41 
P.W.N. 689. 

Sec. 108 (2) (b)-—" Governor- General’s 

Act” — Bengal Permanent Settlement Regu- 
lation — The expression "Governor-General’s 
Act,” refers to Acts contemplated in S. 44 
of this Act (i.e.), to Acts enacted 
by the Governor-General after the Govern- 
ment of India Act came into force. The 
Permanent Settlement Regulation was in 
no sence an Act of -the Governor-General 
but was- an Act of the then Governor- 




(c) affects matters as respects which the Governor-General is by or under 
this Act, required to act in his discretion ; or 

(d) affects the procedure for criminal proceedings in which European 
British subjects are concerned ; 

afcid uhless the Governor of the Province in his discretion thinks fit to give 
his previous sanction, there shall not be introduced or moved any Bill or amend- 
ment which — 

(i) repeals, amends or is repugnant to any Governor's Act, or any ordi- 
nance promulgated in his discretion by the Governor; or 

(ii) repeals, amends or affects any Act relating to any police force. 

(3) Nothing in this section affects the operation of any other provision 
in this Act which requires the previous sanction of the .Governor-General or of a 
Governor to the introduction of any Bill or the moving of any amendment. 

109. (1) Where under any provision of this Act the previous sanction or 

recommendation of the Governor-General or of a 


Requirements as to sane- Governor is required to thee introduction or passing 
tions and recommendations Q f a Bill or the moving of an amendment, the giving of 

of ^procedure only.* 119 sanction or .recommendation shall not be construed 

as precluding him from exercising subsequently in 
regard to the Bill in question any powers conferred upon him by this Act with 
respect to the withholding of assent to, or the reservation of. Bills. 

(2) No Act of the Federal Legislature or a Provincial Legislature, and no 
provision in any such Act, shall be invalid by reason only that some* previous 
sanction or recommendation was not given, if assent to that Act was given — 

T (o) where the previous sanction or recommendation required was that of 
the Governor, either by the Governor, by the Governor-General, or by His 


Majesty; 

(b) where the previous sanction or recommendation required was that 
of the Governor-General, either by the Governor-General, or by His Majesty. :f ' 


General in Council. Consequently, S. 108 
(2) (b) can in no way render the Bihar Agri- 
cultural Income-tax Act invalid because it is 
repugnant to Regulation I of 1793. 20 Pat. 
573=22 P.L.T. 863=1941 Pat. 306 (S. 

B. ). S, 108 (2) (b) merely limits the 

power of Provincial legislatures to repeal 
or amend Governor-General’s Acts or Ordi- 
nances enacted dr promulgated under Ss. 
42 to 44 of the Act. A Governor- General’s 
Act or Ordinance is a very special form of 
legislation and cannot possibly include an 
Act of a Provincial legislative authority, 
which in the past required the assent of the 
Governor-General for its validity. 197 I. 

C. 618=21 P. 178=1942 P. 351. The Go- 
vernor-General’s Act to which S. 108 re- 
fers means an Act such as the Governor- 
General is empowered to enact under S . 44 
of that Act. Before 1st April, 1937, all 
Acts required the assent of the Governor- 
General and the expression "Gowernor- 
General’s Act” in S. 108 is not intended to 
include all such Acts. 21 Pat. 587=1. L. 
R. (1942) Kar. (F.C.) 21=46 C.W.N. (F, 

R. ) 32=5 F.L.J. 17=A.I.R. 1942 (F.C.) 
17=(1942) 2 M.L.J. 6 (F.C.). The ex- 
pression "Act of Parliament” is used in 

S. 108 (2) (a) in the sense of enactments 
actually passed by Parliament and not of 
laws passed by a subordinate legislative 


body under power conferred upon it by an 
Act of Parliament. The Bengal Permanent 
Settlement Regulation (I of 1793) is not* 
therefore, an "Act of Parliament” within 
the meaning of the section. I.L.R. (1942) 
Kar. (F.C.) 1=21 Pat. 521=46 C.W.N. 
(F.R.) 22=75 C.L.J. 123=5 F.L.J. b= 
A.I.R. 1942 F.C. 8=(1942) 1 M.L.J. 607 
(F.C.). S. 108 (2) (b), merely limits the 
power of Provincial Legislatures to repeal 
or amend Governor-General’s Adts or 
Ordinances enacted or promulgated under 
Ss. 42 to 44 of the Act. A Governor- 
General’s Act or Ordinance is a very spe- 
cial forint of legislation and cannot possibly 
include an Act of a Provincial Legislative 
authority, which' in the past required the 
assent of the Governor-General for its vali- 
dity. 21 Pat. 178=5 F.L.J. (H.C.) 34= 
A.I.R. 1942 Pat. 351. 

Sec. 109 (2): Assent of Governor- 
Objection as to absence^ of previous sanc- 
tion under S. 299 (3). — If an Act has re- 
ceived the assent of the Governor, its vali- 
dity cannot be thereafter questioned on the 
ground that previous sanction to its intro- 
duction as required by sub-S. (3) of S. 299 
of the Government of India Act was not 
obtained. I.L.R. (1940) All. 455=1940 
A.L.J. 274=1940 All. 272 (F.B.); 
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•' Savings. 110. Nothing in this Act shall be taken — 

(a) to affect the power of Parliament to legislate for British India, or any 
part thereof ; or 

(b) to empower the Federal Legislature, or any Provincial Legislature — 

(i) to make any law affecting the Sovereign or the Royal Family, or the 
Succession to the Crown, or the sovereignty, or dominion or suzerainty of the 

• Crown in any part of India, or the law of British nationality, or the Army Act; 
the Air Force Act, or the Naval Discipline Act, or the law of Prize or Prize 
Courts; or 

(ii) except in so far as is expressly permitted by any subsequent provi- 
sions. of this Act to make any law amending any povision of this Act, or any 
Order in Council made thereunder, or any rules made under this Act by the: 
Secretary of State, or by the Governor-General or a Governor in his discretion, 
.or in the exercise of his individual judgment; or 

(iii) except in so far as is expressly permitted by any subsequent provi- 
. sions of this Act, to make any law derogating from any prerogative right of His 

Majesty to grant special leave to appeal from any Court. 

PART VII _ 

CHAPTER III. 

Property contracts, liabilities and suits. 

* * He * * 


175. (1) The executive authority of the Federation and of a Province 

shall extend, subject to any Act of the appropriate 
Power to acquire pro- legislature, to the grant, sale, disposition or mortgage 

"Sacts etc t0 make COn " P^perty vested in His Majesty for the pur- 

ac ’ * poses of the Government of the Federation or of the 


Province, as the case may be, and to the purchase or acquisition of property on 
behalf of His Majesty for tho&e purposes respectively, and to the making of 


-contracts: 


Sec. 175.— 1 The powers formerly vested 
in the Secretary of State in Council under 
*5L 30 (of the Government of India Act, 
1915) to enter into contracts relating to or 
► otherwise deal with property vested in the 
Crown, and which were exercised by the 
. authorities in India by virtue of a delega- 
tion from him, (see Kasturi Reddi v. Secre- 
tary of State, 26 M. 268) are now directly 
devolved on the Federal and Provincial Go- 
vernments in respect of the property vested 
in such- The provisions are merely a re- 
production of S. 30, and there is no differ- 
ence except, (1) The source of the authority 

- is traced to the Governments in India and 
(2) the form in which contracts, etc., would 
hereafter run. 

Government Contracts. — Though it may 
be very desirable to have a formal deed 
with regard to all the agreements made by 
Government, it cannot be held as a matter 
of law, that -an agreement evidenced by ten- 
ders and acceptance of tenders or an agree- 
ment evidenced by correspondence or other 
documents of informal nature though fully 
established by evidence, must fail and be 
■ to offend the terms of S. 30 of the 
Gbyfcrnment of^India Act, 1918. It is a 
imWcittkt cbmpliaace with thfc terms of S. 

- 30 if tjtfe $grfc£ufre&t fg expressed I h Nferiting, 


and this writing may comprise a series of 
letters or a series of informal doedfnents. 
1941 A.L.J. 570=4 F.L.J. (H.C.) 361t= 
1(941 All. 377. The provisions of the Act, 
1915, are mandatory and must be strictly 
complied with in order to constitute a valid 
contract which can be enforced against the 
Secretary of State. The contract must, 
under the law and the rules in force, be by a 
deed executed on behalf of the Secretary of 
State and in his name by the proper autho- 
rity. 39 Bom.L.R. 807i=1937 Bom. 449. 
There is no justification for holding that a 
contract in order that it may comply with 
S. 30 of the Government of India Act, 1915, 
must be by deed, i.e., under seal. There 
is no such provision in S. 30; the sectioft 
does not require a formal document in Wj£ 
nature of an indenture or deed. The ex- 
tract under S. 30 must, in order to be ‘Smil- 
ing, be made on behalf and in the natnt, of 
the Secretary of State for India in Cotmdl 
by the local Government and executed by 
the proper officer authorised by the Gover- 
nor-General in Council. A contract in the 
form of letters, complying with the provi- 
sions of S. 30 and signed by the proper 
officer, would be a contract coinplyihg with 
the tfcrms of S: 30. But it tnuSt be plain 
thpt thi is dttrried on on 


& 176 ] 


T«e Government of India Act, 1935. 


2689 


Provided that any land or building used as an official residence of the 
-Governor-General or a Governor shall not be sold, nor any c han ge made, in the 
purposes f dr which it is being used, except with the concurrence, in his discretion, 
of the Governor-General or the Governor, as the case may be. 

(2) All property acquired for the purposes of the Federation or of a 
Province or of die exercise of the functions of the Crown in its relations, with 
Indian States, as the case may be, shall vest in His Majesty for those purposes. 

(3) Subject to the provisions of this Act with respect to thd Federal 
Failway authority, all contracts made in the exercise of the executive authority 
»of the Federation or of a Province shall be expressed to be made by the Governor- 
General, or by the Governor of the Province, as the case may be, and all such 
•contracts and all assurances of property made in the exercise of that authority 
.shall be executed on behalf of the Governor-General or Governor by such persons 

in such maimer as he may direct or authorise. 

(4) Neither the Governor-General, nor the Governor of a Province, nor 
the Secretary of State shall be personally liable in respect of any contract or, 
assurance made or executed for the purposes of this Act, or for the purposes of 
the Government of India Act or of any Act repealed thereby, nor shall any 
person making or executing any such contract or assurance on behalf of any of 
them be personally liable in respect thereof. 

176. (1) The Federation may sue or be sued by the name of the Federa- 

_ . , .. tion of India and a Provincial Government may sue 

Sutts and proceedings. Qr sue( j by the name of the Province, and, without 

^prejudice to the subsequent provisions of this chapter, may, subject to any provi- 
sions which may be made by Act of the Federal or a Provincial Legislature 
'enacted by virtue of powers conferred, on that Legislature by this Act, sue or be 
sued in relation to their respective affairs in the like cases as the Secretary of 
State in Council might have sued or been sued if this Act had not been jgssgjfc ; 


‘behidf of and in the name of the Secretary 
of State, and that the contract as finally con- 
cluded by correspondence is executed by a 
.person authorised by resolution in that be- 
half. Where the correspondence does not 
■show that, but only amounts to the fact that 
the Collector is prepared to recommend to 
Government to sanction a proposal, which 
if sanctioned would be made on behalf of 
and in the name of the Secretary of State 
in Council, there is no binding agreement 
under S. 30 which can be specifically en- 
forced. 40 Bom.L.R. 19=174 I.C. 316= 
1938 Bom. 168. Under S. 30 (2) of the 
•‘Government of India Act, 1919, contracts 
'of mining leases have to be executed by the 
person and in the manner prescribed by the 
Government of India, and in order to be 
•valid, a mining lease has to be executed by 
the Collector under the rules prescribed by 
the Governor-General in Council; until a for- 
mal lease has been executed there can be 
no enforceable contract against the Secre- 
tary of State for India in Council. 48 L. 
W. 194=1938 Mad. 749=(1938) 2 M.L.J. 
141. 

Sec. 176.— The Federation and the Pro- 
vinces are endowed with juristic personality, 
with a right to sue and be sued. It must 
Ixowever be noted that the creation of these 
separate entities is only for the purpose of 
16gttl proceedings; neither the imparling of 
C.C.M4— 337 


a juristic personality, nor the! Crown hdM-’ 
mg property “in right of the Ptoviftce” and 
“in right of the Federation” affords any 
scope for the doctrine of the multiple per- 
sonality of the Crown. The Crown is one 
and indivisible throughout the Empire, and 
in the words of Dr. Keith, “there is no es- 
sential deviation from this unity in the feet 
that the Crown appears in various aspfedts 
and that in these aspects there may- 
be collision of interest and of rights*** 
A Province may sue another Province, 
or a Province, the Federation and "to 
this extent there is distinction of aspects 
within the Crown.** The King in each part, 
of his dominions has a distinct personally 
for certain purposes, but the unity of pers 
sonality can be given effect to . whenever. 
“2* of pe ” onaIit y is unimportant., 

(Cf. Williams v. Howarth, 1905 A. C. 551)., 

Crown bound by Legislation.— The • 
Crown in right of the Federation is bottfid' 
by a valid Provincial enactment assented to 
by the Governor as representing His Majes- 
ty* If the Crown is bound at all it is 
bound in all its aspects, and the question 
whether the Crown is botind is one of con- 
struction not of. law. 

Suits.— Suits between Provinces and be- 
tween the Province and the Federation, are 
only a method of ascertaining the true 
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(2) Rules of Court may provide that, where the Federation, the Federal 
Railway Authority, or a province sue or are sued in the United Kingdom, service- 
of all proceedings may be effected upon the High Commissioner for India or such 
other representative in the United Kingdom of the Federation. Authority or 
Provinces as niay be specified in the rules. 

179. (1) Any proceedings which, if this Act had not been passed might 

have been brought against the Secretary of State in 
Legal proceedings as to £ ounc a m ay, in the case of any liability arising be- 
certam matters. f ore the commencement of Part III of this Act or 

arising under any contract or statute made or parsed before that date, be brought 
against the Federation or a Province, according to the subject-matter of the pro- 
ceedings, or, at the option of the person by whom the proceedings are brought, 
against the Secretary of State, and any sum ordered to be paid by way of debt, 
damages or costs in any such proceedings, and any costs or expenses incurred in 
or in connection with the defence thereof, shall be paid out of the revenues of the 
Federation or the Province, as the case may' be, or, if the proceedings are brought 
against the Secretary of State, out of such revenues as the Secretary of State 


may direct. 

meaning of the Constitution and does not 
affect the indivisibility of the Crown. This 
section reproduces with one material altera- 
tion the provisions of S . 32 of the Govern- 
ment of India Act, 1915, which conferred 
"the same right of suit against the Secretary 
of State as existed against the East India 
Company, if the Government of India Act, 
1858, had not been passed . ” This provision 
was construed as affirmatively conferring a 
right of suit in all cases where the East 
India Company if it existed could have been 
sued and negatively as precluding an action 
in all cases where such a suit did not lie 
against the Company. 

Suit against Secretary of State — Main- 
tainability — Test. — Per Braund, J. — So far 
as suits against the Secretary of State in 
Council are concerned, in India, it is a 
complete fallacy to attempt to consider them 
from the point of view of the English 
Common law which does not recognize 
actions against the Crown on the principle 
either that "the Crown can do no wrong 
or that the King cannot be sued in his own 
Court. The principle applicable in India is 
wholly different; for, not only has the 
Crown submitted itself by statute (through 
its character as the successor of the East 
India Company) to certain ‘remedies/ but 
it has by S . 65, Government of India Act, 
1858, constituted a corporate defendant in 
*the form of the Secretary of State in Coun- 
cil as its representative for the purpose of 
being sued in respect of those remedies. In 
the result, therefore, the East India Com- 
pany, and, through the Company, the Secre- 
tary of State in Council, is, by virtue of S. 
65, Government of India Act, 1858; and of 
S. 52 of the Act of 1919, in a wholly differ- 
ent position from the Crown as it* stands 
un^er the English . Common law. It is the 
caaracteri of the suit, and not whether it 
would have succeeded, that is the test. If 
it is* of that ‘character* that it would' 'have 
lain against the East India Company, them 


by statute it lies against the Secretary of 
State for India in Council. 1937 Rang. L. 
R. 35=1937 Rang, 89 (S.B.). The Secre- 
tary of State is not liable for acts of the 
Courts or the consequences of those acts. 
A person has, therefore, no cause of action 
against the Secretary of State for wrong- 
ful seizure and sale of his property by a 
Magistrate for payment of a fine inflicted 
on another person. 167 I.C. 309=1936 A. 
W.R. 1277=1937 All. 158. Secretary of 
State not liable for tort of servant employ- 
ed in government hospital. 49 L.W. 679 
=(1939) 1 M.L.J. 784. 

Sec. 179. — This section is an application 
to the existing contracts of the Secretary of 
State in Council, of the familiar principle 
in the Law of Contracts, that the remedy 
of a party against the original promisor is 
not prejudiced or lost by reason of an as- 
signment by the latter to which the other 
is not a consenting party. The option is 
therefore given to persons claiming by vir- 
tue of contracts, etc., prior to the com- 
mencement of Part III to sue either the 
Secretary of State the original contracting 
party— -or the Federation or the Province 
according as the authority to whom the 
contract would relate under the provisions 
of this Act. In a suit instituted against 
the Secretary of State, the description of 
the defendant as "Government Punjab Pro- 
vince through Deputy Commissioner" does 
not in any manner affect the institution of 
the suit. Under the present Government of 
India Act all that is necessary to be men- 
tioned is the "Province". The addition of 
the words "through Deputy Commissioner" 
does not cause any prejudice to the defend- 
ant. 192 I.C. 729=42 P.L.R., 550=1940 
Lah. 451. Where in a suit against the 
Secretary of State, the latter , is wrongly 
described as "Secretary o£ State for India 
in Council" this . is a„ niere misdescription 
which can bfe amended* at any tim e by omit- 
ting the words "for Ind&in Council". 1939 
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The provisions Of this sub-section shall apply with respect to proceedings 
arising under any contract declared by the terms thereof to be supplemental to 
any such contract as is mentioned in those provisions as they apply in relation 
to the contracts so mentioned. 

(2) If at the commencement of Part III of this Act any legal proceedings 
are pending in the United Kingdom or in India to which the Secretary of State 
in Council is a party, the Secretary of State shall be deemed to be substituted in 
those proceedings for the Secretary of State in Council, and the provisions of 
sub-section (1) of this section shall apply in relation to sums ordered to be paid, 
and costs or expenses incurred, by the Secretary of State or the Secretary of 
State in Council in or in connection with any such proceedings as they apply 
in relation to sums ordered to be paid in, and costs or expenses incurred in or 
in connection with the defence of, proceedings brought against the Secretary of 
State under the said sub-section ( 1 ) . 

(3) Any contract made in respect of the affairs of the Federation or a 
Province by or on behalf of the Secretary of State after the commencement of 
Part III of this Act may provide that any proceedings under that contract shall 
be brought in the United Kingdom by or against the Secretary of State and any 
such proceedings may be brought accordingly, and any sum ordered to be paid by 
the Secretary of State by way of debt, damages or costs in any such proceedings, 
and any costs or expenses incurred by the Secretary of State in or in connection 
therewith, shall be paid out of the revenues of the’ Federation or the Province, as 
the case may be. 

(4) Nothing in this section shall be construed as imposing any liability 
upon the Exchequer of the United Kingdom in respect of any debt, damages, 
costs or expenses in or in connection with any proceedings brought or continued 
by or against the Secretary of* State by virtue of this section, or as derogating 
from the provisions of sub-section (1) of the last preceeding section. 

(5) This section does not apply in relation to contracts or liabilities solely; 
in connection with* the affairs of Burma or Aden, other than liabilities which are 
by this Act madef liabilities of the Federation, or to contracts or liabilities for 
purposes which will, after the commencement of Part III of this Act, be purposes 
of His Majesty’s Representative for the exercise of the functions of the Crown 
in its relations with Indian States . 

PART IX. 

THE JUDICATURE. 

CHAPTER I. 

The Federal Court. 

200. (1) There shall be a Federal Court consisting of a Chief Justice of 


Lah. 583. No doubt under S. 179 (1) of 
the Government of India Act, an appeal 
should be lodged against the Secretary of 
State and not against the Secretary of State 
for India in Council. But the mere addi- 
tion of the words “for India in Council” 
does not justify the dismissal of the appeal, 
as at the worst it could only be construed 
as a misdescription of the respondent. 41 
P.L.R. 134=1939 Lah. 298. An appeal is 
merely a continuation of the proceedings 
within the meaning of sub-S. (2) of S. 179. 
Hence, if the original suit was pending at 
the commencement of Act of 1935, the Pro- 
vince cannot be impleaded as a respondent 
in appeal and the only respondent is there- 
fore the Secretary of State within the 
meaning of sub-S. (2) of S. 179. 40 P.L. 
R. 927=178 1.C. 390=1938 Lah. 585. What 


sub-S. (5) of S. 179 is concerned with is 
the person who is to be named as a defen- 
dant in suits of the description mentioned 
there, and not with any question of notice 
which has to be served before the suit can 
be maintained at all. S. 80 of the C.P. 
Code deals with that and its provisions have 
to Jbe strictly complied with. Where a 
notice under S. 80 was sent to the Collector 
of Agra of a suit to recover an alleged 
excess charge collection from the plaintiff in 
respect of goods sent from Bombay to Agra 
it was held it was not a proper notice under 
S. 80 and that the suit should be dismissed 
on that ground alone. I.L.R. (1943) A. 
223=206 I.C. 372=1943 F.L.J. 227=1943 
A.L.J. 1=A.I.R. 1943 A. 158. 

Sec. 200: Section explained. — The esta- 
blishment of a Federal Court is an essential 
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d con- * nc ^ a such number of other judges as His 

•a? Court" Majesty may deem necessary, but unless and until an 
address has been presented by the Federal Legisla- 
ture to the Governor-General for submission to His Majesty praying for an 
increase in the number of judges, the number of puisne judges shall not exceed 
'Six. 

(2) Every judge of the Federal Court shall be appointed by His Majesty 
by warrant under the Royal Sign Manual and shal l hold office until he attains 
the age of sixty-five years : 

Provided that — 

( 0 ) a judge may by resignation under his hand addressed, to the Governor- 
General resign his office; 

(6) a judge may be removed from his office by His Majesty by warrant 
under the Royal Sign Manual on the ground of misbehaviour or of infirmity of 
mind or body, if the Judicial Committee of the Privy Council, on reference being 
made to them by His Majesty, report that the judge ought on any such ground 
to be removed. 

(3) A person shall not be qualified for appointment as a judge of the 
Federal Court unless her— 

(а) has been for at least five years a judge of a High Court in British 
India or in Federated State ; 

(б) is a barrister of England or Northern Ireland of at least ten years 
standing, or a member of the Faculty of Advocates in Scotland of at least ten 
years standing; or 

(c) has been for at least ten years a pleader of a High Court in British 
India or in a Federated State or of two or more such Courts in succession : 

Provided that — 

(1) a person shall not be qualified for appointment as Chief Justice of 
India unless he is, or when first appointed to judicial office was, a barrister, a 
member of the Faculty of Advocates or a pleader; and 

(ii) in relation to the Chief Justice of India, for the references in para- 
graphs (&) and (c) of this sub-section to ten years there shall be substituted 
references to fifteen years . 

In computing for the -purposes of this sub-section the standing of a 
barrister or a member of the Faculty of Advocates, or the period during which a 
person has been a pleader, any period during which a person has held judicial 
office after he became a barrister, a member of the Faculty of Advocates or a 
pleader, as the case may be, shall be included. 


Establishment 
Hftimtion of Fed< 


element in a Federal Constitution. “It is 
at once the interpreter and guardian of ihe 
constitution and a tribunal for the determi- 
nation of disputes between the constituent 
units of the Federation”. (As to the juris- 
diction of the Federal Court and the High 
Courts under the new Act, see articles in 
the Madras Law Journal, Vol. 69, Decem- 
ber, 1935, Calcutta Weekly Note*, Decem- 
ber, 1935, and January, 1936, Parts; Con- 
temporary Law Review, November, 1935.) 

Extracts from the Debates in Parlia- 
ment (Solicitor-General .—Par . Deb. Vol. 
300, No. 70, 134-135) .-—“It would be im- 
possible to overstate the importance of the 
fede ral Court in the development of the 
constitution. But when we are considering 
appointments to a Court; the first add chief 


thing is not perhaps so much the minimum 
qualifications as the method of appointment. 
That is why it is proposed that the mem- 
bers of the Federal Court, including the 
Chief Justice, shall be appointed by His 
Majesty, which of course means on the 
advice of the Secretary of State and tbe 
Ministry in this country, who will be held 
responsible to this House for any advice 
they give. That in our view is really the 
important thing. Whatever qualifications 
you put in, unless the appointing authority 
"takes the trouble to appoint the best men, 
then no minimum qualifications will avail at 
all. At the same time, we are impressed 
by what has been said as to the fact that 
-this Federal Court will be dealing, almost 
exclusively with what may be called pure 
points df taw* of great difficulty. * 
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Temporary appointment 
of acting Chief Justice. 


(4) 'fevety person appointed to be a jtftgS of the Federal- Court stalls 
before he enters upohhis office, thake and subscribe before the Governor-General 
or some person appointed by him an oath according to the form set out in that 
behalf in the Fourth Schedule to this Aet. . : ' 

201 . The judges of the Federal Court shall be entitled to such salaries and 

o,.. _ - . , allowances, including allowances for expenses m'rfcs- 

> e c„. o ju ges. c f equipment and travelling- upon appointment, 

ahd to such rights in respect of leave and pensions, as may from time. to time 
be fixed by His Majesty in Council : 

Provided that neither the salary of a judge nor his rights in respect of 
leave of absence or pension shall be varied to his disadvantage after his appoint-, 
ment. 

202. If the office of Chief Justice of India becomes vacant, or if the Chief 
Justice is, by reason of absence or for any other 
reason, unable to perform the duties of his office, 
those duties shall, until some person appointed by 

His Majesty to the vacant office has entered -on the duties thereof, or until th^ 
Chief Justice has resumed his duties, as the case may be, be performed by such 
one of the other Judges pf the Court as the Governor-General may in his 
discretion appoint for the purpose. {See -also 3 and 4. Geo. 6, Qk. 5, Sec. $ r 
infra.] 

203. The Federal Court shall be a Court of record and shall sit in Delhi 
Seal of Federal Court . * and at such other place or places, if any, as the Chief ' 

i- ; r ■ * , Justice of India may, with the approval of the 

Governor-General, from time to time appoint. j 

204. (1) Stflbject to the provisions of this A£t, the Federal Court shall, to 
the exclusion of any other Court, have an original 
jurisdiction in any dispute between any two or mote 

- . . .» of the following parties, that is to say,- die 

any of the Provinces or any of the Federated States, if and in so far as the 
dispute involves any question ‘ (whether of law or fact) on which the existence 
or extent of a legal right depends : ' „ 

Provided that the said jurisdiction shall not extend to — 


Original juridictiou of 
Federal Court. 


(a) a dispute to which a State is a party, unless the dispute — 

(i) concerns the interpretation of this Act or of an Order in Council made 
thereunder, or the extent of the legislative or executive authority vested in the 
Federation by virtue of the Instrument of Accession of that State; or 

(ii) arises under an agreement made under Part VI of this Act in rela- 
tion to the administration in that State of a law of the Federal Legislature, or 
otherwise concern some matter with respect to which the Federal Legislature has 
power to make laws for that State; or 

(iii) arises under an agreement made after the establishment of the Fede- 
ration, with the approval of His Majesty's Representative for the exercise of 
the functions of the Crown in its relations with Indian States, between that 


Sec. 201. — As to salaries of Judges, see 
Order in Council. 

Sec. 204“ — The section refers to a dis- 
pute involving “any question (whether of 
law or fact) on which the existence or ex- 
tent of a legal right depends.* 1 
Extracts from the Parliamentary Debates 
(Speech of the Solicitor-General). — 
"In drafting this clause we have followed 
the recommendation of the Joint Select 
Committee. We have passed claues which 
specifically deal with the matter of suits 


being brought against the Provinces or 
the Federation. But there are many 
cases to-day in India — and there will con- 
tinue to be such cases when this becomes 
law — in which private individuals have 
rights against and can sue the Federation. 
It would be most oppressive and incon- 
venient if any litigant who had a claim 
against the Federation — and it might be 
quite a small claim — had to go up from the 
far end of India to the central place where 
the Federal Court will sit to prosecute his 
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State and the Federation or a Province, being an agreement winch . expressly 
provides that the said jurisdiction shall extend to such a dispute; 

(b) a dispute arising under any agreement which expressly provides that, 
the said jurisdiction shall not extend to such a dispute. 

(2) The Federal Court in the exercise of its original jurisdiction shall 
not pronounce any judgment other than a declaratory judgment. 

2 05. (1) An appeal shall lie to the Federal Court from any judgment, 

decree or final order of a High Court in British India, 
if the High Court certifies that the case involves a 
substantial question of law as to the interpretation of 
this Act or any Order in Council made thereunder, 
and it shall be the duty of every High Court in 
British India to consider in every case whether or not any such question is, 
involved and of its own motion to give or to withhold a certificate accordingly. 


Appellate jurisdiction of 
Federal Court in appeals 
from High Cotirts in Bri- 
tish India. 


claim. It would be regarded as the greatest 
possible injustice in India, and indeed I 
it would have manifold great incon- 
veniences. It would seem quite unnecessary 
in what I may call ordinary cases. But, you 
may get cases where there is some question 
as to whether legislation is or is not ultra 
Vires. We believe that the right and best 
procedure in that case is the procedure under 
the Bill. Let it go first to the local Court. 
Let it be sifted and dealt with there; and let 
it go from there to the Federal Court, which 
is after all, the final Court of appeal in some 
cases. * * * As regards constitutional 
questions, the case “will be dealt with in the 
ordinary way, first by the local Court and if 
there is' any doubt about it, and it seems a 
proper case for appeal, it will be taken on 
appeal to the Federal Court, which will have 
the advantage fo having in this difficult mat- 
ter the judgment of the first Court before it. 
For these reasons, we believe that the 
scheme of the Bill, under which original 
and exclusive jurisdiction is confined to dis- 
putes between units of the new constitution, 
is better than the scheme proposed by my 
Hon. and learned Friend”. (Pari. Deb , Vol. 
300, Part 70, 1st April, 1935, cols. 140-142.) 

Per Sulaiman, J. — The term 'legal right 1 
used in sec. 204 obviously means right re- 
cognised by law and capable of being en- 
forced by the power of a State, but not 
necessarily in a Court of law. It is a right of 
a party recognised and protected by a rule 
of law, the violation of which would be a 
legal wrong done to his interest and respect 
for which is a legal duty, even though no 
action may actually lie. The mere fact that 
under the previous Act the Provincial Go- 
vernments were subordinate administrations 
under the control of the Central Govern- 
ment and could only have made a represen- 
tation to the Governor-General in Council 
Or the Secretary of State, would not he suffi- 
cient In itself for holding that the former 
could not possibly possess any 'legal rights* 
at all against the Central Government even 
m respect of rights conferred upon them by 
the provisions of the Act or the rates hiadh 


thereunder. If a legal right* existed under 
the old Act sec. 204 of the new Act would 
not be inapplicable merely because the right 
related to an earlier period. 50 L.W. 209= 
2 Fe<LLJ. 123t=1939 F.C. 58=(19 39) 2 M. 
L.J. (Supp.) 1. T^e United Provinces insti- 
tuted in the Federal Court a suit against the 
Central Government represented by the Go- 
vernor-General in Council for a declaration 
that sec. 106 (c) of the Cantonments Act (II 
of 1924) was ultra vires the then Indian Le- 
gislature, that all fines imposed and realised 
by Criminal Courts for offences committed 
within the cantonment areas should be cre- 
dited to the provincial revenues and that the 
plaintiffs were entitled to recover and adjust 
all such sums wrongly credited to the can- 
tonment funds since 1924. Held, that the 
dispute with regard to the validity of sec., 
106 (c) of the Cantonment Act involved a 
question on which the existence of a legal 
right depended, within the meaning of secf. 
204 (1) of the Government of India Act, 
1935, notwithstanding the fact that before 
the Act of 1935, the provinces could not 
have sued the Central Government in' any 
Court of law, and the Federal Court had 
therefore jurisdiction to entertain the suit.- 
(1939) 2 M.L.J. (Supp.) 1. 

Sec. 205: "Substantial Question of 
Law”. — [See notes under Civil Procedure 
Code, sec. 110 ; supra.] Sec. 205 deals with 
the appellate jurisdiction of the Federal 
Court in appeals from High Courts in Bri- 
tish India. It is to be observed that an ap- 
peal will lie from any judgment, decree or 
final order of a High Court "if the High 
Court certifies that the case involves a sub- 
stantial question of law as to the interpreta- 
tion of this Act or any Order in Council 
made thereunder*'. [Cl. (1).] Appeals to the 
Privy Council are provided for by the Code 
of Civil Procedure, secs. 109-112. 

Sec. 205 is explicit in its terms and what is 
required under it, so as to justify the grant 
of a certificate, is not merely a question af- 
fecting the interpretation of an order of an 
*eat£ctttiv£f authority ift&dfe tinder a statute of 
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the Legislature, btit some question involving 
the powers of the Legislature itself under 
the Government of India Act in enacting a 
particular statute/The question as to whether 
a particular order or the act of a particular 
authority does or does not fall within a parti- 
cular rule of the Defence of India Act is not 
a matter falling within the provision of sec. 
205 of the Government of India Act. I.L.R. 
(1946) Kar. 65. Sec. 205, clearly contem- 
plates that the certificate to appeal to the 
Federal Court should be granted at the time 
of the judgment and a duty is placed on the 
"High Court to consider in every case whether 
or not a question of law as to the interpreta- 
tion of the Act or any order in Council there- 
under is involved and of its own motion to 
give or to withhold a certificate accordingly. 
“Where no such question is involved and no 
argument is directed towards such a question, 
it is not the function of the High Court to 
.give a certificate that no such question is in- 
volved. Where no question has been raised in 
that respect in arguments, it is not open to a 
party to apply for a certificate under the sec- 
tion long after the judgment on the ground 
that a question of the nature specified is in- 
volved. I.L.R. (1946) Kar. 65. 

Extracts from Parliamentary Debates 
(The Solicitor-General) . — “This Cause 
deals with the appellate jurisdiction of the 
Federal Court and provides that if in a case 
in the High Court it appears that a substan- 
tial question of law involving an interpreta- 
tion either of this Act or any Order-in-Coun- 
cfl made under it arises, there shall be a right 
of appeal to the Federal Court if the High 
Court certifies that such a question of law 
arises. The second part of the Cause says 
that a person can appeal on that ground once 
he has got his certificate. There may be 
other grounds in the case, and, if they are pro- 
per grounds for appeal, leave may be given.” 

* * The main purpose of the Cause is to 
ensure that appeals which involve questions 
of the interpretation of the Constitution shall 
go to a higher Court. Nothing in the Cause 
affects the right of appeal to the Privy Coun- 
cil in cases outside the clause. If cases fall 
within the clause, which involve matters of 
interpretation of the constitution, parties will 
have to go to the Federal Court. There is a 
further right of appeal from the Federal 
Court to the Privy Council in a later clause 
(Pari. Deb., 1st April, 1935, Vol. 300, part 
70, p. 147). An application for a certificate 
under sec. 205 (on the ground that the ques- 
tion whether the legislature had power to re- 
quisition when the Land Acquisition Act, 
1894, remained unrepealed, involved an inter- 
pretation of the Constitution Act, sec. 292) 
was rejected on the ground that no such ques- 
tion of interpretation was involved and even 
if it did involve such interpretation the ques- 
tion was not a substantial one. I.L.R. (1944) 
Mad. 826=57 L.W. 206=1944 F.L.J. 96= 
A.I.R. 1944 Mad. 288= (1944) 1 M.L.J. 
263. It cannot be said that Ordinance 
2 of 1942 was beytmd the power of the 
Indian Legislature and the Governor- General’s 
ordinance making authority, for the reason 


that it affected the jurisdiction of the Federal 
Court in so far as it took away the appellate 
and revisiona! jurisdiction of the High Court. 
All that the Constitution Act declares^ about 
the jurisdiction of the Federal Court is that 
appeals shall lie to that Court from the deci- 
sions of the High Court, when certain points 
are involved therein. Such a provision^ does 
not admit of the interpretation that the juris- 
diction of the High Court should never be af- 
fected by Indian -legislation because the in- 
direct effect thereof might be to affect the 
number, or classes of cases which might other- 
wise come up before the High Court and thus 
afford a possibility of their being carried on 
appeal to the Federal Court. Under the ex- 
press terms of sec. 223, it is within the power 
of the Indian Legislature to alter the juris- 
diction and powers of the High Court. 47 
C.W.N. (F.R.) 41=1. L.R. (1943) Kar. 
(F. C.) 48=A.I.R. 1943 F.C. 36=(1943) 
2 M.L.J. 207 (F.C.). 

Sec. 205 (1) : Construction — " J udgment, 
decree or final order” — Meaning — Fe- 
deral Court— Jurisdiction in criminal 
matters. — Gwyer, CJ . — The Federal Court 
has jurisdiction in civil as well as in criminal 
matters. The words “judgment, decree or 
final order” ought to receive no narrow inter- 
pretation. 1939 F.C. 43= (1939) 2 M.L.J. 
(Supp.) 23. See also 6 Fed.L.J. 47=(1943) 

2 MT.L.J. 57 (F.C.). Sutaiman, /. — It may 
be assumed that the words “judgment or final 
order” in sec. 205 (1) of the Government of 
India Act apply to criminal cases as weD, 
but an order of the High Court directing the 
re-hearing of a criminal appeal by the Ses- 
sions Court is not "judgment” within the 
meaning of the section. (1939) 2 M.L.J. 
(Supp.; 23. Varadachariar , 7. — Sec. 205 o£ 
the Government of India Act, is not in terms 
limited to civil cases, and the word “judg- 
ment” is comprehensive enough to include a 
judgment pronounced in a criminal case. I* 
L.R. (1940) Lah. 400=50 L.W. 95=43 C. 
W.N. (F.C.R.) 50=2 Fed.L.J. 153=1939 
F.C. 43= (1939) 2 M.L.J. (Supp.) 23. 
See also 20 Pat.L.T. 473=1939 F.C. 74= 


(1939) 2 M.L.J. (Supp.) 45. See also I.L. 
R. (1943) 2 Cal. 1=(1943) 2 M.L.J. 207. 

Certificate — When to be granted. — As 
the certificate under sec. 205 is a part of the 
judgment, it should be given at the time when 
the appeal is decided by the High Court . 
1942 O.A. 533=1943 Oudh 45=1942 O.W. 
N. 654. See also 1946 N.L.J. 36; I.L.R.. 


(1946) Kar. 65. 

Certificate when can be given. — Ac- 


cording to sec. 205 (1) a certificate can be 
given only when a substantial question of 
law as to the interpretation of the Government 
of India Act, 1915, or any order in council 
made thereunder is involved. 1940 A.W.R. 
(C.C.) 250=1940 O.W.N. 494=1940 Oudh 
382=15 Luck. 740. Where the High Court 
refuses to interfere tinder sec. 115, C. P. 
Code and sec. 224 of the Government of India 
Act, with the order of a trial Court, refusing 
to decide the question of jurisdiction- as a 
preliminary issue it is not a fit case to be cer- 
tified under the Government of India Act as no 



2696 


Civil Court Manual (Imperial Aotb). 


[S. 305 


question of interpretation of sec. 224 was in- 
volved. It is not the function of the 'High 
Court under sec. 224 to interfere with judi- 
< J a l °? d ??, °? the Subordinate Courts 1938 

^ L ^ W1 c 19 ”r A -jyV R -,< ac ?®l=»M8 

639 • •£** 18 Luck. 657; 18 Luck. 

A certificate under sec. 205 can he riven 
Miy when a substantial question of law as 

Tn^ A ,S. t ^9.^ t y i ° n ° f j he . Govem »ent of 
i 9 " or , any order m council made 
thereunder is involved. It was held that the 

(wJTaM ,er f 6 D ^ fcnce 0f 

Kiyoy) a&a the rules made under it are ultra 
3L*£ pr«ent Indian Legislature had al- 
fSS a decided by the Federal 

negative and that hence such a 

i «S£.‘M Tw.i'Tc C°) SS“S? 
SSfl- A - »« o.^i?.°6S&Si 

to £ e Federal Court in the 
fra®, JL ce I tlfi «d:e prescribed in sec. 

refusal ° f a High Court to grant 
deSfW? Sf* he questioned by the Fe- 
«ral Court, nor ran the reasons which prom- 
th ‘„ . r j! u ^ aI be investigated by it. 
The jurisdiction of the Federal 

S extended I h mte w- b k ^ statute ^d cannot 
eeextended by a High Court acting even per- 

^tifiLe° r -£ allc i, ousl y hi withholding the 
cwfafirate. The Court cannot do indirectly 
what it cannot do directly. I L R flOA? - ! 
Lah. 712=1. L R ( 1941 Y TTa. ri? " \ 1 % 

=46 C.W.2T7 <F.k ) L T 

c w- 33 =A.i C R J i9i s k 

C. 1— (1942) 1 M.L.J. 74 (F.C.). 

rvfL 3 ? under sec. 205, the Federal 

p M ntiff was entitled to a 
upciaratum that he had not been effectivelv 

his office, and remanded the 

011 merits - On remand 
me trial Court passed a decree for arrears of 
«f^rJvsl d save certain directions as Inpayment 
of costs Court-fee, etc. This decree was con- 
finned by the Judicial Commissioner’s Court 
With some modifications in the plaintiff’s 
fevour. The plaintiff, being dissatisfied with 
foniwv, ?f Ss i , <1 , by &e Judicial Cotnmis- 
YLm v®? *? appheation under O. 

XLin of the Federal Court Rules praying 

JednS of the inherent Dowers ofthf 

decree of the Judi- 
Commissioner’s Court should be - * va- 

Sr anJLi Certa f P arf iculars . Held that 
W S, P 7- ferr 'l under sec. 205 had 
l^jT y duposed of so far as the 
misA?.” 1 Court was concerned and any com- 
?faT t r^?“ iSt . the J le< ? ee Passed by the Judi- 
cmlConimissimier’s Court after the remand 
«™dd be entertained by the Federal Court 
^5 ,J5 “r “dependent appeal under sec. 

*“ appeal, must satisfy the re- 
SKST* 8 °1 fllat: section. In the absence 
C6 !? fi i? a l e tmd * r that section, the Fe- 
^ 5?„ Jurisdiction to entertain 
file application. , When the Federal Court is 
S */u!? 3X1 appeal on a certificate 

|0»rte4 -under sec. 205, it wiH also hose 
jurisdiction to deal with other qu&tuffis rife- 


ing m the case; and m dealing with an ap- 
peal properly before it, it may have certain 
inherent powers. But before these powers- 
ca ?.., be . exercised there must be am anneal 
validly instituted before it. 1942. F L T 00 
e=A.I.R. 1942 F.C. 47= (1942) 2 ML T 
794=55 L.W. 205. Where there is no sufei- 
faal question of law as to the interpretation of 
the Government of India Act or any orders in 
Council made thereunder involved, leave to- 
appeal to Federal Court under sec. 205 (1) 
cannot be granted. 1943 O.W.N. 152=A.I 
R. 1943 Oudh 314. Under sec. 205, a certifi- 
cate can be granted only if the case involves- 
a substantial question of law as to the inter- 
pretation of the Act. The High Court cannot 
evolve such question by importing into die 
case hypothetical considerations. The ques- 
tion whether there was or was not an emer- 
gency to justify the promulgation of an ordi- 
nance is not justiciable. 1946 N.L.J. 36. 
Sec. 205 (1), read with O. 17, r. 1 of the- 
Federal Court Rules, indicates that the certi- 
ficate under sec, 205 should be contemporane- 
ous with the passing of the final order. The 
intention of the section manifestly is to leave 
the matter of granting or withholding a cer- 
tificate entirely to the initiative of the ‘High 
Court. It is on the giving of a certificate by 
the High Court that the Federal Court gets 
jurisdiction to entertain the appeal. So, that 
is a matter entirely between the High Court 
and the Federal Court and no third party has 
any right to invite the High Court to give or 
withhold a certificate. It follows that an 
application for a certificate sometime after the 
disposal of the case is beyond the scope of 
the section. 1946 N.L.J. 36. See also (1942) 

1 M.L.J. 71. Under sec. 205, a certificate 
cannot be granted when the material question 
of law was neither raised in the case nor de- 
cided by the High Court. 1946 N.L.J. 36. 
Where a question involving the interpretation 
of the Government of India Act is not raised 
or decided in the proceedings in the High 
Court, no certificate under sec. 205 of the Act 
can be granted on an application made there- 
for subsequent to the disposal of the case or 
proceedings. It is not possible for the High 
Court of its own motion to give or withhold 
a certificate such as is referred to in the sec- 
tion. 6 F.L.J. (H.C.) 38=56 L.W. 236= 
A.I.R, 1943 Ma<L 481=(1943) 1 M.L.J. 314. 
See also 1943 Oudh 41=1943 O.W.N. 709; 
1946 N.L.J. 36. Where all that was contenr 
ded was that the Ordinance in question was 
inconsistent with the Letters Patent and^ fib- 
question of law as to the interpretation of any 
provision of the Constitution Act was raised, 
the case will not fall within the purview of 
sec. 205. 1944 A.L.J. 419=A.I.R. 1944 
All. 257 (F.B.) . Under the Government of 
India Act, the order of the singles Judge 
who disposed of the case is the order 
of the High Court; he alone could grant 
the. certificate and the order could not be 
varied by a bench of two judges in appeal. 
LL.R. (1945) Mad. 623= (1944) F.L.J. 

87 <2)=A.I.R. 1945 Mad. 


*« also (1944) 
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( 2 ) Where such a certificate is given, any party in the Case ni&y appeal 
to the Federal Court on the ground that any such question as aforesaid has been 
wrongly decided, and on any ground on which that party could have appealed 
without, special leave to His Majesty in Council if no such certificate h^;d been 
given, and, with the leave of the Federal Court, on any other ground, and, no* 
direct appeal shall lie to His Majesty in Council, either with or without special 
leave. 

, Sec. 205 (2) : Construction — Right of 
appeal uneer. — The wording of sub-sec. (2) 
of sec. 205, must be taken to indicate that 
the legislature did not contemplate an appeal 
against a decision not based on a point of law 
arising under the Government of India Act 

I. L.R. (1941 Bom. 401=4 F.L.J. (H.C.) 

344=43 Bom.L.R. 496=1941 Bom. 245 (F. 

B.) . If any case is properly heard by a sin- 
gle judge of a High Court and if in that case 
is involved a substantial question of law as 
to the interpretation of the Constitution Act 
or any order in council made thereunder and 
if there is a judgment, decree, or final order 
given or made by that Judge, a certificate 
under sec. 205 (1) not only may but should be 
granted. Thereupon an appeal will be opened 
direct to the Federal Court subject to the pro- 
visions of sub-sec. 2 of sec. 205 and the Federal 
Court is entitled, if not bound, to entertain it 
It is difficult to read out of sec. 205, or any 
other section of the Constitution Act, any 
power or discretion in the Federal Court to 
refuse to hear a case in which a certificate 
has been granted or put an appellant on terms 
that his right of appeal to the Divisional 
Bench should first be exercised and it is 
doubtful whether the Federal Court has any 
such power or discretion. I.L.R. (1944) 

a * L *J* 265= (1944) F.L.J. 
to* 4 F.c. 62= (1944) 1 M.L. 

J. 510 F.C. See also (1945) 1 M.L.J. 37. 

Involves a substantial question Of 

law, etc” — Meaning of. — It cann ot be said 
that a case involves a substantial question of 
law as to the interpretation of the Act under 
when the actual decision does not determine 
any such question, but in certain events, such 
a question might arise in the Federal Court. 

The mere possibility of some such question of 
law arising in a remote contingency cannot 
be enough to jjustify the granting of a certifi- 
cate. When a man has been acquitted by two 
Courts in criminal case, the High Court, be- 
fore giving leave to appeal against 
his acquittal to a third Court, must find a clear 
indication in the statute that it is its duty to 
give such leave. I.L.R. (1941) Bom. 401= 

4 F.L.J. (H.C.) 344=43 Bom.L.R. 496= 

1941 Bom. 245 (F.B.) . The test to be appli- 
ed to see whether the question in a case invol- 
ves a substantial question of law or not is not 
merely the importance of the question but its 
importance to the case itself. If the fate of 
the case depends upon a consideration of that 
point, it will be deemed to be ‘involved’. If, 
on the other hand, there is only a remote con- 
tingency of its being taken into consideration, 
it will not answer that test. 1944 F.L.J. 261 
=A.I.R. 1944 All. 273 (F.B.). An order by 
a single Judge of the High Court dismissing 
a Civil Revision Petition is a final order, and 
when the Judge has passed a final judgment 
fend dfcrtified that a substantial question of law 
C.C.M. — 33 ® 


as to the interpretation of the Government of 
India Act is involved under sec. 205 (1) of 
the Act, an appeal to the Federal Court is 
competent and must be admitted. 52 L.W. 
240=1940 M.W.N. 849=1940 Mad. 890= 
(1940) 2 M.L.J. 170. See also (1946) 1 M. 
L.J. 145. An order made by the High Court 
under sec. 433, Cr. P. Code, merely answer- 
ing a question raised by a Presidency magis- 
trate in a reference under sec, 432, Cr. P. 
Code, and expressing opinion on a point of 
law, is not a final order within the meaning 
of sec. 205 of the Government of India Act* 
against which a right of appeal to the Federal' 
Court can be claimed. I.L.R. (1941) Bom.. 
401=4 F.L.J. (H.C.) 344=43 Bom.L.R. 
496=1941 Bom. 245 (F.B.); I.L.R. (1939) 

2 Cal. 411=69 C.L.J. 599=43 C.W.N. 950= 
1939 Cal. 529 (S.B.). The notification or 
order of the Foreign Political Department of 
the Government of India, No. 34-1, B, dated 
14-1-1937, cannot be regarded as an order 
made under the Government of India Act 
1935. The construction of the said order, 
cannot be said to be a substantial point of 
law as to the interpretation of the Act or of 
any order in Council made under the . Act* 
within the meaning of sec. 205 (1) of 1 the Act, 
so as to justify the grant of a certificate by 
the High Court, though the case, as such, 
might involve a difficult and substantial point 
of law in general. 1939 P.W.N. 858=21 Pat. 
L.T. 252=1940 Pat. 109. Per Sulaiman, J. 
i — The word ‘judgment* does not include 
every order. Similarly, decree must involve- 
a determination of the rights of the parties. 
The order of the High Court dismissing die 
appeal from the lower Court’s order refusing 
to fix the valuation or to specify a portionof 
the mortgaged property in the proclamation 
of sale is neither a judgment, decree nor a 
final order within the meaning of sec. 205 (1) 
of the Act, No appeal therefore lies to the 
Federal Court. 2 F.L.J. 183=43 C.W.N. 
(F.C.R.) 193=1939 F.C. 74=(1939) 2 M. 
L.J. (Supp.) 45. 

Jurisdiction of Federal Court — certi- 
ficate of High Court — If condition prece- 
dent. — The certificate of the High Court that 
the case involves a substantial question of law 
as to the interpretation of the Act or any* 
Order in Council made thereunder is a condi- 
tion precedent to the exercise of jurisdiction, 
by the Federal Court, although if the certifi- 
cate has once been given, the case is at large 
and the applicant is not necessarily restricted 
in arguing his appeal to what may be called 
the constitutional issue. But until the certi- 
ficate has been granted, the Federal Court 
cannot entertain the case at all. 1938 O.W. 
N. 1251=1938 F.C. I. 

CERTIFICATION’ — DUTY OF HlGH COURT — 
Nature of. — I t is a well settled general rule* 
that “an absolute enactment must be obeyed 



a6g8 


The Civil Court Manual (Imperial Acts) 


[S. 305 


or fulfilled exactly, but it is sufficient if a 
directory enactment be obeyed or fulfilled 
substantially.” It is sufficient if the plain 
■object of the directory provision is carried 
out. The duty imposed by sec. 205 on the 
High Court to consider in every case decided 
by it and to certify or withhold certification 
that the case involves a substantial question 
of law as to the interpretation of the Act or 
any Order in Council passed under it is only 
directory as distinguished from being absolute 
or mandatory and arises only in a case where 
there is reasonable ground for thinking that 
the question of law as to interpretation men- 
tioned in sec- 205 may be involved. I.L.R. 
1940 Lah- 685=67 I.A. 464= (1941) 1 M.L. 
J. 130=52 L.W. 926=1940 P.C. 230 (P.C.) 

Effect of the absence of certificate. — 
Sec. 205, imposes on the High Court the duty 
of considering and determining in every case, 
as part of its judgment, decree or final order 
the giving or withholding of the certificate. 
On such determination, the jurisdiction to en- 
tertain an appeal from such judgment, decree 
-or final order depends, and, manifestly, such 
-determination, whether it involves the grant- 
ing or withholding of a certificate should be 
recorded, not only for the information of the 
parties but also for the certification of the 
Judicial Committee of the Privy Council and 
the Federal Court as to their jurisdiction to 
•entertain an appeal. 67 I.A. 64=1, L.R. 
(1940) 1 Cal. 286=1940 A.L.J. 60=51 L. 
W. 93=44 C-W.N. 317=42 Bom.L.R. 315 
=1940 P.C. 16= (1940) 1 M.L.J. 64 (P. 
i C . ) . When the question is one of a discretion 
oi the High Court, the Federal Court will not 
in appeal interfere with the way in which 
the discretion was exercised or not exercised, 
unless it appears that the High Court did not 
apply its mind at all to the question, or acted 
.capriciously or in disregard of any legal prin- 
ciple, or was influenced by some extraneous 
considerations wrong in law ; and if there is no 
legal objection to the way in which discretion 
has or has not been exercised by the High 
Court, the Federal Court would not in appeal 
substitute its own discretion to that of the 
High Court. 3 F.L.J. 46=44 C.W.N. (F. 
R.) 21=72 C.L.J. 165=1940 F,C. 20= (1940) 

1 M.LJ. (Supp.) 14. No appeal lies to the 
Federal Court in the absence of the certificate 
prescribed in sec. 205 of the Government of 
India Act, and the refusal of a High Court to 
grant a certificate cannot be questioned by the 
Federal Court, nor can the reasons which prom- 
pted the refusal be investigated by it. Even 
when the refusal of the certificate is alleged 
to be perverse and malicious and inspired by 
wicked or improper motives and assuming that 
the High Court has, by refusing to grant a 
■certificate, deliberately deprived the Federal 
Court of a jurisdiction which Parliament has 
entrusted to it, and is therefore *guilty of a 
contempt of the Federal Court, the Federal 
Court has no jurisdiction to interfere. The 
jurisdiction of the Federal Court is limited 
by statute and cannot be extended by a High 
Court acting even perversely or maliciously 
m withholding the certificate. The Court 
c anno t do indirectly what it cannot do directly. 


The Federal Court cannot assent to the pro- 
position that proceedings by way of contempt 
can ever be the appropriate remedy against 
a High Court even if it has acted perversely 
or maliciously. 55 L.W. 3=4 F.L.J. 33= 
(1942) 1 M.L.J. 74 (F.C.). A certificate 
under sec. 205, is a necessary condition prece- 
dent to all appeals to the Federal Court, and 
if the High Court refuses to grant a certifi- 
cate it is not for the Federal Court to enquire 
into the reasons for the refusal, against whidi 
no appeal lies to that Court. 185 I.C. 801= 
71 C.L.J. 108=44 C.W.N. (F.R.) 17=3 
Fed.L.J. (P.I.) 12=1940 F.C. 4. Where 
the High Court has refused to grant a certi- 
ficate under sec. 205 (1) the Federal Court 
has no inherent jurisdiction to grant special 
leave to appeal. The Federal Court being a 
statutory Court, its jurisdiction must be col- 
lected from the terms of the statute which 
created it and there is nothing in the statute 
which gives the Court power to entertain an 
application for special leave to appeal. 49 L. 
W. 570=20 Pat.L.T. 263=1939 P.W.N. 
203=2 Fed.L.J. 121=1939 F.C. 42. Though 
every Court of superior jurisdiction no doubt 
possesses inherent powers for certain purposes, 
there is no authority for the proposition that 
a Court by the exercise of any inherent 
powers can extend its appellate jurisdiction or 
increase its revisional authority over other 
Courts. The concluding words of sec. 205 
(1) which impose a duty on every High Court 
to consider in each case whether or not a sub- 
stantial question of law as to the interpreta- 
tion of toe Act or of any Order in Council 
made thereunder is involved, "and of its own 
motion to give or to withhold a certificate ac- 
cordingly” may reasonably be construed as 
giving the High Court the last word in the 
matter, so far as this section is concerned; 
and as there is no statutory powers of revision 
or superintendence possessed by the Federal 
Court like those possessed by the High Court 
under sec. 224, Government of India Act or 
sec. 115, C. P. Code, the Federal Court 
cannot entertain in exercise of its inherent 
power, an application for revision of an order 
of a High Court refusing to grant a certifi- 
cate under sec. 205 (1). 1938 O.W.N. 1251 
=1938 F.C. 1. A litigant who, apart from 
sec. 205, would have a right of appeal to the 
Privy Council, is not deprived of that right 
by the refusal of the High Court to grant a 
certificate. Sec. 205 (2) only applies where 
a certificate is given and has no application 
to a case where it has been refused. 1938 O. 
W.N. 1251=1938 F.C. 1. The object of 
sec. 205 is to ensure that in every proceed- 
ing where a judgment, decree or final order 
is made by any High Court in British India 
which involves a substantial question of law 
as to the interpretation of the Act or any 
Order in Council made thereunder the ap- 
peal, if any, that is the direct appeal, . shall 
lie to the Federal Court. The word “direcr 
is used because sec. 208 makes provision for 
an appeal in such a case on certain conditions 
from a decision of the Federal Court to His 
Majesty in Council; sec. 205 does not pro- 
vide for a case Where no certificate is^given. 
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206. ,(1) The Federal Legislature may by Act provide that in such civil 
cases as may be specified in the Act, an appeal shall 
Power of Federal Legis- lie to the Federal Court from a judgment, decree or 
appdlate final order of a Sigh Court in British India without 
any such certificate as aforesaid, but no appeal shall 
lie under any such Act unless — 


however plain it may be that it ought to have 
been given. There is no provision, express 
or implied, taking away from His Majesty in 
Council the right to entertain a direct appeal 
in such case, and a fortiori there is nothing 
taking away the right of direct appeal to His 
Majesty in Council in a case where no sub- 
stantial question of law specified in sec. 205 
could by any reasonable possibility arise. 
There is no condition precedent imposed on 
an appeal to His Majesty in Council in the 
absence of a certificate. The failure of the 
High Court to certify or withhold certifica- 
tion may be “blamable” but third parties 
have nothing to do with that. Where in the 
absence of a certificate it appears to the 
Board on an appeal that there is ground for 
thinking that there is a matter for the consi- 
deration of the High Court and that they 
ought to have given or to have withheld a 
certificate the Board ought to decline to hear 
the appeal until the High Court have had an 
opportunity of doing one or the other. 67 I. 
A. 464=52 L.W. 926= (1941) 1 M. L. J. 
130=1940 P.C. 230 (P.C.). 

Habeas Corpus application . — Where a 
detenue, whose application for a writ of 
habeas corpus is finally dismissed by the 
High Court, is subsequently released by the 
Government, an appeal preferred by him 
against the order of dismissal will not be 
entertained by the Federal Court. I. L. R. 
(1944) Kar. (F.C.) 2=57 L.W. 212 (2)= 
(1944) F.L.J. 12=A.I.R. 1944 F.C. 24 (1) 
=(1944) 1 M.L.J. 177 (F.C.) . The condi- 
tion of the law of habeas corpus in India, 
and the purpose and express words of sec. 
205 afford a contrast to the condition of 
English law and the object and general terms 
of sec. 19 of the Judicature Act of 1873. 
Sec. 205, Government of India Act, 1935, re- 
lates to both civil and criminal jurisdiction 
of the High Court. The purpose of the provi- 
sion is to confer a right of appeal in every 
case that involves a substantial question of 
law as to the interpretation of the Act or any 
order in council made thereunder. In the 
absence of an express exception of habeas 
corpus cases, and having in view the terms 
and purposes of sec. 205, Government of 
India Act, 1935, its terms cannot be limited 
by mere construction so as to exclude cases 
of habeas corpus applications under sec. 491, 
Cr. P. Code, on behalf of persons detained 
under r. 26 of the Defence of India Rules. 
Sec. 205 thus provides one of the exceptions 
referred to in sec. 404, Cr. P. Code. Hence 
in such cases an appeal from the High Court 
to the Federal Court would be competent 
when a certificate is granted, and it follows 
that an appeal to His Majesty in Council 
from an order made by the Federal Court in 
appeal would also be competent. 1945 F.L. 
J. 222=50 C.W.N. 25=1945 M.W.N. 546 


=A.I.R. 1945 P.C. 156= (1945) 2 M.L.J. 
325 (P.C.). See also (1944) 1 M.L.J. 155 
(P.C.). 

Case involving validity of certain Act 
— Act subsequently repealed and re- 
enacted — Certificate does not become in- 
fructuous — Jurisdiction of Federal Court 
to hear other ground existing. — 72 C.L. 
J. 174=1940 F.C. 7= (1939) 1 M.L.J. 23. 
Held, (i ) that the certificate did not become 
void and inoperative owing to the fact that, 
after the granting of the certificate, the Act 
of 1938, had been repealed and replaced by 
a new Act, and the appellant was, therefore, 
entitled to maintain the appeal; («) that, in 
the circumstances, the appellant could not be 
tied down to the grounds mentioned in his 
application to the High Court for admitting 
the appeal; in any event the Federal Court 
had ample power to grant leave for taking 
such a ground under sec. 205 (2) of the Con- 
stitution Act; (Hi) that the appellant was en- 
titled to the benefit of the Act of 1939 eyefc 
though it was passed only after the decision 
of the High Court. 71 C.L .J. 557=44 C.W. 
N. (F.R.) 1=3 F.L.J. 27=1940 F.C. 10= 
(1940) 1 M.L.J. (Supp.) 1. The .High 
Court has no power either under sec. 152, C. 
P. Code, or in the exercise of inherent powers, 
to vacate or alter a certificate which was cor- 
rect at the time when it was made or given 
because of the happening of some subsequent 
event. 52 L.W. 127=44 C.W.N. (F.R.) 
18=72 C.L. J. 174=3 F.L.J. 58=1940 F.C. 
7= (1940) 1 M.L.J. (Supp.) 23. 

Sec. 206: Enlargement of Appellate 
Jurisdiction. — By sec. 206 of the Act power 
is given to the Federal Legislature, where 
the sanction of the* Governor-General for 
the introduction of the measure has been ob- 
tained, to provide by Act that, ^in such civil 
cases as may be specified therein, an appeal 
shall lie to the Federal Court from a judg- 
ment, decree, or final order of a High Court in 
British India without any certificate. No 
appeal, however, is to lie under any such Act 
unless — (a) the amount or value of the 
subject-matter of the dispute, in the Court of 
first instance and still in dispute on appeal 
was and is not less than fifty thousand rupees 
or such other sum not less than fifteen thou- 
sand rupees as may be specified by the Act, 
or the judgment, decree or final order involves 
directly or indirectly some claim or question 
respecting property of the like amount or 
value; or ( b ) the Federal Court gives. special 
leave to appeal. If the Federal Legislature 
thus enlarges the appellate jurisdiction . of 
the Federal Court consequential provision 
may also be made for the abolition, in whole 
or in part of direct appellate jurisdiction of 
the Federal Court to the Privy Council, either 
with or without special leave. The provision 
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(a) the amount or value of the subject-matter of the dispute in the Court 
of first instance and still in dispute on appeal was and is not less than fifty 
thousand rupees or such other sum, not less than fifteen thousand rupees, as may 
be specified by the Act, or the judgment, decree or final order involves directly or 
indirectly some claim or question respecting property of the like amount or 
value; or 

(&) the Federal Court gives special leave to appeal. 

(2) If the Federal Legislature makes such provision as is mentioned in 
the last preceding sub-section, consequential provision may also be made by Act 
of the Federal Legislature for the abolition in whole or in part of direct appeals, 
in civil cases from High Courts in British India to His Majesty in Council,, 
either with or without special leave. 

(3) A Bill or amendment for any of the purposes specified in this section 
shall not be introduced into, or moved in, either Chamber of the Federal Legis- 
lature without the previous sanction of the Governor-General in his discretion. ' 

207. (1) An appeal shall lie to the Federal Court from a High Court in a 


for the enlargement of the appellate jurisdic- 
tion of the Federal Court takes the place of 
.the proposal contained in the White Paper 
for file establishment of a separate Supreme 
Court to hear appeals from the Provincial 
High Courts. The Joint Select Committee 
were not for the adoption of this proposal. 
They said: “A Supreme Court of this kind, 
would be independent of, and, in no sense, 
subordinate to the Federal Court; but it 
would be impossible to avoid a certain over- 
lapping of jurisdiction, owing to the diffi- 
culty of determining in particular cases whe- 
ther or not a constitutional issue, was. raised 
by a case under appeal. .This might involve 
the two Courts in undignified and very unde- 
sirable disputes”. In the event of the appel- 
late! jurisdiction of the Federal Court being 
enlarged, the Joint Sdect Committee assumed 
that the Court would sit in two Chambers, 
the first dealing* with federal cases and the 
second with appeals from the High Courts. 
Sec. 214 accordingly enacts that, if the Fede- 
ral Legislature makes provision for- enlarg- 
ing the appellate jurisdiction of the Cotut, 
the rules shall provide for "the constitution 
of a special division of the Court for the pur- 
pose of deciding all cases which would have 
been within the jurisdiction of the Court even 
if its jlurisdiction had not been so enlarged”. 
(Sec. 214, infra.) 

Extracts from the Parliamentary 
Debates (The Solicitor-General) . — “The 
right of appeal from one Coiirt to another 
is not a privilege which the rich always 
particularly value. The amounts, which are 
only rough and ready, are a measure of the 
importance of the case. The figures are 
arbitrary, but the idea of an amount as a 
criterion for the right of appeal already 
exists in respect of appeals in India, and we 
think that these figures are the proper figures 
to put in the clause”.* * If a case involves 
a large sum of money it is obviously a case 
of importance to litigants. It is also true 
lO’.say that cases which involve only small 
sums of money are much better settled in one 
Gour t , without two or more rights of, appeal 
That if ; m u tfce .interest of all. It is bettertp 
have justice promptly adthinistered m 


Court rather than to be dragged from one 
Court to another. I do not thinlc anybody 
need be shocked at the fact that a sum of 
money is in issue as a convenient, rough-and- 
ready test. If there is any case involving 
special circumstances, it would be one in 
which the Courts in the exercise of their dis- 
cretion would allow an appeal under paragraph 
(&). With regard to sub-sec. (2), the Fede- 
ral Legislature can give a right of appeal 
in certain classes of cases from the High 
Court to the Federal Court. Obviously, if yotr 
do that, you cannot have a double right of 
appeal. One party cannot be going to the 
Federal Court and also to the Privy Council 
in the same class of case. The right of ap- 
peal to the Privy Council is safeguarded to 
this extent, that "an appeal may be brought to- 
His Majesty in Council from a decision of the 
Federal Court by leave of the Federal Court 
or of His Majesty in Council”. (Sec. 208.) 
At present in certain classes of cases .there 
is an appeal as of right from the High 
Court. That appeal would be to the Fede- 
ral Court, and the further appeal from the 
Federal Court to the Privy Council would 
be by leave either of the Federal Court itself 
or of the Privy Council. (Pari. Deb., 1st 
April, 1935, Vol. 300, Part 70, pp. 149-151.) 

Sec. 207. — Under this section an appeal 
will lie to the Federal Court from a High 
Court in a Federated State by way of speciaT 
case to be stated for the opinion of the 
Federal Court on the ground that a question! 
of law has been wrongly decided. Such ques- 
tion must be one which— V\ 

(0 concerns the interpretation of the Act 
or of an Order in Council made thereunder; 
or 

(«) concerns the extent of the legislative 
or executive authority vested in the Federa- 
tion by virtue of the instr um ent -of , accession 
of that State; or 

(iit) arises under an agreement made un- 
der Part VI of the Act [Part VI deals with 
administrative, relations between Federation, 
Provinces and States] in relation to the Ad- 
ginistratjon in^that State of a law of the 
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from High' Courts in Fede- 
rated States. . 


Federated State on the ground that a question of law 
has been wrongly decided, being a question which con- 
cerns the interpretation of this Act or of an Order in 
Council made thereunder or the extent of the legis- 
lative or executive authority vested in the Federation 
"by virtue of the Instrument of Accession of that State, or arises under an agree- 
ment made under Part VI of this Act in relation to the administration in that 
State of a law of the Federal Legislature. 

(2) An appeal under this section shall be by way of special case to be 
stated for the opinion of the Federal Court by the High Court, and the Federal 
Court may require a case to be so stated, and may return any case so stated 
in order that further facts may be stated therein. 


Appeals to His Majesty 208. An appeal may be brought to His Majesty 

in Council. _ in Council from a decision of the Federal Court — 

(a) from any judgment of the Federal Court given in the exercise of its 
•original jurisdiction in any dispute which concerns the interpretation of this Act 
or of an Order in Council made thereunder, or the extent of the legislative or 
executive authority vested in the Federation by virtue of the Instrument of 
Accession of any State, or arises under an agreement made under Part VI of 
this Act in relation to the administration in any State of a law of the Federal 
Legislature, without leave ; and 

(&) in any other case, by leave of the Federal Court or of His Majesty in 
Council. 


Sec. ' 208. — Sec. 110 preserves the prero- 
gative right of the Crown to grant special 
leave to appeal from any Court. But the 
Select Committee said: “We may perhaps 
point out, that the jurisdiction of the Privy 
pHincil in relation to the States will he based 
upon the vohjnt?uy act of the Rulers them- 
selves, ie., .their instrument of: accession*'. 
“Their Lordships do not generally advise 
Her Majesty to exercise her prerogative by 
■admitting an appeal to Her Majesty in Goun- 
■cU from the Supreme Court of the Dominions, 
save where the case is of gravity involving 
matter of public interest or some important 
■question of law, or affecting property of con- 
siderable amount or where the case is. other- 
wise of some public importance or of a very 
substantial character**. See also Clertjue v. 
Murray , (1903) A.C. 521; 47 B. 724 (P. 
C.). 


• Sec. 208 (b) : Leave to appeal to Privy 
Council— Granting of — Principle. — The 
Federal Court will not be disposed to grant 
leave to appeal to the Privy Council, save in 
cases of real importance, cases which are 
likely to affect a large number of interests 
hereafter or cases in which difficult ques- 
tions of law are involved. Leave to appeal 
was refused in a case where the decision of 
the Court dealt only with the scaling down 
of decrees obtained before the Madras Agri- 

culturists* Relief Act came into force, on 
the ground that the number of such decrees 
must necessarily be small and that there could 
be no addition to their number. 73 C.L.J. 
429=54 L.W. 61=45 C.W.N. (F.R.) 96= 
4F.LJ. 16=1941 F.C. 69=(1941) 2M.L.J. 
33. When dealing with an application for 


leave to appeal to the Privy Council, the Fede- 
ral Court must be satisfied that the matter is 
one of importance and that there is really a 
substantial question , to be determined. The 
Federal Court held that it was unable to hold* 
that there was room for such : Seri-, 
0115 doubt on the point as to* whether 
sec. 292 of the Constitution Act, deprived 
the Legislatures in India of the power to legjL$~. 
late with retrospective effect as to justify it, 
in. holding that that was a substantial ques-, 
non on which leave to appeal to Privy Coun- 
cil was to be granted. The Court further 
held that it could not be said that any deci- 
sion to be obtained from their Lordships of 
the Privy Council if this. appeal was to be 
permitted to go to them, was likely tp have 
a material bearing upon the future litigation.' 
73 C.L.J. 431=45 C.W,N. (F.R.) 90=1941 
F.C. 70. Unless special circumstances are 
shown which would justify the grant of leave 
to appeal to the Privy Council, the Federal 
Court will not ordinarily grant such leave. 
1939 O.L.R. 416=2 Fed.L.J. 206=1939 M. 
W.NT. 616. See also 71 C.L.J. 390. Since 
the primary responsibility for determining 
constitutional cases lies upon the Federal 
Court, it ought not without grave reason grant 
under sec. 208 ( b ) leave to appeal to Privy 
Council against its decision. It will treat 
each case on its own merits and will grant 
leave sparingly and only in exceptional 
cases. Even if, therefore, a decision affects 
a large number of persons and substantial in- 
terests, and also involves important questions 
of law, this does not by itself justify the 
granting of leave. The Federal Court is the 
first Court sitting on Indian soil whose juris- 
diction, although limited, extends to the whole 
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209. (1) The Federal 'Court shall, where it allows an appeal, remit the 

Form of judgment on t0 ** Co * rt fro f a PP^ was brought 

appeal. with a declaration as to the judgment, decree or order 

which is to be substituted for the judgment, decree or 
order appealed against, and the Court from which the appeal was brought shall 
give effect to the decision of the Federal Court. 

(2) Where the Federal Court upon any appeal makes any order as to the 
costs of the proceedings in the Federal Court, it shall, as soon as the amount of 
the costs to be paid is ascertained, transmit its order for the payment of that 
sum to the Court from which the appeal was brought and that Court shall give 
effect to the order. 


(3) The Federal Court may, subject to such terms or conditions as it 
may think fit to impose, order a stay of execution in any case under appeal to 
the Court, pending the hearing of the appeal, and execution shall be stayed ac- 
cordingly. 


of British India. Its establishment marked 
a new stage in India's constitutional evolu- 
tion; and the evolution of Indian political 
thought after its inception has served only 
to increase and emphasize the significance of 
its authority. It is not subordinate to any 
other Court; and this conception of its sta- 
tus was present in the minds of those who 
framed the Indian Constitution Act of 1935, 
when they gave to the Court itself the right 
to say whether it would permit any cases 
which came before it on appeal to be review- 
ed elsewhere. The ancient prerogative right 
of His Majesty to grant special leave to ap- 
peal, though it has now been made statutory 
by sec. 208 (fc), does not affect this aspect 
of the matter. 55 L.W. 829=1942 F.L.J. 
95=A.I.R. 1942 F.C. 48=(1942) 2 M.L.J. 
797=47 C.W.N. (F.R.) 1. Where a litiga- 
tion involves no only a question as to the in- 
terpretation of the Constitution Act, but broa- 
der questions which bear on a controversy 
which has long been agitated in the Courts in 
India, nainely, the nature and extent of the 
rights secured to taluqdars by the Oudh Set- 
tlement and the extent of the immunity thereby 
secured to them from legislative interference 
and the decision of the question by the Privy 
Council affects pecuniary interests of a very 
large value and the number of people vitally 
interested in it is also very large and it is 
inevitable that the controversy must arise 
again and every time that the legislatures in 
India attempt to deal with the rights of land- 
holder and tenant of the Indian Provinces, 
leave to appeal to the Privy Council should 
be granted. I.L.R. (1944) Kar. (F.C.) 3= 
1944 F.L.J. 10=57 L.W. 178=48 C.W.N. 
(F.R.) 65=A.I.R. 1944 F.C. 23= (1944) 1 
M.L.J. 154 (F.C.) . See also 22 Pat. 1 (F. 
C), Where a detenue’s application for habeas 
corpus is dismissed, but subsequently he is 
released by the Government on their own ini- 
tiative in spite of the dismissal of the habeas 
corpus application it must be held that there 
is no longer any pending matter in which 
leave can be granted to appeal to His Maj*esty 
in Council. I.L.R. (1944) Kar. (F.C) 1= 
(1944) F.L.J. 11=57 L.W. 212 (1)=A.I. 
R. 1944 F.C. 22= (1944) 1 M.L.J. 155 


(F.C.). 

Sec 209: Remission of case to High 
Court — Powers of Federal Court.— The 
Federal Court in the exercise of its appel- 
late jurisdiction can remit under secs 205 
and 209 (1) a case to the High Court with 
a declaration that there shall be substituted 
for the judgment, decree or order of the High 
Court a judgment, decree or order which re- 
cognizes the state of the law which comes 
into force while the appeal to Federal Court 
is pending, without discussing the law as it 
existed at the time when the High Court had 
seisin of the case. 2 F.L .J. 183=43 C.W. 
N. (F.C.R.) 193=1939 F.C. 74=(1939) S' 
M.L.J. (Supp.) 45. The form of the order 
to be passed by the Federal Court in cases 
decided by it under sec. 209 (1) must neces- 
sarily vary according to the circumstances 
and requirements of each case. The use of 
the word “shall” in sec. 209 (1) cannot rea- 
sonably be construed to mean that in every 
case the Federal Court is under an obligation 
to declare the judgment, decree or order 
which is to be substituted for the judgment 
decree or order appealed against. It will not 
be practicable for the High Court in every 
case coming before it to make a declaration 
which can straightaway be embodied by the 
High Court whose order is under appeal, in 
an executable decree. The provisions of sec. 
209 (1) are only directory, and the plain ob- 
ject of the section should be carried out in 
cases in which this could reasonably or con- 
veniently be. done and it could not have been 
intended to impose an obligation on the Court 
to do so even when this could not be done. 
To construe the concluding words of sec. 209* 
(1) as placing the High Court merely in the 
position of an executing Court is to put* an 
unnecessarily narrow interpretation on the* 
words used. It was no doubt intended that 
the Federal Court should make a declaration' 
and not itself pass an executable decree. But 
it does not follow that the High Court had 
only the status of an executing Court in res- 
pect of all matters heard on appeal by the 
Federal Court. When the Federal Court 1 
frames its order m such terms as the Circum- 
stances of the case wa r r a nt and send the case. 
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Enforcement of decrees 210. (1) All authorities, civil and judicial, 

orders °L F to dfe<SS throughout the Federation, shall act in aid of the 
etc. Federal Court. 

(2) The Federal Court shall, as respects British India and the Federated 
States, have power to make any order for the purpose of securing the attend- 
ance of any person, the discovery or production of any documents, or the^ inves- 
tigation or p unishm ent of any contempt of Court, which any High Court in Bri- 
tish India has power to make as respects the territory ■ within its jurisdiction, and 
ally such orders, and any orders of the Federal Court as to the costs of and 
incidental to any proceedings therein, shall be enforceable by all Courts and 
authorities in every part of British India or of any Federated State as if they 
were orders duly made by the highest Court exercising civil or criminal jurisdic- 
tion, as the case may be, in that part. 


(3) Nothing in this section — 

(o) shall apply to any such order with respect to costs as is mentioned 
in sub-section (2) of the last preceding section; or 

(b) shall, as regards a Federated State, apply in relation to any jurisdic- 
tion exercisable by the Federal Court by reason only of the making by the Fede- 
ral Legislature of such provision as is mentioned in this chapter for enlarging 
the appellate jurisdiction of the Federal Court. 

211, ^Vhere in any case the Federal Court require a special case to be 
stated or re-stated by, or remit a case to, or order a 
Letters of request to 8 tay of execution in a case from, a High Court in a- 
Federat Sta es. Federated State, or require the aid of the civil or 

judicial authorities in a Federated State, the Federal Court shall cause letters 
of request in that behalf to be sent to the Ruler of the State, and the Ruler 
shall cause such communication to be made to the High Court or to any judicial 
or civil authority as the circumstances may require. 


212. The law declared by the Federal Court and by any judgment of the 
Privy Council shall, so far as applicable, be recogni- 
Law declared by Federal sed as binding on, and shall be followed by, all Courts 
ODurt aiid Pnyy Council to ^ British. India, and, so far as respects the appH- 
be binding on all Courts. ^ Merpreta ti 0 n of this Act or any Order m 

Council thereunder or any matter with respect to which the Federal Legislature 
has power to make laws in relation to the State, in any Federal State. 


back to the High Court, it is for the High 
Court to adopt the course it seems most con- 
venient in the circumstances of the case in 
the light of the observations made by the 
Federal Court. 6 F.L.J. 73=48 C.W.N . 
(F.R.) 32=A.I.R. 1943 F.C. 72 (F.C.). 

Secs. 210 and 212. — Where the Fede- 
ral Court allows an appeal it is to remit the 
case to the Court from which the appeal was 
brought with a declaration as to the judg- 
ment, decree or order which is to be substi- 
tuted for the judgment, decree or order ap- 
pealed against. The Court from which the 
appeal was brought is to give effect to the 
decision of the Federal Court . Under sec. 
210 all authorities civil and judicial^ through- 
out the Federation are to act in aid of the 
Federal Court, [d. (1).] Sec. 212 provides 
that the law declared by the Federal Court 
and by any judgment of the Privy Council 
shall, so far as applicable, be recognised as 
binding on all Courts in British India. It is 
also to be binding in any Federated State so 


far as respects the application and interpre- 
tation of this Act or any other Order In 
Council thereunder or any other matter with 
respect to which the Federal Legislature has 
power to make laws in relation to the State. 

Sec. 210 (2) : Scope and effect of — 
Jurisdiction of Federal Court in Con- 
tempt.-— -Sec. 210 (2) confers powers, not 
Jurisdiction ; and unless in any given case 
the Court has jurisdiction, it has no powers 
to exercise. The Federal Court as Court of 
record has all the powers belonging to such 
a Court including the power to punish for 
contempt of itself; and sec. 210 (2) does no 
more than give it the same machinery for 
making that power effective as the High 
Court themselves possess. 4 F.L.J. 33=55 
L.W. 3=1942 M.W.N. 48= (1942) 1 M.L. 
J. 74 (F,C.)=I.L.R. (1942) Lah. 712. 

Sec. 212: Section explained. — -What 
this section says first is "that the law de- 
clared by the Federal Court and by any 
judgment of the Privy Council shall so far 
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213. (1) If at any time it appears to the Governor-General that a question 
of law has arisen, or is likely to arise, which is of 
Power of Govmor- 8UC h a nature and of such public importance that it is 
General to consult Federa. eX j )e( ii en t to obtain the opinion of the Federal Court 
1Court * ' ' upon it, he may in his discretion refer the question to 

that Court for consideration, and the Court may, after such hearing as they 
-think fit, report to the Governor-General thereon. 

(2) No report shall be made under this section save in accordance with 
an opinion delivered in open Court with the concurrence of a majority of the 
judges present at the hearing of the case, but nothing in this sub-sectioh shall, 
be deemed to prevent a judge who does not concur from delivering a dissenting 
opinion. 


as applicable be recognised as binding 011 
and shall be followed by all Courts in Bri- 
tish India”. This is an obvious and neces- 
sary provision, because these are superior 
■Courts and their decisions must be followed 
and recognised by lower ' Courts. So far as 
the Indian States are concerned it provides 
that any decision of the Federal Court and 
the Privy Council, “so far as respects the 
application and interpretation of this Act or 
any Order in Council thereunder or any 
matter with respect to which the Federal 
Legislature has power to make laws in re- 
lation to the State”.— In those cases the de- 
cision shall be recognised as binding and 
followed by the Courts of the Federated 
State. (Pari. Deb., Vol. 300, No. 71, 2nd 
April, 1935, Col.. 209, Speech of the Solicitor- 
General.) 

Sec. 213: Section Explained. — “This 
section deals simply with the power pi the 
Governor-General to refer any question or 
law, on which he thinks it desirable to obtain 1 
the opinion of the Federal Court, to that 
Chart for a decision. There is an analogus 
power in a well-known -section of the Privy 
Council Act.” Pari. Deb., Vol, 300, No. 71, 
2nd April, 1935 Cols. 213-214, speech of the 
Attorney-General. See sec. 4 of the Judicial 
■Committee Act, 1833.) In certain circum- 
stances “may” and “shall” are inter-change- 
able expressions . “May” in this ^ position 
means “shall” having regard to consideration 
that you cannot compel a court to answer a 
question, although no doubt they will regaid 
if as their duty to answer' it having* 
regard to the powers that are con- 
ferred on them. (Ibid.), This advi- 

•sory jurisdiction of the Federal Court is 
amdbgous to that possessed by the Privy 
under sec. 4 of the Judicial Commit- 
-te& fitt, 1833, which provides that His Ma- 
jesty may refer to the Committee for their 
opinion any matters whatsoever as His Majes- 
ty may think fit, and that the Committee shall 
thereupon hear and consider the same, and 
shall advise His Majesty thereon . Procedure 
under the Judicial Committee Act, 1833, dif- 
fers from' that finder sec. 213 of this Act in 
one reispectT^dfesenting judgments are not 
delivered in the.'Privy Council. In allowing * 
•expression of mmmt ,the' Federal Court fol- 
lows the practice 'of ; the International Court, 
at the Hague* As tb practice ood dew* 


ability of Courts giving opinions in advance 
of actual litigation between parties see “Judi- 
cial Precedents or a Study in Case-law” pub- 
lished by the M.L.J. Office, Chapter XVI, 
pp. 71-75. 

Sec. 213 : Reference under— Onus — Case, 
ANSWER AND REJOINDER— PROCEDURE.— Where 
a special reference under sec. 213 relates to an 
Act of a Provincial Legislature and the Ad- 
vocate-General of India challenges its vali- 
dity on behalf of the Governor-General of 
India, the onus is on him in the first instance 
to state the facts and arguments and authori- 
ties showing that the Act or any provisions 
thereof is or are ultra vires of the Provincial 
Legislature concerned. It would then be for 
the Advocate-General of that Province to file 
his case stating any further facts which .may 
be considered necessary and meeting the argu- 
ments of the Advocate-General of India and 
citing the authorities upon which he proposes 
to rely at the hearing. The position would be 
reversed if a Province were challenging the 
validity of an Act of the Central Legislature. 
The question whether there should be any 
rejoinder by the party challenging the vali- 
dity of the Act must be considered n xvir the 
opposite party has filed his case. 1938 P.W. 
N 609=1 Fed.L.J. R. 1. 

Per Spens, C.J. and Vardachariar, J. — It 
is not for the Court to insist on the inexpedi- 
ency of the advisory jurisdiction conferred 
under sec. 213 of the Act. The fact that the 
questions referred relate to future legislation 
cannot by itself be regarded as a valid objec- 
tion to the reference. It would no doubt, 
make the task of the Court easier and perhaps 
enable it to give a more specific and useful 
opinion, if in these cases the Court could have 
before it not only questions intended to indir, 
cate the pith and substance of the proposed' 
legislation but also a draft notification to^fce 
issued under sec. 104 and a draft 
to be introduced to carry out the proposals. 
A perusal even of the machinery sections; may 
often be useful and sometimes even necessary 
to elucidate the scope of the charging section 
— and this is particularly so in cases of am- 
biguity. (1944) 2 M.L.J. 234^A.I.R. 1944 
F.C. 73=1944 F.L.J. 215. 

Per Zairulla Khan, J* — Sec. 213 does not 
make it obligatory upon Ite Court to arrive 
at a determination o£ the .'-questions referred 
to- it. T hamg fc regard to the 
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214. ' (1) The Federal Court may, from time to time, -with the approval of 
’ the Governor-General in his discretion, make rules of 

®nteg 0^ Court, • etc. Court for regulating generally the practice and pro- 
cedure of the Court, including rules as to the persons 
practising before the Court, as to the time •within which appeals to the Court 
are to be entered, as to the costs of and incidental to any proceedings in the 
yflhrt) and as to the fees to he charged in respect of proceedings therein, and 
it. particular may make rules providing for the summary determination of any 
•appeal which appears to the Court to be frivolous or vexatious or brought for 
• the ptftpose of delay. 

• (2) Buies made under this section may fix the minimum number of jud- 
ges Who are to sit for any purpose, so however that no case shall he decided by 
lpss than three judges : 

Provided that, if the Federal Legislature make such provision as is men- 
tioned in this chapter for enlarging the appellate jurisdiction of the Court, the 
rule shall provide for the constitution of a special division of the Court for the 
purpose of deciding all cases which would have been within the jurisdiction of 
the Court even if its jurisdiction had not been so enlarged. 

(3) Subject to the provisions of any rules of Court, the Chief Justice of 
India shall determine what judges a)re to constitute any division Of the Court and 
What judges are to sit for any purpose. 

(4) No judgment shall he delivered by the Federal Court save in open 
Court and with the concurrence of a majority of the judges present at the hear- 
ing of the case, but nothing in this sub-section shall’ be deemed to prevent a 


.judge who does not concur from delivering' a dissenting judgment. ' ’■ 

(5) All proceedings in the Federal Court shffil be in the English language. 
’ 215. The Federal Legislature may make provision’ by Act for conferring 

upon the Federal Court such supplemental powers hot 
ae^a°Oaurt P ° W8M °* ^ iuConmstent *ith any of the ptovisfotoS of.tbih Afifc&t 

may appear to be necesshry or dfesiiabSe . tforofSe- jijur-' 
pose Of entabling ihO Ceuyt ^^^oetively to exercise the jurisdieticto-ocnferted 
•upon it by or under this Act! : ■ »i . .. - ■ 

reference to the'l’ederal Court has, as tsf as ' fbr'thfe learned Judges responsible for an 

possible, been approximated to a jwbqael , ' opwfost and a desire to. secure continuity and 

'bearing’ and determination of the questions certainty in tie pronouncenumt of the Fe- 
referrad tie advisory opinion is not in the na- deral Court may make a member of the Fede- 
-tnre of ’a judiciSpronoTincement appealable deral Court hesitate to differ. XXJS. (394© 
TmflLfesW fa CounoO. Nor is it hind- Ear. (F.C.) 39 =49 C.W.N. (FJfc.) 37=1# 
fag^on IrGovemor-Ceneral, whether advi- M.J.N. 57=(1945) FXJ. J=JL|^. 1945 

■s8ry opinion could he regarded as ‘daw de- ^ (194 5) 1 Iffl. ••. 

•dared by the Federal Court,” so as to be re- Sec. 215: Section is 

.cognised as binding on Courts in British a clause put in purely out otf precaution, in 

India appears to be open to serious doubt, case it should turn out that, in some very 5m- 
Whenever the Federal Court is invited to portant' and vital matter, some supplemental, 
render an opinion upon questions of law, the power is necessary for the purpose of enabling 
•questions must be cast in a pxedee and exact the Court more effectively to exercise its* juris- 
fonn and the reference itself must contain diction. Where you are dealing with such 
all the material necessary to enable the Court important matters as this, it is thought wise 
to arrive at a satisfactory determination of to put in an enabling clause to enable the 
•the questions. 1944 F.C. 73= (1944) FX. legislature, should the need arise, to fill up 
.J 215= (1944) 2 M.L.J. 234. the gap. The Committee will see that the 

Opinion given upon reference — Binding powers under the Clause are definitely lima- 

NATUKE. Per Svens, CJ. — The opinion ted and restricted. The powers are to be : such 

given by the Federal Court upon a reference as may appear necessary to enable the Court 
under sec. 213 is not technically binding on to exercise the jurisdiction conferred upon it 
the High Court nor is it binding on the by or under this Act. Necessarily there 5s no 
Federal Court. Any such opinion can pro- specific point in mind or the clause would 
perlv be reconsidered at any time by the Fe- have been made specific. , The Legislature 
deral Court in any litigation coming before will have the power, should it be required, to 
it and should be so reconsidered on the proper % confer upon the Court the powers necessary 
request of any party, however much respect to enable it to perform the functions placed 


C. C. M.— 339 
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. .216. (1) THe administrative expenses of the Federal Court, including all 
' Expenses of BWera! aaiari es, allowances and pensions payable to or in res- 


Court 


pect of the officers and servants of the Court, shall be 
charged upon the revenues of the Federation, and any 
fees or other moneys taken by the Court shall form part of those revenues. 

* (2) The Governor-general shall exercise his individual judgment as to 

the amount to be included in respect of the administrative expenses of the 
Federal* Court in any estimates of expenditure laid by him before the Chambers 
of the Federal Legislature. 


217. References in any provision of this Part of this Act to a High Court 
in a Federated State sh al l be construed as references 
encea to mg h Courts hi to any Court which His Majesty may, after communir . 
States. cation with the Ruler of the State, declare to be a 

High Court for the- purposes of that provision . 


218. Nothing in this chapter shall be construed as conferring, or empower- 
ing the Federal Legislature to confer, any right of 
Savings. appeal to the Federal Court in any case in which a 

High Court in British India is exercising jurisdic- 
tion on appeal from a Court outside British India, or as affecting any right 
of appeal in any such case to HJs Majesty in Council with or without leave. 

CHAPTER n. 


The High Courts m British India. 

219. . (1) The following Courts shall in relation to British India be deemed 
to be High Courts for the purposes of this Act,, that is 
Meaning of “High to say the High Courts in Calcutta, Madras, Bombay, 
CoU3 V' Allahabad, Lahore, and Patna, the Chief Court in 

Oudh, the Judicial Commissioner’s Courts in the Central Provinces and Berar, 
in the North-West Frontier Province and in Sind, any oth&r Court in British 
India constituted or reconstituted tinder this chapter as a High Court, and any 
other comparable Court in British India which His Majesty in Council may de- 
clare to be. a High Court for the purposes of this Act : 

P^bvi^gd that, if provision has been made before the commencement of 
Part ttl of tSis Act for the establishment of a High Court to replace! any Court 
or Courts mentioned in this sub-section, then as from the establishment of the 


upon it under the Act.” (Pari. Deb., VoL 
300, No. 71, 2nd April, 1935, p. 236, Speech 
of the Solicitor-General.) 

Sbo. 217. — “Under this clause it will be 
for the Crown to say what Courts should be 
determined to be High Courts for the pur- 
poses of this part of the Act. Such decisions 
will be by the Crown after communication 
with the Ruler of a State, but the decision 
will rest with the Crown. (Pari. Deb., Vol. 
300. No. 71, 2nd April, 1935, p. 243). 

BEo. 218. — This clause is only included 
with a view to making good the intention of 
the Government to maintain the right of ap- 
peal from the Court at Aden to the High Court 
at Bombay. (Pari. Deb., Vol. 800, No. 71, 
2nd April, 1931, Col. 243). 

Sxo. 219. — Prior to the passing of the new 
Act, the High .Court at Calcutta was mainly 
under the jurisdiction of the Central Govern- 
ment. The other High Courts were undeT 
, jurisdiction of the Local, Governments.? 
The Joint Select Committee reported in fav- 


our of bringing the Calcutta High Court in- 
to the same relationship with the Bengal Gov- 
ernment as that obtaining between all other 
High Courts and their respective Provincial 
Governments; and the new Act makes provi- 
sion accordingly. 

Proviso. — The Proviso is intended “to 
meet the possibility of what is now the Judi- 
cial Commissioner's Court in the Central Pro- 
vinces and Berar being, as may well happen, 
converted into a High Court before this Bill 
becomes an Act. At present it is referred to 
as what is now, namely, the Judicial Commis- 
sioner's Court in the Central Provinces and 
Berar. It may well be that before the Bill 
becomes an Act it will have been turne^&Hfr 
a High Court, and the amendment merely 
makes provision in case this happens before • 
that date.” (Pari. Deb., Vol. 300, No. 71, 
2nd April, 1935, CM. 244). 

[iV.B. — Now the High Court of Nagpur 
hjs been constituted by Letters Patent — 8e& 
Nagpur Letters Patent, 
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Court, this section shall have effect as if the new Court were mentioned 
therein in lieu of the Court or Courts so replaced. 

. . (2) The provisions of this chapter shall apply to every High Court in 
British India. [/See Amendment by 3 and 4, Geo. 6, Ch. 5, S. 6, infra.] 

f 220. (1) Every High Court shall be a Court of record and shall consist of 
/Constit»tion of Higli a Chief Justice and such other judges as His Majesty 
Caarts - may from time to time deem it necessary to appoint : 

■ Provided that the judges so appointed, together with any additional judges 
appointed by the Governor-General 'in accordance with the following provisions 
of this chapter, shall at no time exceed in number such maximum number as His 
Majesty in Council may fix in relation to that Court. 

•' (2) Every judge of a High Court shall be appointed by His Majesty by 

warrant under the Boyal Sign Manual and shall hold office until he attains the 
age of sixty years: 

Provided that — 


(а) a judge may by resignation under his hand addressed to the Gover- 
nor resign his office; ' 

(б) a judge may be removed Jlrom his office by His Majesty by warrant 
under the Boyal Sign Manual on the ground of misbehaviour ojj ef infirmity' of 
mind or body, if the Judicial Committee of the Privy Council, on rejjfereii.ee 
being made to them by His Majesty, report that the judge ought on any such 
ground to be removed. 


' (3) A person shall not be qualified for appointment as a judge pf a Efigh 
Court unless he — 

(o) is a barrister of England or Northern Ireland, of at least ten years 
standing, or a member of the faculty of Advocates in Scotland of at lepst.-t^n 
years’ standing; or . ru:, in rufiy, , 

t » ■- 1 *" lx t" *l":t - - ■ ' — ^ 


ment that not less than one-third of the Judges 
of every High Court must have, fceexi earned 
to the English, Scottish or Irish Bat, and maft 
not less than one-third must be members; fff 
the Indian Civil Service, is abrogated. “We 
are informed”, , said the Joint Select Commit- 
tee in their Xtydrt, “that the rigidity of this 
rule has sometimes caused difficulty* ^ |n : the 
selection of Judges.” They - also- -said, that 
the Civil Service Judges are an important and 
valuable element in the judiciary, and that 
their presence adds greatly to the strength of 
the High Courts. Before the Act the Cavil 
Service Judges were not eligible for perma- 
nent appointment as Chief Justice of a_High 
Court. TTia Majesty's freedom of choice is 
no longer fettered in this respect, under the 
present Act. The Joint Select Committee 
said, “We need hardly add that our accep- 
tance of the proposal to abrogate the statu- 
tory proportion so far as barristers are con- 
cerned implies no doubt as to the necessity of 
• continuing in the interests of the maintenance 
of British legal traditions, to recruit a rea- 
sonable proportion of barristers or advocates 
from the United Kingdom as Judges of the 
High Courts” In India there is not the dis- 
tinction in the lower ranks ^ between the Execu- 
tive and the subordinate judiciary, and it is 
quite ‘ inevitable whether you federahse the 
Hi gh Courts or keep them provincial as they 


are now, that the subordinate judiciary will 
tayq to be provincial. I suggest that there 
lir every objection against taking the higher 
' of 1 the judicature and making them 

federal while maintaining the lower, ranks 
under provincial administration. All sorts 
of administrative difficulties will at once oc- 
cur, and, apart from those, it seems ID me 
that there will be a grave danger of . thte Pro- 
vinces regarding the High Cour^'S^ 
and insulated from the- PitmnCe rttself . as 
something imposed W * vUmBai/maBL 
optsitje. with /the! reseat that there will much 
more likelihood of friction between the Local 
Government on the one hand and the High 
Court on the other, and within the Province, 
to remain part' of the administration, .and 
the federalised High Court. The Joint Select 
the federalise High Court. The Joint Select 
Committee therefore recommended that these 
Courts should remain part of the Provincial 
.Administration, accompanied by the safe- 
guards that they are to be Grown appoint- 
ments and that the expenses are to be ridtt- 
votable charges on provincial budgets.'? (Pari. 
Deb., Yol. 300, No- 71, 2nd April" 19^5, Cols. 
249-254). . 

The High Court of- Lahore is a Chart of 
Record’ and therefore possesses the ordinary 
jurisdiction of a Court of Record to commit 
for contempt. I.L.R. (1942) Labu 411 =-44 
PX.R. 206=A.I.R. 1942 Lab. 105 (S\B.) r . 
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(b) is a member of the Indian Civil Service of at least ten years' Stand- 
ing, -who has for at least three years served as, or exercised the powers of, a 

district judge} or ... 

(o) has for at least five years held a judicial office in British India not 
to that of a subordinate judge, or judge of a Small Cause Court} or 
(d) has for at least ten years been a pleader of any High Court, or of 
two or more such Courts in succession : 

Provided that a person shall not, unless he is, or when first appointed to 
judicial office was, a barrister, a member of the Faculty of Advocates or a plea- 
der, be q ualifie d for appointment as Chief Justice of any High Court constitut- 
ed by letters patent until he has served for not less than three years as a judge 
ef a High Court. 

In computing for the purposes of this sub-section the standing of a barris- 
ter or a member of the Faculty of Advocates, or the period during which a 
person has been a pleader, any period during which the person has held judicial 
office he became a barrister, a member of the Faculty of Advocates, or a 
pleader, as the case may be, shall be included. 

* (4) Every person appointed to be a judge of a Hjgh Court shall, before 

be enters upon his office, make and subscribe before the Governor or some per- 
son appointed by him an oath according to the form set out in that behalf in the 
Fourth Schedule to this Act. 

221 The judges of the several High Courts shall be entitled to such sala- 
' , . . . , ries and allowances, including allowances for expenses 

Salaries, etc., of judges. - n reS p eC £ 0 f equipment and travelling upon appoint- 
ment, and to such rights in respect of leave and pensions, as may from time to 
timft be fixed by His Majesty in Council: 

Provided that neither the salary of a judge, nor his rights in respect of 
leave of absence or pension, shall be varied to his disadvantage after his ap- 
pointment. 

222. (1) If the office of chief justice of a High Court becomes vacant, or 
...... if any such chief justice is by reason, of absence, or 

j nA^ M POraJy 8113 additional ^ an y 0 tk er reason, unable to perform the duties of 
’ his office, those duties shall, until some person appoint- 

tod by. His Majesty to the vacant office has entered on the duties thereof, or 
untjUme chi&f justice has resumed his duties, as the case may be, be performed 
by such one of the other judges of the Court as the Governor-General may in 
Ids discretion think fit to appoint for the purpose. 


Sec. 220 (4). — The oath prescribed by 
sec. 220 (4) is only necessary before entering 
upon the office as a Judge. Where a person 
antipointed as an additional Judge of the High 
Cxrart has continued as such without a break 
after taking the oath prescribed under cl. 3 
of the Letters Patent, and he is made a per- 
manent Judge of the High Court by a Boyal 
warrant signed and issued before the com- 
mencement of the Act — the appointment to 
take effect after the Act in continuation of 
Hs appointment as additional Judge, — it can- 
not be said that he enters upon bis office as a 
Judge ^ afresh necessitating a fresh ■ oath 
which is required only for a person who en- 
ters upon his office for the first time. The 
fact that the. additional Judge did not take 
the oath afresh on being made a permanent 
Julge wotild not invalidate his appointment 
of make the High Court otherwise than validly 
Jtuted, 193V A.LX 840=1.1/3. 1937 
A/880=1937 A. 588 (P.B.). 


Sec. 222. — CL 1 of sec. 222 of the Govern- 
ment of India Act expressly recognises and 
provides for the contingency of the Office of 
Chief Justice of a High Court remaining va- 
cant for some time. CL 2 of the Letters 
Patent (Patna) only determines the constitu- 
tion of that High Court by declaring that it 
shall consist of a Chief Justice and a certain 
number of other Judges. In the case of a 
vacancy caused by death some time must 
necessarily elapse before a new appointment 
is made. It would be preposterous to hold 
that during the interval between the death 
and new appointment there is no properly conr * 
stituted High Court. The vacancy in the 
Office implies that the office exists which is 
distinct jfrom the case of an abolition of the 
office. Where the Chief Justice of the High 
Court dies during the vocation of the High 
Court, the Office of Chief Justice does not die 
with him. It still continues, though it re- 
mains vacant till filled up. ■* The con- 
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If tie office of any other judge of a High Court becomes vacant, or if 
any such judge is appointed to act. temporarily as a chief justice, or is by reason 
at absence, or for any other reason, unable to perform the duties of his office, the 
Governor-General may in his discretion appoint a person duty qualified for 
appomtment as a judge to act as a judg v e of that Court, and the persons so 
appointed shall, unless the Governor-General in his discretion fhintra fit to re- 
voke his appointment,, be deemed to be a judge of that Court until some person 
appointed by His Majesty to the vacant office has entered on the duties thereof, 
or until the permanent judge has resumed his duties. 

(3) If by reason of any temporary increase in the business of any High 
Court or by reason of arrears of "work in any such Court it appears to the 
Governor-General that the number of the judges of the Court, should be for the 
time being increased, the Governor- General in his discretion may, subject to 
foregoing provisions of this chapter with respect to the imnHmnm number of 
judges, appoint persons duly qualified for appointment as judges to be additional 
judges of the Court for such period not exceeding two years as he may 
specify. 

223. Subject to the provisions pf this Part of this Act, to the provisions 
T . . . . °f any Order in Council made under this or any other 

uyw wfr 11 0 exJ8tulg Art and to the provisions of any Aet of the appro- 
' pnate legislature enacted, by virtue of powers con- 

ferred^ that legislature by tips Act, the jurisdiction of, and tihe law adminis- 
tered in, any existing High Court, and the respective powers 1 of' the*' judges 
thereof in relation to the administration of' justice in the Court, ihMudii&^ty 
power to make rules of Court and to regulate, the .sittings of the Courtand^ 
members thereof sitting alone or- in division Courts, shall be the saute ks unnte- 
diatety before the commencement of Part ;Hy 'of ; Act; ‘ ’ 1 ' 

Ual LegiaUitaiies shall ‘ have cdmpeteottS'*!® 

legislate in' rasped of the 

High Court in Wiy ma&Sis < 

Which, they may pas s te 

sfeten -at once how' important ifc/Ssr thatr ifth© 
Provincial Legislature is to % have power ' to 
l^Kte‘ u^m any particular pjatter, it shall 
ajso have the power to legislate in respect of 
the necessary jurisdiction of the Tfi gh Court 
as being' connected with that matter. My No- 
ble Friend has suggested some ways in which 
legislation might be passed by the pxtfv SnJf** 
Legislature derogating from ‘ 41 * ,J ** , ' J 

of the High Court X_ isp% 
judging 

ence, the , tendency ha^ been, ;ana should be in the 
future in ffity 1 the opposite direction. The 
incjte^tibns T of tho Lj^islatures has been to 
Etjcteise : the jurisdiction of the High Court 
ana hot to, diminish, it 6r derogate from it /The 
reason' ihat r*wpujd 'mention' as the one which 
roahas it impossible to accept the amendment 
of my honourable and learned Friend is that 
his amendment makes it impossible for, the 
Provincial Legislature to derogate from the 
jurisdiction of the High Court. That would 
really mean that the Federal Legislatart 
would have to come in and legislate in respect 
of jurisdiction to deal with, that wh$ajh. had 
been made the subject of legislation in the 
Provincial Legislature, and you would, get an 
inextricable tangle between the two, or you 
might easily get such a tangle. In spite of 
what I have said as to the probable tenden- 
cies being in the direction of increasing the 


stitution of the Court remains unbroken and 
unchanged. So far as the jurisdiction of a 
vacation Bench of the High Court to hear and 
dedide, ea&esr is- concerned tha^-caextot fee ques- 
tioned, because the vacation B«ach ls fcot' 'in- 
quired to do any of the duties of the Chief 
Justice. The only effect of the vacancy in 
the office of Chief Justice, is that, so long as 
the, vacancy continues, there would be ho one 
to perform his duties until the Governor-Ge- 
neral appoints some one of the other Judges 
to do the same fahder sec. 222 (1) of the Gov- 
ernment of India Act. The death of the Chief 
Justice and the consequent vacancy in his 
office does not affect the jurisdiction of the 
Vacation Bench in the least or render it in- 
competent to pass orders in any case within 
its jurisdiction as provided by the law and 
the Buies of the High Court. 17 Pat. 574— 
19 PatX.T. 675=1988 P.W.N. 083=1988 
Pat. 550. 

Sub-sec. (2) of sec. 222 deals with condi- 
tions under which a temporary Judge can be 
appointed. But from that provision ’ho inten- 
tion can be imputed to the Legislature- to the 
effect that a Judge on leave cannot think 
about a case which he had previously heard 
or utilized the period of his leave in preparing 
a judgment which he had reserved just be- 
fore going on leave. On no principle can a 
judgment be declared invalid simply because 
it was composed by him while on leave. 47 
C.W.N. 9=A.I.B. 1942 Cal, 498 (S.B.). 

Sno. 223: Extracts from Parliamen- 
tary Debates . — 1 “The 

scheme of the Act provides that the Provin- 
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224 (I) Every High Court shall have superintendence over all Courts in 

‘ Administrative functions for time being subject to its appellate jnris- 

0 f High Comts. diction, and may do any of the following things, that 

is to say, — ’>> 

(a) call for returns; 

(1) make and issue general rules and prescribe forms for regulating the 
practice and proceedings of such Courts; 

(c) prescribe forms in which books, entries and accounts shall be kept 

by the officers of any such Courts; and _ - 

(d) settle tables of fees to be allowed to the sheriff, attorneys, a^d all 
clerks and officers of Courts : 

Provided that such rules, forms and tables shall not be inconsistent with 
the provision of any law for the time being in force, and shall require the pre- 
vious approval, of the Governor. 

(2) Nothing in this section shall be construed as giving to a High Court 
any jurisdiction to question any judgment of any inferior Court which is not 
otherwise subject to appeal or revision. 


jurisdiction of the High Court, rather than 
dmini idling it, provision has been made in the 
Instrument of Instructions by- which any le- 
gislation derogating from the powers of the 
High Court so as to endanger the position 
which the Court, is by such Act designed to 
fill, is to be sent by the Governor for the consi- 
deration of the Governor-General. That 
would give the most ample Safeguards against 
the possibilities suggested by my noble 
Friend. I hope that my honourable Friends 
will fed that the safeguard which will be 
inserted in the instrument of Instruction will 


prevent them- from feeling any fears as to the 
jurisdiction of the High Court being tamper- 
ed with by the Provincial Legislature.” (Pari. 
Deb,, Yd. 300, No. 71, 2nd April, 1935, CoL 
294). 

- v t Under sec. . 223, the only express direction 
gmh fojthe High, Court as to the law to be 
sfoflt for dissolution of mar- 
nh#e wtyo married as Hindus 

but one of became a con- 

vert to IslanL is^the direction /to ‘ administer 
"justice and right”. Sec.’ 18’ of the Act of 
Settlement, 1781, cannot be invoked as making 
it obligatory for the Court to decide the case 
according to the law of the defendant. As 
it & inherently impossible to apply the Eng- 
lish Law of. Marriage, it. is open to the High 
Court and it is also its duty to administer 


Law of the converted spouse, or the Hindu 
Law of the other, or such a consideration of 
tfite interaction of both laws as will not corn- 
et a vidatidn^ to the legal rights of either 
and as mil be* in conformity with justice and 
tight 49 C.W.N. 439. 

_Per Howland, J.—The jurisdiction of the 
High Court can be taken away by an Ordin- 
al®® of, the Govemor-Gdneral by virtue of 
** 311 (6). 47 C.W.N. (E.C.) -41=6 F.L. 

T *70— T T. D /IftJON W /n/i\ iA iaja 


sec.' *223 indicates that' only 


the Federal and Provincial Legisla- 
tures are being referred to. The word “Legis- 
lature \ means an authority empowered to 
make laws. The Governor-General when he 
-promulgates an Ordinance makes a law and is 
therefore in that capacity a Legislature. 
Therefore Governor-General has power to pass 
Ordinances affecting the jurisdiction of the 

v 4 * ar - L - J - 373=AXB. 1944 
Cal. 285 (S.B.). 

Seos. ,223 and 224. — The High Court has 
no jurisdiction under the Government of India 
Act, 3.935, to interfere with an 1 order passed 
by a Deputy Collector in execution proceedings 
under the Bengal Bent Act. I.L.B. (1941) 2 
Cal. 366=4 F.L.J. (H.C.) 405=1941 Cal. 
230. 

The Chief Justice of the Lahore High Court 
has power to nominate Special Benches for 
the disposal of contempt cases. I.L.B. (1942) 
^ah. 411=44 P.LJB. 206=A.I.B. 1942 Lah. 
105 (F.B.). 

Seo. 224. — This section reproduces the 
terms of sec. 107 of the old Act with two 
variations, one of which alone is of substance : 

(1) The provision as to transfer of cases 
to itself under el. ? (V) has been omitted for the 
reason stated by . the Attorney-General:— 
“The Codes of Criminal and Civil Procedure 
already provide for this power in coiinefction 
with the ordinary jurisdiction of the Courts, 
that- is to say, the power to direct the trans- 
fer of a suit or appeal from one Court to 
another of equal or superior jurisdiction. It 
seems most undesirable to take one of the 
powers conferred upon the Courts by the 
Code, and introduce it into a Section which 
deals only . with administrative matters”. 
(Pari. Deb., Yol. 302, CoL 994). The pro- 
viso which prescribes the previous approval 
of the Governor to the validity of the 7 " rule 
made by the Hig£ Court under this T section, 
m&kes a departure from the previous law 
in the case of the High Court of Calcutta 
for which the previous approval of' the Gov- 
ernor-General in Council was formerly pres- 
cribed; thus rendering the- High Courts 
uniform in respect t>f this matted • 



The Government op India. Act, 1935. 


8711 


Scope of-t-P owers op High Court 
HOW affected. — S ec. 224 only means 
. that no powers of interference are conferred 
High Courts by it except that of superin- 
tending subordinate Courts in matters of prac- 
tice and procedure not regulated specifically 
by law. It does not take away any powers 
High Courts may have under other provi- 
sions of law. It does not change the law in 
reject of the powers that may be exercised 
by the High Courts under secs. 439 and 
561-A, Or. P. Code. 1942 O.W.N. 496= 

' 1942 A.W.R (C.C.) 315=6 F.L.J. (H.C.) 53 
=1943 Oudh 184. 

Cl. (2). — This deprives the High Courts 
<of the revisional powers which they have 
■been exercising over Courts subject to their 
app ella te jurisdiction ever since the consti- 
tution of the High Courts in 1861, originally 
under sec. 15 of the High Courts Act of 
1861 and later under sec. 107 of the Govern- 
ment of India Act, 1915. The revisional 
powers of the High Courts would therefore 
hereafter be confined to those cases where the 
Indian enactments confer such a power. The 
term "inferior Court” is not defined by the 
Act, and in the context it can ' presumably 
meair* Courts inferior to the ‘High' -Court 
which the subject to the appellate jurisdio 
don of the High Court” within the opening 
words of this section. It is submitted that 
the sub-section does not affect the powers of 
the High Court to issue writs of certiorari 
and prohibition in • respeet of the proceedings 
and determination of tribunals which are not 
“inferior Courts”, e.g., in those cases where 
jurisdiction is conferred on persona desig- 
nate to determine judicially the rights of 
parties; or in cases of quasi- judicial tribu- 
nals. (See also ? &o$es 

Pari. Deb., and Joint Par. Com. Report.) 
See I.L.R. (1942) Lah. 483. 

Applicability. — Although sec. 224. con- 
tains in effect a reproduction of the terms ■ of 
sec. 107 of the previous Government of India 
Act, it also : contains a proviso which makes 
it clear that “sec;? 224 has no application of 
itself to legal proceedings at all. LL.B. 
(1938) 1 Cal. 256=193? Cal; 23. Sec. 224 
-does not empower the High Court te inter- 
fere with a conviction and sentence passed 
in a criminal trial, apart from the appellate 
or revisional powers which is possesses under 
•the Or. P. Code. LL.R. (1944) Nag. 728= 
1944 F.L.J. 190=1944 N.L.J. 280=A.I.R. 
1944 -Nag. 286. R. 704 of the Calcutta High 
Court Civil Rules and Orders, in so far as it 
authorises the levy of a free of rupee one on 
affidavits and its payment by means of -a 
court-fee stamp, is legal The- levy* of such 
a fee is authorised under the powers confer- 
red by sec. 224 Cb) of the Act. 50 C.W.N. 
177=A.I.B. 1946 Cal 110. 

Power of sxjperintenlence — Scope and 
extent of. — T he power of superintendence 
of Magisterial Courts conferred on the 
Chief Court of Sind by law includes neces- 
sarily the power to guide, advise and en- 
courage Magistrates in the faithful discharge 
■of their judicial duties. I.L.R. (1941) Kar. 
3=1940 Sind 239 (F.B.). 


Sec, 224 (l) and (2): Construction and 
scope — Powers of High Court existing 
before Act— If taken away or affected. — 
Sub-sec. (2) of sec. 224 of the Government 
of India Act cannot have been intended to 
curtail any of the powers possessed by the 
High Courts before tile Act of 1935 was pas- 
sed. In fact sec. 223 preserves those powers. 
All that sec. 224 (2) means is that the High 
Courts cannot so inteipret sub-sec. (1) of 
that flection as to usurp the powers which 
they did not possess before. Sec. 224 deals 
with the administrative functions of the High 
Court and it does not affect the powers con- 
ferred upon the High Courts by the Letters 
Patent and the Charter Act, powers co-exten- 
sive with those of the Court of the Bung's 
Bench in England, induing the power to 
issue writs of certiorari in respect of pro- 
ceedings of Subordinate Courts, tribunals or 
officers acting judicially. 41 Bom.L.R. 984 
^=1939 Bom. 471. The word, , "judgment” 
ag used in sec. ,224 of the. Government of 
India Act is used inthe English senes' and 
embraces an order in the same wpy as , the 
word ‘judgments’ used in the Letters Rjatent 
include not only judgments as understood by 
thd C.-'P.~C5de,lh India: -but also* all final 
orders. ,1940 N.L.J. ,:93. ■ ■ 

Revision— Inherent Lowers *' qf iCrgtt 
Court. — Outside the statutory provisions, 
e.g., sec, 224, Government of India Act arid 
sec. 115, O. P. Cpde, no jEEigfa tjohrt has . any 
iiii^rent bowels of revision bv^r the Sub- 
ordinate Courts Within its juris&cticjn, such 
for example as' tHe Court of Juries Bengh 
in England has . ioT c^tufies, exgdseaiOTgf 
Courts inferior ib , it&$i ' 

=A.I.B. 1938 

(Revision of ordertmder see! ftw- 

titioners’ Act).- Sec. 224 ,(2) Intmte the Hint 
Caijjrtis power^ > bb question judgments of inie- 
iribqr Courts to. those given under the ordinary 
law. Hdrice High Court cannot entertain _ a 
revision from an interlocutory order which 
is not a decided case. 40 PXJB. 775=1938 
Lah. 442. 

Power of Nagpur High Cosns^ to 
writ of certiorari. — T he Buto r in 

India other than dhe! MCtonErts 

have not f ith^ rjpw^ "hX^saue the prerogative 
writ of bartjereffi either under the Letters 
Patent or the Government of India Act. Sec. 
224 (2) -of the Government of India Act 
dense© .the Nagpur High Court jurisdiction 
to question any judgment of any inferior 
Court which is not otherwise subject Co ap- 
peal 1 or revision. This would preclude that 
Court from issuing a writ of certiorari in 
respect of the acts: of any public authority 
even though they are judicial as opposed to 
merely administrative ' acts. LL.R. (1941) 
Nag. 397=1941 Nag. 282. Ah order passed 
by a Tillage Headman under sec. ID of Regu- 
lation XI of 1916 is not subject to appeal or 
revision. Bee. '224 (2) of the Government of 
India Act of 1935 excludes the High Court’s 
jurisdiction in such cases. 1940 Mad. 183 
=50 L.W. 799=1939 M.W.N. 1223. The 
superintendence given to the High Court 
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225, ( 1 ) If, on an application made in accordance with the provisions of 

this section, a High Court is satisfied that a case pen- 
Transfetr of certain eases fling ^ inferior Court, being a case which the High 
to High. Court for trial. Court has power to transfer to itself for trial, inv$t 

ves or is likely to involve the question of the validity of any Federal or Pro- 
vincial Act, it shall exercise that power. 

(2) An application for the purposes of this section shall not be made- 
except, in relation to a Federal Act, by the Advocate-General for the Federation 
and, in relation to Provincial Act, by the Advocate-General for the Federation 
or the Advocate-General for the Province. 

226. (1) Until otherwise provided by Act of the appropriate legislature^ 

no High Court shall have any original jurisdiction in 
jurisdiction in revenue any matter concerning the revenue, or concerning any 
matters. act ordered or done in the collection thereof according 

to the usage and practice of the country or the law for the time being in force. 

(2) A Bill or amendment for making such provision as aforesaid shall 
not be introduced into or moved in a ^Chamber of file Federal or a Provincial 
legislature without the previous sanction of the Governor-General in his dis- 
cretion or, as the case may be, of the Governor in his discretion. 

Proceedings High 227. All proceedings in every High Court shalW 

Cfourfg to be in English. he in the English language. 


•under sec. 224 (I) cannot be construed as Oourt will be in the English language (sec. 

giving to the High Oourt any jurisdiction to 227). 

question any judgment of any inferior Court Seo. 226. — ( Gf . sec. 106, Old Government 
which is not otherwise subject to appeal or of India Act, 1915). See 50 M. 449=53 M. 

revision. Neither sec. 224 nor sec. 439, Cr. L. r T. 335; 45 M.L.J. 592 (P.C.). Sub-sec. 

P; ‘ Code, will enable the High Oourt to ex- (1) of sec. 226 draws a distinction between 

punge passages or remarks made by the trial a ‘hnatter concerning the revenue” and a 

Court agfcinsSLa witness in a judgment of “matter concerning any act ordered or done* 

acquittal, at the instance of the witness con- in the collection thereof according to 1 'the 

corned when the judgment ia not under ap- usage and practice of the country or the law 
peal or revision. 194 I.C. 248=1941 P.W. for the time being in force”. It treats them 
N. 534=1941 Pat. 544. The combined effect as separate things. According to sec. 226 

of secs. ?24 (1) (d) and 231 (2) is that so W an y matter concerning the revenue is 

f 4r as lie, Punjab is concerned, rules fram- placed without any qualification outside- the 
ed and tables settled by the Lahore High Original Jurisdiction of the High Oourt; but 
Oourl; r cpm9 ( into force on the date when they only such matters concerning the “collection”" 
by! lie Governor of the Punjab, of the revenue are placed beyond the jurisdie- 
btit/fe- they' receive their validity on tion of a High Court as are “ordered or done- 
the date bn ' which they are approved by the according to the usage ot practice of the 

Governor-General. 1941 Lah. 450. country or the law for the time being in 

Secs. 225-227. — Under sec. 225 if, on ap- force”. It is, therefore, a condition precedent 
plication, a High Court is satisfied that a to tiie ousting of the jurisdiction of a High 

Case pending in an inferior Court, being a Court in a case concerning any act ordered 

case which the High Court has power to or done merely in the collection of revenue 
transfer to itself for trial, involves or is like- ( as opposed to an act or order concerning* 
ly to. involve the question of invalidity of any the revenue itself) that the act or order should 
Federal cot Provincial Act, it is to exercise be one done or ordered in accordance with the 
that power. [Sec. 225, cl. (1).] An apptica- usage and practice of the Country or the law 
tion for this purpose is not to be made except, for the time being in force. Before sec. 226 
in relation to a Federal Act, by the Advocate- ®omes into play at all in relation to an act 
^General for the Federation and, in relation ordered or done in the collection of the reve* 
toa Provincial Act, by the Advocate-General nue > it has necessarily first to be determined 
Federation or the Advocate-General whether the act or order in question is one 
fer 'thev'Btovince. * The purpose of this sec- which was ordered or done “according to. . . 
Ron was t&.iaSnimise the inconvenience caused the law for the time being in force”. The 
by the possibility of an Act being challenged law for the time being in force concerning 
as ultra tares.’ Until otherwise provided by any particular matter, whether it be the col- 
Act of the appropriate Legislature no Higxt lection of the revenue or anything else; is a 
Oourt will have any original jurisdiction' in -comprehensive expression which includes, not 
any matter concerning the revenue or concern- one particular statute, but the whole body of 
mg any Act ordered or done in its collection, law, whether in one or more statutes or out- 
P* 226, cl. (1).] As in the case of the Ffede- side a statute altogether, which for the time 
rw Court, all proceedings in every High being governs the particular m atter. Sec. 226 
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(1) does not preclude a High Court in a 
matter concerning any act ordered or done in 
the collection of the revenue, as opposed to an 
act or. order concerning the revenue itself, 
from inquiring whether that act has been 
ordered or done according to the law for the 
tame being in force, in the sense of being in 
t £ e * ex 5 reise > or purported exercise, of a me- 
of recovery which the law applicable to 
the circumstances allows. The assessment of 
a - eona P an y to income-tax was actually made 
after the company had been ordered to be 
compulsorily wound up though the assessment 
was based* on the profits made prior thereto. 
IX.R, (1946) All. 352=1945 A.L.J. 368= 
1945 I.T.R. 480=1945 Comp. C. 153=A.I. 
R. 1945 All. 354=1945 FX.J. 193. Sec. 226 
(1) — Interpretation — -Exclusion of jurisdic- 

tion of High Court — Principle governing. 
See (1946) FX.J. 29= (1946) 1 MX7j. 415 
(F.C.). The question whether the Urban Im- 
movable Property Tax imposed by the Bom- 
bay Finance Act of 1932 as amended in 1939, 
Part VI, can be raised by the municipal 
authorities in the manner provided Is a mat- 
ter concerning the revenue, and therefore the 
jurisdiction of the High Court to determine 
the question is barred by sec. 226. IX. R. 
(1940) Bom. 58=3 F.L.J. (H.C.) 25=42 

Bom.L.R. 10=1940 Bom. 65 (F.B.). Under 
sec. 2?6 (1) the High Court has no original 
jurisdiction to entertain a suit challenging 
the legality of an order for confiscation of 
smuggled goods passed under the -Sea* Cus- 
toms Act as the seizure and confiscation of 
the goods is an act ordered or done in the, 
collection of revenue. JJo irregularity of 
proe$dftte and ;tid - error in [ the conclusions 
'arrived at can per se exclude the applica- 
tion of this flection, when there is ap allega- 
tion that the Officer of Customs directed the 
confiscation of the goods mala fide, or ft 
the, exercise of powers conferred on Tmri fey 
Sea .Customs Act in circumstances to which 
he knew the provisions of the Act were not 
applicable. 3 FedX.J. (H.Q.) 50=IX.R. 

(1939), 1 Cal. 257=48: < r C.W.N: 445=1939 
Cal. 763. See also IX.R. ^1939) 2 Cal. 541= : 
1940 Cal. 174. The adjudication of the 
penalty under the Sea Customs Act is an ad- 
judication of a matter concerning the reve- 
nue and its colleetibh is an act ordered in the 
collection of revenue according to the usage 
and practice of the country or the law for the 
time being in force within the meaning of 
sec. 226 (1). The High Court has therefore 
no jurisdiction to entertain a suit .to recover 
back the penalty. 42 Bom.L.R. , 532.== 1940 
Bom. 29. "Concerning the revenue, etc,”—- 
Application to the High Court to direct 
Income-tax Officer to forbear from assessing 
applicant — Competency. See 42 Bom.L.R. 
414. Even assuming that it is correct to say 
that the. motive of Government in instituting 
and maintaining the Court of Wards was to 
safeguard estates from mismanagement and 
consequent inability to pay revenue, that is 
no justification for saying that an order of 
the Court of Wards declaring a female, a 
disqualified proprietor is a matter r concem- 
C. C. M. — 340 


ing revenue or an act done in collection there- 
of’ within the meaning of sec. 226 (1) of the 
Government of India Act. I.L.R (1938) 1 
Cal. 476=42 C.W.N. 230=1938 CaL 385. 
It is not open to the High Court, in view of 
sec. 226, to issue a writ of certiorari to chal- 
lenge the validity of an income-tax assess- 
ment purporting to be made under the Income- 
tax Acts. I.L.R. (1943) Bom. 152=6 F.L. 
J. 28=45 Bom.L.R, 31=AXB. 1943 Bom. 
77. As to suit to recover money paid as in- 
come-tax as result of assessment and demand 
under provision of law contended to be in- 
valid, see (1944) FedX.J. 131. Derbyshire,. 
C.J. , and Mitter, J. {Lodge, J ., dissent- 
ing). — The word "revenue” in sec. 226, 
must be taken to mean what is reve- 
nue according to law, i.e., "legal revenue” 
and not illegal exactions. A suit ft recover 
money paid as a result of the assessment and 
demand for income-tax, which is .demanded 
under an invalid provision of law is not a 
gait "concerning revenue” within ‘the tueanih& 
of sec. 226. It is not money paid .uudm; .the 
law but an illegal exaction. It* ..ft .money 
paid as the result of a demind, made without ' 
legal authority 'and Is’ ‘monfeyT illegally obtain- 
ed apd held to the use of the plaintiff (whp 
paid it), and there is therefore ho bar UMpr 
sec. 226 to the High Court exercising origi- 
nal jurisdiction concerning , it in the? stilt for 
.recovery, of the same. The suit does not con- 
cern revenue in the sense used in sec. 226, 
i.e., ■ legal revenue. 6 E*X. J- (H.C.) 

133=1943 Comp. C. 265=I.L.R. (1944) 

1 ■ Qal. 34., The fthCr,* fOTjSW 

in sec. 106 (?) dF th^ . 

India Act (1915) does 

duty payable under the Ttffeati 'A>cf 


ft: Charge any particular stamp duty, it mulit 
fee a "matter concerning the revenue” within 
the meaning of sec. 106 (2), and, any acf 
ordered to be done in the eolft^tioh. of the 
revenue would likewise be a matter ; co neerii - 
;ing the revenue. An act done WWW 

authorities for the pmmfr 
revenue which they consider 'ft be property 
leviable' i& ' law ft an act 

dbne in accordance, with law and can never 
give rise to any cause of action against the 
officers of the Secretaiy of State. The High 
QptitiH: baa nb jurisdiction to entertain a suit 
in such a matter by reason of the bar .. im-. 
posed- by sec. 106 (2), and the public have 
no remedy against what may, turn out to be 
a wrong and arbitrary decision of the stamp 
authorities with regard ft the payment or 
duty chargeable in respect of any particular 
document, save and except the somewhat 
doubtful rempdy provided by sec. 56 Of the 
Stamp Act IX.R. (1939) Bom. 320=^2 Fed. 
L.J. (Pt. XX) 60=41 Bom.L.R. ,297=1939 
Bom. 215. The jurisdiction, powers and au- 
thority of the LGgh Court as conferred by 
sec. 106 of the Government of India Act, 
1915-1919 can be affected either by His 
Majestv by farther Letters Patent or by the 



27*4 


The Civil Court Manual (Imperial Acts). 


[S. 228 


UUR ( 1 ) The administ rative expenses of a High Court, including all 
__ . _ . „ . salaries, allowances and pensions payable to or in 

Expenses of .High Courts. reg p eC £ 0 £ ^h e officers and servants of the Court and 

the salaries and allowances of the judges of the Court shall be charged upon the 
revenues of the Province, and any fees or other moneys taken by the Court 
shall form part of those revenues. 


(2) The Goveoaor-shall exercise his individual judgment as to the 
amount to be included in respect of such expenses as aforesaid in any estimates * 
of expenditure laid by him before the legislature. 


229. (1) His Majesty, if the Chamber or Chambers of the legislature of 
any Province present an address in that behalf to the 
Power of His Majesty to Governor of the Province for submission to His 
comstitate or reconstitute Majesty, may by letters patent constitute .a High 
■vzmt- 0UTt 7 Court for that Province or any part thereof or re- 

constitute in like manner any existing High Court for 
that Province or for any part thereof, or, where there are two High Courts im 
that Province, amalgamate those Courts. 


(2) Where any Court is reconstituted, or two Courts are amalgamated, 
as aforesaid, the letters patent shall provide fox the continuance in their res- 
pective offices of the existing judges, officers and servants of the Court or 
Courts, and for the carrying on before the reconstituted Court or the new Court 
of all pending matters, and may contain such other provisions as may appear 
to His Majesty to be necessary by reason of the reconstitution or amalgama- 
tion. 


280. (1) His Majesty in Council may, if satisfied that an agreement in 
that behalf has been made between the Governments 
Extra-provincial jnrisdic- concerned, extend the jurisdiction of a High Court in 
-tionoi High Courts. any Province to any area jn British India not forming 

part of that Province, and the High Court shall thereupon have the same juris- 
diction in relation to that area as it has relation to any other area in relation 
to .which it exercises jurisdiction. 

(2) Nothing in this section affects the provisions of any law or letters 

patent in force immediately before the commencement of Part HI of this Act 
empowering ! any. High Court to exercise jurisdiction in relation to more than 
one* Province or in relation to a Province and an area not forming part of any 
ProviiMfe: ’ ‘ /■' 

(3) Where a High- Court exercises jurisdiction in relation to any area or 
areas outside the Province in which it has its principal seat, nothng in this Act 
shall he construed — 

(a) as empowering the legislature of the Province in which the Court 
has its principal seat to increase, restrict or abolish that jurisdiction ; or 

.(b) as preventing the legislature having power to make laws in that 
behalf for any such area from passing such laws with respect to the jurisdie- 


Indian Legislature. The Provincial Legis- 
lature even with previous sanction of the Gov- 
emo>GeneraJ cannot by reason of sec. 80-A 
(4) of the Act affect, curtail or extend the 
jurisdiction and powers of the High Court, 
and if it passes such a piece of legislation, it 
would be ultra vires. LL.fi. (1939) 2 Cal. 
93=43 C.W.N. 613=1939 Cal. 435 (S.B.). 

Sec. 228 . — See Joint Pari. Com. . Rep., 
para. 335. 

8®d. 230. — “This clause reproduces substan- 
tially sec. J09 of the existing Act. It pro- 
videe th&t where the, High fijurt , exercises. 


jurisdiction in relation to an area outside the 
Province in which it has its principal seat, 
then the Bill shall not be interpreted as em- 
powering the legislature of the Province to 
increase or restricwthe jurisdiction of the 
Court or prevent the legislature from having 
power to make laws for that area. The legis- 
lature having .power to make laws for, the 
area can pass laws in regard to the jurisdic- 
tion of the Court. (Pari. Deb., Vol. 300, 
No. 71, 2nd April, 1935, Col. 297. Speech or 
the Ajttotndy^General). , 
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■tion of the Court in relation to that area as it would he competent to pass 
if the principal seat of the Court were in that area. 

231 . (1) Any judge appointed before the commencement of Part III of 
Saving and definitions . this Act to any High Court shall continue m office 

• and shell be deemed to have been appointed under 

this Part of this Act, but shall not by virtue of this Act, be required to relin- 
quish his office at any earlier age than he would have been required so to do, 
if this Act had not been passed. 

(2) "Where a High Court exercises jurisdiction in relation to more than 
one Province or in relation to a Province and an area not forming part of a 
Province, references in this chapter to the Governor in relation to the judges 
and expenses of a High Court and references to the revenues of the Province 
shall he construed as references to the Governor and the revenues of the 
Province in which the Court has its principal seat, and the reference to lie 
approval by the Governor of rules, forms and tables for subordinate Courts 
shall be construed as a reference to the approval thereof by the Governor of 
the Province in which the subordinate Court is situate, or, if it is situate in an 
• * * area not forming part of a Province, by the Governor-General . 

• • # * • 


Tenure oi office of per- 
conk .employed In civil capa- 
cities in India. 


r 7mn ‘ 1 

SBCUJ+24&J 'Civil 

See v ants tbeethm* 1 ■ sift* 

stance the provisions of sec. 96-B of title Cov- 
■eminent of Lidia Act, 1919. The slight vari- 
ation 3 in the language of the opening words 
of*, this section compared with the old : section 
serve t<* emphasise that the tenure of all civil 
services is' at pleasure, if ever it was open 
to, doubt. The tm of/ the Words "subject to 
the provisions of this Atf a&d the rul«» made 
thereunder” before specifying the" tenure" gave 
rise to the . argument in Venkata Boo" v. 
Secretary of State , (1937) ’1 M.L.J. 529=64 
I.A. 55, that the Statute gave servants of the 
Crown a right enforceable by action to hold 
office in accordance with the rules and that 
they could only be dismissed as provided by 
the rules and in accordance with the proce* 
dure prescribed thereby. Their Lordships 
of the Judicial Committee negatived this con- 
tention observing: "Sec. 96-B in express 
terms states that office is held at pleasure- 
There is therefore no need for the implica- 
tion of this term and no room for its exclu- 
sion. The argument; for a limited and spe- 
cial kind of employment during pleasure but 
with an added contractual term that the rules 
are to be observed is at once too artificial and 
too far-reaching to commend itself for accep- 
tance”. (See Venkata Bai v. Secretary of 
State, (1937) 1 M.L.J. 529 (535) =64 LA. 
55). The omission of those words from the 
section makes it clear that the tenure is an 


PART X. 

. CHAPTER II. 

Civil Services. 

General ProvidoAs. 

240 . (1) Except as expressly provided by this 

Act, every person, who ifc a member of a civil Service 
of lie Crown in.Indiq, Idjrhofclil ftoy* $ivil!post under 
the Crown in India 1 holds office! "during. His Majes- 
ty’s pleasure. - ’> • m-i's!/. r ,\‘4' 

L 

unqualided one at pleasure.’ ^ ^ 
provided for in the opening wwd&rela*& to the 
office of Judges - of the High Oburts: and tho 
Itddral" Otmrt, r atid of the Auflitor-tSterieial 
o£ iludia ' atoch the Auditof -(General of Borne 
Accounts whose tenure of office is during 
good* behaviour and who are removable only 
on the ground of misbehaviour or infirmity 
of mind or body if the Judicial ConmiSiiw 
of the Privy Council on reference being H&ftfe 
to theih by His- Majesty repcftt 
cial ought On any fofodftfea. * 

It is, a <uii^bifiiiM'''pra^^^ 1 lba«eflf on jftjb" 
lm poli^v' tha*«the‘€ti^ have the uh- 

f ottered discretion to remove a public servant 
at pfeasur^ and even a contract to engage 
hxdlu'toT a fixed terni, if there be no statute 
laty;«atEorising it, would not be available to 
him, ‘such a contract being void as against 
public policy. This power to dismiss at will 
can only be controlled by a statute? but can- 
not be abridged or controlled by rules or regu- 
lations of service even if ihoses rules or regu- 
lations are framed finder powers given by a 
statute. Consequently, the dismissal or dis- 
charge of a civil servant in violation of the 
Ptmdamenta Boles would not entitle him to an 
appeal to the Civil Court but Would leave 
him to appeal only to the administrative au- 
thorities. 42 C.W.N. 1186=68 C.L.J. 326= 
1938 Cal. 759. See also 46 L.W. 242=1937 
Mad. 777. A servant of the Crown in India 
holds his appointment at the pleasure of the 
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Crown and is liable to dismissal at tie will 
and pleasure of tlie Crown, notwithstanding a 
contract to the contrary, unless the Crown has 
deprived itself of its. prerogative in some wa , y 
expressly recognised by law, nor can an action 
for wrongful dismissal be entertained even 
though a special contract be proved. A re- 
fusal to employ a person to whom employ- 
ment has been offered does not stand on a 
different footing, because the power to Dismiss 
an employee at pleasure involves the power to 
refuse to employ a person accepting an offei 
of employment. 39 BomX.B. 807=1937 
Bom. 449. The words ‘subject to the rules' 
appearing in sec. 96-B of Government of 
India Act, are not superfluous and ineffective. 
The section contains a statutory and solemn 
assurance that the tenure of office held by 
servants of the Crown though at pleasure, 
will not be subject to capricious or arbitrary 
action but will be regulated by rule. The pro- 
visions for appeal in the rules aTe made pur- 
suant to the principle so laid down. Becfress 
therefore in such cases is not obtainable from 
the Courts by action. It is so even where , 
there has been serious and complete failure 
to adhere to important and fundamental rules, 
as for instance in the case of a person who 
has been dismissed from service without any 
investigation into the charge. The remedy 
of the person aggrieved does not lie by a suit 
in Court but by way of appeal of official kind. 
64 LA 55=XL.R. (1937) Mad. 532= 

1937 P.C. 31= (1937) 1 M.L.J. 529 (P.C.), 

See, 4fro 1937 Rang.L.R. 35=1937 Bang. 89 
(S3.); 165 XC. 834=1936 O.W.N. 1140 = 
1937 Oudh 209. Although by virtue of sec. 
96-B, a statutory light is created between 
the Crown and the servant, it is not to be im- 

? lied that any provisions in Statute 23 of 
871, repugnant to the terms of the Statute 
citing such right are repealed or rendered 
inapplicable to such a case. Statute of 1919 
does xfot confer right of action to enforce the 
#4®- msS^ .thereunder. I.L.R. (1937) Mad. 
517=64 XAu 45^41 CJ.W.N. 545=1937 P. 
0. 27— (1937) 1 MX.J. 515, (P.O.). In a 
case in which after Government officials, duly 
competent and duly authorised in that behalf, 
arrived honestly at one decision, their succes- 
sors in office after the decision has been acted 
upon and is in effective operation, cannot pur- 
port to enter upon a reconsideration of the mat- 
ter and to arrive at another and totally different 
decision. "Where a Sub-Inspector of Police 
was granted an invalid pension by a compe- 
tent ^ authority and thus duly ceased to be in 
service, and the officer succeeding the autho- 
rity, which had granted the pension, reconsi- 
dered the matter and ordered his removal 
from the service. Meld, that the servant had 
suffered a wrong and therefore had every 
right to cdmplain' of the stoppage of pension 
as a breach of rules relating to pensions. 64 
I.A. 40=I.L.R. (1937) Mad. 517=1937 P. 
0. 27=(1937) 1 M.L.J. 515 (P.C.). B. 55 of . 
the Civil Services (Classification, Control and' 
Appeal) Buies, which provides for the case of 
a departmental inquiry into charges against 
a Government servant who is subject to the 
rule, contains a safeguard to the effect tot 


none of the graver penalties-- dismiss al, re- 
moval or reduction — which the authority con- 
cerned is empowered to inflict can be imposed 
upon the person charged unless he has been 
given an adequate opportunity of defending 
himself. But the rule does not state that the 
authority concerned shall itself hold the in- 
quiry. The authority is competent under the 
rule to depute some subordinate officer to hold 
the inquiry. The purpose of the rule is to en- 
able a Government servant to defend 
when his conduct is the subject of a charge 
which is to be departmentcdly investigated. 
And so long as the conditions of the rule are 
followed, there is nothing prejudicial to the 
Government servant in the circumstance 
the inquiry is held not by the authority itself 
which imposes the punishment but by some 
subordinate officer deputed by that authority 
for the purpose. 1937 M.W.N. 821=46 L. 
W. 531=1937 Mad. 735= (1937) 2 M.LX 
189. See also 1937 Oudh 209; 44 O.W.N, 79- 
—71 OX. JT . 9 5. In so far as the provisions 

of B. ^ 55 of the Civil Services Buies are not 
inconsistent with anything contained in sec. 
240, Government of India Act, 1935, the en- 
quiry, should be in substantial compliance 
with the provisions of B. 55. So long as the 
servant knows all the charges ■ against hinry 
and the enquiry into these charges has been 
held in such a manner that he has reasonable 
opportunity to defend himself and has not 
been prejudiced or misled in the matter of his 
defence, the enquiry is competent. AXB. 
1944 Lah. 240. The stipulation or proviso aa 
to dismissal in sec. 96-B is itself ox statutory 
force and stands on a footing quite other than 
any matters of rule which are of infinite 
variety and can be changed from time to time. 
This statutory safeguard should be observed 
with the utmost care and a deprivation of 
pension based upon a dismissal' purporting 
to be made by an offici^* who is prohibited 
by statute from making it, rests upon an ille- 
gal and improper foundation. 64 I. A. 40= 
I.X.B. (1937) Mad. 517=39 BomX-R. 688= 

41 C.W.N. 545=45 L.W. 139=1937 P.O. 27 
= (1937) 1 M.L.J. 515 (P.C.). The Provin- 
cial Government can make enquiry into to 
conduct of an officer serving in the Province- 
even though he belongs to the Indian Civil 
Service. 1944 Lah. 240. Where a civil ser- 
vant was placed on suspension till a criminal 
case against him was finally decided and on 
his conviction by the Magistrate was dismis- 
sed from service but on his acquittal in ap- 
peal, the order of dismissal from service was 
cancelled and he was discharged from service, a 
month’s pay beiiig given in lieu of notice, lie 
said payment does not amount to reinstate-' 
merit, and he cannot, therefore, under B. 54, 
Part III of* to Fundamental Boles, claim 
full pay for the whole period of suspension. 

42 O.WJST. 1186=68 O.L.J. 320=1988 Oat 
759.- See also 213 XO. 11; 4 FX.J. (H.O.) 
400. A suit for damages for wrongful dis- 
missal by a& Government servant ife not main- 
tainable;’ owing to to provisions of sec. 240 
of to Government of India Act. The staute 
does not confer on* a Government servant a 
right enforceable by action in a Court of law 
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(2) No such person as aforesaid shall be dismissed from the service of 
His Majesty by any authority subordinate to that by which he was appointed. 


to hold his officer according to the rules framed 
by the Government for members of his ser- 
vice and to have it terminated only in accor- 
dance with those rules. Where the plaintiff, 
a clerk in a subordinate Court of justice, was 
dismissed from service and he thereupon 
brought a suit against the Government for 
•damages for wrongful dismssal. Held, that 
the duties carried out by the plaintiff and by 
his superior officers were part of. the .machi- 
nery for carrying on the administration of 
justice in exercise of sovereign powers and 
therefore the suit was not maintainable. 4 
EMuJ. (H.C.) 400. Although a Government 
servant who has been dismissed is not entitled 
to any relief by way of damages for wrong- 
ful dismissal, tho Court is not precluded from 
granting hi™ a decree in respect of arrears 
of salary as the arrears of salary are not 
•damages. 1945 N.L.J*. 216=1945 Nag. 190 
=I.L.R. (1945) Nag. 469. The general rule 
which is expressly recognised by • sec. 240 of 
the Act, and which exists independently of 
.statute, is that Government servants hold 
office during His Majesty's pleasure, which 
means in effect at the pleasure of Government. 
That implies the power to dismiss and inclu- 
des also the power to require a Government 
•servant to retire at any time on pension. This 
rule does not apply in the case of employees 
•of local bodies, and in the case of the discharge 
or dismissal of an employee of a local body 
a cause of action for damages for wrongful 
dismissal would arise when there has .been a 
bteagb of any provision, whether contained in 
a statute or a rqle 

which may* fairly be regained as owing ,ime 
of the conditions of service and affecting the 
tenure of office of the employee. But the 
result of sec. 8 (2) of die Bombay. Primary 
Education Act is that a local authority which 
has taken over and employed a primary 
school teacher employed, under die Educational 
Department of the Government has all the 
powers of the Government including the power 
to terminate the service of an employee at 
pleasure, subject only to the recognised sta- 
tutory exceptions. Where the chairman of a 
School Board acting under the powers dele- 
gated by and with the sanction of the local 
authority compulsorily retires an employee 
before the latter reaches the age of fifty-five, 
the latter has no right of action for damages 
against the School Board. I.LJJ. (1943) 
Bom. 411=45 Bom.L.R. 480=A.I.B. 1943 
Bom. 268. See also 200 I.C. 414. A servant 
of the Crown who is dismissed from service 
has no cause of action against the Crown, 
although the dismissal is by an authority sub- 
ordinate to the one who appointed him and is, 
therefore, made in contravention of the very 
terms of the Government of India Act. A 
mere declaration by the Civil Court that the 
dismissal is illegal and that the servant is fit 
to be reinstated to his post will not serve any 
useful purpose. Because he was illegally 
dismissed, it does not necessarily follow that 
he was a good officer or that he might not 


have been legally dismissed and justifiably 
dismissed on proper grounds and after a pro- 
per enquiry. 44 C.W.N. 79=71 C.L.J. 95. 
But see (1942) 1 M.L.J. 77. It cannot be 
said that since sec. 240 of the Act of 1935 
had re-enacted with amendments sec. 96-B of 
the earlier Act (on which the appellant's 
cause of action was based) the Act of 1935 
must pro tanto be regarded as retrospective, 
so that a Court which had founded its judg- 
ment on the provisions of sec. 96-B must in 
law be deemed to have been interpreting the 
provisions of sec. 240 of the Act of 1935, 
1938 O.W.N. 1251=1938 P.C. 1. The field 
of action of a Province would include control 
over officers serving in the Province. There- 
for^ the Provincial Government can make en- 
quiry into the conduct of an officer* serving in 
the Province even though he belongs to the 
Indian Civil Service. A.I.R. 1944 Lab- 240. 

Secs. 240 (2) and 243 : Dismissal of 
Sub-Inspector op Police by authority sub- 
ordinate TO TEAT WHICH APPOINTED ’Brnyr — 
Suit to declare dismissal void. — A Sub- 
Inspector of Police appointed by I. G. of 
Police was dismissed by the Deputy I. G. -of 
Police. After an unsuccessful appeal against 
such dismissal to the I. G. and the Provincial 
Government the dismissed officer filed a Suit 
to declare his dismissal void on the ground 
among others that his dismissal by authority 
subordinate to that which appointed him was 
opposed to sec. 240 (2) of the Government 
India Act. On a prelmfcjsry issue dt .•j>3py|B 
held that the plaintiff had no troaty *fcy r erril 
action and it was upheld by - the appellate 
Court. On appeal to the Federal Court> it 
was 1 held that sub-sec. (2) of sec. 240 con- 
tained a statutory prohibition to the effect 
that rto office-holder shall be dismissed from 
service by any authority subordinate to tha* 
by which he was appointed, and that the section 
had been enacted in unqualified terms and the 
protection thus afforded could not be qtoiiapii 
or taken away by statutory rules. Held, fur- 
ther, that the plaintiff waa entitled to hrivdke 
the aid of sec. 240' (2) and that s£e. 243 bad 
not the effect of depriving him of tile benefit 
of sub-sec. (2) of sec. 240. It was also held 
that the dismissal by the X G. of the appeal 
against the order or dismissal by the Deputy 
I. G. was not equivalent to a dismissal from 
office by the I. Gh Under the circumstances 
their Lordships thought it best to say, that the 
plaintiff was at least entitled to a declaration 
that the order of dismissal passed against him 
was void and inoperative and that the Courts 
below were not justified in dismissing the 
suit as wholly unsustainable. (1942) 1 1C. 
L.«T. 77=A.I.R. 1942 P.C. 3=46 C.W.N. (F. 
R.) 1=I.L.R. (1942) Lah. 962. Bht see U 
C.W.N. 79=71 C.L.X 895, supra. 

A foot constable appointed in 1922 was pro- 
moted as Assistant Sub-Inspector in 1933 and 
as Sub-Inspector in 1936, in which post he 
was confirmed in 1937. In 1941 he was dis- 
missed from service by the Deputy Inspec- 
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(3) No such person as aforesaid shall be dismissed or reduced in rank 
until he has been given a reasonable opportunity of showing cause against the 
action proposed to be taken in "regard to him: 

Provided that this sub-section shall not apply — 

(a) where a person is dismissed or reduced in rank on the ground of 
conduct which has led to his conviction on a cri m i na l charge; or 

(b) where an authority empowered to dismiss a person or reduce him in 
rank is satisfied that for some reason, to be recorded by that authority in 
writing, it is not reasonably^ practicable to give 'to that person an opportunity 
of showing cause. 

(4) Notwithstanding that a person holding a civil post under the Crown 
in India: holds office during His Majesty’s pleasure, any contract under which a 
person, not being a member of a civil service of the Crown in India, is appoint- 
ed under this Act to hold such a post may, if the Governor-General, or, as 
the case may be, the Governor, deems it necessary in order to secure the services 
of a person having special qualifications, provide for the payment to him of 
compensation if before the expiration of an agreed period that post is abolish- 
ed or he is, for reasons not connected with any misconduct on his part, requir- 
ed to vacate that post. 


tor-General of Police after an enquiry both 
by an Inspector of Police and by a Superin- 
tendent of Police. On a contention that .there 
was no legal dismissal and that no reasonable 
opportunity was given to him to show cause 
against his proposed dismissal. Held, 
that the Sub-Inspector ^ was duly ap- 
pointed to and confirmed in his post as Sub- 
Inspector by the Dy. I. G. of Police who 
could in the circumstances legally dismiss him. 
He has therefore no cause of action under 
sec. 240 (1) and (2). As. an enquiry was car- 
ried out both by an Inspector and a Superin- 
tendent of Police before it was proposed to 
f^Tgmiga him, he had been given a reasonable 
oppbrttudty of showing cause against Ms^ pro- 
posed dismissal. 214 1.0. 171 — 17 R.P.C. 19 
==48 O.W.H, (F.B.) 119=1944 A.W.B (P. 
0.) 23=1944 O.A. (F.C.V 23=1944 M.W.H. 
472=1944 A.L.J. 270= (1944) MJ. 160= 
AT T?,. 1944 F.C. 72= (1944) 1 M.U. 500 
(F.C.). A decision that a particular officer 
does not deserve inclusion in the selection 
grade does not amount to the withholding of 
an ^increment or promotion’ or in other words 
to the imposition of a penalty. The Govern- 
ment Are not bound to select for inclusion in 
the ‘selection grade’ under the TT. P. Civil (Judi- 
cial) 'Service Buies the seniormost officer _ in 
the grade immediately below the ‘selection 
grade,’ or, for the matter of that,, any other 
Officer in the service. The decision of^ the 
question as to such inclusion rests entirely 
within the absolute discretion of the authority 
that has to select. Ho one has a right to be 
selected. AXB. 1943 All. 56. A member 
of the Provincial Judicial Service cannot, 
claim appointment to, or confirmation in the 
post of Sessions and Subordinate Judge or the 
post of District Judge as, a matter of right, 
merely because he has attained to a certain 

§ £*t5on in the order of seniority in the Prdvin- 
al Judicial Service or because he has been 
called upon to officiate in one (ft both of those 


posts. 1942 A.W.B. (H.C.) 363=A.IB. 

1943 All. 56. 

A person ^ occupying any civil post under 
the Crown in India holds office during the 
pleasure of His Majesty and although accord- 
ing to rules he has a right of appeal if any 
injustice is done to him, and the Executive is 
expected to give him redress, he cannot bring 
a suit in order to question the finding of 'the 
superior authority in the matte*. A suit for 
declaration is however competent when a per- 
son was dismissed from service by an officer 
subordinate in rank to the authority who has 
appointed him. 1943 Pesh. 90. 'When an ac- 
tion is brought under sub-sec. (3) of sec. 240 
a declaration that the dismissal is void and 
inoperative cannot be given. The only relief 
which the Court can grant is a decree for 
damages for wrongful dismissal. 1946 F.Lu 
J. 16=1946 M.W.H. 224= (1946) 1 M.D.J. 
267. 

Reasonable opportunity — Judge of.— A 
Court of law alone and not the enquiry officer 
can say whether a servant has in fact been 
given a reasonable opportunity or not. The 
jurisdiction of the Courts can be ousted dnly 
if, as in the case of some recent emergency 
legislation, for high reasons of State power is 
expressly vested In an individual to decide 
how and fahen to do an act. A.I.B. 1944 
Lah. 240. — 

Authority of Secretary of Stats to re- 
move person from I.C.S.. — Sec. 240 contains 
provisions for the benefit of the members of 
a public service. The intention of Parlia- 
ment is to protect the members of those ser- 
vices against arbitrary action by Government 
Swayed by political majorities or even politi- 
cal bias. These provisions are a limitation’ 
ori the power of the Crown to dismiss at plea- 
sure and sub-sec. (4) deliberately curtails 
the common law right of the Crown. The Se- 
cretary of State has therefore no authority to 
remove a person from theT.CS., if the en- 
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quiries are illegal or 'ultra vires . A.I.R. 1944 
Lah. 240. 

The Secretary of State as the appointing 
authority has authority to remove a person 
from the Indian Civil Service. The power * 
to di smiss is not restricted to His Majesty 
under the Royal Sign Manual. But it is in- 
cumbent on die Secretary of State for India 
to bold an inquiry before removing the per- 
son from service. A.I.R. 1944 Lah. 240. 

Defects in procedure — Comuiative ef- 
fect HAMPERING OF DEFENCE. — A defect in 
procedure will not help the servant even if the 
enquiry be not in strict conformity with the 
Civil Service Rules. If however the cumula- 
tive effect of the various defects is dm ham- 
pering the defence the enquiry would be bad. 
A.I.R. 1944 Lah. 240. The provisions of 
sec. 240. regarding notice and an opportunity 
to show cause are mandatory but in view of 
the proviso to that section,. they do not apply 
to a case where a person is dismissed on the 
ground of conduct which has to Ms con- 
viction on a criminal charge. (1946) 1 M.L. 
j. 253. A failure to observe the rules by the 
Government will not give any jurisdiction to 
a Civil Court to entertain a suit for damages 
by a dismissed Government servant. In this 
connection it must be remembered that there, is 
a distinction between a failure to comply with 
the terms of a statute and a failure merely to 
comply with the rules. 1946 A.L.W. 159—* 
1946 O.W.N. ,(H.C.) 161. Where a Sub- 
Inspector was appointed by. the Mpector- 
General, Ms dismissal by a Disciplinary Board 
which was subordinate to the Inspector txen* 
oral js clearly bad and inoperative. 

1943' budh. 368=19 Luck. 163. As to leces- 

C 390. p *• i , ( 

Further enquiry — Legality . — As a mat- . 
ter of law, a further enquiry in continuation 
of a prior enquiry can be ordered. A.i.iv. 

1944 Lah. 240. . _ T a- l 

J, who was a member of the Indian Civil 

Service was infonhed 'that the Punjab Gov- 
ernment had decided to hold a departmental 
enquiry under Rule 55 of the Civil* Services 
(Classification, Control and Appeal) rules in- 
to Ms conduct, and tie copies of the ® ha,r e s 
framed against him were also enclosed. He 
was asked to furnish a written satement or 
Ms defence, wMch he did. An officer* S, was 
appointed to hold the departmental enqrary 
who after making an enquiry submitted Ms 
report to the Government. This report WW 
not disclosed to A in spite of Ms repeated wr 
quests for a copy of it. % Goverftfflertt M- 
formed A that 8 who had hfeld the prel^nSry ■ 
enquiry was unable to complete it and that its 
completion had been entrusted to another offi- 
cer, B, B informed A of this and asked the 
latter to arrange to meet him on a later date 
when all the available materials would be 
gone into. A took up the P oSltl . on ,^ t . 
enauirv against Mm was over ana that if • 
was said to be incomplete, he migbtbe SF"* 
a copy of the Teport of 8 and the order ofthe 
Government thereon. The Government rettu 


ed to give either and persisted in that attitude 
to the very end. Then L met 3 and after pro- 
testing that he was not being given adequate 
opporunity of defending himself as provided 
by Rule 55 of the Civil ' Service Regulation, 
stated what he had to say in Ms defence. B 
made his report which was sent on to the Fe- 
deral Public Service Commission together with 
some findings and recommendations, of the 
Punjab Government thereon for their consi- 
deration. The Punjab Government was later 
informed that the commission concurred in the 
views of that Government that L was unfit to 
be retained in the I.C.S. and that he be re- 
moved from service. L f s removal from the 
I.C.S. was notified in the Gazette and he was 
informed of his removal and given a copy of 
•the letter from the Federal Public Service 
Commission. After carrying on some corres- 
pondence with the Government in seeking to 
get redress, L finally filed a suit for a declara- 
tion that the order of his removal from the 
I.C.S. was not passed , in due course of ,Jfaw 
and was wrongful, illegal and idtra vtieb of 
the Government. Heidi , (Varad&chariar; 
dissenting), that L was, wrongfully dismissed 
fft>m the Indian Civil Service. 49 &W.N\ 
(FJ&V 63=A.I.R. (1945) F.o. 47=80 C.L.J. 
48= (1945) 2 MX.J. 270 (F,C.J. - 

Per Spens , C.J., {Zafhilia Khan , concur- 

ring) — The power of the Secretary of State 
to dismiss, , ftfter^tfce coming, into operation of 
the Constitution Act of 1935, members of the 
Indian Civil Service, who were appointed by 
the Secretary of State M Obuncfl 
commencement dfj^aBt 
implied in the Constitution 
'otherwise an exercise of tMj, 

\sa£ from one of < Ms Majesty's sfervlcfe& by the 
ppn^p^gefTetatyf , of : fixate i bonCertted 
proper constitutional manner in which the 
1 of the crown should Be exercised. The 

general rule of law is that except as otherwise 
provided by statute, servants of the crown 
hold their appointments at the pleasure of 
the crown. Where in the case of a ny particu- 
lar servants of the crown, 
or qualifications on the right mtia&sdL art 
fpund in stators ,5*. whjuBh *thsr,gUqeral rule 
is not expregJy^enacted Bht left to nave opera- 
tion, if at aQ, duly "By implication, it is possi- 
ble for Courts to hold that those limitations 
and, qualifications are mandatory and effec- 
tive and Breach of them gives rise to a cause 
of ‘Afetio’n. On the Other hand, where «Uch 
limitations and qualifications are found only 
in rules made under a statute. wMch whilst 
expressly enacting that servants of ’ the crown 
hold office during His Majesty's pleasure also 
provides that such tenure is subject to the 
‘ provisions of the rules made thereunder, none 
the less, breach of the provisions of suwt rule 
may afford no cause 01 action at all. Again 
it may also well be that any limitation or 
qualification on the power of the crown to dis- 
miss its servants at will attempted to Be im- 
posed by contract or agreement between some 
authority purporting to contract on behalf of 
the Crown and that contract is not legally en- 
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. _ , _ 253. ( 1 ) The provisions of this chapter «h*n 

<wt md not a PP J 7 to of Federal Court or of 

any High Court: 

Provided that — 

(a) for the purposes of this section a member of any of the civil services 
of the Crown in India who is acting temporarily as a judge of a High Court 
shall not be deemed to be a judge of that Court; 

(b) nothing in this section shall be construed as preventing the Orders 
in Council relating to the salaries, leave and pensions of judges of the Federal 
Court, or of any High Court, from applying to such of those judges as were, 
before they were appointed judges, members of a civil service of the Crown in 
India, such of the rules relating to that service as may appear to His Majesty 
to be properly applicable in relation to them; 

(c) nothing in this section shall be construed as cxducing the office 
of judge of the Federal Court or of a High Court from the operation of the 
provisions of this chapter with respect to the eligibility for civil office of persons 
who are not British subjects. 

(2) Any pension which under the rule in force immediately before the 
commencement of Part III of this Act was payable to or in respect of any 
person who, having been a judge of a High Court within the meaning of this 
Act or of the High Court at Rangoon, retired before the commencement of the 
■said Part III, shall, notwithstanding anything in this Act or the Government of 
Burma Act, 1935, continue to be payable in accordance with those rules and shall 
be charged on the revenues of the Federation. 


(3) Any liability of the Federation or of anyProvince to or in respect of 
any person who is, at the comeneement of Part III of this Act, a judge of a 
High Court within the meaning of this Act, or to or in respect of any such 
person as is mentioned in sub-section (2) of this section, being a liability to pay 
a pension granted to or in respect of any such person or any other liability of 
such a nature as to have been enforceable in legal proceedings against the 
Secretary of State in Council if this Act had not been passed, shall, notwith- 
standing anything in, this Act or the Government of Burma Act, 1935, be deem- 
ed, for the purposes of the provisions of Part VII of this Act relating to legal 
tp be a liability arising under a statute passed before the com- 
Part III of this Act. 


254. (i) Appointments of persons to be, and the posting and promotion 
Sisfriof •inflffea Ms of > district judges in any Province shall be made by 

J gea> ' the Governor of the Province, exercising his indivi- 

dual judgment, and the High Court shall be consulted before a recommendation 


as to the m a kin g of any such appointment is submitted to the Governor. 


(2) A person not already in the service of His Majesty shall only be 
eligible to be appointed a district judge if he has been for not less than five 
years a barrister, a member of the Faculty of Advocates in Scotland, or a 
pleader and is recommended by the High Court for appointment. 

(3) In this and the, next succeeding section', the expression “district 
judge’’ includes additional district judge, joint district judge, assistant district 
judge, chief judge of a small cause court, chief presidency magistrate, sessions 
judge, additional sessions judge, and assistant sessions judge. 


forceable and will give to the servant no cause 
of, action if in fact he be dismis sed, in breach 
of any such agreement. There is no reason 
to confine the construction of the opening 
iwrds of sec. 240 of the Constitution Act “Ex- 
cept as expressly provided by this Act” to 


provisions of the Act outside sec. 240 itself. 
The words are apt enough to include a limi- 
tation or qualification on what follows in sub- 
sec. (1) by provision® found. 49 C-W-lsT, (F. 
R.} 63=A.I.R. 1945* F.C. 47= (19*45) F.L.J. 
139= (1945) 2 M.LJ, 270. 
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256. (1) The Governor of each Province shall, after consultation with, the 

Subordinate civil judicial Provincial Public Service Commission and with the 
service. High Court, make roles defining the standard of quali- 

' fixations to be attained by persons desirous of enter- 
ing the subordinate civil judicial service of a Province. 

In this section, the expression “subordinate civil judicial service” means 
•a- service consisting exclusively of persons intended to fill civil judicial posts 
inferior to the post of district judge. 

(2) The Provincial Public Service Commission for each Province, after 
holding such examinations, if any, as the Governor may thfnV necessary, ah nil 
from time to time out of the candidates for appointment to the subordinate civil 
.judicial service of the Province, make a list ox lists of the persons whom they 
-consider fit for appointment to that service, and appointments to that service 
-shall be made by the Governor from the persons included in the list or lists in 
accordance with such regulations as may from time to lime be made by him as 
to the number of persons in the said service who are to belong to the different 
•communities in the Province. 

(3) The posting and promotion of, and the grant of leave to, persons be- 
longing to the subordinate civil judicial service of a Province and holding any 
post inferior to the post of district judge, : shall be in the hands of the TTi g h 
‘Court, hut nothing in this section shall be construed as taking away from any 
.such person the right of appeal required tb be given to him by the foregoing’ pro- 
visions of this chapter, or as authorising the High Court to deal with any mush 
person otherwise than in accordance with the conditions of his service presbrib- 
■ed thereunder. 

a 

256. No recommendation shall be made, for the grant of magisterial powers 

or. of -enhanced magisterial, powers to, or the with- 
Subordiaate criminal ma- drawal of any magisterial ppw«a$ from, . a$yr ; Defray 
gistraey. eave after consultation with -.the, 4wkjW<? 

•which he. ispf <the.distriet,iH. s whjph he is working, or with the 
Magistrate, as the case may be. , . , 

SpsrioJ Provisions as to Political Department. 

257. (1) Subject to the provisions of this section, the provisions of this 


Smo. 266. — The provision in sec. 256 requir- 
ing consultation is directory only . A n aj >- 
pointment made without the requisite consul- 
tation is not void or without junsdictum. 
A.I.B. 1946 Cal. 488. 

Per Ormond, J.—On the wording of 8. 256 
it refers to consultation with an officer m 
the district from which the subordinate cri- 
minal Magistrate is coming. Of course in 
that event it might be found that the section 
had no application in the appointment of an 
honorary Magistrate or of a person tO' be a 
Ma gis trate who at the tftne Whsti the eecom- 
mendation was being made was not working 
.anywhere. A.I.B. 1945 Cal. 488. When 
it is proposed to grant magisterial powers or 
■ enhanced magisterial .powers to a person, the 
proper authority to he consulted in ptosuanee 
of the direction contained in sec. 256 “the 
District Magistrate of the Dktrict » which 
the person, concerned is working at the time 
when the . recommendation is made, or the 
,cMei presidency Magistrate if the person 
G.C.M.— <M-i 


concerned is at the time working under him. 
The services of 

from another province, ' heing 

placed at thedidpoealio^^^ 
meat, Additional Presiden- 

cy Magistrals ' at Calcutta. Oi a contention 
that ' his appointment was made without con- 
sulting. the Chief Presidency Magistrate Gal- 
mffia? and was therefore ineffective and in- 
operative. Held, that in the cteeamM&ibAm 
the consultation should have been, made with 
the District Magistrate of the District in 
whieh the Magistrate concerned was working 
in his own province when the question of his 
appointment came under consideration. Held, 
further , that the direction laid down in sec. 
256 was directory and not mandatory, ‘ and 
run-compliance with it would not render sen 
appointment otherwise regularly and validly 
made ineffective or inopedtftver. Z.X*«B. 
(1945) Kar. (F.O.) 98=49 C.W.N. <M6t) 
62= (1945) P.L.J. 103=A,I.B. 1945 (F.C.) 
67= (1946) 1 M.L.J. 155. 
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, ■ ; * . Part of this Act shall not apply in relation to per- 

■ of political da- gona ^oUy or mainly employed in conneetion with* 
part man*. the exercise of the functions of the Crown in its rela- 

tions with Indian States. 

(2) Notwithstanding anything in the preceding sub-section, all persons 
so employed immediately before the commencement of Part HI of this Act 
hold their offices or posts subject to the like conditions of service as to remu- 
neration, pensions or otherwise as theretofore or not less favourable conditions, 
and in relation to those persons anything which might, but for the p assing of 
this Act, have been done by or in relation to the Secretary of State in Council- 
shall be done by or in relation to the Secretary of State, acting with the concur- 
rence of his advisers. 

(3) Nothing in this section shall be construed as affecting the application* 
to Such persons of the rule of law that, except as otherwise provided by statute, 
every petson employed under the Crown, holds office during His Majesty’s 
pleasure. 

• * * • • • 

CHAPTER V. 


General. 

270. (I) No proceedings civil or criminal shall be instituted against any 

person in respect of any act done or purporting to be 
Indemnity for past acts. done in the execution of his duty as a servant of the 

C?rown in India or Burma before the relevant date, 
ex&8pt With, the consent, in the case of a person, who was employed in connection: 
with the affairs of the government of India or the affairs of Burma, of the Gov- 
ernor-General in his discretion, wad in the case, of a peron employed in connec- 
tion with the affairs of a Province, of the Governor of that Province in his 
discretion. 


tob vtea past. — 

1 otafc the recommendations 
of , . i*. 

* 283 of - their Reports -floated: 

The White Paper proposes that there shall 
he a foil indemnity against civil and crimi- 
lurt proceedings in respect of all acts before 
the commencement of the Constitution Act 
done in good faith and done or purported to 
be done in the execution of duty. In view of 
threats which have been made in certain 
quarters, especially against the Police, we 
think that is is justifiable to give this mea- 
sure of protection to men who have done no 
more- than their duty in very difficult and try- 
ing^ owonmstances . 9 9 Explaining the section, 
it was stated in Parliament: “The section 
deals with past acts. It does not take the exact 
form of an indemnity,* but it is an indemnity 
of af kind. As far as the future is concerned, 
obviously it wonld not be right to give what 
wouldappeax to be in any sense an indemnity 
m advance. There are no doubt special cir- 
cumstoces which make it desirable to have 
something in the nature of an indemnity In 
regard to the future!, as, I have indicated, ob- 


viously it 'Would be very undesirable, and in- 
deed wrong, to appear to be casting a cloak 
-in' advance irrespective of the type of charge- 
that might be made.” (Par. Deb. Vol . Col. 

3W 3[ ard to tbc : future Protection is- 
afforded by the neprt section, sec. 271. 

Sec. 270 (1): AppmaABu^— ctoNnmoNS : 

In order to attract the provisions of sec., 
x * lt xs not su ® a * ent merely to establish 
that the potsou proceeded against was a public 
servant. It must be further established that 
the act complained of was an official act. The 
section has no application where the act com- 
plained of was manifestly not done in the 
of to 1946 N.L.J. 78. 

wAwf 7 i appl J es only ** aspect of acts done- 

m ktt T S e !? n I x aate deflned rob-sec. 

C )• Since Part HI of the Act, came into 
force in 1937, the section cannot obviously ap- 
SK }° offences committed in July, 

1944. 1945 P.W.N. 127; 1944 Nag. Wl 
As the prohibition contained in see. -270. ( 1 ) 
institution of proceedings it- 
s^^^pHcab^ty of the section must be 
Pjogod at the earliest stage of. institution^ 
Where the complain^agahwtt a station-master 
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was that he refused to? issue tickets to the com- 
plainant on the ground that it was too late and 
behaved in an uncivil mann er and showed furi- 
ous temper and that on the complainant's re- 
senting such things the accused called out his 
coolies and 1 ordered them to beat the complain- 
ant that they and the accused also assaul- 
ted the complainant and his brother: IS eld, 
that it could not be held on the allegations in 
the complaint that the acts complained of 
can be regarded even as one “purporting to 
be done 3 9 by the accused in execution of his 
duty within the meaning of sec. 270 (1) of 
the Act. 1945P.W.N. 512=(1945) F.L.J. 
239. Sec. 270 (1) does apply to prosecu- 
tions of officers of the Central Services insti- 
tuted during the transitional period under the 
Defence of India Buies, R. 81. 1944 F.L. 

J. 44=A.I.B. 1944 Lah. 51 (F.B.). 

Secs. 270 and 271: Protection afforded 

TO PUBLIC? SERVANT — NATURE AND EXTENT 

of. — Sec. 270 cannot be divorced from sec. 
271 and the other provisions of the Act, and 
that being so, the criminal proceedings contem- 
plated .in that section are proceedings in the 
ordinary criminal Courts and not in Courts- 
martial convened under either the English 
Army Act or the Indian Army Act. The sec. 
tionj is, therefore, not applicable to Court- 
martial -held under the Army Act in respect 
of British officer attached to the Indian Army, 
and the consent of the Governor-General is not 
necessary for his prosecution. 47 P. L. R. 
423 (F.B.). Sec. 270 (1) applies not only 
to criminal proceedings, but also to the insti- 
tution pf civil proceedings. In the institu- 
tion i^nsirxttiiaU ' 

of public interest fifth® riftin' tibfccert# and’ # 
may well be left to the Local Government to 
determine the question of the expediency of a 
prosecution from that point of : view; f 'Btft 
when na citizen sector civil remedy against a 
public servant^ the Legislature must be pre- 
sumed to have 'been* vary cautious in depriv- 
ing the ; aggrieved (rithBCnr of redress in a 
Court of law, and any restrictions bn such a 
remedy imposed in the interest of 'the public 
servant should not be lightly extended so as 
to unduly restrict the remedy of the citizen. 
50 L.W. 95=43 O.W.N. (F.O.R.) 50=2 
Fed.L.J. 153=1939 F.C. 43=(1939} 2 M. 
L.J. (Supp.) 23. Sec. 270 is very wide ih 
its terms and prohibits the initiation of pro- 
ceedings in respect of the acts described there- 
in against all servants of the Crown, employed 
in co nnexi on with the affairs of the ProviKCO, 
whether they are “Gazetted Officers’' or riot. 
184 I.C. 680=1939 Lah. 479. 

Per Niyogi and Sen, J7. — If, a Crown 
servant acts in his official capacity under the 
orders of his superior officer honestly think- 
ing that it is his duty to obey him, he will 
be purporting to act in the execution of his 
duty even if Ms act is not justified or autho- 
rised by law, and he will be protected by sec 
270 (1) of the Act. I.Ii.R. (1944) Nag. 
650=1944 F.L.J. 250= A. I. R. 1944 Nag. 


337. 

Per Niyogi and JHghy, JJ. — Sec. 270 (1) 
accords protection to servants of the Crown 
employed in connection with the affairs of 
the Government of India against proceedings 
instituted after that section came 'into force 
on the 1st April, 1937, in respect of acts 
done or purported to be done in execu- 
tion of duty before the relevant date, al- 
though the relevant date has not been fixed 
by His Majesty under sec. 320 (1) of the 
Act. I.L.R. 1944 Nag. 650=A.IJ&, 1944 
Nag. 337. See also 1945 P.W.N. 127. 
The State could not be held liable for 
the improper conduct of public servants unless 
those acts had been done under the orders 
of the Government or had been subsequent* 
ly adopted and ratified by it. (1944) 1 

M.L.J. 399=48 O.W.N. (F.B.) 85=57 I* 
W. 410. It is quite obvious from a perusal 
of the various sections of Part X of the GbV. 
eminent of India Act that crown aeMs&S fill- 
clude the subordinate ’as well as the Sttp&* 
rior civil Services' and there is no : ’ warrant 
for holding’ that the chapter in general 
sefe. 270 in phStieblaar appfy oifljr f fo 
case of the superior civil _ servlW. A m 
her of 1 the SopflW** Subordinate ‘Mi 
Shrvid&'iri a servant of the' crcnM ^htfl 
duty as such within the meaning f of iWth 

and therefore the consent of . the Governor 
is necessary 'Ibfc* Ms prosecution it reSpecrfc 
of an aefr done by hftn on the execution of his 
dritt as ' 4 Servant of the crpwri. 1 I 


, 419.; 'The 

not necessarily confined to. $ IS 
Civil savants who . are -Medical" '< 
to obey tw rd . 
e. rr 'inaSe for the guidance of 

arid it is their duty to obey 

thte. t.L.R. (1938) Bom. 770=40 Bom. I*R. 
825=1938 .Bom. 419. When the acts of the 
official trustee complained of are done dur- 
ing the course of administration of fit? 
trust as ah ordinary triritrio f* 

Ifi) worm 

chnnOt lie wfl tg'W Afflfe 
of m and 

hbfcce the cHanaMt of {he Gih&nhar is Hat 
netibs9&f r *fi rwifcot of k todt against such a 
tnt&& fieri- breaches in respect of a privflt# 
1940 Baitg.L.R. 273=1940 Rang. 
207;'^ also 49C.W.N. (FR.) 

F.L; J . 44. 

A plea bf want of the requisite consent 
tffideri seO . 270, is unsustainable in the case 
of a triad under the Criminal Law (Amend- 
ment) Ordinance, 1943, since the Governor- 
General has himself Made and promulgg&eS 
the Ordinance, for the express* purpose Of 
setting up tribunals for the triad of persons 
mentioned in the 1st Schedule theretb. 23 
Pat. 457=1944 Pat. 378. 

“NO PROCEEDINGS OTTO* OR CRIMIN AL'' — 

If include Coubt Martial proceedings gene- 
rally. — While it may be proper in certain 
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contexts to include Court Martial proceedings 
in the phrase criminal proceedings, the oral- 
nar y primary meaning of the phrase “C&vil 
or Criminal proceedings* * is civil or criminal 
proceedings capable of being instituted under 
the ordinary law of the land and it cannot 
be held to include proceedings under military 
law unless there be a context which so indi- 
cates. There is no such context in sec. 270 
or elsewhere in the Constitution Act. On the 
other hand, there are indications in the con- 
text against giving the phrase any mea ni n g 
other than its ordinary primary meaning. 
There is nothing to be found in the wording 
of sec. 270 to make a difference between 
Court Martial proceedings based on acts which 
constitute purely military offences under the 
Army Act and in respect of which no charge 
under the ordinary criminal law could be bas- 
ed, and Court Martial proceedings based on 
acts in respect of which either military of- 
fences. under the Army Act could be charged 
ox or dinar y c rimin al proceedings could be tak- 
en. LLR. (1945) Ear. (F.C.) 3= (1944) 
EVL.J. 265=58 L.W. 274=49 C.W.IST. (F. 
R.) ,23=1945 M.W.N. 110=79 O.L.J. 81 
=&Bom.L.R. 981=A.I.R. 1945 F.C. 21= 
(1945) 1 M.L.J. 31; aeealfio 47P.L.R. 423. 

. to be done” — Meaning op 

-t^Test to pestd out. — The words “purport- 
ing,, to be done” in sec. 270 (1), must be 
giyen full meaning. Clearly, used in 
tiupn/o wtext, they mean something more 
than “dona”. There must be something in 
the nature of the act complained of that 
attaches it to the official capacity of the 
person doing it- I.L.R. (1941) Kax, 328= 

3 F.L.J v (H.C;) 383=1941 Sind 204. Per 
Si wetland, f. (OUter ). — If an act done by 

S >parently an official act, 
Buck will not be changed 
tit was done in bad faith 
^rthat } character which it 
^apjgicabaity of the 
(1)1 uope&d^' the 
act purports to be and is not affectM ( Jby,apy 
allegations that the apparent : state of 
tilings is not the real one. The allegation 
an official act was maliciously and cor- 
dons mil not derogate from its offi- 
SaractP it had that character, and 
what? applies to the attribution of malice 
or corrupt motive in the mind of a single 
officer applies no less where the same malice 
is attributed to him jointly with * others. 
The taking of cognizance of an offence on 
by a sub-divisional officer, whe- 
ther $ohe jp good or bad faith, is clearly, an 
official act 'of that officer, purporting to be 
done in the execution of his duty as a Magis- 
trate. It is an act which he cannot do in 
any other capacity and one without . which 
there can be no institution of a criminal pro- 
ceeding and it can form no foundation for 
asuit against him. 2Q Pat. 417= (1941) .P. 

225=1941. Pat* 385. 

‘ “i mom Begs. 409 and, 477-A, J.P, 


Code, against public servant — Consent os* 
Govesnob . -^The consent of the Governor 
would be priraa fade necessary in respect of 
the latter charge. The question whether or 
not the particular act complained of is one 
“purporting to be done in execution of Ms 
duty” as a public servant is substantially 
one of fact, to be determined with reference 
to the act complained of and to the atten- 
dant circumstances. 1939 P.W.NT. 429=50 
L.W. 95=43 O.W.3ST. (F.O.R.) 50=I.L. 

R. (1940) Lah.' 400=(1939) 2 M.L.J. 

(Supp.) 23. See also 1941 Sind 204. The 
offence under sec. 408 or sec 409, 1. P. O., 
is not one in respect of which the protection 
of sec. 270 of the Government of India Act 
can he claimed. 49 O.W.N. (F.R.) 55= 
(1945) F.L.J. 44 (F.O.). 79 O.L.J. 275 
= (1945) 1 M.L.J. 371 (F.C.). See also 
1942 A. M.L.J. 73. (Theft of Government 
property) . To attract the provision of sec. 
270 (1) it is not sufficient merely to estab- 
lish that the person proceeded against was a 
public servant and that while acting as a pub- 
lic servant, or taking advantage of his posi- 
tion as a public servant, he did certain acts; 
it must be established that the act complain- 
ed of was an official act. The act of receiv- 
in illegal gratification could not be an act done 
or purporting to be done in the execution of 
duty, and the conviction of a station master 
by a special tribunal of an offence under sec. 
161, I.P.C. is not bad for want of consent 
of the Governor-General under sec. 279 (/) . 
23 Pat. 517=48 C.W.N. (F.R.) 109=1944 

A. L.J. 258= (1944) F.L.J. 167=A. I. B. 

1944 F.C. 66= (1944) 1 M.L.J. 503 (F. 
C.). Sec. 270 (1) applies to prosecutions 
of officers of the central services instituted 
during the transitional period under the 
Defence of India Rules, N R. 81. (1944) F. 

L. J. 44=46 P.L.R. 130=1944 Lah. 51 (F. 

B. ) . Charge of dieating against Deputy 
Inspector of Schools — Inducing District Edu- 
cational Council by false information to ad- 
mit school to aid — Prosecution— Sanction of 
Governor is necessary. 191 I.C. 51=1940 

M. 'W’.N. 534=1940 Mad. 818. Postman mis- 
appropriating amount of money by forging 
thumb impression . of payee and returning 
form to Post Office — Charge unde* secs. 409, 
467 and 471, I.P, Code— Sanction of Gov- 
ernor-General is neeessary. 1941 M. 88=52 

L. W. 516=1940 M.W.N. 1116=(1940) 2 

M. L.J, 564. S. 270, of the Government of 
India Act is intended to protect public ser- 
vants for acts committed before the relevant 
date in respect Qf which proceedings may he 
started against them. The motive with which 
the acts are done is immaterial. ' What has 
to be looked at is that the offence must 'be in 
respect of an act done or purported to be done 
in execution of a duty, £. 0 ., in the’ discharge 
of an official duty. Plaintiff brought a suit 
cl aiming damages against two defendants who 
were Inewe-ta£„ . .Officers, the 1st defen- 
se boi^g -th^Jiq^iar.DDfficec of the 2nd 



S. 970] 


The Government of India Act, 1935. 


9725 


. - ( 2 ) Any. civil or erimmal proceedings, instituted, whether before or after 

the coming into operation of this Part of this Act, against any person in respect 
of any act done or purporting to be done in the execution of his duty as a ser- 
vant of the Grown in India or Burma before the relevant date shall be dis 1 
missed: unless the Court is satisfied that the acts complained of were not done 
in good faith, and, where any such proceedings are dismissed, the costs ineur- 
red, by the defendant shall, in so far as they are not recoverable from the per- 
spns, instituting the proceedings, be charged, in the case of persons, employed 
in connection with the functions of the Governor-General in Oouneil or the 
affairs of Burma, on the revenues of the Federation, and in the case of persons 
employed in connection with the affairs of a Province, on the revenues of that 
Province. 

( 3 .) For the purposes of this section — 
the expression "the relevant date” means, in relation to acts done by 
persons employed about the affairs of a Province or about the affairs of Burma, 
the commencement of Part III of this Act and, in relation to acts done by persons 
employed about the affairs of the Federation, the date of the establishment, of 
the Federation; 1 ‘ 

references to persons employed inconnection with the functions of ths 
Governor-General in Council include references to persons employed in cow- 1 
nection with the affairs of any Chief Commissioner's Province; 

a person shall be deemed to have beeii -employed abor$ toe' affairs of' ^ 
Province if he was employed about the affairs of the Province as constituted 
at the date when the act complained of occurred or is alleged to have* ooCttfWd’i 1 

’ ■ *: 'iJi i <} 

y _ 1 ■ ' 1 " . - w ~ . " > ,\ t m, i ' f /, ** 'I “ j 

defendant, alleging that the 2nd defendant crime. \JEC$Ay jjhqt/ ;£he conae^%'pa^cril^L 
purporting to act under the orders of the msec. 270,’wafi cequir$d tqx initiating, pse*, 
1st defendant trespassed into the plaintiff’s eepdings , against them.. 184 1 .0. 
premises and took away all the plaintiff’s Lab. 479. Tinder rpjes^fr^unj^ "by,; jm 
account books wrongfully against his will Governor of the -Punjab M 5# 
and consent. The defendants raised a pre- i^hat OT^ers passed nj r lV.CII illi^tir UUMJT 

'limihaty point thattfc^^gdfe wife' be signed by a particular secretary ,; : 

tamable WffihoUt tie consent of^tbe GdVef- a signature by , the Home Secfretary -o ft a 
nor-General under sec. 270 of the Govern- f taute * &&. 970- is in order and the 
ment of India Act- Held, that ■ 'the acts transmission of the consent by him is falid# 
alleged against the defendants ^ were so 154 I.C. 630=1939 Lah. 479. mere the 
elosely connected with their position as In- consent is stated to have been granted by 
come-tax Officers as to make it impossible the Governor of a Province and there is no 
to say that th^ were not the kind of acts indication that in doing so the \ 

which are contemplated- under 'the section, and was acting with his MMstiim it nssoBhalm 
sec. 270 of the Government of -Inflia Act presumed he . , 1 fi 

operated as a bar to suit, in the absence Of tion. ” 134 I 

the consent of the Governor-General. 1942 I. dey sec*. the- Jpoasfcn* of ipGotemcflt is a 
T.E, 413=55 L.W. 687=1942 P.L.J. (H. condition^ precedent 40 the institution of the 
0.) 151= (1942) 2 M.L.J. 523=1943 Mad. proceedings, and the necessity, for such can- 
167. sent cannot be made to depend .upon the 

A suit for damages for wrongful arrest gg^whfth . the accused or the defendant 
alleged to have been made by police officers may put forward* after the >paofceedfogh 
(servants of. the Grown) falls within .the have been instituted, but must. detemrin- 
ambit of sec. 270 (2) of the Act, and, the ed with reference to -the natatfe Of tine alle- 
onus of proving want of "bona fidq$ ik mgfe- gatipns made against the public Servant in 
ing the arrest would- lie on th^ plaintiff aid the soft or criminal proceeding. 43 O.W.N. 
it is not for the defendants to prove bcma (P.OJBfc.) 50=2 FedZtX 153=1939 P.C. 43 
fiaes. 55 L.W. 611 (1)=1942 P.L.J. (H, (=l'.L.R, (1940) Lah. 400e=(193$) 2 

C. 185= (1942) 2 M.L.J. 417, 'Where the J. (Supp.) 23. In cases to which eec. 370 
charges against certain servants , of the of the Constitution Act applies, the wordfc of 
Crown not only stated that the alleged cri- the section require that if proceedings^ be 
mi-nnl acts were done by than while they instituted before sanction tinder the section 
were engaged in the execution of their is obtained, such proceedings are wholly 
duties as such servants but they also shewed void and new proceedings most be institut- 
that their otBftfai capacity was involved in ed after the sanction is obtained. , 49 C.W. 
the acts complained of as amounting to a (P.R. ) 55= (1945) P.L. J. 44 (IP.C.) , 
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■ iflfTl. (1) No Bill or amendment to abolish or restrict the proteetioii aflorded 
, v . to certain servants of the Crown in India by section 

M-Pioteetfon of public ser- one* hundred and ninety-seven of the Indian Code of 
vants against prosecution and C riminal Procedure, or by section eighty to eighty- 
“rit. two of the Indian Code of Civil Procedure, shall be 

introduced or moved- in either Chamber of the Federal Legislature without the 
previous sanction of the Governor-General in his discretion, or in a Chamber 
of a Provincial Legislature without the previous sanction of the Governor in his 


discretion. 

=1946 T.O. 24= (1946) 1 M.L.J. 671. The 
provisions of sub-sec . (1), sec. 270 are man- 
datory’, and admit of no reservation or ex- 
ception. They contain a positive prohibi- 
tion 'against the institution of civil and 
cr iminal proceedings against the persons 
described in the section in respect of the 
acts mentioned, without such consent. In 
otter words, the Government's consent is an 
essential pre-requisite to the competency of 
the Court to entertain the proceedings . 4 It is 
the very foundation of the Court's jurisdic- 
tion, and its absence renders the entire pro- 
ceedings void ab initio . , Such an illegality 
dfcunot be cured under sec. 537, Cr.P.Oode, 
dveh when no prejudice has been shown to 
have been caused. Where therefore the Snip*, 
ation of proceedings is illlegal for want of 
consent, but those proceedings are transfer- 
‘ rettf td another Court which begins with the 
ease aftferth; subsequent production of consent 
thtitighlfa is before the commencement of 
the trial de li&oo, cannot validate what was 
invalid at its inception. 184 I.C. 080=1939 
Lah. 479=1. L.B. (1940) Lah. 102=:42 P. 

l.»b; 51. ■ 

' Per J. — If an objection is raised at 

ad edrly stage- before any evidence is led that 
the! prosecution against the Crown servant is 
for! want of requisite con- 
tdSjBfedfcr Q (IV of the Government of 
India As# W^decuted on the a Efr- 

gations in the diaxgeJ^Mi. v&ttt where thd 
objection is taken in appeal af ter the trial 
has been concluded and judgment ban been 
deBiverod by the trial Court, it is open to the 
appellate Court to decide the question on the 
findings arrived at by the trial Court. 1. 1*. 
Br**(»44) Nag. 650=1944 F.L.J. 250= 
1944 Nag. 337. 

AOTJ§ OF PUBLIC SERVANT DONE AFTER 
1937.— -As part HI of the Govern- 
ment of India Act crime into force only in 
April, 1937, the act referred to in sec. 270 
(l> of the Government of India Act, is an 
a®t prior to April, 1937. Hence sec. 
270 (IJ Crin have no application to the acts 
of a JmbBfc servant after April; 1937. 
1940 O. WVN. 494=1940 Oudh 882=15 
Luck. 740. [d&e also Notes under sec. 271 

AFKotskBimiTT. — Wrongful restraint 
Or confinement — Wha t amounts to 
■ ^ ^In specpOr And constables 

iMgJIg TlNa MSSfflffGBaS tBOU BOARD! No TRAIN 
us»teri msTRuonoNS from mfrmtok officer 


UNDER MISAPPREHENSION— ACTS DONE 'BONA 
FD>E' IN DISCHARGE OF STATUTORY DUTY- 
LIABILITY FOR DAMAGES — CONSENT OF GOVER- 
NOR for suit — Necessity— Provin cial Gov- 
ernment — Liability for Abte oF servants — 
Government cannot be held liable for damag- 
es either when an officer takes an action in 
pursuance of a statutory duty or when the, act 
committed by him happens to be in excess of 
his authority unless in the latter cas9 the'act 
is' either done by the Government's express 
orders or is Subsequently ratified and adopted 
by it. Nor can any action be maintained 
against the Government for a tort committed 
by its servants if in passing the order in the 
performance of which the tort is commit- 
ted the Government was discharging its Gov- 
ernmental functions as a sovereign. I. L.B. 
(1942) Mad. 696=1942 Mad. 539= (1942) 2 
M.L.J. 14. 

Sub-sec. (1). — This applies to cases 
where in respect of acts Aone prior to the 
“relevant date" no proceedings had been 
started in Court against the official. The 
consent of the Governor or the Governor- 
General as the case may be 'acting in his 
discretion ’ is constituted a condition prece- 
dent to the institution of the proceedings. 

Sub^sec. (2) . — This deals with cases 
which -had been already instituted and are 
pfeWing .iiL Court on the “relevant date". 
The Court is directed to dismiss the procee- 
dings unless it is satisfied that the acts 
complained of were not done in feood faith . 
The Joint Parliamentary Committee recom- 
mended that the certificate by the Governor 
or Governor-General as the case may be that 
the act was done in good faith, should be 
conclusive and binding on the Court; this 
has not been accepted and the matter has 
been left to the Courts to decide. 

Sec 271: Protection of Public Ser- 
vant^. — Speaking on this section the SolicC 
tor-Oenoral said: — “In order to re-ass ore 
these officials, Indians just as much as Bri- 
tish, who are anxious that there shall be no 
doubt that there is proper protection against 
vexatious and unjustifiable criminal procee- 
dings, we propose to give the Govenioj* ' or 
the Governor-General the last word. But St 
is tfiost undesirable and entirely against the 
best 1 interests of the services of India, or 
officials in. any country where British ideas 
prevail that you should give, ofc tend to give 
Ijhtf * imp^eeSion i: that they are' hedged off and 
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’(2) The powers conferred upon a Local Government hy the 
said section one hundred and ninety-seven with respect to the sanctioning of 
prosecutions and the determination of the Court before which, the person by 
whom and the manner in which, a public servant is to be tried, shall be exerci- 
sable only — 

(e) in the case of a person employed in connection with the affairs of 
the Federation, by the Governor-General exercising his individual judgment; 
and 


(6) in the case of a person employed in connection with the affairs of a 
Province, hy the Governor of that Province exercising his individual 
.judgment: 

Provided that* nothing in this sub-section shall be construed as restricting 
the power of the Federal or a Provincial Legislature to amend the said section 
by a Bill or amendment introduced or moved with such previous sanction as is 
mentioned in sub-section (1) of this section. 

(3) Where a civil suit is instituted against a public officer, within the 
meaning of that expression as used in the Indian .Code of Civil Procedure, in 
respect of any act purporting to be done by Mm in : his official cap&fcitS) the 
whole or any part of. the costs incurred by him and of any damages oncosts 
ordered to be paid by him shall, if the Governor-General exercising his indivi- 
dual judgment so directs in the case of a person employed in connection with 
the affairs of the Federation, dr, if the GoVet^ot Freising ^ %ifivia^l judg- 
ment so directs in the case of a person' employed in connection with the affairs 
of a Province, he defrayed out of and charged on the revenues of the Fedora* 
tion' or of the Province, as the case maybe. ■ . 

' * • #■• . i'W ; . # ’’ : * iyti 

■Cl . ,U »« 1 • ,T >ri 


free to do as they like, and that no one can 
get at them. On the other hand, it is 
equally necessary, particularly in a country 
Tijter India, that where there is a danger of 
thdr Xjje&pgT hjtrastt 

^ously-motiterf procwuxug», buoj*, »u,uwu w 
given fair and proper protection. After all, 
it not only causes mental anxiety, and /so on, 
to a Magistrate; but is bad for the admi^is- 
trtition of law and justice if a Magistrate, 
because* ho&p person thinks he has a griev- 
ance, should be, nut .into the dock and have 
.to justify his actitffcu / “At present there is 
nothing to prevent a person issuing, a writ 
or whatever may be the proper technical 
term in against an official for damA- 

ige s for, some civil wrong which he alleges 
has been committed. I do not think it would 
be right as a permanent part of the Consti- 
tution, as it were, to impose a barrier, even 
though it be a discretionary barrier, botwem 
a member of the public and the official 
whom he is saying has invaded his private 
rights. After all, civil actions would! eSrtehd 
to such cases as motor accidents,* and they 
would extend no doubt to unjustified 
assaults. I suppose it might be possible to 
conceive a libel In which words might have 
been written or uttered in the course of 
carrying out official duties. ” “It is a great 
principle, and we do not wish to invade it, 
that if an ordinary member of the public 
has a wrong committed against him, be ir 
by an offici al 01 a non-official person, he has 
the right to issue his writ and claim Ms re- 




dress in the Cottrffc. We flunk it would be 
undesirable fjo put, up, or- e 
tb put dp, & a i 

stitution, a bariiar fa'otijefrf 
concerned . ' But it seeihs WL~ ^ 

V^ects an official who has a civ 

‘iaM Js -tie q^ec^ticto of cdsts andifce 
Ax tchjf damages that he may have to 
^ (Pdf'. Deb., Vol. 300, Goto. 879 et 

Protection or Crown servants. — Sec. 
124 of the Government of Burma Aet^ 
ports to be a general indemnity tot; 
vants of the Crown f oracto 
execution of their the 

commwCerkmAtl dl tte'JsmfS' ^ ‘ i^tection 
giveh , by /sbbtioS is, 5h addition to the 
existing protection, givea /by see. 197 of the 
Cr. ^.;*aide. 1938 ,^ahg.L3. 116=1938 

!RAng. 189. , There is nothing in the Goveam- 
; bfjlndSa Act of 1985, which imposes a 
Wgal fongatfon upoii the Governor of a ftp- 
wwbe to ocm&Hti Vs minister before sane- 
turrwrtg t (*4er\ sec. 196, Or. P. Cede, a prose- 
cution for an offence under see. 134-A^C .P. 
dbde. • There is no provision in the Act, 
which requires the Governor to consult his 
Ministers before performing executive acts. 
The instrument of instructions imi&es that 
he should consult his ministers, bat Be is 
not legally required to do ts6. In the ease 
of a sanction for prosecution under sec. 196, 
Cr.P. Cqde, Governor is certainly not re- 
quired to exercise his individual judgments 
but that does hot mean that In. exerc ising his 
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CHAPTER XII. 

Misoellaneqijs and General. 

Provisions as to csriain legal matters . 

292. Notwithstanding the repeal by this Act of the Government of India 
Act, but subject to the other provisions of this Act, 
Easting law of India to jjj the law in force in British India immediately 
continue in foice. before the commencement of Part III of this Act shall 

continue in force in British India until altered or repealed or amended by a 
competent Legislature or other competent authority. 


individual judgment he is acting unlawfully 
and that his action can be called in question 
in a Oourt of law. 48 L.W. 170=1938 Mad. 
758= (1938) 2 M.L.J. 416. If any question 
arises whether any matter ( 0 ) is a matter as 
respects which the Governor is by or under the 
Act required to act in his discretion or to exer- 
cise his individual judgment, or (b) is not a 
matter as respects which the Governor is by 
or under the Act required to act in bis discre- 
tion or to exercise his individual judgment 
then the decision of the Governor in his dis- 
cretion is' final. 198 I.C. 91=1941 Rang, 
if.- 

Smo. 292. — In theory all Colonial Legis- 
latures are subordinate law-making bodies 
and’ legislation under the powers conferred 
on them are comparable with the articles and 
by-laws of Corporations and statutory 
bodies, which is the ratio for the application 
of the doctrine of "ultra vires to their legis- 
lative enactments. The ride of construction 
appfee&Me to by -laws is that when a 
statute is repealed it must be considered as 
if it had never existed, and that all by-laws 
and rules made under a repealed statute cease 
to operate with the repeal of the main enact- 
ibent 1 unless there is any saving provi- 
sion in the repealing enactment . As was 
*6fcslesrved: ' by Lord Reading, C. J. in 
Wtndh, (1916) 1 K.B. 688 
at 699*v-*/D0es the repeal of an Act which 
ehabl^ ;y-^^a i fa? li : fo iteta* ty-laws have 
the effect of T rfepeffinjg! r 'Already made 

under the power while it odstSd' "or 1 whether 
the by-laws remain in force notwithstanding 
the repeal of the statute under which they 
were made! Citing the passage from 8<wr- 
; »on, [9 B. ft 0. 750 (752)]. “It 
hate, I&ng-been established that when an Act 
of' Paxnameht is repealed it must be consi- 
dered (except, as to transactions passed and 
elosed) as if it had never/ existed . * * His Lord- 
ship proceeded, “To that passage it is only 
necessary to make one qualification in that 
since that case Lord Brougham's Act, and the 
In^erprjetation Act, 1889, have been passed. 
It wcotdd follow that any bye-law made 
a repealed statute ceases to have any validity 
unless the repealing Act, contains some pro- 
vision preserving the validity of the bye-law 
notwithstanding the repeal. . In the, words 61 
8anJcey i J m) “'Wh.eri 4 statute is repealed any 
by-laW made thereunder ceases to be opera- 
tive unless ihtfe.is saving dafise in the new 
-vtotefee preserving the old by-law”. Hence 
heceari # for tffis saving d&use. The 


section merdy continues the existing law. 

It does not validate any law and such, in- 
validity as existed is still open to attack. 

Scope and effect.— Sec. 292 of the 

Government of India Act is more than a mere 
preserving section. It enjoins that all the law 
in force in British India immediately 1 before 
the commencement of Part HI shall continue 
to remain in force until altered or repealed 
or amended. This provision amounts to a di- 
rection that the alteration, repeal Or tttnend- 
ment of any law in force at the time of the 
commencement of Part HI cannot be with a 
retrospective effect. IX.B. (1940) All. 455 
=1940. All. 272 (F.B.). There is nothing in 
sec. 292 to suggest that there was any inten- 
tion to curtail the power of the Indian legisla- 
ture or other competent authority to decide in 
what > manner a new law should operate as 
against the existing rights* All that S. 292* 
provides is that the existing law shall remain- 
in force until it is repealed and not that the- 
rights which have accrued under that law shall 
continue to be exercised even after the date* 
-of the repeal. S. S$92 can obviously have no 
application to a case where pending appeal the 
question of the applicability of S. 84-A of the 
new Bihar Tenancy Act arises after the old 
law has been changed and the new section has 
come into operation. If the Legislataxe can 
make new laws and unmfcke old laws, it can 
also create new rights as well as take away 
rights already accrued, 1941 P.W.H. 216 
=22 Pat.L.T. 356=1941 Pat. 413. 

Scope or* section — If prohibits retrospec- 
tive legislation . — Per Gwyer, O.J. — The 
purposes of S. 292 was to negative the possibi- 
lity of any existing Indian law being held to 
be no longer in force by reason of the repeal 
of the law which authorised its enactment; 
and it is a safeguard usually inserted by 
draftsman in similar circumstances . Within 
their own sphere the powers of the Indian 
legislatures are as large and ample as 
those of Parliament itself: and the burden 
of proving that .they are subject to a strange 
and unusual prohibition against retrospective 
legislation must certainly lie upon those who 
assert it* There is fioth&g in the language 
of S. 292 which suggests any intention on 
the part of Parliament to make them Sub- 
'ject to that prohibition, nor is thbrfe any 
• explanation why Parliament should have desi- 
red to do so. (1941) 1 M. Li. J. (Rupp.) 
65. Per Sulafanan, J. — Although the mam 
object of enacting S. 292 was to preserve the 
eafoxoeabJRty of the then existing laws, the 
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2%. His -Majesty may by Order in Council to be made at any time after 
the passing of this Act provide that, as from such 
as i may be specified in the jOrder, any law in force 
? y in British India or in any part of British India shall, 

until repealed or amended by a competent Legislature or other competent 
authority, have effect subject to such adaptations and modifications as appear 
to His Majesty to be necessary or expedient for bringing the provisions of that 
law into accord .with the provisions of this Act and, in particular, into accord 
with the provisions thereof which reconstitute under different names govern- 
ments and authorities in India and prescribe the distribution of legislative and 
executive powers between the Federation and the Provinces: 

Provided that no such law as aforesaid shall be made applicable to any 
Federated State by an Order in Council made under this section. 

In this section the expression “law” does not include an Aet of Parlia- 
ment, but includes any ordinance, order, bye-law, rule or regulation having in 
British India the force of law. 


• # • • • 


295. (1) "Where any person has been sentenced to death in a Province, the 

Governor-General in his discretiQn shall' have all Iscjfcir 
aenten e eg 0118 ** ^ deai k P owers of suspension, remission or commutation of 

sentence as were vested in the Governor-General in 
Couneil immediately before the commencement 'qf Part IU of flns-A^ but save 
as aforesaid no authority in India outside a province shall have ajay power to 
suspend, remit or commute the sentence of any personcoryvieted in foe 


language of the section is more emphatic than 
would have been ordinarily necessary. There 
is nothing in 8. 292 which debars Central 6r a 
Provincial Legislature which has altered, re- 
pealed or amended previously existing law, 
from giving the new provision a retrospective 
etfe<^foom dates eariie^ ^n^v ^n^ e Act 

8. 292 is usually inserted in similar , Acts jfcp 
indicate that the repeal of the Parent Act 
shqU not be deemed to have repealed all Jjfce 
laws parsed under that Act. That being 
the reason, i,t is, not necessary or proper to 
lay undue stresses*., t&e word ‘ until * used in 
8 . 292 and hold that*!fh0, policy of this provir 
sion is different from tinafr N m*deriying 
similar provisions in other constitution Acts. 
There is no justification for drawing a dis- 
tinction between the statement that the pro- 
vious law shall continue in force suijeot to 
repeal or amendment by later legislation and 
the statement that it shall continue in force 
wntfl repealed or amended by later legis- 
lation. That Parliament might have had 
some reason or motive for denying to the 
Indian Legislature the power of retrospec- 
tive . legislation with reference to pre-exist- 
ing law seems to rest on mere speculation 
and is not a fair inference from file langu- 
age used in the section. 45 C.W.I7. (P. 
B.) 27=1941 F.C. 16= (1941) 1 M.L.J. 

(Supp.) 65, 

Sec. 293. — The amendments made by the 
Adaptation Order cannot be challenged as 
ultra vires, as they derive their authority 
from Parliament but the Acts as amended 
er adapted, may be altered by the 
C.C.M. — 342 


legislature which under Part r T is competent 
to legislate in regard to file,, subject-chatter of 
the LaW. < J The * compef(6nt legislature or 
competent authority’ Is not determined t>y 
the Orders Ifi Coring , but . must bes< 

Scope and hppeot,~AIT ( flWT® * 

^1 a power r giyesq. to , 3EEs 'Majesty 
& "iJoundJE , *0 .* aj$ax$ Ac^s : already 1st 

force ; to 'prang fiteqo, Into accord with the 
provisions of' the Government of India Act 
and what is contemplated is formal conse- 
quential amendment arising in the Act due 
to the passing of the Government of India 
Act. 8. 293 does not mean that Ma- 

jesty has made any ‘Act the sagjgeftfc dff An 
adaptation order^thda. that Act ipso fdoto be- 
copies wiEd ev«a. tthoqgh its provhdone 
conflict 'witft the’ provisions of the Govern- 
ment of India Act. 43 P.L.E. 198=1941 


Lah. 182 (P.B.). 

&m- 295: Powm op Pardon. — This 
section deals in general ' with . the power of 
pardon. Under S. 401, Criminal Proce- 
dure Code, the authorities heretofore vested 
with such powers were the' Local Govern- 
ments and the Governor-General in Council 
and they had concurrent powers in all cases. 
Besides this statutory power, S. 401 saved 
the right of His Majesty to exercise the 
prerogative of pardon and to delegate that 
power to the Governor-General in Council. 
It was thought to be inconsistent with Pro- 
vincial autonomy to vest a power in the 
Federal executive at the centre to interfere 
with convictions of Courts over wham the 
control, vested in the Provincial Government 
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. Provided that nothing in this sub-section affects any power of any officer 
of His Majesty’s forces to suspend, remit or commute. a sentence passed by a 
Court-martial. . }:■,,] 

(2) Nothing in this Act shall derogate from the right of His Majesty, 
or of the Governor-General, if any such right iB delegated to him by His Majes- 
ty, to grant pardons, reprieves, respites or remissions of punishment. 

* « * # # • 


Prohibition oi .certain 297. (1) No Provincial Legislature or Gov- 

ggetnm on internal emment shaJ i_ 

(<>) by virtue of the entry in the Provincial Legislative List relating to 


and Legislature, was complete. An excep- 
tion has, however, been made in the case of 
sentences of death, and the Governor- 
General in his discretion has been authorised 
to exercise the powers formerly vested in 
the Governor-General in Council under 
S. 401 in respect of such sentences. Sub- 
ject to this exception, the powers of the 
Governor-General in Council under S. 401 
are taken away.. 

Sbo. 29?: Freedom OT Intbe-Peototoial 
ffBAxte. — The purpose arid scope of the 
(provisions of this section wore thus ex- 
plained in Parliament: “It would indeed be 
a serious situation if we were to allow, to 
develop within India in future serious res- 
trictions on trade and so upset many of the 
arrangements that have been made in other 
(lifeetions. Thus is .a subject which has 
demanded considerable care and attention on 
the part of the Government, and the Qov- 
‘ finally drafted this clause for 
the purpose of achieving as far as possible, 
free trade within India. The object of 
paragraph (a) is to stop a Provincial Legis- 
urture^ by its power to legitflat^ 6n terms in 
fhte Iravmcial Legislative HSt, from checking 
the datoibution of trade in India. There- 
fttoe ‘cfetee draws particular attention to 
^ ihe 5 - Provincial Legislative list 
uMfy tiie? PrbVinCe so to legis- 
late of trade. 

Thesfe ! ite!|bB^rai^riaf>pttij<se44^ (now 

27 ) — Trade and the Pro- 

vince; markets and fairs; and so fottk I 
take these two as typical examples of the at- 
tempt which the proposed clause makes to pre- 
vent a Provincial legislature legislating in 
snah a way as to stop the free circulation of 
trade. **It leaves it possible still for the Pro- 
vinces to take measures, for instance, under 
items 30 and 40 of the Provincial legislative 
list to deal with such a question as duties of 
Excise on liquor. Item 40 of the Provincial 
legislative list gives powers to impose duti^ 
of Excise. These duties of Excise are vital 
to the welfare of the Provinces, I believe 
that in the Province of Madras from three 
to four crores'of revenue accrue by this power 
of putting duties of Excise on liquor and so 
forth; and in a Province like the United Pro- 
vinces two crores accrue to the Provincial re- 
venues from this source. It is 'not thought 
that by allowing this power to the Provinces 
it will lead to any Contravention of the princi- 
“*‘t of free trade. In the same way, we must 
nihe Provincial Government^ - to legislate 


on such questions as health, the movement of 
diseased cattle and so forth, and if our Clause 
were drawn in a different way with reference 
to the items on the legislative list this would 
be impossible. It is to aehieve the. object of 
free trade, .and not unduly to restrict the, Pro- 
vinces with' regard to Excise or health ques- 
tions that we have drawn our clause in tTrf« 
manner.” (Pari. Deb., VoL 300, Cpl. 1406). 

SfiO. 297 (1) (a): ApplJCJABnSfe — See. 

297 ,(1) (a), only refers to legislation with 
respect to entry No. 27 and entry No. 29 in 
the Provincial Legislative List. It has no 
application in respect to anything in entry 
' No. 31. 21 Pat. 587=I.LJfc. (1942) Ear. 

(F.O.) 21=46 C.W.N. (F.B.) 32=5 F.L.JT. 
17=A.LR. 1942 F.O. 17= (1942) 2 M.L.J. 6 
(F.C.). It cannot be held that the Defence 
of India Act (1939) , in so far as it purports 
to invest a Provincial Government with power 
to authorise certain officers to fix the prices of 
Commodities, is invalid as contravening the 
provisions of the Constitution Act. The fix- 
ing of the price .-at which a particular com- 
modity may be sold in a Province does not fall 
within the prohibition contained in sec. 297 
(1) (a). Sub L secs. (4) and ,(5) of sec. 2 of 
the Defence of India Act cannot be held to 
be vXtfa vires the Central Legi&atdre on the 
ground that they in effect repeal sec. 297 (1) 
(a) of the Government of India Act, It is 
by virtue of the power conferred under sec. 
K)2 ' (I)* ef the Government of India Act that 
the Central Legislature enacted the Defence 
of India Act. The Provincial Government, 
in' exercising the power to ■’Control prices, is 
acting not by virtue of the entries in the Pro- 
vincial Legislative’ list, but by virtue of the 
power conferred by the Defence of India 
Act, and after the issue of the proclamation 
by the Governor-General the Central Legis- 
lature has full authority to legislate with regard 
to any matter contained in the Provincial 
Legislative list. , There is no bar in the Con- 
stitution Act which would prevent the Central 
Legislature from delegating to the Provincial 
Legislature the power to deal with matters re- 
ferred to, in $ec. 2£7 (1) (a). Sec. 297 is not 
amdhaed by sec. 2 (2) (xx) of the Defence of 
India Act. 23 Pat. 136=1944 F.L.J. 183= 
AXR. 1944 Pat 205. Scope of the restric- 
tions under sec. 297 (1) — Powers of Cehtri&l 
Legislature to legislate on the proclamathto of 
emergency not controlled by the restrictions 
iii section 297 (1)-— Validity of the IT. P. Fobd 
Grain& and Oil Seeds (Movement) Conttol 
AJW.B. (H.a) 231. 

$t&riztiaia 7 r d\ — An , intention to 
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trade and conttaerce ‘within the Province, or the entry in that list relating to the 
production, siijiply, and distribution of commodities, have power to pass any law 
or take any executive action prohibiting or restricting the entry into, or export 
from, the Province of goods of any class or description; 

0y by Virtue of any thing in this Act have power to impose any tax, cess, 
toll, of due which, as between goods manufactured or produced in the Province 
and similar goods not so manufactured or produced, discri mina tes in favour of 
the 'former, or which, in the case of goods manufactured or produced outside the 
Province, discriminates between goods manufactured or produced in one locality 
and similar goods manufactured or produced in another locality . 

(2) Any law passed in contravention of this section shall, to the extent 
of the contravention, be invalid. 

298. (1) No subject of His Majesty domiciled in India shall on grounds 

only of religion, place of birth, descent, colour or any 
Persons not to be subjected of them be ineligible for office under the Crown in 
to disability by reason of race, or b e prohibited on any such. grounds from 

religion, etc. acquiring, holding or disposing of property or carry- 

discriminate is not essential to invali- 
date a legislation under sec. 297 (1) 

and (2), but it is sufficient if the 
provisions of the enactment result in discri- 
mination. (1939) 1 M.L.J. (Supp.) 1. 

Quaere . — Whether the word ‘‘locality” in Sec. 

297 (1) ( 6 ) should not be confined to localities 
in India, having regard to the marginal note to 
the section, and whether the section deals with 
products of foreign countries. Jayahar, 

Quaere . — Whether sec. 297 (1) (6) does not 
posit a power to levy a tax on two sets of 
goods. 43 C.W.N. (F.O.B.) 1=49 L.W. 36 
=1939 F.C. 1=(1939) 1 M.L.J. (Supp.) 3L 
The law which is open to objection under sec. 

29 / jMijof jtbfi CchjstitotipattAit is a law made 
by ■ mMmiffl ' 

virtue of the entry relating to tfcade a£< 
meree or by virtue of the entry relating to 
production, supply and distribution . . of 
(saihnapdities. And if a law is made sub- 
etanriaflyj>y virtue of the entry relating to 
agriculture, or of entry relating to develop- 
ment of indu^y f ^ Jg. not open to objection 
under this section, JPct^her the law contem- 
plated by this section is « l^w w^efer prohi- 
bits or restricts entry into or export fm&f the 
province of goods directly and a law Which 
does not deal directly and in substance 
with prohibition- or restriction of export or 
import of goods but which deals with other 
needs of the province and provides for them, 
though incidentally, the effect of the provision 
is that in some measure, export or import is 
restricted, such a law is not within the mean- 
ing of the section. It follows from the .above 
that the prohibition or restridon contemplated 
by the section is a prohibition or restriction 
on the act of export or import and so long as 
the goods remain die property of the province 
and are a stock of the province and before 
they have become the subject of interprovince 
or foreign trade the province has every right 
to expropriate goods or to put any restric- 
tion upon diem which it considers necessary 
for the needs of the province. All measures 
of price control collective marketring and ex- 
propriation of goods do not per se and as a 



matter of course interfere with fxe^^tesde 
clauses in a constitution, and the inteiferatode 
contemplated by the constitution is a direct 
interference and not an indirect 1 interference: 
200 ZO. 526=2042 ? A:* 156=£1942 AX.X 112. 
Sec* 297 does not dead with intoxicating li- 
quors or narcotic drugs. ,, It merely limits^the 

£ >wer of the Provincial Legislature 
te with respect to trade and commerce ^ with- 
in the province . which .is ion©., Of the items in 
Art. 27, last H, y Schedule of. the Act api 
with respect to the. production, supply,, and 
distribution of commodities which is one of 
the matters included in - ^ Art. 29* 

Seventh Schedule* < uf^th&vAigp ; 

297 (1) means is that 
legislature has power bo 'legfafciitf res- 
pect *to trade and commerce within the pro- 
. .-respect to production, step- 
3wJ! i‘«® aSsmbtttioii of Commodities, it has 
m power to legislate or take any executive 
action prohibiting or restricting the entry in- 
to, or export from, the province of goods of 
any class or description. It is to be observed 
that intoxicating liquors and*, narcotic 
appear in a different article and a^.notVificfe- 
ded in the general terms ‘‘trade 2r commercte” 

or “produerioor, edprtf and, ffittrflbUtiow^of 
’ 197>,4C. *€18=21 * P. 173= 

1942 P. ~3&i=i FX.J. (H.C.) 34. 

PECiARAraoN of Fondajakntal Bights. — 
S^r HJoare thus explained the origin of this 
section : — “The Indian delegates were anxious 
to have some declaration of ftndamentol 
rights. The request that they pressed upon 
the Joint Select Committee aiid the various 
Bound Table Conferences was that somewhere 
or other the effective words in Queen Victoria's 
Proclamation should be repeated. These are 
the words substantially from Queen Victoria's 
Proclamation. They have become consecrated 
by long usage in the minds of Indians and 
the wise course is to retain the words.” (Pari. 
Deb., Vol. 300. Cols. 1048-1649.) 

Seo. 298: Scope and effect of— Contra- 
vention of — Proper test. — Sub-sec. (1) of 
see. 298. confers a personal right on every 
subject of His Majesty domiciled in India,, 
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mg on any occupation, trade, business or profession in British India. 

' (2) Nothing in this section shall affect the operation of any law which — 

(a) prohibits, either absolutely or subject to exceptions, the sale or 
mortgage of agricultural land situate in any particular area, and owned by a 
person belonging to some class recognised by the law as being a class of persons, 
engaged in or connected with agriculture in that area, to any person not be- 
longing to any such class; or 

(i) recognises the existence of some right, privilege or disability, attach- 
ing to memb ers of a community by virtue of some personal law or custom having 
the force of law. 

(3) Nothing in this section shall be construed as derogating from the 
special responsibility of the Governor-General or of a Governor for the safe- 
guarding of the legitimate interests of minorities. j 

Compulsor y acquVition of 299. (I) No person shall be deprived of his 

land, etc., property in British India save by authority of law. 


and the general legislative powers conferred 
respectively' on the Federal Legislature and 
the Provincial Legislature by sub-sec. (1) of 
sec. 99 are subject, inter aUa to the provi- 
sions of se6. 898. It is not correct to say that 
in applying the terms of sub-sec. (1) of sec. 
298, it is necessary for the Court to consider 
tie scope and object of the Act which is im- 
pugned, so as to determine the ground upon 
which the Act is based. It is not a question 
of whether the impugned Act is based only 
on one or more of the grounds specified in sec. 
298 (1) but whether its operation may result 
in a prohibition only on these grounds. Hence 
the proper test as to whether there is a contra- 
vention ef the sub-sec. (1) of sec. 298 is to 
ascertain the reaction of the impugned Act on 
the personal right conferred by the sub-sec- 
tion, and, while the scope and object of the 
Act may be of assistance in determining the 
effect of the operation of the Act on a proper 
construction of its provisions, if the effect of 
the Act so determined involves an infringe- 
mi&n^^sw^.pecsosial right, the object of die 
laudable will not obviate the 
a). 78 I.A. 59 

=50 wit. f;l.j. 41 = 

A.I.R. 1946 P.a 66 =(1946) 1 M.L.J. 426 
(P.C.). See also 1943 Lah. 233 ; 5 Fed.L.J. 
73. 

Sbc. 298 (2) (a): “Agricultural Land". 
—Meaning of.— Per Dalip Singh, J.— The 
words “agricultural land” in sec. 298 (2) (a) 
must^ ■ in 4 the absence of any indication to the 
contrary in the. Act, be taken in their natural 
meaning. Agricultural land is obviously 
land which is either actually used for pur- 
poses of agriculture or for purposes sub- 
servient to agriculture, that is, it may include 
buddings necessary to carry out the process 
of* agriculture but by no stretch of langu- 
age can it be held to include pastural land 
or other rights in land which are included 
in the definition of land in the Punjab Alie- 
nation of Land Act. 43 P.L.R. 198=1941 
Lah. 182 (F.B.). 

fteo. 298 (2) Cb ) : Punjab Prmmpfion 
Act.-— T he Punjab Pre-emption * Act does 
not fall within the purview of sec. 298 (2) 
(#) of the Government of India Act, as it 
e&pdf; be said to be merely a recognition of 


the existence of the right of pre-emption ac- 
cording to the customary law of the Province. 
I.L.R. (1943) Lah. 461=45 P.L.B: 058=A- 
IJEfc. 1943 Lah. 233; 1944 A.L.J. 272=(1944> 
F.L.J. 162=48 C.W.3ST. (FJB.) 130= (1944) 

I M.L.J. 502 (F.C.). Powers of Legislature 
to enact laws relating to religious institu- 
tions. See (1945) 1 MX.J. 372. 

Sec. 299: Compulsory Acquisition of 
LAND. — The Joint Parliamentary Committee- 
thus expressed themselves: “We think that 
some general provision should be inserted; 
in the Constitution Act, safeguarding private 
property against expropriation, in order to 
quiet doubts which have been aroused in 
recent years by certain Indian utterances.. 
It is obviously difficult to frame any- general 
provision with this object without unduly 
restricting the powers of the Legislature io 
relation particularly to taxation; in fact, 
much the same difficulties would be present- 
ed as those which we have discussed above 
in relation to fundamental rights. We do not 
attempt to define with precision the scope of 
the provision we have in mind, the drafting 
of , which will require careful consideration 
for the reasons we have indicated; but we 
think that it should secure that legislation ex- 
propriating, or authorising the expropriation 
of, the property of particular individuals 
sljpuld be lawful 4 only is confined to expropri- 
ation for public purposes and if compensa- 
tion is determined, either in the first instance 
or on appeal, by some independent authority. 
General legislation, on the other hand, the 
effect of which would be to transfer to pub- 
lic ownership some particular class of proper- 
ty, or to extinguish or modify the rights of 
individuals in it, ought, we think, to require 
the previous sanction of the Governor-Gene- 
ral or Governor (as the case may be) to its 
introduction ; - and in that event he should be 
directed by' his Instrument of Instructions to 
take into account as a relevant factor the na- 
ture of the provisions proposed for compen- 
sating those whose interests will be adversely 
affected by the legisl ation” . (J.P.G. Rep., 
para. 869). Cf. Para. X1H (o) of the Instru- 
ment of In structi ons to the Governor-General 
and Para. XVJU (o) of the Instructions to 
the Governor of Madras. Although the Gov- 
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(2) Neither the Federal nor a Provincial Legislature shall have power 
to make any law authorising the' compulsory acquisition for public purposes of 
any land, or any commercial or industrial undertaking, or any interest; in, or in 
any company owning, any commercial or industrial undertaking, unless the law 
provides for the payment of compensation for the property acquired and either 
fixes ' the amount of the compensation, or specifies the principles on which, and 
the manner in which, it is to be determined. 

(3) No Bill or amendment making provision for the transference to public 
ownership of any land or for the extinguishment or modification of rights there- 
in, including rights or privileges in respect of land revenue, shall be introduced 
or moved in either Chamber of the Federal Legislature without the previous 
sanction of the Governor-General in his discretion, or in a Chamber of a Pro- 
vincial Legislature without the previous sanction of the Governor in his dis- 
cretion. 

(4) Nothing in this section shall affect the provisions of any law in force • 
at the date of the passing of this Act. 

(5) In this section “land” includes immovable property of every kind 
and any rights in or over such property, and “undertaking” includes part of 
an undertaking. 

• • • ’ * * - # ■ • 

306. (1) No proceedings whatsoever shall lie in, and.no process whatsoever 
shall issue from, any .Court in India against -the. 
<^ffi U °^vemor^rsTcre- eroor-General, against the «J™nKBr jf a Province, 
tary of State. or against the Secretary of State, whether in a perso- 

nal capacity or otherwise, and, exeept with the sanc- 
tion of His Majesty in Council, no proceedings whatsoever ahall lie in any Court 


Sraer's previous sanction under see. 299 (3) 
wAs ttffik obtained beA$re Cfeaetixfg' the Bdfaar 
Agricidtunir Income-tax Abt, : tW CftJrcftkfr 
having assented to the HQ, having regard to 
the provisions of sec. 109 (2) (a), the Bihar 
Act cannot be said to be invalid by reason of 
•see: 299 (3). 20 Pat. 573=22 P.L.T. 863= 
1941 Pit. ' 306=1941 P.W.N. 689 (S.B.). 

<r UNDERTAB3CPfO ,r — HOTEL BUSINESS. — The 

word "undertahhKgfl sea 299 of the Govern- 
ment of India Act is, broadly speaking, syno- 
nymous with the word “business”. The busi- 
ness of carrying on a hotel, therefore," is an 
undertaking within the meaning of the sec- 
tion. 49 O.W.N. 583=5 F.L.J. 112. 

Sec. 299 (5): “Land” — Me aning op. — 
Parliament meant to include in the definition 
of dand* all the various and varying defini- 
tions of “immovable property” which have 
been given to that expression in India both 
by Acts of the Legislature as well as by Judi- 
cial decisions. I.L.R. (1944) Nag. 180=A. 
T.R. 1944 Nag. 201. Rights in of over im- 
movable property — Nature of. See (1945) P. 
L.J. 247* The right to collect takoli must be 
movable property — Nature of. (1945) F. 
ble property” within the meaning of sec. 299 
(2) (5). But an omission on the part of Gov- 
ernment, or even a promise, to refrain from 
collecting the full demand which it is entitl- 
ed to make, does not create an interest in or 
over immovable property. IX.B. (1944) 
Nag. 180=A.IJ&. 1944 Nag. 201. A Gover- 
nor who has received an advice from a 




Minister to resume 

land would be doing nothing? ttnCdhiwi 

.V'Im, 3 i. 1 .1-'. r 1m -I 





vxftetal legislation in regard to remission of 
rent’ is not invalid as against a grantee of vil- 
lage with release from obligation to pay land 
revenue, on the ground that its effect is to 
reduce the income of the grantee 
village by reason of such repiist^r- jSHidftfs 
of tenants. I.LJ&. (394# 'Aft 1 1944-lP. 
L.J. 19<?=194* . 1944 

AJL Mffl **'■ ” 

Sec. 3d6.—/nli Ih^islL common law rule 
that the Bong can do no wrong and cannot 
be sued but me King*® officers and servants 
9 -re atrienable to the jurisdiction of the King's 
Qourt, is now firmly established fc Ihdia. 
The Governor-General and Governors have 
been, in the eye of the law, placed in the posi- 
tion of the Bong but the Gpvernmeiit servants 
have no immunity. Therefore, the fact that 
direct proceedings cannot be taken against 
either the Governor-General or Governor qf a 
province for setting aside any order 

made by either of them is no longer any ground 
for extending any protection to the servants 
of the Grown acting under such order or for 
refusing any relief to the subject aggrieved 
by the execution of such order. 48 O.WJJ'. 
7 66. This is an enlargement of the protec- 
tion formerly afforded to the Governor and 
Governor-General by ‘see. 110 of the Govern- 
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mg on against any person who has b6en the Governor-General, the Governor 
(&e, or the Secretary of State in respect of anything done or omitted 
Jone by any of them during hi* term of office m performance or pnr- 
mortgf performance of the duties thereof : ■ * 

persr ' Provided that nothing in this section shall be construed as restricting the 
,Tght of any person to bring against the Federation, a Province, or the Secretary 
of State such proceedings as are mentioned in Chapter III of Part VII of this 

C (21 The provisions of the preceding sub-section shall apply in relation to 
xrj_ Maiestv’s representative for the exercise of the functions of the Crown in 
^relations with Indian States as they apply in relation to the Govemor- 

oaneral. 


,3of India Act, 1919- They were mk 
^Vct not subject to die Original Junsdic- 

^ the TTyti Court in respect of acts order- 

and fc|„ n - in their oublic capacity; they were 


sec- subject to Courts in the morussu. 

sions a nt motion is all comprehensive and 
£ app : . ^ Governor-General, the Governor 
298, itVecretary of State from all “process’' 
the scopC—ineluding even a summons to ap- 
P®* 1163 ? witness. It extends to all Courts m 
which jvs^ an a Criminal and applies not 
of wh t0 tJxeir public acts but even to acts 
on £ Private capacity; e.g., even a suit for 
V&V I5b“wk not lie. Of. Bid v. 
tyge^C 1841) S Moo. P. C. 465, where a suit 
\M to lie for a debt against the Colo- 
nial Governor of Trini^d. There in bw- 
ever *power reserved to His Majesty ID Ooun 
W1 to relax the provisions of tins 
uermit proceedings to be taken. The b*bi 
litv^f these official? to be proceeded against 
in' England, for their personal acts, so far 
these proceedings could be initiated in ii» 

Actfl699, as amenid 

eruption from jurisdiction fdrmerlyv ^orfoa 
bv sec 110 extended to Executive Councillors 
and ministers— but the protection in them: case 
has not been re-enacted by this Act. It was 
oil the ground of this personal exemption that 
it was held that no eerteorari could be brougfit 
against the Act of the Ministry. (Fewtoa- 
ratnam v. Secretary of State for Irma, 53 
MadL 979=60 M.L.J. 25). Sec. 306 winch 
protects a Governor, is no bar to the issuing 
of an injunction against a Provincial Gov- 
GW tah 617=6 E.L.J. 
(U?j 5 40— AXB. 1943 Lab. 41 (F.B.). See 
oho 47 BomX-E- 500. A suit fled against 
the Governor’ of a province instead of against 
the province as reoroir^., _|>y sec. 79, 0. P. 
CtedeT is hit by sec.- 300 of the Government of 
India Act. That being so, the Court cannot 
Entertain any .application In' such a suit. The 
fiSsts i&atuie ’Governor appeared in the suit, 
the in'terloct#>ry application and also 
$$|g0fc ^bsfc^htiye application for # stay of the 
'Hm -1 " ' ‘ * " * 


on sec. 306. LL.R. (1944) 1 Oal. 181=1945 
Cal. 44. Sec, 87 of the Government of India 
Act protects a President of a Provincial 
legislature from proceedings in Court only 
when he acts in accordance with powers con- 
ferred upon him. It does not protect 1pm if 
he acts in defiance of the provisions of the 
Act and the rules made thereunder or if he 
exercises some power which he does not possess. 
Where the President of the Bengal^ Legisla- 
tive Council, in announcing his opinion as to 
the result of a motion put to the House, dec- 
lares hy a slip of the tongue that the "Ayes 
have it 77 , when he thinks that the "Noes have 
it”, and then corrects the verbal mistake com- 
mitted by him, he only complies with stand- 
ing order No. 8 made by him under the Ben- 
gal Legislative Council Procedure Buies. 
Even if, in so doing, he does not act strictly 
in accordance with the Bu&eer «nd~ standing 
orders, it would merely mean that there is a 
lacuna in the Buies, and the Court should not 
interfere with him when, the matter is ab- 
solutely trumpery and it is not satisfied with 
the "bona fides of those who challenge his ac- 
tion. 1945 F.L.J. 155=49 C.W.N. 405. 
Order of Provincial Government under sec. 
36, Madras District Municipalities Act, Mia 
issued in name of Governor under sec- 59, 
Government of India Act, revising prior order 
— Application for writ of oertunran is not 
maintainable. 50 L.W. 538 ^9 Mkd. 
=I.L.R. (1940) Mad.; 204= (1939) 2 MX. 
j. 801. Where tfie Hindu Religious Endow- 
ments Board has abused its powers in noti- 
fying a* temple under Chap. *VT-A of 
Madras Hindu Beligious Endowments Act, the 
High Court has power to quash the Coard s 
orders on which the notification is based, and 
if the basis of the notification is illegal, the 
notification is illegal. Even_ if the notifi cation 
in such circumstances remained a lawful noti- 
fication, the Court would still be in a position 
to take effective action. The provisions ox 
sec. 306, read with sec. 109 of the Govern- 
ment of India Act. 1935, do not make the 
notification under the Madras Hindu Religi- 
ous Endowments Act an act of the Governor 
which cannot be challenged in Courts, vvhete- 
on the facts it is found that the Board's ac- 
tion in notifying a temple was arbitrary and 
an abuse of its powers, the order 6f the Com- 
mittee of the Board and that of the xup 
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CHAPTER XIII. — - 

Transitional Provisions. y out 

• • • • • sfined 

316. The powers conferred by the provisions of this Act for the time it to 

. , ing in force on the Federal Legislature shall be e»! or 

Legislature. cisable by the Indian Legislature, and accordingly’ 

references in those provisions to the Federal Legislature and Federal Laws shall 
be construed as references to the Indian Legislature and laws of the Indian Legis- 
lature, and references in those provisions to Federal taxes shall he construed as 
references to taxes imposed by laws of the Indian Legislature: 

Provided that nothing in this section shall empower the Indian Legisla- 
ture to impose limits on the power of the Governor-General in Council to bor- 
row money. 

317. (1) The provisions of the Government of India Act set out, with 

amendments consequential on the provisions of this 
Continuance of certain pro- ^ the Ninth Schedule!, to this Act (being certain 

visions of Gove-nment of India rf ^ provisiotl8 relating to the Gcver- 

nor-General, the Coimnander-in-CShief, the Governor 
General’s Executive Council and 5 the Lidiaii Legislature and provisions supple- 
mental to those provisions) shall, subject to^thtise ^pnendments, continue to have 
effect notwithstanding the repeaSJ^dtf ti&at Act: 

Provided that nothing in the said provisions shall affect the provisions of 
the last but one preceding section. ? . 


ras Hindu Religious Endowments Act should 
be quashed. LL.R. (1941) Mad. 807=1941 
Mad. 878=.(1941) 2 ELJ. 175. J 
Power of G^veknor-Gen^^l in GoUnoui 

— Once a rUfer ? Aha& been deposed 
to be in British India in die capacity of an 
ordinary individual, a preventive detention in 
Br itish India for reasons of State connected 
with the- discharge of the functions of tie 
Grown in its relations with the Indian States 
can be brought “-about by the Governor-Gene- 
ral in CounedL not; in ..the exercise of the func- 
tions of the Crown in its relatioEte with Indian 
States but under the executive . authority con- 
ferred on him under Government of India Act, 
1935. The Governor-General in Council can 
pass an order placing the ex-Buler under per- 
sonal restraint under Regulation 3 of 1818 
with the concurrence of the Crown represen- 
tative. 47 P.L.B. 205=1945 Lab. 274 (PB.)l 
Per Nvyogi, J. — Even if a grave emergency 
is declared to exist in Indih it is competent 
to make an Ordinance for British India dhly. 
TX.R. (1943) Nag. 73=0 P.L;J. (H.Oi) ( 53 
=1943 N.L.J. 16=AXR. 1943 Nag. 00. 

Sec. 310. — -Speaking of this section Sir 
Samuel Moare said: “The word Towers' 
means . the powers in the Federal and Pro- 
vincial lists; simply the Legislative powers 
conferred by the two Ksfcs. The Setting up 
of provincial autonomy would in itself consi- 
derably restrict the field of the activity of 
the Central Legislature. The Central Legis- 
lature at the present time can legislate over 
the whole field of Indian Government. In 
the transitional period it will not be able to 


legislate’ 'over wide, -field, oi Provin~ 

hiftfe power over the provincial list. The. 
CWat L^gisfaet^Vso far from having greyer 
pow^^Msd ribw win 1 have smaller 

pyW^R^ih ' the ^rifasdt$6nal period. 

*TherC be no <pfestion of the executive' 
at the Centre becoming responsible to the 
Central Legislature during ‘ the. trans%qnad; 
period. The executive at the 
the transitional period, wig 
emor-General . 

set the Cen- 

tral regxSsIatrfre". (Pfrl. f)et>‘., yol. 300, Col. 
ii i9V. * * : / , ; 

Sn *3i7.--~As tax now no federal l^jisla- 
tiotf h&s yet been brought into force, as. jpatffe 
of the Law of India,* under the .proy3tsxdn of' 
sec. 3lt and Boh. § of the Government” of 
India Act, 1935, the law, ip regard to the 
Indian Legislators contained in the Government 
of India Act, 1919, ha$ all along continued to- 
be the laW of British India. It appears that 1 
the provisions made in sec. 317 ana Sch.' 9- 
is intended to continue the validity of the 
functions of the Indian Legislature. Bo the* 
Hindu Women’s Right to Property Act is a 
validly passed Act. 1939 AX.X .875=LLJ&. 
(1939) AIL 912=1939 AIL 700. See also- 
1941 Sind 114. Sec. 317 and Sdu 9— Effect 
of. See (1940) 1 M.LJ. 145. 
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ing (2) In the said, provisions, the expression “this Act” means the said pro- 

’ DS *f3) The substitution in the said provisions of references to the Secretary 
m0rt itate for references to the Secretary of State in Council shall not render in- 
pers Jd any thing done thereunder by the Secretary of State in Council before the 

i^Somencement of Part EH of this Act. , ....... 

Irifir 818 (1) Notwi thstanding that the Federation has not yet been established. 

the Federal Court and the Federal Public Service 
Provisions as to Federal Commission and the Federal Railway Authority shall 
•Court and certain other eom0 existence and be known by those names, and 
Federal authonties. gha]1 perfom ^ elation ^ British India the like 

functions as they are by or under this Act, to perform in relation to the Federa- 
tion when established. 

(2) Nothing in this section affects any power of His Majesty in Council 
to fix a date later than the commencement of Part III of this Act' for the coming 
into operation, either generally or for particular purposes, of any of the provi- 
sions of this Act relating to the Federal Court, the Federal Public Service Com- 
mission or the Federal Railway Authority. 

****** 

SEVENTH SGHEDTOE. 

[Sfl, 100 & 104.] 

LEGISLATIVE LISTS. 

List I. 

Federal Legislative List. 

DL Hia Majesty's naval, military and air forces borne on the Indian establishment and 
any other armed fore© raised in India by the Crown, not being forces raised for employment 
in Indian States or military or armed police maintained, by Provincial Governments; any 
armed forces which are not fore# of His Majesty, but are attached to or operating with any 
of Sis Majesty’s naval, military of air forces borne .oh. the Lodiin^ U^^Hishn^t 5 
central intelligence htmSan; preventive detention in British India- fdf x^&Sofes 6f State con- 
nected with defence, external , affairs, or the discharge of the functions of the Grown in its 

relations with Indian States. „ 

• ■ ■" 


6c&. VH : Lists and items therein — 
O&fSTOJOTfON^ a& to. — Per Gwyer , 

d/. — The s t fbne c te dfesM ''With in the three 
always set oat with. 
stsftntifM ' MmjiiL jwuc^acally 

impossible for example w deflhe e£% item in 
the provincial list in such a way as to make 
it exclusive of every other item in that list, 
and Parliament seems to have been content 
to take a number of comprehensive categories 
and to describe each of them by a word of 
broad general import. None of the items in 
the list is to be read in a narrow or restricted 
sense and each general word should be held 
to extend to all ancillary or subsidiary 
matters which can fairly and reasonably be 
said to be. comprehended in it. Pey Sulaman, 
The lists even if taken together may not 
prove to^ be exhaustive. . It is quite possible 
•to conceive of cases which are not comprised 
in any of the lists. But they are so compre- 
hensive that apart from personal laws it 
would be only extremely rare cases which 
would not be covered by them at all. 45 C. 
W.N {F.B.) 27=72 CXJ. 550=1941 AX. 
J. 170=53 L.VV. 397=1941 F.C. 16= (1941) 

l^A*£%( Sup P-> €5 ' S$e a ^° l 940 -All. 
■272 (PB.); 53 L.W. 109=73 CX.J*. 1=1941 
' (Supp.) 1. Per 
Iqbal Ahmad, J . — The X. P. Begularisation 


of Bemissions Act is not with respect to the 
jurisdiction and powers of Courts within the 
meaning of entry 2 of the Provincial list. 
Lk -also . frwtside the scope of the legislative 
powers defined in entry 21 of the Provincial 
list. It is outside the scope of the three Legis- 
lative lists and therefore falls within the resi- 
dual powers of legislation defined in sec. 
104 of the Government of India Act. Per 
Bajpai, J . — The U. P. Begularisation of 
Bemissions Act comes with in en try 2 read with 
21 of the Last II of Sch. VH of the Govern- 
rent of India Act. Per Ismail, J . — The TJ. 
P. Begularisation of Bemissions Act falls 
within entry 2 and entry 21 of List H and 
not within entry 4 and entry 15 of list TTT. 
I.L.B. (1940) All. 455=1940 A.L.J. 274 
=1940 All. 272 (F.B.). 

Legislatures — Sovereign and Subordi- 
nate — Powers of — Difference between. — 
Per Sen, J . — There is a fundamental differ- 
ence between a sovereign and a subordinate 
Legislature. No Court can question the vali- 
dity of a law made by a sovereign Legisla- 
ture like Parliament in as much 5 has un- 
fettered legislative powers. Bodies or persons 
given legidatdve powers by a Parliament are 
in a different position — they are subordinate 
or non-sovereign legislature^ and r as such their 
Acts ifcay beT r adjudicated- upon by Courts 
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which, in a proper case, may declare them to 
toe ultra vires . A subordinate or non-sovereign 
legislature has dennite limits upon its 
law-making powers. It can legislate only 
within the ambit of the powers which are con- 
ferred upon it by the enactment which, creates 
it. Any law which it passes outside this am- 
bit is ultra vires . It follows from this that 
a non-sovereign legislature which has made a 
law which is ultra vires of itself cannot by a 
subsequent Act declare such law or any part 
thereof to be iritra vires . To permit this 
would be to permit a legislature with powers 
limited by some other authority to enlarge 
its powers by its own act without reference to 
fop authority creating it. Now if this cannot 
*be done directly, obviously it cannot be done 
Indirectly by means of drafting * or other ^ deu- 
ces. 45 Cr.L.J. 37—47 O.W.N. 757— A.I.B. 
1943 CaL 489 (S.B.)=79 C.L.J. 281. 

Provincial and Central Acts — Conflict 

BETWEEN— JEfcULE OF SEVERABILITY — . WHEN 

arises. — The question of ' the severability of 
the invalid provisions of a . Provincial Act 
from the vand provisions will be material 
only if the Act is in some measure held to 
be ultra vires the Provincial Legislature. 

- Where the problem can only be one of con- 
flict between the provisions of the local law 
and the provisions of a central enactment, 



pngned Act. It is the doctrine of repugnancy 
and not the doctrine 'of ultra vires that has 
of cases. XL.B. 


to be .applied in this class __ _ 

(1944) Ear. (F.C.) 40=6 MJ. 221=48 0. 
W.N. (F.B.) 36=A.I.B. 1944 F.C. 18= 
67 1..W. 213 =(1944) 1 M.L.J. 178= 79 C.L. 

.T. 220. 

Functions of Legislature— Delegation 
TO EXECUTIVE — -VALIDITY. — Per Muntr, .77 
In the case of a constitution of the British 
model the legislative power of the Legisla- 
ture involves, as part of its content, the 
power to confer law-making powers upon 
authorities other than the Legislature itself 
and an increase in the extent of such power 
cannot of itself invalidate the grant unless 
■the grant amounts to an abdication of the 
functions of the Legislature. This is not 
only for the reason that the Legislature in 
•that system is supreme but also for the rea- 
son that the executive in a constitution of 
•that kind is responsible to the ^Legislature 
both of whom co-operate with each other, ana 
the Legislature is always competent to with- 
draw the grant if the executive acts in oppo- 
sition to its wishes or the wishes of the elec- 
tors. The question of the constitutionality or 
unconstitutionalitv of a law has to be deter- 
mined not by the principle of the maxim 
delegatus non potest delegare but by the con- 
sideration whether the Legislature in perform- 
ing its functions of law-making has laid down 
the principle of the legislation and left jmere- 
ly the Ailing up of details to the executive or 
whether by empowering the executive to make 
the rules, the Legislature has delegated to the 
executive the power to lay down the principles 
.of legislation itself. If in the statute the 
C.C.M.— 343 


Legislature has laid down a principle or a 
poncy but left it to the executive to carry out 
that principle or policy subject to well-defined 
restrictions the enactment would be constitu- 
tional, but if the Legislature has left it to 
the executive to lay down the principle or 
policy and thus given to it absolute and un- 
restricted discretion to legislate in the form 
of the power to make rules, the enactment 
would be unconstitutional. 1944 F.L.J. 72 
=A.I.B. 1944 Lah. 33 (FJ.). 

Personal liberty— invasion of— Bight 
of affected person. — Per Niyogi, J. — The 
fact that there is no express provision any- 
where in the Government of India Act, 1935, 
affecting the personal liberty of the subject 
does not mean that that liberty can be in- 
vaded otherwise than by the authority of law. 

A person who is threatened with legal proceed- 
ings which are calculated to affect his per- 
son or property has an absolute right to be 
heard in his defence. It is a right which is 
implied by natural justice which prevails 
during peace time as well as during times of 
war. The Criminal Law of India is so 
framed as to respect such rights. In India 
as in England the law gives equal* protection 
to every man. No man is above the law and 
no man is punishable or can be lawfully, made 
to suffer in body or goods except for the dis- 
tinct breach of law established in the ordi- 
nary legal manner before .the. qrdinary' Courts. 
There is thus unquestionably: the rule of law 
in India, iq the sense in Which Dicey inter- 
prets that expression in his well-known J^w 
of the Constitution. I.L.B. '(1943) Nag. 78= 

6 F.L.J. <H,C.) 53—1943 

1943 Nag. 36. Mtww 

• Bights of liberty and pBOpansTY-^MoDi- 

■ FICATION OR SUSPENSION — PROPER AUTHO- 
RITY. — The rights to liberty and property * are 
the most fundamental rights known to the 
constitution and the most highly prized, but 
they yield place to the safety of the realm. 
To modify the rights of the subject or erven 
to suspend or take them away altogether, the 
Legislature is supreme. But it is the Legis- 
lature which is supreme, not the executive, 
and so, before the executive can claim the 
power to override those rights, it must show 
that the Legislature has empowered it to do 
so and under the constitution the Legislature 
can only act in particular ways. All empower- 
ing must therefore be done properly and for- 
mally, ’ deliberately, in the manner laid down 
by the constitution. The executive cannot 
suddenly step in And claim the right to wield 
absolute and arbitrary power— not even in 
war time. Such fundamental rights, safe- 
guarded under the constitution with elabo- 
rate and anxious care and upheld time and 
again by the highest tribunals of the realm 
in language of the utmost vigour, cannot be 
swept away by implication or removed by 
some sweeping generality. The removal must 
be. express and unmistakable; and this ap- 
plies whatever Government be in power, and 
whether the country is at peace or at war. L 
L.R. (1943) Nag. 154=1943 N.L.J. 1=A. 
I.R. 1943 Nag. 26. 
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2. Naval, military and air force worts; local self -government in cantonment areas 
(not being cantonment areas of Indian State troops), l[Th© constitution and powers ♦within 
such areas of cantonment authorities] the regulation of house accommodation in such areas, 
and, within British India, the delimitation of such areas. 

3. External affairs; the implementing of treaties and agreements with other countries; 
extradition, including the surrender of criminals and accused persons to parts of His Majesty’* 
dominions outside India. 

4. Ecclesiastical affairs, including European cemeteries. 

5. Currency, coinage and legal tender. 

6. Public debt of the Federation. 

7. Posts and telegraphs, including telephones, wireless, broadcasting, and other like 
forms of communication; Post Office Savings Bank. 

8. ' Federal Public Services and Federal Public Service Commission. 

9. Federal pensions, that is to say, pensions payable by the Federation or out of 
Federal revenues. 

10. Works, lands and buildings vested in, or in the possession of, His Majesty for the 
purposes of the Federation (not being naval, military or air force works), but, as regards 
property situate in a Province, subject always to provincial legislation, save in so far as 
Federal law otherwise provides, and, as regards property in a Federated State held by 
virtue of any lease or agreement with that State, subject to the term* of that lease or agree- 
ment. 

11. The Imperial library, the Indian Museum, the Imperial War Museum, the Victoria 
Memorial, and any similar institution controlled or financed by the Federation. 

12. Federal agencies and institutes for the following purposes, that is to say, for to* 
search, for professional or technical training, or for the promotion of special studies. 

13. The Benares Hindu University and the Aligarh Muslim University. 

14. The Survey of India, the Geological, Botanical and Zoological Surveys of India;, 
Federal meteorological organisations. 

13. Ancient and historical monuments; archaeological sites and remains. 

16. Census. . . • 

17. Admission into, and emigration and expulsion from, India, including in rela- 
tion thereto the regulation of the movements in India of persons who are not British subjects 
domiciled in India, subjects of any Federated State, ot British subjects domiciled in the 
United Kingdom; pilgrimages to places beyond India. 

18. Port quarantine; seamen’s and marine hospitals, and hospitals connected with port 

quarantine. t * 

19. Import and export across' customs frontiers as defined by the Federal Governments 

20. Federal railways; the regulations of all railways other than minor railways in 
respect *of safety, maximum and minimum, rates and fares, station and service terminal 
charges, interchange of traffic and the responsibility of railway administrations as carriers of 
goods wood passengers; the regulation of minor railways in respect of safety and the responsi- 
h&e of • the adx^nistrationa of such railways as carriers of goods and passengers. 

• i 2& shipping and navigation, including shipping And navigation on tidal 

■%at#fc| j*^^ ; . 


LEG. BEF. . 

l Added by 3 & 4 Geo. 6, Ch. 5, sec. 3.' 
Legislation in respect op property and 

orvib SIGHT, IP CAN BE AIMED AT A PARTICU- 
LAR RIGHT. — It cannot be said/ that legislation 
in respect of property and civil rights must 
be; general in character and not aimed at a 

P articular . right. The Legislature is supreme 
i these matters, and its actions must be as- 
sumed to be taken with due regard for jus- 
tice and .good conscience. They are not in any 
£ase subject. to control by the Courts. 1944 
A.W.B. .CP.C.) 4=A.I.B. 1944 P.C. 7=1944 
F.L.J. 45 (F.C.). 

.Portion op an enactment impugned— 
Justification on the ground of its being 

NECESSARY TO MAKE THE WHOLE SC HEME OP 

the Aot water-tight.— The validity of a 
section of a particular Act must be judged 
Recording ftf ,its terms, add, if its enactment 
by~&e Provincial legislature 1 be beyond the 
powers of that Legislature, ; it Cannot be justi- 
fied on the ground that it is needed to make 


the whole scheme of the Act water-tight. 
1944 F.L.J. 1. S 

Taxing, provisions in enactments. — In 
the Constitution Act of India there is no sta- 
tutory bar by which taxing clauses are for- 
bidden from being introduced into measures 
dealing with other subjects. I.L.R. (1942) 
All. 302=5 r.L.J. (H.O.) 43=A.I.B. 1942 
All. 156. 


Executive order op the Crown Repre- 
sentative attaching Bhadwa taluka and 
other smaller States to Gondal and other 
mrger States — Ultra vires — Transfer of resi- 
duary judicial functions of smaller States 
from Agency Courts to Judicial Officers of 
larger States— Legajity— Act of Crown Re- 
preservative, if an act of State. See 1944 
F.L.J. 20. 

Soh. VII, List I, on 19 and List I!, 
CL. 31. — Scope — Madras Prohibition - Act, 
sec. 4 (1) (a) not ultra vires — Possession of 
arrack in contravention of sec. 4 (1) (a)— 

Conviction is legal. See (1941) 1 M.L.J. 
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_ 22. Major porta, that is to say, the declaration and delimitation of snch porta, and the 
constitution and powers of Port Authorities therein. 

23. Pishing* and fisheries beyond territorial waters. 

. 2d- -Aircraft and air navigation; the provision of aerodromes: regulation and organi- 
sation of air traffic and of aerodromes. 


25. Lighthouses, including lightships, beacons and other provision for the safety of* 
shipping and aircraft. 

26. Carriage of passengers and goods by sea or by air. 

27. Copyright, inventions, designs, trademarks, and merchandise marks. 

28. Cheques, bills of exchange, promissory notes and other like instruments. 

29. Arms, firearms, ammunition. 

30. Explosives. 

31. Opium, so far as regards cultivation and manufacture, or sale for export. 

32. Petroleum and other liquids and substances declared by Federal law to be danger- 
ously inflammable, so far as regards possession, storage and transport. 

33. Corporations, that is to say, the incorporation, regulation and winding-up of* trading 
corporations, including banking, insurance and financial corporations, but not including corpo- ' 
rations owned or controlled by a Federated State and carrying on business only within that 
State or - co-operative societies, and of corporations, whether trading or not, with objects 
not confined to one unit 1 [but not including Universities] . 

34. Development of industries, where development under Federal control is declared by 
Federal law to be expedient in the public interest. 

35. Regulation of labour and safety in mines and oilfields. 

36. Regulation of mines and oilfields and mineral development to the extent to which 
such regulation and development under Federal control is .declared by Federal law to be ex> 
pedient in the public interest. 

87. The law of insurance, except as respects insurance undertaken by a Federated State, 
and the regulation of the conduct of insurance business, except as respects business under- 
taken by a Federated State; Government insurance, except so far as undertaken by a Fede- 
rated State, or, by virtue of any entry in the Provincial Legislative List or the Concurrent 
Legislative List, by a Province. 

38. Banking, that is to say, the conduct of banking business by corporations, other 
than corporations owned or controlled by a Federated State and carrying on busings, only 
within that State. 

39. Extension of the powers and jurisdiction of members of a police force belonging to 
any part of British India to any area in another Governor’s Province or Chief Commissioner 'a 
Province, but not so as to enable the police of one part to Exercise powers and jurisdiction 
elsewhere without the consent of the Government of the Province or the Chief Commis- 
sioner, as the case may be; extension of the powers and jurisdiction of mepabers of a police 
force belonging to any unit to railway areas outside that unit. 

40. Elections to the Federal Legislature, subject to the provisions of this Act and of 
any Order in Council made thereunder. 

41. The salaries of the Federal Ministers, of the President and Vice-President of the 
Council of State and of the Speaker and Deputy Speaker of the Federal Assembly; the 
salaries, allowances and privileges of the members of the Federal Legislature; and, to such 


LEG • REF • 

1 Added by 3 & 4 Gea 6, Oh. 5, sec. 7. 

Soh. VII, List I, Entry No. 28: Scope. 
—Legislation with respect to matters com- 
ing under Entry No. 28 means legislation 
with respect to the negotiable aspect of the 
instruments mentioned in that Entry. The 
other aspects of these instruments do not 
come within it. 1944 F.L.J. 197—1944 Cal. 
190=48 C.W.N. 403=A.I.R. 1944 Cal. 190. 

List I, No. 31 .— See (1941) 1 M.L.J. 715. 

List I, No. 34: ‘Federal law’ — Mean- 
ing — Competency op local legislature to 
k tc p teat. Sugarcane Act (1934) op the cen- 
tral legislature. — ‘Federal law’ as u sed in 
Entry No. 34 of List I of Sch. TO of the 
Constitution Act, is either a law made by 


the Federal Legislature after it has come in- 
to existence or a law made by the Indian 
Legislature during the transitional period, 
that is, between the enactment of the Consti- 
tution Act and till Federal. Legislature conies 
into existence, but other existing Indian. Laws 
which were enacted before the Constitution 
Act could not fall within the meaning of the 
‘Federal law 7 as used in the Constitution Act. 
As sugarcane as an agriculture and sugar 
manufacture as an industry are entirely pm 4 * 
vinci&l subjects the Provincial Legislature is 
competent to repeal the Sugarcane Act (1934) 
and to make its own laws about sugarcane 
and sugar as also about sugar factories. 290 
I.C. 536=1942 A. !58=I.L.B. (1942) AU. 
302=1942 JLL.J. 112. 
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extent as is expressly authorised by Part H of this Act, the punishment of persons ftrha 
refuse to give evidence or produce documents before Committees of the Legislature. 

42. Offences against laws with respect to any of the matters in this list. 

43. Inquiries and statistics for the purposes of any of the matters in this list. 

44. Duties of customs, including export duties. 

46. Duties of excise on tobacco and other goods manufactured or produced in TwrH ft 
except-— 

(a) alcoholic liquors for human consumption; 

(&) opium, Indian hemp and other narcotie drugs and narcotics; non-narcotic drugs; 

(o) medicinal and toilet preparations containing alcohol, or any substance included 
in sub-paragraph (b) of this entry. 

46. Corporation tax. 

47. Salt. 

48. State lotteries. 

49 . Naturalisation. 

50. Migration within India from or into a Governor 's Province or a Chief Commissio- 
ner's Province. 


51. Establishment of standards of weight- 

52. Ranchi European Mental Hospital. 

53. Jurisdiction and powers of all Courts, except the Federal Court, with respect to 
any of the matters in this list and, to such extent as is expressly authorised by Part IX 
of this Act, the enlargement of the appellate jurisdiction of the Federal Court, and the 
conferring thereon of supplemental powers. 

54. Taxes on income other than agricultural income. 

l[54-A. The matters specified in the proviso to sub-section (2) of section 142-A of 
this Act as matters with respect to which provision may be made by laws of the Federal 
Legislature.] 

55. Taxes on the capital value of the assets, exclusive of agricultural land, of indi- 
viduals and companies; taxes on the capital of companies; 

66.. Duties in respect of succession to property , other than agricultural land; 

57. The rates of stamp duty in respect of bills of exchange, cheques, promissory 
notes, bills of lading, letters of credit, policies of insurance, proxies land receipts. 

58. Ter minal taxes on goods or passengers carried by railway or air; taxes on railway 
fares and freights. 

59. Fees in respect of any of the matters in this list, but not including fees taken 

in any Court. 


LEG. REF. 

, i Inserted by 3 & 4 Geo. (5, Ch. 5, sec. 2 

unv/i'j' « 

''taferL EnTKxNo. 38. — "Conduct of Rank- 
ing business” — What is— -Scope of clause 38. 
See (1945) 1M.L-J.30; \ 

List I, Item 45 and List*H, Item 48. — 
See 1942 F.C. 33=5 F.L.J. 61=46 C.W.N. 
(F.R.) 38= (1942) 2 M.L.J. 327. “Ex- 
cise” — "Taxes on the sale of goods” 
— Interrelation of. — The term “excise” 
may , have a wider meaning so as to 
Include all duties levied on the consumption 
of excisable commodity at any stage from 
production to sale, but having regard 
to the context in which the expression is 
used and the scheme of the Government of 
India Act, and to avoid conflict "with Item 
•48 in I4st H of Schedule VH, the expres- 
■sion “Duties of excis e” a s used in Item 45 
■of list I of Schedule YU must be construed, 
-as a power to impose duties of excise upon 
<the manufacturer or producer of the ex- 
cisable articles, or at least at the stage of, 
or in connection with, manufacture or pro- 
duction* and that it extends no further. A 
dear distinction exists between the first sale 
and the last sale as the latter is not inti* 
anately connected with the manufacturer or 
producer while the former is. If gi excise” 


should be given the wider meaning, then the 
only taxes that would not amount to excise 
duty and would be left over for the Pro- 
vinces to impose under Item 48 in list H 
would be license fees and certain turn over, 
taxes, which will be merely illusory and 
that could not have been the intention of 
Parliament in using the words “taxes on the 
sale of goods” in Item 48 in list H of Sch. 
VII to the Act. 2 F.L.J. 6=43 C.W.N. 
(F.C.R.) 1=49 L.W. 36=1939 F.C. 1= 
1939 M.L.J. (Supp.) 1. The true dis- 
tinction between an excise duty, sale tax 
and a cess on entry of goods as used in the 
Constitution Act does not consist in ther 
fact that the tax is on goods or that the tax 
is payable by manufacturer or producer but 
it consists in the fact whether the tax is on 
the act of production or on the act of sale 
or on the act of introducing goodB in a par- 
ticular area. Two conclusions follow from 
this that a tax on consumption of goods or 
a tax on purchase of goods whatever else it 
may be, cannot be an excise duty. A-nfl a 
tax on raw produce required by the manu- 
facturer for his manufacture may be an ex- 
cise duty or may be a general tax or may 
be a special tax, .and the fact whether it is 
one or the other will depend upon the true 
nature of the tax in the light of surround* 
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LIST II. 

Pbovincial Legislative List. 

1. Public order (but not including 'the use of His Majesty's naval, military or air 
forces in aid of the civil power) ; the administration of justice; constitution and organi- 
sation of all Courts, except the Federal Court, and fees taken therein; preventive detention 
for reasons connected with the maintenance of public order; persons subject to such 
detention. 

2. Jurisdiction and powers of all Courts except the Federal Court, Vrith respect to any 
of the matters in this list; procedure in Bent and Bevenue Courts. 

3. Police, including railway and village police. 

4. Prisons, reformatories, Borstal institutions and other institutions of a like nature 
and persona detained therein; arrangements with other units for the use of prisons and 
other institutions. 


ing circumstances of each case . The ex- 
pression “excise duty" In entry No. 45 of 
list I, in Sch. VII, Constitution Act, is 
used in a restricted sense so as to allow pro- 
vinces to exercise powers under sale tax 
and cesses on goods without making those 
taxes excise duties in the British sense of 
the word. A.I.B. 1942 A. 150=1942 A.L. 
J. 112=I.L.BL (1942) All. 302. Fees and cesses 
are two forms of special taxation which a Pro- 
vincial Legislature provided it is given autho- 
rity to do so is entitled to resort to in order to 
recoup itself for any special expenditure which 
it has incurred for the benefit of a special 
class of persons against that special Class. 
And the Provincial Legislature may recover 
the whole of this expenditure either by ^levy- 
ing a fee which may be partly recurring and 
partly non-recurring and Tecurring portion 
may be based on monthly payment measur- 
ed on the consumption of goods by the 
payer of fee or by levying a cess or partly 
by levying a fee and partly by levying a, 
cess at its option. The ' imposition of a 
cess under d. (2) of S. 29 of the U.P. 
Sugar Factories Control Act is in the first 
instance a cess within the meaning of Entry 
No. 49 of List H and not a duty of excise 
within the meaning of Entry No. 45 of 
Inst I and if there be any difficulty in re- 
garding it as a cess it can also be treated as 
a fee under Entry No. 54 of List II and 
Entry No. 30 of List IU. The IT. P. 
Sugar Factories Act, Cl. (2) of S. 29 and 
B. 21-A of TJ. P. Sugar Factories Control 
Buies are all intra vires the Provincial Le- 
gislature. 1942 A.L. J. 112=200 I.C. 526 
=1942 A. 156. 

Sch. VII.— lists U and HI — “Agricultu- 
ral land" — Mango grove, if included. 57 L. 
W. 260= (1944) 1 M.L.J. 361. 

Sch. VII, List n, Item I— “Public order" 
— Order restricting movements of person — 
Legality. There is no warrant for constru- 
ing 4 ‘ public order" in Item I of List li ef 
Sch. VH as meaning that only a provision 
for detention and not restriction of movements 
for the purpose of maintaining public order 
could be made. The words “preventive de- 
tention for reasons connected with the main- 
tenance of public order" have been added, 
not to restrict the expression “public order" 
but only because a specific reference was deem- 
ed desirable to that particular aspect of public 


order. 24 Pat. 418= (1945) P.W.N. 239:= 
A.I.B. 1945 Pat. 444. 

List II, Entry No. 21. — The term “de- 
volution" in Entry No. 21 of list XL includes 
the operation of the principle of survivor- 
ship. 73 C.L.J. 415=54 L.W. 22=45 C. 
W.N. (F.B.) 81=4 F.L.J. 1=1941 F.O* 
72= (1941) 2 M.L.J. 12. Bee also 48 C.W* 
N. 759. 

Seh. VH, List U, Entry No. 21 — Scopblof, 
Entry No. 21 should be read and interpreted 
as a whole and in the light of entries Nos, 
7, 8 and IQ of list I H. I.L.B. (1948) 
Bar. (F.O.) 40=I.L.B. (1942) Lah. 628 
46 C. W. N. (F. B.) 61=5 -Fed. 

L. J. 33=A. I. B. 1942 F.O. 27. “Ag- 
ricultural Land" — Test — As the expression, 
“agricultural land" has nOt been defined in 
the Government of India Act, it must be un- 
derstood in the sense which it ordinarily bears 
in the English language. 

Quaere . — Whether for the purposes of thfr 
relevant entries in Lis# U anSl IU of, the 
Government of India' Act it wfll net bfc right 
to take into account the general character of 
the land (as agricultural land) and not the 
use to which it may be put at a particular 
point of time. It is difficult to impute to 
Parlia m ent the intention that a piece of land 
should, so long as it is used to produce cer- 
tain things, be governed by and descend 
according to laws framed under list U* but 
that when the same parcel of land is used to 
produce something else (as often happens in 
this country), it should be governed by and 
descend according to laws framed under list 
IU. I.L.B. (1942) Bar. (F.O.) 40=I.L. 

B. (1942) Lah. 623=;5 Fed.L.J. 33=55 L. 
W. 484=46 O.W.N. (F.B.) 61=A.I.R. 
1942 F.O, 27. Bee also 1943 P.W.N. 73; 

48 C.W.N. 759 (Distinction between agricultu- 
ral and non-agri cultural land) . The words 
“agricultural land" in entry No. 21 are used 
in the same sense as the word “land" in that 
entry, that is to say, the words “agricultural 
land" include rights in or over agricultural 
land and therefore include the rights of a usu- 
fructuary mortgagee in such land. 1945 F. 
L.J. 234=47 P.L.B. 233=A.I,B. 1945 Lah, 
282. Allocation of Lands and Buildings in 
Chief Commissioners Province. Bee I.L.R. 
(1943) Bar. (F.O.) 10=47 O.W.N. (F. 
B.) 34=6 Fed.L.J. 18=A.I.R. 1948 F.O* 
13= (1943) 2 M.L.J. 137. 
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5. Public debt of the Province . 

6. Provincial Public Services and Provincial Public Service Commissions. 

7. Provincial pensions, that is to say, pensions payable by the Province or out of 
Provincial revenues. 

8. Works, lands and buildings vested in or in the possession of His Majesty for the 
purposes of the Province. 

9. Compulsory acquisition of land. 

20. libraries, mnsenms and other similar institutions controlled or financed by the 
Province. 

11. Elections to the Provincial Legislature, subject to the provisions of this Act and 
of any Order in Council made thereunder. 

12. The salaries of the Provincial Ministers, of the Speaker and Depnty Speaker of 
the Legislative Assembly, and, if there is a Legislative Council, of the President and Deputy 
President thereof; the salaries, allowances and privileges of the members of the Provincial 
Legislature; and, to such extent as is expressly authorised by Part III of this Act,' the 
punishment of persons who refuse to give evidence or produce documents before Commit- 
tees of the Provincial Legislature. 

13. Local Government, that is to say, the constitution and powers of municipal corpo- 
rations, improvements trusts, district boards, mining settlement authorities asd other local 
authorities for the purpose of local self-government or village administration. 

' 14. Public health and sanitation; hospitals and dispensaries; registration of births 
and deaths. 

15. Pilgrimages, other than pilgrimages to places beyond India. 

16. Burials and burial grounds. 

17 . [Education, including Universities other than those specified in paragraph 18 
of List I.] 

18. Communications, that is to say, Toads, bridges, ferries, and other means of com- 
munication not specified in list I; minor railways subject to the provisions of List I with 
respect to snch railways; municipal tramways; ropeways; inland waterways and traffic 
thereon subject to Hie provisions of List m with regard to such waterways; ports, sub- 
ject to the provisions in list I with regard to major ports; vehicles other than mechanically 
propelled vehicles. 

19. Water, that is to say, water supplies, irrigation and canals, drainage and embank- 
ments, water storage and water power. 

20. Agriculture, ‘including agricultural education and research, protection against pests 
and prevention of plant diseases; improvement of stock and prevention of animal diseases; 
veterinary training and practice; pounds and the prevention of cattle trespass. 

21. Land, that is to say, rights in. or over land, land tenures, including the relation of 
landlord and tenant, and the collection of rents; transfer, alienation and devolution of 
agricultural land; land improvement and agricultural loans; colonization; Courts of Wards; 
encumbered and attached estates; treasure trove. 

22. Forests . 

, 23.. Regulation of mines and oilfields and mineral development subject to the provi- 
sions ddMAefc I with Tespect to regulation and development under Federal control. 

85* Pretectimi of wild birds and wild animals. 

26. Gas and gasworks. 

27. Trade and commerce within the Province; markets and fairs; money lending and 
money lenders. 

28. Inns and innkeepers. 

29. Production, supply and distribution of goods; development of industries, subject 
to the provisions in List I with respect to the development of certain industries under 
Federal control. 

30. Adulteration of foodstuffs and other goods; weights and measures. 

31. Intoxicating liquors and narcotic drugs, that is to say, the production, manufac- 
ture, possession, transport, purchase and sale of intoxicating liquors, opinm and other 
narcotic drugs, but subject, as respects opium, to the provisions of List I and, as respects 
poisons and dangerous drugs, to the provisions of last HI* 

32. Relief of the poor; unemployment. 

33. The incorporation, regulation, and winding-up of corporations i[not being corpora- 
tions specified in list I or Universities] ; unincorporated trading, literary, scientific, religi- 
ous and other societies and associations; co-operative societies. 

* 34 1 Charities and charitable institutions; charitable and religious endowments. 


LEG. REF. 

1 Substituted by 3 and 4 Geo. 6, ch. 5. 


. XM II, Entries 27 and 29 . — See 197 I. 
618, 


List H, Entry Sl.^See 197 I.C. 618. Po- 
wer to legislate “with respect to intoxicating 
liquors” includes power to prohibit. See 5 F. 
L.J. 17=A.I.R. 1942 F.C. 17 (F.O.)= 
(1942). 2 M.L. J. 6. 
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85. Theatres, dramatic performances and cinemas, but not including the sanction of 

■cinematograph films for exhibition, ' ' * 

86. Betting and gambling. 

37. Offences against laws with respect of any of the matters in this list. 

88. Inquiries and statistics for the purpose of any of the matters in this list. 

39. Land revenue, including the assessment and collection of revenue, the mainte- 
nance of land records, survey for revenue purposes and records of rights, and alienation 
of revenue. 

40. Duties of excise on the following goods manufactured or produced in the Province 
and countervailing duties at the same or lower rates on similar goods manufactured or 
produced elsewhere in India — 

(a) alcoholic liquors for human consumption; 

(5) opium, In dian hemp and other narcotic drugs and narcotics; non-narcotic drags; 

(c) medicinal and toilet preparations containing alcohol or any substance included 
in sub-paragraph (b) of this entry- 

41. Taxes on agricultural income. 

42. Taxes on lands and buildings, hearths and windows. 

43. Duties in respect of succession to agricultural land. 

44. Taxes on mineral rights, subject to any limitations imposed by any Act of the 
Federal Legislature relating to mineral development. 

45'. Capitation taxes. 

46. Taxes on professions, trades, callings and employments, [subject however, to the 
provisions of section one hnndTed and forty two A of this Act-] 1 

47. Taxes on animals and boats. 

48. Taxes on the sale of goods and on advertisements. 

2 [48- A. Taxes on vehicles suitable for use on words, whether mechanically propelled 
or not, including tramcars. 

48-B. Taxes on the consumption or sale of electricity, subject, however, to the pro- 
visions of section one hundred and fifty-four A of this Act.] 

49. Cesses on the entry of goods into a local area for consumption, use or sale there- 
in. 

50. Taxes on luxuries, including taxes on entertainments, amusements, betting and 
gambling. 

51. The rates of stamp duty in respect of documents other than those specified in the 

provisions of List I with regard to rates of stamp duty. • - t 

52. Dues on passengers and goods carried on inland waterways. 

58* Tolls. , (| t 7 f 

54. Fees in respect of any of the matters in this list, but “not including 
in any Court. 

LIST m. 

CONOUEBENT LEGISLATIVE , 

Part I. 

1. Criminal law, including all matters included in the Indian Penal Code at he date 

of the passing of this Act, but excluding offences against laws with respect to any of the 
matters specified in list I or list H and excluding the use of His Majesty’s naval, mili- 
tary and air forces in aid of the civil power. i( 

2. Criminal Procedure, including all matters included in the Code of-Cr^in^j^ijocg- 

LEG-. BEF. - „ Sch. VXT, list I, No. 45, Lie fc H> Nos. 

1 Added by 3 and 4 Geo. 6, ch. 5, sec. 2 49 and 54 and Lisrfc ITT, No. 86. — IF. P. JSu- 

•(B). • gar Factories. Octroi Act, (1988), S. 29 (2) 

2 Added by 3 and 4 Geo. 6 ch. 5, sec. 3. and TJ.P. Sugar Factories Control Boles, 

• , &. 21-A — Ffrrms of special taxation to which 

Sch. VH, list H. Entry No. 34. — f< Chari- Provincial Legislature can resort — Imposition 
tabje institutions” — Meaning of . See. (1945) of cess under S. 29 (2) of TT. P. Sugar 
1 M.L. J. 372. Factories Act, nature of — Act and B. 21-A of 

list H, Entry 48 . — See (1939) 1 M.L. TT.P. Sugar Factories Control Boles not 
J. (Sapp.) 1. tra vires the Provincial Legislature. See 

list H, No. 49: 'Local Abba — Mean- 1942 A.L.d. 112. 
tnq . — The words 'local area' as used in list HI, Item 2 . — ' ' Criminal procedure * * — 
Entry No. 49 of List H have no technical Order under 8. 144, Cr.P. Code — Ordinance 
meaning and they are merely used in the providing for restrictive orders — Legality. An 
dictionary sense of the word and hence it order under S. 144, Cr.P. Code, preventing 
should mean any limited area or any area a person from entering a particular place 
peculiar to a place, and as such factory area comes within the provisions of item 2 of list 
might well, be .regarded as a local area. 1942 III and within the ordinance-making power of 
A.W.B. (H.,C.) 46=1942 O.A. (Supp.) the Governor-General. 24 Pat. 418= (1945) 
94=1942 A.L.W. 81=1942 A.L.J. 112= P.W.N. 239=A.I.B. 1945 Pat. 444. 

T.L.B, 1942 All. 302=1942 A. 156. 
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dure at tie date of the passing of this Act* 

8. Removal of prisoners and accused persons from one unit to another unit. 

4. Civil Procedure, including the law of limitation, and all matters included in the 
Code of Civil Procedure at the date of the passing of this Act; the recovery in a Governor's 
Province or a Chief Commissioner's Province of claims in respect of taxes and other public 
demands, including arrears of land revenue and sums recoverable as such, arising outside 
that Province. 

5 . Evidence and oaths; recognition of laws, public acts and records and judicial pro- 
ceedings. 

6. Marriage and divorce; infants and minors; adoption. 

7. Wills, intestacy, and succession, save as regards agricultural land. 

8. Transfer of property other than agricultural land; registration of deeds and docu- 
ments. 

9. Trusts and Trustees. 

10. Contracts, including partnership, agency, contracts of carriage, and other special 
forms of contract, but not including contracts relating to agricultural land. 

11. Arbitration.. 

12. Bankruptcy and insolvency; administrator-general and official trustees. 

IS . Stamp duties other than duties or fees collected by means of judicial stamps, but 
not including rates of stamp duty. 

14. Actionable wrongs, save in so fax as included in laws with respect to any of the 
matters specified in List I or List n. 

15. Jurisdiction and powers of all Courts, except the Federal Court, with respect to 
any of the matters in this list. 

16. Legal, medical and other professions. 

17. Newspapers, books and printing presses. 

18. Lunacy and mental deficiency, including places for the reception or treatment of 
lunatics and mental deficients . 

19. Poisons and dangerous drugs. 

20. Mechanically propelled vehicles . 

21. Boilers. 

22. Prevention of cruelty to animals. 

23. European vagrancy; criminal tribes. 

24. Inquiries find statistics for the purpose of any of the matters in this Part ef 
this List- 

25. pees in respect of any of the matters in this Part of this list, but not including 
fees taken in any Court. 

Pisa* H. 

26. Factories. 

27. Welfare of labour; conditions of labour; provident funds; employer's liability 

and workmen's compensation; health insurance, including invalidity pensions; old age pen- 
dons. " 

* 28‘. Unemployment insurance. 

~ Trkde Unions; industrial and labour disputes. 

3d. ‘Thb prevention of the extension from one unit to another of infectious or 
contagious diseases or pests affecting men, animals or plants .. 

31. Electricity. 

32. Shipping and navigation on inland waterways as regards mechanically propelled 
vessels, and the rule of the road on such waterways; carriage of passengers and goods on 
inland waterways. 

33. The sanctioning of cinematograph films for exhibition. 

34. Persons subjected to preventive detention under Federal authority. 

35. Inquiries and. statistics for the purpose of any of the matters in this Part of this ■ 
List. 

36. Fees in respect of any of the matters in this Part of this List, but not including 
fees taken in any Court. 

NINTH SCHEDULE. 

* • * # * 

72. The Governor-General may, in cases of emergency, make and promulgate ordi- 


Idsfc IET, Entry No. 4. — ** Civil Proce- 
dure" in the Concurrent Legislative List in 
Sch. VLl to the Government of India Act 
must he held to exclude matters relating to 
jurisdiction and powers of Courts, since 
special provision is made for these matters 
ox the second entry in the Provincial Legis- 
lative List. 69 O.L.J, 573=2 F.L.J. 112 


=43 C.W.N. 913=1939 Cal. 628. 

List III, Entry No. 7s * 4 SUCCESSION"— 
IF INCLUDES PRINCIPLE OF SURVIVORSHIP. 
The word ■ “succession" in Entry No. 7 of 
List HI includes the principle of survivor- 
ship. 73 O.LXT. 415=54 L.W. 22=45 O. 
W.N. (F.R.) 81=4 F.L.JV 1=1941 F.O. 
72r?(1941) 2 M.L.J. 12. 

** f 
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nances for the peace and good government of British India or 
any part thereof, and any ordinance so made shall, for the 
Power to make ordinances in space of not more than six months from its promulgation, have 
cases of emergency. the like force of law as an Act passed by thfi. Indian legisla- 

ture; but the power of making ordinances under this section 
is subject to the like restrictions as the power of the Indian legislature to make laws; and 
any ordinance made under this section is subject to the like disallowance as an Act passed 
by the Indian legislature, and may be controlled or superseded by any such Act- 


Soh. IX, S. 72 — Whether embodies Royal 
Prerogative. When the powers ef the Crown 
have been crystallized in a statute, as they 
have in sec. 72, Sch. 9, the exercise of those 
powers by virtue of the provisions of that 
statute does not constitute an exercise of the 
Royal prerogative, bnt the powers are exer- 
cised by virtue of the authority of the statute, 
S. 72 does not deal with the question of prero- 
gative at all. I.L.R. (1943) Nag. 369=1943 
N.L.J. 311=A.I.R. 1943 Nag. 211. Le- 
gislation by Ordinance and ordinary legisla- 
tion — Difference between. Legislation by or- 
dinance has no doubt been given "the same 
effect as ordinary legislation and the ambit 
as to subject-matter is the same in both cas- 
es. But there are two fundamental points of 
difference: One is that by the very terms of 
S. 72 of Sch. IX the operation of the Ordi- 
nance is limited to a period of six months and 
secondly, it is avowedly the exercise of a spe- 
cial power intended to meet an emergency. 
It is only consistent with the special charac- 
ter of this kind of law making that the res- 
ponsibility’ for it should have been laid on the 
Governor-General whose personal judgment 
and discretion must be taken to be a very im- 
portant factor. It may be that his position 
too cannot be described as that of the ^agent* 
or * * delegate , 9 9 but the very conception under- 
lying the ordinance-making power so "connects 
it with the personal judgment and discretion 
of the Governor-General that the objection 
against delegation to subordinate executive 
authorities of any matter of principal is a se- 
rious one. 47 C.W.N. (F.R.) 41=6 F.L 
J. 79=A.I.R. 1943 F.C. 36=(1943) 2 M.L. 
J. 207 (F.C.). 

( ^Emergen cy * *, Meaning or.— -Per Sen, J. 
— “Emergency” as used in S. 72 of Sch. 

9 is something in existence which calls for 
immediate action. 44 Cr.L.J. 673=A.I.R. 
1943 Cal. 285 (S.B.) See also 1943 Cal. 
377=47 C.W.N. 802. 

Other terms explained. — The words “and 
may be controlled or superseded by any such 
Act** in S. 72, Sch. 9 refer only to a subse- 
quent Act, an Act passed for the purpose of 
controlling or superseding the Ordinance, and 
cannot refer to an Act like the Defence of 
India Act passed previous to the Ordinance in 
a wholly different situation. Therefore, it can- 
not be said that Ordinance 2 of 1942 is con- 
trolled by the Defence of India Act. 1944 
P.W.N. 420=22 Pat. 433=1943 Pat. 245 
(S.B.) . 

Legislation by Ordinance— Matters in 
List II. — The Governor-General has the same 
powers which the -Central Indian Legislature 
C'C-M— 344 


would have had at the time when the parti- 
cular Ordinance is made and promulgated* 
By a declaration of emergency by the Gov- 
ernor-General under sec. 102, the Central 
Indian Legislature acquires the power to le- 
gislate on matters included in List H. If 
the Governor-General makes and promulgates 
an Ordinance after he has declared a grave 
emergency under S. 102, that Ordinance can 
directly deal with matters enumerated in 
List II. The object which Parliament has in 
view was to centralise powers “in the Centre” 
when a grave emergency appeared. . 47 G.W. 
N. 802=AJ.R. 1943 Cal. 37 7 (S3.) j I. 

L. R. (1943) 2 Cal. 1=(1943) 2 MX.J. 207 
(P.O.). 

Emergency — Governor-General is sqlb 
Judge — Recital in preamble. — The Governor- 
General alone is to be the sole judge under- the 
Act of the existence of an emergency and, 
therefore, the mere recital in the preamble 
of the Ordinance that^there was an emergency 
5s enough. 22 Pat. 160=1942 E.L.J. 270= 
23 P.L.T. 737=A.I.R. 1943 Pat. 24 (P. 
B.). 

Declaration op emergency — Court's po- 
wer to go BEHIND. — Whether the Governor- 
General has declared that an'* emer- 
gency has arisen necessitating} an 
Ordinance, the declaration precludes the 
Courts frtmf either inquiring whether 
an emergency exists or whether the Ordinance 
is conducive to the peace and good govern- 
ment of British India and apt to meet the 
emergency. 22 Pat. 565=24 P.L.T. 302= 
A.I.R. 1943 Pat. 346. See aleo (1*946) 1 

M. L. J. 145 (Effect of S. 317 arid Schedule 
IX) . As to scope of Ordinance m a ki ng po- 
wers and list H subjects eee (1944) 2 M.L. 
J. I67l46Bom.L;B. 50; (1943) 2 MT.L.J. 
463 . Whether there was any emergency jus- 
tifying the makihg of an Ordinance by the 
Governor-General is a matter falling entirely 
within the province of the Governor-General, 
and is not open for examination by the Courts. 
The sole Judge of this is the Governor-General 
and his decision is final. 23 Pat. 457 =A. 
I.R. 1944 Pat. 373. See also I.L.R. (1943) 
Ear. 449= A. I.R. 1944 Sind 1 (F.B.). 

Legislation by Ordinance — Provision in 
Ordinance that its validity oannot be 
challenged, Per Mitter, J. — The Governor- 
General under S. 72 of the Act cannot legslate 
on matters on which the Central Indian Legis- 
lature cannot legislate. The only different 
is that an emergency must exist (or wnwji 
he is the sole judge) before he can embark 
on legislation by Ordinance, ana the l egato - 
tion must be for the peace and good Govern- 
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THE GOVERNMENT OF INDIA (AMENDMENT) ACT, 1929. 

(2 & 3 Geo. 6, Chapter, 66). 

fist September, 1939. 

An Act to amend the 1 Government of India Act, 1935. 

Be it enacted by the King’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of the same, as follows: — 
Amendments as to Pro- 1. (l)After section one hundred and twenty- 
ciamations of Emergency. e ix 0 f the Government of India Act, 1935, there shall 
26 and 27, Geo. 6. 0. 2. jje inge^d the following section: — 

“126-A. Where a ‘Proclamation of Emergency is in operation whereby 
the Governor-General has declared that the security of India is threatened 
by war— 

( 0 ) the executive authority of the Federation shall extend to the giving 
of directions to a Province as to the manner in which the executive authority 
thereof is to be exercised, and any directions so giveif shall for the purposes of 
the last preceding section be deemed to be directions given thereunder; 

(6) any power of the Federal Legislature to make laws for a Province 
with respect to any matter shall include power to make laws as respects a Province 
conferring powers and imposing duties, or authorising the conferring of powers 
and the imposition of duties, upon the Federation or officers and authorities of 
the Federation as respects that matter, notwithstanding that it is one with res- 
pect to which the Provincial Legislature also has power to laws; 


ment of British India. But whether the 
particular provisions which he chooses to en- 
act would promote peace or good Government 
is a matter which is entirely within his judg- 
ment. The propriety of the particular piece 
of legislation cannot he questioned by any 
outride body . But he cannot act in. excess of 
the powers conferred on him by Parliament. 
Subject to what ha? been indicated above he 
cannot make a provision in his Ordinance that 
the validity of its provisions or a particular 
provision therein shall not be challenged in 
Courts of Judicature in India on the ground 
of ultra vires his powers, Such a provirion 
would he illegal and would be discarded by 
Courts on the principle that he would thereby 
l) t- a ? le T» t0 v. extend P° wer to make laws 
7* never ^tended for him. 

47 G.W.N. 80a=A.I.B. 1943 Cal. 877 (S. 

1 

ORDINANCE — ItoROSPECPITTE OPERATION— If 
<IAN be orvEN —Governor-General has power to 
f?VSjr H?"*" Wg«B ■*> Ms Ordinance . 
T> \ 802 =A.I.B. 1943 Cal. 377 (S. 

■ ) - The exercise of the ordinance making 
*6 Government of India Art 
Ia “ t ^ m *"» ways: (1) by the 
limitation, as to the circumstances in which it 

<>> h y ** limitation 
TO tothe tune durag which any measure so 

remam 1“ operation. The ex- 
Mtsnce of an emergency is a condition prece- 
l»Aw 5 16 o^sroiso of the power. It is mis- 
leading to assume that the Ordinance making 


authority enjoys plenary powers of legisla- 
tion and then seek to deduce therefrom the 
inference that it must have the power to en- 
act a provision with retrospective operation. 
Assuming that the ordinary legislature can 
pass a “retro-active” law, it would not neces- 
sarily follow that the Ordinance making au- 
thority must also have ihe power to pass a 
'retro-active ’ law. 6 P.L.J. 151=48 O.W. 
N. (F.B.) 1=A.I.B. 1943 E.C. 75=(1943) 
S M.L.J. 468 (E.C.). 

Leoislatjon bv Ordinance-Potto op Gov- 
botor-General to moot* act op Indian Le- 
gislature. Per Special Bench ( ZhmdTcar , J . 
contra).— The Governor-General hy creating a 
repugnancy by the provisions ofan Or dinance 
promulgated hy him under S. 72 can in ef- 

T^i w** 07 ? T an A °t ot the Indian 

c-^islature, hut he cannot directly repeal or 
amend it by an Ordinance.. 47 C.W.N. 802 
=A.I.B. 1943 Cal. 377 (8.B.). Powers of 
Governor-General to promulgate Ordinance— 
— Grtoauwe (H of 1942) 

1 alidaty. See 45 Bom.L.B. 323 (E.B.). 
Amendment of ordinance by ordinakee-An 

natl? 1 w iS* 13 “ or^Mhoe. I.L.B. 
(1945) Nag. 809=1945 N.L.J. 491 . 

P0WXRS tome Letters Pa- 

edhT^T M ordinance pass- 

* Governor-General in cases of emer- 

w?.r d6r sec - 72 ( 8eh - I3f ), may curtail or 
hmit the powers of the High Court under the 

270— *4 ?y® n t> 22 Pat. 160=1942 P.L.T 
Z70=A.I.B. 1943 Pat. 24 (F.B.) 
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INDIA (PROCLAMATION OF EMERGENCY) ACT, 1946. 


[9 and 10 Geo. 6 , Chapter 123 .] 

An Act to amend the Goventfnent of India Act , 1935 , as respects the effect of Proclamations 
of Emergency under section one hundred and two of that Act 


[14th February , 1946. 

Be it enacted by the King’s most Excellent Majesty, by and with the advice 
And consent of the Lords Spiritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the same, as follows : — 


i. In sub-section (1) of section one hundred and two of the Government of 
. , _ . India Act, 1935 (which enables the Central Legislature, 

of oSSSSSrf'SSS Act, , where , a Proclamation of Emergency is in force to make 
jog- laws» for a Province or any part thereof with respect 

to any of the matters enumerated in the Provincial 
Legislative List), after the words “ enumerated in the Provincial Legislative List 9 * 
there shall be inserted the words 6 4 or to make laws, whether or not for a Province 
or anypart thereof, with respect to any matter not enumerated in any of the Lis ts 
in the Seventh Schedule to this Act.” 


2. (1) Subject to the provisions of this section. 

Commencement and transi- this Act shall be deemed to have come into operation 
tional provision. on the commencement of Part III ©f the government 

of India Act, 1935. 


(2) Where, before the passing of this Act, a High Court in British India 
has given a judgment or made a final order in any civil proceedings involving a 
question as to the validity of any law, ordinance, order, bye-law, rule or regulation 
passed or made in India, any party to the proceedings may, at any time within 
ninety days from the passing of this Act, apply — 


(a) where an appeal from the judgment or order has been decided by the 
FgAmbA. C ourt, to the Federal Court; and 

( 4 ) m ahf '&tKcir ease I r% ,, a» HigIi Court, 


for a review of the proceedings in the light of the provisions of this Act, and the 
Court to which the application is made shall review the proceedings accordingly 
and make such order, if any, varying or reversing the judgment or order previously 
given or made, as may be necessary to give effect to the provisions of this Act : 

Provided 'that, on any such application, the Court may make such order as 
to the costs of the application and of the proceedings as may be just, and, where 
. it varies or reverses the original judgment or order, may order any party in whose 
favour the variation or reversal operates to pay to any party adversely affected 
by the variation or reversal such compensation as may be just for any loss 
sustained by him which is attributable to anything reasonably done by him in 
reliance on the original judgment or order. 


■cally propelled or not, including tramcars. * . , 

48-B. Taxes on the consumption or sale of electricity, subject, however, 
to the provisions of section one hundred and fifty-four-A of this Act.” 


Seo. 2 . — Pending suit filed- in British Indi- 
an Court before Government of India Act, 
1935 in respect of property situate in India 
and Burma— Separation of Burma Jurisdic- 
tion to try suit after separation, not taken 


awav as regards property in Burma. I.L.R. 
(1942) Mad. 376=5 Fi&.L.J. (H.O.) 14= 
55 L. w. 45 =A.I.B. 1042 Mad. 614= (1942) 
U M.L.J. 187. 
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(3) After section one hundred and fifty-four of the Act, there shall be 
inserted the following section : — 

“154-A. Save in so far as any Federal law may otherwise provide, no 
Esemptioiifl from taxes Provincial law or law of a Federated State shall 
on electricity. impose, or authorise the imposition of, a tax on the 

consumption or sale of electricity (whether produced' 
by a Government or other persons) which is — 

(a) consumed by the Federal Government, or sold to the Federal Gov- 
erhment for consumption by that Government ; or 

(1) consumed in the construction, maintenance or operation of a Fede- 
ral Railway by the Federal Railway Authority or a railway company operat- 
ing that Railway, or sold to that Authority or any such railway company for 
consumption in the construction, maintenance or operation of a Federal Rail- 
way; 

and any such law imposing, or authorising the imposition of, a tax on 
the sale of electricity shall secure that the price of electricity sold to the Federal 
Government for consumption by that Government, or to the Federal Railway 
Authority or any such railway company as aforesaid for consumption in the 
construction, maintenance or operation of a Federal Railway, shall he leas by 
the amount of the tax than the price charged to other consumers of a substan- 
tial quantity of electricity.” 

• Amendments of Ss. 88 (1) At the end of sub-section (3) of section 

80 and 90. * eighty-eight of the principal Act there shall be insert- 

ed the following proviso: — 

“Provided that, for the purposes of the provisions of this Act relating 
to the effect of an Act of a Provincial Legislature which is repugnant to an 
Act of the Federal Legislature or an existing Indian Law with respect to a 
matter enumerated in the Concurrent Legislative List, an ordinance promul- 
gated under this section in pursuance of instructions from the Governor-Gene- 
ral, acting in his discretion, shall be deemed to he an Act of the Provincial 
Legislature which has been reserved for the consideration of the Governor- 
General and assented to by him. ” 

(2) For the proviso to sub-section (1) of the said section eighty-eight 
there shall be substituted the following proviso: — 

“Provided that the Governor — 

(a) shall exercise his individual judgment as respects the promulgation 
of any ordinance under this section, if — 

(i) a Bill containing the same provisions would under this Act have 
required his or the Governor-General’s previous sanction to the introduction 
thereof into the Legislature ; or 

(«) an Act of the Provincial Legislature containing the same provisions 
would under this Aet have been invalid unless, having been reserved for thd 
required his or the Governor-General’s previous sanction to the introduction 
pleasure, it had received the assent of the Governor-General or of His Majes- 
ty; and 

v . ( 6 ) shall not without instructions from the Governor-General, acting in 

his discretion, promulgate any such ordinance if — 

(i) a Bill containing the same provisions would under this act have 
required the Governor-General’s previous sanction for the introduction thereof 
into the Legislature; or 

(ii) he would have deemed it necessary to reserve a Bill containing the 
same provisions for the consideration of the Governor-General; or 

(iii) an Act of the Provincial Legislature containing the same provisions 
would under this Aet have been invalid unless, having been reserved 
for the consideration of the Governor-General or for the signification of His 



S.7] 


India and Burma (Misc, Amends.) Act, 194.0. 


2749 

Majesty’s pleasure, it had received the assent of the Governor-General or of His 
Majesty. 

. (®) the proviso to sub-section (4) of section eighty-nine, and the pro- 

"viso to sub-section (3) of section 90, of the Principal Act, after the words 4 4 re- 
pugnant to an Act of the Federal Legislature” there shall be ins erted the 
words or an existing Indian Law with respect to a matter enumerated in the 
Concurrent “Legislative List.” 

5. At the end of section two hundred and two of the principal Act there 
shall be inserted the following sub-section: — 

“ (2) If the office of any other judge of the Federal Court becomes vacant, 
t, , . or if any such judge is appointed to act temporarily 

puisnT judges' 9 of ” the 'rede- as Chief Justice of India or is by reason of absence, 

ral Court. or for any other reason, unable to perform the duties 

of his office, the Governor-General may in Tna discre- 
tion appoint a judge of a High Court who is duly qualified for appointment as a 
judge of the Federal Court to act temporarily as a judge of that Court, and the 
person so appointed shall, unless the Governor-General in his discretion think s fit 
to revoke his appointment, be deemed to be a judge of the Federal Court until 
some person appointed by His Majesty to the vacant office has entered on the 
duties thereof, or until the permanent judge has resumed his duties. ” . 

6. For the proviso to sub-section (1) of section two hundred and nineteen 

Amendment of s. 219 °f the principal Act (which enumerates the Courts 

(1) . in British India which are to be deemed to be High 

Courts for the purpose of that Act) there shall be 
substituted the following proviso : — 

“Provided that, if p rovision has been made, whether before or after the 
commencement of Part III of this Act — 

(a) by His Majesty by Letters Patent for the establishment of a High 
"Court to replace any Court or Courts mentioned in this sub-section; or 

(b) by the appropriate Legislature in India for the establishment of a 
Chief Court to replace the Judicial Commissioner’s Court in the North-West 
Frontier Province, or the J udicial Commassioner ’s Court in Sind, 

then, as from the establishment of the new Court, this section shall, have 
effect as if the new Court were mentiemed^erem in lieu of the Court or Courts 
so replaced”. 

Amendment of Legisla- 7. (1) For paragraph 17 of the Provincial 

tive Lists with, respect to Legislative List there shall be substituted the 
universities . . following paragraph:— 

“17. Education, including Universities other than those specified In 
paragraph 13 of List 1. ” 

(2) The Federal Legislature shall hot by vhrtrte of ‘paragraph 33 of the 
Federal Legislative List (which relates to corporations and in particular, to 
Corporations, whether trading or not, with objects not confined to one unit), and 
the Provincial Legislature shall not by virtue of paragraph 33 of the Provincial 

■ Legislative List (which relates to other corporations) have power to make any 
law with respect to universities, and accordingly — 

(a) at the end of the first of those paragraphs, there shall be added the 
words “but not including Universities”; and 

(i) in the second of those paragraphs, for the words “other than corpo- 
Tations specified in List I” there shall be substituted the words “not being 
corporations specified in List I or Universities”. 

(3) This section shall come into operation ’ on the first day of April 
^nineteen hundred and forty. 
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THE GOVERNMENT SAVINGS BANK AOT (V OF 1873). 


S. i 


Year. 

No. 

Short title. 

Amendments. 

*873 

■ 

The Government Savings 

Bank Act, 1873. 

Repealed in part, XII of 1873 ; XVI of 1874; 
XII of 1891. 

Amended, XIII of 1916; XVII of 1917; XVI 
of 1923 ; II of 1943. 


CONTENTS. 


Preamble. 

PrelMmnary . 

Sections. 

1. Short title. 

Local extent* 

2. [Lepetiled.] 

3. Interpretation clans? . 

Deposits belonging to the Estates of 
deceased Persons, 

4. Payment on death, of depositor. 

5. Payment to be a discharge. 

Saving of right of executor. 

Saving of right of creditor. 

6. Security for due administration. 

7. Power to administer oath. 

Penalty for false statements. 

* 8. Deposit when excluded in computing 
Court-fees. 


Sections . 

9 . Act not to apply to deposits belonging 
to estates of European soldiers or deserters. 

Deposits "belonging to Minors . 

10. Payment of deposits to minor qt 
guardian. 

11. Legalisation of life payments hereto- 
fore made. 

Deposits belonging to Lunatics. 

12. Payment of deposits belongings to> 
lunatics . 

Deposits made by married women. 

13. Payment of married women’s depo- 
sits . 

Pules. 

14. Eules regulating certificates under 
S. 8, and payments under S. 10, 12 or 13. 


[28 th January, 1873. 

An Act to amend the Law relating to Government Savings Banks. 
Whereas it is expedient to amend the law relating to lie payment of de- 
posits in Government Savings Banks; It is hereby 
enacted as follows: — 

Preliminary. 

1 , Thi- A ei may be called The Government 
Savings Banks Act, 1873. 

2 . It extends to the whole of British India. 

[Commencement.] Bep. by the BepeaUng Act, 1874 ( XVI of 1874.) 

2 . [Bepedl of Act XXVI of 1855] Bep. by the Bepealmg Act, 1873 ( XII 
of 1873) . 

Interpretation clause. 3. In this Act — 

“depositor” means a person by whom, or on whose behalf, money has 
berai heretofore, or shall he hereafter, deposited in a Government Savings Bank; 
and “deposit” means money so deposited: 

1 [“Secretary” means, in the' case of a Post Office Savings Bank, the Post 
Master-General appointed for the area in which the Savings Bank is situate:] . 

[“minor” means a person who is not deemed to have attained his majo- 
rity under the Indian Majority Act, 1875.] [Subs,, by Act XIII of 1916) . 
Deposits belonging to the Estates of deceased Persons. 

4 . If a depositor dies and probate of his will or letters of administration 
Payment on dea th of do- hiB estate or a succession certificate granted under 
ositor. th’; Ipnian Succession Act, 1925 (XXIX of 1925), 

is not within three months of the death of the depo~ 


Preamble. 

Short title. 
Local extent. 


LEG-. BEP. every person empowered to manage a Gov- 

1 Substitutes by Act XVT of 1923 for the eminent Savings Bank, 
original definition, vis., “Secretary” includes | 
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sitor produced to the Secretary of the Government Savings Bank in which the 
deposit is, then — 

(a) if the deposit does not exceed five thousand rupees, the Secretary 
may pay the same to any person appearing to him to be entitled to receive it 
or to administer the estate of the deceased, and 

(i) within the aforesaid limit of five thousand rupees, any officer employ- 
ed in the management of a Government Savings Bank who is empowered in 
this behalf by a general or special order of the Central Government may, to 
the extent to which he is empowered by such order and subject to any general 
or special orders of the Secretary in this behalf, pay the deposit to any person 
appearing to him to be entitled to receive it or to administer the estate.] (Sub- 
stituted by Act II of 1943) . 


Payment to be a & 5. Such payment shall be a full discharge from 

tiiarge. all further liability in respect of the money so paid: 

But nothing herein contained precludes any executor or administrator, or 
Saving of right of ese- other representative of the deceased, from recovering 
enter. from the person receiving the same the amount 

remaining in his hands after deducting the amount of 
all debts or other demands lawfully paid or discharged by him in due course of 
administration. 

And any creditor or claimant against the estate of the deceased may recover 
his debt or claim out of the money paid under this 
Saving of right of ere- Act or *[• * *] 2 Act No. XXVI of 1855 to any 
d * tor ’ person, and remaining in his hands unadministered, 

in the same manner and to the same extent as if the latter had obtained letters 
of administration of the estate of the deceased. 

6. The Secretary of any such Bank 8 [or any officer empowered under 
section 4] may take such security as he thinks neces- 
Security for due admi- sary fj. om m j person to whom he pays any money 

w tMm * under section 4 for the due administration ,of the 

money so paid, 

and he may assign the said security to any person interested in such 


administration. 

7. For the purpose of ascertaining the righs of the perton claiming to be 
u . 1lLL ;. L v ll u „„.t, entitled as aforesaid, the Secretary of any such Bank 
8 [or any officer empowered under section 4] may take 
evidence on oath or affirmation according to the law for the time being relating 
to oaths and affirmations. 

Any person who, upon such oath or affirmation, makes any statement 
which is false, and which he either knows or believes 
Penalty for false state- to be false or does not believe to be true, shall be 
ments - deemed guilty of an offence under section 198 of the 


Indian Penal Code. 

8. Where the amount of the deposit belonging to the estate of a deceased 
depositor does not exceed 4 [three thousand rupees], 
Deposit when excluded in gueh amount shall be excluded in computing the fee 
computing court-fees^ chargeable, under the Court-Fees Act, 1870, on the 

probate, or lettersof administration, or certificate (if any), granted in respect 
of his property : . 


T.raa kef. 

1 The words “the said ’ 9 repealed by Act 
XU of 1891. 

2 Act XXVI of 1855 repealed by S. 2 
of this Act. 

s The words “or any officer empowered 


under S. 4“ inserted by Act XVI of 1923, 
S. 4. 

< The words “three thousand rupees’* 
were substituted for the w ords “one 
thousand rupees'’ by Act XVjlJl of 191?. 
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Provided that the person claiming such probate or letters or certificate 
exhibit to the Court authorised to grant the same a certificate of the amount 
of the deposit in any Government Savings Bank belonging to the estate of the 
deceased. Such certificate shall be signed by the Secretary of such Bank, and 
the Court i»h*n receive it as evidence of the said amount. 

9. Nothing hereinbefore contained applies to 
Act not to apply to depo- money belonging to the estate of any European Offi- 
sits' belonging to estates of cerj non-commissioned °ffi cer or soldier dying in Her 
European soldiers or deser- jj a j es ty’ s service in India, or of any European who, 
teTS - at the time, of his death, was a deserter from the said 

service. 

Deposits "belonging to Minors . 

10 Any deposit made by, or on behalf of, any minor may be paid to him' 
Payment of deposits to personally if he made the 1 deposit, or to his guardian 

Jinlr ox guardian: for his use if the deposit was made by any person 

other than the minor, together with the interest ac- 
crued thereon. 

The receipt of any minor or guardian for money paid to him under this 
section shall be a sufficient discharge therefor. 

11 All payments of deposits heretofore made to minors or their guardians 

by any Secretary of a Government Savings Bank 
Legalization of like payments shall be deemed to have been made in accordance 
heretofore made. ^ith law. 

Deposits belonging to Lunatics. 

Payment of, deposits belong- 12. If any depositor becomes insane or other- 
ing to lunatics. wise incapable of managing his affairs, 

and if such insanity or incapacity is proved to the satisfaction of the 
Secretary of the Bank in which his deposit may be, 

such Secretary may, from time to time, make payments out of the deposit 
to any proper person, 

and the receipt of such person, for money paid under this section, shall 
be a sufficient discharge therefor. 

Where a committee or manager of the depositor’s estate has been duly 
appointed, nothing in this section authorizes payments to any person other than 
such committee or manager. 

Deposits made by Married Women. 

13. A ■by deposit made by or on behalf of a married woman, or by or .on 
behalf of a woman who afterwards marries, may be 
Payment of married women’s paid, to her, whether or not the Indian Succession 
'-deposits. Act, 1865, section 4, applies to her marriage ; and her 

receipt for money paid to her under this section shall be a sufficient discharge 
therefor. 

Buies. 

14. All certificates under section 8, and all pay- 
ments under section 10, section 12 or section 13, shall 
Rioirs regulating certificates res p ec tively granted and made by the Secretary 

-under^ action lo^a or^T* of the Bank, subject to such rules consistent with this 

-under section to, i 3 . ^ ^ ^ Government ^ frQm ^ to 

time, prescribe. 

THE GOVERNMENT SEAL ACT (III OP 1862). 1 

Short title given, Act XIV of 18 Q 7 . 

Declared in* force throughout British India except as regards the Scheduled Districts Act 
4 XV of x 874 .)>S,g. ■ 

LEG. BEE. 1 862” . See the Indian Short Titles Act, 1897 

l Short tltl©! “The Government Seal Act, (XIV of 1897). For Statement of Objects 
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[28 th February, 1862. 

An Act to amend the law relating to the we ,of a Government Seal. 
Whereas it is expedient to adapt the law relating to the use of a Govern- 
ment seal to the present form of the Government in 
reamti e. India; It is enacted as follows.' — 

Whenever it is required by any Regulation of a Local Government or by 
x - a [any Act of the Central Legislature] that the 

"OffSrvlJ’f “ se ^, instead of seal of the Bast India Company shall be affixed on 
seal Of East ind.a Company. behalf Qr by ^ authority of ^ Government to any 

instrument or document, it shall be lawful, if the seal is to be affixed on behalf 
or by the authority of a Provincial Government to affix in lieu of the seal of 
the East India Company a seal bearing the designation of such Provincial Gov- 
ernment or, if the seal is to be affixed on behalf or by the authority of the 
8 [Central Government] a seal bearing 4 [the inscription “Government of India” 
or “Government of the Federation of India”] and such instrument or docu- 
ment so sealed shall to all intents and purposes be as valid and effectual as if 
the seal so used had been that of the East India Company, 8 

THE GOVERNMENT SECURITIES ACT (X OF 1920). 

See Sec-deities Act (X of 1920) . 


THE GOVERNMENT TRADING TAXATION ACT (HI OF 1926). 

[24#A February , 1926. 

An Act to determine the liability of certain Governments to taxation in British 
India in respect of trading operations. 

Whereas it is expedient to determine the liability to taxation for the 
timfl Twing in force in British India of the Government of any part of His 
Majesty’s Dominions, exclusive of British India, in respect of any trade or 
business carried on by or on behalf of such Government; It is hereby enacted as 
follows: — 

Short title and commence- 1. (1) This Act may be called The Govebn- 

ment. MENT TbADING Taxation ACT, 1926. 

(2) It shall come into force on such date as the Central Government 
may, by notification in the Official Gazette, appoint. 


and Reasons of the Bill which became Act 
Ht of 1862, see Calcutta Gazette, 1862, p. 
466. For proceedings in Council relating to 
the Bill, see ibid., Supplement, pp. 28 and 71. 

1-2 Substituted for “any Act of the Governor- 
■General of India in Council” by A.O., 1937. 

s Substituted for “Government of India’ by 
A.O., 1937. . . 

4 Substituted for the inscription ‘Govern 
ment of India’ by A.O., 1937. . . 

s “Legislation on this subject was origin- 
ally suggested in order to meet a difficulty 
respecting the seal to be used under Act XT jl 
of 1838 (for the registration of coasting ves- 
sels in the Bombay Presidency). Sec. 8 of 
that Act requires that certificates of regisjjp’ 
•‘shall be sealed with the seal of the Eastern 
nom'Dairv. 7 and die Government of Bombay 
SSSSUV their law officers that no offier 
seal could properly he used for sueh certm- 
cates until some Act should be P*s&d 
cribing the seal to be used in lieu of the seal 
of the East India Company* .” 

Seo. 1.— The Government Trading ' Taxa- 

C.C.M.— 345 


tion Act 1 falls within the legislative powers 
conferred by sec. 65 of the Government of 
India Act, and is therefore intra\ trtfcwr the 
Government of India, I,LJ& , r ( 794$) Bom. 
391=Jt3 JWL3. &=Wl 30om..p3; 1980 
AJuJ. Jl Sm. T&e Government 

Trading Taxation Act applies wherever a Gov- 
ernment specified in the Act, t.e., a Domi- 
nion Government, including the Government! 
of a Native Indian State, carries on a busi- 
ness anywhere. There is no justification for 
holding that the ^ Act is confined to business 
carried on in British India. The title, pre- 
amble and the operative part of sec. 2 of die 
Act make it perfectly clear that it applies to 
every case in which a Dominion Government 
is carrying on a business, and when that hap* 
pens, the Dominion Government is liable to 
Indian income-tax as though it were a com- 
pany. I.L.R. (1941) Bom. 391=1,941 Bom. 
93, Applicability to , Tehari State Govern 


ment Trading Taxation Act of 1926, is ap- 
plicable to the Tehari State, 1930 A.L.J. 
579=1930 A. 389. 
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2 . ( 1 ) Where a trade or business of any kind is earned on by or on behalf 
of the Government of any part of His Majesty’s 
Liability of certain Govern- Dominions, exclusive of British India, that Govern- 
ments to taxation in respect ment shall, in respect of the trade or business and of 
of trading opera ons. all operations connected therewith, all property occu- 

pied in British India and all goods owned in British India for the purposes there- 
of, and all income arising in connection therewith, be liable — 

(a) to taxation under the Indian Income-tax Act, 1922, in the same man- 
ner and to the same extent as in the like case a company would be liable ; 

(1) to all other taxation for the time being in force in British India in 
the same manner as in the like case any other person would be liable . 

(2) For the purposes of the levy and collection of income-tax under the 
Indian Income-tax Act, 1922, in accordance with the provisions of sub-section 
(1), any Government to which that sub-section applies shall be deemed to be a 
company within the meaning of that Act, and the provisions of that Act shall 
apply accordingly. 

(3) In this section the expression “His Majesty’s Dominions” includes 
any territory which is under Bis Majesty’s protection or in respect of which a 
mandate is being exercised by the Government of any part of His Majesty’s 
Dominions. 


Sec. 2. — The effect of the Act is to and to 
the definition of "company” in sec. 2 (6) of 
the Indian Income-tax Act, so as to include a 
Dominion Government deemed to a be a com- 
pany under Act III of 1926 and where Do- 
minion Government is carrying on a business 
anywhere, it is liable to British Indian In- 
come-tax Act in respect of the income, pro- 
fits and gains of that business which accrue 
or arise or are received in British India, as if 
it were a company working under like circum- 
stances under the Income-tax Act. I.L.B. 
(1941) Bom. 391=43 - BomX.R. 84=1941 
Bom. 93. Where the sale of forest produce 
grown In a Native State was arranged in Bri- 
tish. India and the money was received in Bri- 
tish India and what was done in the State it- 
self was merely the acceptance of the offer 
of the purchaser, held,' that the transactions 
of sale amounted .to "Trading in British 
India* within the meaning of sec. 2. 1980 
A.L.J. 579=1930 A. 389. Where a Native 
State, sold timber grown in its territory in 
two . places in British India and the income so 
derived was sought to be assessed to income- 
tax, held, that the income was not in the na- 
ture of capital and that it was assessable to 
income-tax. 1930 A.1U. 579=1930 A. 389. 
Though the Government Trading Taxation 
Act came into force only in April, 1926, the 
Government of a Native State carrying on 
business in British India is liable to assess- 
ment in respect of transactions which took 
place in the previous year. 1930 A. 389. 
The income from the investments made by a 
Native State Bank of a part of its surplus 
funds in the Government of India Securities 
must be held to be profits from the business 
of the bank received in British India and as 
such taxable tinder the Indian Income-tax Act 
by reason of the Government .Trading Taxa- 
tion Act. A property situate* in British India, 
taken over by such a Native State Bank from 


a debtor who is a subject of that State, in 
part satisfaction of a loan advanced to him, 
is not property occupied in British India for 
purposes of the business, but the income deri- 
ved from such property is income arising in 
connection with such business and in that sense 
falls to be taxed under the Indian Income-tax 
Act. Profits made by such a bank on the 
sale of its investments in Government of India 
Securities, being the surplus realised by it 
over the cost price of such investments, which 
are not appropriated as accretions to capital 
but treated as profits, are assessable to income- 
tax under the Income-tax Act. I.LJK. (1941) 
Bom. 391=43 Bom.L.B. 84=1941 Bom. 93. 

Sec. 2 (1) (a). — There is no justification 
for the view that the Government Trading 
Taxation Act is confined to business carried 
on in British India. There are no words in 
the Act confirming the operation of sec, 2 to* 
trades or businesses carried on in British 
India. The words of the section are quite 
general in their terms. The Patiala State 
Bank, owned and controlled by the Maharaja 
of Patiala who constitutes the government of 
that State had its head office and all branches 
in Patiala, and it did not carry on business 
in British India. But in the year ending 81st 
^arch, 1935, the Bank collected and received! 
m British India through the hands of its 
agents sums representing the interest on cer- 
tain Government of India securities that it 
had acquired in the course and for the purpose 
of its business and also a substantial sum of 
money representing the profits accruing to it in 
respect of the sale at a profit of various in- 
vestments similarly acquired. All these 
of money represented profits or gains of the 
Bank's business for the year in question and 
were sought to be assessed to income-tax 
under sec.^ 2 (1) (e) of the Government Trad- 
ing Taxation Act. Held, that sec. 2 of tha 
Act applied to the business of the bank al- 
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GRADING — THE AGRICULTURAL PRODUCE (GRADING AND 
MARKING) ACT (I OP 1937). 

[Amended by Act XIII off 1942 and Act XX of 1943] . . 

[24 th February, 1937; 

An Act to provide for the grading and marking of agricultural *[and other ] 

produce. 

Whereas it is expedient to provide for the grading and marking o£ 
agricultural 1 [and other] produce; It is hereby enacted as follows: — 

1. (1) This Act may be called The 

Short title and extent. Agricultural PhotocM (Grading and Marking) 

Act, 1937 . 

(2) It extends to the whole of British India, including British 
Baluchistan and the Sonthal Parganas but excluding Burma. 

Explanations 2 - In -^ ct > unless the contrary appears 

p 1 ' from the subject or context, — 

(а) “agricultural produce” includes all produce of agriculture or 
horticulture and all articles of food or drink wholly or partly manufactured 
from any such produce, and fleeces and the airing of animals; 

(б) “counterfeit” has the meaning asigned to that word by S. 28 
of the Indian Penal Code.; 

(c) “covering” includes any vessel, box, crate, wrapper, tray or 
other container; 

(d) “grade designation” means a designation prescribed as indi- 
cative of the quality of any scheduled article ; 

(e) “grade designation mark” means a mark prescribed as repre- 
senting a particular grade designation; 

(/) “quality”, in relation to any article, includes the state and condi- 
tion of the article; 

(g) “prescribed” means prescribed by rules made under this Act; 

(h) “scheduled article” means an article included in the Schedule; and 

(i) an article is said to be marked with a grade designation mark, if 
the article itself is marked with a- grade designation mark or any covering 
containing or label attached to such article is so marked. 

3. The Governor-General in Council ropy. 
Prescription of grade desig- after preT i 0Xls publication by notification in the 

nati0ns ‘ Gazette of India, make rules — 

(a) _ fixing grade designations to indicate the quality of any scheduled 

article ; 

(b) defining the quality indicated by evety gtstde designation ; 

(©) specifying grade designation marks to represent particular grade 
designations; 

(<£) authorising a person or a body of persons, subject to any pres- 
cribed conditions, to mark with a grade designation mark any article in res- 
pect of which such mark has been prescribed or any covering containing or 
label attached to any such article; 

(e) specifying the conditions referred to in clause (d) including in 
respect of any article conditions as to the manner of marking, the manner in 
which the article shall be packed, the type of covering to be used, and the 
quantity by weight, number or otherwise to be included in each covering; 


LEGKEEF. . 

1 Inserted by Act X I u. of 1942. 

though it was carried on exclusively in the 
State of Patiala, and the income, profits or 


gains were therefore liable to income-tax ‘in 
British India. 46 C.W.N. 101=1944 A.L. 
J. 63=70 I.A. 202=IX.B. (1944) Bom. 

33=46 Bom.L.B. 207=A.I.B. 1943 P.C. 

181= (1943) 2 MX.J. 565 (P.C.). 
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(/) providing for the payment of any expenses incurred in connec- 
tion -with the manufacture or use of any implement necessary for the repro- 
duction of a grade designation mark or with the manufacture or use of any 
covering or label marked with a grade designation mark, 1 [or with measures 
for the control of the quality of articles marked with grade designation marks 
f r^ninfKng testing of samples and inspection of such articles or with any publi- 
city work carried out to promote the sale of any class of such articles] ; and 
( g ) providing for the confiscation and disposal of produce marked 
otherwise than in accordance with the prescribed conditions with a grade de- 


signation mark. 

Penalty for unauthorised 
marking with, grade designa- 
tion mark. 


4. "Whoever marks any scheduled article 
with a grade designation mark, not being authorised 
to do so by rule made under S. 3 , shall he punisha- 
ble with fine which may extend to Es. 500 . 


5 . "Whoever counterfeits any grade designation mark or has in his 
possession any die, plate or other instrument for 
Penalty for counterfeiting the purpose of counterfeiting a grade designation 
grade designation mart. mark shall be punishable with imprisonment which 

may extended to two years, or with fine, or with both. 


6. The Governor-General in Council, after such consultation as he 
thinks fit of the interests likely to be affected, may 
Extension of application of by notification in the Gazette of India declare that 
Act. the provisions of this Act shall apply to an article 

of agricultural produce not included in the Sche- 
dule, 2 [or to an article other than an article of agricultural produce] and on the 
publication of such notification such article shall he deemed to be included in 
the Schedule. 


THE SCHEDULE. 

(See peo&on ,) 

j. Fruit. 

3. Vegetables. 

«• j 

4. Dany produce. 

5. Tobacco. 

6. Coffee. 

7. Hides and skins. 

THE GUARDIANS AND WARDS ACT (VIII OP 1890).* 


Year. 1 No. Short title. 1 Amendments. 


1890 VIII The Guardians and Wards Repealed in part, XIII of 1898, s 18; 

Act, 1890. VI of 1900, s, 48; V of 1908; I of 1938. 

Repealed in part and amended, IV of 
1926; Amended, XVII of 1939. 

M1GL BCp». ‘ Hid., 1890, Pt. VI, pp. 33 and 45. 

1 Inserted by Act XX o f 1943. * For Civil Rules of Practice made 

2 Inserted by Act HQ of 1942. by the High Court, Madras, under 

8 For . Statement of Objects and Reasons, the Code of . Civil Procedure and certain 

see Gazette of India, 1886, Pt. V, p. ‘ 77 ; other Acts, for observance by the subordinate 
for Report of Select Committee, see ibid, 1890, Civil Courts of the Presidency except the 
Pt. V, p. 77 and for Debates in Council, see Madras Small Cause Courts, pee Port St 
1886,' Supplement, pp. 419 and 666; George Gazette, 1905, Supplement, p. 1. 
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THE GUARDIANS AND WARDS ACT (VIII OP 1890)- 
CONTENTS. 


CHAPTER I. 

Preliminary. 

Sections, 

1. Title, extent and commencement. 

2. [Repealed.] 

3. Saving of jurisdiction of Courts of 
Wards, and Chartered High Courts. 

4. Definitions. 

4- A. Power to confer jurisdiction on sub- 
ordinate judicial officers and to transfer pro- 
ceedings to such officers. 

CHAPTER n. 

Appointment and Declaration of 
Guardians. 

5. Power of parents to appoint in case of 
European British subjects. 

6. Saving of power to appoint in other 


7. Power of the Court to make order as to 
guardianship. 

8. Persons entitled to apply for order. 

9. Court having jurisdiction to enter! aui 
application. 

10. Form of application. 

11. Procedure on admission of application. 

12. Power to make interlocutory order for 
production of minor and interim, protection of 
person and property. 

13. Hearing of evidence before making of 
order. 

14. Simultaneous proceedings in different 
Courts. 

15. Appointment or declaration of several 
guardians. 

16. Appointment or declaration of guardian 
for property beyond jurisdiction of the Court. 

17. Matters to be considered by the Court 
in appointing guardian. 

18. Appointment or declaration of Collec- 
tor in virtue of office. 

19. Guardian not to be appointed by the 
Court in certain cases. 

CHAPTER IH. 

Duties, Rights and Liabilities of Guar- 
dians. 

General. 

20. Fiduciary relation of guardian to 
ward. 

21. Capacity of minors to act as guardians. 

22. Remuneration of guardian. 

23. Control of Collector as guardian. 

Guardian of the person . 

24. Duties of guardian of the person. 


Sections. 

25. Title of guardian to ec&tocfyr of ward. 

26. Removal of ward from jurisdiction. 

Guardian of property . 

27. Duties of guardian of property. 

°.8. Powers of testamentary guardian. 

29. Limitation' of powers of guardian of 
property appointed or declared by the Court* 

30. Voidability of transfers made in con- 
travention of sec. 28 or sec. 29. 

31. Practice with respect to permitting 
transfers under sec. 29. 

32. Variation of powers of guardian of 
property appointed or declared by the Court. 

33. Right of guardian so appointed or de- 
clared to apply to the Court for opinion in 
management of property of ward, 

34. Obligations on guardian of property 
appointed or declared by the Court. 

34-A. Power to award remuneration for 
auditing accounts. 

35. Suit against guardian where adminis- 
tration bond was taken. 

36. Suit against guardian where adminis- 
tration bond was not taken. 

37. General liability of guardian as trustee. 

Termination of Guardianship. 

38. Right of survivorship among joint 
guardians. 

39. Removal of guardian. 

40. Discharge of guardian, 

41. Cessation of authority pf guardian.^ 

42. Appointment of successor to guardian 
dead, discharged or removed. 

CHAPTER IV. 

SuromOTtfAL > PacPtoiptfrSi 
■ 43. Orders for regulating Corttfact Or pro- 

ceedings of guardians, and enforcement of 
those* orders. 

44. Penalty for removal of ward from 
jurisdiction. 

45. Penalty for contumacy. 

46. Reports by Collectors and Subordinate 
Courts. 

47. Orders appealable. 

48. Finality of other orders. 

49. Costs. , _ n , , . 

50. Power of High Cburi: to make rules. 

51. Ap£Kdabil5ty of Act 16 guardians al- 
ready appointed by Court. 

52. {Repealed.] 

53. [ Repeal ed.] 

THE SCeBsDIJLE, — [Repealed.] 


[21 st March > 1890* 

An Act to consolidate and amend the law relating to Guardian and Ward. 
Whereas it is expedient to consolidate and amend the law relating to guardian 
and ward ; It is hereby enacted as follows : — 

CHAPTER I. 

Preliminary. 

Title, extent and commence- I. (i) This Act may be called The GUARDIANS 

ment. AND Wards Act, 1890 . 


Seo. 1: General. — Difference between the 807=24 I.G. 290 (P.C.). The provisions 
old Act (Act XL of 1858) and the present of the Code will apply to proceedings under 
Act. 19 0. 301. Act is exhaustive. 80 M. this Act unless the contrary is expressly de- 
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(a) It extends to the whole of British India, inclusive of [* 
British Baluchistan ; and 

(3) It shall come into force on the first day of July, 1890. 
a. [Rtptal.] Rep by the Repealing Act (I of 1038), S_2and Sch. 


*Y 


LEG. RES’. 

1 The 'words “Upper Burma, and ” w ere 
repealed by the Burma Laws Act (X XI I of 
1898), S. 18 and Sch. V. 

dared therein. . 7 P<B« 1898. Nature of 

proceedings under the Act- See 107 I.C. 606. 
Proceedings under the Act cannot be attack- 
ed for lack of formality and precision of 
procedure which the 0. P. Code exacts from 
a Court in India in suit properly so called. 

44 A. 587=1922 A. 338. The exercise of 
parental jurisdiction in guardianship matters 
by a District Judge cannot be guided by 
hard and fast rules, and if the order passed 
is on the whole a reasonable one, it will not 
be interfered with on appeal. 44 A. 587. 

A guardian cannot be appointed to the pro- 
perty of the minor member of an undivided 
Hindu family possessed of no separate pro- 
perty. A guardian of the person of such a 
minor may be appointed. 19 B. 809 (P. 

• B.). See also 54 B. 75; 43 P.R. 1909= 

1 I.C. 745; 25 A. 407’; 30 B. 152. As to 
necessity for sanction of Court for marriage 
of minor, see 28 S.L.B.' 75. Admission by 
guardian or by collector as representing the 
Court of Wards will not necessarily bind the 
minor. 14 P. 70. 

Powers of High Court. — The High Court 
lias the power to appoint a guardian for an 
infant or his estate, irrespective of the Act. 

16 B. 636. See also 1913 M.W.N. 906=21 
I.C. 545 ; 54 B. 75. The powers and the 
jurisdiction of the Court, vested in it cannot 
be ousted by any agreement ‘of the parties. 

4 Bom.L.B. 963. Jurisdiction of the Dis- 
trict Court in regard to minors is confined 
only to the powers expressly conferred on it 
by the Guardians and Wards Act. 40 B. 
600=18 Bom.L.B. 582. Guardian— Ap- 

pointment of— Infant residing out of the 
Ordinary Original Civil Jurisdiction of the 
High Courtr— Powers of the High Court. See 
57 O, 533. The powers conferred upon the 
District Court are totally dissimilar to its 
powers as a Court of- Ordinary* Civil Jurisdic- 
tion and so an order purporting to be made 
under the Act which is not warranted by its 
•provisions cannot be considered as a decree 
in a suit. 36 M. 89=13 I.C. 251n=22 M.L. 
J- 193. Hiere is nothing in the Act to pre- 
vent the Court from making a declaration 
that a person appointed by will is the guar- 
dian of a minor. 3 M.L.J. 182. When 
a matter of guardianship is before the Court 
under the Act, it is incumbent on the Court 
to hear such evidence as the parties desire to 
put before. Where it does not do so the 
High Court can interfere in revision. 34 C. 
W.N. 763=1931*0. 59. 

ot J usiSDiOTioN. — In dealing with 
3nh 'dffitod^ bf illegitimate chaUdren, the 


Courts tn England are governed by equitable 
rules and exercise equitable jurisdiction. One 
of these rules is that the desire 
of the mother of an illegitimate child as to 
its custody is primarily to be considered. 5 
Bur.L.T. 164=17 I.C. 926. This equit- 
able rule should be adopted in the case of 
parties in this country, neither the father 
nor the mother has any absolute right to the 
custody of their illegitimate child. 17 I.C. 

926. The Disrict Court should not assume 
direct responsibility under the Act for the 
marriage of minors for whom a personal 
guardian has been appointed. 98 P.B. 1914 
=27 I.C. 381 (22 B. 509, Poll.). There is 
no provision in the Act authorising the Court 
to compel a person in possession of a minor's 
property to hand it over to the person ap- 
pointed guardian. 13 I.C. 386. The 
scheme of the Act is to entrust the District 
Court, with the duty of looking after the wel- 
fare of the minor's person and property and 
for this purpose, gives it power to appoint a 
guardian. The guardian is really the hand 
of the District Court and is to act under its ■ 
advice (control and constant supervision). 

The enforcement of rights or claims of the 
ward or against the ward is left to be regu- 
lated by ordinary proceedings by suits and 
the Act does not provide any machinery for 
decisions upon or enforcing any such claims 
though so far as the guardian is concerned, 
the District Court is vested with very wide 
disciplinary powers over him in order that it 
may enforce the orders passed against him 
under the Act- 36 M. 39=22 M.L.J. 193= 

13 I.C. 251. Agency tracts — Ex parte order 
of agent appointing guardian of infant — Ap- 
peal lies to High Court. 18 M. 227. A 
mandatory order directing the defendant to 
take possession of the persons of infants and 
bring them back to India, should not be made, 
as, if the minor resisted the defendant, it 
would expose him to a proceeding under a 
writ of habeas corpus. 38 M. 807=41 I. A. 
314=27 M.L.J. 30 (P.C.). Unauthorized 
alienation by a cerificate guardian in excess 
of the powers is void. 18 C. 259 (doubted in 
24 C. 265=1 C.W.N. 453). See Notes 
under sec, 31, infra. Orders apparently 
under this Act made without jurisdiction — 
Proceedings not had bona fide, orders in — 
Consent obtained by judicial pressure — Judge, 
no arbitrator, see 16 C.W.N, 444. Courts 
' have a discretion to appoint a person other 
than the one who on the ground of relation- 
ship may have a prior claim. 5 M.L.T. 208=4 
I.C. 1117. Effect of Act on inherent juris- 
diction of Court* 19 C.W.N. 84. In en- 
quiry under the Act, interest of minor to .b® 
the predominant consideration in . maki n g the 
order— Protracted enquiry unnecessary, 249 
P.L.’R: 'l914; ! 1 ,J 
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3. This Act shall be read subject to every enactment heretofore or here- 
after passed relating to any Court of Wards by x [any 
competent legislature, authority or person in British 
High Courts. India] ; and nothing in this Act shall be construed to 

affect, or in any way derogate from, the jurisdiction 
-or authority of any Court of Wards, or to take away any power possessed by 
1 [any High Court established in British India by Letters Patent]. 

Definitions. * * In this Act, unless there is something repug- 

nant m the subject or context, — 

(1) “minor ” means a person who, under the provisions of the Indian 
Majority Act, 1875, is to be deemed not to have attained his majority: 

(2) “ guardian ” means a person having the care of the person of a minor 

■or of his property, or of both his person and property: 


LEG-. BEE. 

1 Substituted by A . 0 . , 1037 . 


Habeas Corpus. — A Mahomedan wife, 
divorced by her husband, who seeks to recover 
■custody of a child of about 4 years, as its 
lawful guardian under the Mahomedan Law, 
from her husband, should seek her remedy 
not under sec. 491, O.P. Code, but under 
the Guardians and Wards Act, which is a 
special Act dealing with a special subject, 
Le. % the subject of minors. When the remedy 
under the Guardians and Wards Act is open, 
the High Court will not exercise its decre- 
tionary power under sec. 491, Cr.P. Code, 
which is only a general power in the nature 
of a, habeas corpus. 1934 A.L.J. 946=1035 
A. 55. 

Who can apply, and for what purpose. — 
Any friend of the minor can invoke the 
protection of the Court in case of a minor 
being ill-treated, but a stranger must satisfy 
the Court that welfare of the minor would be 
better secured by removing the father from 
the lawful custody. 64 I.C. 576=23 Bom. 
L.B. 1225. Thus in castes not permitting 
widow-remarriage where infant girls are mar- 
ried, a stranger cannot successfully deprive 
the father of the custody of the infant 
daughter who is about to be given in mar- 
riage. 23 Bom.L.B. 1225. There is no 
machinery under the Act to work out the 
right of the mother tinder Muhammadan Law 
to visit her child in the custody of the father 
as guardian, 59 I.C. 562=13 Bur.L.T. 86. 
The provisions of the Act should not be put 
in force in order to enable a husband to get 
possession of the person of his wife. 67 I. 
C. 882=3 P.L.J. 293. See o&o Notes under 
sec. 25, infra. It is well settled that the 
manager of a joint Hindu family is regarded 
■as guardian of then interest in the co-parce- 
nary property of all the minor members of 
the family and therefore no certificated guar- 
dian can be appointed for such minor. 1936 
O.W.N. 354=1936 Oudh 270. 

Sec. 3. — Appellate Court, power or, to 
make ad interim order appointing guardian. 

3 C.L.J. 29 (28 C. 734, B>.) Foil, in 38 0. 
927i=3 C.L.J) 67. A minor cannot sue 
through a next friend for possession of the 
property from 1 the defendant, which the latter 
claims to hold as tie jwe guardian. The 


proper remedy is to apply for appointment 
of guardian of property under this Act. 21 
Nag.L.B. 75=1925 N. 328. See also 112 
I.C. 873; 57 C. 533. 

Sec. 4 (2). — The word “guardian” is used 
in a very wide sense and does not necessarily 
mean a guardian duly appointed or declared 
by Court. Any person who has the care of 
the person of the minor is a guardian of the 
person and any person who has the care of the 
property of the minor is a guardian of the 
property within the meaning of the Act. 54 
A. 128=1932 A.L.J. 21=1932 A. 215. The 
word “guardian” as defined in S. 4 (2) ' U 
a very wide term and must include a father, 
who is admitted on all hands and in every 
system of law to be the natural guardian 
of his children; ,apd the word C care* in the 
definition includes ,the constructive custody of 
the father though the is r«nnhi^wiih 
another person . where"' ${jjr \ a 

Mahomedan, sent his mindr daughter along 
with his wife to his mother-in-law and after 
the death of the wife there, the daughter 
continued to live with the maternal grand- 
mother for nine years, still, the father is 
the guardian of the minor as she is in his 
constructive custody. 1935 O.W.H. 1096= 
1935 Oudh 492 (F.B.). A de facto guar-, 
dian is a guardian within S. 4 (21 and is 
removed from guardianship under S. 7. (2) 
by the Court's o^der, ^appointing guardian. 

51 I.C. 236=^6 It. L.J. 189: A de facto 
guardian is & 'guardian' "Within the meaning 
of S. 4 (2) and oil His removal or discharge 
the Court has power under B. 41 (3) to 
requite" him to deliver any property in his 
possession or control belonging the ward. 
1938 N.L.J. 202=1938 Nag. 399. Person 
holding the property of the minor's share 
by virtue of a certain alleged will must be 
deemed to have been a person having the 
care of the minor's property and therefore 
within S. 4 (2). 1934 L. 323. 

Sec. 4 (2) and (3): “ Guardian * '-—Mean- 
ing. — From the definitions of “guardian” and 
“ward” as given in S. 4, it appears that 
the word “guardian” is of general import 
and includes natural and testamentary guar- 
dians appointed by Court. 27 A.L.J , 1248 
=1929 A. 879=52 A. 110, and even de facto 
guardians. See also 36 Bom.L.B. 668= 
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(3) “ Ware* 9 means a minor for whose person or property, or both, there 
is a guardian : 

(4) 46 District Court 99 has the meaning assigned to that expression m the 
Code of Civil Procedure, and includes a High Court in the exercise of its ordinary 
original civil jurisdiction : 

1 [ ( 5 ) “ the Court 99 means — 

(а) the District Court having jurisdiction to entertain an application under 
this Act for an order appointing or declaring a person to be a guardian ; or 

(4) where a guardian has been appointed or declared in pursuance of any 
such application — 

(i) the Court which, or the Court of the officer who, appointed or declared 
the guardian or is under this Act deemed to have appointed or declared the guardian ; 
or 

(ii) in any matter relating to the person of the ward, the District Court 
having jurisdiction in the place where the ward for the time being ordinarily resides 
or 

(c) in respect of any proceeding transferred under S. 4-A, the Court of the 
officer to whom such proceeding has been transferred.] 

(б) 66 Collector 99 means the chief officer in charge of the revenue adminis- 
tration of a district, and includes any officer whom the Provincial Government, 
by notification in the Official Gazette, may, by name or in virtue of his office, 
appoint 2 to be a Collector in any local area, or with respect to any class of persons, 
for all or any of the purposes of this Act : 

(7) ce European British subject 59 means an European British subject as 
defined in the Code of Criminal Procedure, 1882, and includes any Christian of 
European descent ; and 

(8) " prescribed 99 means prescribed by rules made by the High Court 
under this Act. 

8 [4-A. (i) The High Court may, by general or special order, empower 

any officer exercising original civil jurisdiction sub- 
Power to confer jurisdiction ordinate to a District Court, or authorise the Judge 
on subordinate judicial officers of any District Court to empower any such officer 

to such officers^ pTOCCG ^ suboidinate to him, to dispose of any proceedings under 

this Act transferred to such officer under the provisions 

of this section. 

(2) The Judge of a District Court may, by order in writing, transfer at 
any stage any proceeding under this Act pending in his Court for disposal to any 
officer subordinate to him empowered under sub-section (1). 

(3) The Judge of a District Court may at any stage transfer to his own 
Court or to any officer subordinate to him empowered under sub-section (1) any 
proceeding under this Act pending in the Court of any other such officer. 


LEG. BEE. 

1 Substituted by Act XV of 1926, S. 8. 

2 For appointments of Collectors under this 
sub-section in — 

(1) the Presidency of Bombay, see the 
Bom. B. & O., Vol. I. 

(2) the United Provinces of Agra and 
Qudh, see U.P. List of Local B, 80 O., Vol. 
I. 

The powers of the Local Government under 
this sub-section have been delegated to the 
Commissioner in Sind. Vide Notification No. 
3458, dated 17tK May, 1899, Bom. Govt. 
Gazette,. 1899, Pt. Lp. 686. 

» Inserted by Act XV of 1926, S. 2. 

1934 B. 311; 1938 Nag. 399. A charitable 
V 1 llo fc^ l < person , within the meaning 
cr s. 4 (2j 'sttuTit b&mot be appointed 


guardian of the property of a minor. 1930 
C. 397—58 C. 15. 

Sec. 4 (3). — ‘Ward’ as defined in S. 4 

(3) is wide enough to include every, minor 
who has a guardian, even though the guar- 
dian may not be apopinted under the Act* 
1935 O.W.N. 1096^=1935 Oudh 492 (IVR). 

Seo, 4 (5). — Minbrs who had left before 
the institution of the /suit for England and 
were living there, were not “ordinarily resi- 
dent 9 K in the district and hence were beyond 
the jurisdiction of the District Court. 38 M. 
807e=41 I.A. 314e=27 M.L.J. 30 (P.O.). 
Under the Act a suit inter partes is not the 
form of procedure prescribed for proceed- 
ings in a District Court. 38 M. -807 (P.C.). 

Seo. 4 (5) (h) («),-— <*Eor the time being 
ordinarily Te&des 9 9 — Interpretation . See 40 
P.t.B. 64. 
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(4) When any proceedings are transferred under this section in any case 
in which a guardian has been appointed or declared, the Judge of the District 
Court m ay, by order in writing, declare that the Court of the Judge or officer to 
whom they are transferred shall, for all or any of the purposes of this Act, be deemed 
to be the Court which appointed or declared the guardian.] 

CHAPTER II. 


Appointment and Declaration of Guardians. 


5. (1) Where a minor is an European British sub- 

Power of Parents to appoint ject, a guardian or guardians of his person or property, 
sub’ects ° f European ® ritish or both, may be appointed by will or other instrument 
su je ' to take effect on the death of the person appointing, — 

(a) by the father of the minor, or 

(b) if the father is dead or incapable of acting, by the mother. 

(2) Where guardians have been appointed under sub-section (1) by both 
parents, they shall act jointly. 


6. In the case of a minor who is not an European British subject, nothing 
« . - . . . in this Act shall be construed to take away or derogate 

in cas es? appom an y p 0Wer to appoint a guardian of his person 

or property or both, which is valid by the law to which 

the minor is subject. 


Power of the Court to 
make order as to guardianship. 


7. (1) Where the Court is satisfied that it is 

for the welfare of a minor that an order should be 
made — 


Sec. 7: Apppointment of Guardian. — 
Under the Act, it is open to a Court to ap- 
point a guardian of the properties of a minor 
even though the minor is not entitled to pre- 
sent possession of these properties. 70 I. 
C. 360=14 L.W. 706. Such appointment 
will not interfere, with the right of the per- 
sons to possession of the proper#® as exe- 
cutor or trustee or otherwise. 7& I.O. 360. 
Where owing to disputes between rival claim- 
ants, there is likelihood of the property being 
lost, a guardian should immediately be ap- 
pointed. 96 1.0. 283. Appointment of 
person who has not applied as guardian not 
proper. 107 I.O. 397. An order appoint- 
ing a husband as guardian of his minor wife 
cannot be- passed in disregard of the Civil 
Court’s decree that he cannot have the cus- 
tody of her person until she attained majo- 
rity. 2 Lah.fi.J, 509. The provisions of 
the Act should no#* be enforced to enable* a 
husband to get possession of his wife which 
he lias failed to do by execution of the de- 
cree obtained by him for restitution of con- 
jugal rights. 57 I.O. 882 (2). Once the 
power of tie Court is invoked, it is its duty 
as soon as any dispute about the guardian- 
ship of the minor’s property or any allegation 
of detriment to the minor’s interest result- 
ing from such dispute is properly brought to 
its notice to set aright the matters in the in- 
terests of the minor and appoint a proper 
person as his guardian. 64 I.O. 438. The 
conception of a dual guardianship is by itself 
not repugnant to law and there may be cases 
where there are more than one guardian. 
The guardianship of a father or a mother 
does not cease while the minor child is in the 
C.C.M. — 346 


possession of another person who has been 
lawfully entrusted with the care and custody 
of such minor by the father or mother. 
There is nothing in law to prevent the father 
017 the mother of a minor, who may be his or 
her lawful guardian for the time being from 
entrusting lawfully the care ahd custody of 
such minor to more than one person at a 
time. 15 Pat. 817t=18 Pat-L.T. 535=1937 
Pat. 263. 

Considerations for the Court in appoint- 
ing Guardians. — The law does not make it in- 
cumbent upon the Court to grant every appli- 
cation for guardianship.. The welfare of the 
minor is the sole criterion in deciding whe- 
ther a guardian should be appointed or 
not. 42 I.C. 191=90. PXJt. 191?; 19 I. 
C f 783=118 PX.R. ‘19 fltt; I.G 507. See 

also 33 LC. 77=19 M.L.T. 294 (Personal 
law of the minor should also be considered) . 
A person can apply for the appointment of 
another guardian under S. 7, though an 
order of removal under S. 39 is not obtain- 
ed. 104 I.C. 562=1927 Oudh 516. See 
also 41 P.L.R. 12; 1940 All. 315. Where 
the dispute is as to the validity of the 
marriage of the minor and the matter is 
not free from difficulty, the Court should 
refer them 'to a regular suit. 1927 Oudh 
516. An order of appointment of a guar- 
dian to a minor can only be made on the 
sole ground of Welfare of the minor; the 
Court cannot go against the will of the 
minor especially when he is old enough to 
form an intelligent opinion. 11 I.C. 478= 
196 P.W.R. 1911. It is dear that before 
making an order on an application under 
sec. 7 the Court ought to insist on evidence 
showing that the order is in the best in- 
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(a) appointing a guardian of his person or property, or both, or 


terest of the ward or child. It is not 
competent for the Court to make an order 
in advance, but the Court is bound to con- 
sider whether the applicant is the proper 
person to have the custody of the child. 
I.L.R. (1941) Bom. 488=43 BomX.R. 615= 
1941 Bom. 344. The appointment of a guar- 
dian of a minor cannot be settled by an 
agreement between the contesting appli- 
cants for guardianship. The Court has to 
consider the welfare of the minors on evi- 
dence before it and not to pass judgment 
in accordance with the terms of a compro- 
mise. It is the duty of the Court to con- 
sider whether or not the compromise is in 
the interests of the minor. 1940 L. 9=41 
P.L.R. 678. See also 1 41 Bom.L.R. 625= 
1939 Bom. 367. Where it appeared that 
the appointment of the elder sister of the 
minor as his guardian would promote his 
welfare and the minor who was aged 14 
was also in favour of such an appointment. 
Held, that the sister should be appointed 
guardian of the person of the minor in 
preference to a philanthropic body such as 
the Society for the protection of children 
in India. 58 G 15=1930 C 397. See also 
35 C.W.N. 158=1931 C. 563. It is not 
proper for a Court to appoint a guardian of 
a person of a minor who is at least over 
17 years old, as he comes of age very soon. 
The order of appointment would simply de- 
prive him of his right to manage his own 
affairs for three years more. It is not for 
the Courts to moralize on the advantage of 
keeping a youth under tutelage for a lon- 
ger period than the law ordinarily contem- 
plates. 182 I.C. 992=1939 Lah. 221. See 
otro 27 M.L.J. 30=41 I.A. 314=38 M. 807 
(F.C.). A Court should not entertain an 
application for a guardian to be appointed* 
for a minor where the previous arrange- 
ments are quite satisfactory. 101 I.C. 259. 
Where there is nothing established against 
a father except that he and his wife are 
on bad terms and living apart, he is entitled 
to the custody of his child. 18 L.W. 173 
=1924 M. 45. As to the nature of the 
father's right, see 83 I.C 308=1925 L. 250. 
See also 10 Mys.L.J. 156 (following 46 A. 
706). Immorality of father is not by it- 
self a disqualification. 10 Mys. L. J. 156; 
nor change of religion. 41 I.C. 571. The 
fact ‘that he at one time agreed to allow the 
child tq remain with the mother is imma- 
terial as it is a revocable agreement. 1925 
L. 250. So also leaving child even with 
a mere friend* 96 T.C. 617=1926 A. 687. 
A mother should be left undisturbed as re- 
gards the guardianship of her minor girl, 
where there is no property to be adminis- 
tered by the Court and a statutory guardian 
is unnecessary. 84 P.R, 1915=31 T.C. 237. 

■ The re-marriage of a mother is not a suffi- 
ckwE reason to deprive her of the custody 
of hef ob^dfen. The question in cases of 


guardianship always is whether it is for the 
welfare of the minor to appoint a guardian. 
28 I.C. 507=36 P.W.R. 1915. When the 
mother of a minor is managing the affairs 
of her son properly, no guardian need be 
appointed. 60 P.W.R. 1913=19 I.C 783. A 
mother is in the absence of the father, the 
proper guardian for the person and pro- 
perty of a minor, until the contrary is 
proved. 19 I.C. 428. As to right of a step- 
mother for guardianship, see 134 I.C. 596= 
‘ 1931 O. 326. 'Where no charge of waste or 
mismanagement had been proved, the mere 
desire of the relatives of the minor is not 
a sufficient reason for depriving the widow- 
ed mother of her recognized claim to be 
the guardian of her minor child’s property. 
68 I.C 474. The appointment of the minor’s 
paternal aunt as guardian is proper, when 
it is proved that the mother is living in open 
adultery and has borne children of such 
connection. 23 I.C. 938. An uncle should 
not be preferred specially when he is sepa- 
rate and was not on good terms with the 
minor’s father during his lifetime. 19 I.C. 
428. The fact that one seeks the assistance 
of her relatives in the management of the 
property is not objectionable. 19 I.C. 428. 
The Guardians and Wards Act contemplates 
only the appointment of an individual as 
guardian. The appointment of a Society or 
its Secretary as such as guardian is invalid. 
The Secretary may however be appointed 
in his individual capacity. 35 C.W.N. 158= 
1931 C. 563. See also 58 C. 15=1930 C. 
397. It is against intention of the Act that 
any one residing out of British India should 
be appointed guardian of the person of a 
minor, as the Court cannot exercise its pro- 
per control over such a guardian. (22 M. 
L.J. 68, Foil.) 54 M. 758=1931 M. 478= 
60 M.L.J. 615. See also 1940 Pesh. 14; 18 
-Lah. 426=1937 Lah. 797. 

Interference with Legal Rights of 
Guardianship. — A Court can both in equity 
and under the Adt interfere with the legal 
rights of guardianship of the parents. 41 
I.C. 571=11 S.L.R. l^the welfare of the 
children should priqBafr be considered. 
The Court should a aBFta in what would be 
for the welfare of the minors, whether any 
of them was sufficiently advanced to make 
an intelligent preference, what means were 
at the disposal of such parents to provide 
for them in future, and whether the father 
would under altered circumstances be able 
to provide a fit home for his children. 41 
I.C. 571. If the father is not able to pro- 
vide a fit home, he should be held to be 
not fit to be the guardian. The provisions 
of the Act are in no way limited by the 
English practice. English decisions cannot 
be considered to have any authority in 
India when dealing with a conflict between 
Hinduism - and Jslajtn*. Change of religion by 
itself does- not , necessarily render a father 
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(b) declaring a person to be such a guardian, 
the Court may make an order accordingly. 


unfit to be the guardian of his minor chil- 
dren. 41 I.C 571. Whether the ‘ general 
rule that a child should follow the religion 
of the father could apply without qualifi- 
cation to a case where the religion has been 
newly adopted by the father and is not that 
in which the child was bom or reared. 41 
I.C 571. 

Effect of Order. — An order appointing 
a guardian is final (subject to any other 
order passed in appeal) even if it was made 
under a misapprehension of the case. 52 
I.C. 831=73 P.R. 1919. Appointment of 
guardian of person and property of a minor 
under the Act means removal of natural 
guardian. 50 I.C. 580; 42 I.C. 505=6 L.W. 
760. When a guardian is appointed by 
Court for minor’s property no other person, 
not even the de facto guardian, can legally 
bind the minor's estate. 37 M. 38=2H M. 
L.J. 1077=12 I.C 568. 

Per Das , /. — The appointment of a person 
other than the natural guardian under S. 7 
(1) implies under S. 7 (2) of the Act the 
removal of the natural guardian, and such 
removal under S. 7 (2) results in a perma- 
nent cessation of his powers under S. 41 of 
the Act The powers of the natural guar- 
dian do not revive upon the removal or 
death of the guardian appointed, even if no 
successor is appointed by the Court in his 
place. When a natural guardian is passed 
over and the Court appoints another person 
as guardian, that is only on the footing 
that he is unfit, and has, by his unfitness, 
forfeited his natural rights. It does not 
matter in the least whether the unfitness is 
found because of positive misconduct or 
waiver or any other cause, or whether it is 
established on contest or admitted or im- 
plied from conduct, (e.g.) by failure or 
refusal to act dr consenting to somebody 
else being appointed. The Court takes the 
control and management of the person and 
property of the minor out' of his hands and 
places it in the hands of a person of its 
choice. This guardian so appointed by the 
Court is but of the Court, and 

through that agSwjj^the Court representing 
the Crown controls Stad manages the person 
and property of the minor. The death or 
removal of this agent' of the Court cannot 
bring any merit to the superseded natural 
guardian and cure bis unfitness. It ifiay 
be that when on the death or removal of a 
guardian appointed by the Court the ques- 
tion of the - appointment of a successor 
crops up; the superseded father or mother 
may again pray for his or her appointment 
but that he or she may do, not on the basis 
of his or her rights as natural guardian, for 
those rights have ceased, but only as a per- 
son related to the minor and interested in 
his welfare, and he or she must satisfy the 
Court that the unfitness has ceased. If he 
or she so satisfies the Court and is ap- 


pointed, it is not on the basis of a revival 
of his or her power as natural guardian 
at all. 50 C.W.3ST. 129. 

Ancestral Property. — No guardian can 
be appointed in respect of a Hindu minor’s 
undivided ancestral property. 46 I.C. 815 
[25 A. 407 (P.C.), Foil:]. See also 140 

I. C. 198=1932 C 730. But also 59 G 
570=138 LG 739=1932 C. 502 and cases 
cited therein (High Court can appoint such 
guardian under powers conferred by Letters 
Patent). See also 1933 M. W. N. 1293; 36 
C.W.N. 769=1932 Cal. 730 (Guardian can 
be appointed only when the minor who is 
a member of joint Hindu family governed 
by Mitakshana law is shown to have separate 
property of his own) . 

Trust Property. — No guardian in respect 
of trust properties can be appointed under 
S. 7; nor can sanction be granted under 
S. 29 to sell the properties. Such a sale is 
invalid. 23 M. L. J. 267=42 I.C. 273. A 
right to a portion of the income of . the 
trust properties does not vest the properties 
in the beneficiary so as to attract the provi- 
sions of Ss. 7 and 29 of the Act 23 M.L. 

J. 267. 

Security. — A conditional order "that upon 
petitioner furnishing security he is appoint- 
ed guardian of minor's property” is ultra 
•vires and bad ab initio. 49 M. 809=1927 
M. 36=51 M.L.J. 726 (F.B.) (30 M.LJ* 
508, Foil.; 40 M. 775=37 I.G 892, Over- 
ruled). But see 1930 L. 497* contra: The 
practice of issuing suspensory orders of 
guardianship deprecated. 49 M. 809. The 
Act does not require two orders, viz., in- 
terim order of approval and a "final order" 
of appointment of the guardian of property 
nor does it postpone the appointment till 
security is furnished. 30 M.LJ. 508=34 
I.C 432. But jee 1930 L. 497 (F.B.)- <*ff- 
tra. \See also Notes under S. 10, frfra,] 
An order appointing a pexaon. .guardian of 
the property of a tftizfoz; -Conditional on his 
fnfnisbmg Security, is' not void ab initio. 
St 7 Of the Act, which empowers the Court 
to make an order appointing a guardian of 
the person or properly of the minor is com- 
prehensive in its terms and does not lay. 
down, expressly or by necessary implica- 
tion, that the Court cannot impose a condi- 
tion of this kind, in cases where it thinks 
fit to do so. S. 31 (a) is not exhaustive as 

the powers of the Court to demand se-. 
curity. It obviously confers on the Court 
powers which are additional and- not ex- 
clusive, It deals with the obligations of a 
guardian of property, who has already been 
appointed as such, and empowers the Court 
to require him to furnish security if. and 
when, subsequent to his appointment, it be- 
comes necessary to do so. It does not in 
any manner centred or qualify S. 7 under 
which the Court has full power to make the 
appointment on such terms and subject to 
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(a) An order under this section shall imply the removal of any guardian 
who has not been appointed by will or other instrument or appointed or declared 
by the Court. 

(3) Where a guardian has been appointed by will or other instrument or 
appointed or declared by the Court, an order under this section appointing or- 
declaring another person to be guardian in his stead shall not be made until the 
powers of the guardian appointed or declared as aforesaid have ceased under the 
provisions of this Act. 


such conditions as it, in its discretion, con- 
siders conducive to the welfare of the minor. 
1930 L. 497 (F.B.). A guardian to the 

properly of a minor was appointed on con- 
dition of furnishing security in 1902. The 
guardian furnished security in 1909. Held, 
that the appointment of the guardian took 
effect from 1909. 1930 L. 497 (F.B.). In 
case of a conditional order of appointment 
of a guardian, the minor's natural guar- 
dian's acts done in good faith prior to the 
furnishing of security by the guardian ap- 
pointed are valid. 40 M. 775=37 I.C. 892. 
An order of appointment of a guardian of 
property of an infant on condition that he 
furnishes security is an order under S. 7 (1) 
and not under S. 34 and is appealable under 
S. 47 (4). 24 I.C 202. See also 49 M. 
809. 

Practice and Procedure.— The proceed- 
ings under S. 7 are summary. 65 I.C. 888 
=15 S.L.R. 175. Section contemplates only 
a summary inquiry followed by an order 
for the welfare of the minor. 40 B. 513= 
35 I.C. 57. When a minor is to attain majo- 
rity shortly, the Courts cannot prolong the 
age of minority by appointing a guardian 
under S. 7. 38 M. 807=27 M.L.J. 30=41 
LA. 314 (P.C). See alsa 1939 Lah. 221 
=41 P.L.R. 542. Ss. 7 and 8 do not neces- 
sarily require that when proceedings have 
been instituted on a f proper application, ap- 
plication should be taken from the person 
whom the Court appoints, though certainly 
in practice it is more usual to take one. 73 
I.C. 256. But see also 117 I.C. 901; 1933 
L. 220; 38 C. 226; 1931 L. 212. A Court 
dealing with an application under the Act 
should not dispose of the matter in the ab- 
sence of the applicant by making an order 
in favour of his opponent as though the 
absent person were a defaulter in a civil 
suit. 19 A.L.J. 489=63 I.C. 567. In deter- 
mining whether a person is a minor the 
Court should take an independent view of 
its own and not adopt a finding in some 
civil suit that that person is a minor. 19 
ALJ, 489=63 I.C. 567. In an application 
for the appointment of a guardian for the 
property of a minor, it must be shown that 
the minor as some property, as without that 
there is no foundation for the application. 
An enquiry for such purpose is, no doubt, 
not meant to be a lengthy and elaborate 
one, but there must be some basis for find- 
ing that there is some property at all. 1940 
Lah: $=41 F.L.R. 678. When an applica- 
tion is made on the footing and with the 


claim that the minor is entitled to separate 
property, the Court should appoint a pro- 
per person as guardian of his property leav- 
ing it to the guardian to institute suits for 
the recovery of the property claimed. 40' 

B. 513=35 I.C. 16=18 BomJL.R. 343. 

Mala fide Application.— Where no guar- 
dian for the person or property of a minor 
was necessary*, and a master instigated his 
servant who was the grandfather of the 
minor to make an application for appoint- 
ing himself as the guardian, so that the 
minor may be married to his son, it was 
held that it was not a bona fide judicial 
proceeding and orders made thereon were 
wholly without jurisdiction. 15 CL.J. 142' 
=16 C.W.N. 444. 

Testamentary Guardian— Cl. (3) . — 
Under Hindu Law, a man cannot appoint 
a testamentary guardian for his minor 
nephew. 12 I.C. 452=220 P.W.R. 1911. It 
is only where there is a written will ap- 
pointing a guardian that a testamenlary 
guardian stands in the way of the appoint- 
ment of a statutory guardian by the Court. 
16 L.W. 415=1922 M. 70 (1). See also 40' 
M. 672=34 I.C. 766=30 M.L.J. 504. In an 
application for the appointment of a guar- 
dian of a minor, the Court has jurisdic- 
tion and is bound to consider the fact that 
there is a will although no probate had 
been granted in respect of the same. 42 C. 
9S3=28 I.C. 972=19 C.W.N. 513. Where 
there is a testamentary guardian for a 
minor an order appointing another person 
to be his guardian shall not foe made unless- 
the Court has ordered under S. 39 or S. 
41, the removal of the testamentary guar- 
dian. 29 Bom.L.R. 1577. See also 100 I.C. 
738=28 P.L.R. 127. If the validly of the 
will is in question, it is discretionary with 
the Court to defer decision of guardian- 
ship until the question of probate has been 
determined. 29 Bom. L. R. 1577. (17 B. 

560; 16 M. 380 ; 29 B. 832, Ref.). Euro- 
pean British subject— Whether mother can 
foe preferred to testamentary, guardian. 31 

C. W. N. 394=101 I.C 609=1927 C. 389. An 
application by a person, who has been appoint- 
ed guardian of a minor under a will, to be 
appointed as a guardian, can be entertained 
even though he has not obtained probate of 
the 'will. .It' is not incumbent on him to 
take out probate as a condition precedent to 
his obtaining a certificate of guardianship. 
1936 A.L.J. 331=1936 A. 36a 

ApPOtNTJ4ENTf'6F GUARDIAN — DISCRETION 
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Interference in appeal.— Where a guar- 
•dian for a minor is appointed by a single 
.Judge in exercise of his discretion, though 
an appeal is competent from his order, the 
fact that the making of the order is a mat- 
ter of discretion is a good ground for re- 
fusing to exercise the appellate jurisdiction, 
unless the appellant succeeds in establishing 
:a strong case, such as would justify inter- 
ference in appeal. (71 I.G 824 and 21 M. 
L.J. 1, Rel. on.), 14 Lah. 804=1933 L. 881. 

Appointment of Guardian— Residing 

■ out of Jurisdiction. — There is nothing in the 
Guardians and Wards Act which debars a 

■ Court from appointing a guardian who is not 
residing within the jurisdiction of the Court 
to which an application is made. Under S. 
‘7 a Court will appoint a guardian whenever 
it is satisfied, that it is for the welfare of 
the minor that an order should be made. S'. 

-39, G. ( h ) does not imply that a person 
applying for appointment must be residing 
within the jurisdiction of the Court to which 
the application is made. What G. (h) 
means is that in certain cases, ceasing to live 
within the jurisdiction of the Court which 
made the order of appointment may be 
ground for the removal of the guardian from 
his office and no more. The only duty cast 
on the Court under the Act is to appoint the 
best person to act as guardian regardless of 
his place of residence. 1933 A.L.J. 1333= 
1933 A. 780=56 A. 20. 

Interlocutory order— Refusal of appli- 
cation to be appointed Guardian— Appeal. 
— An interlocutory order passed at an inter- 
mediate stage of the proceedings refusing 
-the application of a -party to be appointed 
•guardian of a minor’s property, as being 
unfit, the proceedings being kept pending, 
is not a final order within the purview of 
S. 7 (I)* or S. 47 (a), so as to be appeal- 
able. 38 C. W. N. 1083. See also 1934 
L. 323. 

Secs. 7 and 8: Third Party— Applica- 
tion FOR APPOINTMENT OF GUARDIAN — MINOR’S 
’RIGHT TO FUND DISPUTED— PROCEDURE. — 

Where a person with whom a certain fund 
was deposited on behalf of a minor filed 
ran application to Court under S. 7 to ap- 
point a guardian- for the minor in respect of 
the said fund and the Court decided in the 
face of opposition that the minor's natural 
father should be appointed guardian with 
direction for deposit of the amount in a 
Bank, the interest alone being payable to 
the guardian. Held, that original petition 
would be deemed to be under S. 8 (b) of 
the Act and the Court hiad power to ap- 
point a guardian in spite of the denial of 
the minor's right to the ' fund, and that the 
Court could order the investment of the 
amount in dispute but that it acted wrongly 
in directing payment of interest to the guar- 
dian, while the' minor's title to the fund 
was in dispute. 1934 M. 496=66 M. L. J. 
.310. * * 

Secs. 7 And 12.— A Hindu father has the 


absolute right of appointing by will the 
guardian of his minor child, and the will 
so far as the appointment of the guardian 
is concerned speaks from the date of the 
testator’s death. And when there is a tes- 
tamentary guardian, the Court has no power 
to appoint another person as the guardian 
or to give another person the custody of 
the minor child, unless it be temporary 
custody under S. 12 of the Guardians and 
Wards Act, until the testamentary . guar- 
dian is removed from his office. In such a 
case the fact that the will remains unpro- 
bated and that there is a contest as to its 
validity may be a ground for the Court 
passing an order for the temporary custody 
of the minor child, but the Court cannot 
say that it will refuse to take notice of the 
will and pass an order for the custody of 
the minor in favour of a person other than 
the testamentary guardian. I. L. R. (1938) 
Mad. 757=47 L.W. 470= (1938) 1 M.LJ. 
422. 

Secs. 7 and 17. — In a contest, regarding 
guardianship of the person of a minor girl, 
aged about three years, between her mother 
(having custody) who has remarried and 
the minor’s paternal grandfather the pri- 
mary question for decision is whether it is 
necessary for the welfare of the minor for 
the guardian of the person to be appointed 
at all. The person, who has her interests 
most at' heart is the mother, and, in view 
of the age of the minor, it would not be 
for her welfare to be taken away from her 
mother and banded Over to her patetital 
grandfather. The mere fact that the mother 
had agreed to hand over the child to her 
paternal grandfather on being allowed to 
remarry makes no difference as the welfare 
of the minor is the overriding considera- 
tion. 160 LC. 1013=1936 Pesh. .63. 

Secs. 7 and 19.— An application by a 
Hindu father for an order appointing hup 
guardian of the person of his minor gpn 
does not lie, because S. 19 prohibits the 
Court making such appointment. Moreover, 
an order upjdeF* S. 7 is not necessary. A 
Hindu father is the lawful guardian of his 
minor children, and a declaration by a 
Court cannot increase his powers in that 
respect. 13 R. 590. See also 1937 Bom. 98. 

Secs. 7 and 39.— A Court which has 
jurisdiction under the Guardians and Wards 
Act can remove a guardian as well as ap- 
point him. Where in the first instance an 
ex parte order of appointment is made, it 
can, when the matter comes up for final 
orders, be set aside by the same Court. 
189 I.C. 823=1940 All. 315. Under the 
Guardians and Wards Ajct, it is not essen- 
tial that a person who applies for being 
appointed guardian of the property of _ a 
minor should be a resident of the district 
in which the property is situated. The 
power of the Court under S. 39 to remove 
a guardian who is not residing in the dis- 
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Persons entitled to apply 8. An order shall not be made under the last 
.or order. foregoing section except on the application of— 

(a) the person desirous of being, or claiming to be, the guardian of the 
minor, or 


$ 


any relative or friend of the minor, or 

^ # the Collector of the district or other local area within which the minor 
ordinarily resides or in which he has property, or 

(d) the Collector having authority with respect to the class to which the 
minor belongs. 

9. (1) If the application is with respect to the guardianship of the person 
„ _ . . ..... tl »e minor, it shall be made to the District Court 


trict. -within which the property is situated 
is discretionary and it cannot reasonably be 
inferred therefrom that the applicant must 
necessarily be a resident of the district in 
which the property is situated. 44 P.L.R. 
203=A.I.R. 1942 Lah. 162 (1). 

Sec. 8 . — A Court has no power to make 
an order appointing a guardian of minors 
except on a substantial application. 38 C. 
226=15 C.W.N. 676=10 I.C. 334. See also 
131 I.C 296=1931 L. 212; 1933 L. 220 ; 73 
I.C 256 . ' The mere fact that the mother of 
a minor is a pardanashin lady is no obstacle 
to. her being appointed guardian of the 
minor son- 38 C. 226. An application by 
a cousin of two minor girls for his appoint- 
ment as their guardian was objected to by 
another who alleged that the girls were his 
illegitimate children by the wife of another 
man. Held, that the objector had no legal 
or moral right to claim to be the guardian 
of the minors and that the cousin should 
be appointed guardian. (29 A. 210, Dist.) 
10 O.W.N. 635=1933 O. 312. A first 
cousin, once removed, of a minor comes 
within the terms of S. 8 (b) and is, there- 
fore, entitled to make an application for the 
appointment of a guardian* IL.R. (1939) 2 
Gal. 440=185 I.C. 880. The jurisdiction of 
the District Court is limited by S. 9 to 
infants ordinarily resident within the dis- 
trict and minors who^ have left India months 
prior to the proceedings are not ordinarily 
residait in the district, 38 M. 807=41 LA. 
314-27 M.L.J. 30, (P.C). Failure to serve 
^ce^under S. 11, if fatal. 18 C.W.N. 160 
=16 I.C. 900. The appointment of Official 
Receiver as guardian of the minor’s pro- 
perty -without any application by him is 
contraty to the provisions of S. 8 of the 
Act and therefore invalid. 117 I.C 901. 
But see also 73 I.C 256; 1933 U 220. Where 
the name of a third party was suggested 
by the counsel for the objector and con- 
sented to by the counsel for the petitioner 
and the Court accordingly appointed him as 
a guardian, the fact that there was no pro- 
per application under S. 10 by the thir d 
party to be appointed as guardian does not 
invalidate the appointment (1928 L 45R 


Secs. 8 and 25. — Illegitimate minor girl 
aged seven years — Mother living with 
another paramour--Cirl in possession of 
putative father — Appointment of guardian 
£* Court— Considerations. 1936 S. 63 
=163 I.C, 192. 

Sec 9.— According to the Act, the appli- 
cant for guardianship of minor must be 
residing within the jurisdiction of the Court 
to which the application is made. 36 A. 280 
—24 I.C, 59. It is not necessary that the 
applicant for guardianship of the person of 
a minor should reside in the district in 
which the application is made. (36 A. 280, 
Di ss. from.) 18 Lah. 426=39 P.L.R. 640 
--1937 Lah. 797. Residence is a matter of 
fact, not of presumption. 34 BomJL.R. 1293 
--1932 B. 592. The fact that a minor is 
found actually residing at a place at the 
time the application under the Act is made . 
does not determine the jurisdiction. It 
must be proved where the minor ordinarily 
resides, as required by S. 9 (1). The mere 
fact that the minors were taken to a place 
when the mother went to visit that place 
would not make that plaoe the place of ordi- 
nary residence of the minors. I.L.R. 
(1940) All. 269=1940 A.LJ. 238=1940 All. 
329. A mother of minor children, who was 
living in Ferozepore District filed an appli- 
cation in that district for guardianship of 
her children. The minors were with the 
father who was living in Rohtak district. 
The father obtained their custody as a 
result of a compromise with the mother 
in a criminal case. The elder* child was 
born in Rohtak district and the younger in 
Ferozepore. Held, that in the circumstances 
the. minors must be taken to ordinarily 
reside in Rohtak district and that, there- 
fore, the Ferozepore Court had no jurisdic- 
tion to hear the application. 40 P.L.R. 
708. Where a girl wife for the most part 
resided with her parents in one district and 
only occasionally with her husband who was 
a resident of another district, it is the Cotri* 
in the former district that has jurisdiction 
to entertain an application for appousffoient 

?i» a !52S^ a .i? r the girl. 34 Bom.L.R. 
1293— 1932 B. 592. A mofussil Court other 
uian the District Court has no jurisdiction 
to entertain proceedings by a father for the 
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(2) If the application is with respect to the guardianship of the property 
of the minor, it may be made either to the District Court having jurisdiction in 
the place where the minor ordinarily resides or to a District Court having juris- 
diction in a place where he has property. 

(3) If an application with respect to the guardianship of the property o^ 
a minor is made to a District Court other than that having jurisdiction in the 
place where the minor ordinarily resides, the Court may return the application 
if in its opinion the application would be disposed of more justly or conveniently 
by any other District Court having jurisdiction. 

10. (1) If the application is not made by the Collector, it shall be by petition 

. . signed and verified in manner prescribed by the 

Form o application. Code of Civil Procedure, for the signing and veri- 

fication of a plaint, and stating, so far as an be ascertained, — 


custody of his minor child. A suit will not 
lie for the purpose in the Civil Court. 42 
M. 647=37 M.L.J. 93=53 I.C. 399 (F.B.), 
A District Court, the jurisdiction of which 
is, as defined under the Guardians and 
Wards Act, has no inherent powers as are 
not expressly conferred upon it by the Act. 
121 I.C. 168=1930 S. 43. A suit by a father 
for custody of his child is maintainable 
especially as no remedy exists under the 
Guardians and Wards Act. 44 I.C. 753= 
10 Bur.L.T. 186. See also 29 I.C. 768=8 
Bur.L.T. 128; 157 I.C. 941. But see 38 
M. 807 (P.C) ; 42 M. 647=37 M.L.J. 93. 
Under S. 9, the original side of the Calcutta 
High Court has jurisdiction to entertain an 
application for the appointment of a guar- 
dian of the person of a minor who ordi- 
narily resides within its ordinary original 
civil jurisdiction but at the time of the pre- 
sentation of the application was temporarily 
residing outside such jurisdiction. The 
jurisdiction over "infants under Cl. 17 of 
the Letters Patent preserved by S. 3 of the 
Guardians and Wards Act, is operative on 
the person and estate of all infants within 
Bengal Division of the Presidency. I.L.R. 
(1943) 2 Cal. 554=A.I.R. 1944 Cal. 433. 

Secs. 9 (1) and 25. — In order to give the 
Court jurisdiction for purposes of appoint- 
ment of guardian under S. 9 (1) and for 
purposes of passing order under S. 25, the 
minor must be ordinarily resident within the 
local limits of the Courts jurisdiction. 39 
Bom.L.R. 103=1937 B. 158=I.L.R. (1937) 
Bom. 348. 

Sec 9 (3). — The words “ordinarily re- 
sides” mean more than a temporary resi- 
dence even though the period of such tem- 
porary residence may be considerable. 53 P. 
L.R. 1902. See also 38 M. 807=24 I.C. 290 
(P.C); 1932 B. 592=34 Bom.L.R. 1293. 
In determining the jurisdiction of the 
Court the question of domicile is relevant 
for fixing the ordinary residence of the 
minor. 34 B. 121=4 I.C 262. See also 8 
Bur.L.T. 73=29 I.C 890. 

Sec. 10. — Where the name of a third 
party was suggested by the counsel for the 
objector and consented to by the counsel 
for the petitioner and the Court accordingly 
appointed him as a guardian, the fact that 


there was no proper application under S. 10 
by the third party to be appointed as guar- 
dian does not invalidate the appointment. 
34 P.L.R. 17=1933 L. 220. A suit inter 
partes is not the form of procedure pres- 
cribed by S. 10 for proceedings touching the 
guardianship of infants. See 38 M. 807 
(P.C.). Illness of a child in the custody 
of the adoptive father is no reason to make 
over the child to the natural father. 1923 
L. 376. Application stating age and date of 
birth of minor is no evidence to prove age 
of minor. 4 I.C. 744. As to a conditional 
order of appointment of guardian and the 
effect of such order, see 1930 M. 19 and 
cases referred to therein. On this section, 
also 15 C.W.N. 467=7 LG 702; 49 M. 
809; 1930 L. 497 and other cases cited under 
S. 7, supra; 6 I.C 645=74 P.L.R. 1910; 2 
ALJ. 81; 26 A. 594; 1905 A.WJN: 104*^ 

Jurisdiction and Procedure.— Though a 
Judge is not authorised by law to appoint a 
guardian in the absence of an application 
for such appointment, once an application is 
filed under S. 10 of the Act, die jurisdic- 
tion of the Judge comes into play, and it is 
open to him as a result of the enquiry, to 
appoint a person other than the applicant 
as guardian, provided such person has inti- 
mated his willingness to act as guardian 
No doubt it would be more in conformity 
with law that such wtffctgness is communi- 
cated to the Court m the form of an appli- 
cation in accordance with' S. 10. But^ the 
absence of such application by the appointee 
is no bar to the jurisdiction of the Court 
to appoint him. 1934 A.L.J. 652=1934 A. 
849. See also 144 LG 173=1933 L. 220. 

Secs. 10, 11 and 17: Scope— Appoint- 
ment of non- Applicant — Jurisdiction.— 
The absence of an application by the person 
appointed as guardian is not a ground 
which invalidates his appointment. Once an 
application is made in accordance with the 
provisions of S. 10 of the Act for the ap- 
pointment of a guardian for a minor, and 
notices sent to the interested persons under 
S. 11 and such persons avail themselves of 
the opportunity and appear in Court and 
adduce evidence in the enquiry the Court 
can appoint as guardian any person which 
it thinks best in accordance with S. 17 01 
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(а) the name, sex, religion, date of birth and ordinary residence of the 
minor ; 

( б ) where the minor is a female, whether she is married, and, if so, the 
name and age of her husband ; 

(c) the nature, situation and approximate value of the property, if any, of 
the minor ; 

(d) the name and residence of the person having the custody or possession 
of the person or property of the minor ; 

(e) what near relations the minor has, and where they reside ; 

(/) whether a guardian of the person or property, or both, of the minor 
has been appointed by any person entitled or claiming to be entitled by the law 
to which' the minor is subject to make such an appointment ; 

(g) whether an application has at any' time been made to the Court or to 
any other Court with respect to the guardianship of the person or property, or 
both, of the minor, and, if so, when, to what Court and with what result ; 

(h) whether the application is for the appointment or declaration of a 
guardian of the person of the minor, or of his property, or of both ; 

(i) where the application is to appoint a guardian, the qualifications of the 
proposal guardian ; 

(j) where the application is to declare a person to be guardian, the grounds 
on which that person claims ; 

(A) the causes which have led to the making of the application ; and 

(1) such other particulars, if any, as may be prescribed or as the nature 
of the application renders it necessary to state. 

( 2 ) If the application is made by the Collector, it shall be by letter addressed 
to the Court and forwarded by post or in such other manner as may be found 
convenient, and shall state as far as possible the particulars mentioned in sub- 
section ( 1 ). 

( 3 ) The application must be accompanied by a declaration of the willing- 
ness of the proposed guardian to act and the declaration must be signed by him 
and attested by at least two witnesses. 

11 . ( 1 ) If the Court is satisfied that there is ground for proceeding on the 

application, it shall fix a day for the hearing thereof. 
Procedure on admission of cause notice of the application and of the date 

application. feed for the hearing— 

(d) to be served in the manner directed in the Code of Civil Procedure 

on — * 

(i) the parents of the minor if they are residing in British India, 

(ii) the person, if atiy, named in the petition or letter as having the custody 
dr possession of the person or property of the minor, 

(iii) the person proposed in the application or letter to be appointed or 
declared guardian, unless that person is himself the applicant, and 

(iv) any other person to whom, in the opinion of the Court, special notice 
of the application should be given ; and 

- ■ 1 ~ " "" " 1 V 

the Act In the absence of a definite provi- under S. 11 (a) as a person interested in 
sion in the Act that the Court has no juris- the result of the application, cannot under 
diction to appoint a person who has not S. 47 (a) file an appeal from the order 
applied under S. 10, die objection on that passed on the application. 27 I.C. 121=18 
ground is at best a technical one and can- O.C. 65. 

not be given effect to. 1934 A.L.J. 652= Evidence. — In an application for appoint- 

1934 A. 849. ment of guardian. Court should give appli- 

Secl 11: Object and scope of. — The cant an opportunity to let in evidence re- 
object of S. 11 is to give an opportunity to garding his allegations. 1926 L. 716=107 
all the persons interested in the minor of I.C. 606. 

being heard before an order appointing a Second Application.— Where * a person's 
guardian is • passed. 1934 A.L.J. 652=1934 application to be appointed as guardian of a 
A. -‘849. * ■ , b . • minor is rejected and there is no appeal 

Appeal — A • person- - who is, not .made a from that order a subsequent application 
"party ia an application, under, S' 10 but tp for the same purpose by the same person is 
whom notice ought to have been given not competent ' 1923 N. 36. 
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..... (b) to be posted on some conspi<?uou$ part of .the couit^houpe* and of the 
residence of the minor, and otherwise published in such nutnher as the Court, 
subject to any rules made by the. High Court under this Act, thinks fit. 

(a) The Provincial Government may, by general or special order, 1 require 
that, when any part of the property describee 1 in a petition under section io, sub- 
action (i), is land of which a Court of Wards could assume the superintendence, 
the Court shall also cause a notice as aforesaid to be served on the Collector in 
whcfte district the minor ordinarily resides, and on every Collector in whose district 
any portion of the land is situate, and the Collector may cause the notice to be 
published in any manner he deems fit, 

(3) No charge shall be made by the Court or the Collector for the service 
or publication of any notice served or published under subjection (a), 

(1) The Court may direct that the person, if any, having the custody 
of the minor shall produce him or cause him to be 
produced at such place and time and before such 
person as it appoints, and may make such .order for the 
temporary custody and protection of the person or 
property of the minor as it thinks proper, 

*: Wju,: 


12 . 


Power to make interlocu- 
tory order for production of 
minor and interim protection 
of person and property. 


LEG. REF. 

■ 1 For instance of such order, s?e. Ben. 
Stat. R. & O., Vol. II; U. P. List of Local 
R. & O., Vol. I. 

Sec 12. — S. 12 by reason of the wording 
used as well as by reason of its location in ; 
the Statute only applies during the pendency 
of guardianship proceedings. After guar- 
dian is appointed, Ss. 24 and 25 do apply. 
119 I.C 423=1929 L. 487. Under S. 12 (1) 
the Court has the power to pass interim 
orders for the protection of . the person or 
property of a mw#, • Thus .it-: c*js pEtss an 
order by way of injunction for tho.pnbteO- 
tidn of a female minor against an unsuit- 
able marriage. Such an order’ should issue 
under O. 39, R. 2 (1) read with S. 141, 
•C P. Code, and disobedience of the Same 
is punishable under sub-R. (3) of O. 39, 
R. 2. 28 N.L.R. 332. Where during the 
pendency of an application for being ap- 
pointed guardian of the person and pro- 
perty of a minor, the petitioner applied for 
the appointment of a receiver to sell cer- 
tain . articles belonging to the minor and to 
&ppl/ the • sale proceeds towards the pay- 
4 ment of debts due 'from, the minor’s estate 
the Court ordered the sa x^ v M^ that 
'the -tofr&er appointing a receiver was not 
ultra vires of S. 12 of the Act. 34 C.W.N. 
*492=1930 C‘ 384. The recognised principle 
■ds that 4 'tfath^r is not only th# natural guar- 
dian 'but /has; jab .inali^able right to me 
custody of his' minor son - unless there are 
^overwhelming circumstances to the con- 
trary. . 49 A 332=101 LG 529=1927 A. 
458 Court's power to Prt minor in. posses- 
sion of guardians. 37 A. 515=29 I.C, 416. 
See S. 25, infra. High Court has power to 
;make interlocutory orders issuing injunction 
to stop the marriage of minors, for the pro- 
rtectiOn of their persons and property* 86 
XG; JJ2 ^ 88 LG 576=1925 L. 375. District 
Judge lias no "power to direct any party to 
C. C. M.— 347 



proceedings 1° .deposit -in , Court any sum 
due to nnnor^Jjur^ctiom. -24 /LC 518^42 
A.L.J; 789. See also U ' fcC. JS4.' On' an 
application under S. 12, the Court has- 
power to direct payment of';, the 
money into Court, or t6) appoint r a 
of his property- 36 - B, ,20=11 
Bom.L.R. “ 487. See 116 I.CW=1&9 
N. 119; 1924 AT682; 9 (T I.C -611=1935 L. 
489. Order sq '£pj0oinftis&‘' receiver is one 
under C, F/tfCbaq, 1 Q. -,4ft R. 1 and not 
under this section* 
ing as adopted 1 sp&UJfl 
fion, ; in possession of 
diction in Court to order toddle m- 

■ property and to, dpto- 

Sefe 3 3.L,R. 52=2 I.C. 3Sk 
-An order of a Court rejecting an application 
by a guardian for" the custody of a minor, 
on the ground that the proper course was 
to bring a civil suit, is not appealable 
can be revised- 13 P.R. 
of the Munsif und 
for, the, 

of tine 
_ <» S* :12V(3)> 10 
P.R. 1898 Frtttn the&date r of order appoint- 
ing guardian of th$\ minor, the latter be- 
comes a ward -of dto Court, and the 'Court 
-oouhl dnd Should -take action and assist the 
guardian* 37 A. ;; 515=29 I.C. 416. The 
person appoinfeed^to take temporary posses- 
sion . of the property' Of the minor' under 
mSw 12, i is the person who should be held 
responsible for making enquiries and decid- 
ing whether prima fade, the property con- 
cerned belongs to the minor or to ,wfos 
other person laying claim thereto , 1941 A. 
UJLJ. 53 . • 

PRACtldE AITO^PEOCEDUWS . — $ee 137 I.C. 

425 - •• .. •. 

Sycs. 12 aot»25: 

TION BV APPOINTBD. GtfAJUMfAN FOR -CUSTODY OF 

mtnwh.— T he Court can entertain an appK- 
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'(il If the ininof is a female who ought not to be compelled to appear in 
'nubfic the direction under sub-section (1) for her production shall require her 
to be produced in accordance with the customs and manners of the country. ~ 
ui) Nothirig in the section shall authorise — 

(a) the Court to place a famale minor in the temporary custody of a person,, 
jclaiming to be her guardian on the ground of his being her husband, unless she is 
already in his custody with the consent of her parents, if any, or 

(b) any person to whom the temporary custody and protection of the 
property of a minor is entrusted to dispossess otherwise than by due course of law 
kny penon in possession of any of the property. 

13. On the day fixed for the hearing of the application, or as soon afterwards 
. . ir as may.be, the Court shall hear such evidence as may 

■ Md«L de,1Ce be adduced in support of, or in opposition to the 

raking 0 > application. 


14 (0 ^ proceedings for the appointment or declaration of a guardian 

Simultaneous proceedings in a min ° r > a ^ e Courts than one, each 

different Court*. °f those Courts shall, on being appraised of the pro- 

ceedings in the other Court or Courts, stay the proceed- 
ings before itself. 


(2) If the Courts are both or all subordinate to the same High Court, they 
shall report the case to the High Court, and the High Court shall determine in 
which of the Courts the proceedings with respect to the appointment or declaration 
of a guardian of the minor shall be had. 

i[ (3) [In any other case in which proceedings are stayed under sub- 
jection (i), the Courts shall report the case to, and be guided by such orders as. 
they may receive from, their respective Provincial Governments.] 


LEG. REFw 

1 Substituted by A.O., 1937. 


cation by a guardian appointed by it for 
the custody of the minor under the provi- 
sions of Ss. 12 arid 25, So long as the 
custody of a minor is not actually made 
over to the guardian appointed by Court, . 
the proceeding for the appointment of the 
does not terminate and the appli- 
^'nx3t; barred. There is 
another way ';:-A 

minor who is not ddiVered, guardian, 

after he has been appointed by aVfcmpetent 
Court, can be treated as having left or been 
removed from the custody of the guardian 
under S. 25 (I) of the Act I.L.R. (1938) 
L, 318=1938 Lah. 313. The Court has 
Jurisdiction to entertain an application, by a 
guardian appointed by it for the custody of 
the minor although the minor has been re- 
moved out of its jurisdiction.’ To place a 
restricted meaning bn the words “for the 
,*151116 being ordinarily resides” in S. 4 (5) 
(b) (U) so as to interpret them to mean 
’ where the minor ‘actually 1 is at the time of 
ihe application would -be' tantamount to ren- 
dering nugatory ail tfife provisions of the Act 
and to making the law helpless against the 
machinations of recalcitrant persons . who 
do not propose to parfc;W?th, the minor in 
favour of the appointed guardian. I.L.R. 
(1938), Lah. 318=1938 Lah. 3 13. 

Secs, 12aiJd 4J’a nd C , F. Code, O, 39: 
TJ&tinction n* ‘the powers exbeosahob 
. at 1 ' ' dlfferebce ' between a 


Court issuing an injunction under O. 39, G 
P. Code and a Court exercising similar 
powers under the Guardians and Wards 
Act in the interests of the minor. Ss. 12 
and 43 of the latter Act enable the Court 
to pass orders suo motu unlike O. 39, R. 
2, C. P.’ Code and it can suo motu deal 
with disobedience of its orders. 189 I.C, 
813=1940 N.L.J. 157=1940 Nag. 203. 

Sec. 13. — The procedure under S. 13 is 
not. intended to, be summary, 44 I.G 976= 
-m&tfrSL 1917; 105 I.C. 616. See also 83 
I.C. 320=1925 N. 233; 89 I.C. 865; 26 P.L. 
R. 164; 1926 L, 117. An order made with- 
out proper inquiry is bad and ought to be 
set aside. 15 I.C. 195=71 P.W.R. 1912. 
See also 63 PL.R. 1917=44 I.G 976. On 
this section, see also 23 B. 698; 15 I.G 195; 
27 I.G 121; 4 I.C. 603; 17 B. 560. Ss. 13 
and 17 are wide enough to cover an en- 
quiry into any of the matters which can 
legitimately form the subject of opposition 
to the grant of a certificate of guardianship 
to a particular individual. 27 I.G 121=18 
O.G 66. See also 105 I.G 616. Whether 
preliminary enquiry as to whether the minor 
is possessed of property is not necessary 
before action is taken under the section, see 
99 I.G 222=1927 O. 6a 

Sec. 14 (2) : Residence of minor not 
determinable— Jurisdiction of.— Where* the 
minors ordinarily resided cannot be found 
out as both parties claim that the minors re- 
sided with them, the matter should be heard 
by the Court where it is alleged the minors 
have* property; 1934 L^v.20& 
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15. (1) If the law to which the minor is subject admits of his -having two or 

, , more joint guardians of his person or property, or 

of1S t S^! Claratl0n both > *&* Gourt “ay, if it thinks fit, appoint ot declare 
* * them. • , . - 

(2) On the death of a father, being an European British subject, who has, 
by will ox other instrument to take effect on his death, appointed a guardian of 
his,mipQr child, the Court may appoint the mother to be guardian of the child 
jointly with the guardian appointed by the father. 

(3) On the death of a mother, being an European British subject, who 
during the incapacity of the father of her minor child has, by will or other instru- 
ment to take effect on her death, appointed a guardian of the child, the Court 
may, if the father becomes capable of acting, appoint him to be sole guardian 
of the child or guardian of the child jointly with the guardian appointed by the 
mother, as it thinks fit. 

{4) Separate guardians may be appointed or declared of the person and 
o the property of a minor. 

(5) If a minor has several properties, the Court may, if it thinks fit, appoint 
or declare a separate guardian, for any one or more of the properties. 

16. If the Court appoints or declares a guardian for any property situate 

beyond the local limits of its jurisdiction, the Court 
Appointment or declaration having jurisdiction in the place where the property 

^jSionofXtt: is situate. shaU, op production, of a certified oopyi^f 
yontt juriaaiLu. ^ the order appointing or declaring the guardian, accept 

him as duly appointed or declared and give effect to the order. 

I 7* 


(1) In appointing or declaring the guardian of a mine r, the Court it****, 
subject to the provisions of this sections be guiejedt fcy 
.betters to be considwed w ] aa t j consistently with the law to which tbe zhinohis 
suaxdian m a PP . subject, appears in the' circumstances to be for the 

welfare of the minor. 


Sec. 15.— A Hindu mother who Remarries 
loses her natural right to be a preferential 
guardian of the person of her minor chil- 
dren. She can however be appointed guar- 
dian by the Court. 48 I.C. 75. There is 
nothing in the Hindu Law which prevents 
the Court from appointing more persons 
than one as guardian of the person of a 
minor. 48 I.C. 75. See also 1927 C. 389= 
101 I.C 609. The Court, when it appoints 
a person as the guardian of minor's per- 
son, should put the person appointed b as 
guardian in a position to support the minor. 
1930 A. 255 (2). Where property is not 
large and the Court has appointed separate 
guardians of persons of the minors, and the 
appointment of as many guardians of pro- 
oerty as that of persons would lead to waste, 
property may be left in file hands of one 
of such guardians., 1930 A. 255 (2), 

Sec. 15 (2).— Among. European British 
subjects whether mother can be preferred to 
testamentary guardian, see 31 U.W.JN. ow 
=101 LG 609=1927 G 389 . As to appoint- 
ment of joint guardians, see ibid.; AS l.u 
75. 

Sec. 16.— Where a person had been ap- 
pointed under the Act as guardian of the 
property and person of a minor, he becomes 
the guardian of the property of the minor, 
in whichever district or districts the pro- 
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perty may be situated. effect of r 4he 

appointment is that he becomes the certifi- 
cated grtfardsan for all purposes until 
discharged and camoot fay aside his status 
as such and pose as a natural guardian. 2 
A.L.J. 460. The section is directory* and 
does not in any way affect or prejudice the 
status of a certificated guardian when ap- 
pointed generally over the property* 
minor. 2 A.L.J. 460, U nd«r:jWjl ’ 

of whose person jpiff fljftif 1 » w 

Qm bf jiistk, 

1 tefrfijtaf 'Attained 1 bis majo- 
rity when ha9 completed his age of 
21 years and not before. Such a minor 
can be major in one district and a minor 
* in 2 AXJ. 4 Decree for tfie 

specific performance pf a contract of sale 
made by a guardian of minor's property! 
should not be decreed except on proof of 
pertain benefit to minor. 4? LG 192. 

Sec. 17 [See also Notes under sec. 7J: 
Scope op Section. — The words of sec. 19 so 
far from being subject to the provisions di 
sea 17 expressly override them. 19 NJuR. 
45=1923 N. 199 (38 M. 807, Foil). Set also 
,47 I.C. 817=12 S.L.R. 14; 32 Bom.L.R. 386 
=1930 B. 239=54 B. 560; 54 A, 128=137 
I.G 219=193 2 A. 21 5; 1942 O.W.N. (B.R.) 
22 . 

Jurisdiction. — When an application is 
made for the appointment of a guardian for 
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(a) In considering what will be for the welfare of the minor, the Court 
?8hall have regard to the age, sex and religion of the minor, the character and 
capacity of the proposed guardian and his nearness of kin to the minor, the wishes, 
if any, of a deceased parent, and any existing or previous relations of the proposed 
guardian with the minor or his property. 


a minor and notioes are issued to all persons 
interested in the minor, all the interested 
parties have an opportunity o£ putting 
their case before the Court, and actually 
appear before the Court and adduce all the 
evidence that they have, the Court has juris- 
diction under sec. 17 to appoint such per- 
son as it thinks should be appointed. The 
fact that the person so appointed has not 
himself filed an application under sec. 10 of 
the Act does not deprive the Court of its 
jurisdiction to appoint him. 149 I.C. 70&= 
1934 AX.J. 652=1934 A. 849. See also 1934 
L; 208. 

Considerations for the Court-Persons 
entitled to be Guardians. — The welfare of 
Ithe minor is the paramount consideration 
in an application for the appointment of a 
guardian for the person of a minor though 
the rights of guardianship under the minor’s 
personal law must also be considered, but 
the qualification or otherwise of the pro- 
posed guardian is only secondary to that of 
the minor’s welfare. 22 M.L.J. 68=13 I.C. 

See also 13 I.C. 453=22 M.LJ. 247; 4 
P, 109=1925 P. 444; 13 C.L.J. 735. The 
primary consideration in appointing a guar- 
dian under the Act is the welfare of the 
minor provided that the appointment is not 
inconsistent with the law to which the 
minor is subject. After the death of her 
Hindu husband leaving a young daugh'er, 
the wife embraced the Mahomedan religion 
and married a Mahomedan. The grand- 
mother (mother’s mother) and the mother 
““ -~~sqns competing for the guardian- 
blower Court held taking into 
considet^Borf age^ pex „apd circumstan- 
ces of the parties,-. ®tc^ that /the mother 
was the proper guardian but that as the 
, child should be brought up in the Religion 
of her father, the grandmother should be 
the guardian when the child reaches the 
age of ten. Held, that as the child while 
very young was not likely to have any con- 
victions on question of religion, the mother 
was entitled to the custody in preference to 
the grandmother if she was otherwise a 
suitable guardian. Held, further, that the 
order directing that the grandmother should 
be the guardian after the child became ten 
years old was not proper. If subsequently 
the child was brought up in any religion 
other than Hindu— which was her father’s 
religion and in which she should be brought 
up— the grandmother could then make an 
application for getting herself appointed 
, guardian. 202 I.C; 107=15 R. Pesh. 34= 
1 A 1 I.R/ 1942 Pesh. 41. Under the Maho- 
"tnedan law, in the case o£ a male ' minor 
- “d qf over 9 years, his consanguine bro- 
r?who; J&. male. , paternal relation has a 


©referential right to the custody over the 
minor’s mother. But this right is not un- 
qualified but is conditional upon the Court 
being satisfied that the male paternal rela- 
tion is a fit and proper person to' be appoint- 
ed guardian. According to the proper in- 
terpretation of S. 17 in the case of a Ma- 
homedan guardian to be appointed in the 
order of relations with preferential rights, 
the appointment can be made only of a re- 
lation who in the opinion of the Court is a 
fit and proper person. The paramount con- 
sideration in an appointment under S. 17 
is the interest of the child, consistently with 
the law to which the minor is' subject. S. 
17 cannot be construed as laying down that 
once it is shown that there is a relation alive 
in the order of relations entitled, according 
to the Mahomedan law, to the guardianship 
of the child that relation must be appointed. 
The Mahomedan law does not require that 
such a relation should be appointed if the 
Court considers that he is not a fit and 
proper person to be appointed guardian. The 
Court, if that relation is not a fit and pro- 
per person, must then look, down the list 
for some other relation, and if there is no 
other relation, then, under the Mahomedan 
law, a stranger may be appointed guardian. 
I.L.R. (1942) Kar. 363=A.I.R. 1942 Sind 
154. When a minor girl is living and has 
been living with her mother’s sister, ever 
since her mother’s death when she was an 
infant and now when she is of marriage- 
able age, it is not in the interests of the 
minor that her custody should be given to 
her v father. 170 I.C. 592=1937 Lah. 481. 
Under the Act a Court in appointing a 
guardian or declaring a guardian of the 
minor is guided 'first by the provisions of 
sec. 17 of the Act and secondly by what 
appears to Ime the welfare of the minor 
consistently with the law to which the 
minor is subject. By placing the provisions 
of the section above the law to which the 
minor is subject, the Act makes it open to 
the Court to consider other masters as well 
as the personal law even if they are op- 
posed to that law. Thus, the Court may 
consider the opinion of the minor, whatever 
it may be, if he be old enough to form an 
intelligent preference ; and in considering 
what is for the welfare of the minor the 
Court must have regard to his age, sex and 
religion and any existing or previous rela- 
tions of the proposed guardian with-^e 
minor or his property. 7 O.W.N. 950^1930 
O. 471. See also 1936 Pesh. 207; 16i2 I.C. 
632=1936 R. 63. Matters to b® considered 
by the Court in appointing a guardian under 
this section, vie., the legal right to be ap- 
tviJnfArf * ,p re £ erence of the 
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minors, and the. existing previous relation- 
ship are very minor considerations as com- 
pared with the main question, what order 
would be for the welfare., <?f the minor. 9 
BomX.R. 923=32 B. 50. 'the interest, well- 
being and happiness of the minor ought to 
be the,, main- and paramount consideration 
for me Court in selecting the guardian of 
the person of a minor. 9 Bom.L.R. 923=32 
B. 50. See also 13 O.C. 140=6 I.G 1001; 
192 P.L.R. 1913=19 I.G 609 ; 33 A. 222=8 
I ; G 785 ; 26 LG 300; 1936 Pesh. 207. Con- 
sistently with the welfare of the minor the 
Court should also have regard to the wishes 
of the deceased parents of the minor and 
also to the minor’s wishes when he is of 
years of discretion. 25 I.G 112=18 C.W.N. 
1193 (32 B. 50; 29 A. 210, Foil.) The 
Guardians and Wards Act does not permit 
the Court to subordinate the law to which 
the minor is subject to the considerations of 
what will be for the minor’s welfare. 1938 
A.L.J. 982=1939 All. 15=I.L.R. (1938) 

All, 963. Personal law of the minor can he 
disregarded if the minor’s welfare leaves 
no alternative. 28 O.C. 1 72=85 I.G 624= 
1925 O. 623. Selection of guardian cannot 
be referred to arbitration. 112 I.C. 45L A 
boy aged 14 years and a girl aged 16 years, 
are old enough to form an intelligent pre- 
ference; such preference is strongly entitled 
to consideration undel* sec. 17 (3). 12 N. 
L.R. 35=32 I.C. 977. As to consulting the 
wish of the minor, see also 134 I.C. 596= 
1931 O. 326. Being litigious fe in itself no 
disqualification for guardianship. 87 I.C. 
903=1925 0, 398. fh'e cji^bs^anqes ■ that 
the mother of the minor girl has been^fOW* 
ed to leave the house of the person claims 
ing guardianship, that there has been liti- 
gation. between them, that the person claim- 
ing guardianship is the le^al heir of the 
minor girl and that the minor girl wishes 
to remain with the, person who helped her 
mother and for whom she has life-long 
affection, make it desirable th&f girl should 
remain in the custody of the person with 
whom she has so long stayed. 1929 A. 857. 
Sec. 19 precludes from appointing any one 
other than the father of the minor as guar- 
dian of the minor unless the minor’s father 
is found to be unfif- to be* "guardian of the 
minor’s person. 19 N.L.R. 45=1923 .TL T99. 
But set also 83 I.G 308=1925 L. 250; 1925 
O. 282 : 87 I.G 1024=1925 O. 421; 86 I.C. 
957=1925 M- 10$5- The sister; of M pmor 
applied to b# ^pointed 'guardian of his 
person and property. "The minor who was 
aged 14 opposed this and it appeared that, 
affer her appointment, the minor attempted 
to commit suicide. It did r not, however 
appear that his conduct was due to^itt^tregt- 1 
menf by the sister. There "being no other 
relatives the Court revoked the order of 
appointment and directed the Society .for 
Protection of Children, in India to visit the 
boy at his sister’s house. The Society, how- 
ever, was not appointed guardians. Held, 


a 


, that it was necessary to have? a guar-' 
!ian appointed for the person of the minor; 
(2) that under the circumstances of N the? r 
case the sister was the only proper person ^ 
to be appointed guardian, the Society beitig* 
authorised at the same time to visit the boy"*' 
and look after his interests in consultation • 
with the guardian. 58 G 15=1939 C. 397. 
The District Court is justified in supersed- 
ing a guardian who does not furnish secu- 
rity wi hin the fixed time. 192 P.L.R. 1913 
=19 I.C. 609. Discretion under the section 
is very wide — No interference by High 
Court. 13 O.C. . 103=11 I.G 340. If it., 
thinks it would be injurious to the minor to 
give effect to the father’s wishes it can 
interfere even in his lifetime. 22 M.L.J. * 
247=13 I.G 453. Father marrying a second 
wife — Not valid ground of ^.disqualification. 
28 M.L.J. 442=29 I.G 14. On . ttte-daatkf b£ 
Hindu adoptive father, whether natural 
father or remote adoptive relations should 
be preferred, j** 4 P. 109=1925 P.*444, Sty 
also 15 GVOL 558; 7 I.G 234. .Simple 
illiteracy is no disqualification fojr r the .ap- 
pointment of a mdther as guardian of J j3r J 
sons. S3 LG 918=20 CWX:._6S£' m 'tB& 
fact that the mother of "V Mu . 
minor is divorced is nd ground 1 to rift# 
guardianship if she is ox good 
89 I.G 865. Under the . M^hpfnecjah Uaw^ 
a mother is' 'ilisqttalified f rom jguafi^anshib 
of , her minor daughter where ahe’ fe-marrces 
a man who is not related to the minor 
within prohiW^ de^^^ g: 17 does ggt 
interfere’ WxtK' this 
the paternal grandfather' 
bd appointed guardian of 
-roperty j&f 1 the ,m?npr. 138 


JW(7 A.V, 148^1932 

> married to Snn#> 
crl jrebudiating marriage on attaining 
majority— Husband, whether a fit person to 
be appointed guardian. See 95 l.C. 271; 
1926 O. 521. The mere fact of unchastity 
is not enough to deprive a mother of/jgfe 

rights 

feast- 
ed mother and paternal grandfather in caste 
— Hindu Law. See 2 AX.J. 663 — 28 A. 
2S3}'lunS R: (1892*1896), -Vbl. 11, 418. The 
mere fact that an applicant is a pardanashm 
lady is no ground for rejecting hdr claim’ 
to be appointed guardian of the property 
of a minor. 1922 N. 232; 15 GW.N. 676. 
Paternal uncle, see 43 I.G 849; Paternal 
aunt, see 67 P.L.R. 1914s Step-mother, see 
134 LG 596=1931 O. 326; 18 GW.N. 163= 
16 I.G 900=17 C.L.J. 405. Husband 
failed to* get restitution is not a good guar- 
dian. 67 I.G 882=3 LahXJ. 293. Tfapt the 
first wife was not properly treated, is not 
a ground for presuming that the children 
will not be properly looked after. 39 M. 
473=28 M.L.J. 442. ‘The legislature ad** 
visedly draws a distinction between the 
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(3) If the minor is old enough to form an intelligent preference, the Court 
may consider that preference. 

(4) As between parents who are European British subjects adversely claiming 
the guardianship of the person, neither parent is entitled to it as of right, but other 
things being equal, if the minor is a male of tender years or a female, the minor 
should be given to the mother, and if the minor is a male of an age to require 
education and preparation for labour and business, then to the father. 

(5) The Court shall not appoint or declare any person to be a guardian 
against his will. 

18. Where a Collector is appointed or declared by the Court in virtue of 
his office to be guardian of the person or property. 
Appointment or declaration or both of a minor, the order appointing or declaring 
of Collector in virtue of office, him shall be deemed to authorize and require the 

person for the time being holding the office to act as 
guardian of the minor with respect to his person or property' or both as the case 
may be. . 

Guardian not to be appoint- 19. Nothing in this CSiapfer shall authorise the 

ed by the Court in certain Court to appoint or declare a guardian of the property 
cases " of a minor whose property is under the superintendence 

of a Court of Wards, or to appoint and declare a guardian of the person — 

legal rights of husband and parents on the Mahomedan Law a preferential right to the 
one side and those of the other near rela- custody of the minor, can be appointed 

tions on the other. 39 M. 473. See also guardian of the person of the minor under 

86 I.C. 957=1925 M. 1085. Where the ap- S. 17 if the welfare of the minor would be 

plicant was a distant relation of the husband better served thereby, although she has 

of a childless widow who was living happily married a person who is not rdated to the 
with her father, held, that the father of minor in the prohibited degrees. Under the 

the minor widow was her proper guardian. section, the welfare of the minor is the 

7 AX.J. 1149=8 LG 785. (16 G 584, R.) ■ primary consideration and even a stranger 
The presumptive heir to the property of a may be appointed a guardian in preference 
minor is not a suitable person to be ap- to a relation if the Court considers that the 
pointed guardian of his person, as such a welfarfe of the minor demands it The 

person stands to gain by the minor's death. section, no doubt, also enjoins that the' 

44 M.L.J. 62=1923 M. 359. The desirability Court should, wherever possible, make an 
of having a very near relation like the elder appointment which is inconsistent with the 
sister appointed guardian of the property of personal law to which the minor is subject; 
^ ,minor should not be overlooked, where no and that when the personal law definitely 
q^^sejnterest is for the present apparent forbids the appointment of a certain per- 
or Qttfc, by evidence before the sop, as guardian, such person should not be 

Court. . In * such a case .the, furnishing of appointed. I.L.R. (1941) 1 Cal. 419=45 C. 

security to the satisfaction of the Court W.MT. 515=1942 Cal. 281. Under the Maho- 

would be ample protection of the minor's medan Law, a maternal aunt has a pre- 
interest. 58 C. 15=1930 C. 39 7. Muham- ferential right to the custody of a minor to 
madan Law— Guardianship for marriage, that of the step-mother of the father of 

38 I.G 787=25 C.LJ. 551. Where a male the minor. She no doubt loses the right to 
child has been bom and brought up in the the custody if she marries a person who is 
faith of his father, he should not be handed not related to the minor within the prohi- 

©ver to his mother who has left that faith bited degrees. But it does not necessarily 

and has thereby stepped outside the family follow from this that she is disqualified 
in which she was married^ with the cer- from being appointed a guardian of the 
tantv that the boy will be induced to leave minor by a Court acting under the Guar- 
the religion of his father for the new reli- dian and Wards Act. The Mahomedan 

f n of the mother. Where a minor aged Law nowhere lays down that a woman who 
years, who has been brought up in the had married a stranger to the minor is 
Shiah religion of his father till the latter "disqualified” from being appointed a guar- 
died was * claimed by the mother, who had dian under any circumstances. It merely 
since become converted to Christianity, as lays down that such a woman loses .^ny 
her ward. Held , , that in spite of the per- preferential right which she had by vfrtufc 
wajd^w, the Court could refuse the appli- of her relationship to the minor. 76 C.L.J. 
cation the mother for the custody of the 303. 

child andUface him under the protection of Competition between husband and 
% pat eiim grandfather. 7 O.W.N. 950= father of minor wife.— The language of 
fate,, Gudftv#!- A female relation of a the section obviously, implies that when any 
MatRcmedan ^minor who has under the of the three contingencies mentioned in the 




S. I9l 


The Guardians and Wards Acq\(yiII op? 


sub-clauses exist, there is no authority in 
the Court to appoint or declare a ‘’guardian 
of the .person of, the minor at all ; that is 
to say, the jurisdiction of the Court con- 
ferred upon it by S. 17 to appoint or de- 
clare a guardian is ousted where the case 
is covered by S. 19. The section means not 
■only that in the presence of the husband or 
the father no one else should be given pre- 
ference, when either of them is fit to be 
appointed the guardian, but on its language 
it even ousts the jurisdiction of the Court 
altogether and prevents it from appointing 
even the husband or the father as the guar- 
dian when both of them are not unfit to be 
the guardian. The legislature did not 
intend to settle the competition that may 
arise under the personal law governing the 
minor between the husband and the father 
•of the minor. 54 A. 128=137 I.C. 219=1932 
A. 215. Immorality is not decisive to show 
that he is not fit to be guardian. 10 Mys. 
L.J. 156, following 46 A. 706. 

Religion of Minor.— A child in India 
must, under ordinary circumstances, be pre- 
sumed to have his father's religion and his 
corresponding civil and social status, and ;it 
is therefore ordinarily the duty of a guar- 
dian to train his infant ward in such reli- 
gion. 32 LC 897=46 P.W.R. 1916 [11 W- 
R, 77. (P.C.), foil.] Effect of change of 
religion on right of guardianship, set 167 
F.L.R., 1901; 60 , P.R. 1901. also 13 
O.C. 140=6 I.C 1001. The father of an 
infant is prima facte entitled to say in what 
religion his infant child ,, be brought 

up, but; at the same time in a 
(e,g.j when the father has abdicated m* 
right) there is undoubted jurisdiction in the 
Court to disregard those wishes. 25 C. 88 } 
= 2 t CW.N. 379. See also 22 M.LJ. 247= 
11 M.L.T. 53. The scope of _ the enactment 
is merely to remove legislative prohibition, 
to confer expressly a certain jurisdiction 
and to .define exactly the position of . those, 
who avail themselves of or are brought 
under, the Act, leaving persons to whom 
any existing rules of law apply, unaffected. 
4 G 929=4 C.L.R. 247 (F.B.). The Act 
contains ho provisions enabling the Court to 
act of its own motion, llbid.) 

Mahomedan father— Afpointwbnt 
otardian— Difference in religion.— An. 

.application for being appointed as guardian 
of his child by a Mahomedan father .should 

S decided ,ip the discretion -of ' fhe* r Com* 
ter due , coiside^tirm^ ^ ^^ers sfet 
out in S. 17. The chad being a child of a 
Mahomedan marriage, the Mahomedan Law 
the subject should receive due conside- 
ration at the hand of the CpurL but the 
Mahomedan law need npt.nedessatily govern 
the application. Where a * Mahomedan 
•divorces his Buddhist wife with a three 
months' old female child who is brought up 
in her mother's religion for none years 
.afteftrards, the mother having married a 
'Buddhist, it is in the interests of thfe child 


that the mother should remain -guardian. 
The facts that the father ife comparatively 
more well to do and able to .maintain and : 
educate the child and had given maintenance, 
to the child tvho had never seen him do" hot 
override the consideration' of the minor's/ 
interests. 145 I.C 843=1933 R. 201. 1 

Muhammadan mother.— Where the 
mother of the minors, who were Maho- 
medans and of the age of 11, 9 and 8 , was 
not of good character and had married a 
Hindu Jat, held , it is in the interest of the 
minors to be brought up in the religion of 
their Mahomedan father and that the chil- 
dren were not so young that they cannot Be 
separated from the mother. 149 LG. 973 * 
(1)=1934 L. 287. Where the mother of 
two Mahomedan girls, five and a half and 
two. and a half years of aga did not appear 
to be of good character ana had married a 
Hindu. Held, the mother was not a. proper 
person to have custody of -the minors but: 
the girl of two and ,a half years was too-' 


of a, Mahomedan iqinor, the Court is not 
debarred by any provision of Mahomedan, 
Law from appointing the mother as guar- 
dian merely because she had remarried out-, 
side the prohibited degrees. It cannot be 
said that ,the Court, should subordinate thej 
welfare of the minor and must, , whatever 
the consequence, appoint the natural guar- 
dian under the personal law. I.L.R. (1944V? 

All rw ff L #C) ;56 ^aj*; 

Guardian of infant in' u an: vkmwm ] 
fijuraSu Family.— T he High Court can, in 
qf its inherent jurisdiction 
titSsrnSC \I7 of the Letters Patent (and 
apart from the Guardians and Wards Act, 
1890), appoint a guardian of an infant co- 
parcener in an undivided Mitakshara family. 
59 c. 570=138 I.C. 739=1932 G 502. Parent^ 
entrusting custody of children to 
sons— Forfeiture of , 


sons — Forfeiture of , 
I.L.R. 


CotirsT.— In prooeemngs ■ 


ATION Kte, 
ttody of a 


minor child under the . Act the paramount 


is the , 4 htq*est of the child 
" the rizhfs of the parental* 
tender m 

natural Jfcdffcer of the child, is the, proper 
gerson tp have t^e custody of the child, 
Sghgb She father is the hkttiral guardian 
dicker child. It Is impossible ‘to find an, 
adequate substitute fpr the mother for , the 
custody of a child of tender years, && fet 
the absence of any evidence to shotf that 
she is not a proper person to have the 
custody of the chi# ,s»fce be fchrett 
custody of the child vx ineference to the 
father. IJUEt (1941). Bom. 455=43 Bom* 
L.R. 79=1941 Bom. 103. If a girlwiUmgly 
anfi with understanding embraces the Mono - 
median religion, the fact that she was undef 



*77® The Civil Court Manual (Imperial Acts)* [S. no 

(a) of a minor who is a married female and whose husband is not, in the 
opinion of the Court, unfit to be guardian of her person, or 

(b) subject to the provisions of this Act with respect to European British 

subjects, of a minor whose father is living and is not, in the opinion of the Goiirt* 
unfit to be guardian of the person of the minor, or _ . 

(r) of a minor whose property is under the superintendence of a Court or 
Wards competent to appoint a guardian of the person of the minor. 

CHAPTER III. 

Duties, Rights and Liabilities of Guardians. 

General . 

20. (i) A guardian stands in a fiduciary relation to his ward, and, save as 

: provided by the will or other instrument, if any, by 

Fiduciary relation of guar- w hich he was appointed, or by this Act, he must not' 
dun to ward. make ^ profit out of bis office. 


18 years of age wotild not invalidate the 
conversion and make her subsequent marri- 
age void, if all the necessary formalities at 
the conversion and the subsequent nikah 
had been faithfully observed’ because a 
minor girl above 15 years, i.e., the age of 
minority under the Mahomedan Law, can 
be validly converted to the Mahomedan 
religion if in addition to a mere repetition 
of the words of faith she has understood 
their meaning. The Court is not concerned 
to inquire into the motive or sincerity of 
religious belief or observance. 186 LG 183 
=1939 Sind 31L. 

Sec. l9.—[See also notes under S. 7 and 
S. 17, suprcu] , 19 * recognizes the natural 

right of the father and is controlled by 
S. 17 according to which the paramount 
Consideration is the welfare of file minor. 
47 I.G 817=12 S.L.R. l4. But see 23 L.W. 


213=1925 M. 1085, which la^s down that the 
prohibition contained in this section applies 
also to a husband or father. S. 19 does not 
a father. the guardian of the person of 
a mine# I s ,tiot , already the 

natural ^ fcfersonal law ap- 

plicable to the minor. The 'Adf/is not in- 
tended to interfere with the personal law of 
minors. 1935 L. 25. See also 13 fe. 590/ 
S. 19 is no bar to an application by the 
father under S. 25. 1940 A.L.J. 23$=I.L.R. 
0940) All. 269=1940 All. 329. also 24 
Bmn.L.R 779=1922 B. 405. Father being * 
natural guardian, he cannot be appointed or 
declared guardian under, this section. See 83 
I.G 308=1925 LJ ?50J 1$25 O. 282 ; 87 I.G 
1024=1925 O. 421; 86 I.C. 957=1925 M. 
1085. But see also 86 I.G 640=21 L.W. 244 
=*1925 M. 398=48 MX.L 179. During the 
natural guardian's life, a Court cannot appoint 
another guardian, unless in Its opinion, the 
natural guardian is. unfit. 38 M. 807=4i J. 
A. 314=27 M.LJ. 30=18 C.W.N. 1089 <P. 
G) atsoj, L.W* 531=29, LG 740: 5 






, 36 I.C; 
cpn- 


of Act XXI of 1850. 47 I.G 817=12 SJL 
R. 14. The mere fact that the father has 
changed his religion does not amount to* 
unfitness within the meaning of S: u 19, k 
Where the father is alive ana able to pro- 
vide for the welfare of his children, no 
guardian can be appointed. 138 I.C. 685=! 
1932 L. 385. Guardianship of illegitimate 
child— Adoption by Mahomedan. See U.B.R. 
1892-1896, Vol. II, 415. Court, if can dele- 
gate duty of enquiry as to fitness, see 2T 
O.C. 194=48 I.C. 6). Minor girl — Hus- 
band not a proper guardian before puberty. 
43 I.C. 849. See also 7 S.L.R. 199=24 I.G 
944. Where the application is to appoint 
a guardian of the person qSE a minor who 
is a married female and it has been found 
that the husband is not unfit to be her' 
guardian, an order declaring the husband 
guardian under S. 19 (a) of the Act is tiot 
competent. The proper course for the hus- 
band would be to apply for custody of his 
minor wife under S. 25 of the Act. (24’ 
Bom.L.R. 779 and 41 I.A. 314, Ref. to.)' 
32 Bom.L.R 386=^1930 B. 239. Appoint-, 
raent of a person as manager of an infant's- 
properties does not create the relationship 
of guardian and ward. 35 C.W.N. 850=?53 
C.LJ. 589. Parents entrusting custody of 
child to third persons — Forfeiture of natu- 
ral rights. See tXtoR. (1942) 2 Cal. 554. 

Secs. 19 Aw 25. — As long as the father' 
of the minor is alive and is not proved to- 
be unfit to be guardian of the minor, the 
Court cannot make an order appointing him’ 
or anybody else as guardian. But it can 
order, the person who has custody of the 
minor to hand , the minor to the custody of 
the. father. The proper procedure , for the 
father is to apply under S. 25 and not tfr 
ask for declaration under, S. 19. 158 I.G 
911=1935 A.L.J. 1016=1935 A. 838. See 
also 13 R. 590; 1940 All. 329. S. 19 bars, 
an . application by tne maternal grandmother 
of Mahomedan . minor girls against their 
father for the appointment of a fit . ■Sma 
proper person las their guardian and: , fot 5 
custody’ of the minor girls unless the father 
bp $hown jto be ugfil \Thcmgh the .mater? 
fiat graadmdt^^^hdfep the 1 Mahomedaar 
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(2) The fiduciary relation of a guardian to his ward extends to and affects 
purchases by the guardian of the property of the ward, and by the ward of the 
property of the gu&rdian, immediately or soon after the ward hag to' be 

a minor, and generally all transactions between them while the influence df th6 
guardian still lasts or is recent. 


21. A minor is incompetent to act as guardian of any minor except his own 
JI. 1 * . . A wife or child or, where he is the managing member 

as Sardians, TnmoTS to act of an undivided Hindu family, the. wife or child of 

another minor member of that family. 

22. (1) A guardian appointed or declared by the Court shall be entitled to 

Remuneration of guardian. mch aU ? wa ? ce ’. ^ as t3le Court fit for 

care and pains m the execution of his duties. 

(2) When an officer of the Government, as such officer, is so appointed 
or declared to be guardian, such fees shall be paid to the Government out of the 
property of the ward as the Provincial Government, by general 1 or special order, 
directs. 


23. A Collector appointed or declared by the Court to be guardian of the 

Control of Collector, as P erson or property, or both, of a minor shaU, in atf 
guardian. matters connected with the guardianship of his Wia^; 

be subject to the control of the Provincial 'CoveraS 
ment, or of such authority as that Government by notification* in the Official 
Gazette, appoints in this behalf. 


Guardian of the Person . r * 

A guardian of the person of a ward is charged with the custody of lte 1 
ward and must look to his support, health amd wjfacsafr 
tion, and such other matters as the tJ |aw .to whfefy thd 
ward is subject requires. 1 * ■'! 


24. 


Duties of guardian of the 
person. 


LEG. REF. 

1 For instance of such order, see Beng. 
Stat. R. and O., Vb 1/H^^. , . 

2 For notifications appointing authorities 
to whose control Collectors appointed under 
the Act shall be subject, ir£- 


(1) Bengal, see Beng. Stat R. & O., V6l. 
II*; (2) Bombay, see Bom. R. & O. Vol. 
I ; (3) U. P^ of Agra and Oudh, see U. P. 
and Oudh List of Local R. & O., Vol. I; 
(4) Punjab, see Notification No, 632, dated 
28th June, 1901, in Punjab Gazette, 1901, 
Pt I, p. 756. 


Law is entitled to the custody of minor 
girls who have not attained puberty, fail- 
ing their mother, in preference to the 
father, the latter is their legal guardian 
and S. 25 cannot apply so as to entitle the 
maternal grandmother to the custody of 
the minor girls in the absence of proof 
theft the. minors had ever been in' the cus- 
tody of the gran4ph>feher and had left or 
been removed from such custody. There 
can be no question in such a case of the 
Court arriving at the conclusion that “it 
will be for the welfare of the wards to 
return to the custody” of the grandmbther. 
54 L.W. 395=1941 Mad. 944= (1941) 2 M. 
L. J. 548. 

. Sec. 20.— rGuardian dealing with ward's 
money-— Investment — Duty to account for 
profits — Breach of trust. 54 I.C. 926=157 
P.R. 1919. 

G. O* 34^ 



Sets. 20 and 27 : Applicability. 
guardians 1 , whether^ 
strum ent, or Court) ‘ar& r ] 
and 27 of the Act 19 ~ 

R.D. 468. : , ' - , 

. ttdmwr ’Stepmother is compel 

tWTtf to act as 'guardian of 'the person of her 
infant step-son. 18 C.W.N. 160=16 I. G 
900=17 CLJ. 405. (5 Bom.L.R. 542 ; 3 
2, Rel.) 

Sec 22. — See 24 B. 95=1 Bom.L.R. J 
1925 0.260. 

Sec. 23. — See 3 CLX^r'#’^ 

appointed 
^{tfo^erty. See 
'fitttttfU'R, -628. ; 


B. 


Sec. 24: Religion. — The father of an ih- 
fant is prima facie entitled to say in what 
religion his child should be brought up. 22 
m EwJ. 247; 25 ifit 88L But where fhti 
Court thinks it would be injurious to the 
child's interest, it will interfere. 22 MX.J. 
247. Where the parents are riot of the 
same religion, the mother after the death 
Of the father should bring up the child in 
its father's religion. 22 MX.J- 247. See 
also 41 I.C. $71. The Court may restrain 
a marriage if it is unsuitable even though 
the guardian has given his consent 10 I.G 
136. See also §8 P.R. 1914=27 I.G 381. A 
ward of Court cannot marry without the 
consent of the Court. 42 G 351. See also 
32 B. 52; 57 I.G 651; 39 M. 473. On th& 
section, see also 8 GW.N. 37; 36 M. 39= 
13 I.G 251=22 M.L.J. 193; (1911) 2 M.W. 
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(1) If a ward leaves or is removed from the custody of a guardian of 

b his person, the Court, if it is of opinion that it will be 

; to custody f or the welfare of the ward to return to the custody 

** ward * of bis guardian, may make an order for his return, and, 

for the purpose of enforcing the order, may cause the ward to be arrested and to 
be delivered into the custody of the guardian. 

(3) For the purpose of arresting the ward, the Court may exercise the power 
conferred on a Magistrate of the first class by section 100 of the Code of Criminal 
Procedure, 188a. 1 

(3) The residence of a ward against the will of his guardian with a per- 
son who is not his guardian does not of itself terminate the guardianship. 


LEG. REF. 
*See now Act V of 1898. 


ST. 519. As to what are material considera- 
tions in sanctioning an application for the 
marriage of a minor girl, see 1933 A.L.J. 
1188=1933 A. 480. District Judge is com- 
petent to sanction the marriage of a minor 
girl under the guardianship of one appointed 
by the Court with a particular bridegroom. 
52 I.G 998. Where the Court sanctioned 
the marriage of a minor boy aged 12 to a 
■girl aged 10 and the grounds alleged were 
that the boy who was himself very rich was 
likely to get a very rich father-in-law, that 
the boy was grown up and desired his 
marriage and it was also said that because 
the Sarda Act which would take effect 
soon was likely to postpone the marriage 
for a long time, it was better to have the 
tharriage cdebrated, so that the boy might 
avoid the temptations of a dissolute life. 
Held, that the welfare of the minor was 
the only test in such a case and that the 
grounds set out would not be a justification 
ior sanctioning the marriage of such a 
young bpy. HHd, also, that it was not the 
province of the Judge to set at naught the 
Tfcincipl^ jjnfieriying the Sarda Act or to 
■teach others to flout it. 1930 M.W.N. 57. 

Revision. — Order not warranted by Act — 
Revision lies. See 36 M. 39. See also 34 
P.L.R. 333. 


Sec. 25 . — [ See Notes under Secs. 17 and 
19, supra.] The only remedy of a guar- 
dian seeking the restoration of the custody 
-of his minor ward is by way of an appli- 
cation under S. 25 of this Act. A sepa- 
rate suit is- not maintainable for the purpose. 
9 R. 569. See also 68 M.LJ. 662. Quaere , 
■whether S. 25 was intended to apply to the 
•dase of a person who has not been declared 
or appointed a guardian under the provi- 
. flip*, of the Act. 132 I.G 636=35 GW. 
H. 158=1931 G 563. An application under 
S. 25 must be made to the Court where the 
minor ordinarily resides. 118 I.G 415 (1) 
— 1929 R. 129 (1). The refusal by a person 
to deliver back the child to its natural guar- 
dian, -when asked to do so by the latter 
amounts in effect to a removal from his 
custody .and he cap, therefore, apply under 
S,..25 of the Act 1929 M. 81. See also 
128=193? A. L, J. 21=1932 A, 215; 
Wi.G. £84=1935-0. W. N. 1096=1935 6. 


492 (F.B.) (Application by Muhammadan 
father for custody of his minor girl.) 
Where it- appeared that the father had 
been tried of serious charges in relation to 
his treatment of his children and though 
he had been acquitted of criminal prosecu- 
tion, his conduct was otherwise reprehensi- 
ble, Held, that he was disentitled from 
claiming custody of the minor children who 
were residing in a convent 132 I.G 636= 
35 C.W.N. 158=1931 G 563, See also 1935 
A. 838. Matters to be considered in pass- 
ing order under the section. See 107 I.C. 
759. The father has a right to custody of 
a minor child. 47 A. 706; 18 L.W. 173= 

1924 M. 45. But as to conflict of rulings, 

1925 O. 282; 1925 O. 257; 83 I.G 308=1925 
L. 250; 86 I.C. 957=1925 M. 1085; 86 LG 
640=1925 M. 398. The decision of the 
question whether it would be for the wel- 
fare of the child .to return to the custody 
of its guardian depends entirely on the 
circumstances of each case. When the 


guardian of the person of a ward applies 
for the custody of the ward, he is only ask- 
ing the Court to help him to discharge the 
duty cast on him by law with reference to 
his ward and it is for those, who oppose 
such an application to make out that the 
welfare <?£ - the ward will be better served 
by its being kept out of the custody of its 
guardian and retained in the custody of the 
person against whom the- application is made. 
This onus is especially heavy when the guar- 
dian is the father of the child. 1929 M. 81. 
Before the Court can pass an order for the 
arrest and delivery of a minor girl to her 
husband, the guardian, the Court has first 
to be satisfied that it is for the welfare of 
the ward to return to her guardian. The 
Court cannot assume that it is for her 
welfare to so return, and if the order is 
passed without the Court deciding that 
question, the order will be set aside. 43 
L.W. 650=1936 M. 556=71 M. L, J. 396. 
There is no legal prohibition against the 
appointment of a person as a guardian who 
is not residing within the jurisdiction of 
the Court or the making of an order under 
S. 25 in favour of such a person, though 
naturally the Courts would as an ordinary 
rule be reluctant to make such an order. 39 
Bom.L.R. 103=1937 B. 158=LLJL (1937) 
Bom. 348, 

Father— Rights op.— T he father has an 
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inalienable right to the custody of his chil- 
dren and he cannot be deprived of it except 
for strong reasons. 41 r.L.R. 841—1939 
Lah. 359. The father, as the natural guar- 
dian, has the legal right to the custody of 
his child and the Court will not interfere 
with his right except when the safety or 
the welfare of the child requires such in- 
terference. The Court will be perfectly 
justified in imposing limits upon the 
father's right of custody, if the exercise of 
such rights will materially interfere with 
the health and happiness of the minor. 74 
GLJ. 196. An immoral father has not the 
same right to the custody of his children as 
a moral man. (1924 A. 622, not appr.) 1929 
M. 81. See also 120 I.C. 747. Although ac- 
cording to Hindu Law a father is the natu- 
ral guardian of his children during their 
minority and has, therefore, a paramount 
right to the custody of his children, yet 
each case must depend tipon its own circum- 
stances and the right of the father is Jiable 
to be defeated where it is shown that it is 
better in the interests of the minor and - 
for its welfare that it should remain where 
ti is. If a minor girl has for many years 
from a tender age lived with grandparents 
or other near relatives and has been well 
caned for and during that time the minor’s 
father has shown a lack of interest in the * 
minor, these are circumstances of very great 
importance and bear both upon the ques- 
tion of the interests and welfare of . the 
minor and on the bona fides of the petition 


by the father for the custody r of, his minor 
girl. 41 L.W, 190=1935 M.WJfc 4I2=jL935 
M. 195. A Hindu father is the\ natural 
guardian of his children during their minor- 
ity, and has pritna facie a paramount right 
■to their custody, and must be given such 
custody unless he is unfit or there are other 
circumstances. But the welfare of the 
minor child is a very , important matter for 
consideration and the interests an<J welfare 
of the minor are sometimes even paramount 
to the rights of the father. A minor girl 
about one year old was, on her mothers 
death, taken to live with her maternal tM- 
des with the .consent of her father Who 
took a second wife and, had by her four 
children. She* remained with hfer * undflj 
ever since until she was 13 years ed acgfjJ 
and was fondly brought up and wtfl-carfea 
for by her uncles and grandmother. . The 
father did, not show the slijght&t interest 
in her welfare t* II then, bt*t suddenly ap- 
plied for her custody under p. 25 of tftfti 
Act The minor girl showed her. prefer 
rence clearly in favour of remaining with 
hir uncles, and it also appeared that the 
petition made by the father was not bona 
fide but out of spite and grudge against 
the maternal uncles. Held f that the minor 
ffirl of 13 years was capable of forming a 
good opinion on the matter and that the 
interests and welfare of the minor demand- 
ed that she should remain where she was 


and the father’s petition s£6ujd be refused. 
41 L.W. 400=1935 M. 363=68 MJLJ. 213. 
See also 50 L.W. 520=1939 Mad. 611= 
(1939) 2 M.L.J. 515. The father is the 
natural guardian of his minor child and has 
a right to claim custody of the child, but 
such right can be defeated if the Court 
thinks it better in the minor’s interests to 
leave him in another's custody. In deter- 
mining the minor’s welfare, the question 
whether the application for custody is bona 
fide or not should be considered. If it is 
not bona fide , that is a reason for not dis- 
turbing the existing custody. The Court 
may in that connection take into account 
the failure on the part of the father to take 
steps over a long period to get custody of 
the minor. Another consideration is whe- 
ther he is a fit person fbr the minor to be 
returned to. The fact that the fatJ&r' ffl* 
treated the minor's mother and wds^ about 
to\ marry a second wife will also 
against him, especially when his applfcdfoi 
is belated, made after the laprie of a tottg 
time 158 LG 99=1935' M. 56& S6e dfcS 
193 9 Mad. 611=^(1939) * 2 MX.J. .515. A 
miner, provided he or she is old enough to 
understand . the nattire of His os her 
though tinder 18 years of Age, 
spite of the father’s power of gen^l con- 
trol over -his or her education reHgfous pd 
otherwise, to . change his or, her religion. 
But in this, as in all other matters under 
the Guardians and Wards Act, the, Co * 
in deciding, who, the,, 

the minor will 
and interest of the minnf ; gpp ’W SO doing 
the Court can set aside her own preferences 
interest and for her good. 
Ptutitetj a father 'does not lose the ngfct of 
custody of his minor child if he becomes 
converted to another religion or if his child 
becomes so converted. 1939 Sind 311; 39 
Bom.L.R. 103=1937 B. 158; 41 LW^fe 
68 M.L.J. 662. Where a 
appointed the father pro- 

perty of a 

*h> order as regards’ the 
guardianship of her perseta was necessary. 
Held . that the conditional order of appoint- 
ment as guardian of the property is of no 
effect 4 me District Judge was not correct 
in raying that no order as regards the 
guard-ship of the person was “necessary”. 
19ja^M. 19. On this section, see also 27 
WSf; 13 AX.J. 742; 29 LC. 7<fc; 28 
597=17 Bom.L.R. 332 Though, ac- 
cording to the Muhammadan Law, the 
mother is the guardian of her minor son ■ 
below 7 years of age, and so an application 
bv the father for the custody of a chHd 
aged less than 7 at the time of ^ applies 
tion would be incompetent, nevertheless, if 
during the course of the proceedings, the 
infant has attained 7 years of age, it is 
open to the father to contome the applng 
tion. The only remedy of a father for the 
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custody of his minor son is by an applica- 
tion under S. 25. The words "removed 
from his custody" should receive a liberal 
construction as including removal from 
constructive custody. A refusal to deliver 
a minor to his natural guardian when asked 
to do so by the latter amounts in effect to 
removal from his custody. 124 I.G 381 ; 
25 A.LJ. 585 (rights of Mahomedan father 
and mother over minor child). Natural 
father of a child consented to the mother 
retaining the child during its infancy. The 
mother separated from the father before 
borth of the child and lived with another 
man as his wife. On her death the natural 
father applied for the custody of the child. 
The natural father was a man of good 
character. Held , that he was entitled to 
apply for and obtain the custody in prefe- 
rence to the o 4 her man with whom the mother 
lived as wife after separation from the 
natural father and that the child must be 
deemed to have been in his custody at the 
time of its birth. (39 M. 608; 49 A, 332, 
Ref.; 40 B. 600, Diss. from.) 12 R. 161= 
149 I.G 1045=1934 R. 49 ( 1 ). A Maho- 
medan father who is the lawful guardian 
of his minor children by a wife who has 
been divorced by him, does not require an 
order of the Court to support his right to 
act as the guardian, in fact an application 
for appointing him guardian under the 
Guardian and Wards Act does not lie. 
Being thfe guardian of his children under 
his personal law, he is entitled to apply for 
an order under S. 25 of the Act for custody 
of his children, although the fact that He 
is the lawful guardian does not mean that 
the Court is compelled to pass an order in 
his favour under S. 25. The welfare of 
the minor is of primary importance and the 
Court wiU be guided by that consideration 
in'* not making an order. 1945 

M.W.N. 704=5# L,W. ' 587= ( 1945 ) 2 M.L.J. 
463. Petitioner who lived with his wife and 
minor child in the house of his father-in- 
law for nearly two years and thereafter 
lived apart called upon the wife to come 
with the child and live with him but the 


latter refused. The petitioner having < appli- 
ed tinder S. 25 of the Act for custody^of 
his minor child, held, that the father as the 
natural guardian of his minor child was 
entitled to apply under S. 25, that the minor 
must be deemed to be in the constructive 
custody of the petitioner and that the refusal 
61 the wife to go and live with him with 
the child was in law a removal of the child 
from the* custody of the petitioner. Held , 
further, that ah application under S. 25, and 
not a suit was the proper remedy of the 
151 I C * 1037=36 Bom.L,R. 668 
1934 B . 311. The word ‘custody’ in S. 25 
Includes potfir? actual- and Constructive cus- 
M.LJ. 2i; 25 A.L.J. 

' 724=36 BoulL.R. 668=1934 B. 

minor bas hever been 
nr 1 w *ct*stfedy of tb^guaitfia^ , in order to 


make the Act workable, a fiction must be 
imported into S. 25, whereby it is deemed 
that the child has been constructively in the 
guardian’s custody and has left it. 1930 M. 
19. About mother’s right to custody, see 
56 I.C. 242=24 GW.N. 711; 31 C.L.J. 365 
=57 I.G 13. See also 1931 A.L.J. 333 
(minor alleged to be member of joint 
Hindu family). But whether she by her 
conduct precludes herself from demanding 
the custody, see 1 M.LJ. 347 ; 23 C. 290. 
Where immoral conduct is proved against 
her she is not entitled to custody. 14 M.I. 
A. 309. See also 1929 M. 81. A Court is 
not justified in refusing relief to the guar- 
dian under S. 25 of the Act on the ground 
that the guardian is too weak to keep the' 
minor. 1927 L. 266. It is the duty of the 
Court to protect the weak against the high 
handed acts of the strong and this duty had 
to be performed with greater vigilance when, 
the aggrieved party is a duly con^titu 4 ^d. 
guardian appointed by the Court itself 'ana 
the victims are minors under its charge. 
100 I.C, 807=1927 L. 266. In order to take, 
action under S. 25, it is immaterial whether 
the minor left the guardian’s custody of his 
own, accord or was forciblv removed by the 
respondent. 100 I.C. 807=1927 L. 266. 
Father leading an immoral life— Children 
* living with maternal uncle — Power dele- 
gated by the father whether can be revoked. 
103 I.G 361=1927 N. 314. For the purposes 
of S. 25, it is not really necessary that the 
applicant should be a ' lawful guardian 
under the personal law. The application- 
can be made by any person having the care 
of the person of the minor. The father of 
an illegitimate son who had the care of his 
person has, therefore, a locus standi to 
maintain a petition under the section. The 
petition must be decided on equitable con- 
siderations, the sole criterion for decision 
being the welfare of the minor. 15 L. 630 
=35 P.L.R. 677=1934 L. 1003. See also 
I.L.R. (1940) All. 269=1940 A.LJ. 238= 
1940 All. 329. Under Hindu Law the 
father of a minor girl ceases to be the 
guardian of her person as soon as 
she is married. 1935 L. 25. On the 
death of her husband, this right does 
not revive in favour of the father, 
but devolves upon the Husband’s re- 
lations. Where therefore at the time of 
the application under S. 25 by the father 
the girl was in custody of her natural guar- 
dian, the mother-in-law, it cannot possibly 
be said that she had been removed from 
lawful custody, and the order for the delir 
very of the minor to her father under S. 25 
is illegal. 1935 L. 25. Ex parte order 
directing production of minor— Application 
to cancel the order dismissed — Order of 
dismissal not appealable — Proper remedy of 
the party is to apply to set aside ex parte 
order. 92 I.C 36=1926 N. 351. A husband 
iSj by Hindu Law,* a natural guardian of 
his minor, wife Vr to custody and 
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comes within the definition in S. 14 of the 
Act as being "a person having the care of 
■ the person of a minor” and, therefore, is 
entitled to apply tinder S. 25 for the cus- 
tody, of his wife. 121 I.C 175=1930 Sind 
135. ' See also 33 Bom.L.R. 386. Where a 
husband obtains a decree for restitution of 
conjugal rights against this minor wife, his 
only remedy would be to get an attachment 
against the property of his wife, if she has 
any. It would be altogether wrong to per- 
mit the husband to achieve his object by 
making an application under the provisions 
'of sec. 25 to take custody of his minor wife 
against whom the decree was passed. 
(1936) A.LJ. 211=1936 A. 267=161 I.C. 
•816, Reversed.) 164 I.C. 915=1936 A. 657. 

“Custody” — “Guardian.” — The meaning 

of the word “custody” is not confined to the 
physical or actual custody of the minor. 
Even if the ward is in ihe actual custody 
of another person with tne permission of 
the guardian, he or she would he , under tM. 
guardian's constructive custody. 54 A. 128 
=1932 A.L.J. 21=1932 A. 215. “Custody” 
in sec. 25 includes the actual as well as the 
constructive custody of the minor, ■ and the 
section is not limited to the powers of en- 
forcing the guardian's right to the extreme 
case of an actual leaving ot removal. A 
ward in the actual custody of another per- 
son with the permission of the guardian is 
•deemed to be in the constructive custody 
of the guardian, and the refusal of the per- 
son in actual . ca^dy^tdnJband over the 
minor to thee guardian to ,a re- 

moval of the minor from the * codshrttqtiv’e 
custody of the guardian within the meaning 
■of sec. 25 of the Act. 151 I.C 1037=36 * 
Bom.L.R. 668=1934 B. 311. See also 74 C. 
L. J. 196; 39 M. 608=30 M.L.J. 21; 25 A. 
L.J. 585; 161 I.C. 816=1936 A.L.J. 211= 
1936 A. 267. Any person who has the care 
of the person of is a /guardian’ 

of the person ; so if a female rubtfiOri is 
under the Muhammadan Law entitled to 
the custody Of'the minor and not disqualifi- 
ed in any way and the minor is actually 
'her custody; it. .cannot be said that *sh6 Ms 
left or has Men' Unmoved from the custody 
r of the guardian having ”feerj»re.gf the. per- 
son of the minor. 54 A. lZ&=lo/ TC? 219 ,, 
=1932 A. 215. A father can make an ap- 
plication under sec. 25 for the custody of 
f mkpr son although * 7as 

ndvii? f "fftrhfe custody aftd lived ait along 
with his matefhal grandparents. The word 
“custody” as used in that section, refers riot 
to £5ftial. but also to constructive or 


circumstances, and the child can.be deemed 
within the ■ meaning of the section, to be 
removed from such legal custody, when the 
person in whose actual possession he; is, 
repudiates to the guardian’s knowledge the 
right of the latter to the actual or legal 
custody of the minor. 74 CLJ. 196. Sec. 25 
does not apply if the ward has never been 
in the custody of the guardian. Custody 
means actual custody and not constructive 
custody. When the father of a minor has 
never had actual custody of the child, there 
is no jurisdiction in the Court to direct the 
custody of the minor child to be handed 
over to the father in proceedings under the 
Act. I.L.R. (1941) Bom. 488=43 Bom.L,R. 
615=1941 Bom. 344. 

Guardian— Meaning of.— “Guardian” in 
the Guardians and Wards Act meattfe a 
person having the car$ of the person of; a 
minor or of his property o*; both *%jdLfs 
used in a yfide t seiise. It doq? 
sarily mean a guardian, duly appoint#? ijt 
declared by the/ Court, hut includes a 
o £ even a./d*? fapto guardkfL ; : JUpl tG. 1037 
=36 BomX.R. ' ,6%=4$&f 3*1*, 5W, 

sec;4, supra, 1 “ \ ■ 

Native Christian 
father and mother ► *bd- H thehr 
otheSr' peradh is ejititfed Z& \6f the cus- 
tody of Cferistiai^ ‘Arnbt ar-'to ;thc 

gttardfehshinr of his her '^^ferty. 132 X 

W M. 629=60 MX.J. 605. 

" t&; I 

under the Act 1 : 

Act for ther < w .. 

r a separate M. 

, . r . ieei ' M: & ‘ R. 569 ifoIfWn^ 190 
594; 38 M. 807 (P.C.); 42 M. 647]. 

Practice. — Orders as to the custody of a 
child under the Act are always of a tem| 
ary nature. Those interested in, 
are at liberty to apply 
ficadon or ft** 

459= 

pplicatioft by mother for 
custody of minor daughter — Manor removed 
from Court’s Jurisdiction — Apolicatvn can- 
itfHftb* granted. 177 Zd. 427=3938 Lab. 
84*40 P.L.R. 64=X.L.R. 1938 L. 31 8»J938 
L. 313;. 



SECS. 25 AND 19. — Where a father applies 
for the custody of h5s illegitimate children 
by a prostitute, and it is found that the 
mother was continuing to lead a life ofpros- 
, JmTv to Stfjftial . but also to constructive or sdtudon, it is In the interests of the tofobrs 

Si custo^-Wbep the father of child that they should not he stowed h> » 

not a bar to such an order bans; made. I 
L.R. (1940) AS. 269=1940 A.L.J. 288= 
1940 AH. 329. See also 15 La h. 630=1984 
La ft 1008. 


the maternal grandfather or for the matter 
• of that any other relation ■who has actual 
custody of- the boy must be deemed to have 
• 4-hat custody ” with the knowledge and con- 
sent of the father. Legally it is the father 
-who -has ‘ •die custody of the child m such 
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26* (1) A guardian of the person appointed or declared by the Court, un- 
less he is the Collector or is a guardian appointed by 
Removal of ward from wjj] or other instrument, shall not, without the leave 
^ u^iacilctl0n, of the Court by which he was appointed or declared, 

remove the ward from the limits of its jurisdiction except for such purposes as 
may be prescribed. 

(2) The leave granted by the Court under sub-section (1) may be special 
or general, and may be defined by the order granting it. 

Guardian of Property. 

27. A guardian of the property of a ward is bound to deal therewith as 
carefully as a man of ordinary prudence would deal 
Duties of guardian of pro- with ft if it were his own, and, subject to the provi- 
pcrty " sions of this Chapter, he may do all acts which are 

reasonable and proper for the realisation, protection or benefit of the property. 


SEC. m.~See 19 I.C. 655=11 A.LX 209; 
A.W.N. (1899) 204; 8 M.H.C.R. 94. 

Seo. 27 : Applicability. — Sec. 27 ap- 
plies to guardians recognized by the law whe- 
ther or not they have been appointed guar- 
dians under the Guardians and Wards Act. 
It does not and was not intended to confer any 
power upon a person who Without any lawful 
authority in that behalf has usurped the posi- 
tion of a guardian, or has taken upon himself 
the care of the property of a minor. 12 B. 
656=1984 B. 335. A guardian appointed 
tinder the Act cannot ratify the unauthorized 
acts or a former guardian. 54 1.0. 311. It 
is unwise on the part of the guardian to ad- 
mit that his wards were liable for a debt 
Whto the debt could not be legally recovered 
owing to the lapse of time. 66 I.C. 328= 
23 O-C. 27. Where a guardian acting in 
the interests of the minor enters into a com- 
promise of a doubtful right, it is binding on 
the minor. 14 MX. J. 442. A guardian has 
a discretion under sec. 27 to allow a remis- 
sion of rent on failure of rain or other source 
of irrigation. 28 LO. 5=8 S.LJEt. 222. On 
tbjs section, see also 83 I.C. 24=1924 A. 622 
WheW' from a business inheri- 

ted by a titftt&ipSsr ^%-principal source of his 
maintenance, money borrowed' by Ms guar- 
dian for the efficient conduct of that business 
is money borrowed for the benefit of the 
minor’s estate. 44 O.W.N. 1048=3940 Cal. 
532. The mere fact that the guardian has 
filed abstract statement of assets and liabi- 
lities does not release him from liability to 
account unless he gets a discharge from such 
liability from the Court. 15 C.L.J. 57=7 
I.C. 214 (34 C. 211, Bel.). A promissory 
note executed by the certificated guardian for 
goods supplied to the shop owned by the 
ipjtnor does not impose a personal liability on 
and the creditor is not entitled to re- 
cover ihe amount from the minor or his estate. 
?4 BomXJB. 1001=1932 B. 480. Although a 
guardian can under certain circumstances sell 
or charge his ward’s estate or property, he can- 
not hind him personally by a simple contract 
debt nor can he bind This estate except by a 
document purporting to bind it. This prin- 
ciple applies even to a case where the promis- 
sory note was executed by the guardian (ap- 
pointed by the Court) after obtaining sanc- 
tion^ fed® Court and the amount was utilised 


t’or the benefit of the minor. [11 B. 551 (P. 
C.) and 20 B. 61, Toll.] 34 BomX.B. 996 
=1932 B. 460. Though a debt incurred on 
behalf of a minor for necessary purposes of 
the minor or a covenant to pay a debt so in- 
curred can be enforced against the property 
of the minor, a guardian cannot impose an 
unconditional personal liability on the minor 
by executing a promissory note on his behalf - 
because any qualification of the promise con- 
tained in a promissory note such as that it is 
only to be enforced against a minor, if neces- 
sity binding on the minor be shown, is wholly 
foreign to the idea of a negotiable instru- 
ment. 65 M.L.J. 350=56 M. 879. Where 
the guardian of a minor executed a mortgage 
which was found to be invalid and unenforce- 
able as such for want of, proper attestation, 
the personal covenant contained in the deed 
can be enforced against the estate of the 
minor, if the liability was one binding on the 
minor under Hindu Law. 54 M. 163=1931 
ML 410=60 M.LJ. 56 [39 M.L.J. 29 pT.B.) 
Toll.]. A decree can be passed against a 
minor’s estate on a contract entered into by 
his guardian in a case in which the estate 
would have been liable for the obligation in- 
ctunred, by the guardian under the personal 
law to which the minor was subject. (42 M. 
185. Toll.) 139 1.0. 383=1932 M. 696. 

Execution Application. — A guardian can- 
not make an application for execution of a 
decree on behalf of a minor who has attained 
majority without a proper power of attorney. 
If, however, the minor ratifies the ^ct, the 
application Is valid. 32 P.L.B. 290=1931 
L. 600 (1929 L. 478, Appl.). Liability of 
guardian for his failure to invest his ward’s 
money for interest — Liability not outside the 
Act. 33 B. 419=11 Bom.L.B. 512=3 I.O. 
172. Where ^ the omission of the guardian to 
invest the minor’s property in trust securities 
as directed by sec. 20 of the Trusts Act and 
to file proper accounts was the main cause of 
the loss caused to the minors though the action 
of others also partly caused the loss, held, 
that the guardian and his surety were liable 
for the whole loss sustained by the minorfe. 
136 I.C. 517=1932 8. 181. Negligence of 
guardian — Order passed by Bevenue Court — 
Bight of minor to avoid. Bee 138 I.C. 465= 
1932 A.L.X 437=1932 A. 293 (T.B.). 

Purchase ox* lanu — A guardian 
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28. Where a guardian has been appointed by will or other instrument, his 

_ „ x power to mortgage or charge, or tijansfe- by sale, gift, 

■ tegtameDtary exchange or otherwise, immovable property belongs 
_ ing to hi? ward is subject to any restriction which 

may be imposed by the instrument, tinless he has under this Act beeh declared 
guardian and the Court which made the declaration permits him by an orrferTn 
writing, notwithstanding the restriction, to dispose of any immovable property 
specified" in the order in a manner permitted by the order. 

29. Where a person other than a Collector, or than a guardian appointed 

. . by will or other instrument, has been appointed or 

declared by the Court to be guardian of the property 
ed or declared by the court. of a ward, he shall not* without the previous permission 

of the Court, — 


of a minor, although he occupies a position 
which is fiduciary in character, cannot be 
held to be debarred from acquiring immove- 
able property on behalf of his ward* provided 
in doing so he acts as a prudent man who is 
acting carefully with his own money. Though 
a guardian in possession of minor's property 
may fall under sec. 94 of the Trusts Act, he 
cannot be held in every case to come within 
sec. 95 of the Trusts Act as the words “90 
far as may be”' in that section make it sub- 
ject to sec. 27 of the Guardians and Wards 
Act. 49 L.W. 644=1939 Mad. 645= (1939) 
1 MX.J. 745. 

Surds. 27, 29 AND 30,— Under sec. 27 of the 
Act, a guardian may, subject to the provisions 
of the Act, do all acts which are reasonable 
and proper for the realisation, protection or 
benefit of the property of the minor. Other 
sections in the Act place restrictions on the 
guardian's power to alieaate .er charge the 
immovable propwty of v d#mlfao*. It follows 
that the restrictions contained in sec;$J9'*sid 
the provisions of sec. 30 do not apply to a 
mere borrowing of money by a guardian. A 
loan contracted without the sanction of the 
Court by a guardian appointed under the 
Act will be binding upon the minor if the 
lender had made proper enquiries and had 
satisfied himself as to the- legal, necessity for 
the loan, whether or not the money wa® actu- 
ally applied for the benefit of the minor The 
’fact that the true necessity was not mentioned 
in the recitals in the bond is of little impor- 
tance, as such recitals are merely a piece of 
evidence as t6 the nature of the alleged neces- 
sity and are not conclusive on the point. 72 
CL.J. 542=44 O.W.N. 1048=1946tfeLfi32. 
See also 31 PX.B. (J. & K.) 125. 

Seo. 28 . — See 11 O.O. *29. Guardian ap- 


6M=fi3 T C.W.N. 884 j 61 P. 

B. 1918=47 ,1.0. 358. Testamentary goa£ 
dian, powers of. See 9 LX.J . 48©— 1928 

Lah. m - „ ' 

Secs. 28 and 29.— A sale by a jertMcated 
guardian in contravention of secs. 28 and zy 
is voidable and not void. 8 P. 226—117 I. 

C. 161=1929 P. 202. Where a compromise 
has been entered into bn behalf of a minor 
and sanction for that compromise has been 
duly granted under O. 82, r. 7, 0. P. Code. 




the permission of the Court under sec. 29 of 
the Act is not necessary. 122 X.G. 103=1930 
L. 250. Joint Hindu family — Application by 
father to be appointed guardian' of prop 
— Proper procedure in such cases. , 112 
873. . . • *: $ r 

Seo. 29. — Sec. 29 refers to the power 
guardians appointed and declared by . Sfce 
Court whether they are permanent or tempor- 
ary guardians. An order of Court JS — ^ — 
the sale of property by a, tempora 
is, therefore, not ultra Vires. 40 
(1)=1938- Lab. 308. In a 
property of a minor has been cony _ 
guardian without permissjpir, of. tlse 
Judge, the minor in a. .suit bnofight; againsi 
him, cannot avoud .the 

ring the benefit which he has ; received. ILL 
E. (1939) AXL 614=1938 AX.J. 621=^lSp 

All. 369. , 8*d. WJ$ ' 

of percussion fi 

ders it void. Where 

foe a particular mortgage bf, thfe ^wd'a^pJfio- 
perty on oertaSn t^s 

a&ijt , gfulnftod 4&y thb *Cbui% and circumstaoees 
change subesquently and part of the money 
is not required, the guardian is bound to ob- 
tain a new permission from the District Judge 
for a mortgage under the changed cif$gtfL- 
stances. If the guardian executes tg&S jjP* 
for an amount less than that 

tfeSSMsiS former pet-mis- 
si on cannot cover the mortgage which is dif- 
ferent from the contemplated dne and execu- 
ted : under different ewt&mstances. The pro- 
visions of sec. 29 cannot be said to be Mi- 
plied with* 1937 . AX J. 1351=193$ AH. 
109. A deed of family arrangement entered 
into by a certificated guardian in which *o 
distinct tide is conferred on any body and 
all that is done is a relinquishment of claim 
by some person in respect of property assign- 
ed to another and a recognition of the antece- 
dent right of that other person to thg property 
does not amount to a transfer faffing within 
sec. 29 requiring sanction of the Court. IX. 
B. (1938) All. 125=1938 AX.J. *3=1938 
All. 170. Where a guardian granted a five 
years' lease of certain land belonging to the 
minor and the transaction was approved by 
the minor and his relatives and was duly com- 
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(a) mortgage or charge, or transfer by sale, gift, exchange or otherwise, 
any part of the immovable property of his ward, or 

(b) lease any part of that property for a term exceeding five years or for 
any term extending more than one year beyond the date on which the ward will 
cease to be a minor. 


'uuinicated to the Court but subsequently on 
the application o£ a third party the Court 
cancelled the prior lease and directed a fresh 
auction, Md, that the first lease granted was 
.within the competency of the minor and that 
the Court's order cancelling the same was 

• made without jurisdiction. 132 I.C. 203— 
1930 L, 1017. When a certified manager 
creates an occupancy tenancy, whether deli- 
berately or inadvertently, by giving a lease 
without the previous permission of the Court 

■ the landlord is Hot bound by it. It is not in 
any way an intolerable restrainst on effic ; eni 
management to provide that the creation of 
a permanent tenancy should not be made wiih- 
out the Court's permission. It is not a mat- 
ter of any difficulty for a manager to ap- 
proach the Court and obtain the necessary 
permission. The question whether the act 
opposed is a prudent one or not is immate- 
rial. 177 I.O. 931=1938 Nag. 314. See 

* 1942 O.W.N. (B.B.) 22 (2) =1942 B.D. 38. 

Secs. 29 & 30. — Sec. 29 does not apply to 
transfers of property made on behalf of 
minors by their guardians ad Utem and no 
♦sanction of the Court is necessary. 44 I.C. 
664=01 P.W.B. 1918. Sec. 29 ( h ) has no 
..application when the contract for the bene- 
fit of the minor is entered into not by the 
guardian but by the Court. 1935 L. 863. 
As regards raising of loans on the security 
of property of the minor, see A.W.N. (1908) 
75=5 A X.J. 260=30 A. 188; 1933 M.W. 
N. 791. As to effect of sanction of Court, 
see 50 M. 217=25 L.W. 25=1927 M. 233. 
Surrender of an ex-proprietary holding is not a 
- “transfer within the meaning of sec. 29, con- 
permission of the Dis- 
trict Judge*^^, riefc necessary ,in such a case. 
101 I.C. 804^:&&X»Jh ,546^jDh^karta of a 
joint Hindu family who 1$ appointed guar- 
dr an of minor member of the family under thn 
Act comes under the control of the Court and 
cannot mortgage the minor's share as fcarta. 
62 I.O. 616=23 C.W.N. 634. See 87 I.C. 
•238=1925 O. 633. Sale of minor's proper- 
ty by guardian without permission of the 
'Court is voidable, though the sale was for 
the minor's benefit and was a perfectly honest 
transaction. 13 I.C. 594. See also 1933 M. 
W.N. 791; 6 AX.J. 491=31 A. 378; 25 A. 
59. Sale of ward's property — Power of 

■Court to step sale injurious to ward. 109 P. 

1915=29 I.G, 804. A mortgage execu- 
ted by a guardian appointed under the Act 
Without the permission of the Court is not 
absolutely void. It is only voidable. 16 C. 
-W.N. 716—14 XO. 515. See also 1938 Mad. 
522= (1938) 2 M.L.J. 428; 17 Pat, 460=19 
594=1938 Pat. 337. To avoid the 
tflbrtgajgfe it is not necessary for the minor to 
wng an action to set aside the transaction. 

716=14 XO. 515. A transaction 
is ^vpidable at T the- instance of the 


minor may be repudiated by any act or omis- 
sion of the late minor, by which he intends 
to communicate the repudiation, or which 
has the effect of repudiating it, for instance, 
a transfer of land by him avoids a transfer 
of the same land made by his guardian be- 
fore he attained the age of majority. It is 
not necessary that he should bring a suit; 
but a suit to set aside the acts of Ms guar- 
dian during his minority amounts of course 
to an express repudiation. 17 Pat. 460=19 
Pat.L.T. 594=1938 Pat. 337. As to power 
of guardian . to alienate ward's property 
among Parsis, see 43 Bom.L.B. 981. This 
section only enables tli6 Judge to give per- 
mission to the guardian to s5U sue! portion 
of the properties as may be necessary,,^ $n 
application properly framed by. the guar- 
dians for that purpose. It confers no power 
whatever on the Judge to deal with the minor's 
property on his own motion in any way, 12 
G.L.J. 322=7 I.C. 46. Courts should be 
slow to hold that when a Court has granted 
sanction to Create a mortgage that sanction 
does, not protect a subsequent lender of 
money wno lends on the faith of that sanc- 
tion and who is in no way a party to any 
slackness or fraud in obtaining that sanction. 
Where. the transaction is not file same as the 
sanctioned 1 transactions^ it is not covered by 
the sanction and one is thrown back to the 
position of a mortgage by a guardian with- 
out the sanction of Court “(♦•*•) it could be 
avoided and when the minors or principal 
avoid such transaction they can be held lia- 
ble to restore what they have gained as a con- 
sequence of it. 1941 N.L.J. 447=I.L.B. 
(1942) Nag. 191=1942 Nag. 12. Contract 
by gHftfdisw to sell — Liability of ward. 40 
iTC. 490=22 C.W.N. 477. Mortgage in ex- 
cess of sanction voidable. 19 I.C. 624. See 
22 M. 289; 11 I.C. 764 ; 8 A.L.J. 754; 1941 
N.L.J, 447. Permission to mortgage minor's 
property — Guardian has no power to confer 
power of sale on mortgagee. 10 XO. 872. 
Sale without permission of Court is voida- 
ble. 13 I.C. 594. Alienation by guardian by 
way of sale or mortgage — Distinction be- 
tween. 50 M. 217=1927 M. 233. See also 
51 M.L.J. 869. Contract for sale with per- 
mission of Court by certificated guardian is 
a valid contract and so a suit for damages 
for its breach lies. 35 A. 499=11 A.L.J. 
783. See also 19 I.C. 624. A transfer, 15 
years after the sanction granted by the Dis- 
trict Judge, cannot be held to be in tmrsuanco 
of the sanction. 35 A. 150=11 A.L.J. 107. 
Under sec. 30 disposal of immovable pro- 
perty by a guardian in contravention of secs. 
38 and 29 is voidable and could be set aside 
in a proper proceeding. 49 C. 911=28 C.W. 

57,-1922 C. 150. The scope of an en- 
quiry under sec. 29 is entirely distinct from 
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30. A disposal of immovable property by a 
Voidability of transfers made guardian in contravention of either of, the two last 
•in contravention of section 38 foregoing sections is voidable At the instance of any 
•or section 39. other person affected thereby. 


the scope of $n enquiry under O. 21, r. 83, C. 
P. <J 0. 911. O. 21, r. 83, C. P. 
"Cbae,does not render unnecessary the fulfil- 
ment of the requirements of sec. 29 in a case 
which falls within the scope of both these 
provisions of the law. 49 0. 911. Lease by 
•Court guardian for seven years — Sanction of 
Court not obtained — Lease in accordance 
with compromise sanctioned by Court — Vali- 
dity. 68 XC. 997=35 C.L.J. 206. Power of 
Collector appointed as guardian to sell minor's 
property. See 96 XC. 17=28 Bom.LJfc. 628. 

Appeal. — Orders under secs. 29 and 30 arc 
not appealable. 87 I.C. 251=1923 A. 14. 

Practice and Procedure. — Absence of re- 
'Cital of necessity for alienation in order sanc- 
tioning alienation — Effect of. See 50 M. 217 
=51 EL.J. 869=1927 M. 233. Sale by 
guardian on behalf of minor — Condition sub- 
sequent not complied with — Effect of. 25 A. 
L.J. 725=60 A. 63=1927 A. 631. As to the 
necessity of restoring the benefit t&ken in case 
•of avoidance of transaction entered into by 
guardian, see 25 A.L.J. 1017=50 A. 218; 
34 C.W.N. 948; 51 A. 1027. 

Bros. 29 and 31: Scope— Sanction for 
loan — Subsequent cancellation — Lender 

ADVANCING LOAN DURING CONTINUANCE OP 
SANCTION — Ip A^OTEp.— Where the Court 
passes an order authorising the guardian of 
.a minor to raise a loan on the security of 
minor's estate, , t% lend^ ; ^.«rtjtled to trust 
that ordeir ana r etyOHit ma is' fttffc "bound to 
inquire as to the expediency or necessity of 
the loan. The subsequent cancellation or the 
.order of sanction after the money has been 
advanced cannot make any difference in the 
rights of the lender. 16 Pat.L.T. 135=14 
P. 410=1935 P. 225. 

Secs. 29, 33 a#d 34: Court authorising 

GUARDIAN TO RAISE SIMPLE LQAN~DUTY OP 
LENDER TO ENQUIRE AS TO NECESSITY. — If an 
.order of Court authorises the guardian of a 
minor to raise a loan on the security of the 
minor’s estate, the lender is entitled to trust 
to that, order ^and is not bound to enquire as 
to the expediency or necessity of the loan for 
the benefit of the munorV estate. If any 
fraud or underhand dealing is brofigh^ honae 
to him, that would be a different matter; but, 
apart from any charge of that hind he is en- 
titled to rest upon the qrdejr. T&et’h As . no 
reason wlgp . sajpae pijflicafe , 1 should ‘ 1 ' TttOt 

apply wmxjF tfee . jgttaf^ian instead of raising 
a loan on the security of the minor’s property 
obtains money on a simple bond after obtain- 
ing the sanction of the Court for a simple 

17 L. 688=1936 X. 946. 

Sec. 30:. Meaning op Words. — It is dear 
"that the ‘guardian' contemplated by sec. 30 
Wt the Guardians and Wards Act, is not only 
■dr’ 1 tifitiseated guardian who is the natural 
-guardisA of the ward, but also a certificated 
G.C. M.— 349 


guardian who is not the natural guardian. I. 
LJB. (1938) AIL 614=1938 A.L.J. 521=1938 
All. 369. The -words “any other person affect- 
ed thereby” in see. 30 dto not include a cre- 
ditor whom a transfer of property might inju- 
riously affect. 75 PJEfc. 1914=22 XC. 829. 
Whether the words of sec. 30 contemplate 
the avoiding of a transaction by a person 
other than the minor. See 1938 M.W.N. 802 
=1938 Mad. 822= (1938) 2 M.L.J. 428. 
A permission obtained by a certified guar- 
dian by a fraudulent misrepresentation is a 
nullity but a transfer made in pursuance 
thereof is only voidable. 1931 A.LJT. 997. 
Transfer of minor’s interest in decree — Judg- 
ment-debtor cannot impugn. 41 XC. 26$ =27 
C.L.J. 110. On this section, see also 6k C. 
687. 

Appeal. — An carder under sec. 30 is not ap- 
gealable. 44 A. 458=1928 A. 54 (1)=87 X 

Limitation. — When an assignment by the 
guardian of a minor of a mortgage to which 
the minor is entitled is repudiated , by ft 
minor, the minor ^himself filing a suit for,' irA 
eovery of the mortgage money, : the assignee 
has no right to file a suit on the jtaortg&ge as 
assignee and to ask the Court to 'recognise his 
transfer. . It is not correct to say that the 
mino^cannot , re^^ia|e a trans f^ hy^ h^ , 

of* the limitation 

dians and Wards Act mafasv transfer 

voidable .and it is unnecessary to inquire, whe- 
ther At was beneficial to the minor or npfc. 
Up* MW.JX 802=1988 Mad. 822= (1938) 

2 M.L.JT. 428. Where a person has been 
appointed under the Act to be the guardian 
of the property of certain Mahomedan minors, 
an alienation by him of the minor’s prqpar, 
ties without obtaining the Court’s rajgrinM^ 
would be only voidable It 

would o perat e set 

Act gives the minors 
three years from the date of their attaining 
majority to set aside the alienation. Where 
a transfer is made by a de facto guardian, 
the .position may be different. LL.R. (1941) 
&*&• 775=53 L.W. 650=1941 Mad. 481= 
(1941) 1 MJL-J. 800 (P.B.). Where a guar- 
dian sells immovable property belonging to 
the minor without the sanction of the Court 
and subsequently executes a second sale with 
the permission of the District Judge, the lat- 
ter transferee can sue for possession without 
expressly suing to have the prior sale set 
aside. To such a suit Art. 120 and not Art. 
91 of the Limitation Act will apply. 34 C. 
W.N. 948. ^ Where the minor ' sues after at- 
taining majority to set aside the transfer by 
his guardian, the suit is governed by Art. 44 
and not Art 144, Limitation Act. 1931 A. 
L.X 997=1932 A. 108=53 A. 738. 

Seos. 30 AND 33. — Where a guardian of a 
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31. (1) Permission to the guardian to do any of 
Practice with respect to the acts mentioned in S. 29 shall not be granted by 
permitting transfers under sec- t j ie Qourt except in case of necessity or for an evident 
tion advantage to the ward. 


minor appointed under the Act obtains the ed share, and if the requisite facts are proved,, 

sanction of the Court authorising him to exe- the Court ought in a proper cause to make an 

cute a mortgage of the minor's property and order sanctioning the alienation. 167 I.C. 

to borrow a certain amount for the purpose 947=38 Bom.LJR. 1286=I.L.B. (1937) Bom. 

of paying off a mortgage decree against the 432=1937 B. 98, See also 13 R. 590. 

estate, and executes a mortgage for the Sanction — Grant op — Facts to be oon- 

amount authorised by Court, and no fraud or sipered. — -All that the District Judge has to 

underhand dealing is alleged, the person who consider in an application by the certificated 

lends money to the guardian and takes a mort- guardian for sale of the minor's property is. 

gage from the guardian is entitled a to rely whether such a sale is necessary or is for. the 

upon the sanction itself for the validity of evident advantage of the ward. While grant- 
the transaction. The lender is not bound to ing permission the District Judge should mon- 
go behind the order of the Court sanctioning tion that the transaction may take place at 

the mortgage, is entitled to rely upon it, and a certain figure ; the certificated guardian, 

if he acts bona fide, he is not bound to see to however, should not be directed to sell to a 

the application of the money or any part of certain party; the sanction Wader sec. 31 is- 

it. The circumstance that the guardian does therefore complete authority bo ihfiu.xertifica- 

not subsequently apply the money in its en- ted guardian to sell to any person ne lSfe^t%> 

tirety for the purpose for which he borrows is willing to comply with the terms upon 

it is irrelevant. If the guardian applies the which permission to sell is accorded by the 

bulk of the money borrowed for the purpose District Judge. 8 P. 226=117 I.C. 161= 

sanctioned by the Court, but applies a small 1929 P. 202. See also 17 L. 688=1936 L. 

part of it for different purpose which is not 946. Subsequent cancellation of the order of 

sanctioned, it would still be open to the ere- sanction does not affect the validity of a 

ditor who has advanced the money to esta- transaction made primarily. 14 P, 410=16 

blish that there was legal necessity for that Pat.L.T. 135. Sanction of Court, effect of — 

amount also. When he has paid the whole If conclusive as to necessity for alienation, 

amount of the consideration on the faith of See 15 Pat.L.T, 787=1935 P. 74. Where 


the sanction, and the amount advanced does 
not exceed the amount sanctioned by the 
Court, he is entitled to claim the whole amount 
advanced by him as a mortgagee. 40 Bom.L. 
R. 180=1938 Bom. 234. 

SECL 31 . — [See also under sec. 29], Sec. 
31 does not make the holding of any enquiry 
by Court essential. The fact that the guar- 
dian mentioned one debt in the application 
for sale but the sale-deed pur- 
port&taf btoi*; J&eaft executed to pay off totally 
different ^ debt6 r »v4ii»^vtho f&Ot that the sale 
was actually' madd for 4 sum than that 

proposed do not show that the interests of the 
minor were prejudiced in any manner by 
the sale. 172 I.C. 637=1938 O.W.H. 104 
=1938 Oudh 65. Under its general juris- 
diction, and apart from the Guardians and 
Wards Act, the High Court has power to ap- 
point a guardian of the property of a minor 
whb is a member of a joint Hindu family 
and where the minor's property is an undivid- 
ed share in the family property. The High 
Court has also jurisdiction to sanction an alie- 
nation by the father of a minor or the mana- 
ger of a joint family where the Court is 
satisfied mat the transaction is for the bene- 
fit of the minor. The father or manager has 
no doubt power under the Hindu Law to sell 
or mortgage for legal necessity or for the bene- 
fit of the estate; but that is no ground for de- 
priving father or manager in a Hindu joint 
family of bis right to come to the High Court 
.and apply ’to appoint him the guardian of 
M the property’ of a minor member and for em- 
’Powgiqg idjoa as such to sell or mortgage the 
including the minor's uhdivid- 


a Judge in a case in which an enquiry is 
necessary alfc>w$ through his . remissness a 
transaction to take place to the detriment of 
the minor the sanction which he has given is. 
not a bar to a reopening of the transaction- 
But absence of enquiry would not vitiate a 
transaction if the Judge has been able to- 
conclude a good bargain. 115 LO. 273=1929 
O. 354. See also 17 L. 688=1936 L. 946. 


A sale 01 the property of a minor by a guar- 
dian appointed by the Court, with the sane- 
T&b‘ Court, has to be upheld, and the 
alienee can rely upon, and is protected by, 
the order of consent, unless it is shown that 
the order of sanction was obtained by fraud 
or underhand dealing and that the alienee 
was a party thereto. It is not necessary for 
the alienee to prove that the transaction was 
in the interests of the minor, 165, iA 536 
=38 Bom.L.R. 796=1936 B. M ^certi- 
ficated guardian can enter into a contract 
with an intending purchaser, hut such a con- 
tract is subject to sanction being accorded to 
the proposed transaction and when the sanc- 
tion has been accorded, the contract becomes 
completed contract by virtue of that sanc- 
tion. After the sanction is actually accord- 
ed, it i is not necessary for the certificated 
guardian to solemnly enter upon another con- 
tract with the proposed purchaser. 8 P. 226 
-^1=1929 P. 202, Under sec. 31 
(2) of the Act the Court sanctioning a sale 
by a guardian of a minor should in the order 
granting sanction recite the necessity* for the 
sale or the advantage to be derived from it; 
but fte omission tip oo this is only an irregu- 
larity, end ointto^'InViM*^ the order or 
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( 2 ) The ordter granting the permission shall recite the necessity or advantage, 
as the case may be, describe the property with Respect to whirih’ the act permitted 
is to be do toe, and specify such conditions, if any, as the Court ’may see fit, Ap attach 
to the permission ; and it shadl be recorded, dated and signed by the Judge of the 
Court with his own hand, or when from any cause, he is prevented from recording 
the order with his oWn hand, shall be taken down in writing from his dietaries? 
and be Sited' "and signed by him. 


Vender the sale voidable. 165 1.0. 530— $6 

Bom.L.B. 796=1936 B. 389. A contract en- 
tered into by a certificated guardian without 
authority is not void but only voidable and 
the party rescinding the contract must, if he 
has received any benefit thereunder from the 
other party to the contract, restore such bene- 
fit so far as may be. 27 A.L.J. 1140=1929 
A. 890. 

Acknowledgment^ — A dbe facto guardian 
has no power to acknowledge debt so as to 
bind a minor. 1933 M.W.N. 365. 

Acquiescence. — A minor is not bound by 
any acquiescence on the part of his guardian 
though it may be a piece of evidence against 
him (the minor). 37 C.W.N. 237=1933 P. 
O. 20=64 M.L.J. 1 (P.C.). 

Be facto Guardian— -Alienation by— ( i) 
Hindu minor . {Held, by the Pull Bench; 
Beaumont, O.J., dissenting). — The de facto 
ghardian of a Hindu minor can validly s6U 
the property of the minor to a third person 
for legal necessity. (Hanocmanpersaud’s 
case, Bel. on: 49 B. 576, Overruled.) 34 
BomX.B. 1483 (P.B.). > (ii) Indian CHHs- 
tian minor j* r^An , alienation by a do facto 
guardian of an Indian Christian minor . . . is 
void. 152 LC. 120=1981 M. 529 =60 MT,L. 

fcxsswnra'ji sums- 1 . 

mes* Buddhist cannot' bind . the mSsj 
tTnless a guardian is appointed by cfc-l , 
and . gets permission from the Court 
to dispose of the property of the ward, it papr 
not part with or encumber in arty way the 
property of the ward. 1933 B. 83. See also 
134 1.0. 214-193* B. 178. 

Alienation by GUABa^^pjyAjJg sanc- 
tion of Court — Claim for LAMAGtiA—- Apert 
from any personal covenant . personally bind- 
ing on him, a , guardian sdling the prop^ty 
of his minor ward is not personally liable 
for damages . ’to Ahe tyepidee if the latter is for 
prived of part of the property in 

consequence of the Dis- 

trict Judge conferring authority 
dian to transfer being found to be iff 
151 I.C. 120=1934 645, 

Arbitration — Befekencdb r. 


ratiofi' on 
pons but it appet 
teinfed ' gii*f pap, 

k&We 

cm'mtmmp- _ 

142 X.O./-H9. A w 
make a referetifc* tb arbitration on. 
a minor. ■ 130 1.0- 810=1931; B. 


L she was never opr 
held, that the reference 
’e ;ipvalid and npt.-bpidipg 

:9W 

.$***&. pew,- to 
' ^*uJ£ of 

(19 <?. 


334, Bel; '89, C. 832*, iDist) (But ,<see also 
331 1C. 738=1932 L.-728, where it has been 
VM Jhip a reference to arbitration made by 
a properly constituted guardian in good faith 


and for the benefit of the minor would be 
binding on him). See also 1931 A. 307. 

Sec. 31 (2): General.— Sec* 31 (2) 

mandatory and not merely directory , 23 O. 
C. 72=56 I.C. 328. See also 27 BomX.B. 
483=87 1.0. 712=1925 B. 320; 98 I.C. 500$ 
103 I.C. 698=1927 L. 665. A sale by the 
certificated guardian of a minor without the 
sanction of the Judge is not void in toto but 
is only voidable. If the minors have been 
benefited by the sale> they .cannot avoid the 
sale without restoring the benefit/ to , the MB’ 
eharsers. 98 LO. 500. See also 149<jLQ. B&4 
142 LC. 152=1933 M. 3.5g .(sale fy 
upheld where major portiori of the^priw 
applied for purposes binding oh the minor): 
95 I.a. #J; 95 LC. 680=1926 O. 169. In 


considering validity, 
into on mnods Tl 
'piihd’are (1) to 
nary prudence would 
a. transaction in respect *$W% 


a fTannartirm 
enteir^f inib" 




. r. the ciot 
e guar dian 

J&, _ 215=47 



(2) and 
that, had 
‘for 

iSfe* 

w< 

:waw.. 

■ or sdf 


Sors property 



r 4 %o‘ a sale" _ 

r#t „ w , guardian cannot after 
its and registration order a re-sale 

thereof. 46 LC. 542. Non-observance of some 
rules prescribing particular forms of 
dure does not make the order a, nu 
non-observance of rules 
renders the, 

3! 

wst‘^3* 

die sa&^-Obtis. 45 IT. 538 

=1922 M. 185. PemiiSaoti to- sett— Noce s- 

*■“- • AafinMtated-^lftEbot. .88 O.Q. , ?2 p5& 

Ufa OF. P^F.-^-In , pjrdmaiy cases, it is 
r _ lr j e< transferee ‘to pjnoVe' .that a nan takteri 
‘.a, fttfcffljah :dt the Hiflchl minors' who cotr 
* a jbint family, Wfcs 'tfr 'the pqrposh 
or ;fariily Necessity.- pn6e the Mwr^dSs 
taken ?mh the sanction of the pispTO 3Wg®, 
tike burden of proof would change, ! ;in4 if 
t£e manors come to avoid the: transfer, * then 
it will be for them to show that the transfer 





the guardian has been permitted to take 
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' (3) The Court may in its discretion attach to the permission the following 

amo ng other conditions, namely : — 

(a) that a sale shall not be completed without the sanction of the Court ; 

(A) that a sale shall be made to the highest bidder by public auction, before 
the Court or some person specially appointed by the Court for that purpose, at a 
time and place to be specified by the Court, after such proclamation of the intended 
sale as the Court, subject to any rules made under this Act by the High Quirt, 
directs ; 

(1 c ) that a lease shall not be made in consideration of a premium or sh all 
be made for such term of years and subject to such rents and covenants as the 


Court directs ; 

(d) that the whole or any part of the proceeds of the act permitted shall be 
paid into the Court by the guardian, to be disbursed therefrom or to be invested 
by the Court on prescribed securities or to be otherwise disposed of as the Court 
directs. 


(4) Before granting permission to a guardian to do an act mentioned in S. 29, 
the Court may cause notice of the application for the permission to be given to 
any relative or friend of the ward who should, in its opinion, receive notice thereof, 
and shall hear and record the statement of any person who appears in opposition 
to the application. 

32. Where a guardian of the property Of a ward has been appoint:^ "Or 

declared by the Court and such guardian is not the 
Variation of powers of guar- Collector, die Court may, from time to time, by order, 
dian of property appointed define, restrict or extend his powers with respect to the 
or declared by the Court. property of the ward in such manner and to such extent 

as it may consider to be for the advantage of the ward and consistent with law 
to which the ward is subject. 

33. (1) A guardian appointed or declared by the Court may apply by 


loan, grant the loan without complying with 
the terms of such order, it is not open to them 
to claim any benefit which they would have 
been entitled to otherwise because of the sanc- 
tion given to the guardian. In such circum- 
stances, the mortgagees* in order b> 
establish the fact that the mortgage- 
dqed, , is binding on the minors, have 
to >hcrtv 'that the loan was taken for 
fAmf‘ 152 1 . 0 . 503=1935 A. 

Appeal and"1(8&vi^c»^ of district 

Judge fixing expenses of minor's marriage is 
not open to appeal or revision. 48 A. 300= 
92 1.0. 482=1926 A. 301. 

Seo. 31 (4). — The words “any person” 
means any person interested in an application 


ot merely 
3=11 1.0. 


946 


friends or relatives. 35 M. 743= 

=21 M.L.J. 685. 

Secs. 31, 33 and 43 : Lease without per- 
mission— Power to cancel — Power to deal 
with MINOR'S PROPERTY.— The District Judge 
cannot exercise judicial authority in relation 
'to third persons in proceedings under the 
Guardians and Wards Act. If the lease exe- 
cuted by the guardian is voidable, the same 
not having been executed with the permission 
of the District Judge, the latter has no power 
to cancel it in the sense that the lease be- 
comes inoperative by force of that order. Any 
juestion as regards the validity of the lease 
is to be determined by a competent Court in 
a^tMgnlar suit. There is no provision in the 
2®»Sh)ns and Wards Act which . empowers 
, Judge to exercise disposing power 


over the minor's property under the manage- 
ment of a lawful guardian. It is the func- 
tion of the guardian to deal with the proper- 
ty bf the minor and to administer it. The 
guardian may obtain the advice of the Dis- 
trict Judge under §ec. 33. The District Judge 
may also make a:i order under sec. 43 regu- 
lating the conduct or proceeding of any guar- 
dian appointed or declared by the Court. 
But he cannot deal with the minor's property 
and do everything which the guardian might 
do. Besides cancelling an instrument execu- 
ted by the latter, he has no power to declare 
that the cancellation of the lease already exe- 
cuted is to take effect from a certain date and 
that it shall be valid till that date arrives, 
1934 A. 1043=1934 AX.J. 1208. 

Seo. 32. — A minor’s interest in a trust can 
be protected and the benefits thereof secured 
to file minor, by the appointment of a guar- 
dian of the property or the minor in respect 
of such interest. 39 A. 288=37 I.C. 885. 
As to jurisdiction to dispossess third person 
in possession of the estate, see 47 A. 313=23 
A.L.J. 28=1925 A. 277. An order of sus- 

S ension of the guardian can be passed by 
le Judge under sec. 32. 40 I.C. 397. On 
this section, see also 57 M. 712=66 MX.J. 
351 ; 64 C X. J. 556. cited under sec. 43, infra. 

SBC. 33.— The directions of Court under 
sec. 33 do not impose a liability on a minor 
where none existed. The effect of the sanc- 
tion under sub-d. (3) of sec. 33 is that it 
raises a statutory presumption of a faithful 
performance by t!he guardian of a duty Cast 
upon him and promote him as regards his own 
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Right of guardian *0 ap- petition to the Court which appointed or declared him 
Court'KpSiK for i? opinion, adrice or direction on any present 
management of property of question respecting the management or admimstration 
ward. k of the property of his ward. * - w 

(2) If the Court considers the question to be proper for summary disposal, 
it shall cause a copy of the petition to be served on, and the hearing thereof may be 
attended by, such of the persons interested in the. application as She Court thinks 
fit. 

(3) The guardian stating in good faith x the facts in the petition and acting 
upon the opinion, advice or direction given by the Court shall be deemed, so far 
as regards his own responsibility, to have performed his duty as guardian in the 
subject-matter of the application. 

Obligations on guardian of . 34* a Where a guardian of the property of a ward 

property, appointed or de- has been appointed or declared by the Court and such 
dared by the Court. guardian is not the Collector, he shall, — 

a (a) if so required by the Court, give a bond as nearly as may be in the 
prescribed form, to the Judge of the Court to enure for the benefit of ihe jiidgidv 
for the time being, with or without sureties, as may be prescribed, engaging duly’ 
to account for what he may receive in respect of the, property of $he waxji i ^^ 
(b) if so required by the Court, deliver to the Court, withxn ^ 
from the date of his appointment or declaration by the Ooixrf >r.VVithin ^ck ^the^ 
time as the Court directs, a statement of the inunovta|)i^ drdtxrfy bdp 2 ^jg%> 
the ward, of the money and other moveable pjjrpperty ' 

behalf of the ward up to the date of delivering the statement, ahaw the deb^> 
on that date to or from the ward ; 

00 if so required by the Court, exhibit his accounts* in the 'C&urf #62i 

for™" — 4 - t '“ j.z •_ ^ .* ** , - ' jf • 


times and in such form as the Court from time to ^ K x *,v 

(d) if so required by the Court, pay into the Court, 

Court directs the balance due from him on those accounts, or fecr much thereof 
as the Court directs; and , 


-ft 

LE& BEF. 


1 See sec. 3 (20) of the General Clauses Act 
(X of 1897). 

a For instances of notifications issued under; 
this Section, see Bom. B. & 0., Vol. HI. 

liability either under his bond or in general 
to the Court or as against the minor. The 
sanction does not, however, have thO eeflfect of 
making the minor personally bound by a con- 
tract by the guardian which does not purport 
to charge the minor's estate. 34 BozmLJBJ^ 
990. See dfco, 1934 A. 1043. Where * V" 4 * 
guardian years' lease of a cer- 

tain land 
transaction 
his relatives 


mother aeted as guardian Jiad'M i 



a«sfa^ majority ttMiavttktf 
tli e 1 ^ 1 <Shjfct o» tfeebasds- of ‘tkdff 

Held, 1 thaflC“ the mother's reference* 
arbitration - without the necessary sanction of 
Court rendered the award and decree voida- 
ble at the instance of the minor and the latter, 
could sue to have same set aside 
three years of attaining 

=1931 Aj/.x mam 

rf'wfcur 

gtaiftim 

to pay into Court a fixed 'summit Seated inter- 

. " ... i i J r ... ... .it. 




the Court but subsequently 
of a third, party 1 the Court 

tW the turn-/ sd*S^ Ste'sg&ta fees «* it 

'Odwtis order gtmy tdr 'seotUky to bfcfnrtiMifcd' i* «R 

.... • T 'Jt _ — 33 t 


patency of the mhior 4bd the ' 

a. j 


provides Hkt ^'a jtefidiao & ajfpd&rted^ 

told; 


caocelfiiig the same was made 'Without Juris- 
diction 132 I.(T‘&03=1930 L. K)L Ji-.'mr 
hdmed'a&*ioaother ‘ who^had, /-been appqMftfefl. 
guardian : bf her minor fehSd by‘<foUrf ref^vejd 
a dispute, r in which the minor was interested, 
to arbitration without h&Ving _ obtained 7 the 
previous sanction of ’ the , < District Judge. 
Whhki the award "wa^* filed, in Court, permis- 
sion w# obtained from the Court that the 
award should be filed inasmuch as it was for 
the benefit of the minor, but there again the 


qaSe& ifi which a guardian has been appoint*' 
ed or declared.' It is^in'iiO sense 
of the jurisdietioir of' the HMr Court leMebB 
orders fetf' giving ’security xri gusA diin ship 
mattes^* "and leaves 1 untowshed' the r ptfwersn W 
the High Court 'to make eoodfchxtK ^orders 
under Ste Letters Patent There is n^Buhc* 
invalid or illegal in making 'a conditions! 
order. Where a person is appointed ‘ gt»r- 
di&n of the propWty of a minor on^ condition 
of his fumiSiing security, if security is f»t 
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(e) apply for the maintenance, education and advancement of the ward 
and of such persons as are dependent on him, and for the celebration of cere- 
monies to which the ward or any of those persons may be a party, such portion of 
the income of the property of the ward as the Court from time to time directs, 
and, if the Court so directs, the whole or any part of that property. 


given, tie order does not become effective so 
far as the appointment of the prospective 
guardian is concerned — since the order does 
not become operative by reason of the failure 
to famish security, the minor never becomes 
a ward; and in such a case sec. 3 of the Majo- 
rity Act has no application. The minor 
would become a major on attaining the age 
of 18 years. 1946 Bom. 449. Per Dwatia , 
J . — The word “appointed” in sec. 3 of the 
Majority Act means validly appointed. 
A* fortiori a conditional order cannot operate 
to prolong the period of minority if the con- 
dition is not fulfilled with the result that the 
order does not Come into operation at all. 
The period of minority is not extended in 
such a case. IX.B. (1946) Bom. 449=47 
BomX.B. 83=A.IJR. 1946 Bom.243. 


the guardian and the Court finds that the 
exact amount due is something different. 
Reid, that the Court can record any definite 
finding as to exact amount due from guar- 
dian. 164 I.C. 282=17 P.L.T. 756=1936 
P. 447, 

Sec. 34 ( ). — Although under the Hindu 
Law money borrowed for the purposes of the 
marriage of a member of a Hindu 
family must be regarded as borrowed for 
legal necessity, yet when a guardian has been 
appointed by the Court, the powers of such 
guardian with regard to incurring liabilities 
on behalf of the ward are limited. Such 
guardian is incompetent td ^borrow money 
for the purpose of the marriage ’mAMto jq£ his 
wards and his sister dependent on tUlff£rwfifh- 
out the permission of the Court in view of 


Gls. (c) and (d ). — For scrutiny of guar- 
dian’s accounts, regular suit is the proper 
ntaedv. 26 L.W. 44=100 I.C. 600. See also 
1926 M. 478=50 M.L.J. 273; 107 LC. 162 
=7 P. 144. 

Cl. (d) : Scope of Section. — 94 I.C. 79 
=1926 M. 825=50 MXJ. 273. The only 
order which a Court can pass under sec. 34 
(d) is for the payment of the balance on the 
4ocounfci; exhibited by the guardian and not 
on the basis of accounts as may be discover- 
ed after an investigation. 1942 A.L.'W. 691. 

There is nothing in sec. 34 to warrant the 
suggestion that the expression “balance due 
from Mm on those accounts” is necessarily 
intended to empower the Court to compel the 
guardian, to pay into the Court, not the sum 
admits to be due at me foot of the 
by him, but the sum which 


140 XC. 590=34' 484; 
1930 L. 420. Sec. 43 read with sec.* 34 fyoa- 
pliedly provides for expenditure in connec- 
tion with the auditing of the accounts relat- 
ing, to the property of the ward. 11 P.L.T. 
349r-7l930 P. 384. The guardian of a mlry^ r 
gave on lease a pjot of land belonging tx> a 
minor, to his brother-in-law. The Court held 
that the lessee was a benamidar for the guar- 
dian and called - on the latter to deposit the 
lease money in Court. Held, that the cl aim 
against the^ guardian could be sustained only 
basis of a contract or a gram-contract 
spqfi a, claim could be enforced by a re- 
gmar-. suit and not by a summary remedy. 136 
IlP . 2=1932 V 272. If no accounts ore 

furnished by the guardian, it does not pre- 
clude the CJourt from going into accounts and 
«aUing on the guardian to pay such balance 
as .the Coprt may find tp be due. The power 
ox CpTCt is {io$ (limited to directing the guar- 
P 9 # su«h^ bateMice as he may or pony 
A r 4$8; 7 P, 144, Folii) 141 
Jpwr 


sec. 34 (e), 8 O.W.N. 1140=1931 O. 403. 
An order passed in respect of maintenance 
of adependant of a minor is one passed 
under sec. 34 and being of a temporary na- 
ture is not binding when the minor attains 
majority. 1935 Pesh. 174. All orders pas- 
sed under the provision of sec. 34 (e) are tem- 
porary orders, having no effect after the 
owners of the estate attain majority. Once 
the minor attains majority, the Court is fmo- 
tus officio and the tote ward is empowered 
himself to cancel or vary the arrangements 
made by the temporary orders which were 
passed during his minority. (5 C.W.N. 207, 
Dist.) 161 I.C. 41=1936 Pesh. 34. An order 
issuing warrant against an ex-guardian for 
recovery of arrears of maintenance said to 
be due to the minor up to the date of his mak- 
ing over possession of the minor’s estate to 
the new guardian^ is bad, when, the ex-guardian 
has no property of the minor in Ms hand and 
has made it over to the new guardian and has 
submitted accounts. If on the accounts any- 
thing is found due from him to the minor, 
appropriate steps could be taken against him 
for the recovery of the said amount. 68 C. 
L^V , 68. There is no provision in the Guar- 
dians and! wards Act empo^yiarj^^Hthe Court 
to issue a distress warrant on the minor to 
recover from him sum alleged to be due by 
him to the ex-guardian. 1937 CaL 422. Con- 
sent order for payment of money by hus- 
band to wife or school authorities for main- 
tenance and school expenses of minor chil- 
dren is valid but not executable as decree for 
money undo: O. P. Code, 0. 21, r. 11. 41 
Bom.L.B. 625=1939 Bom. 367. 

Secs. 34 (<J), S4-A, 35 and 36. — Sec. 34 
(d) does not empower the Court to direct a 
guardian to pay into Court more than the 
amount shown to be due in the accounts filed 
by him. Sec. 34- A, wMch was inserted by 
the amending Act of 1929, does not contem- 
plate anything more than an, audit and the 
CkmM' given ;beyond those 

a of sec. 


wfcichJi J 
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“Wh$R accounts arc e xh i b ited by a guardian of the property of 
Power to award renruno- » ward in pursuance of a requisitioh made under 
ration for auditing accounts, ctmise (cj or section 34 or otherwise, , the Court may 

appoint a person to audit the accounts,’ and 1 may 
direct that remjineratioB for the work be paid out of income of the property; 


35. Where a guardian appointed or declared by the Court has given a bofad 
» •♦ill- J _i- t. duly to account for what he may receive in respect of 

the property. ofMs ward, tfae’Courtmay, on application 
made by petitio'nand on being satisfied that the engage- 
ment of the bond has not been kept, and upon such terms as to security, or providing 
that any money received be paid into the Court, or otherwise as the Court thirdra 
fit, assign the bond to some proper person, who shall thereupon be entitled to sue 
on the bond in his own name as if the bond had been originally given to him instead 
of to the Judge of the Court and shall be entitled to recover thereon as trustee for 
the ward, in respect of any breach thereof. 


T iFi fr REJb 1 . 

l Inserted by Act XVH of 1929, sec. 2. 

34-A. Moreover, secs. 35 arid 36 contemplate 
a suit being filed against a guardian who bas 
not fulfilled Ms duty and is required to make 
restitution to the estate. 1944 M-W.N. 267 
=57 L.W. 284=A.I.B. 1944 Mad. 397 
(1944) 1 MJL.X 341. 

Seos. 34 and 35: Scope. — this section 

does not deprive the Cdrirt of its #erieril 
power to impose conditions on gxfrrdiews and 
so the appointment of a gtj&r<pari conditio 
-al on his furnishing security is not uttra vires. 
40 M. 775=37 tO. 892. See also 40 809, 

=51 MX.X 726 also notes 

under secs. 7 and 10, supra.] Court can ask" 
guardian to apply income for , maintenance. 
34 PlBi • 

sec. 34/ ( 9 ) dii^ctMg di6'^ardia»;bf ,V 
ward to pay a certain srim or * teton**' 

•other is not an order under 5 sec. 2‘ (14), C. 
P f Code, and is therefore not executable as . 
a geja-ee. 41 M. 241=41 1.0. 341 (30. M. 
FoIL). Attachment of property of guardian 
is improper. 1923 L. 506 (1). 
SEoicm^.T-Ap^oixfiu^ent ox guardian does 


not become effective unfit 
•ed. 71 LCL 572. The Court is the* 
under a bond executed by sureties under sec. 
34 (a) and can alone sue on the band in the 

Limitation is that hy Art 08 of 

the >r Limitation Act exsept ^wWft^ ^ bond 
•charges immovable property. 42 
District Court can supersede a guardian if 
he fails to furnish s eco^vf, witfen^e fixed 
tiute; iMJ4L 609=292 
vpg<8hfflt ■ 

furnishing security wrontt. a lime EuhUp 
Sf3r-.Penalfy. 51X0. 88=17 JLLJ. 


section is stated as follow^ in the Statement 
of Objects and Seasons: — **The Cuardians 

and Wards Act, 1890, con tains no specific 
provision for k the auditing of the, ' accost? 
of minor's estates and the of ‘i 

cost of the audit out of tKe iiU 


of such amounts tend^tolfe left to &e5udgj6Si 
of Subordinate 06 tiitS 'Or Dlipridt Qrarts^^op 





-Directma 

Tiafeey dbe to minor- 1 w 
•C. ' 309. No appeal Kes ^ , 

the amount 'to be applied foe ,tW m aroen aatfrg 
education and advancement^ of fiwe ^jard jna 
the persons dependirig on Mm. 27 LC. 921— 

-Sec. 34-A was inserted by 
Act XVII of 1929. The necessity for this 


. . possibility „ 7 

aitdk of these 'acicou^^!fc| , d^fira1^e. vr jWtfd- ,< 
ingly ptesetofc Ijilfhal? 1 been, ffesraed. for, 

thd; iidP 1 

Court ikr Editing ac- 

sons who shoutaTbe 
arid the -scales o f 

which ;«tn be charged only on income cannot 
be /charged ob it 209 I.O. 291^1943 O.W. 
N. 133 fl)=A.LB. 1943 Oudh 384. See also 

effect ofW words "as ward” 

in sec; 35 considered;) 24 <1707. 953. 

23} &&■<&&&'& actio* arises to 
*ti,d r ii &SftjS4 afitar wfcss^cshent to Moots fJBke ; , 
assignment* cf'She bond to the assignee subse- 
quent to tiie data ci suit by'^Swpiee cannot 
give fctefc a6 antecedent eatfte of* action against 
3ie Sureties. 22 Pat. 114— A.LB. 1943 Pat. 
213' r 

A Court can assignthehood "under «fe 3} 
even after the wtaru has attained thw agje. w 
i^jerzty. 22 Pat. 114=A. LB . 1943 Pat. 

SBOnaiTY BOND OT GtJABWLU* — AB80tXKCBX9 
— Where a person appoinfcdte griardteo of 
a minor Under the Act e flB eca tee a aewrity 
bond in favour of the Court unaerMSpg to 
"duly account for all the mavabte property 
and f or aU the money which he shall receive 
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36/ (i) Where a guardian appointed or declared by the Court has not given 
a bond as aforesaid, any person, with the leave of 
Suit against guardian where the Court, may, as next friend, at any time during the 
administration-bond was not continuance of the minority of the ward, and upon 
taien - such terms as aforesaid, institute a suit against the 

guardian, or, in case of his death, against his representative, for an accojmt of' 
what the guardian has received in respect of the property of the ward, and may 
recover in the suit, as trustee for the ward, such amount as may be found to be 
payable by the guardian or his representative, as the case maybe. 

(12) The provisions of sub-section (1) shall, so far as they relate to a suit 
against a guardian, be subject to the provisions of S. 440 of the Code of Civil 
Procedure as amended by this Act. 1 


LECh RE F. 

1 See new Order XXXII, Rules 3 and 4 (2) 
in the First Schedule to the Code of Civil 
Procedure (Act V of 1908). 


on account of the movable and immovable 
properties of the minor”, etc., and to be lia- 
ble for a certain amount of money in default 
of the due performance of his duties as guar- 
dian, making his immovable properties secu- 
rity for the amount in addition to Ids per- 
sonal lability, the bond is conditioned for the 
due performance of the duties of the execu- 
tant as guardian. The obligation to pay 
comes into force the moment there is failure 
to account for the monies received by the 
guardian. If as the result of the engage- 
ment of the bond not being kept up and of the 
failure of the guardian to account for the 
monies,, the Court assigns the bond under see. 
35 what the- assignee gets is not a mere right 
to sue but a right to enforce a liability under 
the bond which has accrued du^, and when 
the liability is also secured by a charge or 
mortgage of immovable property, the charge 
or mortgage is also assigned along with the 
right to enforce the liability. The assignee 
unde$ seCw . 35. is entitled, to enforce the tiabi- 
or mortgage therefor as if 
the Domf p&cuted in his favour. 

When a newly h^>pa^^ gaardiao ,of the ward 
takes an assignment the assignments in trust 
for the ward. When the assignee guardian 
assigns the bond to the ward on the latter be- 
coming a major that assignment is only in 
fulfilment of the duty the assignee is bound 
to hand over all the property of the ward to 
the latter. Such an assignment is perfectly 
valid and entities the ward to sue and to en- 
force its terms. ,.1938 M.W.N. 379=1938 
Mad. 829. See also 1943 Pat. 218 as to the 
method of effecting assignment. The pro- 
ceeding for assignment wm in no way operate 
to the prejudice of any defence the surety's 
representatives may have in a suit brought on 
the bond. 34 O.W.N. 953=1930 C. 594. An 
order by the District Court firin g the liability 
of the surety is not called for and not neces- 
sary before the Court can assign the bond to 
the minor or any other guardian of his$ ap- 
pointed by the Courtj There i's no provision 
in the Aet for the surety being a party to any 
proceedings in which accounts may be taken 
an$*np provision by which the surety can 
app&L eg£k*st the order of the District Court 


fixing his liability. 135 I.C. 833=1932 A, 
177. A certificate of guardianship is not a 
public or official record within the meaning of 
sec. 35 and is therefore not admissible in evi- 
dence. 53 A. 428=130 LC. 201=1931 A.. 
307. What sec. 35 apparently contemplates- 
is that an entry should have been made by am 
officer whose duty it is to make such Ah.'fe^fcry 
after having been satisfied as to its correct- " 
ness. 53 A. 428=130 LO. 201=1931 A. 
307. 

Secs. 35 and 36. — A suit for accounts by 
a ward against his late guardian or his repre- 
sentatives if it is proved that his property 
had gone into their hands is maintainable. 22 * 
Rom.L.R. 633=44 B. 852. See also 18 I. 
C. 876=17 C.W.N. 695. Ward should not 
be compelled to file regular suit for satisfying. 
Court that engagement has not been kept up. 
1928 M. 545=54 M.L.J., 671. Sec. 35 im- 
perfectly general Arid Can apply to a ease 
where the ward was a minor or to a case 
where the ward has ceased to be a minor. The 
section is intended to cover both the cases. 
There is nothing in sec. 35 making it in ap- 
plicate to the case of a ward attaining ma- 
jority and applying for an aerignment of 
the bond. (42 M. 302; 51 M.L.JT. 241,. 
Diss. from). 1928 Jit/, 545=54 M.L.J. 671. 
A sspt Mftg bt' aghxnst the guardian of the* 
property of a minor under sec. 36 is main- 
tainable though the leave of the Court is ob- 
tained subsequent to filing. 22 BomX.R.. 
787=44 B. 602. 

Appeal.-— See 135 I.C. 833=1932 AX.J. 
47=1932 A. 177; 30 B. 164=7 Bom.L.R,. 
803. , 

&ec. 36 : Scope — Suit foe Bapsortatokr otf 
accounts. — The principle underlying sec. 36’ 
is one of universal application and can be 
applied even to a case where the guardian is- 
not appointed by the Court. The minors are* 
therefore entitled to maintain a suit for ren- 
dition of accounts against the legal represen-' 
tative of the guardian. The fact that the* 
minors have entered into a compromise with- 
one of the legal representatives cannot in any 
way deprive them of the right of bringing, 
a suit for rendition of accounts against ihe 
others. 1934 L. 410., 

8E0S, 36 AND 37. — -A minor can sue the 
legal representative of Ms deceased guardian 
for accounts where the guardian had died 
without rendering accounts, and sec. 41 (3)' 
is no bar 60 it* . 55 FJL 19I8f=46 I.CL 457. 
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37. Nothing iff’ either of the two last foregoing sections shall be construed 
General liability of guardian to deprive a ward or his representative of any remedy 
as trustee. against his guardian, or the representative of the 

guardian, which, not being expressly provided in eithei 
of those sections, any other beneficiary or his representative would have 
against his trustee or the representative of the trustee. 

Termination of Guardianship . 

38. On the death of one of two or more joint 
guardians, the guardianship continues to the survivor 01 
jo^i^guard^ns/ 01 ^^ among survivors until a further appointment is made by the 

Court. 

39. The Court may, on the application of any person interested, or of its 
own motion, remove a guardian appointed or declared 
Removal of guardian. by the Court, or a guardian appointed by will or other 

instrument, for any; of the following causes, namely : — 

(a) forjsibfSe of his trust ; 

(b) for continued failure to perform the duties of his trust ; 

. for incaparitey-to perform the duties, of his trust ; • ■ ♦ 

[a) for iU~treatm6nt, or neglect to take . proper caire; of his ward ; ; 

(e) for contumacious disregard of any provision of this Act or of any order 
of the Court; ,• 1 ■ 1 - 

.(f) for conviction of an offence implying, in the opinion of the Court, a 
defect of character which unfits him to be the guardian of his ward ; • - : ; 


Beo. 39, — The provisions of the Act ap- 
ply to guardians appointed by will and action 
can be taken in regard to them under secs. 39, 
41 and 45. 8 L. 306=103 LC. 470=1927 L. 

344. 

Scope op Section. — The Court cannot ap- 
point a guardian of the person of a Hindu 
minor of a joint family. 57 IXJ. 678=11 

L.W. 596. It is open to a District Court to 
remove a guardian for continued failure to 
perform the duties of his trust, for incapa- 
city to perform those duties and for , coniuma-, 
cions disregard of any order of the Court.' 
Failure to Keep account of trust property is 
a failure to perform a very important duty 
of the trust and the illiteracy which is a bar 
to the performance of su&h' duty, can bp l$oh> 
ed upon as an incapacity under sec. 39 (<?).* 
If a man is illiterate, it is still his duty to 
furnish account by employing another per- 
son to keep accounts. Ii7 I.C. 782=1936 
sec. "14i.. If a guardian has been appointed'' 
of the persbns and ' property of the minor sons 
by their father by means of sf Will the £ourt 
has no jurisdiction to proceed H*it£ w # ( 
pointment of another guardian until the 
guardian appointed by the wifi is removed 
from guardianship under the provisions of 
sec. 39 . T 6 f* the .Guardians and wards Act. 41 
P.LJfc. 12 / As. to power to. remove ^ even 
testamentary guardians, see 28 Punj.LJB. 
137. Appointment of sister's 4 husband as 
guardian, of Mahomeda# minor — Effect dx the 

“instrument" in sec. 39 must ;b^; confined to 
instrument tjusdem generis, with a 


guardian for the property. / 46' it 

M.L.I. 504. Ouardian Vcbt validly aj^intea 
if trespassed, if could be remov^qL . DC. 
848. Guardian iuhy be If 'V 

exists bitter relationship between him and his- 
ward. 1925 L. 375; % L.L.J*. 201. Wlsh^ 
of minors in a po&tjioa afcb. 1, teafercjs e i 
tion to be consulted 1 ; 

removing guardians must, first W an, be 
satisfied that there are present one' or mote AT 
the reasons- for the; removal of guardians set , 
out/fe 1 sec. 39, and should ^ expressly state-, 
what the reasons are which justify the order 
removing the guardian. The mere circum- 
stance that the minor is sufficiently old to be 
able to express a preference for one uersojr 
over another 


f&id 

ee aUo 1926. 
When the 


testator had no legal power to appoint 
C. C. M . — 350 


10=164 P.US/1913.. See also 1926. 
O. 109=2 O.WJN*. 796 (F.B.). When the 
Court removes a person from guardianship* it 
is its daty. <0 pas? thte necessary orders for the 
brdtectioju of the minor's estate. ee- 
peciaSy yvte^tis in a bad s£ate of tatiuiage- 
ment. 34 C.W'.N. . 986. Where objections- 
were taken to accounts filed by a guardian of 
a minor by his maternal Uncle who presented 
a petition for the removal of, the, .guardian 
ana an inquiry ox accotmls was hdd. Mela. 
that inquiry could be held at the insJAfc^e of 
such person as sed permitted, a, Court to* 
act in the matter of removal of a guardian 

Seo. 39 , {«).— Guardian disobeying order 
under seo,' M ; (e>— Xmpoeition of-fio* 

U. PJ 6 - 1918=14 I.O. 789; 2 O.W. 

N. 796 (F3-). 
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(g) for having an interest adverse to the faithful performance of his duties ; 

\k) for ceasing to reside within the local limits of the jurisdiction of the 
Court ; 

(0 in the case of a guardian of the property, for bankruptcy, or insolvency y 

(j) by reason of the guardianship of the guardian ceasing, or being liable to 
cease, under the law to which the minor is subject : 

Provided that a guardian appointed by will or other instrument, whether 
he has been declared under this Act or not, shall not be removed — 

( а ) for the cause mentioned in clause (g) unless the adverse interest accrued 
after the death of the person who appointed him, or it is shown that that person 
made and maintained the appointment in ignorance of the existence of the adverse 
interest, or 

(б) for the cause mentioned in clause (A) unless such guardian has taken 
up such a residence as, in the opinion o( the Court, renders it impracticable for 
him to discharge the functions of guardian. 

40. (1) If a guardian appointed or declared by the Court desires to resign 

Discharge of guardian. h “ offi , ce > he ma y a PP^ to the Court to be d “- 

charged. 

(2) If the Court finds that there is sufficient reason for the application, 
it shall discharge him, and if the guardian making the application is the Collector 
and the Provincial Government approves of his applying to be discharged, the 
Court shall in any case discharge him . 


Cessation 
guardian. 


of authority of 


41- 
cease — 


(1) The powers of a guardian of the person 


Ct*. (A), — An applicant for guardianship 
must reside within the jurisdiction of the 
Court to which he makes the application. 36 
A. 280=24 LC, 50. But see also 1925 N. 
224=75 I.C. 595. This is an enabling clause.' 
Person ..outride jurisdiction can also he ap- 
pointed in a fit arid proper case. 1940 PesL 
14. But see 58 C. 15, infra. It is within 
the discretion of the Court to appoint % naan 
who does not reside within the local limits 
of its jurisdiction as a guardian or not. 
There is no 'provision in the Act prohibiting 
the appointment of a person as a guardian who 
does not reside witmn the local limits of 
of the Court. A plain 
reading 3^, shpWs ftat the Court has 
been giv^' a guardian 

who has ceased to 5 tvmdn its local 

limits. The word “may” has been hfeed and 
not “shall”. But the converse proposition is 
not true. 188 LC. 555=1940 Pesh. 14. See 
also 75 LC. 595=1925 Nag. 224. Under 
the Guardians and Wards Act, it is not essen- 
tial that a person who applies for being ap- 
pointed guardian of the property of a minor 
should be a resident of the district in which 
the property is situated. The power of the 
■Court under sec. 39 of the Act to remove a 
guardian who is not residing in the district 
within which the property is situated is dis- 
cretdondry and it cannot reasonably be inferred 
therefrdm that the applicant must necessarily 
be a resident of the district in which the pro- 
perty is situated. 44 P.L.B. 202. 

0Mt*r.-^-See, 39 seems to suggest that a 
Court should not appoint a person who is resi- 
dent outside its. jurisdiction as. guardian. 58 
C. 1&=I93Q 0. 397. Person resid ; ng out of 
junm^eddri'.of Court may be appointed guar- 
J933 AJj.X 1333=1933 A 780. 

widow appointed $$ testamen- 
tary guardian does not become - legally dis- 


qualified by re-marriage to continue to be 
guardian. 18 LG. 133. 

None®. — Removal of guardian — Notice to 
show cause essential before removal. 27 LC. 
18=20 C.L.J. 298. Before removing a guar- 
dian, he should be given notice setting out for 
which of the causes menfipnfed in sec. 39 it 
is proposed to remove him. 116 1.0. 669 (1) 
=1929 N. 176. 

Appeal. — There is no appeal from an order 
made by the District Judge refusing to re- 
move a guardian. 14 I.C. 56=195 P.W.R. 
1912 (19 O. 487; 23 C. 201; 20 B. 667; 20 A. 
433, Poll.). Order removing guardian is ap- 
pealable. 19?5 O. 260, ' 

Bm&i ‘ fif.^A first cousin, once te- 

moved,' di & minor comes within the terms of 
sec. 8 (6) and is thereby entitled to make an ap- 
plication for the appointment of a guardian. 
The fact that he comes within the terms uf 
sec. 8 is quite enough to make him p «rs®na% 
interested within the meaning of sec. 39 and 
he is, therefore, entitled to file an application 
fof the removal of a guardian, , fact 

that he is at enmity with the guardian is im- 
material. I.L.R. (1939) 2 Cal. 440=185 L 
C. 880=12 R.C. 420. 

Secs. 39 and 43. — Relative scope — Testa- 
mentary guardian — Removal — Directions and 
conditions as to discharge of duties — Powers 
of Court. See 71 M.L.J. 417. 

Sec. 40. — Application for removal of guar- 
dian dismissed — Subsequent application is 
barred. 20 A.L.J. 959=49 A 196=1922 A. 
540. See also 136 LC. 3=1932 L. 306 cited 
under sec. 41, Cl. (4). 

Sec. 41: SOope op Section.— S ec. 41 is 
not confined to the case of guardian appointed 
by the Court. The word “guardian”, In that 
section refers .not merely to a guardian ap- 
pointed or declared by. the Oonrt, but also to 
other gfaurtians, indttifing '■ gt^rdi$ns appoin- 
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{a) by his death, removal or discharge ; 

(i) by the Court of Wards assuming superintendence of the person of 
the ward ; 

( c ) by the ward ceasing to be a minor ; 

(d) in the case of a female ward, by her marriage to a husband who is not 
unfit to be a guardian of her person or, if the guardian was appointed or declared 
by the Court, by her marriage to a husband who is not, in the opinion of the Court, 
so unfit ; or 

(e) in the case of a ward whose father was unfit to be guardian of the person 
of the ward, by the father ceasing to be so or, if the father was deemed by the 
Court to be so unfit, by his ceasing to be so in the opinion of the Court. 

The powers of a guardian of the property cease — 


(a) by his death, removal or discharge ; 

w ’ 



by the Court of Wards assuming superintendence of the property of 
the ward ; or 

te) by the ward ceasing to be a minor; 

(3) When for any cause the powers of a guardian ce^se, the Court may 
require him or, if he is dead, his representative to deliver as it directs any pro- 
perty in his possession i or control belonging to the ward or any accounts in his 
possession or control relating to any past or present property of the ward, 

or any accounts in his possession or centre 1 
relating ' to fcny post pr, present property of 
the-waroL But the Court ' has no power' to 
compel, the f , guardian to .pay any sum 
due fronfi the guardian after, the . egrayy. 
Per Ckifiam, cannot be, said, ’-if "the 

deceased .guardian’s , accounts are wrong, , the 
Court cap compel the repre^ptative: , of the 
guardian to pfcy &ito OWurt any sum found 
due vaster, an inyestigatieci. ISO I.C. 779= 
193X L: 68., W^ere th^ only object is to, 
tact the nainbrd ' 

be served by dir® 
cB&n to furnish solvent ' 

of 1 tojL' fcjmrant ,that ,ktay l be jfdund, dye r on 
scjtoS§^( X jt. is ' hard 1 on a ! guar 
‘{ol'pe caJJeft upon to deposit a large 
amount, cash. 1933 N.L.J. 202=1938 
399. The guardian must without pre- 
judice to his title or to anything he could es- 
tablish by suit be compelled to give 
session on ^ceasing to 

defwr*^^ pri^^^^i^^^Session or con- 
trol belonging to the ward or any account in 
his possession or control relating to any past 
or present property of the * ward. Bu the 
Court has no power to compel the guardian 
to pay any sum found due from the guardian 
after the enquiry. Per ' Cerivk — It can- 
not be said, if the deceased guardian’s ae* 
counts are wrong, the Court can compel the 
representative of the guardian to pay into 
Court any sum found due after an investiga- 
tion. 31 P.L.R. 965=1931 I*. 68. Sm also 
10 L. 168. The Court has power to require a 
de facto guardian to deliver the infant's prc r* 
parties to the guardian appointed under the 
Act. 51 DC. 236=30 EL J. 189. Unde- 
sec. 41 (3), a Court cannot compel the guar- 
dian of a minor m pay to the minor any sum 
found due from the guardian after an enquiry 
into the accounts, and the only order which 


ted by instruments. Under sec. 41 (h), the 
rights of a person who claims to be the legally 
•constituted guardian of a miner come to' an 
/end .when the Court of Wards* assumes stipes 
intendence. 150 1.0. 706=1934 O. 392. V 

Application op Discharge on ground, pjv 
majority — Effect op orders— In an appli- 
cation by the guardian for a discharge on 
the ground of, majority, it is not necessary , 
for. the Court ’to declare the minor to have , at- 
tained majority. The Court, when it accepts 
the fact that the minor; has a£taine$ , majo- 
rity, does not mafe any tract under the Act, 
which would be final and not liable to be con- 
tested by suit or otherwise. It is open ‘ to 'the 
minor to show that he had not attained the 
age of majority on that date in spite of the - 
•orders passed by the Judge. 149 XC. 781— ’ 
1084 A.L.J. 318=1934 A. 406 (F.B.). 

Seo. 41 (3).-^--The words “in his possession 
or control'’ should ft^tafcan in the narrow 
sense of “in this sense 

ing a power of disposition over it and hot !n 
the actual possession”. It does not mean that, 
if the guardian has converted the Goven*-*,, 
ment Promissory Notes of his ward and chs-'- 
posed of the property or proceeds, no order 
can be made against him under sec. 41. 
152 I.C. 1073=38 C.W.N. 438=1934 C. 520. 
On an application for the discharge of guar- 
dian, the Court has power to direct an in- 
vestigation into accounts filed in Court. See 
92 £C. £8^=1926 M. 419. But see 50 M. 80. 
See. 41 Sow Tnot authorise a Court to order 
accounts to be rendered after the termination 
of the guardianship. 49 LO. 132=29 C.L. 
J. 44. See aht ?i IS SX.R. 85=1925 S. 269. 
As to construction bfi section, see 10 L. 127 
=30 P.XJEfc. 680. Sea 41-bas no applica- 
tion to guardians whose powers had ceased 
by reason of their wards having attained 
majority or. otherwise before the" passing of 
the Act. 17 B. 506. See .also 149 XXL ,78£= 
1934 A. 406 Uiider sec, 41 (3) . the 

guardian is liable to deliver any property in 
hi$ possession or control belonging to the ward 
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(4) When he has delivered the property or accounts as required by the 
Court, the Court may declare him to be discharged from his liabilities save as 
regards any fraud which may subsequently be discovered. 


it could pass is for the payment of the 
balance on the accounts exhibited by the 
guardian. 161 LC. 493=1986 A.W.R. 100 
=1936 A.L.J. 36=1936 A. 179. A ward 
cannot maintain a suit against the widow and 
minor sons of his deceased guardian. 9 l.C. 
591=74 P.W.B. 1911 (22 A. 332, Mai.; 11 
Bom.L.R. 190; 7 LC. 214, Dist). Meaning 
of ^property belonging to the ward' in sec. 41 
(3). 51 I.C. 529=1918 M.W.N. 440. “Any 

cause” includes death of the minor which 
terminates the guardianship. 51 l.C. 529. 
Death of ward— Power to direct guardian to 
hand over properties to heir. 51 l.C. 529 = 
1918 M.W.N. 440. See also 42 A. 1=52 I. 
G. 167; 92 LC. 196=1922 S. 269. Death of 
ward— Succession disputed — Court should 
not order guardian to hand over properties 
to one of the claimants. See 22 L.W. 642= 
92 I.C. 570. If the guardian is incompetent 
or is otherwise an improper person to be al- 
lowed to continue as such, proper proceedings 
must be taken under sec. 39 for his removal 
and the appointment of another guardian. 
But until this is done, it is the duty of the 
Court to render all assistance to the guardian 
in the discharge of Ms duties and to see that 
the minors remain in his custody. 100 l.C. 
807=1927 L. 266. Person other than natu- 
ral guardian appointed as guardian — Effect — 
Power of natural guardian, does not revive 
on removal of guardian so appointed. See 
50 C.W.K 129. 

Secs. 41, cls. (3) AND (4).— When the 
quandom guardian has complied with the 
directions of the Court under sub-sec. (3), the 
Court has full discretion in the matter under 
sub-sec. (4) to discharge him, if it thinks fit. 
In exercising such discretion the Judge is 
exerewfoijt : a. jurisdiction vested in him and 
as such it 1 be interfered with in revi- 
sion. IX.R. 667=1938 Mail. 

347= (1938) 1 M.L.J. 285 (KB.). Where 

the ward is not satisfied by the accounts ten- 
dered by the guardian^ it is the duty of the 
Court to order an enquiry into the accounts. 
The Court cannot shirk its duty by suggest- 
ing a remedy by way of a separate suit in 
view of the provisions of sec. 48. 191 l.C. 
108=1940 Bang, 246. 

_ Cl. (4). — A suit will lie against the guar- 
dian's son and a surety to render accounts in 
the absence of an order of discharge of the 
guardian. 67 1.0. 935=3 LahX.J. 364. 

Even after discharge of guardian his liabi- 
lity continues for mistakes discovered subse- 
quently. 23 AX.J. 428=88 I.C. 165=1925 
A 457. ^ To bar a suit by a ward on attain- 
ing majority against a guardian for rendi- 
tion of. accounts, the order of discharge under 
sec.; 41 (4> must be in express terms. 25 P. 
B. 1918=41; LO. 344 (34 O; 211; 15 CX. 

FoU.)c r ^The proper thing for a Court 
guardian' applies for a discharge, 
* notice, to the minor. If the minor 

Btlwrir MraMyaraSiPtiafttw Ad «m«w #^«m« 


If, however, he has any objections, the Court 
may look into them in a summary manner, 
and if it is satisfied prima fade that there 
is some force in the objections, it will refuse 
to declare the guardian discharged from /his 
liabilities under sec. 41 (4), and direct the 
minor to obtain redress by means of a suit, 
and the discharge will be given on the basis 
of the decision of the regular suit. 161 LC. 
493=1936 A.L.J. 38=1936 A 179. Where 
a guardian of property has been appointed, 
on the minor coming of age, the proper course 
for a Court is either to refuse a discharge if 
it appeared that there was sufficient reason to 
keep open the question of the guardian's lia- 
bility or to exercise its power under sec. 41 
(4) and discharge him w it considered that 
he has acted properly throughout and that 
no reasonable claim could be brought , against 
Mm. LL.R. ,(1938) Mad. 667=1938 TSK,d. 
347= (1938) 1 M.L.J. 285 (F.B.). An order 
discharging a guardian under sec. 41 (4) must 
be regarded as discharging him from all his 
liabilities as guardian except in respect of 
any frauds committed by him wMch may * 
subsequently be discovered. “Liability” re- 
ferred to in the clause is not confined to 
liabilities to which the guardian is made 
subject by the Act but includes all the liabili- 
ties of the guardian under the general law to 
render an account of his management to the 
minor. When the guardian has rendered ac- 
counts and has been discharged by the Court 
unden 9. 41 (4), it is not open to the minor 
after becoming a major to sue the guardian 
praying that an account should be taken of 
the management. The suit, to be maintain- 
able, should be framed as one for falsifying 
or surcharging the account already rendered 
by the guardian andwaot merely for taking 
an aecoupt. ’ 44 L.W. 441=1936 M. 868= 
71 M.L.J. 658. When an application is- 
made by the mother of a minor nnder S* 
39 for removal of a guardian appointed under 
the Act and for appointing herself as guar- 
dian of the property of the minor, ana the 
Court orders the guardian to be discharged 
on the ground that he had furnished proper 
accounts wMch were checked and found cor- 
rect by the Court, the discharge must be 
deemed to have been granted upder S. 41 
(4) of the Act. 44 L.W. 441=1936 M. 
86&=7 1 M.L.J. 658. Bee also 8 Mys.L.J. 

25 . Order of discharge of guardian must be 
express — Guardian cannot set up title of 
third person. 2 Pat.X.T. 556=61 l.C. 807 
=6 Pat.L.J. 273. See also 1932 L> 306. 
Minor attaining majority— Discharge of guar- 
dian — Filing accounts in Court — Court has no 
power to mquire into correctness of accounts 
— Separate suit is remedy of minor. 50 M. 
80=1926 M. 977=51 M.L.J. 241. On tins 
section, see also 26 A.L.J. 290=1928 A. 
259. 
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When a guardian appointed or declared by the Court is discharged or 

Appointment of successor t0 + wWch * he ward » ^ ect > to 

to guardian dead, discharged e ^^tled. to act, or when any such guardian or a 
or removed. guardian appointed by will or other instrument is 

removed or dies, the Court, of its own motion or on 
application under Chapter II, may, if the ward is still a minor, appoint or declare 
another guardian of his person or property, or both, as the case may be. 


Termination of Guardianship — Subse- 
quent ORDER FOR RESTORATION OF PROPERTY — 
Power of Court. — An order for delivery of 
specific properties, to wit. Government Pro- 
missory Notes can be made against the guar- 
dian on an application made even after the 
termination of the guardianship by reason of 
the ward having attained majority. (5 C. 
W,N. 207, Diet) 152 1,0, 1073=38 C.W. 
N. 438=1934 0. 520. 

Property of ward not taken possession 

OF BY, THE GUARDIAN — ORDER FOR RESTORATION. 

— Though it may be the duty of the guardian, 
as soon as he was appointed as such, to take 
possession of the ornaments of the ward 
from whomsoever they were with, and his 
failure to do so is a great dereliction of duty, 
where, however, it is proved, he had never 
obtained possession of those ornaments, no 
4>rder, can be made tinder $. 41 directing Hip 
to restore such property. 152 I.O. 1073= 
.38 C.W.N. 438fc=1934 C. 520. 

Interest, rate, of on restoration.— -Where 
the guardian is ordered, to restore certain 
•Government Promissory Note? belonging to the 
ward, he can only be' charged with interest at 
3-1 1 2 per cent, the interest which the ; wurd 
would haye gpt if h#* duly 

handed , oyer’ to heri. r .'lp!si I.U/W?3=38: 0. 
W.N. 438 tp1934t C. &20. , 4 lt ,, r , 

Secs. 41 and 43: Guardian required to 

•CONTINUE PERIODICAL PAYMENTS — APPEALABI- 
LITY of order.— -Where a guardian has been 
required to continue the fixed periodical pay- 
ments which the Court required him to make 
as a condition of . -befog, appointed guardian, 
and it is beeause he is mcrwiCSjog to qqmply 
•with this condition that he refuses to act as 
guardian, the requisition is not an order 
under S. 41, but one under S. 43 and as such 
is appealable. 1935 L. 931. , 

Bros. 41 (3) and 45.— The power of a 
Court under S. 41 (3) to jtfreet a guardian 
• on termination of his goar dra h ehip . 

■ver any property belonging Jo the warn w 
tends to monies belonging, Jo, the minor. S. 
45 js not Applicable to a gis£ai^$f$er Jws 

. oWt)Bncl«a 'SSfUntiu aowrants filed by a gnscj 
-<liaa prior to bis removal should be deemed 
-to have been passed by the Court. 19 Pat* 

. 485=1938, P, W.N, 50fcl938 Pat. 
308/*Th»» is no pro^lto the Gwdmns 
and Wards Act which authhni&ft the 4se>ca- 
tionl of an order passed by the District Judge 
in a proceeding under that Act, directing an 
ex-guardian to deposit into Court' a certain 
•sum of money, Though the Court has ample 
powers to enforce obedience of itB orders by 



or W4sp— 
TO W HOM 
'deliver, pro- 
» 


proceeding under 8. 45 of the Act, the Act 
nowhere provides that an order may be exe- 
cuted as if it were a decree or an executable 
order of a Civil Court within the meaning of 
S. 35, C.P. Code. It is, however, open to 
the District Judge to proceed under B. 45 or 
direct the institution of a regular suit against 
ex-guardian so that the amount which is 
ultimately found to be realisable from him 
may be realised from the properties given 
by him as security under, 4 $ security bond 
executed by him in favour of the Court. A 
guardian or ex-guardian can be directed to 
bring in the .money which, is found' due from 
him upon * proper scrutiny of the Recounts 
and not merely of sq much of the money as 
he admits to be ’due frofo him, and in. ease 
of hipjfftiltutie Jo, ; he .OR? be proceeded 
against,. under j9.' 45 ~o£ ,Jhe! Act' tq enforce 
that order... Such anpr^ pahnpt be exeqd^ 
ed as .if it were a, d'qeijas of a Civil Chur*; 
21 Pat fl 22^1942 F.W.N..., ljfcJf;£Sl 
1942 Pat, 438- . ' 

Shos. 41, (81 ^8i 

Power Court ,ro 
GuAipa^ ’& 

ft*- goa*3lm 
property in accordance* 'fiajp CfeinrfcV 
.ri^ireet-, ,the glfogof 
. stdt 1 There is, however, no 
restncrionl 'on a Court ?s powers ^determiner 
to whqpi the property should be handed over 
an# such determination in no way confers a 

title on the person to whom the pro; * 

given, and the question of ti tl e hys 
not concluded by theord^^^^jgVp^4) 
Nag. ’ 3944 

r cottoes ’into 
operation only where a guardian is properly 
removed. 27 I.O. 28=20. C.D.J. 298. Ob- 
ject of the section. See 4 I.O. 603. Court 
$m p^fOrr % appoint a. person who, has not 
made, an 4#i£aa3p^n Mmhelf and 
is, not men&b bed fo an appHcaiion under this 
section as guardian . {IbvL) An order ap- 
pointing a .guardian under S. 42 is appeal- 
able under. 8. 4^.. 9^ I.O. 776=7 S.DJl. 

90 - Where a guardian • of i he person and pro- 
perty of a minor has been appointed, ,the 
minor should be treated aa a minor Ur infant 
and would not he able to enter into a con- 
tract -or to transact any kind of business 
himself until the age of 21, and when a 
guardian so appointed has resigned, another 
guardian should be appointed to the person 
and property of the minor even though he 
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CHAPTER IV. 

Supplemental Provisions. 

43. (1) The Court may, on the application of any person interested or of its 

cJK* or ^oceedC^f 0Wn “°. tio11 ’ an 0rd , C . r gating the conduct <Sr 

guardians, and enforcement proceedings of any guardian appointed or di dared 
of those orders. by the Court. 


has exceeded the age of 18 years. 162 I.C. 
716=1036 L. 142. 

Sec. 43. — A guardian disobeying an order 
of the District Court under the Act can be 
ordered to give security for his own appear- 
ance but cannot be compelled tp cause the 
production of another person. 18 I.C. 922= 
24 M.L.J. 231. The exercise of powers by 
District Judges pver the guardians appointed 
by them, should be kept within limits provid- 
ed by law, and should not be wholly arbitrary, 
made before necessary enquiries are held in 
the manner provided by law. Orders which 
axe arbitrary are liable to be set aside. 64 
C.L.J. 556=1937 C. 424. S. 43 (4) limits 
the exercise of the powers to punish a dis- 
obedience of orders passed under ds. (1) and 
(2) . 103 I.C. 403. In the case of a minor 
for whom a personal guardian has been ap- 
pointed and who undertook not to marry the 
minor without the Court's permission, the 
marriage or connivance at marriage with the 
ward of the Court without the consent of 
the Court is contempt of Court liable to be 
severely punished. These powers of the Dis- 
trict Judge axe however limited to the actual 
guardiafi in respect of whom the order is 
made and cannot be exercised as against per* 
sons indirectly committing the breach by as- 
sisting the guardian in the act. (42 0. 851, 
Bel. on.) 31 Bota.L.B. 1120=122 I.C. 140 
=1929 B. 417. “Btegulating the conduct or 
proceedings of a guardian” cannot be inter- 
preted as an order Bolding that prior to the 
' tojk order guardian had caused loss 
to ther estate which, he should make good. 
(1926 1*. J 121,1.0. 168= 

1930 8. 43. S. 43 fenkblfee .sf'Oourt to re- 
gulate by its order the conduct Of persons 
either appointed or declared by the Court. 
A person who is appointed executor under a 
will and who disclaims that he is a guardian 
of, the minor sons of the testator* cannot be 
declared th he a guardian against his will 
by reaadn of S: 17 (5) of the Act. 8. 43 is 
therefore inapplicable to him, and does not 
justify the Court to impose conditions on him 
in regard to his discharge of duties as guar- 
dian. Obiter.- — TTn(l£r S. 39 which is wider 
in its #cope than S. 43, the Court may re- 
move. a guardian appointed or declared by the 
Court or a guardian appointed by a 
will. 44 L.W. 513=1936 M, 843=71 M. 
L. J. 417. One of the duties of a guardian 
of a minor girl is to provide a suitable 
bridegroom. t "Whatever he does in relation to 
ttyt is either, conduct or proceedings within 
the meaning of $. 43. Where a Court au- 
«-rises Jhe guAitiian to Celebrate the mar- 
y 6£ the girl, his act is a regulation of 


conduct or proceeding on the part of the- 
guardian. The appelate "Court has there- 
fore the right to near appeal from such an 
order under the provisions of S, 47 (1). 
read with S. 43. 1930 A.L.J. 152=121 I. 
C. 690=1930 A. 66. It is not the function 
of the District Judge to act as a match- 
maker for the female ward, much less on the 
application of the guardian of the property 
of the ward to select a particular bridegroom 
and force him upon the minor against the 
wishes of the minor and her step-mother who 
is. appointed guardian! of the person of the 
minor. The natural guardian or the guar- 
dian appointed by Court for the pejr$on of 
the minor should apply Jo the Court fof*' sane- * 
tion in granting which the wishes of the 
minor where the minor is old enough to form 
an intelligent preference, cannot be ignored. 
56 B. 71=130 I.C. 732 (2) =34 Bom.L.B. 
83=11932 B. 156. Legislature has neither 
expressly nor impliedly given power to the- 
Court to record a definite finding as to the 
exact amount due by the guardian as a re- 
sult of an enquiry binding upon the guar- 
dian and to compel its payment; and if there- 
is a definite finding by a Court as to the 
amount which the ex-gnirdSan had jo pay as 
the result of the enquiry, to that extent the- 
finding is not warranted by the provisions of' 
the Act and is without jurisdiction. 121 I. 

O. 168=1930 8. 43. 8. 436 read with 8. 

34 impliedly provide for expenditure 5n con- 
nection with the auditing of the accounts re- 
lating to the property of the ward. 11 P. 
L--T. P> 384 (2). As to power* 

or Court to make order in relation to third' 
parties, see 3934 A. 1043=1934 A.L.J. 
1208. Distinction in powers of Court under 
Secs. 43 and 12 of this Act and O. 39, C. 

P. C. See 1940 N.L.J. 157fc=1940 Nag. 203. 

Application poe investment oe minor's 

money— -Appeal. — An application under 8. 

43 (1) of the Act can be made only by a- 
person interested in the minor. Where a 
stranger filed, an application under 8. 43 of 
the Act praying that a loan might be order- 
ed to be given out of the minor's funds on a 
first mortgage of immovable properties and 
notices were issued to the personal guardian,, 
the outstandings' guardian, and the immov- 
able properties guardian of the minor and’ 
though tbs several guardians opposed the 
petition the Court ordered the grant of the 
loan, 'held, that the order was one regulating 
the conduct or proceedings of the guardian 
appointed by the. Court, as contemplated in 
8. 4, against which an appeal would He to- 
the High Court under S. 47 (1) of the Act. 
Held, further, that the petitioner was not a 
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(2) Where tfierfc are more guardians than one of a WaW, and they are 

unable to agree upon a question affecting his welfare* any of them m^y^pply to 
the Court for its direction and the Court may majke such order respecting the 
matter ip difference ai^f thints fit. * 

(3) Exedpt Where it appears that the object of making an order uiider 
sub-section (1) or sub-section (2) would be defeated by the delay, the Court shall, 
besffrre tttsfting the order, direct notice of the application therefor or of the inten- 
tion of the Court to make it, as the case may be, to be given, in a case under sub- 
section (1), to the guardian or, in a case under sub-section (2), to the guardian 
who has not made the application. 

(4) In case of disobedience to an order made under sub-section (1) or 

sub-section (2) the order may be enforced in the same manner as an injunction 
granted under Section 492 or 493 of the Code of Civil Procedure, in a case under 
sub-section (1), as if the Ward were the plaintiff and the guardian were the defend- 
ant,- or, in a case under subjection (2)’ as if the guardian who made the appli- 
cation were the plaintiff other guardian were the defendant. 

(5) Except in a case under sub-&ct;6n shall 

apply to a Collector who is, as such, a guardiaa. V: 

44. If, for the purpose or with the effect of preventing ti&h CbuW 

Penalty 'for removal of ward cisin ? ^utiiority with ftspect ter a * ^« ; |M 
from jurisdiction. appointed or declared by the Court removes the ward 

from the limits of the jurisdiction of the Cofurt in 
contravention of the provisions of S. 26, he shall be liable, by order of the Court,, 
to fine not exceeding one thousand rupees, or to imprisonment in 
for a term which may extend to six months. 

Penalty for contumacy. 45. (1) In the following cases, namely 

(a) if a person having the custody of a minor fails to produce him or cause 
him to be produced in compliance with a direction under Section 12, sub-sec- 
tion (1), or to do his utmost to compel the minor to jjhy <?usto J “ 

guardian in obedience to an order under S. 25, sub-section (1 },* Or 


LEG. PJBF. 

1 See no-vr O. XXXIX, Rr. 1 and 2 in the 
First Schedule to the Code of Civil Procedure 
(Act ▼ of 1908) . 

1 The word “District* * was omitted by 
Act IV of 1926, Sk 4-. 


person interested in the minpr and consequent- 
ly had no loom standi to, make, the applica- 
tion under B. A3 (1). 57 M. 712=1934% 
2t>7=66 hfc-LuJ., 351. See also 41 Rpm.L* 

R. 757=1939 Ronu, 3«6^ On this section, 

also 15 c.l.j, W 

M.L.J. 305j 6 1.0. 852; 16 STSW? 

Lahl 118^ See also 1$^ L. 272, cited 

S. 34, supra. ■ . ■ .* . ■ 1 

cases ’’ ? * oi ‘ in, the form ’ 'of 

injunctions r^trahoing p&rSofrs from Causing 
injury to the persons or pibpfcrty of minora 
are Issued by Court. 2® Wifc.R* 932. 

/ jSftW 1 . 45.— The 1 4t recusancy^ Jg ; 

48 means Something^ more 

dieice of an order under &. (a) in B. 34. 

49 I.C. 624; 17 A.L.J. 300. On Jus sec- 
tion, see tfoo 16 M.L.J. ; 8$6; 1 1.0. S38t= 
Wljaom.L.R. 190. Severn applies also to a 
gait&eai who has been removed. 175 I.C. 
173=19 Pat.D.T. 485=1938 Pat. 398. Under 


S. 4fi^ffc ft not open to the Court tq take- 
dteciplmfcry action against a late guardian 
for ton-compliance with an order issued to him 
to pay into Court an amount which was not 
admittedly due from him, but was arrived at 
by the Court itself on the bams of a 
made by the present guardij 
the Court's ov 



ness 

rjMHHRHIHHPISSS Pate ____ 

to be 
of fing if and 
25 tf.lT.y. 14£=S0 1.0. 28fc 

•* 73(5^=88 I*C. 

_ j.t. ; Are* An m 

JBie'w&fexr S. 45,fof not pxoibdfc 
or ip <Wt is ftontts «wraMt 
v >roct^6ngs, estfmafa of a P Wtt- 
£ without #ring the party con- 
' notice to shew caw, AgsEnfft 
such’ proceedings'. 40 P. ■ L. E -.'--js®. 
Tower, of ifcuH to direct a person. 
guardian to produce the minor in Oaurt. 
1929 C. 27. S. 45. is intended to pnttS* 
wfifnl disobedience by the guardian' to a* 
order issued to him ,by the Court ^J* 

Within his power to comuhr with if he ft as 
minded. CL (*) feJacep faHurq ter tie legal' 
representative of a deceased guardian to 




!»8oo 


The Civil Court Manual (Imperial Acts), [S. 46 

($) if a guardian appointed or declared by the Court fails to deliver to the 
•Court, within the time allowed by or under clause ( b ) of S. 34, a statement 
required under that clause, or to exhibit accounts in compliance with a requisition 
under clause (c) of that section, or to pay into the Court the balance due from 
him on those accounts in compliance with a requisition under clause (d) of that 
section, or 

(c) if a person who has ceased to be a guardian, or the representative of 
such a person, fails to deliver any property or accounts in compliance with a 
requisition under S. 41, sub-section (3), 

the person, guardian or representative, as the case may be, shall be liable, by 
•order of the Court, to fine not exceeding one hundred rupees, and in case of 
recusancy to further fine not exceeding ten rupees for each day after the first during 
which the default continues, and not exceeding five hundred rupees in the aggre- 
gate, and to detention in the civil jail until he undertakes to produce the minor 
or cause him to be produced* or to compel his return, or to deliver the statement 
or to exhibit the accounts, or to pay the balance, or to deliver the property or accounts, 
as the case may be. 

(2) If a person who has been released from detention on giving an under- 
taking under sub-section (1) fails to carry out the undertaking within the time 
.allowed by the Court, the Court may cause him to be arrested and re-ccMfcitted 
to the civil jail. 

46. (1) The Court may call upon the Collector, or upon any Court subor- 

Reports by Collectors and dinate to the C . ourt > for a re P° rt on “7 matt f r arisin g 
Subordinate Courts. in any proceeding under this Act and treat the report 

as evidence. # 

(2) For the purpose of preparing the report, the Collector or the Judge of 
the subordinate Court, as the case may be, shall make such inquiry as he deems 
necessary, and may for the purposes of the inquiry exercise any power of com- 
pelling the attendance of a witness to give evidence or produce a document which 
is conferred on a Court by the Code of Civil Procedure. 


liver any property or account in bis pos- 
session on the same footing as failure by the 
guardian himself to do the same. This clans© 
therefore refers only to wilful non-compliance 
Js within the. competence of the 
p.erscm^tOTeWd*' do which, he contuma- 
ciously deditffcu* more., 121 I. O'. 

168=1930 S. 43, Whetfe the Obuxt acting 
under S. 45, imposed penalty on the guar- 
dian for non-compliance of an order to pro- 
duce the minor without giving hi m an oppor- 
tunity to show cause against infliction of the 
penalty, held, the order imposing penalty was 
•obviously untenable. 114 I. C. 333=1929 h. 
dSO. The Court has no authority under S. 
45 to demand payment from the guardian of 
-any more than the balance shown, due by the 
guardian’s accounts as put in. Such order 
Cannot also .be made when no enquiry is made, 
even assuming that the guardian’s accounts 
are false, as to what the income and the ex- 
penditure for each year actually is. 125 I. 
C. 32&=1930 L. 558. An order by the 
'Court directing a guardian to pay unrealised 
^urchase-money < from his vendee — Order to 
fay unrealised money in Court or pay a daily 
ultra vires. 33 f.C. 018t= 
*^0 C;W.K. 663. Appeal against order of 
WSi JftB A \ LJ * 736=88 I.C. 344= 

45 , te aeOTri fc r *7 Cour t of 


guardian’s accounts, see 107 I.C. 152=7 P. 
144. 

Sec. 46. — It is only when the District 
Court calls upon the Collector to report under 
S. 46 that, it is. open to the Court to treat 
it as evidence. 25 Bom.L.R. 1232=1924 B. 
157. On this section, see also 26 B. 716; 7 
A.L.J\ 321; 23 B. 698. 

Appeal — High Court — Inherent Power. — 
The High Court, apart from CL. 15 of the 
Letters Patent, has inherent jurisdiction to 
hear an appeal in a matter affecting a Ward 
of Court. 32 Bom.L.B. 1301. See also 
121 I.C. 690. No appeal lies from an order 
calling on the guardian to pay such balance 
as the Court may find to be due from him. 
34P.L.R. 549=1933 L. 484=141 I.C. 590. 
An order entitling ward to recover a sum of 
mon^y" from his guardian is not an order re- 
gulating the conduct or proceedings of a 
guardian or settling a matter in difference, 
etc., within the meaning of S. 47 (i) of the 
Guardians and Wards Act, and is, therefore, 
not open to appeal. 154 1.0. 17=11 O.W. 
N. 1625c=1935 O. 180. Interlocutory order 
— Refusal of application to be appointed 
guardian— No appeal lies. See 38 C.W.N. 
1083. It is doubtful if an order appointing 
a guardian is appealable at Ihe instance of 
the guardian on the ground that the security 
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50. (1) In addition to any other power to make rules conferred expressly 

' \ 1. « -x * or impliedly by this Act, the High Court may from 

GOUrt *° time t0 time make rulesl consistent with this 
Act — 


(a) as to the matters respecting which, and the time at which, reports 
should be called for from Collectors and subordinate Courts ; 

( b ) as to the allowances to be granted to, and the security to be required 
from, guardians, and the cases in which such allowances should be granted ; 

(r) as to the procedure to be followed with respect to applications of guar- 
dians for permission to do acts referred to in sections 28 and 29 l 

( d ) as to the circumstances in which such requisitions as are mentioned 
in clauses («), (*), (c) and (d) of section 34 should be made ; 

(0) as to the preservation of statements and accounts delivered and exhibited 
by guardians ; 

( f) as to the inspection of those statements and accounts by person in tcrested ; 
a [ (jf) as to the audit of accounts under section 34-A, the class of persons 


LEG. REF. 

1 For rales made by the Judicial Commis- 
sioner, Central Provinces, see Central Frown- 
068 Gazette, 1908, Par t I, P * 765. 

2 Inserted by Act XVII of 1929. See 
notes under S. 34-A. 

For rules made by the Chief Commissioner, 
North-West Frontier Province, see Gazette of 
India, 1906, Part U, p. 546. 

sive; but in any ease revision would lie. 34 
P.L.R. 333. 

Review-. — A n order for appointing a guar- 
dian of a minor under S. 7 is not open to 
review. 4 Lah.L.J. 274=1922 L. 395 (143 
P.R. 1906, Foil.).* See also 1924 N. 269 
(Order sanctioning sale of minor 's property) . 

Right op Suit. — [5ee also notes under S. 
47, supra.] There is nothing in the Guardians 
and Wards Act to prevent a Hindu husband 
from maintaining a suit in the Civil Court for 
a declaration that a minor was his lawfully 
wedding wife. There is nothing in the Act 
to suggest that the marriage of a minor girl 
under his custody 'by the mother of the girl 
without the approbation of the former is null 
and void, 133 I.C. 289=1931 A.L. J. 816. 
An order dismissing an application for guar- 
dianship cannot be contested by a regular suit. 
S3 I.C. 987=24 P.W.R, 1916.. S. 48 does 
not cover the case of a requisition tinder S. 
41 (3) and a separate suit will lie to con- 
test the propriety of the requisition under S. 
41 (3). 51 1.0. 236=36* M.L.J. 189. 

Order of District Judge fixing amount for 
marriage expense* is not open to revision. 92 
I.C. 482=1926 A. *301 i Whether a valid 
sanction under S . 31 by a Judge could be as- 
sailed in any legal proceedings, see 27 O.C. 
284=1925 O. 237. Powers of guardian — 
Right to institute suit — Delegation of powers. 
See 128 1.0. 763=1930 A, 875. 
h Baa 47 (i)r-*See 154 I.C. 17=1935 O. 
l80< The performance of the marriage of 
£he ward Is one of the proceedings of a guar- 
xn&n referred to in 8. 43, and an order refus- 
Ojgj^on the marriage of the ward upon 
ofthe personal guardian is 
'WINK PpWP# cry: isS i.c. 840= 


41 Bom.L.R. 757=1939 Bom. 366. 

Sec . 48. — It is not open to a plaintiff in 
order to enforce a debt contracted by a minor 
(,o show that a judgment which has the effect 
of mating' him a minor ($.<?., an order ap- 
pointing a guardian for the* minor and there- 
by extending the period of minority) was 
obtained by collusion. S. 48 bars any con- 
test regarding the validity of fho judgment 
appointing a guardian except by the proce- 
dure of appeal or revision. Sinew the judg- 
ment falls under S. 43 of the- Evidence Act, 
there is no power to attack that judgment 
under S. 44 of the Evidence Act. 53 L.W. 
352=1941 M.W.N. 237=1941 Mad. 569= 
(1941) 1 M.L.J. 492, The Court has no 
authority to lay down a period of limitation 
different from that prescribed by the limi- 
tation Act and has no powor to compel the 
ward to institute a suit for accounts against 
the guardian within that period under the 
threat that failure to sue as aforesaid would 
result in t he discharge of the guardian. 191 
I.C. T0B=1940 Rang. 246. When a ward 
dies court’s power is not restricted in deter- 
mining as toi whom property should bo handed 
over — Questions of title not concluded bv 
order under S. 48. 1944 N.L.J. 364=194*4 

Nag. 334. 

Sec. 49. — There is no law which entitles a 
person to start a litigation for the appoint- 
ment of guardian of a minor and then later 
on call upon the minor to recoup him of the 
cost of litigation. 8. 49 gives the Court 
amide powers to order who should bear the 
cost of the litigation. If he carries on the 
litigation honestly for the benefit of the minor 
concerned, it is open to him to ask the Court 
to allow him the costs from the minor's estate. 
•When he does not do that, a suit by him for 
recovery of the amount of costs from the 
minor will in no circumstances be maintain- 
able. 1936 P. 194=16 Pat.L.T. 649. 

Sec. 50. — Rules and forms made by the 
High Court requiring the appointment of 
guardian to be postponed to the furnishing 
and approval of security, , if ,/Mfera vires. 34 
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who should be appointed to audit accounts, and the scales of remuneration to be 
granted to them ;] 

(g) as to the custody of money, and securities for money, belonging to wards ; 
(A) as to the securities on which money belonging to wards may be invested ; 

(1) as to the education of wards for whom guardians, not being Collectors 
have been appointed or declared by the Court ; and 

(j) generally, for the guidance of the Courts in carrying out the purposes 
of this Act. 

(2) Rules under clauses (a) and (i) of sub-section (1) shall not have effect ‘ 
until they haw, been approved by the Provincial Government, no t shall any rule 
under this section have effect until it has been published in the Official Gazette. 

51. A guardian appointed by or holding a certificate of administration from 

a Civil Court under any enactment repealed by this 
Applicability of Act to Act shall, save as may be prescribed, be subject to the 
guardians already appointed p rov ; s ; ons of this Ac t, and 0 f t j ie rules made under it, 

by Ctourt. as jj> j le j jeen a pp 0 inted or declared by the Court 

under Chapter II. 

52. Amendment of Indian Majority Act. [Repealed by Repealing Act (I of 
1938), S. 2 and Sch.] 

53. [Amendment of Chapter XXXI of the Code of Civil Procedure •! Repealed 
by the Code of Civil Procedure ( V of 1908), S. 15 and Sch. V. 

THE S.CHEDULE. 

[Enactments Repealed. Repealed by the Repealing Act ( I of 1938) > S. 2 
and Sch.] 



